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THE GOVERNOR
As required by Texas Civil Statutes, Article 6252-13a, §6, the Texas Register publishes executive orders
issued by the Governor of Texas. Appointments and proclamations are also published. Appointments are
published in chronological order. Additional information on documents submitted for publication by the
Governor's Office can be obtained by calling (512) 463-1828.



Appointments

Appointments Made August 18, 1999

To be a member of the Texas School for the Deaf for a term to
expire January 31, 2003: Charles C. Estes, 3200 Teakwood Lane,
Plano, Texas 75075, who is replacing Johnelle Cortner of Houston
whose term expired.

To be a member of the Texas School for the Deaf for a term to
expire January 31, 2005: Lesa Von Thomas, 13833 Flintlock, Corpus
Christi, Texas 78418, who is replacing Nanci Pagoda-Ciccone of
Dallas who resigned.

To be a member of the Fire Fighters’ Pension Commissioner for a
term to expire July 1, 2001: Morris E. Sandefer, Jr., P.O. Box 12577,
Austin, Texas 78711, who is being reappointed.

To be a member of the Gulf of Mexico Program Citizens Advisory
Committee for a term at the pleasure of the Governor: Joe
Hendrix, Jr., 1706 Elmwood, Harlingen, Texas 78550, a Fisheries
Representative. Mr. Hendrix will be replacing Thomas A. Brown of
Friendswood who resigned.

To be members of the Rehabilitation Council of Texas for a term
to expire October 29, 2000: Frances Armstrong, 17717 Vail Street,
#1515, Dallas, Texas 75287, who is being reappointed; Malisa W.
Janes, 2112 West Main, Houston, Texas 77098-3317, who is being
reappointed; Ettalois L. Johnson, 5355-B DeSoto, Houston, Texas
77091, who is being reappointed

To be members of the Rehabilitation Council of Texas for a term
to expire October 29, 2001: Janice M. Sam, 201 South Joe Wilson
Road, #112, Cedar Hill, Texas 75104, who is replacing Gayle Todd
of Bryan who resigned; John M. Weeks, 2700 Washington Avenue,
Waco, Texas 76710, who is replacing Madeleine of Midland who
resigned.

Appointments Made August 24, 1999

To be a member of the Texas Public Finance Authority Board of
Directors for a term to expire January 1, 2001. Mr. Daniel H. Branch
will be replacing John C. Kerr of San Antonio as chairman. Mr. Kerr
will continue to serve on the board.

To be a member of the Texas Commission on Volunteerism and
Community Service for a term to expire April 1, 2001: Reverend
Manson B. Johnson, P.O. Box 1420, Houston, Texas 77251-1420.
Reverend Johnson will be filling the unexpired term of Mary Yolanda
Moore of El Paso who resigned.

To be a member of the Texas Board of Pardons and Paroles for a
term to expire February 1, 2001: James E. (Jim) Bush, P.O. Box
7291, Huntsville, Texas 77342-7291. Mr. Bush will be filling the
unexpired term of Victor Rodriguez of San Antonio who resigned.

To be a member of the Texas State Board of Acupuncture Examiners
for a term to expire January 31, 2001: Dr. Meng-Sheng Lin, 5013
Albany Drive, Plano, Texas 75093, who will be filling the unexpired
term of Dr. Lawrence Woon-Chung Chan of Amarillo who resigned.

To be a member of the Texas State Board of Acupuncture Examiners
for a term to expire January 31, 2003: Pedro (Pete) V. Garcia Jr., 4915
63rd Street, Lubbock, Texas 79414, who will be filling the unexpired
term of Mary Rebecca Atchley of Lubbock who resigned.

To be be a member of the Texas State Board of Acupuncture
Examiners for a term to expire January 31, 2005: Dr. Marshall
D. Voris, 302 Cole, Corpus Christi, Texas 78404, who is replacing
Shen Ping Liang of Houston whose term expired.

To be a member of the Polygraph Examiners Board for terms to
expire June 18, 2005: Michael C. Gougler, Commander, Polygraph
Service, Texas Department of Public Safety, P.O. Box 4087, Austin,
Texas 78773-0450, who is being reappointed; Sergeant Edward L.
Hendrickson, Polygraph Unit, Houston Police Department, 1200
Travis-8th Floor, Houston, Texas 77002, who is being reappointed.

Appointments Made August 30, 1999

To be a member of the Judge of the 379th Judicial District Court,
Bexar County, until the next General Election and until his successor
shall be duly elected and qualified: Robert (Bert) C. Richardson,
23504 Lori Way, San Antonio, Texas 78258. Judge Richardson is
being appointed to a newly created court pursuant to House Bill
400, 76th Legislature, 1999, Regular Session. This appointment is
effective September 1, 1999.

To be Judge of the 386th Judicial District Court, Bexar County, until
the next General Election and until her successor shall be duly elected
and qualified: Laura Lee Parker, 117 Blue Bonnet Boulevard, San
Antonio, Texas 78209. Judge Parker is being appointed to a newly-
created court pursuant to House Bill 400, 76th Legislature, 1999,
Regular Session. This appointment is effective September 1, 1999.

To be Judge of the 387th Judicial District Court, Fort Bend County
until the next General Election and until his successor shall be duly
elected and qualified: Robert J. Kern, 6 Regent Court, Sugar Land,
Texas 77478. Judge Kern is being appointed to a newly-created
pursuant to House Bill 400, 76th Legislature, 1999, Regular Session.
This appointment is effective September 1, 1999.

To be Judge of the 388th Judicial District Court, El Paso County,
until the next General Election and until her successor shall be duly
elected and qualified: Kathleen Cardone,
Judge Cardone is being appointed to a
newly-created court pursuant to House Bill 400, 76th Legislature,
1999, Regular Session. This appointment is effective September 1,
1999.
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To be Judge of the 402nd Judicial District Court, Wood County, until
the next General Election and until his successor shall be duly elected
and qualified: George Timothy Boswell, 413 North Pacific, Mineloa,
Texas 75773. Judge Boswell is being appointed to a newly-created
court pursuant to House Bill 400, 76th Legislature, 1999, Regular
Session. This appointment is effective September 1, 1999.

To be chair of the Texas Workforce Commission for a term to expire
September 1, 2001: Diane Doehne Rath who is being redesignated.

To be a member of the College Opportunity Act Committee for a
term to expire February 1, 2005: Michael Maria Tobias, 106 Rudder
Drive, Austin, Texas 78738. Ms. Tobias will be replacing Dr. Robert
L. Marion of Austin whose term expired.

To be a member of the Texas Natural Resource Conservation Com-
mission for a term to expire August 31, 2005: R.B. (Ralph) Marquez,
2906 Victoria Cove, Round Rock, Texas 78664. Commissioner Mar-
quez is being reappointed, effective September 1, 1999.

To be a member of the State Commissioner of Education, effective
September 4, 1999, for a term of office commensurate with the term
of the Governor: James E. Nelson, 18 Emerald Forest Drive, Odessa,
Texas 78762. Mr. Nelson will be filling the unexpired term of Dr.
Mike Moses of Austin who resigned.

Appointments Made September 3, 1999

To be Judge of the 273rd Judicial District Court, Sabine, San
Augustine, and Shelby Counties, until the next General Election and
until her successor shall be duly elected and qualified: Karren S.
Price, 236 Newman Street, Center, Texas 75935. Judge Price will be
replacing Judge John W. Mitchell of San Augustine who is deceased.

To be Judge of the 389th Judicial District Court, Hidalgo County,
until the next General Election and until her successor shall be duly
elected and qualified: Ann Murray Moore, 208 Hibiscus, McAllen,
Texas 78501. Judge Moore is being appointed to a newly-created
court pursuant to House Bill 400, the Legislature, 1999, Regular
Session.

To be Judge of the 398th Judicial District Court, Hidalgo County,
until the next General Election and until his successor shall be duly
elected and qualified: Ernest Aliseda, 3503 Plazas de Lago, Edinburg,
Texas 78539. Judge Aliseda is being appointed to a newly-created
court pursuant to House Bill 400, 76th Legislature, 1999, Regular
Session.

To be a member of the Texas Growth Fund Board of Trustees for a
term to expire February 1, 2005: Alan W. Steelman, 4316 Hollow
Oak Drive, Dallas, Texas 75287. Mr. Steelman will be replacing
Caven H. Scott of Houston whose term expired.

To be a member of the Texas Funeral Service Commission for a term
at the pleasure of the Governor to be effective September 1, 1999:
Harry M. Whittington of Austin as presiding officer.

To be members of the Texas Funeral Service Commission to be
effective September 1, 1999 and terms to expire February 1, 2001:
Frank W. Maresh, Route 2, Box 227, Hunt, Texas 78024; Harry M.
Whittington, 3201 Greenlee, Austin, Texas 78703.

To be members of the Texas Funeral Service Commission to be
effective September 1, 1999 and terms to expire February 1, 2003:
John Q. Taylor King, Ph.D., 2400 Givens Avenue, Austin, Texas
78722-2105; Martha J. Rhymes, 2105 East Old Highway 80, White
Oak, Texas 75693.

To be members of the Texas Funeral Service Commission to be
effective September 1, 1999 and terms to expire February 1, 2005:
Dorothy L. Grasty, 4614 Willow Bend, Arlington, Texas 76017; Jim
C. Wright, P.O. Box 509, Wheeler, Texas 79096. These appointments
are being made pursuant to House Bill 3516, 76th Legislature, 1999,
Regular Session.

George W. Bush, Governor of Texas

♦ ♦ ♦
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OFFICE OF THE
 ATTORNEY GENERAL

Under provisions set out in the Texas Constitution, the Texas Government Code. Title 4,
§402.042, and numerous statutes, the attorney general is authorized to write advisory opinions
for state and local officials. These advisory opinions are requested by agencies or officials when
they are confronted with unique or unusually difficult legal questions. The attorney general also
determines, under authority of the Texas Open Records Act, whether information requested for
release from governmental agencies may be held from public disclosure. Requests for opinions,
opinions, and open records decisions are summarized for publication in the Texas Register. The
attorney general responds  to many requests for opinions and open records decisions with letter
opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion, and
represents the opinion of the attorney general unless and until it is modified or overruled by a
subsequent letter opinion, a formal Attorney General Opinion, or a decision of a court of record.
You may view copies of opinions at http://www.oag.state.tx.us. To request copies of opinions,
please fax your request to (512) 462-0548 or call (512) 936-1730. To inquire about pending
requests for opinions, phone (512) 463-2110.



Opinions

Opinion #JC-0102 (RQ-1206). Ms. Susan A. Spataro, C.P.A.,
C.M.A., Travis County Auditor, P.O. Box 1748, Austin, Texas,
78767, concerning whether the county clerk has a duty to collect
reimbursements for mental health services proceeding costs paid by
a county that is not responsible for those costs.

Summary. The county clerk does not have a statutory duty to
collect the reimbursements to which a county may be entitled for
mental health services proceeding costs actually paid by the county,
but the commissioners court may delegate that responsibility to an
appropriate county official.

Opinion #JC-0103 (RQ-0021).The Honorable Jeri Yenne, Brazoria
County Criminal District Attorney, 111 East Locust, Room 408A,
Angleton, Texas, 77515, concerning juvenile court jurisdiction over a
17-year-old who has violated a truancy order of a justice or municipal
court.

Summary. A juvenile court is without jurisdiction to conduct an
adjudication hearing for a person referred as a truant by a justice or
municipal court if the conduct that forms the basis for the referral
occurred after the person attained the age of 17.

Opinion #JC-0104 (RQ-0029). The Honorable Robert G. Neal,
Jr., Sabine County Attorney, P.O. Box 178 Hemphill, Texas, 75948,
concerning whether a county may exchange surplus property for non-
monetary consideration.

Summary. A county, in disposing of surplus property under section
263.152 of the Local Government Code, has no authority to exchange
the surplus property for a non-monetary consideration. The county’s
authority to sell surplus property under section 263.152 does not
include authority to trade it for non-monetary consideration.

Opinion #JC-0105 (RQ-0064).The Honorable Patrick B. Haggerty,
Chair, Committee on Corrections, Texas House of Representatives,
P.O. Box 2910, Austin, Texas, 78768-2910, concerning allocation of
revenue by a municipality from hotel occupancy tax.

Summary. Pursuant to section 351.103(b) of the Texas Tax Code, the
allocation restriction of section 351.103(a) of the Tax Code does not
apply to a municipality which has collected in excess of $2 million
in hotel occupancy tax revenue in the most recent calendar year.

Opinion #JC-0106 (RQ-0038). The Honorable David Dewhurst,
Commissioner, Texas General Land Office, 1700 North Congress Av-
enue, Austin, Texas, 78701-1495, concerning whether the movement
of a structure from one location to another location on the piece of
property constitutes a "specific improvement or repair" to the property
for purposes of a tax abatement agreement under the Property Rede-
velopment and Tax Abatement Act, chapter 312 of the Tax Code.

Summary. The movement of a structure from one location on a
piece of property in a reinvestment zone to another location on the
property may constitute a "specific improvement or repair" to the
property for purposes of a tax abatement agreement under Property
Redevelopment and Tax Abatement Act, chapter 312 of the Tax
Code, if it improves or repairs the property in the ordinary sense
and if the improvement or repair is consistent with the purpose of the
reinvestment zone designation.

Opinion #JC-0107 (RQ-0044). The Honorable Bill Ratliff, Chair,
Finance Committee, Texas State Senate, P.O. Box 12068, Austin,
Texas, 78711-2068, concerning effect of Hopwood v. Texas, 78 F.3d
932 (5th Cir. 1996), on the use of race or ethnicity as a factor in
matters of student financial assistance; reconsideration of Attorney
General Letter Opinion 97-001.

Summary. Attorney General Letter Opinion 97-001 is withdrawn.
We advise state universities in Texas to await a resolution of Hopwood
in the United States Court of Appeals for the Fifth Circuit or the
United States Supreme Court before restructuring or adopting new
procedures for their financial aid programs.

TRD-9905769
Elizabeth Robinson
Assistant Attorney General
Office of the Attorney General
Filed: September 8, 1999

♦ ♦ ♦
Requests for Opinions

RQ-0103. Requested by: The Honorable Charles D. Penick, Criminal
District Attorney, Bastrop County, 804 Pecan Street, Bastrop, Texas
78602. Regarding whether a commissioners court may maintain roads
in a gated subdivision (RQ-0103). Briefs to be submitted by October
8, l999.
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RQ-0104. Requested by: Mr. Mike Mose, Commissioner of
Education, Texas Education Agency, 1701 North Congress Ave.,
Austin, Texas 78701-1494. Regarding application of nepotism
exception for continuous employment to an individual employed by
a school district as a "permanent substitute" (RQ-0104-JC). Briefs to
be submitted by October 8, l999.

RQ-0105. Requested by: The Honorable Jim Solis, Chair, Commit-
tee on Economic Development, Texas House of Representatives, P.O.
Box 2910, Austin, Texas 78768-2910. Regarding whether §814.1043
of the Government Code as adopted by House Bill 3504 is without
effect by operation of §60 of Senate Bill 1130 (RQ-0105-JC). Briefs
to be submitted by October 8, l999.

RQ-0106. Requested by: Mr. Brett Bray, Director Motor Vehicle
Board, Texas Department of Transportation, 150 East Riverside Drive,
Austin, Texas 78768-2293. Regarding whether a promotional contest
that requires entrants to take a "test drive" constitutes a lottery under
Texas law (RQ-0106-JC). Briefs to be submitted by October 8, l999.

RQ-0107. Requested by: Mr. Mike Moses, Commissioner of
Education, Texas Education Agency, William B. Travis Building,

1701 North Congress Avenue, Austin, Texas 78701-1494. Regarding
whether a school district may charge tuition to attend a pre-
kindergarten program (RQ-0107-JC). Briefs to be submitted by
October 8, l999.

RQ-0108. Requested by: The Honorable Jose R. Rodriguez, El Paso
County Attorney, County Courthouse, 500 East San Antonio, Room
203, El Paso, Texas 79901. Regarding eligibility for service on an
appraisal review board (RQ-0108-JC). Briefs requested by October
8, 1999.

TRD-9905770
Elizabeth Robinson
Assistant Attorney General
Office of the Attorney General
Filed: September 8, 1999

♦ ♦ ♦
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 EMERGENCY RULES
An agency may adopt a new or amended section or repeal an existing section on an emergency
basis if it determines that such action is necessary for the public health, safety, or welfare of this
state. The section may become effective immediately upon filing with the Texas Register, or on a
stated date less than 20 days after filing and remaining in effect no more than 120 days. The
emergency action is renewable once for no more than 60 additional days.

Symbology in amended emergency sections. New language added to an existing section is
indicated by the text being underlined.  [Brackets] and strike-through of text indicates deletion of
existing material within a section.



TITLE 4. AGRICULTURE

Part 1. TEXAS DEPARTMENT OF
AGRICULTURE

Chapter 19. QUARANTINES

Subchapter M. SWEET POTATO WEEVIL
QUARANTINE
4 TAC §19.133

The Texas Department of Agriculture (the department) adopts
on an emergency basis, amendments to §19.133, concerning
the sweet potato weevil quarantine. The emergency amend-
ments are adopted to prevent infestation of sweet potato weevil-
free areas, due to recent sweet potato weevil infestations de-
tected in Van Zandt, Rains and Wood counties. The amend-
ments add specific treatment areas to §19.133 and restrictions
on the production, handling and movement of quarantined arti-
cles.

Designated treatment areas are added at §19.133(c) based on
the area’s distance from infested fields. In addition, the emer-
gency amendments prohibit the movement of quarantined arti-
cles from treatment areas into sweet potato weevil-free areas
and prohibit the production and handling of quarantined articles
in treatment areas unless the grower or handler enters into a
compliance agreement with the department to implement pre-
scribed treatment, pheromone trapping and crop production and
handling procedures. The amendments also place restrictions
on the propagative use of quarantined articles in the treatment
areas. Penalties provisions for violation of §19.133 are provided
in Texas Agriculture Code § 12.020. The department will pro-
pose an adoption of the amendments on a permanent basis in
a separate submission.

The department believes that it is necessary to take this
immediate action to prevent a sweet potato weevil outbreak
in the weevil-free areas of Texas, and that the adoption of
these amendments on an emergency basis is both necessary
and appropriate. In doing so, the department is protecting the
sweet potato growing area of the state that is free of sweet
potato weevil. The industry is in imminent peril of infestation
since sweet potatoes are currently being harvested and the
destructive life stages of sweet potato weevil in the produce
could be moved to weevil-free areas. These events pose a
considerable risk since the pest could infest host plants in
sweet potato weevil-free areas, causing a significant economic
impact to the Texas sweet potato industry. The emergency

rule amendment takes necessary steps to prevent the artificial
spread of the quarantined pest into the weevil-free area, thus
protecting the industry.

The amendments are adopted on an emergency basis under
the Texas Agriculture Code, §71.003, which provides the
Texas Department of Agriculture with the authority to establish
quarantines in areas surrounding pest free zones; § 71.007
which authorizes the department to adopt rules as necessary
to protect agricultural and horticultural interests, including rules
preventing the entry into a pest- free zone of any plant, plant
product, or substance found to be dangerous to the agricultural
and horticultural interests of the zone; §12.020 which authorizes
the department to enforce administrative penalties; and the
Texas Government Code, §2001.034, which provides for the
adoption of administrative rules on an emergency basis, without
notice and comment.

§19.133. Restrictions.

(a) (No change.)

(b) Exceptions.

(1)-(3) (No change.)

(4) The movement of quarantined articles from treatment
areas into sweet potato weevil-free areas is prohibited; the movement
of quarantined articles from treatment areas through sweet potato
weevil-free areas may be allowed under permit and safeguard
conditions.

(5) Quarantined articles are prohibited from being grown
or handled within one-half mile of a treatment area unless the grower
or handler enters into a compliance agreement with the department
to conduct a prescribed treatment and pheromone trapping program.

(c) (No change.)

(d) An area within one-half mile of an infested field or of a
packing, processing or storage facility handling sweet potatoes from a
field found infested, is considered as a treatment area. The following
are the central points of the one- half mile radius treatment areas:
Figure: 4 TAC §19.133(d)

(e) Bedding, Production, and Distribution of Propogative
Sweet Potatoes and Slips in Treatment Areas.

(1) Propagative use of quarantined articles produced or
handled in treatment areas is prohibited.

(2) Quarantined articles transported from free areas to
treatment areas are subject to the treatment area restrictions.

(f) Destruction of quarantined articles.
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(1) In addition to assessment of administrative penalties
as provided in Texas Agriculture Code, § 12.020, violation of these
rules may require destruction of quarantined articles.

(2) If the producer or handler of quarantined articles
refuses to destroy the articles, the department shall destroy the
quarantined articles and charge one and a half times the expenses
of destruction to the producer or handler.

Filed with the Office of the Secretary of State, on August 31,
1999.

TRD-9905550
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Effective date: August 31, 1999
Expiration date: December 29, 1999
For further information, please call: (512) 463-4075

♦ ♦ ♦
TITLE 19. EDUCATION

Part 2. TEXAS EDUCATION AGENCY

Chapter 61. SCHOOL DISTRICTS

Subchapter AA. COMMISSIONER’S RULES

Division 2. SCHOOL FINANCE
19 TAC §61.1013

The Texas Education Agency (TEA) adopts on an emergency
basis new §61.1013, concerning notice of budget and tax rate
meeting as passed by the 76th Texas Legislature, 1999, in
House Bill 2075. The new section provides instructions for
calculating amounts that must appear in the notice of budget
and tax rate meeting required to be published by school districts
as authorized under Texas Education Code, §44.004, amended
by House Bill 2075, 76th Texas Legislature, 1999. The new
section is intended to define certain amounts so the notice
conforms to changes in the school finance system enacted by
Senate Bill 4, 76th Texas Legislature, 1999.

The new section is adopted on an emergency basis to define the
calculations that must be made by school districts and to amend
the notice language concerning teacher salary increases funded
through Senate Bill 4, 76th Texas Legislature, 1999. The TEA
finds that requirements of state law (specifically those found
in House Bill 2075, 76th Texas Legislature, 1999) require the
adoption of the new section on fewer than 30 days notice. The
new section is simultaneously being proposed for permanent
adoption.

The new section is adopted on an emergency basis under
the Texas Education Code, §44.004, as amended by House
Bill 2075, 76th Texas Legislature, 1999, which authorizes
the commissioner of education to adopt emergency rules
concerning notice of budget and tax rate meeting.

§61.1013. Notice of Budget and Tax Rate Meeting.

(a) Under Texas Education Code (TEC), §44.004, school
districts shall publish a notice of budget and tax rate meeting that
identifies effects attributed to school finance provisions in Senate Bill
4, 76th Texas Legislature, 1999. The commissioner of education is
authorized under TEC, §44.004, to define calculations and amend
language concerning teacher salary increases in the notice.

(b) For purposes of this section, the following terms shall
have the following meanings, unless the context clearly indicates
otherwise.

(1) Comptroller’s Taxable Value for 1998 - Final tax year
1998 taxable value for school funding purposes certified by the
Comptroller of Public Accounts as provided in Texas Government
Code, §403.302.

(2) Local Yield - Result of dividing the "Comptroller’s
Taxable Value for 1998" by the number of weighted students in
average daily attendance for the 1999-2000 school year, and then
dividing the result by 10,000.

(3) Cost of the Teacher Pay Increase Adopted by the 76th
Legislature - Product of $3,000 multiplied by the number of qualified
classroom teachers, full-time librarians, full-time nurses, and full-time
counselors to be employed by the district in the 1999-2000 school
year.

(4) Tier 1 - Allotments described in TEC, Chapter 42,
Subchapters B and C.

(5) Tier 2 - Guaranteed Yield Program defined in TEC,
Chapter 42, Subchapter F.

(6) Summary of Finances - Documents of the same name
provided by the Texas Education Agency (TEA) to each school
district as estimates of state aid to be earned under the Foundation
School Program for a given school year.

(c) School districts shall use the following calculations re-
quired under TEC, §44.004, to derive the amounts that appear on the
"Notice of Public Meeting to Discuss Budget and Proposed Tax Rate"
form.

(1) "Less State-Funded Tax Relief" in the column labeled
"Maintenance & Operations" shall be calculated by subtracting the
rate determined in the Comptroller’s Truth-in-Taxation 1999 Rollback
Tax Rate Worksheet on line 30, "1999 Calculated Maintenance and
Operations Rate," from the rate shown in the same column on the
line labeled "Last Year’s Rate."

(2) "Last Year’ s Rate Adjusted for Tax Relief" in the
column labeled "Maintenance & Operations" shall be computed as
the sum of the values in the same column that appear on the rows
labeled "Last Year’ s Rate" and "Less State-Funded Tax Relief."

(3) "Less State-Funded Tax Relief" in the column labeled
"Interest & Sinking Fund*" shall be calculated by dividing the
expected state aid for 1999-2000 for debt service under TEC, Chapter
46, Subchapter B (Existing Debt Allotment), by the same collection
rate used on line 26 of the form entitled "Texas Education Agency
Worksheet to Assist Districts in Calculating the Rollback Tax Rate,"
then dividing the result by the value on line 29 of the Comptroller’s
Truth-in-Taxation 1999 Rollback Tax Rate Worksheet, then multiply
the result by 100.

(4) "Last Year’ s Rate Adjusted for Tax Relief" in the
column labeled "Interest & Sinking Fund*" shall be computed as
the sum of the values in the same column that appear on the rows
labeled "Last Year’ s Rate" and "Less State-Funded Tax Relief."

(5) "Less State-Funded Tax Relief" in the column labeled
"Total" shall be computed as the sum of the values on the same row
in the columns labeled "Maintenance & Operations" and "Interest &
Sinking Fund*."

(6) "Last Year’ s Rate Adjusted for Tax Relief" in the
column labeled "Total" shall be computed as the sum of the values

24 TexReg 7334 September 17, 1999 Texas Register



on the same row in the columns labeled "Maintenance & Operations"
and "Interest & Sinking Fund* ."

(d) "Rate to Maintain Same Level of Maintenance & Oper-
ations Revenue & Pay Debt Service" in the column labeled "Main-
tenance & Operations" shall be computed for a school district that
is not required to exercise an option under TEC, Chapter 41, in the
1999-2000 school year and is eligible to receive state aid that exceeds
the per capita payment from the Available School Fund by complet-
ing each of the following steps in sequence.

(1) Step 1. Divide the sum of state aid earned under TEC,
§42.253, for the 1998-1999 school year and local maintenance and
operations taxes collected between September 1, 1998, and August
31, 1999, by the number of students in average daily attendance
for the 1998-1999 school year. For the purpose of determining
state aid, districts shall use either the data provided on the most
current "Summary of Finances" provided by the TEA for the 1998-
1999 school year or as computed using a TEA-provided spreadsheet
template or manually completed worksheet for the 1998-1999 school
year using best data available to the district for tax collections and
attendance.

(2) Step 2. Multiply the result from Step 1 by the number
of students in average daily attendance projected for the 1999-2000
school year, then add the cost of the teacher pay increase adopted by
the 76th Texas Legislature, 1999.

(3) Step 3. Subtract the total of all allotments under
Tier 1 from the result of Step 2. For this purpose, the total of
all allotments under Tier 1 shall be taken from the "Summary of
Finances" provided by the TEA for the 1999-2000 school year or as
computed using a TEA-provided spreadsheet template or manually
completed worksheet for the 1999-2000 school year using best data
available to the district for estimated tax collections and student
attendance.

(4) Step 4. Divide the result of Step 3 by the number of
weighted students in average daily attendance projected for the 1999-
2000 school year, then divide by 100, then divide by the greater
of $24.70 or the local yield as defined in subsection (b)(2) of this
section. For this purpose, the number of weighted students in average
daily attendance must be derived from the most current "Summary of
Finances" provided by the TEA for the 1999-2000 school year or as
computed using a TEA- provided spreadsheet template or manually
completed worksheet for the 1999-2000 school year using best data
available to the district for tax collections and attendance. The same
attendance data must be used in the calculation of Step 2 and the
calculation of weighted students for Step 4.

(5) Step 5. Multiply the number of weighted students in
average daily attendance for 1999-2000 by the greater of $24.70 or
the local yield, then by the lesser of 64 (representing $.64 of tax effort
as a whole number of pennies) or the result from Step 4.

(6) Step 6. Multiply the Comptroller’ s Taxable Value for
1998 by the lesser of $.64 or the result from Step 4, then dividing
the product by 10,000.

(7) Step 7. Subtract the result from Step 6 from the result
from Step 5.

(8) Step 8. Subtract the result from Step 7 from the result
from Step 3.

(9) Step 9. Add the result from Step 8 to the product
of.0086 multiplied by the Comptroller’ s Taxable Value for 1998.

(10) Step 10. Divide the result from Step 9 by the "M&O
Collection Rate" as used on line 29 of the "Texas Education Agency
Worksheet to Assist Districts in Calculating the Rollback Tax Rate
1999-2000 School Year," then divide the result by the 1999 adjusted
taxable value as shown on line 29 of the "Comptroller’s Truth-in-
Taxation 1999 Rollback Tax Rate Worksheet."

(e) "Rate to Maintain Same Level of Maintenance & Opera-
tions Revenue & Pay Debt Service" in the column labeled "Mainte-
nance & Operations" shall be computed for a school district that is
required to exercise an option under TEC, Chapter 41, in the 1999-
2000 school year or is not eligible to receive state aid that exceeds the
per capita payment from the Available School Fund by completing
each of the following steps in sequence.

(1) Step 1. Divide the sum of state aid earned under TEC,
§42.253, for the 1998-1999 school year and local maintenance and
operations taxes collected between September 1, 1998, and August
31, 1999, by the number of students in average daily attendance
for the 1998-1999 school year. For the purpose of determining
state aid, districts shall use either the data provided on the most
current "Summary of Finances" provided by the TEA for the 1998-
1999 school year or as computed using a TEA-provided spreadsheet
template or manually completed worksheet for the 1998-1999 school
year using best data available to the district for tax collections
and attendance. A district required to exercise an option under
TEC, Chapter 41, in 1998-1999 shall add to the actual attendance
of the district the attendance paid for through its options by
converting weighted average daily attendance (WADA) purchased to
unweighted average daily attendance (ADA) using the relationship
between weighted and unweighted students for the population actually
educated by the district.

(2) Step 2. Multiply the result from Step 1 by the number
of students in average daily attendance projected for the 1999-2000
school year, then add the cost of the teacher pay increase adopted by
the 76th Texas Legislature, 1999. A district required to exercise an
option under TEC, Chapter 41, in 1999-2000 shall add to the actual
attendance of the district the attendance paid for through its options
by converting weighted average daily attendance (WADA) purchased
to unweighted average daily attendance (ADA) using the relationship
between weighted and unweighted students for the population actually
educated by the district.

(3) Step 3. Subtract the amount to be received from the
per capita distribution of the Available School Fund in 1999-2000
from the result of Step 2, then add the cost of the teacher pay
increase. For the purpose of determining the per capita amount,
districts shall use the most current "Summary of Finances" provided
by the TEA for the 1999-2000 school year or as computed using a
Tea- provided spreadsheet template or manually completed worksheet
for the 1999-2000 school year using best data available to the district
for tax collections and attendance.

(4) Step 4. Divide the result of Step 3 by the "M&O
Collection Rate" as used on line 18 of the "Texas Education Agency
Worksheet to Assist Districts in Calculating the Rollback Tax Rate
1999-2000 School Year," then divide the result by the 1999 adjusted
taxable value as shown on line 29 of the "Comptroller’s Truth-in-
Taxation 1999 Rollback Tax Rate Worksheet."

(f) "Rate to Maintain Same Level of Maintenance & Opera-
tions Revenue & Pay Debt Service" in the column labeled "Interest
& Sinking Fund" shall be calculated by dividing the expected debt
service payments from the interest and sinking fund for 1999-2000,
less any state aid for debt service under TEC, Chapter 46, Subchap-
ter A (Instructional Facilities Allotment) and Subchapter B (Existing
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Debt Allotment), for those debts, by the same collection rate used on
line 35 of the "Comptroller’s Truth-in-Taxation 1999 Rollback Tax
Rate Worksheet," then dividing the result by the value on line 29 of
the "Comptroller’s Truth-in- Taxation 1999 Rollback Tax Rate Work-
sheet," then multiply the result by 100.

(g) "Rate to Maintain Same Level of Maintenance & Oper-
ations Revenue & Pay Debt Service" in the column labeled "Total"
shall be the sum of the rates entered on the same row in the columns
labeled "Maintenance & Operations" and "Interest & Sinking Fund."

(h) "Rate to Maintain Same Level of Maintenance & Oper-
ations Revenue & Pay Debt Service" in the column labeled "Local
Revenue Per Student" shall be calculated as the sum of all expected
local tax collections at the rates shown in the columns "Maintenance
& Operations" and "Interest & Sinking Fund* ," divided by the pro-
jected number of students in average daily attendance for the 1999-
2000 school year.

(i) "Rate to Maintain Same Level of Maintenance & Oper-
ations Revenue & Pay Debt Service" in the column labeled "State
Revenue Per Student" shall be calculated as the sum of all expected
state aid under TEC, Chapters 42, 43, or 46, for the 1999-2000 school
year as determined based on the local tax collections expected at the
tax rates shown in the columns "Maintenance & Operations" and "In-
terest & Sinking Fund*" on the same line, divided by the projected
number of students in average daily attendance for the 1999-2000
school year. School districts should compute the state aid amount
by using the templates or worksheets provided by the TEA for the
purpose of computing state aid at a given level of tax effort.

(j) The statement described in TEC, §44.004(c-2), as
amended by House Bill 2075, 76th Texas Legislature, 1999, shall be
modified to read, "The Rate to Maintain Same Level of Maintenance
& Operations Revenue & Pay Debt Service includes revenue avail-
able to the district in the 1999-2000 school year for the pay raise
for classroom teachers, full-time librarians, full-time counselors,
and full-time school nurses enacted by the 76th Legislature. The
estimated cost of the pay raise for the 1999-2000 school year is (to
be completed by district)." Each district shall supply the appropriate
amount to reflect $3000 multiplied by the number of eligible staff.

(k) This section, issued under the Texas Education Code,
§44.004, as adopted by the 76th Texas Legislature, 1999, shall expire
May 1, 2000.

Filed with the Office of the Secretary of State, on August 31,
1999.

TRD-9905523
Criss Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Effective date: August 31, 1999
Expiration date: December 29, 1999
For further information, please call: (512) 463-9701

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

Part 9. TEXAS STATE BOARD OF
MEDICAL EXAMINERS

Chapter 175. SCHEDULE OF FEES AND
PENALTIES
22 TAC §175.1

The Texas State Board of Medical Examiners adopts on an
emergency basis an amendment to §175.1, concerning Fees.

Paragraph (1) amends the physician annual registration fee from
$310 to $330.

The emergency amendment is necessary because the 76th
Legislature authorized the increase in fee for the next two years
to collect revenue to fund House Bill 110.

The Texas State Board of Medical Examiners is concurrently
proposing the repeal and replacement of Chapter 175, else-
where in this issue of the Texas Register. The emergency
adoption of the amendment to §175.1 will be in effect until the
permanent adoption of Chapter 175 takes effect.

The Texas State Board of Medical Examiners is contemporane-
ously proposing the repeal of §173.1 in this issue of the Texas
Register. The repeal is necessary because Chapters 173 and
175 are being combined to reorganize and update applications
and fees. New Chapter 175 is also proposed simultaneously in
this issue of the Texas Register.

The proposed review of Chapters 173 and 175 (concerning Ap-
plications and Schedule of Fees and Penalties) was previously
published in the September 18, 1998, issue of the issue of the
Texas Register (23 TexReg 9583). The review of these Chap-
ters was reproposed in the March 5, 1999, issue of the Texas
Register (24 TexReg 1643). Elsewhere in this issue of the Texas
Register, the Texas State Board of Medical Examiners contem-
poraneously reproposes the review of Chapters 173 and 175.
The review is in accordance with the Appropriations Act of 1997,
HB 1, Article IX, Section 167.

The amendment is adopted on an emergency basis under
§2.09(k), which authorizes the Texas State Board of Medical
Examiners to adopt an emergency rule for the implementation
of this provision.

§175.1. Fees.

The board shall charge the following fees:

(1) physician annual registration–$330 [$310];

(2) institutional permits (interns, residents, and fellows):

(A) initial institutional permit (14 months)–$50;

(B) renewal of institutional permit (12 months)–$35;

(3) processing an application for complete or partial
licensure examination (includes one USMLE Step 3 and jurisprudence
examination fee)–$800;

(4) processing an application for licensure by reciprocity
(includes one jurisprudence examination fee)–$800;

(5) examination fees (required and payable each time
applicant is scheduled for examination):

(A) USMLE Step 3–$500;

(B) jurisprudence–$30;

(6) temporary license:

(A) regular–$50;

(B) distinguished professor–$50;

(C) state health agency–$50;

(D) §3.0305–$50;

(E) rural/underserved areas–$50;
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(F) continuing medical education–$50;

(7) duplicate license–$45;

(8) endorsement–$40;

(9) reinstatement after cancellation for cause–$350;

(10) processing an application for licensure as a physician
assistant–$200;

(11) processing an application for licensure as an
acupuncturist–$300;

(12) non-certified radiologic technicians:

(A) processing an application–$50;

(B) annual registration–$50;

(13) physician assistant annual renewal–$150;

(14) visiting professor permit–$10 per month;

(15) faculty temporary license–$92 per annum;

(16) processing an application for a temporary license for
a physician assistant–$50;

(17) acupuncturist annual renewal–$250;

(18) processing an application for certification as a non-
profit health organization–$2,500;

(19) processing an application for annual recertification as
a non-profit health organization–$500.

(20) acupuncturist temporary license–$50;

(21) acupuncturist distinguished professor permit–$50.

(22) processing an application for acudetox specialist–
$50;

(23) acudetox specialist annual renewal–$25;

(24) review and approval of continuing acupuncture edu-
cation courses–$50;

(25) review and approval of continuing acudetox acupunc-
ture education courses–$50.

Filed with the Office of the Secretary of State, on September 3,
1999.

TRD-9905674
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Effective date: September 3, 1999
Expiration date: January 1, 2000
For further information, please call: (512) 305-7016

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

Part 20. TEXAS WORKFORCE COM-
MISSION

Chapter 809. CHILD CARE

Subchapter A. GENERAL PROVISIONS
40 TAC §809.1

The Texas Workforce Commission (Commission) adopts on an
emergency basis an amendment to §809.1 concerning child
care services.

The purpose of the amendment is to modify the language in
§809.1(c) to incorporate an implementation date of December
1, 1999 for §809.62(a)(1). The Commission’s intent is that the
new implementation date provides the local workforce develop-
ment boards (boards) and their respective child care contrac-
tors (contractors) with the necessary time to fully implement the
automation systems and related programmatic changes neces-
sary to facilitate payments directly to self-arranged providers.

Background. On February 11, 1999, the Commission published
the adopted child care rules in the Texas Register (24 TexReg
826). Specifically, §809.1 provided that the boards would be
required to implement the new rules on September 1, 1999.
The Child Care Development Fund (CCDF) regulations require
that parents have the ability to select self-arranged providers
pursuant to 45 CFR 98.30. The Commission firmly believes in
parents exercising parental choice among the full range of child
care providers, including self-arranged child care providers, and
parent responsibility in the selection. Self-arranged providers
are of two types: (1) certain relatives: grandparents, great-
grandparents, aunts and uncles, and siblings if the sibling is
over 18 and does not reside in the residence of the child and
(2) certain entities: typically licensed centers and registered
family homes that, in the past, chose not to engage in a contract
directly with the contractor for the delivery of child care services,
but chose to be paid directly by the parents. The self-arranged
providers are typically sought by parents to meet the need for
nontraditional hours of child care, including weekends, evenings
and night shifts. The self-arranged providers are also typically
sought by parents in rural or remote locations. In an effort to
reduce fraud, the Commission adopted a change to the payment
method for self-arranged care. In the past, parents were
paid directly for the self-arranged care and the parents were
charged with making the payment to the self-arranged providers
for the child care services rendered. Effective February 11,
1999 for implementation on September 1, 1999, boards and
contractors are required to pay all providers of child care
directly, including self-arranged providers. Several boards and
contractors have requested additional time to fully implement
the automation and programmatic changes necessary to pay
self-arranged providers directly as specified in §809.62(a)(1)
for several reasons. As an example, one contractor in one
board area has indicated that more than 1,400 self-arranged
providers and 3,100 self-arranged children are impacted in that
area alone. The boards and contractors also have indicated that
it is anticipated that some families and providers will choose to
stop utilizing self-arrangement because of concerns over the
payment method. For these reasons, several contractors and
boards expressed that they are not able to fully implement the
necessary automation changes by September 1, 1999.

The boards are challenged with implementing extensive integra-
tion, automation, and program design changes that are needed.
The boards have demonstrated good faith efforts in moving
forward to design the seamless workforce delivery system to
address the needs of working families. The Commission un-
derstands that all boards do not have the systems in place to
implement this provision. The Commission believes that the re-
quested short-term extension is necessary for the undisrupted
and continuous delivery of child care services. If the Septem-
ber 1, 1999 implementation date is not modified, this situation
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could result in a disruption of services because there would be
no authorized method of paying for services. In turn, parents
engaged in employment would be forced to leave employment
to care for their children or leave their children unsupervised
or in unregulated or unsafe care situations in order to maintain
employment. The endangerment of the children in unsuper-
vised or unsafe care arrangements would present an imminent
peril to the children of the state. For this reason, the emer-
gency amendment is necessary to authorize a method of paying
providers. Without the emergency amendment the breakdown
in service delivery would present an imminent peril to the public
health, safety or welfare of the children of the state.

The amendment is adopted on a emergency basis under Texas
Labor Code, §301.061 and §302.021, which provide the Texas
Workforce Commission with the authority to adopt, amend,
or repeal such rules as it deems necessary for the effective
administration of the Commission programs.

The emergency amendment affects Texas Labor Code Title 4,
particularly Chapters 301 and 302.

§809.1. Short Title and Purpose.

(a)-(b) (No change.)

(c) The effective date of the rules in this Chapter 809 relating
to Child Care and Development shall be twenty days after the date of

filing the adoption in the Office of the Secretary of State; however,
until September 1, 1999, the Boards shall continue to comply with
the rules in effect on January 1, 1999 with the following exception.
If a Board is unable to implement the provisions of §809.62(a)(1)
by September 1, 1999, due to inability to complete automation or
programmatic changes as needed, the Board shall implement the
provisions of §809.62(a)(1) as soon thereafter as possible but not later
than December 1, 1999. Pending implementation of §809.62(a)(1),
not later than December 1, 1999, the Board may continue to make
payments for child care services directly to eligible parents who
choose to self-arrange child care.

Filed with the Office of the Secretary of State, on September 1,
1999.

TRD-9905596
J. Ferris Duhon
Assistant General Counsel
Texas Workforce Commission
Effective date: September 1, 1999
Expiration date: December 30, 1999
For further information, please call: (512) 463-8812

♦ ♦ ♦
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TITLE 1. ADMINISTRATION

Part 12. ADVISORY COMMISSION ON
STATE EMERGENCY COMMUNICA-
TIONS

Chapter 251. REGIONAL PLANS- STAN-
DARDS
1 TAC §251.12

The Advisory Commission on State Emergency Communica-
tions (ACSEC) proposes new §251.12, concerning contracts
for 9-1-1 service to be entered into by authorized agents rep-
resenting the Commission and a regional planning commission
for the provisioning of 9-1-1 service in a regional planning com-
mission’s respective region. The contract for services clarifies
and defines the rights and duties of each entity in carrying out
their individual and collective responsibilities as mandated by
statutory and rulemaking authority.

James D. Goerke, executive director, has determined that for
the first five-year period the rule is in effect there will be no
fiscal implications for state or local government as a result of
enforcing or administering the rule.

Mr. Goerke also has determined that for each year of the first
five years the section is in effect, the public benefit anticipated
as a result of enforcing the section will be timely and adequate
response to emergency communication services as this section
will allow for the flow of funds to the Councils of Governments
through contractual agreements. No historical data is available,
however, there is no direct impact on small or large businesses.
There is no anticipated economic cost to persons who are
required to comply with the section as proposed. There is no
anticipated local employment impact as a result of enforcing the
section.

Comments on the proposed rule may be submitted in writing
within 30 days after publication of the proposal in the Texas
Register to James D. Goerke, Executive Director, Commission
on State Emergency Communications, 333 Guadalupe Street,
Suite 2-212, Austin, Texas 78701-3942.

The new section is proposed pursuant to the Health and Safety
Code, Chapter 771, §§771.071, 771.0711, 771.072, 771.073,
771.075, 771.078, 771.055, and 771.056, which authorizes the
Commission to adopt policies and procedures prescribing the
distribution and use of 9-1-1 funds for providing 9-1-1 service.

No other statute, article or code is affected by this proposed
new section.

§251.12. Contracts for 9-1-1 Services.

(a) Purpose. In accordance with Texas Health and Safety
Code, Chapter 771, as revised and amended by House Bill 1983
passed by the 76th Texas Legislature, this rule shall provide the
standard provisions for contracts between the Commission on State
Emergency Communications (Commission) and Regional Planning
Commissions (RPC) for the provisioning of 9-1-1 service.

(b) Policy and Procedure. The Commission shall contract
with each Regional Planning Commission for the provision of 9-1-1
services. Each contract shall substantially conform to the standard
contract form, set forth by way of example in subsection (d) of this
section.

(c) Contracts under this section must provide for:

(1) the reporting of financial information regarding ad-
ministrative expenses by regional planning commissions in accor-
dance with generally accepted accounting principles;

(2) the reporting of information regarding the current
performance, efficiency, and degree of implementation of emergency
communications services in each regional planning commission’s
service area;

(3) the collection of efficiency data on the operation of
9-1-1 answering points;

(4) standards for the use of answering points and the
creation of new answering points;

(5) quarterly disbursements of money due under the
contract, except as provided by paragraph (6) of this subsection;

(6) the commission to withhold disbursement to a re-
gional planning commission that does not follow a standard imposed
by the contract, a commission rule, or a statute; and
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(7) a means for the commission to give an advance on
a quarterly distribution under the contract to a regional planning
commission that has a financial emergency.

(d) The contract described in subsection (b) of this section
shall substantially conform to the following standard contract form:
Figure: 1 TAC §251.12(d)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on October 17,
1999.

TRD-9905548
James D. Goerke
Executive Director
Advisory Commission on State Emergency Communications
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 305-6933

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION

Part 2. PUBLIC UTILITY COMMIS-
SION OF TEXAS

Chapter 23. SUBSTANTIVE RULES

Subchapter E. CUSTOMER SERVICE AND
PROTECTION
16 TAC §23.49

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Public Utility Commission of Texas or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Public Utility Commission of Texas (commission) proposes
the repeal of §23.49 relating to Telephone Extended Area Ser-
vice (EAS) and Expanded Toll-free Local Calling Areas. Project
Number 20788 has been assigned to this proceeding. The Ap-
propriations Act of 1997, House Bill 1, Article IX, §167 (§167)
requires that each state agency review and consider for read-
option each rule adopted by that agency pursuant to the Gov-
ernment Code, Chapter 2001 (Administrative Procedure Act).
Such reviews shall include, at a minimum, an assessment by
the agency as to whether the reason for adopting or readopting
the rule continues to exist. The commission held three work-
shops to conduct a preliminary review of its rules. As a re-
sult of these workshops, the commission is reorganizing its cur-
rent substantive rules located in 16 Texas Administrative Code
(TAC) Chapter 23 to (1) satisfy the requirements of §167; (2)
repeal rules no longer needed; (3) update existing rules to re-
flect changes in the industries regulated by the commission; (4)
do clean-up amendments made necessary by changes in law
and commission organizational structure and practices; (5) re-
organize rules into new chapters to facilitate future amendments
and provide room for expansion; and (6) reorganize the rules
according to the industry to which they apply. As a result of
this reorganization, §23.49 will be replaced by proposed new
§§26.217 relating to Administration of Extended Area Service
Requests, 26.219 relating to Administration of Expanded Local
Calling Service Requests, and 26.221 relating to Applications

to Establish or Increase Expanded Local Calling Service Sur-
charges.

Mr. Charles Johnson, Attorney, Office of Regulatory Affairs,
has determined that for each year of the first five-year period
the repeal is in effect there will be no fiscal implications for state
or local government as a result of enforcing or administering the
repeal.

Mr. Johnson has determined that for each year of the first five
years the repeal is in effect, the public benefit anticipated as a
result of the repeal will be the elimination of a duplicative rule.
There will be no effect on small businesses or micro businesses
as a result of repealing this section. There is no anticipated
economic cost to persons as a result of repealing this section.

Mr. Johnson has also determined that for each year of the first
five years the proposed section is in effect there should be no
effect on a local economy, and therefore no local employment
impact statement is required under Administrative Procedure
Act §2001.022.

Comments on the proposed repeal (16 copies) may be sub-
mitted to the Filing Clerk, Public Utility Commission of Texas,
1701 North Congress Avenue, P.O. Box 13326, Austin, Texas,
78711-3326, within 30 days after publication. All comments
should refer to Project Number 20788.

This repeal is proposed under the Public Utility Regulatory Act,
Texas Utilities Code Annotated §14.002 (Vernon 1998) (PURA),
which provides the Public Utility Commission with the authority
to make and enforce rules reasonably required in the exercise
of its powers and jurisdiction.

Cross Reference to Statutes: Public Utility Regulatory Act
§14.002.

§23.49. Telephone Extended Area Service (EAS) and Expanded Toll-
free Local Calling Areas.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 3,
1999.

TRD-9905610
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 936-7308

♦ ♦ ♦
16 TAC §23.58

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Public Utility Commission of Texas or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Public Utility Commission of Texas (commission) proposes
the repeal of §23.58 relating to Pay-Per-Call Information Ser-
vices Call Blocking. Project Number 17709 has been assigned
to this proceeding. The Appropriations Act of 1997, House Bill
1, Article IX, §167 (§167) requires that each state agency review
and consider for readoption each rule adopted by that agency
pursuant to the Government Code, Chapter 2001 (Administra-
tive Procedure Act). Such reviews shall include, at a minimum,
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an assessment by the agency as to whether the reason for
adopting or readopting the rule continues to exist. The com-
mission held three workshops to conduct a preliminary review
of its rules. As a result of these workshops, the commission
is reorganizing its current substantive rules located in 16 Texas
Administrative Code (TAC) Chapter 23 to (1) satisfy the require-
ments of §167; (2) repeal rules no longer needed; (3) update
existing rules to reflect changes in the industries regulated by
the commission; (4) do clean-up amendments made necessary
by changes in law and commission organizational structure and
practices; (5) reorganize rules into new chapters to facilitate fu-
ture amendments and provide room for expansion; and (6) re-
organize the rules according to the industry to which they apply.
As a result of this reorganization, §23.58 will be duplicative of
proposed new §26.124 of this title (relating to Pay-Per-Call In-
formation Services Call Blocking) in Chapter 26, Substantive
Rules Applicable to Telecommunications Service Providers.

Mr. James Ezell, Attorney, Office of Regulatory Affairs, has
determined that for each year of the first five-year period the
repeal is in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
repeal.

Mr. Ezell has determined that for each year of the first five years
the repeal is in effect, the public benefit anticipated as a result of
the repeal will be the elimination of a duplicative rule. There will
be no effect on small businesses or micro businesses as a result
of repealing this section. There is no anticipated economic cost
to persons as a result of repealing this section.

Mr. Ezell has also determined that for each year of the first
five years the proposed section is in effect there should be no
effect on a local economy, and therefore no local employment
impact statement is required under Administrative Procedure
Act §2001.022.

Comments on the proposed repeal (16 copies) may be sub-
mitted to the Filing Clerk, Public Utility Commission of Texas,
1701 North Congress Avenue, P.O. Box 13326, Austin, Texas,
78711-3326, within 30 days after publication. All comments
should refer to Project Number 17709, repeal of §23.58.

This repeal is proposed under the Public Utility Regulatory Act,
Texas Utilities Code Annotated §14.002 (Vernon 1998) (PURA),
which provides the Public Utility Commission with the authority
to make and enforce rules reasonably required in the exercise
of its powers and jurisdiction.

Cross Reference to Statutes: Public Utility Regulatory Act
§14.002.

§23.58. Pay-per-call Information Services Call Blocking.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 3,
1999.

TRD-9905662
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 936-7308

♦ ♦ ♦

Chapter 26. SUBSTANTIVE RULES APPLICA-
BLE TO TELECOMMUNICATIONS SERVICE
PROVIDERS

Subchapter F. REGULATION OF TELECOM-
MUNICATIONS SERVICE
16 TAC §26.124

The Public Utility Commission of Texas (commission) proposes
new §26.124, relating to Pay-Per-Call Information Services
Call Blocking. The proposed new section will replace §23.58
of this title (relating to Pay-Per-Call Information Services Call
Blocking). This section will require all dominant certificated
telecommunications utilities (DCTUs), upon request, to block
access to all pay-per-call information services when a call is
placed to a 1-900-XXX-XXXX or 976-XXXX number (or any
other pay-per-call service number). Project Number 17709 has
been assigned to this proceeding.

The Appropriations Act of 1997, House Bill 1, Article IX, §167
(§167) requires that each state agency review and consider
for readoption each rule adopted by that agency pursuant to
the Government Code, Chapter 2001 (Administrative Procedure
Act). Such reviews shall include, at a minimum, an assess-
ment by the agency as to whether the reason for adopting or
readopting the rule continues to exist. The commission held
three workshops to conduct a preliminary review of its rules.
As a result of these workshops, the commission is reorganizing
its current substantive rules located in 16 Texas Administrative
Code (TAC) Chapter 23 to (1) satisfy the requirements of §167;
(2) repeal rules no longer needed; (3) update existing rules to
reflect changes in the industries regulated by the commission;
(4) do clean-up amendments made necessary by changes in
law and commission organizational structure and practices; (5)
reorganize rules into new chapters to facilitate future amend-
ments and provide room for expansion; and (6) reorganize the
rules according to the industry to which they apply. Chapter 26
has been established for all commission substantive rules appli-
cable to telecommunications service providers. The duplicative
sections of Chapter 23 will be proposed for repeal as each new
section is proposed for publication in the new chapter.

General changes to rule language:

The proposed new section reflects different section, subsection,
and paragraph designations due to the reorganization of the
rules. Citations to the Public Utility Regulatory Act have been
updated to conform to the Texas Utilities Code throughout the
sections and citations to other sections of the commission’s
rules have been updated to reflect the new section designations.
Some text has been proposed for deletion as unnecessary in
the new sections because the dates and requirements in the text
no longer apply due to the passage of time and/or fulfillment of
the requirements. The Texas Register will publish this section
as all new text. Persons who desire a copy of the proposed new
section as it reflects changes to the existing section in Chapter
23 may obtain a redlined version from the commission’s Central
Records under Project Number 17709.

Other changes specific to each section:

Subsection (a) of §23.58 has not been included in proposed new
§26.124 because the definition for "pay-per-call information ser-
vices" defined in subsection (a) has already been incorporated
into §26.5 of this title (relating to Definitions). (As seen in sub-
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sections (a) and (b), however, the commission is proposing that
free blocking be required to be offered to "any other pay-per-call
service number," in addition to the 1-900-XXX-XXXX and 976-
XXXX numbers specified in the definition in §26.5.) Paragraph
(b)(2) of §23.58 has not been included in new §26.124 because
it is no longer relevant. Subsection (g) of §23.58 has not been
included in new §26.124 as this subsection is unnecessary due
to §26.3 of this title (relating to Severability) which applies to all
of Chapter 26.

The commission also is proposing to clarify the meaning of the
first sentence in new subsection (c), Mandatory Blocking, by
adding the words "on a selective, per-line basis," so that the
new sentence would read as follows: "In areas where restricting
access to pay-per-call information services on a selective, per-
line basis is not technically possible, all access to the pay-per-
call information services must be blocked."

Mr. James Ezell, Attorney, Office of Regulatory Affairs, has
determined that for each year of the first five-year period the
proposed section is in effect there will be no fiscal implications
for state or local government as a result of enforcing or
administering the section.

Mr. Ezell has determined that for each year of the first five years
the proposed section is in effect the public benefit anticipated
as a result of enforcing the section will be to continue to allow
telephone subscribers to prevent unauthorized and expensive
calls from being made from their telephones. There will be
no effect on small businesses or micro-businesses as a result
of enforcing this section. There is no anticipated economic
cost to persons who are required to comply with the section
as proposed.

Mr. Ezell has also determined that for each year of the first
five years the proposed section is in effect there should be no
effect on a local economy, and therefore no local employment
impact statement is required under Administrative Procedure
Act §2001.022.

Comments on the proposed new rule (16 copies) may be sub-
mitted to the Filing Clerk, Public Utility Commission of Texas,
1701 North Congress Avenue, P.O. Box 13326, Austin, Texas,
78711-3326, within 30 days after publication. The commission
invites specific comments regarding the costs associated with,
and benefits that will be gained by, implementation of the pro-
posed section. The commission will consider the costs and
benefits in deciding whether to adopt the section. The commis-
sion also invites specific comments regarding the Section 167
requirement as to whether the reason for adopting or readopt-
ing the rule continues to exist. All comments should refer to
Project Number 17709 -§26.124, Pay-Per-Call Information Ser-
vices Call Blocking.

This new section is proposed under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §14.002 (Vernon 1998)
(PURA), which provides the Public Utility Commission with the
authority to make and enforce rules reasonably required in
the exercise of its powers and jurisdiction; and specifically,
PURA §52.002(a), which grants the commission authority to
ensure the adequacy and efficiency of services provided by a
telecommunications utility, and §55.002(1), which authorizes the
commission to adopt just and reasonable rules and practices a
public utility must follow in furnishing a service.

Cross-Index to Statutes: Public Utility Regulatory Act §§14.002,
52.002, and 55.002.

§26.124. Pay-Per-Call Information Services Call Blocking.

(a) Free blocking. Within 90 days of being declared a dom-
inant carrier, all dominant certificated telecommunications utilities
(DCTUs) are required, upon request, to block access to all pay-per-
call information services when a call is placed to a 1-900-XXX-
XXXX or 976-XXXX number or any other pay-per-call service num-
ber. There will be no charge to the end-user for the first blocking
request. However, there may be a non- recurring charge applicable
for subsequent blocking requests.

(b) Subscription to blocking. The request of the end-user
shall be determined in the following method:

(1) End-users not currently receiving blocking. In order
to restrict access to pay-per-call information services, end-users must
order blocking either orally or by means of a written ballot. Within
60 days of being declared a DCTU, each DCTU must notify its end-
users of the upcoming free blocking and send a post-paid ballot to all
existing end-users (either through bill inserts or a separate mailing)
allowing them to choose whether they want to restrict access to pay-
per-call information services.

(2) New end-users must be polled at the time of their ser-
vice order as to whether they want access to pay-per-call information
services. There will be no charge to the end-user for the first block-
ing request, but there may be a non-recurring charge applicable for
subsequent blocking requests.

(3) End-users electing not to restrict access to pay-per-call
information services will have access to all pay-per-call information
services (900 and 976 services and any other pay-per-call services)
available in their service area.

(c) Mandatory blocking. In areas where restricting access
to pay-per-call information services on a selective, per-line basis is
not technically possible, all access to the pay-per-call information
services must be blocked.

(1) End-users whose access to pay-per-call information
services is blocked pursuant to this provision shall be notified prior
to the time of the blocking that such blocking will take place, the fact
that such blocking is being done pursuant to thissection, and that such
blocking is required due to the fact that restriction of access to such
services is not technically possible at that time.

(2) Once an areathat hasbeen mandatorily blocked attains
the capability to provide blocking, the DCTU shall provide the notice
and balloting procedures set out in subsections (a) and (b) of this
section, and such requests received by the DCTU from the end-user
shall thereafter be treated as an initial blocking request.

(d) Disconnection. DCTUs may not disconnect an end-user’s
local telephone service for nonpayment of charges for pay-per-call
information service. DCTUs may implement involuntary blocking of
pay-per-call information service for nonpayment of charges for pay-
per-call information service.

(e) Compliance. Within 45 days of being declared a DCTU,
each DCTU shall file tariffs in compliance with this section. The
compliance tariffs will be reviewed by staff. Within 35 days of the
date of filing of the tariffs, the tariffs will either be approved or the
effective date of the tariff will be suspended for further review.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 3,
1999.
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TRD-9905663
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 936-7308

♦ ♦ ♦
Subchapter J. COSTS, RATES AND TARIFFS
16 TAC §26.215

The Public Utility Commission of Texas (commission) proposes
an amendment to §26.215, relating to Long Run Incremental
Cost Methodology for Dominant Certificated Telecommunica-
tions Utility (DCTU) Services. The proposed amendment is to
correct an error in the rule as published in the August 6, 1999
Texas Register (24 TexReg 6066) "Adopted Rules" section. Pro-
ject Number 20102 has been assigned to this proceeding.

Subsection (j)(1) states that "A DCTU may be required to update
the filings required by this section, other than the workplan, for
those studies where no significant changes have occurred." At
the July 1, 1999 Open Meeting, the Commission adopted the
rule striking the word "no". The word "no" should have been
deleted from subsection (j)(1) before the rule was submitted to
the Texas Register. The proposed amendment deletes the word
"no".

Paula Mueller, Chief, Office of Regulatory Affairs, has deter-
mined that for each year of the first five-year period the pro-
posed section is in effect there will be no fiscal implications for
state or local government as a result of enforcing or adminis-
tering the section.

Ms. Mueller has determined that for each year of the first
five years the proposed section is in effect the public benefit
anticipated as a result of enforcing the section will be a rule
that accurately states the commission’s intent. There will be
no effect on small businesses or micro- businesses as a result
of enforcing this section. There is no anticipated economic
cost to persons who are required to comply with the section
as proposed.

Ms. Mueller has also determined that for each year of the first
five years the proposed section is in effect there should be no
affect on a local economy, and therefore no local employment
impact statement is required under Administrative Procedure
Act §2001.022.

Comments on the proposed amendment (16 copies) may be
submitted to the Filing Clerk, Public Utility Commission of Texas,
1701 North Congress Avenue, PO Box 13326, Austin, Texas
78711-3326, within 30 days after publication. The commission
invites specific comments regarding the costs associated with,
and benefits that will be gained by, implementation of the
proposed section. The commission will consider the costs and
benefits in deciding whether to adopt the section. All comments
should refer to Project Number 20102.

This amendment is proposed under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §14.002 (Vernon 1998)
(PURA), which provides the Public Utility Commission with the
authority to make and enforce rules reasonably required in the
exercise of its powers and jurisdiction

Cross Reference to Statutes: Public Utility Regulatory Act
§14.002

§26.215. Long Run Incremental Cost Methodology for Dominant
Certificated Telecommunications Utility (DCTU) Services.

(a)-(i) (No change.)

(j) Requirements for subsequent filings of LRIC studies. The
LRIC studies required by this subsection shall be consistent with the
principles, instructions and requirements set forth in this section and
the workplan approved by the commission and shall be reviewed in
accordance with the procedures established in subsection (k) of this
section.

(1) Updated studies. A DCTU may be required to update
the filings required by this section, other than the workplan, for those
studies where [no] significant changes have occurred.

(2)-(4) (No change.)

(k)-(l) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on August 30,
1999.

TRD-9905512
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 936-7308

♦ ♦ ♦
16 TAC §§26.217, 26.219, 26.221

The Public Utility Commission of Texas (commission) proposes
new §26.217 relating to Administration of Extended Area Ser-
vice Requests, new §26.219 relating to Administration of Ex-
panded Local Calling Service Requests, and new §26.221 re-
lating to Applications to Establish or Increase Expanded Local
Calling Service Surcharges. These sections will replace §23.49
of this title (relating to Telephone Extended Area Service (EAS)
and Expanded Toll- free Local Calling Areas).

The proposed sections establish administrative procedures for
processing requests for extended area service (EAS) pursuant
to the Public Utility Regulatory Act (PURA), Chapter 55, Sub-
chapter B, and for expanded local calling service (ELCS) pur-
suant to PURA Chapter 55, Subchapter C and for applications to
establish or increase ELCS surcharges pursuant to §55.048(c)
of PURA. Project Number 20788 has been assigned to this pro-
ceeding.

The Appropriations Act of 1997, HB 1, Article IX, Section 167
(Section 167) requires that each state agency review and con-
sider for readoption each rule adopted by that agency pursuant
to the Government Code, Chapter 2001 (Administrative Proce-
dure Act). Such reviews shall include, at a minimum, an as-
sessment by the agency as to whether the reason for adopting
or readopting the rule continues to exist. The commission held
three workshops to conduct a preliminary review of its rules.
As a result of these workshops, the commission is reorganizing
its current substantive rules located in 16 Texas Administrative
Code (TAC) Chapter 23 to (1) satisfy the requirements of Sec-
tion 167; (2) repeal rules no longer needed; (3) update existing
rules to reflect changes in industries regulated by the commis-
sion; (4) do clean-up amendments made necessary by changes
in law and commission organizational structure and practices;
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(5) reorganize rules into new chapters to facilitate future amend-
ments and provide room for expansion; and (6) reorganize the
rules according to the industry to which they apply. Chapter 26
has been established for all commission substantive rules appli-
cable to telecommunications service providers. The duplicate
sections of Chapter 23 are proposed for repeal as each new
section is proposed for publication in the new chapter.

General changes to rule language:

The proposed new sections reflect different section, subsection,
and paragraph designations due to reorganization of the rules.
Citations to the Public Utility Regulatory Act have been updated
to conform to the Texas Utilities Code and citations to other
sections of commission rules have been updated to reflect
new section designations. Some text is proposed for deletion
because the text is obsolete or redundant. The new sections as
published in the Texas Register will not indicate the language
being proposed for deletion from the rule as it currently exist.
The Texas Register publishes new sections as all new text.
Persons who desire a copy of the proposed new sections as
they reflect changes to existing §23.49 may obtain a redlined
version from the commission’s Central Records under Project
Number 20788.

Other changes specific to each section:

Proposed new §26.217 will replace corresponding §23.49(a)
and (b). Proposed new §26.217 contains modifications to reflect
new references to sections and paragraphs as well as new titles
describing certain sections.

Proposed new §26.219 will replace corresponding §23.49(c).
Proposed new §26.219 contains the following modifications.
First, several subsections were moved or consolidated for a
more logical organization of the rule. Second, §26.219 now
refers to ELCS requests instead of ELCS petitions because, in
fact, a petition is only one of the four required components of
a request submitted by subscribers in a telephone exchange.
Third, consistent with the commission’s recent change in policy
to spread ELCS surcharges among both petitioning and peti-
tioned subscribers, the provisions for public notice, the format
of ELCS ballots and the format of ELCS petitions have been re-
vised to reflect this policy change. Fourth, procedural timelines
have been revised to reflect the actual procedures used by the
agency; timelines in the current rule are obsolete. Fifth, various
provisions are clarified and streamlined for ease of administra-
tion.

Proposed new §26.221 will replace and expand corresponding
§23.49(c)(12). Proposed new §26.221 states the required com-
ponents of an incumbent local exchange company application
to establish or increase ELCS surcharges, provides a procedure
for administering such applications, defines key terms and gen-
eral principles, provides the formula for determining ELCS sur-
charges and offers incumbent local exchange companies three
alternatives for seeking approval of future ELCS surcharges.
Finally, the new rule provides a procedure for review of ELCS
surcharges established before the effective date of proposed
new §26.221.

Mr. Charles Johnson, Attorney, Office of Regulatory Affairs,
has determined that for each year of the first five-year period
the proposed sections are in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the sections.

Mr. Johnson has determined that for each year of the first
five years the proposed sections are in effect the public benefit
anticipated as a result of enforcing the sections will be expedited
access to extended area service and expanded local calling
service. There will be no significant change in the effect on
small businesses or micro-businesses because of enforcing
these sections. There is no significant change in the anticipated
economic cost to persons who are required to comply with the
sections as proposed.

Mr. Johnson has also determined that for each year of the first
five years the proposed sections are in effect there should be no
affect on a local economy, and therefore no local employment
impact statement is required under Administrative Procedure
Act §2001.022.

The Office of Regulatory Affairs will conduct a public hearing on
this rulemaking to obtain input from interested persons, under
Government Code §2001.029, at the commission’s offices in the
William B. Travis Building, 1701 North Congress Avenue, Austin,
Texas 78701. The public hearing will be held on Tuesday,
November 9, 1999 at 1:30 p.m. in the Commissioner’s Hearing
Room on the 7th floor of the William B. Travis Building.

Comments on the proposed new rules (16 copies) may be
submitted to the Filing Clerk, Public Utility Commission of
Texas, 1701 North Congress Avenue, PO Box 13326, Austin,
Texas 78711-3326 within 30 days after publication in the Texas
Register. Reply comments may be submitted within 45 days
after publication. The commission invites specific comments
regarding the costs associated with, and benefits that will be
gained by, implementation of the proposed sections. The
commission will consider costs and benefits in deciding whether
to adopt the proposed sections. The commission also invites
specific comments regarding the Section 167 requirement as to
whether the reason for adopting the rules continues to exist. All
comments should refer to Project Number 20788.

These new sections are proposed under the Public Utility Reg-
ulatory Act, Texas Utilities Code Annotated §14.002 (Vernon
1998) (PURA), which provides the Public Utility Commission
with the authority to make and enforce rules reasonably required
in the exercise of its powers and jurisdiction; and specifically,
Chapter 55 of PURA §§55.021 - 55.023 which grant the com-
mission authority to require local exchange companies to pro-
vide either optional or mandatory extended area service, and
§55.042 which grants the commission authority to expand toll-
free local calling areas.

Cross Reference to Statutes: Public Utility Regulatory Act:
§§14.002, 55.021 - 22.023, 58.061 and 59.024(a).

§26.217. Administration of Extended Area Service (EAS) Requests.

(a) Purpose. This section establishes procedures for process-
ing requests for extended area service (EAS) pursuant to the Public
Utility Regulatory Act (PURA), Chapter 55, Subchapter B.

(b) Extended Area Service. The term "utility(ies)" in this
section refers to dominant certificated telecommunications utility(ies).

(1) Filing requirements.

(A) In order to be considered by the commission, a
request for extended area service shall be initiated by at least one of
the following actions:

(i) a petition signed by the greater of 5.0% or 100
of the subscribers in the exchange from which the petition originates;
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(ii) a resolution adopted and filed with the com-
mission by the governing body of a political subdivision provided
that said governing body properly represents the exchange requesting
EAS;

(iii) a resolution adopted and filed with thecommis-
sion by the board of directors or trustees of a community association
representing an unincorporated community; or

(iv) an application filed by one or more of the
affected utility(ies).

(B) A request for establishment of a particular ex-
tended area service arrangement pursuant to subparagraph (A)(i), (ii),
or (iii) of this paragraph shall not be considered sooner than three
years after either a determination of the failure of a previous request
to meet eligibility requirements, or final commission action on a pre-
viously docketed request. An exception to this requirement may be
granted to any petitioning exchange which demonstrates that a change
of circumstances may have materially affected traffic levels between
the petitioning exchange and the exchange to which EAS is desired.

(C) A request for EAS shall state the name of the
exchange(s) to which extended area service is sought.

(D) The petition shall set forth the name and telephone
number of each signatory and the name of the exchange from which
the subscribers receive service.

(E) Each signature page of a petition for EAS must
contain information which clearly states that establishment of the
requested EAS route may require that subscribers to the service
change their telephone numbers and pay a monthly EAS rate in
addition to their local exchange service rates, as well as applicable
service connection charges.

(F) Requests for extended area service into metropoli-
tan exchanges will be grouped by relevant metropolitan exchange.
For each metropolitan exchange, the commission staff will file a mo-
tion to docket a proceeding for the determination of uniform extended
area service rate additives as directed by paragraphs (3), (4), and (5)
of this subsection for all pending EAS requests to that metropolitan
exchange. Upon the docketing of such a proceeding, two weeks no-
tice in a newspaper of general circulation in the metropolitan area
shall be published. The notice shall contain such information as
deemed reasonable by the presiding officer in the proceeding. No
earlier than 60 days from the date of final publication of notice, the
demand studies required by paragraph (3) of this subsection shall be
initiated. New petitions for extended area service into the metropoli-
tan exchange may be accepted prior to the initiation of the demand
studies.

(2) Community of interest.

(A) Upon receipt of a proper filing under the provi-
sions set out in paragraph (1) of this subsection, the utility(ies) in-
volved will be directed by the commission staff to initiate appropriate
calling usage studies. Within 90 days of receipt of such direction, the
utility(ies) shall file the results of such studies with the commission
staff and with a representative of the petitioning exchange(s). The
message distribution and revenue distribution detail from the studies
shall be considered proprietary unless the parties agree otherwise and
shall not be released for use outside the context of the commission’s
proceedings. The data to be filed shall be based upon a minimum
60 day study of representative calling patterns, shall be in such form,
detail, and content as the commission staff may reasonably require
and shall include at least the following information:

(i) for business customers and residential customers
and for the combined total, the number of messages and either
minutes-of-use or billed toll revenues per customer account per
month, in each direction over the route being studied;

(ii) a detailed analysis of the distribution of calling
usage among subscribers, in each direction over the route being
studied, showing the number of subscriber accountsplacing zero calls,
one call, etc., through ten calls, the number of subscriber accounts
placing between 11 and 20 calls, the number placing between 21 and
50 calls, and the number of subscriber accounts placing more than
50 calls, per month;

(iii) data showing, by class of service, the number
of subscriber accounts in service for each of the exchanges being
studied;

(iv) the distance between rate centers, and the
average revenue per message for the calls during the study period;

(v) the number of foreign exchange (FX) lines in
service over each route and the estimated average calling volumes on
these lines expressed as messages per month;

(vi) a listing of known interexchange carriers pro-
viding service between the petitioning exchange and the exchange(s)
to which EAS is desired.

(B) A community of interest between exchanges shall
be considered to exist from one exchange to the other when:

(i) there is an average (arithmetic mean) of no less
than ten calls per subscriber account per month from one exchange
to the other, and

(ii) no less than two thirds of the subscribers’
accounts place at least five calls per month from one exchange to
the other.

(C) A request for EAS shall be assigned a project
number and notice shall be provided, pursuant to paragraph (7) of
this subsection, when a community of interest is found to exist as
described in subparagraph (B) of this paragraph:

(i) on a bilateral basis between exchanges, or

(ii) on a unilateral basis from the petitioning ex-
change to the other exchange.

(D) The project shall be established as a formal docket
upon the motion of the commission staff.

(E) Following the docketing of a request, a prehearing
conference shall be scheduled to establish the exchange to which EAS
is sought, and to report any agreements reached by the parties. The
utility(ies) involved shall conduct appropriate demand and costing
analyses according to paragraphs (3) and (4) of this subsection.

(3) Demand analysis.

(A) The utility(ies) involved shall conduct analyses of
anticipated demand for the requested extended area service. The data
to be filed shall be in such form, detail, and content as the commission
staff may reasonably require and shall include, at a minimum, the
following information:

(i) the number of subscribers who are expected
to take the requested service at the estimated rates recommended
pursuant to paragraph (5) of this subsection and the associated
probability of that level of subscribership;
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(ii) how call traffic within the requested extended
area is expected to change given the rates and subscribership under
clause (i) of this paragraph; and

(iii) the total volume of traffic upon which to base
the anticipated switching and trunking requirements resulting from
clause (i) and clause (ii) of this subparagraph.

(B) Unless the utility(ies) demonstrates good cause to
expand the time schedule, the utility(ies) shall file, no later than 120
days after the prehearing conference, with the commission staff and
other parties to the proceeding the results of these analyses, together
with supporting schedules and detailed documentation needed to
understand and verify the study results.

(4) Determination of costs.

(A) The utility(ies) involved shall conduct studies
necessary to determine the changes in costs and revenues which may
reasonably be expected to result from establishment of the requested
extended area service. These studies shall consider and develop the
long run incremental costs as follows:

(i) switching and trunking costs associated with
existing toll traffic which converts to extended area service traffic plus
the costs of switching and trunking required to handle the additional
traffic as determined in paragraph (3)(A)(ii) of this subsection;

(ii) the increases and decreases in expenses result-
ing from the new service and the net effect on operating expenses;
and

(iii) direct costs incurred by the utility(ies) in con-
ducting demand analyses in compliance with paragraph (3) of this
subsection.

(B) The utility(ies) may analyze the effect on toll
revenues in order to present evidence on the overall revenue effects
of providing the requested EAS. Revenue effects supported by such
evidence, if presented, may be included in the EAS rate additives
specified in paragraph (5)(D) of this subsection.

(C) The utility(ies) shall file with the commission and
serve copies on commission staff and other parties to the proceeding
the results of these studies, together with supporting schedules and
detailed documentation needed to understand and verify the study
results according to the following schedule, unless the utility(ies) can
demonstrate that good cause exists to expand the time schedule for a
particular study:

(i) Incremental costs identified in paragraph shall be
filed no later than 90 days from the filing of the results of the demand
analysis conducted pursuant to paragraph (3) of this subsection; and

(ii) toll revenue effects, if analyzed pursuant to
subparagraph (B) of this paragraph, shall be filed no later than 90
days from the filing of the results of the incremental costs, pursuant
to clause (i) of this subparagraph.

(5) Extended area service rate additives.

(A) Coincident with the filing of cost study results,
or coincident with the toll revenue effect results, if filed, the
utility(ies) shall submit recommendations for proposed incremental
rate additives, by class of service, necessary to support the cost of
the added service, as well as to support the toll revenue effect, if such
effect is filed.

(i) Extended area service rate additives to be as-
sessed on EAS subscribers in the petitioning exchange(s) are to re-

cover the incremental cost of providing the service according to para-
graph (4)(A) of this subsection plus 10% of the incremental cost.

(ii) The rate additives to be assessed on subscribers
in the metropolitan exchange for which EAS has been requested are
to recover revenues determined by the following formula: net lost toll
multiplied by percent outbound toll and multiplied by the estimated
EAS take rate. The terms in the formula are defined as follows:

(I) net lost toll - lost toll revenue calculated
according to paragraph (4)(B) of this subsection less the revenue
recovered through the EAS rate additive identified in clause (i) of
this subparagraph;

(II) percent outbound toll - this factor is calcu-
lated by dividing toll minutes of use originating in the metropolitan
exchange and terminating in the petitioning exchanges by the total
number of toll minutes of use between the metropolitan exchange and
the petitioning exchange(s); and

(III) estimated EAS take rate - the estimated
number of EAS subscribers in the petitioning exchanges divided by
the total number of subscribers in the petitioning exchange(s).

(iii) Tel-Assistance subscribers in the metropolitan
exchange will not be assessed this rate additive.

(B) Service connection charges will be applicable.

(C) A non-recurring charge to defray the direct incre-
mental costsof thedemand analyses identified in paragraph (4)(A)(iii)
of this subsection shall be charged to subscribers who order the ser-
vice within 12 months from the time it is first offered. The non-
recurring charge shall not exceed $5.00 per access line.

(D) The EAS rate additive to be used in the affected
exchange(s) must meet the following standards.

(i) No increase in rates shall be incurred by the
subscribers of nonbenefitting exchanges, that is, by subscribers whose
calling scopes are not affected by the requested EAS service.

(ii) If the petitioning exchange demonstrated a
unilateral but not a bilateral community of interest through the
requirements of paragraph (2)(C)(ii) of this subsection, the EAS
arrangements shall be priced using those rate increments designed
to recover the added costs for each route, plus the toll revenue
effect, if reasonably substantiated. The total increment chargeable
to subscribers within an exchange shall be the sum of the increments
of all new extended area service routes established for that exchange.

(iii) If the petitioning exchange demonstrated a
bilateral community of interest through the requirements of paragraph
(2)(C)(i) of this subsection and requested that the costs be borne on
a bilateral basis, the additional cost for the new EAS route shall be
divided between the two participating exchanges according to the
ratio of calling volumes between the two exchanges.

(iv) In establishing a flat rate EAS increment, all
classes of customer access line rates within each exchange shall be
increased by equal percentages.

(6) Subscription threshold.

(A) A threshold demand level shall be established by
the commission’s order in the docketed proceeding prior to the
design or construction of facilities for the service. A reasonable
pre-subscription process shall then be undertaken to determine the
likely demand level. If the likely demand level equals or exceeds the
threshold demand level, then EAS shall be provided in accordance
with the commission’ sorder. If thethreshold demand level isnot met,
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the affected utility(ies) is not required to provide the EAS approved
by the commission.

(B) The cost of pre-subscription shall be divided
between the utility and the petitioners. The petitioners shall pay
for the printing of bill inserts and ballots and the utility shall insert
them in bills free of charge. In the alternative, upon the agreement
of the parties, the utility shall provide, free of charge, and under
protective order, the mailing labelsof the subscribers in the petitioning
exchange, and thepetitionersshall pay thecost of printing and mailing
the bill inserts and ballots.

(7) Notice.

(A) Notice of the filing of an EAS application must
be provided to all subscribers within the petitioning exchange(s), by
publication for two consecutive weeks in a newspaper of general
circulation in the area. Notice must also be given to individual
subscribers either through inserts in customer bills, or through a
separatemailing to each subscriber. The notice must state: theproject
number, the nature of the request, and the commission’s mailing
address and telephone number to contact in the event an individual
wishes to protest or intervene. The commission shall also publish
notice in the Texas Register.

(B) Written notice containing the information de-
scribed above shall be provided to the governing official(s) of all
incorporated areas within the affected exchanges and the county com-
mission(s) or the board of directors or trustees of a community as-
sociation representing any unincorporated areas within the affected
exchanges.

(C) Thecost of noticeshall be borne by thepetitioners.

(8) Joint filings.

(A) EAS agreements. The commission may approve
agreements for EAS or EAS substitute services filed jointly by the
representatives of petitioning exchanges and the affected utility(ies)
(joint filings) so long as the agreements are in accordance with
subparagraph (C)(i)-(x) of this paragraph. Notwithstanding any other
provisions of this paragraph, if more than one political subdivision is
affected by a proposed optional calling plan under PURA §55.023,
the agreement of each political subdivision is not required.

(B) Multiple exchange common calling plans. Joint
filing agreements for EAS or EAS substitute services among three or
more exchanges shall be permitted pursuant to subparagraph (C)(i)-
(x).

(C) Standards for joint filings. Joint filings shall be
permitted subject to the following:

(i) The parties to joint filings shall include the name
of each utility which provides service in the affected exchanges and
one duly appointed representative for each affected exchange. Each
exchange representative shall be designated jointly by the governing
officials of all incorporated areas within the affected exchange and the
county commission(s) representing any unincorporated areas within
the affected exchange.

(ii) Joint filings are exempt from the traffic require-
ments contained in paragraph (2) of this subsection.

(iii) Joint filings may include rate proposals which
are flat rate, usage sensitive, block rates, o

r

other pricing mechanisms.
If usage- sensitive rates are proposed, joint applicants shall include
the commission taff in their negotiations.

(iv) Joint filings may propose either one-way or
two-way calling.

(v) Joint filings may propose either optional or non-
optional calling.

(vi) Joint filings shall specify all non-recurring and
recurring rate additives to be paid by the various classes and grades
of service in the affected exchanges.

(vii) Joint filings shall demonstrate that the pro-
posed rate additives:

(I) are in the public interest, and in the case of
non-optional joint filings which include flat rate additives, the filing
shall demonstrate that more than 50% of the total subscribers who
will experience a rate change are in favor of this joint filing at the
proposed rates; and

(II) recover, for the utility providing the service,
the appropriate cost of providing EAS including a contribution to
joint costs.

(viii) The notice requirements of paragraph (7) of
this subsection are applicable to joint filings. In addition, the
commission shall publish notice of the proposed joint filing in the
Texas Register and shall provide notice to the Office of Public Utility
Counsel upon receipt of the joint filing.

(ix) If intervenor status is not granted within 60
days of completion of notice, the joint filing shall be handled ad-
ministratively, with the commission determining whether the service
meets the criteria listed in clause (vii) of this subparagraph. If re-
quested by an intervenor or the commission staff, the joint filing
shall be docketed for hearing and final order. Any of the parties to
the joint filing may withdraw the joint filing without prejudice at any
time prior to the rendition of the final order. Any alteration or modi-
fication of the joint filing by the commission may only be made upon
the agreement of all parties to the proceeding.

(x) The exchanges to be included within the pro-
posed common calling plan area shall be contained within a con-
tinuous boundary and all exchanges within that boundary shall be
included in the common calling plan.

§26.219. Administration of Expanded Local Calling Service Re-
quests.

(a) Purpose. The purpose of this section is to describe the
process used to administer requests from telephone service sub-
scribers for two-way toll-free expanded local calling service (ELCS)
pursuant to the Public Utility Regulatory Act (PURA), Chapter 55,
Subchapter C. Only incumbent local exchange companies (ILECs)
are subject to the provisions of PURA, Chapter 55, Subchapter C.

(b) Definitions. The following terms, when used in this
section, have the following meanings unless the context clearly
indicates otherwise.

(1) Expanded local calling service (ELCS) - The meaning
assigned in §26.221 of this title (relating to Applications to Establish
or Increase Expanded Local Calling Service Surcharges).

(2) Expanded local calling service (ELCS) fee - The
meaning assigned in §26.221 of this title.

(3) Expanded local calling service (ELCS) surcharge -
The meaning assigned in §26.221 of this title.

(4) Metropolitan exchange - The meaning assigned in
PURA §55.041, including Austin, Corpus Christi, Dallas/Fort Worth,
Houston, San Antonio and Waco.
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(c) ELCS requests, notice and intervention.

(1) Filing a request for ELCS. A request for ELCS may be
initiated with thecommission by filing information listed in paragraph
(2) of this section. The request shall be assigned a project number. A
presiding officer shall be assigned to the project and the request shall
be reviewed administratively unless the presiding officer, for good
cause, determines at any point during the review that the request
should be docketed.

(2) Contents of a request for ELCS.

(A) Filing letter. A request for ELCS shall include a
letter that designatesa contact person to respond to inquiriesabout the
request for ELCS. The name, address, and daytime telephone number
of the contact person shall be identified in the letter. The letter shall
be sent with all other parts of the request to the commission’s Filing
Clerk.

(B) Community of interest statement. If the petition-
ing and petitioned exchanges do not meet the geographic proximity
requirement set forth in subsection (d)(3)(B) of this section, the re-
quest for ELCS shall contain a statement describing the community
of interest between the petitioning and petitioned exchanges, based
upon standards in subsection (d)(3)(C) of this section. The statement
must describe the existence of a community of interest between the
petitioning exchange and each petitioned exchange in sufficient detail
to allow for verification of assertions made.

(C) Statement of changed circumstances. If sub-
scribers in the petitioning exchange denied by ballot a petition for
ELCS to any one or more of the same petitioned exchange(s) within
the previous 18 months, the new request shall contain a statement ex-
plaining what circumstances have changed since the time of the prior
ballot that materially affect the need for ELCS between the petition-
ing exchange and each petitioned exchange. A petition is denied by
ballot if it fails to receive an affirmative vote of at least 70% of the
voting subscribers in the petitioning exchange.

(D) Petition. A request for ELCS shall include a
petition. A petition may request ELCS between a single petitioning
exchange and one or more petitioned exchanges. A petition shall
be signed by at least 100 subscribers or 5.0% of subscribers in the
petitioning exchange, whichever is less. Each signatory shall include
his or her name and telephone number on the petition. Each signature
page of the petition for ELCS shall include:

(i) the name and telephone number of a petition
coordinator, whom signatories may contact for further information
about the petition;

(ii) the name, area code and prefix of the exchange
from which the petitioners receive telephone service (the petitioning
exchange);

(iii) the name, area code and prefix(es) of ex-
change(s) to which ELCS is sought (the petitioned exchange(s));

(iv) a clear statement that only subscribers in the
petitioning exchange may sign the petition;

(v) a clear statement that subscribers in the petition-
ing exchange will be billed a monthly ELCS fee of up to $3.50 per
residential line and $7.00 per business line for the first five petitioned
exchanges granted, with an additional $1.50 per line for each ex-
change in excess of five, whether obtained in one or more petitions,
in addition to basic local exchange service rates;

(vi) a clear statement that there must be an affirma-
tive vote of at least 70% of those subscribers responding within the

petitioning exchange as to each petitioned exchange before ELCS can
be implemented to that petitioned exchange; and

(vii) a clear statement that, in addition to ELCS fees
billed to petitioning subscribers, an ELCSsurchargemay, if necessary,
be billed to that ILEC’ s Texas customers to recover the costs of
implementing ELCS.

(3) Notice to affected ILECs. Within five working days
of receipt by the Office of Regulatory Affairs of a filed request for
ELCS, the Office of Regulatory Affairs shall send a copy of the
request by certified mail to each ILEC serving either a petitioning or
a petitioned telephone exchange.

(4) Notice to affected telephone service subscribers.
ILECs serving either a petitioning or petitioned exchange shall
arrange for publication of notice in their respective exchange(s)
and shall bear the cost of notice as a regulatory case expense.
Notice of the filing of a request for ELCS shall be provided to
all petitioning and petitioned telephone service subscribers. This
notice shall be published once, not later than 15 days before ballots
are mailed in accordance with subsection (f) of this section, in
each local newspaper in the petitioning and petitioned exchange(s).
The information contained in subsection (f)(2)(A)-(D) and (F)
shall be published. Published notice shall identify the assigned
project number, shall include the language in Procedural Rule §
22.51(a)(1)(F) (relating to Notice for Public Utility Regulatory Act,
Chapter 36, Subchapter C-E, Chapter 51, §51.009; and Chapter 53,
Subchapters C-E proceedings) modified to reflect the appropriate
intervention deadline and shall be written in both English and
Spanish. Additionally, the presiding officer shall cause notice to be
published in the Texas Register no later than 15 days before ballots
are mailed.

(5) Intervention. On or before the intervention deadline
stated in the published notice, any interested person may file a request
to intervene in the project. The presiding officer shall rule on a
request to intervene in accordance with Procedural Rule §22.103 of
this title (relating to Standing to Intervene) within ten days from the
date the request to intervene is filed with the commission’ s Filing
Clerk. Intervention by an interested person does not by itself require
that the project be docketed.

(d) Initial review of a request for ELCS.

(1) Sufficiency. The presiding officer shall, by order
issued within 15 days of the filing of a request for ELCS, determine if
the request is sufficient as to any requirements in subsection (c)(2) of
this section. If the presiding officer finds that the request is deficient,
the presiding officer shall notify the designated contact person so
that the contact person may cure any such deficiencies. Deficiencies
in the request for ELCS may be cured within 30 days of its initial
filing. If not cured by the subsequent filing of sufficient information
within that time, the presiding officer shall dismiss the request in
whole, if appropriate, or in relevant part, without prejudice to the
filing of another request involving the same petitioning and petitioned
exchanges.

(2) Changed Circumstances. The presiding officer shall,
by order issued no later than 15 days after the filing of the request
for ELCS, determine whether a statement of changed circumstances
required by subsection (c)(2)(C) of this section justifies allowing
another ballot sooner than 18 months after the denial by ballot of a
prior petition involving the same petitioning and petitioned exchanges.
If the presiding officer finds that the statement does not justify
allowing another ballot, the presiding officer shall dismiss the request
in whole, if appropriate, or in relevant part.
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(3) Geographic proximity or community of interest.

(A) Distance limitation. ELCS is not available where
the most distant central switching offices in a petitioning and
petitioned exchange are more than 50 miles apart as measured by
using vertical and horizontal (V&H) geographic coordinates.

(B) Determination. The presiding officer shall, by
order issued no later than 15 days after the request for ELCS is
filed, determine whether the request satisfies either the geographic
proximity requirement set forth in subparagraph (C) of this paragraph
or the community of interest requirement set forth in subparagraph
(D) of this paragraph. If the presiding officer determines that neither
the geographic proximity nor the community of interest requirements
are satisfied, the presiding officer shall dismiss the request in whole,
if appropriate, or in relevant part.

(C) Geographic proximity. The geographic proximity
requirement is satisfied as to each petitioned exchange if the nearest
central switching office in the petitioning exchange is located
within 22 miles of the nearest central switching office in the
petitioned exchange as measured using vertical and horizontal (V&H)
geographic coordinates.

(D) Community of interest. A community of interest
statement shall address situations where the nearest central switching
offices between a petitioning and petitioned exchange are more
than 22 miles apart and the most distant central offices between
a petitioning and petitioned exchange are 50 or less miles apart.
A community of interest between a petitioning exchange and a
petitioned exchange exists, for purposes of this section, when the
community of interest statement includes information demonstrating
that the petitioning and petitioned exchanges have a relationship
because of schools, hospitals, local governments, or business centers,
or that the petitioning or petitioned exchangeshave other relationships
that make the unavailability of ELCS a hardship on residents of the
area.

(e) Exemptions.

(1) ILEC requests for exemption. An ILEC serving ei-
ther the petitioning or the petitioned exchange may file a request for
exemption from the potential requirement to provide ELCS. Such re-
quests must be filed no later than 20 days after the filing of the request
for ELCS. The request for exemption shall be accompanied by an af-
fidavit identifying in detail which conditions described in paragraph
(2) of this subsection exist. If the petition includes more than one
petitioned exchange, the request for exemption shall clearly identify
which conditions apply to which exchanges. The presiding officer
shall look to facts or circumstances existing on the date the ELCS
request is filed in determining whether a request for exemption may
be granted.

(2) Types of exemptions. The following conditions shall
be considered by the presiding officer in determining whether to
exempt an ILEC from being required to provide ELCS:

(A) the ILEC serves fewer than 10,000 access lines
statewide; or

(B) the petitioning or petitioned exchange is served by
a telephone cooperative; or

(C) Extended area service (EAS) or extended
metropolitan service is currently available between the petitioning
exchange and the petitioned exchange(s); or

(D) the petitioning or petitioned exchange is a
metropolitan exchange as defined in subsection (b) of this section; or

(E) it is technologically or geographically infeasible to
provide ELCS to the area; or,

(F) a petitioning exchange has more than 10,000
access lines in service; or

(G) the request for ELCS proposes to split a petition-
ing or petitioned exchange.

(3) Determination. If one of or more of the conditions
described in paragraph (2)(A)-(D) or (2)(F)-(G) of this subsection
exist, the presiding officer shall, within 40 days after the filing of the
request for ELCS, dismiss the request in whole, if appropriate, or in
relevant part. If the ILEC requests an exemption based on paragraph
(2)(E) of this subsection, the presiding officer shall, by order issued no
later than 40 days after the filing of the request for ELCS, determine
whether the ILEC’s affidavit sufficiently demonstrates that technology
is not available in the marketplace to make ELCS feasible. If the
exemption request is granted, the presiding officer shall dismiss the
request for ELCS in whole, if appropriate, or in relevant part.

(f) Balloting. If all applicable requirements contained in
subsections (c) and (d) of this section are met and no exemption
requests are outstanding, the presiding officer shall issue an order
directing the ILEC serving the petitioning exchange to begin balloting
subscribers in that exchange, and the presiding officer shall notify the
designated contact person for the petitioning exchange that balloting
will take place.

(1) Cost of balloting. The cost of preparing and distribut-
ing ballots shall be borne by the ILEC serving the petitioning ex-
change as a regulatory case expense.

(2) Ballot format. No later than 30 days after the
presiding officer’ s order directing the ILEC serving the petitioning
exchange to begin balloting, that ILEC shall distributea ballot, written
in English and Spanish, to each subscriber in thepetitioning exchange.
The ballot shall require a separate vote from each subscriber for each
petitioned exchange. The ballot must be in a standard form approved
by the Office of Regulatory Affairs and each ballot shall include:

(A) a statement explaining ELCS;

(B) a statement that subscribers in the petitioning
exchange have petitioned to expand the toll-free local calling area
into the named exchange(s);

(C) a description of the proposed ELCS area, including
a map of the petitioning exchange and each petitioned exchange for
which toll-free local calling is sought;

(D) a statement that if at least 70% of thosesubscribers
responding vote "yes" as to any petitioned exchange:

(i) subscribers in the petitioning exchange will be
billed, in addition to the company’s local exchange service rates, a
monthly ELCS fee of up to $3.50 per residential line and up to $7.00
per business line for the first five petitioned exchanges granted, with
an additional $1.50 per line for each exchange in excess of five; and

(ii) in addition to the ELCS fee billed to petitioning
subscribers, an ELCS surcharge may, if necessary, be billed to all of
the ILEC’s Texas subscribers to recover the costs of implementing
ELCS; and

(iii) the amount of the monthly ELCS fee and ELCS
surcharge will depend on the revenue lost and costs incurred by the
company providing the service;

(E) unambiguous instructions for voting, including the
following statement in large print: "It is important that you return
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this ballot. If you are in favor of obtaining Expanded Toll-Free Local
Calling to a listed exchange, check the box labeled ’YES’ next to that
exchange. If you do not want Expanded Toll-Free Local Calling to a
listed exchange, check the box labeled ’NO’ next to that exchange";

(F) a statement that a petitioned exchange will be
included in the expanded toll- free local calling area only if at least
70% of the petitioning subscribers responding vote affirmatively for
ELCS to that exchange;

(G) the date by which the returned ballot must be
postmarked, which shall be 15 days from the date the ballot is mailed
to the customer;

(H) the address to which the ballot should be returned
upon completion of voting, identifying the commission as the
recipient of returned ballots; and

(I) a unique identification number assigned by the
ILEC serving the petitioning exchange to each subscriber in that
exchange.

(3) Master list of subscribers. No later than 35 days
after the presiding officer’s order to the ILEC serving the petitioning
exchange to begin balloting, that ILEC shall submit to the Office
of Regulatory Affairs a master list of all subscribers within the
petitioning exchange in an electronic spreadsheet format prescribed
by the Office of Regulatory Affairs. The ILEC shall classify the
master list as confidential, and the list shall be treated as such under
the provisions of the Government Code, Title 5, Chapter 552. The
master list shall be arranged sequentially by billing number and shall
include for each subscriber in the petitioning exchange:

(A) the billing name;

(B) the billing number;

(C) the service address;

(D) the mailing address;

(E) the class of service; and

(F) the unique identification number assigned to the
subscriber by the ILEC.

(4) Response to balloting. The Office of Regulatory
Affairs shall, no later than 15 days after the date stated on the ballot
for return of the ballot, notify the presiding officer, the contact person,
and affected ILEC(s) of the results of the ballot by filing a ballot
report. The ballot report shall specify the results of the ballot for
each petitioned exchange.

(A) Affirmative vote.

(i) If at least 70% of petitioning subscribers re-
sponding vote affirmatively as to any petitioned exchange, the ILEC
serving the petitioning exchange shall file with the commission,
within 30 days after the filing of the Office of Regulatory Affairs’ bal-
lot report, an application to establish ELCS fees pursuant to PURA
§55.048(b). The ILEC’s application shall include the ILEC’s pro-
posed implementation schedule and proposed schedule of fees as well
as other information described in §26.221(e)(1)-(9) of this title (relat-
ing to Applications to Establish or Increase Expanded Local Calling
Service Surcharges).

(ii) The implementation of ELCS shall be sched-
uled for completion within five months after an order is issued by the
presiding officer acknowledging the ballot results. The ILEC shall
explain and justify the reasons for any implementation delay beyond
five months.

(iii) No later than 15 days after the ILEC’ s filing of
its application to establish ELCS fees, the presiding officer shall issue
an order granting interim approval of the ILEC’ sproposed fees, which
may be billed as of the first bill ing cycle following implementation of
ELCS from the petitioning exchange. All fees given interim approval
are subject to refund.

(iv) No later than 30 days after the ILEC’ s filing of
its implementation schedule, the presiding officer shall issue an order
approving, modifying, or denying the schedule.

(B) Negative Vote. If less than 70% of those respond-
ing vote in favor of ELCS to a petitioned exchange, the presiding
officer shall, within 30 days after the filing of the Office of Regula-
tory Affairs’ ballot report, deny the request for ELCS to that specific
petitioned exchange.

(g) Calculation of ELCS Fees. ELCS fees shall be calculated
using the formula described in this subsection unless the presiding
officer, for good cause, modifies the formula. Key formula terms are
defined in §26.221(b) of this title.

(1) Regulatory case expenses. In accordance with PURA
§55.048(d), an ILEC may not recover regulatory case expenses under
this subsection by surcharging petitioning subscribers.

(2) ELCS fee formula. First, sum lost revenues and
costs incurred to determine the ILEC’ s annual ELCS requirement.
Divide the annual ELCS requirement by 12 to obtain the monthly
requirement, which is the numerator. Second, obtain the most current
count of access lines in the petitioning exchange. Multiply the
number of business lines by two and multiply the number of Tel-
Assistance lines by 35%. Add the doubled business lines and the 35%
of Tel-Assistance lines to the number of residential lines. This total
is the denominator. Third, divide the numerator by the denominator
to obtain the monthly ELCS fee per residential line. Multiply the
monthly ELCS fee per residential line by two to obtain the monthly
ELCS fee per business line. Multiply the monthly fee per residential
line by 35% to obtain the monthly ELCS fee per Tel-Assistance line.
Round ELCS fees up or down to the nearest penny.

(3) ELCS fee maximums. The monthly ELCS fee per
residential line shall not exceed $3.50 for up to five petitioned
exchanges. The monthly ELCS fee per business line shall equal
twice the monthly ELCS fee per residential line; however, the
monthly ELCS fee per business line shall not exceed $7.00 for up to
five petitioned exchanges. For each additional petitioned exchange
beyond five, the monthly ELCS fee shall not exceed an additional
$1.50 per residential or business line.

(4) ELCS surcharge. If ELCS fees do not recover the
annual ELCS requirement, an ILEC may request establishment of an
ELCS surcharge under §26.221 of this title.

(h) Docketing. Within 30 days of the issuance of an
order under subsection (f)(4)(A)(iii) of this section granting interim
approval of fees to be billed by the ILEC serving the petitioning
exchange, any intervenor or the Office of Regulatory Affairs may
request that the presiding officer docket the project. Docketing may
be requested in order to allow further investigation of the ILEC’s
application or, for good cause shown, any other reason. Upon receipt
of a request for docketing, the presiding officer shall docket the
project and shall establish a procedural schedule. Upon docketing,
discovery may commence in accordance with the commission’s
Procedural Rules, Chapter 22, Subchapter H of this title (relating
to Discovery Procedures).
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(i) Final approval. If no request for docketing is timely filed
under subsection (h) of this section, the presiding officer shall, within
60 days after the order granting interim approval of fees, issue an
order granting final approval to or modification of the ELCS fees to
be billed by the ILEC serving the petitioning exchange. Upon final
approval, the fees shall be considered permanent unless modified, for
good cause, by the commission.

§26.221. Applications to Establish or Increase Expanded Local
Calling Service Surcharges.

(a) Purpose. The purpose of this section is to provide
the standard for review of an incumbent local exchange company
(ILEC) application, filed pursuant to the Public Utility Regulatory Act
(PURA) §55.048(c), to recover losses of revenue and costs incurred
due to implementation of expanded local calling service (ELCS).

(b) Definitions. The following terms, when used in this
section, have the following meanings, unless the context clearly
indicates otherwise.

(1) Avoided costs - ILEC costs that are reduced or
eliminated due to implementation of ELCS.

(2) Costs incurred - The amount of actual recurring and
non-recurring costs incurred by an ILEC to implement ELCS, minus
avoided costs.

(3) Expanded local calling service (ELCS) - A two-way
toll-free local calling service provided by an ILEC to telephone
service subscribers pursuant to §26.219 of this title (relating to
Administration of Expanded Local Calling Service Requests).

(4) Expanded local calling service (ELCS) fee - A fee
billed by an ILEC, pursuant to PURA §55.048(b), to subscribers in
a petitioning telephone exchange.

(5) Expanded local calling service (ELCS) requirement -
The sum of lost revenue and costs incurred due to implementation of
ELCS.

(6) Expanded local calling service (ELCS) surcharge - A
fee billed by an ILEC, pursuant to PURA §55.048(c), to all of its
Texas subscribers, unless an exception is granted by the commission.
ELCS surcharges are designed to recover the residual in subparagraph
(8) of this paragraph.

(7) Lost revenue - The actual loss of revenue an ILEC
realizes due to implementation of ELCS.

(8) Residual - The sum of lost revenue and costs incurred
minus revenue collected from ELCS fees.

(c) General Principles. The commission shall consider these
general principles when establishing or increasing ELCS surcharges.

(1) The commission may, at any time, initiate an investi-
gation of ELCS surcharges pursuant to Procedural Rule §22.241 of
this title (relating to Investigations) to determine whether ELCS sur-
charges comply with the requirements in PURA §55.048.

(2) An ILEC bears the burden of demonstrating that a
proposed ELCS surcharge:

(A) recovers actual lost revenue and actual costs in-
curred,

(B) recovers costs necessary only for implementation
of ELCS and

(C) is just and reasonable.

(3) If an ILEC departs from the commission’ s standard
for review of actual losses of revenue and actual costs incurred,
and proposes instead to use statistical sampling or another method
of calculating ELCS surcharges, the ILEC bears the burden of
demonstrating the reasonableness of the alternative method.

(4) An application to establish an ELCS surcharge shall
contain information that enables the Office of Regulatory Affairs to
validate and replicate the method used by the ILEC to develop a
proposed ELCS surcharge.

(5) When established, ELCS surcharges shall be based
upon the most current count of local exchange access lines billed by
an ILEC.

(6) The commission shall pursue the goal of revenue
neutrality in designing ELCS surcharges. The commission may
restructure ELCS surcharges.

(7) An ILEC has no continuing right to bill an ELCS
surcharge for an indefinite period.

(8) ELCS surcharges shall be designed so that business
subscribers are billed twice the monthly per line charge billed to
residential subscribers and Tel-Assistance subscribers are billed 35%
of the monthly per line charge billed to residential subscribers.

(9) If an ILEC files an application to increase an existing
ELCS surcharge or if the commission initiates an investigation of an
existing ELCS surcharge, the total ELCS surcharge (not merely the
amount of the increase) shall be recalculated to consider the most
current count of local exchange access lines and may be recalculated
to consider new information relevant to development of the residual.

(d) Confidentiality. Before filing an application to establish
an ELCS surcharge, an ILEC shall obtain agreement from the Office
of Regulatory Affairs on a method for securing the confidentiality
of information the ILEC deems confidential. An application filed
pursuant to subsection (e) of thissection shall not exclude information
deemed confidential by the ILEC.

(e) Filing an application. An application to establish or
increase an ELCS surcharge shall be assigned a project number and
a presiding officer shall be assigned to the project. An ILEC’s
application shall be reviewed administratively unless the presiding
officer dockets the project. An application shall, at a minimum,
include:

(1) twelve consecutive months of actual toll revenue data
collected as near the ELCS implementation date as possible and, in
no event, earlier than 18 months before the ELCS implementation
date. Data provided by an ILEC shall show actual toll revenue billed
by the ILEC for each direction of each pre-ELCS toll route for each
of the 12 consecutive months collected;

(2) twelve consecutive months of actual access revenue
data collected as near the ELCS implementation date as possible and,
in no event, earlier than 18 months before the ELCS implementation
date. Data provided by an ILEC shall show access revenue billed by
the ILEC for each direction of each pre-ELCS access route for each
of the 12 consecutive months collected;

(3) a calculation of the effect of any mechanism for pool-
ing or settling revenue collected from and disbursed to telecommuni-
cations providers;

(4) copies of documents, such as invoices, work orders,
receipts and lease agreements, that demonstrate 100% of the costs
incurred by an ILEC to implement ELCS, with recurring costs and
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non-recurring costs separately identified for each pre- ELCS toll
route;

(5) workpapers supporting all documents contained in the
application, including but not limited to, the ILEC’ s development of
factors, ratios, allocations, estimates, projections, averages and labor
rates;

(6) a calculation of avoided costs;

(7) one or more tariff sheets reflecting the proposed rates;

(8) a request for exemption from one or more require-
ments in this subsection;

(9) a copy of the confidentiality agreement, if such an
agreement is necessary, signed by a representative of the Office of
Regulatory Affairs;

(10) the text of the proposed notice of an application to
establish or increase ELCS surcharges; and

(11) the ILEC’s preferred duration of applicability of the
proposed ELCS surcharges among alternatives listed in subsection (i)
of this section.

(f) Administrative response to an application.

(1) Notice. The presiding officer shall approve or modify
the notice proposed under subsection (e)(10) of this section within
20 days after the filing of an application to establish or increase
ELCS surcharges. The ILEC shall arrange for publication of notice
at least once each week for four consecutive weeks, in newspapers
having general circulation in each of the ILEC’ s telephone exchanges.
Published notice shall identify the assigned project number, shall
include the language in Procedural Rule §22.51(a)(1)(F) of this title
(relating to Notice for Public Utility Regulatory Act, Chapter 36,
Subchapters C-E; Chapter 51, §51.009; and Chapter 53, Subchapters
C-E, proceedings) modified to reflect the appropriate intervention
deadline, shall describe the application and shall be written in both
English and Spanish. Notice shall be published within 40 days of the
date the presiding officer files an order approving the notice format.
The ILEC shall file an affidavit of completion of published notice
within ten days following such completion. The presiding officer
shall cause notice to be published in the Texas Register within 30
days of the date an order of approval of the notice format is filed.

(2) Intervention. On or before the intervention deadline
stated in the published notice, any interested person may file a request
to intervene in theproject. Thepresiding officer shall rule on arequest
to intervene, in accordance with Procedural Rule §22.103 of this title
(relating to Standing to Intervene) within ten days from the date the
request for intervention is filed with the commission’ s Filing Clerk.
Intervention by an interested person does not by itself require that
the project be docketed.

(3) Discovery. Discovery may commence on the date the
application is filed in accordance with the commission’ s Procedural
Rules, Chapter 22, Subchapter H of this title (relating to Discovery
Procedures).

(4) Interim surcharges. Not more than 30 days after
the intervention deadline, the presiding officer shall either grant or
deny a filed request for establishment of interim ELCS surcharges
in accordance with Procedural Rule §22.125 of this title (relating to
Interim Relief).

(5) Sufficiency review and requests for exemption. Within
30 days after the filing of an ILEC application, the Office of
Regulatory Affairs shall file comments on the sufficiency of the

application and on any request for exemption filed by the ILEC under
subsection (e)(8) of this section. Not more than ten days after the
Office of Regulatory Affairs’ comments are filed, the ILEC shall
file a response and may amend or supplement its application. Not
more than ten days after the ILEC’ s response is filed, the Office
of Regulatory Affairs shall file a recommendation to the presiding
officer addressing whether the application is sufficient and whether
any requests for exemption should be granted.

(6) Docketing. If the Office of Regulatory Affairs or any
intervenor files, within 20 days after the intervention deadline, a
request to docket the project, the presiding officer shall docket the
project. Upon docketing, the presiding officer shall ascertain whether
the parties prefer to pursue settlement negotiations or alternative
dispute resolution. If so, the presiding officer shall abate the docket
for a reasonable period. If the parties prefer to establish a procedural
schedule, the presiding officer may refer the docket to the State Office
of Administrative Hearings or may take other appropriate action.

(g) Calculation of initial ELCS surcharges. An initial ELCS
surcharge shall be calculated using the formula described in this
subsection unless the presiding officer, for good cause, modifies the
formula.

(1) Numerator. First, sum the lost revenues and costs
incurred to determine the ILEC’s annual ELCS requirement. Second,
use the most current count of access lines to calculate the amount of
ELCS fee revenue received annually by the ILEC. Subtract the annual
ELCS fee revenue from the annual ELCS requirement. The result is
the annual residual. Third, divide the annual residual by twelve to
obtain the monthly residual, the numerator.

(2) Denominator. First, obtain the most current count of
residential, business and Tel- Assistance lines served by the ILEC in
Texas. Second, multiply the number of business lines by two and
multiply the number of Tel-Assistance lines by 35%. Third, add the
doubled business lines and the 35% of Tel-Assistance lines to the
number of residential lines. This total is the denominator.

(3) ELCS surcharge formula. Divide the numerator in
paragraph (1) of this subsection by the denominator in paragraph
(2) of this subsection to obtain the monthly ELCS surcharge per
residential line. Multiply the monthly ELCS surcharge per residential
line by two to obtain the monthly ELCS surcharge per business line.
Multiply the monthly ELCS surcharge per residential line by 35% to
obtain the monthly ELCS surcharge per Tel-Assistance line. Round
ELCS surcharges up or down to the nearest penny.

(h) Calculation of increases or decreases to initial ELCS
surcharges. Initial ELCS surcharges shall be subsequently increased
or decreased using the formula described in subsection (g) of this
section, except that:

(1) the numerators(s) established in one or more previous
applications may be modified to consider new information relevant
to development of the residual; and

(2) the denominator(s) established in oneor more previous
applications shall be modified to reflect the most current count of local
exchange access lines.

(i) Duration. An ILEC shall select a preferred duration of
applicability of its proposed ELCS surcharges from alternatives listed
in this subsection. The commission may establish ELCS surcharges
for any duration.

(1) Permanent. An ILEC may initiate a review of all of its
rates and charges by filing a rate filing package. Following a review
of the ILEC’s cost of service pursuant to Substantive Rule §26.201 of
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this title (relating to Cost of Service), any resulting ELCS surcharge
shall be considered permanent unless modified, for good cause, by
the commission.

(2) Phase-down. If an ILEC’s application to establish
or increase an ELCS surcharge contains all information required in
subsection (e)(1)-(6) of this section, the ILEC may propose a phase-
down of its ELCS surcharge for a duration of five years. The phase-
down shall be implemented by reducing each ELCS surcharge by
20% at the end of each year of the phase-down period. At the end of
the five-year phase-down period, the ELCS surcharge shall be zero.
Tariff sheet(s) filed by the ILEC shall contain ELCS surcharges for
each of the five years of the phase-down period.

(3) Phase-out. An ILEC that files an application to
establish or increase ELCS surcharges may propose a phase-out of its
ELCS surcharges for a duration not to exceed two years. At the end
of the phase-out period, the ELCS surcharges shall be zero. Tariff
sheet(s) filed by the ILEC shall contain ELCS surcharges for the two-
year period and shall state the two-year duration of applicability of
the ELCS surcharges.

(j) ELCS surcharges billed before the effective date of this
section. An ILEC that billed interim-approved or final-approved
ELCS surcharges to its subscribers before the effective date of this
section shall file one or more tariff sheets with the commission’s
Filing Clerk, not later than February 1, 2000, phasing down its ELCS
surcharges in accordance with subsection (i)(2) of this section. This
subsection does not apply to ELCS surcharges that will be phased
down to zero or phased out to zero pursuant to a commission order.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 3,
1999.

TRD-9905609
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 936-7308

♦ ♦ ♦
TITLE 19. EDUCATION

Part 2. TEXAS EDUCATION AGENCY

Chapter 61. SCHOOL DISTRICTS

Subchapter AA. COMMISSIONER’S RULES

Division 2. SCHOOL FINANCE
19 TAC §61.1013

(Editor’s note: The Texas Education Agency proposes for permanent
adoption the new section it adopts on an emergency basis in this issue.
The text of the new section is in the Emergency Rules section of this
issue.)

The Texas Education Agency (TEA) proposes new §61.1013,
concerning notice of budget and tax rate meeting. The new
section establishes definitions, requirements, and procedures
for calculating amounts that must appear in the notice of budget
and tax rate meeting required to be published by school districts

as authorized under Texas Education Code, §44.004, amended
by House Bill (HB) 2075, 76th Texas Legislature, 1999. The new
section defines the calculations that must be made by school
districts and to amend the notice language concerning teacher
salary increases funded through Senate Bill (SB) 4, 76th Texas
Legislature, 1999.

HB 2075 created a different requirement for school districts to
follow in adopting budgets and tax rates. A new notice, specified
in Texas Education Code, §44.004, consolidates several other
notice requirements that no longer apply to school districts.
The new notice contains several fields that require complex
calculations to identify the effects attributable to school finance
changes in SB 4.

Joe Wisnoski, coordinator for school finance and fiscal analysis,
has determined that for the first five-year period the section is
in effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the new
section.

Mr. Wisnoski and Criss Cloudt, associate commissioner for
policy planning and research, have determined that for each
year of the first five years the section is in effect the public
benefit anticipated as a result of enforcing the section will be
clarifying for school districts of the changes authorized by SB
4, 76th Texas Legislature, 1999, and enabling school districts
to better inform the public about the tax rate being proposed
by the district and the effect the new legislation had on the tax
rate. There will not be an effect on small businesses. There
is no anticipated economic cost to persons who are required to
comply with the proposed new section.

Comments on the proposal may be submitted to Criss Cloudt,
Policy Planning and Research, 1701 North Congress Avenue,
Austin, Texas 78701, (512) 463-9701. Comments may also be
submitted electronically to rules@tmail.tea.state.tx.us or faxed
to (512) 475-3499. All requests for a public hearing on the
proposed section submitted under the Administrative Procedure
Act must be received by the commissioner of education not
more than 15 calendar days after notice of a proposed change
in the section has been published in the Texas Register.

The new section is proposed under the Texas Education Code,
§44.004, as amended by House Bill 2075, 76th Texas Legisla-
ture, 1999, which authorizes the commissioner of education to
adopt rules concerning notice of budget and tax rate meeting.

The new section implements the Texas Education Code,
§44.004, as amended by House Bill 2075, 76th Texas Legisla-
ture, 1999.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on August 31,
1999.

TRD-9905524
Criss Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 463-9701

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS
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Part 9. TEXAS STATE BOARD OF
MEDICAL EXAMINERS

Chapter 161. GENERAL PROVISIONS
22 TAC §161.1

The Texas State Board of Medical Examiners proposes an
amendment to §161.1, concerning Meetings. The amendment
is necessary to outline new committee structure and responsi-
bilities.

John S. Teer, General Counsel, Texas State Board of Medical
Examiners, has determined that for the first five-year period the
amendment is in effect there will be no fiscal implications to
state or local government as a result of enforcing or adminis-
tering the section as proposed.

Mr. Teer also has determined that for each year of the first
five years the section as proposed is in effect the public benefit
anticipated as a result of enforcing the section will be updated
rules regarding committee structure and responsibility. There
will be no effect on small businesses. There are no anticipated
economic costs to persons who are required to comply with the
rule as proposed.

Comments on the proposal may be submitted to Pat Wood, P.O.
Box 2018, MC-901, Austin, Texas 78768-2018. A public hearing
will be held at a later date.

The amendment is proposed under the Medical Practice Act,
Texas Civil Statutes, Article 4495b, §2.09(a), which provides the
Texas State Board of Medical Examiners with the authority to
make rules, regulations and bylaws not inconsistent with this Act
as may be necessary for the governing of its own proceedings,
the performance of its duties, the regulation of the practice of
medicine in this state, and the enforcement of this Act.

The Medical Practice Act, Texas Civil Statutes, Article 4495b,
§2.09(b) is affected by the proposed rule.

§161.1. Meetings.

(a) The board shall meet at least four times a year. It shall
consider such matters as may be necessary.

(b) Special meetings shall be called by the president of the
board or by resolution of the board or upon written request signed
by three members of the board.

(c) It is a ground for removal from the board if a board
member is absent from more than half of the regularly scheduled
board meetings that the member is eligible to attend during a calendar
year. If the executive director of the board has knowledge that a
potential ground for removal exists due to a member’s failure to
attend an adequate number of regularly scheduled board meetings,
the executive director shall notify the president of the board of the
ground. The president shall then notify the governor that a potential
ground for removal exists. A board member shall be considered to
have been absent from a regularly scheduled board meeting if the
member fails to attend at least a portion of either a full board session
or a portion of a regularly scheduled committee meeting to which
the member is assigned during such board meeting. Any dispute or
controversy as to whether or not an absence has occurred shall be
submitted to the full board for resolution by a majority vote after
giving the purported absentee an opportunity to be heard and after
allowing discussion by other members of the board.

(d) Board and committee meetings shall be conducted pur-
suant to the provisions of Robert’s Rules of Order Newly Revised
unless the board by rule adopts a different procedure.

(e) All elections and any other issues requiring a vote of the
board shall be decided by a simple majority of the members present.
A quorum for transaction of business by the board shall be one more
than half the board’s membership at the time of the meeting. If more
than two candidates contest an election, and if no candidate receives a
majority on the first ballot, a second ballot will be conducted between
the two candidates receiving the highest number of votes.

(f) At a meeting of the board, the board shall elect from its
membership a vice-president and secretary treasurer.

(g) The following are standing and permanent committees
of the board, as established by the board in accordance with the
Medical Practice Act. The responsibilities and authority of these
committees include those duties and powers as set forth below and
such other responsibilities and authority which the board may from
time to time delegate to these committees. In order to handle the
heavy workload of the Licensure Committee, the President of the
Board or the Chairman of the Licensure Committee may divide the
Licensure Committee into two subcommittees, each of whom will
make recommendations to the Board.

(1) Disciplinary Process Review Committee:

(A) oversee the disciplinary process and give guidance
to the board and board staff regarding means to improve the
disciplinary processand moreeffectively enforcethe Medical Practice
Act;

(B) monitor the effectiveness, appropriateness and
timeliness of the disciplinary process and enforcement of the Medical
Practice Act;

(C) make recommendations regarding resolution and
disposition of specific cases and approve, adopt, modify, or reject
recommendations from board staff or board representatives regarding
actions to be taken on pending cases. Approve dismissals of
complaints and closure of investigations;

(D) carry out the tasks and duties set forth in Chapter
187 of this title (relating to Procedure);

(E) make recommendations to the board staff and the
board regarding policies, priorities, budget, and any other matters
related to the disciplinary process and enforcement of the Medical
Practice Act.

(2) Executive Committee:

(A) review agendum for board meetings;

(B) ensure records are maintained of all committee
actions;

(C) delegate tasks to other committees;

(D) take action on matters of urgency that may arise
between board meetings;

(E) make recommendations concerning reactivation of
licenses for physicians on retired status;

(F) review contract negotiations;

(G) review staff reports regarding finances and the
budget;

(H) make recommendations to the board regarding
matters brought to the attention of the executive committee.
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(3) Finance Committee:

(A) review staff reports regarding finances and the
budget;

(B) present budget needs to the Legislature and other
state officials;

(C) recommend proper fees for the agency to charge;

(D) consider and make recommendations to the board
regarding any aspect of board finances.

(4) Legislative/Long Range Planning Committee:

(A) study and make recommendations to the board
regarding changes to the Medical Practice Act;

(B) review and make recommendations to the board
regarding proposed legislative changes for the regulation of medicine;

(C) provide reports and recommendations to the board
in regard to changes or proposed changes regarding the Medical
Practice Act and the laws regulating the practice of medicine;

(D) establish communication with members of the
Legislature;

(E) assist in the organization, preparation, and delivery
of information and testimony to the Legislature and committees of
the Legislature;

(F) formulate and make recommendations to the board
concerning future board goals and objectives and the establishment
of priorities and methods for their accomplishment;

(G) study and make recommendations to the board
regarding the role and responsibility of the board offices and
committees;

(H) study and make recommendations to the board
regarding the role and responsibility of individuals retained by the
board;

(I) study and make recommendations to the board
regarding ways to improve the efficiency and effectiveness of the
administration of the board;

(J) study and make recommendations to the board re-
garding board rules or any area of a board function that, in the judg-
ment of the committee, needs consideration;

(K) make recommendations to the board regarding
matters brought to the attention of the legislative/long range planning
committee.

(5) Licensure Committee.

(A) review applications for licensure, make a determi-
nation of eligibility and report to the board its recommendations as
provided by the Medical Practice Act;

(B) review board rules regarding licensure and make
recommendations to the board regarding changes or implementation
of such rules;

(C) determine that the board approves each examina-
tion administered;

(D) report to the board any problems in the admin-
istration of examinations and recommend and implement ways of
correcting identified problems

(E) report results of examinations to the board for its
approval;

(F) be available for consultation with representatives
of medical schools regarding issues related to performance on
examinations;

(G) make recommendations to the board regarding
postgraduate training permits and issues concerning physicians in
training.

(H) maintain communication with medical schools;

(I) be available for assistance with problems relating
to medical school issues which may arise within the purview of the
board;

(J) plan and make visits to medical schools at specified
intervals, with the goal of promoting opportunities to meet with the
studentsso that they may become awareof theboard and its functions;

(K) develop information in regard to international
medical schools in the areas of curriculum, faculty, facilities, aca-
demic resources, and performance of graduates;

(L) study and make recommendations regarding doc-
umentation and verification of records from international medical
schools;

(M) coordinate cooperative efforts with the Educa-
tional Commission for Foreign Medical Graduates;

(N) make recommendations to the board regarding
matters brought to the attention of the licensure committee.

(6) Non-Profit Health Organizations Committee:

(A) review applications for approval and certification
of non-profit health organizations pursuant to the Medical Practice
Act, §5.01;

(B) review applications and reports for continued ap-
proval and certification of non-profit health organizations pursuant to
the Medical Practice Act, §5.01;

(C) make initial determinations and recommendations
to the board regarding approval, denial, revocation, decertification, or
continued approval and certification of non-profit health organizations
pursuant to the Medical Practice Act, §5.01;

(D) review board rules regarding non-profit health
organizations, and make recommendations to the board regarding
changes or implementation of such rules;

(E) make recommendations to the board regarding
matters brought to the attention of the non-profit health organizations
committee.

(7) Public Information/Physician Profile Committee:

(A) develop informational brochures for distribution to
the public;

(B) review and make recommendations to the board in
regard to press releases, newsletters, and other publications;

(C) exhibit display booths at conventions;

(D) study and make recommendations to the board
regarding all aspects of public information or public relations;

(E) study and make recommendation to the board
regarding all aspects of physician profiles;

(F) make recommendations to the board regarding
matters brought to the attention of the public information committee.

(8) Standing Orders Committee:
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(A) oversee and make recommendations to the board
regarding any aspect of standing orders;

(B) review applications for acudetox specialist certifi-
cation, make a determination of eligibility and report to the board its
recommendations as provided by the Medical Practice Act;

(C) review and make recommendations to the board
regarding board rules pertaining to standing orders, acudetox special-
ist certification, and continuing auricular acupuncture education;

(D) make recommendations to the board regarding
issues concerning or referred by the Board of Acupuncture Examiners
or other acupuncture issues;

(E) make recommendations to the board regarding
issues concerning or referred by the Board of Physician Assistant
Examiners;

(F) study and make recommendations to the board
concerning ethical issues related to the practice of medicine;

(G) draft, revise, and propose written statements,
guidelines, and newsletter articles pertaining to medical ethics;

(H) make recommendations to the board regarding
matters brought to the attention of the standing orders committee.

(9) Telemedicine Committee:

(A) review, study and make recommendations to the
board concerning the practice of telemedicine, including but not
limited to licensure, regulation, and/or discipline of telemedicine
license holders or applicants;

(B) review, study and make recommendations to the
board concerning interstate and intrastate telemedicine issues;

(C) review, study and make recommendations to the
board concerning board rules regarding or affecting the practice of
telemedicine;

(D) review, study and make recommendations to the
board concerning any other issue brought to the attention of the com-
mittee.

[(1) Executive committee: ]

[(A) review agendum for board meetings; ]

[(B) ensure records are maintained of all committee
actions;]

[(C) delegate tasks to other committees;]

[(D) take action on matters of urgency that may arise
between board meetings;]

[(E) make recommendations concerning reactivation
of licenses for physicians on retired status;]

[(F) review contract negotiations;]

[(G) review staff reports regarding finances and the
budget;]

[(H) make recommendations to the board regarding
matters brought to the attention of the executive committee.]

[(2) Medical school committee:]

[(A) maintain communication with medical schools;]

[(B) be available for assistance with problems relating
to medical school issues which may arise within the purview of the
board; ]

[(C) plan and make visits to medical schools at speci-
fied intervals, with the goal of promoting opportunities to meet with
the students so that they may become aware of the board and its
functions;]

[(D) develop information in regard to international
medical schools in the areas of curriculum, faculty, facilities,
academic resources, and performance of graduates;]

[(E) offer assistance to the examination and endorse-
ment committees in determining eligibility of international medical
graduates for licensure by endorsement or examination;]

[(F) study and make recommendations regarding doc-
umentation and verification of records from international medical
schools;]

[(G) coordinate cooperative efforts with the Educa-
tional Commission for Foreign Medical Graduates;]

[(H) make recommendations to the board regarding
matters brought to the attention of the medical school committee.]

[(3) Examination committee:]

[(A) determine that the board approves each examina-
tion administered;]

[(B) report to the board any problems in the admin-
istration of examinations and recommend and implement ways of
correcting identified problems;]

[(C) review applications for licensure, make a deter-
mination of eligibility and report to the board its recommendations
as provided by the Medical Practice Act;]

[(D) review board rules regarding licensure by exami-
nation and make recommendations to the board regarding changes or
implementation of such rules;]

[(E) report results of examinations to the board for its
approval;]

[(F) be available for consultation with representatives
of medical schools regarding issues related to performance on
examinations;]

[(G) make recommendations to the board regarding
matters brought to the attention of the examination committee.]

[(4) Endorsement Committee:]

[(A) review applications for licensure, make a deter-
mination of eligibility and report to the board its recommendations
as provided by the Medical Practice Act;]

[(B) present results of reviews of applicants for licen-
sure by endorsement and make recommendations regarding licensure
for board consideration;]

[(C) review board rules regarding licensure by en-
dorsement, and make recommendations to the board regarding
changes or implementation of such rules;]

[(D) make recommendations to the board regarding
matters brought to the attention of the endorsement committee.]

[(5) Legislative committee:]

[(A) study and make recommendations to the board
regarding changes to the Medical Practice Act;]
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[(B) review and make recommendations to the
board regarding proposed legislative changes for the regulation of
medicine;]

[(C) providereportsand recommendationsto theboard
in regard to changes or proposed changes regarding the Medical
Practice Act and the laws regulating the practice of medicine;]

[(D) establish communication with members of the
legislature;]

[(E) assist in the organization, preparation, and deliv-
ery of information and testimony to the legislature and committees
of the legislature;]

[(F) make recommendations to the board regarding
matters brought to the attention of the legislative committee.]

[(6) Standing orders committee:]

[(A) oversee and make recommendations to the board
regarding any aspect of standing orders and physician assistants;]

[(B) act in conjunction with or in support of ad hoc
committees of the board which are in existence or may be created
from time to time by the board;]

[(C) review and make recommendations to the board
regarding board rules pertaining to standing orders, physician assis-
tants, and any other matters delegated to the standing orders com-
mittee or an ad hoc committee working with or through the standing
orders committee;]

[(D) make recommendations to the board regarding
matters brought to the attention of the standing orders committee;]

[(E) make recommendations to the board regarding
issues concerning or referred by the Board of Acupuncture Examiners
or other acupuncture issues.]

[(7) District review committee:]

[(A) carry out the tasks and duties set forth in Chapter
187 of this title (relating to Procedure);]

[(B) carry out the tasks and duties set forth in Chap-
ter 191 of this title (relating to District Review Committees).]

[(8) Finance committee:]

[(A) review staff reports regarding finances and the
budget;]

[(B) present budget needs to the legislature and other
state officials;]

[(C) recommend proper fees for the agency to charge;]

[(D) consider and make recommendations to the board
regarding any aspect of board finances.]

[(9) Disciplinary process review committee:]

[(A) oversee the disciplinary process and give guid-
ance to the board and board staff regarding means to improve the
disciplinary process and more effectively enforce the Medical Prac-
tice Act;]

[(B) monitor the effectiveness, appropriateness, and
timeliness of the disciplinary process and enforcement of the Medical
Practice Act;]

[(C) make recommendations regarding resolution and
disposition of specific cases and approve, adopt, modify, or reject
recommendations from board staff or board representatives regarding

actions to be taken on pending cases. Approve dismissals of
complaints and closure of investigations;]

[(D) carry out the tasks and duties set forth in Chapter
187 of this title (relating to Procedure);]

[(E) make recommendations to the board staff and the
board regarding policies, priorities, budget, and any other matters
related to the disciplinary process and enforcement of the Medical
Practice Act.]

[(10) Physicians in Training Committee:]

[(A) make recommendations to the board regarding
licensure and issues concerning physicians in training;]

[(B) make recommendations to the board regarding
matters brought to the attention of the Physicians in Training
Committee.]

[(11) Long range planning committee:]

[(A) formulate and make recommendations to the
board concerning future board goals and objectives and the estab-
lishment of priorities and methods for their accomplishment;]

[(B) study and make recommendations to the board
regarding the role and responsibility of the board offices and
committees;]

[(C) study and make recommendations to the board
regarding the role and responsibility of individuals retained by the
board;]

[(D) study and make recommendations to the board
regarding ways to improve the efficiency and effectiveness of the
administration of the board;]

[(E) study and make recommendations to the board
regarding board rules or any area of a board function that, in the
judgment of the committee, needs consideration.]

[(12) Public information committee:]

[(A) develop informational brochures for distribution
to the public;]

[(B) review and make recommendations to the board
in regard to press releases, newsletters, and other publications;]

[(C) exhibit display booths at conventions;]

[(D) study and make recommendations to the board
regarding all aspects of public information or public relations;]

[(E) make recommendations to the board regarding
matters brought to the attention of the public information committee.]

[(13) Non-Profit Health Organizations Committee:]

[(A) review applications for approval and certification
of non-profit health organizations pursuant to the Medical Practice
Act, §5.01;]

[(B) review applications and reports for continued
approval and certification of non-profit health organizations pursuant
to the Medical Practice Act, §5.01;]

[(C) make initial determinations and recommendations
to the board regarding approval, denial, revocation, decertification, or
continued approval and certification of non-profit health organizations
pursuant to the Medical Practice Act, §5.01;]
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[(D) review board rules regarding non-profit health
organizations, and make recommendations to the board regarding
changes or implementation of such rules;]

[(E) make recommendations to the board regarding
matters brought to the attention of the non-profit health organizations
committee.]

[(14) Ethics Committee:]

[(A) study and make recommendations to the board
concerning ethical issues related to the practice of medicine;]

[(B) draft, revise, and propose written statements,
guidelines, and newsletter articles pertaining to medical ethics;]

[(C) make recommendations to the board regarding
matters brought to the attention of the ethics committee.]

[(15) Telemedicine Committee:]

[(A) review, study and make recommendations to the
board concerning the practice of telemedicine, including but not
limited to licensure, regulation, and/or discipline of telemedicine
license holders or applicants;]

[(B) review, study and make recommendations to the
board concerning interstate and intrastate telemedicine issues;]

[(C) review, study and make recommendations to the
board concerning board rules regarding or affecting the practice of
telemedicine;]

[(D) review, study and make recommendations to the
board concerning any other issue brought to the attention of the
committee.]

(h) The board shall contract with an executive director to act
as the chief executive and administrative officer of the board. The
executive director’s duties shall be to assist in conducting meetings
of the board and to carry out other responsibilities as provided by the
Medical Practice Act. The executive director shall be compensated as
provided in the Appropriations Act. Any responsibilities or authority
of the secretary-treasurer of the board described in any rules of the
board may be exercised by the executive director unless the board
assigns specific duties or prerogatives exclusively to the secretary-
treasurer.

(i) To assist with meetings and functions of the board, the
board may direct the executive director to employ a general counsel
for the Texas State Board of Medical Examiners [may be appointed
by a majority vote of the board and shall hold office at the pleasure of
the board]. He or she shall be a member of the State Bar of Texas, but
may not be a lobbyist registered with the Office of the Secretary of
State of Texas. No person required to register personally as a lobbyist
representing physicians, health care entities, or health care related
professions may be employed by the board in any capacity. The
executive director or secretary-treasurer may employ, compensate,
and provide for special hearings and meetings, administrative hearing
officers, and other professionals as may be found necessary in the
executive director’s or secretary-treasurer’s opinion to provide for
legal services.

(j) The board shall authorize the executive director or
secretary-treasurer to employ, compensate, and provide adminis-
trators, clerks, employees, consultants, professionals, and other
persons as may be found necessary in the executive director’s
or secretary-treasurer’s opinion, to carry out the duties related to
meetings of the board and other provisions of the Medical Practice
Act. The board shall authorize the executive director or secretary-

treasurer to reimburse the previously mentioned persons for actual
and necessary expenses, including investigation expenses, travel,
and other incidental expenses incurred in the performance of official
duties as determined by the executive director or secretary-treasurer.

(k) Meetings of the board and of its committees are open to
the public unless such meetings are conducted in executive session
pursuant to state law and the Medical Practice Act, Article 4495b. In
order that board meetings may be conducted safely, efficiently, and
with decorum, members of the public shall refrain at all times from
smoking or using tobacco products, eating, or reading newspapers
and magazines. Members of the public may not engage in disruptive
activity that interferes with board proceedings, including excessive
movement within the meeting room, noise or loud talking, and resting
of feet on tables and chairs. The public shall remain within those
areas of the board’s offices designated as open to the public. Members
of the public shall not address or question board members during
meetings unless recognized by the board’s presiding officer pursuant
to a published agenda item.

(l) Journalists have the same right of access as other members
of the public to board meetings conducted in open session, and are
also subject to the rules of conduct described in subsection (k) of
this section. Observers of any board meeting may make audio or
visual recordings of such proceedings conducted in open session
subject to the following limitations. The board’s presiding officer may
request periodically that camera operators extinguish their artificial
lights to allow excessive heat to dissipate. Camera operators may
not assemble or disassemble their equipment while the board is
in session and conducting business. Persons seeking to position
microphones for recording board proceedings may not disrupt the
meeting or disturb participants. Journalists may conduct interviews
in the reception area of the board’s offices or, at the discretion of
the board’s presiding officer, in the meeting room after recess or
adjournment. No interviews may be conducted in the hallways of the
board’s offices. The board’s presiding officer may exclude from a
meeting any person who, after being duly warned, persists in conduct
described in this subsection and subsection (k) of this section.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905667
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 305-7016

♦ ♦ ♦
Chapter 163. LICENSURE
The Texas State Board of Medical Examiners proposes the
repeal of §§163.1-163.17 and new §§163.1-163.12, concerning
Licensure. The amendment is necessary to be in compliance
with Senate Bill 1207.

Elsewhere in this issue of the Texas Register, the Texas State
Board of Medical Examiners is withdrawing the amendment of
§163.6, which was previously published in the July 2, 1999,
issue of the Texas Register (24 TexReg 4955).
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Elsewhere in this issue of the Texas Register, the Texas State
Board of Medical Examiners contemporaneously proposes the
review of Chapter 163. The review is in accordance with the
Appropriations Act of 1997, HB 1, Article IX, Section 167.

John S. Teer, General Counsel, Texas State Board of Medical
Examiners, has determined that for the first five-year period
the repeal and new sections are in effect there will be no fiscal
implications to state or local government as a result of enforcing
or administering the sections as proposed.

Mr. Teer also has determined that for each year of the first
five years the sections as proposed are in effect the public
benefit anticipated as a result of enforcing the sections will be
compliance with Senate Bill 1207. There will be no effect on
small businesses. There are no anticipated economic costs to
persons who are required to comply with the rules as proposed.

Comments on the proposal may be submitted to Pat Wood, P.O.
Box 2018, MC-901, Austin, Texas 78768-2018. A public hearing
will be held at a later date.
22 TAC §§163.1-163.17

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas State Board of Medical Examiners or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The repeal is proposed under the Medical Practice Act, Texas
Civil Statutes, Article 4495b, §2.09(a), which provides the Texas
State Board of Medical Examiners with the authority to make
rules, regulations and bylaws not inconsistent with this Act as
may be necessary for the governing of its own proceedings,
the performance of its duties, the regulation of the practice of
medicine in this state, and the enforcement of this Act.

The Medical Practice Act, Texas Civil Statutes, Article 4495b,
§§3.03, 3.04 and 3.05 are affected by the proposed repeals.

§163.1. Definitions.

§163.2. Licensure by Examination for United States/Canadian Med-
ical School Graduates.

§163.3. Licensure by Examination for Graduates of Unapproved
Medical Schools.

§163.4. Licensure by Endorsement for United States/Canadian Med-
ical School Graduates.

§163.5. Licensure by Endorsement for Graduates of Unapproved
Medical Schools.

§163.6. Procedural Rules for Licensure Applicants.

§163.7. Licensure Documentation.

§163.8. Administration of Examinations.

§163.9. Temporary Licensure–Regular.

§163.10. Distinguished Professors Temporary License.

§163.11. State Health Agency Temporary License.

§163.12. Relicensure.

§163.13. Medical Practice Act, §3.0305, Temporary License for Out-
of-State Practitioners.

§163.14. Temporary Licensure of Primary Care Physicians for Prac-
tice in Rural Counties or Medically Underserved Areas in Texas.

§163.15. Active Practice of Medicine.

§163.16. Licensure by Endorsement for the Fifth Pathway.
§163.17. Licensure by Examination for the Fifth Pathway.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905669
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 305-7016

♦ ♦ ♦
22 TAC §§163.1-163.12

The new sections are proposed under the Medical Practice Act,
Texas Civil Statutes, Article 4495b, §2.09(a), which provides the
Texas State Board of Medical Examiners with the authority to
make rules, regulations and bylaws not inconsistent with this Act
as may be necessary for the governing of its own proceedings,
the performance of its duties, the regulation of the practice of
medicine in this state, and the enforcement of this Act.

The Medical Practice Act, Texas Civil Statutes, Article 4495b,
§§3.03, 3.04 and 3.05 are affected by the proposed new
sections.

§163.1. Definitions.
The following words and terms, when used in this chapter, shall
have the following meanings, unless the contents clearly indicate
otherwise.

(1) Acceptable approved medical school - A medical
school or college located in the United States or Canada that was
approved by the Board at the time the degree was conferred.

(2) Acceptable Unapproved medical school - A school or
college located outside the United States or Canada that was not
approved by the board at the time the degree was conferred but whose
curriculum meets the requirements for an Unapproved medical school
as determined by a committee of experts selected by the Texas Higher
Education Coordinating Board.

(3) Affiliated Hospital - Affiliation status of a hospital
with a medical school as defined by the Liaison Committee on
Medical Education and documented by the medical school in its
application for accreditation.

(4) Applicant - One who files an application as defined in
this section.

(5) Application - An application is all documents and
information necessary to complete an applicant’s request for licensure
including the following:

(A) forms furnished by the board, completed by the
applicant:

(i) all forms and addenda requiring a written re-
sponse must be printed in ink;

(ii) photographs must meet United States Govern-
ment passport standards;

(B) a fingerprint card, furnished by the board, com-
pleted by the applicant, that must be readable by the Texas Depart-
ment of Public Safety;
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(C) all documents required under section 163.5 of this
title (relating to Licensure Documentation); and

(D) the required fee, payable by check through a
United States bank.

(6) Eligible for licensure in country of graduation - An
applicant must be eligible for licensure in the country in which the
medical school is located except for any citizenship requirements.

(7) Examinations accepted by the board for licensure.

(A) United States Medical Licensing Examination
(USMLE), with a score of 75 or better on each step, all steps must
be passed within seven years;

(B) Federation Licensing Examination (FLEX), after
July 1985, passage of both components within seven years with a
score of 75 or better on each component;

(C) Federation Licensing Examination (FLEX), prior
to June 1985, with a FLEX weighted average of 75 or better in one
sitting;

(D) National Board of Medical Examiners Examina-
tion (NBME) or its successor all steps must be passed within seven
years;

(E) National Board of Osteopathic Medical Examiners
Examination (NBOME) or its successor all steps must be passed
within seven years;

(F) Medical Council of Canada Examination (LMCC)
or its successor, all steps must be passed within seven years;

(G) State board examination, (with the exception of
Florida, Virgin Islands, Guam, Tennessee Osteopathic Board or Puerto
Rico after June 30, 1963); or

(H) One of the following examination combinations
with a score of 75 or better on each part, level, component, or step,
all parts, levels, components, or steps must be passed within seven
years:

(i) FLEX I plus USMLE 3;

(ii) USMLE 1 and USMLE 2, plus FLEX II;

(iii) NBME I or USMLE 1, plus NBME II or
USMLE 2, plus NBME III or USMLE 3;

(iv) NBME I or USMLE 1, plus NBME II or
USMLE 2, plus FLEX II;

(v) NBOME I, plus NBOME II, plus FLEX II;

(vi) the NBOME Part I or COMLEX Level I and
NBOME Part II or COMLEX Level II and NBOME Part III or
COMLEX Level III.

(I) An applicant must pass each part of an examination
within three attempts, except that an applicant who has passed all
but one part of an examination within three attempts may take the
remaining part of the examination one additional time.

(J) Notwithstanding subparagraph (I) of this para-
graph, an applicant is considered to have satisfied the requirements
of this section if the applicant:

(i) passed all but one part of an examination ap-
proved by the board within three attempts and passed the remaining
part of the examination within five attempts;

(ii) is specialty board certified by a specialty board
that:

(I) is a member of the American Board of
Medical Specialties; or

(II) is approved by the American Osteopathic
Association; and

(iii) completed in this state an additional two years
of postgraduate medical training approved by the board.

(8) Examinations administered by the board for licensure
- To be eligible for licensure an Applicant must sit for the Texas
medical jurisprudence examination administered by the board and
pass. A passing score is 75 or better on the Texas medical
jurisprudence examinations. The board shall administer the Texas
medical jurisprudence examination in writing at times and places as
designated by the board.

(9) Full force - Applicants for licensure who possess a
license in another jurisdiction must have it in full force and not
restricted for cause, canceled for cause, suspended for cause or
revoked. A physician with a license in full force may include a
physician who does not have a current, active, valid annual permit in
another jurisdiction because:

(A) that jurisdiction requires the physician to practice
in the jurisdiction before the annual permit is current; or

(B) that jurisdiction requires the physician, prior to
practicing in that jurisdiction, to hold a current professional liability
insurance policy before the annual permit is current.

(10) Good professional character - An Applicant for
licensure must not be in violation of or committed any act described
in the Medical Practice Act, §3.08.

(11) One-year training program - Applicants who are
graduates of acceptable approved medical schools must successfully
complete one year of postgraduate training approved by the board
that is:

(A) accepted for certification by an American Spe-
cialty board that is a member of the American Board of Medical
Specialties or the Bureau of Osteopathic Specialists; or

(B) accredited by one of the following:

(i) the Accreditation Council for Graduate Medical
Education, or its predecessor;

(ii) the American Osteopathic Association;

(iii) the Committee on Accreditation of Preregistra-
tion Physician Training Programs, Federation of Provincial Medical
Licensing Authorities of Canada;

(iv) the Royal College of Physicians and Surgeons
of Canada; or

(v) the College of Family Physicians of Canada; or

(C) a postresidency program, usually called fellow-
ship, for additional training in a medical specialty or subspecialty
in a program approved by the Texas State Board of Medical Exam-
iners.

(12) Requisite qualifications - An Applicant who is a
graduate of an unapproved acceptable medical school who:

(A) has for the preceding five years been a licensee of
another state or a Canadian province;
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(B) is not the subject of a sanction imposed by or
disciplinary matter pending in any state or Canadian province in
which the Applicant is licensed to practice medicine; and

(C) is either specialty board certified by a board that
is a member of the American Board of Medical Specialties or the
Bureau of Osteopathic Specialists or successfully passes the Special
Purpose Examination (SPEX).

(13) Substantially equivalent to a Texas medical school
- A medical school or college located outside the United States or
Canada must be an institution of higher learning designed to select
and educate medical students; provide students with the opportunity
to acquire a sound basic medical education through training in basic
sciences and clinical sciences; to provide advancement of knowledge
through research; to develop programs of graduate medical educa-
tion to produce practitioners, teachers, and researchers; and to afford
opportunity for postgraduate and continuing medical education. The
school must provide resources, including faculty and facilities, suffi-
cient to support a curriculum offered in an intellectual environment
that enables the program to meet these standards. The faculty of
the school shall actively contribute to the development and transmis-
sion of new knowledge. The medical school shall contribute to the
advancement of knowledge and to the intellectual growth of its stu-
dents and faculty through scholarly activity, including research. The
medical school shall include, but not be limited to, the following
characteristics:

(A) The facilities for basic sciences and clinical train-
ing (i.e., laboratories, hospitals, library, etc.) shall be adequate to
ensure opportunity for proper education.

(B) The admissions standards shall be substantially
equivalent to a Texas medical school.

(C) The basic sciences curriculum shall include the
contemporary content of those expanded disciplines that have been
traditionally titled anatomy, biochemistry, physiology, microbiology
and immunology, pathology, pharmacology and therapeutics, and
preventive medicine, as defined by the Texas Higher Education
Coordinating Board.

(D) The fundamental clinical subjects, which shall be
offered in the form of required patient-related clerkships, are in-
ternal medicine, obstetrics and gynecology, pediatrics, psychiatry,
and surgery, as defined by the Texas Higher Education Coordinat-
ing Board.

(E) The curriculum shall be of at least 130 weeks in
duration.

(F) All medical or osteopathic medical education re-
ceived by the Applicant in the United States must be accredited by
an accrediting body officially recognized by the United States De-
partment of Education as the accrediting body for medical education
leading to the doctor of medicine degree or the doctor of osteopathy
degree in the United States. This subsection does not apply to post-
graduate medical education or training.

(G) An applicant who is unable to comply with the
requirements of subparagraph (F) of this paragraph is eligible for an
unrestricted license if the Applicant:

(i) received such medical education in a hospital
or teaching institution Sponsoring or participating in a program of
graduate medical education accredited by the Accrediting Council for
Graduate Medical Education, the American Osteopathic Association,
or the Texas State Board of Medical Examiners in the same subject

as the medical or osteopathic medical education if the hospital or
teaching institution has an agreement with the applicant’s school; or

(ii) is specialty board certified by a board approved
by the Bureau of Osteopathic Specialists or the American Board of
Medical Specialties.

(14) Three-year training program - Applicants who are
graduates of unapproved medical schools must successfully complete
three years of postgraduate training in the United States or Canada:

(A) accredited by one of the following:

(i) the Accreditation Council for Graduate Medical
Education;

(ii) the American Osteopathic Association;

(iii) the Committee on Accreditation of Preregistra-
tion Physician Training Programs, Federation of Provincial Medical
Licensing Authorities of Canada;

(iv) the Royal College of Physicians and Surgeons
of Canada;

(v) theCollegeof Family Physiciansof Canada; and

(vi) all programs approved by the board after Au-
gust 25, 1984; or

(B) a board-approved program for which a Faculty
Temporary Permit was issued; or

(C) a postresidency program, usually called fellow-
ship, for additional training in a medical specialty or subspecialty
in a program approved by the Texas State Board of Medical Exam-
iners.

(15) Unapproved medical school - A school or college
located outside the United States or Canada that was not approved
by the board at the time the degree was conferred.

§163.2. Licensurefor United States/Canadian Medical School Grad-
uates.
An applicant, to be eligible for licensure must:

(1) be 21 years of age;

(2) be of good professional character;

(3) have completed 60 semester hours of college courses
other than in medical school, which courses would be acceptable,
at the time of completion, to The University of Texas at Austin for
credit on a bachelor of arts degree or a bachelor of science degree;

(4) be a graduate of an acceptable approved medical
school;

(5) have successfully completed a one-year training pro-
gram of graduate medical training approved by the board;

(6) submit evidence of passing, an examination, accept-
able by the board for licensure; and,

(7) pass the Texas Medical Jurisprudence Examination
with a score of 75 or better.

§163.3. Licensure for Graduates of Unapproved Medical Schools.
An applicant, to be eligible for licensure must:

(1) be 21 years of age;

(2) be of good professional character;

(3) have completed 60 semester hours of college courses
other than in medical school, which courses would be acceptable,
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at the time of completion, to The University of Texas at Austin for
credit on a bachelor of arts degree or a bachelor of science degree;

(4) be a graduate of a school whose curriculum meets
the requirements for an Acceptable Unapproved medical school as
determined by a committee of experts selected by the Texas Higher
Education Coordinating Board;

(5) be a graduate of an acceptable unapproved medical
school that is substantially equivalent to a Texas medical school;

(6) have successfully completed a three-year training
program of graduate medical training in the United States or Canada
that was approved by the board on the date the training was
completed;

(7) submit evidence of passing, an examination, accept-
able by the board for licensure;

(8) pass the Texas Medical Jurisprudence Examination
with a score of 75 or better;

(9) be eligible for licensure in country of graduation;

(10) possess a valid certificate issued by the Educational
Commission for Foreign Medical Graduates (ECFMG);

(11) have the ability to communicate in the English
language; and

(12) have supplied all additional information that the
board may require concerning the Applicant’ s medical school.

§163.4. Procedural Rules for Licensure Applicants.

(a) Applicants for licensure:

(1) whose documentation indicates any name other than
the name under which the Applicant has applied must furnish proof
of the name change;

(2) whose application for licensure which has been filed
with the board office and which is in excess of one years old
from the date of receipt, shall be considered inactive. Any fee
previously submitted with that application shall be forfeited. Any
further application procedure for licensure will require submission of
a new application and inclusion of the current licensure fee.;

(3) will be allowed to sit for the Texas medical jurispru-
dence examination only three times. After the third failure of the
Texas medical jurisprudence examination, and after each subsequent
failure, an applicant for licensure shall be required to appear before
a committee of the board to address the applicant’ s inability to pass
the Texas medical jurisprudence examination and to re-evaluate the
applicant’s eligibility for licensure;

(4) who in any way falsify theapplication may be required
to appear before the board. It will be at the discretion of the board
whether or not the applicant will be issued a Texas license;

(5) on whom adverse information is received by the board
may be required to appear before theboard. It will beat the discretion
of the board whether or not the applicant will be issued a Texas
license;

(6) shall be required to comply with the board’ s rules and
regulations which are in effect at the time the completed application
form and fee are filed with the board;

(7) may be required to sit for additional oral or written
examinations that, in the opinion of the board, are necessary to
determine competency of the applicant;

(8) must have the application for licensure complete in
every detail 20 days prior to the board meeting in which they are
considered for licensure. Applicants may qualify for a Temporary
License prior to being considered by the board for licensure, as
required by §163.7 of this title (relating to Temporary Licensure -
Regular);

(9) must pass, within seven years all parts of all exami-
nations required for licensure. The board may consider for licensure
graduates of simultaneous MD-PhD or DO-PhD programs who have
passed all parts of their required examinations no later than two years
after their MD or DO degree was awarded.

(b) Applicants for licensure who wish to request reasonable
accommodations for the Texas jurisprudence examination, due to a
disability, must submit the request upon filing the Application.

(c) Applicants for licensure:

(1) are required to complete an oath swearing that:

(A) the license certificate under which the applicant
has most recently practiced medicine in thestateor Canadian province
from which the applicant is transferring to this state or in the
uniformed service in which the applicant served is in full force and
not restricted, canceled, suspended or revoked;

(B) the applicant is the identical person to whom the
certificate or diploma was issued;

(C) no proceedings have been instituted against the
applicant for the restriction, cancellation, suspension, or revocation
of the certificate, license, or authority to practice medicine in the
state, Canadian province, or uniformed service of the United States
in which it was issued; and

(D) no prosecution is pending against the applicant in
any state, federal, or Canadian court for any offense that under the
laws of this state is a felony.

(2) who have not been examined for licensure in a ten-
year period prior to the filing date of the application must pass Day
III or Component II of the FLEX prior to June 1988, or SPEX, with
a grade of 75 or higher, unless the applicant has:

(A) passed a specialty certification examination or
formal evaluation, recertification examination or formal evaluation,
or an examination of continued demonstration of qualifications by a
board that is a member of the American Board of Medical Specialties
or the Bureau of Osteopathic Specialists within the preceding ten
years; or

(B) obtained through extraordinary circumstances,
unique training equal to the training required for specialty certifica-
tion as determined by a committee of the board and approved by the
board.

§163.5. Licensure Documentation.

(a) An applicant must appear for a personal interview at the
board offices and present original documents to a representative of
the board for inspection. Original documents may include, but are
not limited to, those listed in subsections (b)-(e) of this section.

(b) Documentation required of all applicants for licensure.

(1) Birth Certificate/Proof of Age. Each applicant for
licensure must provide a copy of either a birth certificate and
translation if necessary to prove that the applicant is a least 21 years
of age. In instances where a birth certificate is not available the
applicant must provide copies of a passport or other suitable alternate
documentation.
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(2) Name Change. Any applicant who submits documen-
tation showing a name other than the name under which the applicant
has applied must present copies of marriage licenses, divorce decrees,
or court orders stating the name change. In cases where the appli-
cant’ s name has been changed by naturalization the applicant should
send the original naturalization certificate by certified mail to the
board office for inspection.

(3) Examination Scores. Each applicant for licensure
must have a certified transcript of grades submitted directly from
the appropriate testing service to this board for all examinations used
in Texas or another state for licensure.

(4) Dean’s Certification. Each applicant for licensure
must have a certificate of graduation submitted directly from the
medical school on a form provided by the board. The applicant
shall attach a recent photograph, meeting United States Government
passport standards, to the form before submitting to the medical
school. The school shall have the Dean of the medical school or
designated appointee sign the form attesting to the information on
the form and placing the school seal over the photograph.

(5) Medical Diploma. All applicants for licensure must
submit a copy of their medical diploma.

(6) Evaluations. All applicants must provide evaluations,
on a form provided by the board, of their professional affiliations for
the past ten years or since graduation from medical school, whichever
is the shorter period.

(7) Premedical School Transcript. Each applicant must
submit a copy of the record of their undergraduate education.
Transcripts must show courses taken and grades obtained. If
determined that the documentation submitted by the applicant is not
sufficient to show proof of the completion of 60 semester hours of
college courses other than in medical school, which courses would
be acceptable, at the time of completion, to The University of Texas
at Austin for credit on a bachelor of arts degree or a bachelor of
science degree, the applicant may be requested to contact the Office
of Admissions at The University of Texas at Austin for course work
verification.

(8) Medical School Transcript. Each applicant must have
his or her medical school submit a transcript of courses taken and
grades obtained.

(9) National Practitioner Data Bank (NPDB). Each appli-
cant must contact the NPDB and have a report of action submitted
directly to the board on the applicant’s behalf.

(10) Federation of State Medical Boards History Report.
Each applicant must contact the Federation of State Medical Boards
and have a history report submitted directly to the board on the
applicant’s behalf.

(11) Physician’s Profile. Each applicant must have a
"Physician’ s Profile" report submitted directly to the board on the
applicant’s behalf from:

(A) American Medical Association; or

(B) American Osteopathic Association.

(12) Fingerprint Card. Each applicant must complete a
fingerprint card and return to the board as part of the application.

(13) Graduate Training Verification. Each applicant must
submit a certificate showing successful completion of required
training. The certificate must show the beginning and ending dates of
the program and state that the program was successfully completed.

An applicant may have the Program Director of the program in which
the applicant trained submit a letter, addressed to thisboard, submitted
directly to this board stating the beginning and ending dates of the
program and attesting to successful completion.

(14) Temporary License Affidavit. Each applicant must
submit a completed form, furnished by the board, titled "Temporary
License Affidavit" prior to the issuance of a temporary license.

(15) Additional Photograph. Applicants required to sit
for the USMLE examination must submit two recent photographs
that meet United States Government passport standards.

(16) Specialty Board Certification. Each applicant that
has obtained certification by a board that isa member of the American
Board of Medical Specialties or the Bureau of Osteopathic Specialists
must submit a copy of the certificate issued by the member showing
board certification.

(17) Continuing Medical Education (CME). Each appli-
cant must provide copies of certificates showing completion of at
least equal to the number of CME hours required by the endorsing
state.

(18) Medical License Verifications. Each applicant will
have every state, in which he or she has ever been licensed, regardless
of the current status of the license, submit on his or her behalf,
directly to this board a letter verifying the status of the license and a
description of any sanctions or pending disciplinary matters.

(c) Applicants for licensure who are graduates of unapproved
foreign medical schools must furnish all appropriate documentation
listed in this subsection, as well as that listed in subsections (a) and
(b) of this section.

(1) Educational Commission for Foreign Medical Gradu-
ates (ECFMG) certificate. Applicants must submit a copy of a valid
ECFMG certificate unless they have completed a Fifth Pathway pro-
gram. All Fifth Pathway applicants must submit a copy of their
ECFMG interim certificate.

(2) Unique Documentation. The board may request
documentation unique to an individual unapproved medical school
and additional documentation as needed to verify completion of
medical education.

(3) Certificate of Registration. Each applicant must
provide a copy of his or her certificate to practice in the country
in which his or her medical school is located. If a certificate is
unavailable, a letter, submitted directly to this board, from the body
governing licensure of physicians in the country in which the school
is located, will be accepted. The letter must state that the applicant
has met all the requirements for licensure in the country in which the
school is located. If an applicant is not licensed in the country of
graduation due to a citizenship requirement, a letter attesting to this,
submitted directly to this board, will be required.

(4) Clinical Clerkship Affidavit. A form, supplied by the
board, to be completed by the applicant, is required listing each
clinical clerkship that was completed as part of an applicant’ s medical
education. The form will require the name of the clerkship, where
the clerkship was located (name of hospital and location of hospital)
and dates of the clerkship.

(d) Applicants may be required to submit other documenta-
tion, which may include the following.

(1) Translations. Any document that is in a language other
than the English language will need to have a certified translation
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prepared and a copy of the translation will have to be submitted
along with the translated document.

(2) Arrest Records. If an Applicant has ever been arrested
a copy of the arrest and arrest disposition need to be requested from
the arresting authority and said authority must submit copies directly
to this board.

(3) Malpractice. If an applicant has ever been named in
a malpractice claim filed with any medical liability carrier or if an
applicant has ever been named in a malpractice suit, the applicant
must have the following submitted:

(A) have each medical liability carrier complete a
form furnished by this board regarding each claim filed against the
applicant’s insurance;

(B) for each claim that becomes a malpractice suit
have the attorney representing theapplicant in each suit submit a letter
directly to this board explaining the allegation, dates of the allegation,
and current status of the suit. If the suit has been closed, the attorney
must state the disposition of the suit, and if any money was paid, the
amount of the settlement. If such letter is not available, the Applicant
will be required to furnish a notarized affidavit explaining why this
letter cannot be provided;

(C) a statement, composed by the applicant, explaining
the circumstances pertaining to patient care in defense of the
allegations.

(4) Inpatient Treatment for Alcohol/Substance Abuse or
Mental Illness. Each applicant that has been admitted to an inpatient
facility within the last ten years for the treatment of alcohol/substance
abuse or mental illness must submit the following:

(A) an applicant’s statement explaining the circum-
stances of the hospitalization;

(B) an admitting summary and discharge summary,
submitted directly from the inpatient facility;

(C) a statement from the applicant’ s treating physician/
psychotherapist as to diagnosis, prognosis, medications prescribed,
and follow-up treatment recommended;

(D) a copy of any contracts signed with any licensing
authority or medical society or impaired physician’s committee.

(5) Outpatient Treatment for Alcohol/Substance Abuse or
Mental Illness. Each applicant that has been treated on an outpatient
basis within the last ten years for alcohol/substance abuse or mental
il lness must submit the following:

(A) an applicant’s statement explaining the circum-
stances of the outpatient treatment;

(B) a statement from the applicant’ s treating physician/
psychotherapist as to diagnosis, prognosis, medications prescribed,
and follow-up treatment recommended; and

(C) a copy of any contracts signed with any licensing
authority or medical society or impaired physician’s committee.

(6) Additional Documentation. Additional documentation
as isdeemed necessary to facilitate the investigation of any application
for medical licensure.

(7) DD214. A copy of the DD214 indicating separation
from any branch of the United States military.

(e) Theboard may, in unusual circumstances, allow substitute
documents where proof of exhaustive efforts on the applicant’ s part

to secure the required documents is presented. These exceptions are
reviewed by the board’ s executive director on a case-by-case basis.

§163.6. Administration of Examinations.
(a) The board shall administer the Texas medical jurispru-

dence examination in writing, at times and places as designated by
the board.

(b) An examinee shall not be permitted to bring medical
books, compends, notes, medical journals, calculators or other help
into the examination room, nor be allowed to communicate by word
or sign with another examinee while the examination is in progress
without permission of the presiding examiner, nor be allowed to leave
the examination room except when so permitted by the presiding
examiner.

(c) Irregularities during an examination such as giving or ob-
taining unauthorized information or aid as evidenced by observation
or subsequent statistical analysis of answer sheets, shall be sufficient
cause to terminate an applicant’ s participation in an examination or
to invalidate the applicant’ s examination results or to take other ap-
propriate action.

(d) An applicant shall not be eligible to sit for the Texas
medical jurisprudence examination until the application is complete
and until the applicant has made a personal appearance to have his
or her required original documents inspected by a representative of
the board.

§163.7. Temporary Licensure - Regular.
(a) The executive director of the board may issue a temporary

license to an applicant:

(1) who has passed the Texas medical jurisprudence
examination;

(2) whose completed application has been filed, pro-
cessed, and found to be in order; and

(3) who has met all other requirements for licensure.

(b) Each applicant shall receive only one temporary license
prior to the issuance of a permanent license. The Board, in unusual
circumstances, may allow the issuance of one additional temporary
license if it finds it is in the best interest of the public and that the
health and welfare of the public would not be endangered, but would
be served. These exceptions are reviewed by the executive director
on a case-by-case basis.

§163.8. Distinguished Professors Temporary License.
(a) The executive director of the board may issue a distin-

guished professors temporary license to an applicant:

(1) who has passed the Texas medical jurisprudence
examination;

(2) whose application has been filed, processed, and found
to be in order. The application shall becomplete in every detail except
that the applicant will not be required to have taken and passed the
SPEX examination as set forth in §163.4 of this title (relating to
Procedural Rules for Licensure Applicants);

(3) who holds an appointment as a salaried full professor
on the faculty working full-time in one of the following institutions:

(A) University of Texas Medical Branch at Galveston;

(B) University of Texas Southwestern Medical Center
at Dallas;

(C) University of Texas Health Science Center at
Houston;
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(D) University of Texas Health Science Center at San
Antonio;

(E) University of Texas Health Center at Tyler;

(F) University of Texas M.D. Anderson Cancer Center;

(G) Texas A&M University College of Medicine;

(H) Texas Tech University School of Medicine;

(I) Baylor College of Medicine; or

(J) University of North Texas Health Science Center
at Fort Worth.

(b) The distinguished professors temporary license shall be
requested by the president, dean or chief academic officer of the
institution as defined in subsection (a)(3) of this section and shall be
valid only in the institution or its affiliated hospitals.

(c) The distinguished professors temporary license shall be
valid for a continuous one-year period; however, the permit is
revocable at any time the board deems necessary. The distinguished
professors temporary license shall automatically expire one year after
the date of issuance. The distinguished professors temporary license
is renewable one time, at the discretion of the executive director.

(d) At the conclusion of this one-year period, the distin-
guished professor shall present recommendations from the president,
dean or chief academic officer of the institution, and shall petition
the board for a permanent, unrestricted license to practice medicine
in Texas. If this petition is denied, the institution may request a one-
year extension of the distinguished professors temporary license. If
an extension is granted, and following termination of such extension,
the distinguished professor shall again present recommendations from
the president, dean or chief academic officer of the institution and re-
petition the board for a permanent, unrestricted license to practice
medicine in Texas. If the petition is again denied, no further distin-
guished professors temporary license shall be issued.

(e) If the board grants the petition for licensure, the distin-
guished professor may be issued a permanent, unrestricted license.

§163.9. State Health Agency Temporary License.

An applicant may elect to apply for a state health agency temporary
license in lieu of licensure.

(1) The executive director of the board may issue such a
temporary license to an applicant:

(A) who holds a valid license in another state or
Canadian province on the basis of an examination, that is accepted
by the board for licensure;

(B) who has passed the Texas medical jurisprudence
examination;

(C) whose application has been filed, processed, and
found to be in order. The application shall be complete in every
detail with the exception of compliance with §163.4(c)(2) of this title
(relating to Procedural Rules for all Licensure Applicants); and

(D) who holds a salaried, administrative, or clinical
position with an agency of the State of Texas.

(2) The state health agency temporary license shall be
requested by the chief administrative officer of the employing state
agency and shall be issued exclusively to that agency. The chief
administrative officer shall state whether the temporary license is for
a:

(A) clinical position. This temporary license will be
valid for a one-year period from the date of issuance and will not be
renewable. The temporary license is revocable at any time the board
deems necessary. To practice beyond one year, the holder of the
temporary license must fully comply with §163.4(c)(2) of this title
(relating to Procedural Rules for all Licensure Applicants). During
the period that the state health agency clinical temporary license is in
effect, the physician will be supervised by a licensed staff physician
who will regularly review the temporary license holder’ s skill and
performance. This temporary license will be marked "clinical"; or

(B) administrative non-clinical position. This tempo-
rary license will be valid for a one-year period from the date of
issuance; however, it is revocable at any time the board deems neces-
sary. The temporary license shall automatically expire one year after
the date of issuance but may be re-issued annually at the request of
the chief administrative officer of the employing state agency and at
the discretion of the Texas State Board of Medical Examiners. The
holder of a state health agency temporary license, not designated as
clinical, shall not practice medicine as that term is defined in Texas
Civil Statutes, Article 4495b, section 1.03(12)(A) and (B). This tem-
porary license will be marked "administrative."

§163.10. Relicensure.

(a) If a physician’s license has been expired for one year, it
is considered to have been canceled, and the physician may not renew
the license. The physician may obtain a new license by submitting to
reexamination and complying with the requirements and procedures
for obtaining an original license.

(1) The examinations required by this section are:

(A) the Texas jurisprudence examination; and

(B) SPEX, unless the Applicant:

(i) has passed a licensure examination or has ob-
tained specialty certification, recertification, or passed an examina-
tion of continued demonstration of qualifications by a board that is a
member of the American Board of Medical Specialties or the Bureau
of Osteopathic Specialists within the preceding ten years; or

(ii) has been in a training program approved by the
board within six months prior to application for relicensure.

(2) The additional requirements for this new license shall
be as required within the following sections:

(A) Section 163.2 of this title (relating to Licensure
for United States and Canadian Medical School Graduates);

(B) Section 163.3 of this title (relating to Licensure
for Graduates of Unapproved Medical Schools);

(C) Section 163.4 of this title (relating to Procedural
Rules for all Licensure Applicants); and

(D) Section 163.5 of this title (relating to Licensure
Documentation).

(b) A person may qualify for renewal of his or her original
license without reexamination if that person:

(1) held a license previously in this state;

(2) moved to another state

(3) practiced in that other state for not more than two
years since the expiration of his or her Texas license; and

(4) files an application for relicensure under subsection
(a)(2) of this section.
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§163.11. Active Practice of Medicine.

(a) All applicants for licensure shall provide sufficient doc-
umentation to the board that the applicant has, on a full-time basis,
actively diagnosed or treated persons or has been on the active teach-
ing faculty of an acceptable approved medical school, within each of
the last two years preceding receipt of an Application for licensure.

(b) The term "full-time basis," for purposes of this section,
shall mean at least 20 hours per week for 40 weeks duration during
a given year.

(c) Applicants who do not meet the requirements of subsec-
tions (a) and (b) of this section may, in the discretion of the executive
director or board, be eligible for an unrestricted license or a restricted
license subject to one or more of the following conditions or restric-
tions:

(1) current certification or recertification by the American
Board of Medical Specialties or Bureau of Osteopathic Specialists;

(2) passage of the SPEX examination;

(3) completion of specified continuing medical education
hours approved for Category I credits by the American Medical
Association or the American Osteopathic Association;

(4) limitation of the practice of the applicant to specified
activities of medicine and/or exclusion of specified activities of
medicine;

(5) remedial education, including but not limited to a
mini-residency, fellowship or other structured program;

(6) such other remedial or restrictive conditions or re-
quirements which, in the discretion of the board are necessary to
ensure protection of the public and minimal competency of the ap-
plicant to safely practice medicine.

§163.12. Licensure for the Fifth Pathway.

An applicant who has completed a Fifth Pathway Program to be
eligible for licensure must:

(1) be at least 21 years of age;

(2) be of good professional character;

(3) have completed 60 semester hours of college courses
other than in medical school, which courses would be acceptable,
at the time of completion, to The University of Texas at Austin for
credit on a bachelor of arts or a bachelor of science degree;

(4) have completed all of the didactic work of the foreign
medical school, whose curriculum meets the requirements for an
acceptable unapproved medical school as determined by a committee
of experts selected by the Texas Higher Education Coordinating
Board, but has not graduated from an unapproved acceptable medical
school;

(5) have completed all of the didactic work of the foreign
medical school, that is substantially equivalent to a Texas medical
school, but has not graduated from an acceptable unapproved medical
school;

(6) have successfully completed a three-year training
program of graduate medical education in the United States or
Canada that was approved by the board on the date the training was
completed;

(7) submit evidence of passing an examination, , that is
acceptable to the board of licensure;

(8) pass the Texas Medical Jurisprudence Examination
with a score of 75 or better;

(9) submit a sworn affidavit that no proceedings, past or
current, have been instituted against the applicant before any state
medical board, provincial medical board, in any military jurisdiction
or federal facility;

(10) have attained a passing score on the ECFMG exam-
ination;

(11) have the ability to communicate in the English
language;

(12) have attained a satisfactory score on a qualifying
examination and have completed one academic year of supervised
clinical training for foreign medical students as defined by the
American Medical Association Council on Medical Education (Fifth
Pathway Program) in a United States medical school; and

(13) have supplied all additional information, that the
board may require, concerning the applicant’ s medical school, before
approving the applicant.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905670
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 305-7016

♦ ♦ ♦
Chapter 173. APPLICATIONS
22 TAC §173.1

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas State Board of Medical Examiners or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas State Board of Medical Examiners proposes the re-
peal of §173.1, concerning Applications. The repeal is nec-
essary because chapters 173 and 175 are being combined to
reorganize and update applications and fees. The Texas State
Board of Medical Examiners is contemporaneously adopting an
amendment to §175.1 on an emergency basis in the emergency
section of this issue of the Texas Register. New Chapter 175 is
proposed simultaneously in this issue of the Texas Register.

Elsewhere in this issue of the Texas Register, the Texas State
Board of Medical Examiners is withdrawing the previously
published repeal of §173.1.

The proposed review of Chapters 173 and 175 (concerning Ap-
plications and Schedule of Fees and Penalties) was previously
published in the September 18, 1998, issue of the issue of the
Texas Register (23 TexReg 9583). The review of these Chap-
ters was reproposed in the March 5, 1999, issue of the Texas
Register (24 TexReg 1643). Elsewhere in this issue of the Texas
Register, the Texas State Board of Medical Examiners contem-
poraneously reproposes the review of Chapters 173 and 175.
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The review is in accordance with the Appropriations Act of 1997,
HB 1, Article IX, Section 167.

John S. Teer, General Counsel, Texas State Board of Medical
Examiners, has determined that for the first five-year period the
repeal is in effect there will be no fiscal implications to state or
local government as a result of enforcing or administering the
section as proposed.

Mr. Teer also has determined that for each year of the first
five years the section as proposed is in effect the public benefit
anticipated as a result of enforcing the section will be updated
rules. There will be no effect on small businesses. There is
no anticipated economic cost to persons who are required to
comply with the section as proposed.

Comments on the proposal may be submitted to Pat Wood, P.O.
Box 2018, MC-901, Austin, Texas 78768-2018. A public hearing
will be held at a later date.

The repeal is proposed under the Medical Practice Act, Texas
Civil Statutes, Article 4495b, §2.09(a), which provides the Texas
State Board of Medical Examiners with the authority to make
rules, regulations and bylaws not inconsistent with this Act as
may be necessary for the governing of its own proceedings,
the performance of its duties, the regulation of the practice of
medicine in this state, and the enforcement of this Act.

The Medical Practice Act, Texas Civil Statutes, Article 4495b,
§2.09(a) is affected by the proposed repeal .

§173.1. Applications.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905672
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 305-7016

♦ ♦ ♦
Chapter 175. SCHEDULE OF FEES AND
PENALTIES
22 TAC §§175.1-175.4

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas State Board of Medical Examiners or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas State Board of Medical Examiners proposes the
repeal of §175.1-175.4, concerning Schedule of Fees and
Penalties and new §§175.1-175.5, concerning Fees, Penalties,
and Applications. Chapters 173 and 175 are being combined
to reorganize and update applications and fees. The repeal
of Chapter 173 is proposed simultaneously in the issue of the
Texas Register. The Texas State Board of Medical Examiners
is contemporaneously adopting an amendment to §175.1 on
an emergency basis in the emergency section of this issue

of the Texas Register. The repeal of §173.1 is proposed
simultaneously in this issue of the Texas Register.

Elsewhere in this issue of the Texas Register, the Texas State
Board of Medical Examiners is withdrawing the previously
published repeal of §§175.1-175.4 and new §§175.1-175.5.

The proposed review of Chapters 173 and 175 (concerning Ap-
plications and Schedule of Fees and Penalties) was previously
published in the September 18, 1998, issue of the issue of the
Texas Register (23 TexReg 9583). The review of these Chap-
ters was reproposed in the March 5, 1999, issue of the Texas
Register (24 TexReg 1643). Elsewhere in this issue of the Texas
Register, the Texas State Board of Medical Examiners contem-
poraneously reproposes the review of Chapters 173 and 175.
The review is in accordance with the Appropriations Act of 1997,
HB 1, Article IX, Section 167.

John S. Teer, General Counsel, Texas State Board of Medical
Examiners, has determined that for the first five-year period
the repeal and new sections are in effect there will be no fiscal
implications to state or local government as a result of enforcing
or administering the sections as proposed.

Mr. Teer also has determined that for each year of the first
five years the sections as proposed are in effect the public
benefit anticipated as a result of enforcing the sections will be
reorganization of the chapters and updated information. There
wil be an estimated increase to state revenue of $90,920 for the
following: $58,700 for new permits; $24,720 for renewals; and
$7,500 for approval of fellowship programs. In addition, there
will be increased revenue of $2,095,680 for physician annual
renewal fees over the next biennium.

Comments on the proposal may be submitted to Pat Wood, P.O.
Box 2018, MC-901, Austin, Texas 78768-2018. A public hearing
will be held at a later date.

The repeals are proposed under the Medical Practice Act, Texas
Civil Statutes, Article 4495b, §2.09(a), which provides the Texas
State Board of Medical Examiners with the authority to make
rules, regulations and bylaws not inconsistent with this Act as
may be necessary for the governing of its own proceedings,
the performance of its duties, the regulation of the practice of
medicine in this state, and the enforcement of this Act.

The Medical Practice Act, Texas Civil Statutes, Article 4495b,
§2.09(k) is affected by the proposed repeals.

§175.1. Fees.

§175.2. Penalties.

§175.3. Payment of Fees or Penalties.

§175.4. Partial Refund.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 3,
1999.

TRD-9905675
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 305-7016

♦ ♦ ♦
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Chapter 175. FEES, PENALTIES AND APPLI-
CATIONS
22 TAC §§175.1-175.5

The new sections are proposed under the Medical Practice Act,
Texas Civil Statutes, Article 4495b, §2.09(a), which provides the
Texas State Board of Medical Examiners with the authority to
make rules, regulations and bylaws not inconsistent with this Act
as may be necessary for the governing of its own proceedings,
the performance of its duties, the regulation of the practice of
medicine in this state, and the enforcement of this Act.

The Medical Practice Act, Texas Civil Statutes, Article 4495b,
§2.09(k) is affected by the proposed new sections.

§175.1. Fees.

The board shall charge the following fees.

(1) Physicians:

(A) processing an application for complete or partial
licensure examination (includes one USMLE Step 3 or COMLEX
Level 3 and jurisprudence examination fee) -$800;

(B) processing an application for licensure by endorse-
ment (includes one jurisprudence examination fee) - $800;

(C) examination fees (required and payable each time
applicant is scheduled for examination):

(i) USMLE Step 3 - $500;

(ii) COMLEX Level 3 - $500;

(iii) Jurisprudence - $30;

(D) processing an application for a special purpose
license for practice of medicine across state lines (includes one
jurisprudence examination fee) - $800;

(E) temporary license:

(i) regular - $50;

(ii) distinguished professor - $50;

(iii) state health agency - $50;

(iv) section 3.0305 - $50;

(v) rural/underserved areas - $50;

(vi) continuing medical education - $50;

(F) annual renewal - $330.

(2) Physicians in Training:

(A) institutional permit (began training program prior
to 6-1-2000) - $50;

(B) renewal of institutional permit (began training
program prior to 6-1-2000) - $35;

(C) basic postgraduate resident permit - $75;

(D) advanced postgraduate resident permit - $75;

(E) temporary postgraduate resident permit - $50;

(F) renewal of basic postgraduate resident permit -
$50;

(G) renewal of advanced postgraduate resident permit
- $50;

(H) faculty temporary permit - $110;

(I) visiting professor permit - $110;

(J) evaluation or re-evaluation of postgraduate training
program -$150.

(3) Physician Assistants:

(A) processing application for licensure as a physician
assistant - $200;

(B) temporary license - $50;

(C) annual renewal - $150.

(4) Acupuncturists/Acudetox Specialists:

(A) processing an application for license as an
acupuncturist - $300;

(B) temporary license for an acupuncturist - $50;

(C) annual renewal for an acupuncturist - $250;

(D) acupuncturist distinguished professor - $50;

(E) processing an application for acudetox specialist -
$50;

(F) annual renewal for acudetox specialist - $25;

(G) review of continuing acupuncture education
courses - $50;

(H) review of continuing acudetox acupuncture educa-
tion courses - $50.

(5) Non-Certified Radiologic Technicians:

(A) processing an application - $50;

(B) annual renewal - $50.

(6) Certification as a Non-Profit Health Organization:

(A) processing an application for initial certification -
$2,500;

(B) processing an application for biennial recertifica-
tion - $500.

(7) Miscellaneous Fees:

(A) duplicate license - $45.

(B) endorsement - $40.

(C) reinstatement after cancellation for cause - $350.

§175.2. Penalties. The board shall charge the following penalties:

(1) Physicians:

(A) renewal of physician’s license expired for 31-90
days - $50;

(B) renewal of physician’s license expired for longer
than 90 days but less than one year - $100.

(2) Physician Assistants:

(A) renewal of physician assistant’s license expired for
90 days or less - $50;

(B) renewal of physician assistant’s license expired for
longer than 90 days but less than one year - $100.

(3) Acupuncturists/Acudetox Specialists:

(A) renewal of acupuncturist’ s license expired for 90
days or less - $125;

24 TexReg 7368 September 17, 1999 Texas Register



(B) renewal of acupuncturist’s license expired for
longer than 90 days but less than one year - $250;

(C) renewal of acudetox specialist certification expired
for less than one year - $25.

(4) Non-Certified Radiologic Technicians. Renewal of
non-certified radiologic technician’s registration expired for 1-90 days
- $25.

§175.3. Payment of Fees or Penalties.
All licensure fees or penalties must be submitted in the form of a
money order or cashier’ s check payable on or through a United States
bank. Fees and penalties cannot be refunded. If a single payment is
made for more than one individual permit, it must be made for the
same class of permit and a detailed listing, on a form prescribed by
the board, must be included with each payment.

§175.4. Partial Refund.
Fees for processing an application for complete or partial licensure
examination may be subject to a partial refund equal to the cost of
the examination. The applicant must request a refund before April
1, because the applicant has been accepted in an out-of-state training
program starting in June or July as a result of the National Matching
Program and elects to not take the licensure examination in Texas.

§175.5. Applications.
(a) All information required on applications used by this

board will conform to the Medical Practice Act and rules promulgated
by this board. The board hereby adopts by reference the following
forms:

(1) Physicians:

(A) application for licensure by examination;

(B) application for licensure by endorsement;

(C) application for a special purpose license for prac-
tice of medicine across state lines;

(D) application for temporary license;

(E) application for annual renewal of physician’ s per-
mit.

(2) Physicians in Training:

(A) application for institutional permit (physician be-
gan program prior to 5-31-2000);

(B) application for renewal of institutional permit
(physician began program prior to 5-31-2000);

(C) application for basic postgraduate resident permit;

(D) application for advanced postgraduate resident
permit;

(E) application for temporary postgraduate resident
permit;

(F) application for renewal of basic postgraduate resi-
dent permit;

(G) application for renewal of advanced postgraduate
resident permit;

(H) application for faculty temporary permit;

(I) application for visiting professor permit;

(J) application for National Health Service Corps Per-
mit.

(3) Physician Assistants:

(A) licensure application;

(B) application for temporary license;

(C) notice of intent to supervise a physician assistant;

(D) notice of intent to practice as a physician assistant;

(E) application for annual renewal of license.

(4) Acupuncturists/Acudetox Specialists:

(A) licensure application for acupuncturist;

(B) application for acupuncturist temporary license;

(C) application for acupuncture distinguished profes-
sor temporary license;

(D) application for annual renewal of acupuncturist
license;

(E) application for acudetox specialist certification;

(F) application for annual renewal of acudetox special-
ist certification;

(G) application for approval of continuing acupuncture
education courses;

(H) application for approval of continuing acudetox
acupuncture education courses.

(5) Non-Certified Radiologic Technicians:

(A) application for non-certified radiologic technician
permit;

(B) application for annual renewal of non-certified
radiologic technician.

(6) Certification as a Non-Profit Health Organization:

(A) application for initial certification;

(B) application for biennial recertification.

(7) Miscellaneous Applications:

(A) application for a duplicate license;

(B) application for reinstatement of medical license for
cause;

(C) physician designation of prescriptive delegation.

(b) These forms may be examined and copies may be
obtained at the offices of theTexas StateBoard of Medical Examiners,
333 Guadalupe, Tower 3, Suite 610, Austin, Texas.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 3,
1999.

TRD-9905676
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 305-7016

♦ ♦ ♦
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TITLE 28. INSURANCE

Part 2. TEXAS WORKERS’ COMPEN-
SATION COMMISSION

Chapter 124. CARRIERS: REQUIRED NO-
TICES AND MODE OF PAYMENT
The Texas Workers’ Compensation Commission (the Commis-
sion or TWCC) proposes new §124.3 concerning Investigation
of a Claim and Notice of Denial/Dispute, amendments to §124.5
concerning Mode of Payment Made by Carriers, and simultane-
ous repeal of §124.6 concerning Notice of Refused or Disputed
Claim.

The proposed amendments to §124.5 are proposed to address
new legislation enacted by the 76th Texas Legislature, 1999.
Specifically, House Bill (HB) 729 required the Commission to
adopt rules to require carriers to make payments to claimants by
electronic funds transfer if the claimant wants it and is expected
to be entitled to benefits for a sufficient duration. The legislation
also requires the Commission to coordinate development of
these rules with the Texas Department of Information Resources
which was done.

The proposed repeal of §124.6 is proposed because the adop-
tion of §124.2 concerning Carrier Reporting and Notification Re-
quirements has resulted in that rule becoming the primary rule
governing how denials of compensability or liability for a claim
as well as disputes of extent of injury are to be made. The new
§124.3 will govern the timing of such denials and disputes and
will lay out the effects of denials at different points in a claim.
The new §124.3 also provides additional guidance regarding
the requirement to investigate a claim.

At the same time, these actions are also proposed to include in
the rules, some of the Commission’s long standing policies and
to address problems with the rule that were identified by the
Claims Service Task Force (a group of representatives from the
system appointed by the Commission to serve as a sounding
board for ideas regarding rule development), other system
participants, and commission staff. The new rule’s construction
also includes newer formatting designed to simplify and shorten
rule construction. Finally, the proposals were structured to
be more prescriptive and to eliminate or significantly reduce
ambiguity that may be present in the existing rules. The
proposals are designed to more clearly lay out expectations
so that all system participants will understand the requirements
the Act and rules place on them. It is expected that together,
these changes will improve benefit delivery, reduce disputes,
make dispute resolution easier, reduce violations, and make it
easier to hold system participants accountable for their actions
and inactions.

The Texas Register published text shows words proposed to be
added to or deleted from the current text, and should be read
to determine all proposed changes.

Proposed New §124.3 - Investigation of a Claim and Notice of
Denial/Dispute

The proposed new §124.3 clarifies the timing of denials of
compensability or liability for claims as well as disputes of extent
of injury. The new rule will also provide additional specificity
regarding the requirements to investigate claims, especially
claims involving death benefits.

Proposed subsection (a) states the existing requirement that
carriers conduct investigations of claims including investigating
issues such as the compensability of an injury, the accrual of
benefits, and the carrier’s liability of the injury. The subsection
also clarifies that carriers are required to file notices of denial in
accordance with §124.2 if the carrier is denying compensability
or liability for the injury. Liability for the injury is distinguished
from compensability in the sense that an injury can be com-
pensable but the carrier not liable due to coverage issues.

When the Commission adopted §124.2, it replaced most of the
notification requirements that were previously in rule §124.6.
However, even when all the requirements relating to denying
a claim were held solely within §124.6, the affect of filing the
denial at different times in the claim was unclear. Subsection
(a) addresses this by clearly laying out the affect that a dispute
has on a carrier’s duties if filed on or before the seventh day
after receipt of notice of the injury, if filed after the seventh day
but on or before the sixtieth day, and if filed after the sixtieth
day.

Proposed subsections (b) and (c) require the carrier to attempt
to identify potential beneficiaries in the case of a death and
notify them of their potential entitlement to benefits. Generally
speaking it is industry practice and it is required that carriers
to investigate a claim upon receipt of notice of an injury.
However, there is no clearly stated current requirement that
this investigation include a search for beneficiaries in the case
of a fatality. This should not prove to be burdensome given
that there are relatively few deaths compared to the number
of injuries that carriers must investigate. Further, this review for
potential beneficiaries can be conducted in coordination with the
carrier’s onsite visit to the employer which a carrier is required
to make within three working days of receipt of knowledge of
a fatality under §166.4(c)(2)(D) (relating to Required Accident
Prevention Services). It should be possible to identify potential
beneficiaries by asking employers to provide information from
personnel files such as emergency contact names, beneficiaries
listed on life-insurance policies, health insurance coverage for
other family members, etc. This will help family members of the
deceased worker by helping to ensure that they quickly find out
about the benefits that they may be entitled to.

Proposed subsection (d) addresses the situation where a carrier
has received a medical bill or a request for preauthorization
for treatment which the carrier believes is not related to the
compensable injury. In this situation, the subsection requires
the carrier to a file the notice of dispute of extent of injury not
later than the due date that the carrier has to respond to the bill
or request. The notices of dispute is to be filed in accordance
with the requirements of §124.2. Currently the rules are virtually
silent on the issue of how to dispute extent of injury. This has
led to numerous problems within the system, particularly in the
area of preauthorization. Section 124.2 requires carriers to file
the notice of dispute of extent of injury with the Commission
which will allow more timely resolution of the dispute and now
with the addition of subsection (d) of §124.3 carriers will know
what the deadlines are for filing such disputes.

Proposed Amendments to §124.5 - Mode of Payment Made by
Carriers.

Proposed subsection (a) was amended because it currently
allows for payment by electronic transfer if mutually agreed
upon. Under the new legislation, carriers will be required to
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make payments by electronic transfer if certain conditions are
met.

Proposed new subsection (c) was added to specify that all
payments other than those made to minors are required to
be made directly to the claimant. This provision is to reduce
potential violations of the statute regarding how payments are
made.

Proposed new subsection (d) was added to specify what
information the claimant is required to provide to the carrier
in order for the carrier to set up payment by electronic funds
transfer. It also requires carriers to provide the necessary forms
to set up electronic payments to claimants if they request them.
This subsection is intended to ensure that claimants provide
carriers with the information that is needed to make payments
electronically and to ensure that carriers do not create hurdles
to electronic payments by adding other requirements. Generally
a voided deposit slip will contain all of the information necessary
to set up electronic payments.

Proposed new subsection (e) was added because the require-
ment to pay electronically does not go into effect until Septem-
ber 1, 1999.

Proposed new subsection (f) was added to specify the condi-
tions under which a carrier is obligated to make payments by
electronic transfer.

Proposed new subsection (g) was added to give carriers two
weeks to set up the electronic transfer once the carrier receives
the information required in subsection (d).

Proposed Repeal of §124.6 - Notice of Refused or Disputed
Claim

As noted, the adoption of §124.2 resulted in §124.6 no longer
being the rule which governs the form and format of the denials
and disputes. The remaining need for a separate rule on the
matter relates solely to the timing of the denials and disputes
and the affect of such actions depending on the point in the
life of the claim in which they are taken. Rather than simply
amend the existing rule, the Commission proposes repealing it
and replacing it with a new rule that better addresses the needs
of the system.

Victor Rodriguez, Chief Financial Officer, has determined that
for the first five-year period the proposed rules are in effect there
will be fiscal implications for state or local governments as a
result of enforcing or administering the rules. The TWCC should
ultimately see a reduction in costs due to reduced enforcement
costs on late benefit payment violations which should allow
the agency to focus more on other types of violations. Local
government and state government as a covered regulated entity
will be impacted in the same manner as described later in
this preamble for persons required to comply with the rule as
proposed.

Mr. Rodriguez has also determined that for each year of the
first five years the rules as proposed are in effect, the public
benefits anticipated as a result of enforcing the rule will be:

Injured employees should benefit by an increase in the timeli-
ness of benefit payments by eliminating delays caused by the
mail. Injured employees should also benefit from receiving no-
tices regarding disputes of extent of injury which can be more ef-
fectively resolved. In addition, beneficiaries of deceased work-
ers will be more timely informed about their potential entitlement
of benefits.

Employers should benefit because the potential for reduced
costs by carriers in administering claims but otherwise are not
expected to significantly benefit from the amendments.

Health care providers may see improved responses to preautho-
rization requests and timely payments of medical bills because
of the requirements relating to disputes of extent of injury and
at minimum should see consistent treatment of this common
problem which should make the system easier to navigate.

Carriers should benefit through reduced calls from claimants
looking for checks that were delayed or lost in the mail and
from the clear guidance regarding how denials affect the duty
to pay benefits as well as how to deal with disputes relating to
extent of injury.

The Commission should see a reduction in the number of
violation referrals for late payment of benefits to claimants since
benefit payments should be faster and not affected by mail.
Also, it should be easier to hold system participants accountable
for their actions and inactions because the records regarding
when benefits were delivered should be better documented.
Further by more clearly separating extent of injury issues from
the evaluation of medical bills and preauthorization requests,
fewer requests for Medical Dispute Resolution may be received
which would allow more timely resolution of the remaining
disputes.

Mr. Rodriguez has also determined that for each year of the first
five years the rules as proposed are in effect, the requirements
to comply with the rules will have the following affects on costs
of system participants:

Employers will probably not see either an increase or decrease
in costs except to the degree that electronic payments reduces
claim administration costs over the long term.

Health care providers are not likely to see either an increase or
decrease in costs associated with this rule.

Carriers should see a reduction in costs associated with benefit
delivery over the long term and may also experience a reduction
in penalty exposure because of the increase in predictability
of payments to claimants which will likely reduce violation
referrals. The new requirements regarding identifying potential
beneficiaries are likely to be negligible given the ease by
which the information should be obtainable, the fact that the
requirement can be integrated with the carrier’s other duties
relating to death cases, and the fact that the requirement for
investigation is merely a clarification.

The requirements of these rules are not expected to affect costs
for small businesses or micro-businesses except that by helping
to reduce claim administration costs and penalty exposure, the
employer’s premiums may be positively affected. The cost
of compliance for small businesses and micro-businesses as
compared to large businesses will be identical and there is no
anticipated adverse economic impact on small businesses or
micro-businesses.

Comments on the proposal must be received by 5:00 p.m., Oc-
tober 18, 1999. You may comment via the Internet by access-
ing the Commission’s website at http://www.twcc.state.tx.us and
then clicking on "Proposed Rules." This medium for comment-
ing will help you organize your comments by rule chapter. You
may also comment by emailing your comments to RuleCom-
ments@twcc.state.tx.us or by mailing or delivering your com-
ments to Donna Davila at the Office of the General Coun-
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sel, Mailstop #4-D, Texas Workers’ Compensation Commission,
Southfield Building, 4000 South IH-35, Austin, Texas 78704-
7491.

Due to the large number of rules proposed by the Commission
at its September meeting, commenters are requested to clearly
identify by number the specific rule and paragraph commented
upon. The Commission may not be able to respond to
comments which cannot be linked to a particular proposed rule.
Along with your comment, it is suggested that the reasoning
for the comment also be included for Commission staff to fully
evaluate your recommendations.

Based upon various considerations, including comments re-
ceived and the staff’s or commissioners’ review of those com-
ments, or based upon action by the commissioners at the public
meeting, the rule(s) as adopted may be revised from the rule(s)
as proposed in whole or in part. Persons in support of the
rule(s) as proposed, in whole or in part, may wish to comment
to that effect.

A public hearing on this proposal will be held on October 6,
1999, at the Austin central office of the Commission (Southfield
Building, 4000 South IH-35, Austin, Texas). Those persons in-
terested in attending the public hearing should contact the Com-
mission’s Office of Executive Communication at (512) 440-5690
to confirm the date, time, and location of the public hearing for
this proposal. The public hearing schedule will also be available
on the Commission’s website at http://www.twcc.state.tx.us.
28 TAC §124.3, §124.5

The proposed amendment and new rule are proposed under the
following statutes: Texas Labor Code, §401.024, which provides
the Commission the authority to require use of facsimile or
other electronic means to transmit information in the system;
Texas Labor Code, §402.042, which authorizes the Executive
Director to enter orders as authorized by the statute as well as
to prescribe the form manner and procedure for transmission of
information to the Commission; Texas Labor Code, §402.061,
which authorizes the Commission to adopt rules necessary
to administer the Act; Texas Labor Code, §406.010, which
authorizes the Commission to adopt rules regarding claims
service; Texas Labor Code, §408.081, which provides that,
except as otherwise provided, benefits are to benefits are to
be paid weekly as and when they accrue; Texas Labor Code,
§409.021, which requires carriers to timely initiate or dispute
compensation; Texas Labor Code, §409.022, which requires a
notice of refusal to specify the carrier’s grounds for disputing
a claim; Texas Labor Code, §409.023, which specifies that
benefits are to be paid solely to the employee or the employee’s
legal beneficiary and which requires carriers to pay benefits
as and when they accrue; and Texas Labor Code, §409.0231,
which requires carriers to make payments by electronic transfer
if requested by a claimant who is to be entitled to benefits for a
sufficient duration.

The proposed amendment and new rule affect the following
statutes: Texas Labor Code, §401.024, which provides the
Commission the authority to require use of facsimile or other
electronic means to transmit information in the system; Texas
Labor Code, §402.042, which authorizes the Executive Director
to enter orders as authorized by the statute as well as to
prescribe the form manner and procedure for transmission of
information to the Commission; Texas Labor Code, §402.061,
which authorizes the Commission to adopt rules necessary
to administer the Act; Texas Labor Code, §406.010, which

authorizes the Commission to adopt rules regarding claims
service; Texas Labor Code, §408.081, which provides that,
except as otherwise provided, benefits are to benefits are to
be paid weekly as and when they accrue; Texas Labor Code,
§409.021, which requires carriers to timely initiate or dispute
compensation; Texas Labor Code, §409.022, which requires a
notice of refusal to specify the carrier’s grounds for disputing
a claim; Texas Labor Code, §409.023, which specifies that
benefits are to be paid solely to the employee or the employee’s
legal beneficiary and which requires carriers to pay benefits
as and when they accrue; and Texas Labor Code, §409.0231,
which requires carriers to make payments by electronic transfer
if requested by a claimant who is to be entitled to benefits for a
sufficient duration.

§124.3. Investigation of a Claim and Notice of Denial.

(a) Upon receipt of written notice of injury as provided in
§124.1 of this title (relating to Written Notice of Injury) the carrier
shall conduct an investigation relating to the compensability of the
injury, the carrier’ s liability for the injury, the accrual of benefits, and
whether there are any potential beneficiaries in the case of a death as
provided in subsection (b) of this section. If the carrier believes that
it is not liable for the injury or that the injury was not compensable,
the carrier shall file the notice of denial of a claim (notice of denial)
in the form and manner required by §124.2 of this title (relating to
Carrier Reporting and Notification Requirements).

(1) The initial investigation shall be conducted within the
first seven days after receipt of written notice of the injury. If a carrier
does not file a notice of denial by the seventh day after receipt of
the written notice of injury, the carrier is liable for any benefits that
accrue and shall initiate benefits in accordance with this title.

(2) If, after the initial investigation but before the 60th
day after receipt of written notice of the injury, the carrier disputes
compensability of or liability for the injury, the carrier is liable for
and shall pay all benefits that had accrued and were payable prior
to the date the carrier filed the notice of denial and only then is it
permitted to suspend payment of benefits.

(3) If after the initial investigation and after the 60th
day after receipt of written notice of the injury, the carrier wants to
dispute compensability of or liability for the injury, the carrier must
establish that the evidence that it is basing its dispute on could not
have reasonably been discovered earlier. Except as relieved by the
Commission, the carrier is liable for and shall pay all benefits that
were payable prior to and after filing the notice of denial pending the
resolution of the dispute, including the issue of whether the evidence
could have reasonably been discovered earlier.

(b) If the claim involves a death, the carrier’s investigation
shall also include a good faith attempt to identify potential benefi-
ciaries, and the carrier shall maintain records relating to the carrier’s
attempt to identify potential beneficiaries other than the subsequent
injury fund.

(c) A carrier that identifies a potential beneficiary under
subsection (b) of this section shall notify the potential beneficiary
of potential entitlement to benefits, using plain language notices with
language and content prescribed by the Commission.

(d) If a carrier receives a medical bill or preauthorization
request that involves treatment(s) or service(s) the carrier believes are
not related to the compensable injury, the carrier shall file a notice of
dispute of extent of injury (notice of dispute) not later than the due
date for the carrier to respond to the medical bill or preauthorization
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dispute. The dispute shall be filed in accordance with §124.2 of this
title.

§124.5. Mode of Payment Made by Carriers.
(a) Except as provided in subsection (f) of this section, the

[The] insurance carrier shall make all payment by:

(1) check or other readily negotiable instrument; or

(2) electronic transfer by mutual agreement to an account
designated in writing by the payee.

(b) A carrier that routinely pays benefits by check or
other negotiable instrument to the claimant drawn on an out-of-state
financial institution shall accompany each instrument with written
information about the carrier’s office location and telephone number
where the claimant may call, at the carrier’s expense, to obtain help
with cashing the instrument, if necessary.

(c) Except as provided by §126.2 of this title (relating to
Payment of Benefits to Minors), all payments of income or death
benefits shall be made to the order of the claimant and payments by
electronic transfer shall be made to the claimant’s account.

(d) A claimant may request that the carrier make benefit
payments by electronic transfer by providing the carrier with the
name and routing transit number of the financial institution and the
account number and type of account that the claimant wants the
benefits electronically transferred to. If requested, the carrier shall
provide the claimant with a form to fill out the information required
by this subsection within seven days of receiving a request from the
claimant.

(e) Subsections (f) and (g) of this section apply to payments
due on or after September 1, 2000.

(f) The carrier shall make benefit payments to an account
designated in writing by the claimant using electronic transfer if the
claimant:

(1) has been or will be entitled to benefits for more than
two weeks;

(2) requests payment be made by electronic transfer; and

(3) provides the information required by subsection (d)
of this section.

(g) The carrier shall initiate payment by electronic transfer
with the first benefit payment due to the claimant 14 days after
receiving the information required by subsection (d) of this section
from the claimant.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 3,
1999.

TRD-9905608
Susan Cory
General Counsel
Texas Workers’ Compensation Commission
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 707-5829

♦ ♦ ♦
28 TAC §124.6

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of

the Texas Workers’ Compensation Commission or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The repeal is proposed under following statutes: Texas Labor
Code, §401.024, which provides the Commission the authority
to require use of facsimile or other electronic means to transmit
information in the system; Texas Labor Code, §402.042, which
authorizes the Executive Director to enter orders as authorized
by the statute as well as to prescribe the form manner and
procedure for transmission of information to the Commission;
Texas Labor Code, §402.061, which authorizes the Commission
to adopt rules necessary to administer the Act; Texas Labor
Code, §406.010, which authorizes the Commission to adopt
rules regarding claims service; Texas Labor Code, §408.081,
which provides that, except as otherwise provided, benefits are
to benefits are to be paid weekly as and when they accrue;
Texas Labor Code, §409.021, which requires carriers to timely
initiate or dispute compensation; Texas Labor Code, §409.022,
which requires a notice of refusal to specify the carrier’s grounds
for disputing a claim; Texas Labor Code, §409.023, which
specifies that benefits are to be paid solely to the employee
or the employee’s legal beneficiary and which requires carriers
to pay benefits as and when they accrue; and Texas Labor
Code, §409.0231, which requires carriers to make payments
by electronic transfer if requested by a claimant who is to be
entitled to benefits for a sufficient duration.

The proposed repeal affects the following statutes: Texas Labor
Code, §401.024, which provides the Commission the authority
to require use of facsimile or other electronic means to transmit
information in the system; Texas Labor Code, §402.042, which
authorizes the Executive Director to enter orders as authorized
by the statute as well as to prescribe the form manner and
procedure for transmission of information to the Commission;
Texas Labor Code, §402.061, which authorizes the Commission
to adopt rules necessary to administer the Act; Texas Labor
Code, §406.010, which authorizes the Commission to adopt
rules regarding claims service; Texas Labor Code, §408.081,
which provides that, except as otherwise provided, benefits are
to benefits are to be paid weekly as and when they accrue;
Texas Labor Code, §409.021, which requires carriers to timely
initiate or dispute compensation; Texas Labor Code, §409.022,
which requires a notice of refusal to specify the carrier’s grounds
for disputing a claim; Texas Labor Code, §409.023, which
specifies that benefits are to be paid solely to the employee
or the employee’s legal beneficiary and which requires carriers
to pay benefits as and when they accrue; and Texas Labor
Code, §409.0231, which requires carriers to make payments
by electronic transfer if requested by a claimant who is to be
entitled to benefits for a sufficient duration.

§124.6. Notice of Refused or Disputed Claim.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 3,
1999.

TRD-9905607
Susan Cory
General Counsel
Texas Workers’ Compensation Commission
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 707-5829
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♦ ♦ ♦
TITLE 34. PUBLIC FINANCE

Part 1. COMPTROLLER OF PUBLIC
ACCOUNTS

Chapter 1. CENTRAL ADMINISTRATION

Subchapter C. PUBLIC EDUCATION IN-
TEGRITY TASK FORCE
34 TAC §1.300

The Comptroller of Public Accounts proposes a new §1.300,
concerning the duties and responsibilities of the Public Educa-
tion Integrity Task Force. The new section is in new Subchapter
C, Chapter 1 under Title 34, Part 1.

The new section is proposed pursuant to Government Code,
§403.020, which allows the Comptroller to review the effective-
ness and efficiency of the operations of school districts.

Section 1.300 states that the purpose of the task force is to
compile information and ensure the accuracy of data submitted
to the Texas Education Agency. The section also establishes a
date on which the task force will automatically be abolished.

James LeBas, chief revenue estimator, has determined that for
the first five-year period the rule will be in effect there will be no
significant revenue impact on the state or local government.

Mr. LeBas also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be in providing new information
regarding tax responsibilities. This rule is adopted under
the Government Code, and does not require a statement of
fiscal implications for small businesses. There is no significant
anticipated economic cost to individuals who are required to
comply with the proposed rule.

Comments on the proposal may be submitted to Betty Ressel,
Director, Texas School Performance Review, P.O. Box 13528,
Austin, Texas 78711.

This new section is proposed under the Government Code,
§2110.005 and §2110.008 which requires a state agency to
adopt rules regarding the purposes, duties, and duration of
advisory committees.

The new section implements the Government Code, §403.020
and §403.011.

§1.300. Public Education Integrity Task Force.

(a) Purpose. The purpose of the Public Education Integrity
Task Force is to identify causes of and propose solutions to problems
in school districts related to the integrity and accuracy of data reported
to the Texas Education Agency.

(b) Duties. The Public Education Integrity Task Force
shall assist and advise the comptroller by compiling and gathering
information related to the integrity and accuracy of data reported
to the Texas Education Agency. The Task Force will develop
recommendations to the comptroller regarding possible solutions and
recommend procedures for ensuring the accuracy of academic records
submitted under the current reporting system and identifying systemic
causes for possible false reporting of academic information for the
purpose of developing the best practices for long term solutions.

(c) Duration. The Public Education Integrity Task Force is
abolished on December 31, 2000.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 3,
1999.

TRD-9905665
Pamela Ponder
Senior Legal Counsel
Comptroller of Public Accounts
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 463-4062

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

Part 6. TEXAS COMMISSION FOR
THE DEAF AND HARD OF HEARING

Chapter 181. GENERAL RULES OF PRAC-
TICE AND PROCEDURE

Subchapter A. GENERAL PROVISIONS
40 TAC §181.9

The Texas Commission for the Deaf and Hard of Hearing is
proposing an amendment of §181.9. The amendment proposes
to update the rule to change language to reflect appropriate
terminology.

David W. Myers, Executive Director, has determined that for
each year of the first five years the section is in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the section.

Mr. Myers has also determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of this amendment will be that the rule will contain
current terminology. There will be no effect on small businesses.
There is no anticipated economic hardship to persons required
to comply with the section as proposed.

Comments on this proposed amendment may be submitted to
Billy Collins, Director of Programs, Texas Commission for the
Deaf and Hard of Hearing, P.O. Box 12904, Austin, Texas,
78711-2904.

The amendment is proposed under the Human Resources
Code, 81.006(b)(3), which provides the Texas Commission for
the Deaf and Hard of Hearing the authority to adopt rules for
administration of programs.

No other statute, code or article is affected by this proposed
new section.

§181.9. Functions and Responsibilities.

The commission shall carry out the functions of the Texas Commis-
sion for the Deaf and Hard of Hearing as prescribed by law. The
responsibility of the commission is to provide guidance and direction
in the formulation of policies related to the programs and services
rendered to individuals who are deaf or hard of hearing [hearing im-
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paired], except those which are purely of a welfare nature, those aca-
demically oriented services which are provided by the regularly estab-
lished educational agencies, and those rehabilitation services which
are provided by the regularly established rehabilitative agencies. The
services of the commission are coordinated with closely related ser-
vices available to individuals who are deaf or hard of hearing [the
deaf persons] through other organizations.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 3,
1999.

TRD-9905619
David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 407-3250

♦ ♦ ♦
40 TAC §181.19

The Texas Commission for the Deaf and Hard of Hearing is
proposing an amendment of §181.19. The amendment pro-
poses to clarify the time requirement in which the commission
holds the required number of meetings and to update the rule
to include appropriate language.

David W. Myers, Executive Director, has determined that for
each year of the first five years the section is in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the section.

Mr. Myers has also determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of this amendment will better inform the public of the
meetings held and that the rule will contain current terminology.
There will be no effect on small businesses. There is no
anticipated economic hardship to persons required to comply
with the section as proposed.

Comments on this proposed amendment may be submitted to
Billy Collins, Director of Programs, Texas Commission for the
Deaf and Hard of Hearing, P.O. Box 12904, Austin, Texas,
78711-2904.

The amendment is proposed under the Human Resources
Code, 81.006(b)(3), which provides the Texas Commission for
the Deaf and Hard of Hearing the authority to adopt rules for
administration of programs.

No other statute, code or article is affected by this proposed
new section.

§181.19. Meetings.
(a) Scheduling of meetings. The commission shall hold at

least six meetings in a fiscal year. In addition, special meetings may
be held in response to a call by the chairperson, or in response to
written requests by five members of the commission. Dates, times,
and places shall be scheduled by the chairperson after considering the
recommendation of the executive director and in the best interest of
the commission and the members for [in obtaining] a variety of sites
and for maximum attendance at the least expense. [The chairperson
shall attempt to schedule meetings convenient to members.] All
meetings shall be governed by Robert’s Rules of Order and open
to the public, except during any executive session, and conducted in

accordance with Texas Government Code Chapter 551 [Texas Civil
Statutes, Article 6252-17].

(b) Agendas. The chairperson, with the assistance of the
executive director, shall prepare and submit to each member of
the commission prior to each meeting a preliminary [copy of the]
agenda, listing items that [he believes] should be considered by
the commission, including those items required by law,and items
submitted by [others as] members [have requested]. Information
to [Materials] supplementing the agenda may be included. Official
agendas are distributed the day of the commission meeting. The
official agendas shall be filed with the Texas secretary of state (Texas
Register section).

(c) Quorum. Five members of the commission shall consti-
tute a quorum. Commission action shall require a simple majority
vote and [when a majority vote is required], this is deemed to mean
a majority of those members present at a meeting having a quorum.
The chairperson may vote on any motion before the board [shall vote
only to break a tie].

(d) Minutes. Drafts of the minutes shall be forwarded to
each member for review and comments or corrections prior to
approval by the commission. Official minutes are those which
the Executive Director [recording secretary] prepares and[,] the
commission approves at a regular or special meeting, and which are
affixed with the original signature of the chairperson conducting the
meeting [and the secretary]. Official minutes shall be kept in the
office of the executive director and be open to inspection by the
public.

(e) Proxies. No proxies shall be permitted at any meeting of
the commission.

[(f) Attendance. If a member fails to attend three regularly
scheduled meetings of the commission during each calendar year,
except when the absence is excused by majority vote of the
commission, such member shall be removed.]

(f) [(g)] Executive session. Executive sessions of the com-
mission may be held for any valid purpose provided in Texas Govern-
ment Code Chapter 551 [shall be limited to personnel matters, con-
tracts, pending, or contemplated litigation regarding the commission.
The chairperson of the commission shall consult with the Office of
Attorney General for consideration of matters other than those listed
herein prior to filing of agendas].

(g) [(h)] Teleconference meetings [prohibited]. The commis-
sion and any committees and subcommittees of the commission may
not meet and/or vote on cases and issues by telephone conference
call except in compliance with the Texas Government Code Chapter
551 [Open Meeting Act].

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 3,
1999.

TRD-9905618
David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 407-3250

♦ ♦ ♦
40 TAC §181.21
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The Texas Commission for the Deaf and Hard of Hearing is
proposing an amendment of §181.21. The amendment pro-
poses to update the rule to change language to reflect appro-
priate terminology and to eliminate the time limit restrictions on
public comments.

David W. Myers, Executive Director, has determined that for
each year of the first five years the section is in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the section.

Mr. Myers has also determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of this amendment will be that the rule will contain
current terminology and eliminate the time restrictions on public
comments. There will be no effect on small businesses. There
is no anticipated economic hardship to persons required to
comply with the section as proposed.

Comments on this proposed amendment may be submitted to
Billy Collins, Director of Programs, Texas Commission for the
Deaf and Hard of Hearing, P.O. Box 12904, Austin, Texas,
78711-2904.

The amendment is proposed under the Human Resources
Code, 81.006(b)(3), which provides the Texas Commission for
the Deaf and Hard of Hearing the authority to adopt rules for
administration of programs.

No other statute, code or article is affected by this proposed
amendment.

§181.21. Opportunity To Appear before the Commission.

(a) Any member of the public may appear before the commis-
sion during public comments period listed on the meeting’s agenda at
any regularly scheduled or special open meeting to speak on any issue
under the jurisdiction of the commission and of concern to the deaf
and hard of hearing communities [community]. During the public
comments period the members of the public will identify themselves
and whom they represent to the commission.

(b) During the public comments period, appearances before
the commission may be limited to areasonable period for each person
by the chairperson of the commission [not exceed three minutes
per person]. The person must notify the executive director of the
commission of their desire to participate in the public comments. The
executive director shall deliver a list of those who wish to participate
in the public comments to the chairperson of the commission prior
to the public comments.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 3,
1999.

TRD-9905617
David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 407-3250

♦ ♦ ♦
Subchapter H. MEMORANDA OF UNDER-
STANDING WITH STATE AGENCIES

40 TAC §181.911

The Texas Commission for the Deaf and Hard of Hearing
proposes amendment to §181.911. The amendment proposes
to eliminate the requirement for Commission Memoranda of
Understandings to be established in rule, but does not eliminate
the requirement of Memoranda of Understandings with state
agencies.

David W. Myers, Executive Director, has determined that for
each year of the first five years the amendment is in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the amendment.

Mr. Myers has also determined that for each year of the first five
years the amendment is in effect the public benefit anticipated
as a result of this amendment will be a more flexible agreement
between the Commission and other state agencies in serving
individuals who are deaf or hard of hearing. There will be no
effect on small businesses. There is no anticipated economic
hardship to persons required to comply with the amendment as
proposed.

Comments on this proposed amendment may be submitted
to Billy Collins, Texas Commission for the Deaf and Hard of
Hearing, P.O. Box 12904, Austin, Texas, 78711-2904.

The amendment is proposed under the Human Resources
Code, §81.006(b)(3), which provides the Texas Commission for
the Deaf and Hard of Hearing with the authority to adopt rules
for administration and programs.

This proposed amendment affects 40 TAC §§181.912, 181.913,
181.914, 181.915, 181.916, 181.917, and 181.918. These
sections will be repealed.

§181.911. Purpose.

The commission adopts by reference memoranda of understanding
[shall adopt rules as required by House Bill 550, 70th Texas
Legislature, 1987, which are necessary to make agreements] between
the commission and the designated state agencies to coordinate the
delivery of services to persons who are deaf and hard of [hearing-
impaired] hearing; to reduce duplication of services; and to identify
gaps in the delivery of services [in a course of developing memoranda
of understanding] and methods to reduce or eliminate such gaps. The
designated state agencies are:

(1) the Texas Department of Human Services;

(2) the Texas Department of Mental Health and Mental
Retardation;

(3) the Texas Workforce [Employment] Commission;

(4) the Texas Department of Health;

(5) the Texas Higher Education Coordinating Board
[Coordinating Board, Texas College and University System];

(6) the Texas [Central] Education Agency;

(7) the Texas Department on Aging;

(8) the Texas School for the Deaf;

(9) the Texas Rehabilitation Commission;

(10) the Texas Department of Corrections; and

(11) other state agencies.
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This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 3,
1999.

TRD-9905634
David Myers
Executive Director
Texas Commission on the Deaf and Hard of Hearing
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 407-3250

♦ ♦ ♦
40 TAC §181.912

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Commission for the Deaf and Hard of Hearing or in the
Texas Register office, Room 245, James Earl Rudder Building, 1019
Brazos Street, Austin.)

The Texas Commission for the Deaf and Hard of Hearing
proposes repeal of §181.912. The repeal will eliminate the
Commission Memoranda of Understandings in rule, but does
not eliminate the Memoranda of Understanding with the state
agency.

David W. Myers, Executive Director, has determined that for
each year of the first five years the repeal is in effect there will
be no fiscal implications for state or local government.

Mr. Myers has also determined that for each year of the first
five years the repeal is in effect the public benefit anticipated as
a result of this repeal will allow for a more flexible agreement
between the Commission and the state agency in serving
individuals who are deaf or hard of hearing. There will be no
effect on small businesses. There is no anticipated economic
hardship to persons required to comply with the repeal.

Comments on this repeal may be submitted to Billy Collins,
Texas Commission for the Deaf and Hard of Hearing, P.O. Box
12904, Austin, Texas, 78711-2904.

The repeal is proposed under the Human Resources Code,
§81.006(b)(3), which provides the Texas Commission for the
Deaf and Hard of Hearing with the authority to adopt rules for
administration and programs.

No other statute, code or article is affected by this repeal.

§181.912. The Texas Department of Corrections.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 3,
1999.

TRD-9905633
David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 407-3250

♦ ♦ ♦
40 TAC §181.913

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Commission for the Deaf and Hard of Hearing or in the
Texas Register office, Room 245, James Earl Rudder Building, 1019
Brazos Street, Austin.)

The Texas Commission for the Deaf and Hard of Hearing
proposes repeal of §181.913. The repeal will eliminate the
Commission Memoranda of Understandings in rule, but does
not eliminate the Memoranda of Understanding with the state
agency.

David W. Myers, Executive Director, has determined that for
each year of the first five years the repeal is in effect there will
be no fiscal implications for state or local government.

Mr. Myers has also determined that for each year of the first
five years the repeal is in effect the public benefit anticipated as
a result of this repeal will allow for a more flexible agreement
between the Commission and the state agency in serving
individuals who are deaf or hard of hearing. There will be no
effect on small businesses. There is no anticipated economic
hardship to persons required to comply with the repeal.

Comments on this repeal may be submitted to Billy Collins,
Texas Commission for the Deaf and Hard of Hearing, P.O. Box
12904, Austin, Texas, 78711-2904.

The repeal is proposed under the Human Resources Code,
§81.006(b)(3), which provides the Texas Commission for the
Deaf and Hard of Hearing with the authority to adopt rules for
administration and programs.

No other statute, code or article is affected by this repeal.

§181.913. The Texas School for the Deaf.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 3,
1999.

TRD-9905632
David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 407-3250

♦ ♦ ♦
40 TAC §181.914

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Commission for the Deaf and Hard of Hearing or in the
Texas Register office, Room 245, James Earl Rudder Building, 1019
Brazos Street, Austin.)

The Texas Commission for the Deaf and Hard of Hearing
proposes repeal of §181.914. The repeal will eliminate the
Commission Memoranda of Understandings in rule, but does
not eliminate the Memoranda of Understanding with the state
agency.

David W. Myers, Executive Director, has determined that for
each year of the first five years the repeal is in effect there will
be no fiscal implications for state or local government.
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Mr. Myers has also determined that for each year of the first
five years the repeal is in effect the public benefit anticipated as
a result of this repeal will allow for a more flexible agreement
between the Commission and the state agency in serving
individuals who are deaf or hard of hearing. There will be no
effect on small businesses. There is no anticipated economic
hardship to persons required to comply with the repeal.

Comments on this repeal may be submitted to Billy Collins,
Texas Commission for the Deaf and Hard of Hearing, P.O. Box
12904, Austin, Texas, 78711-2904.

The repeal is proposed under the Human Resources Code,
§81.006(b)(3), which provides the Texas Commission for the
Deaf and Hard of Hearing with the authority to adopt rules for
administration and programs.

No other statute, code or article is affected by this repeal.

§181.914. The Texas Department on Aging.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 3,
1999.

TRD-9905631
David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 407-3250

♦ ♦ ♦
40 TAC §181.915

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Commission for the Deaf and Hard of Hearing or in the
Texas Register office, Room 245, James Earl Rudder Building, 1019
Brazos Street, Austin.)

The Texas Commission for the Deaf and Hard of Hearing
proposes repeal of §181.915. The repeal will eliminate the
Commission Memoranda of Understandings in rule, but does
not eliminate the Memoranda of Understanding with the state
agency.

David W. Myers, Executive Director, has determined that for
each year of the first five years the repeal is in effect there will
be no fiscal implications for state or local government.

Mr. Myers has also determined that for each year of the first
five years the repeal is in effect the public benefit anticipated as
a result of this repeal will allow for a more flexible agreement
between the Commission and the state agency in serving
individuals who are deaf or hard of hearing. There will be no
effect on small businesses. There is no anticipated economic
hardship to persons required to comply with the repeal.

Comments on this repeal may be submitted to Billy Collins,
Texas Commission for the Deaf and Hard of Hearing, P.O. Box
12904, Austin, Texas, 78711-2904.

The repeal is proposed under the Human Resources Code,
§81.006(b)(3), which provides the Texas Commission for the
Deaf and Hard of Hearing with the authority to adopt rules for
administration and programs.

No other statute, code or article is affected by this repeal.

§181.915. The Texas Employment Commission.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 3,
1999.

TRD-9905630
David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 407-3250

♦ ♦ ♦
40 TAC §181.916

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Commission for the Deaf and Hard of Hearing or in the
Texas Register office, Room 245, James Earl Rudder Building, 1019
Brazos Street, Austin.)

The Texas Commission for the Deaf and Hard of Hearing
proposes repeal of §181.916. The repeal will eliminate the
Commission Memoranda of Understandings in rule, but does
not eliminate the Memoranda of Understanding with the state
agency.

David W. Myers, Executive Director, has determined that for
each year of the first five years the repeal is in effect there will
be no fiscal implications for state or local government.

Mr. Myers has also determined that for each year of the first
five years the repeal is in effect the public benefit anticipated as
a result of this repeal will allow for a more flexible agreement
between the Commission and the state agency in serving
individuals who are deaf or hard of hearing. There will be no
effect on small businesses. There is no anticipated economic
hardship to persons required to comply with the repeal.

Comments on this repeal may be submitted to Billy Collins,
Texas Commission for the Deaf and Hard of Hearing, P.O. Box
12904, Austin, Texas, 78711-2904.

The repeal is proposed under the Human Resources Code,
§81.006(b)(3), which provides the Texas Commission for the
Deaf and Hard of Hearing with the authority to adopt rules for
administration and programs.

No other statute, code or article is affected by this repeal.

§181.916. The Texas Department of Mental Health and Mental
Retardation.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 3,
1999.

TRD-9905629
David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 407-3250
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♦ ♦ ♦
40 TAC §181.917

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Commission for the Deaf and Hard of Hearing or in the
Texas Register office, Room 245, James Earl Rudder Building, 1019
Brazos Street, Austin.)

The Texas Commission for the Deaf and Hard of Hearing
proposes repeal of §181.917. The repeal will eliminate the
Commission Memoranda of Understandings in rule, but does
not eliminate the Memoranda of Understanding with the state
agency.

David W. Myers, Executive Director, has determined that for
each year of the first five years the repeal is in effect there will
be no fiscal implications for state or local government.

Mr. Myers has also determined that for each year of the first
five years the repeal is in effect the public benefit anticipated as
a result of this repeal will allow for a more flexible agreement
between the Commission and the state agency in serving
individuals who are deaf or hard of hearing. There will be no
effect on small businesses. There is no anticipated economic
hardship to persons required to comply with the repeal.

Comments on this repeal may be submitted to Billy Collins,
Texas Commission for the Deaf and Hard of Hearing, P.O. Box
12904, Austin, Texas, 78711-2904.

The repeal is proposed under the Human Resources Code,
§81.006(b)(3), which provides the Texas Commission for the
Deaf and Hard of Hearing with the authority to adopt rules for
administration and programs.

No other statute, code or article is affected by this repeal.

§181.917. The Texas Department of Health.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 3,
1999.

TRD-9905628
David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 407-3250

♦ ♦ ♦
40 TAC §181.918

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Commission for the Deaf and Hard of Hearing or in the
Texas Register office, Room 245, James Earl Rudder Building, 1019
Brazos Street, Austin.)

The Texas Commission for the Deaf and Hard of Hearing
proposes repeal of §181.918. The repeal will eliminate the
Commission Memoranda of Understandings in rule, but does
not eliminate the Memoranda of Understanding with the state
agency.

David W. Myers, Executive Director, has determined that for
each year of the first five years the repeal is in effect there will
be no fiscal implications for state or local government.

Mr. Myers has also determined that for each year of the first
five years the repeal is in effect the public benefit anticipated as
a result of this repeal will allow for a more flexible agreement
between the Commission and the state agency in serving
individuals who are deaf or hard of hearing. There will be no
effect on small businesses. There is no anticipated economic
hardship to persons required to comply with the repeal.

Comments on this repeal may be submitted to Billy Collins,
Texas Commission for the Deaf and Hard of Hearing, P.O. Box
12904, Austin, Texas, 78711-2904.

The repeal is proposed under the Human Resources Code,
§81.006(b)(3), which provides the Texas Commission for the
Deaf and Hard of Hearing with the authority to adopt rules for
administration and programs.

No other statute, code or article is affected by this repeal.

§181.918. The Texas Rehabilitation Commission.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 3,
1999.

TRD-9905627
David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 407-3250

♦ ♦ ♦
Chapter 182. SPECIALIZED TELECOMMUNI-
CATIONS DEVICE ASSISTANCE PROGRAM

Subchapter B. PROGRAM REQUIREMENTS
40 TAC §182.20

The Texas Commission for the Deaf and Hard of Hearing
proposes amendment to §182.20. The amendment is proposed
to broaden the program to include persons with disabilities other
than impairment of speech or hearing.

David W. Myers, Executive Director, has determined that for
each year of the first five years the amendment to this section
is in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
amendment.

Mr. Myers has also determined that for each year of the first five
years the amendment is in effect the public benefit anticipated
as a result of this amendment will be the inclusion of persons
with disabilities under this program. There will be no effect on
small businesses. There is no anticipated economic hardship to
persons required to comply with the amendment as proposed.

Comments on this proposed amendment may be submitted
to Billy Collins, Texas Commission for the Deaf and Hard of
Hearing, P.O. Box 12904, Austin, Texas 78711-2904.
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The amendment is proposed under the Human Resources
Code, §81.006(b) (3), which provides the Texas Commission
for the Deaf and Hard of Hearing with the authority to adopt
rules for administration and programs.

No other statute, code or article is affected by this proposed
amendment.

§182.20. Eligibility.

To be eligible for assistance from this program an individual must:

(1) be a resident of Texas;

(2) be a person with a disability that interferes with
the person’s ability to access the telephone network [deaf, hard of
hearing, deaf-blind, or speech impaired];

(3) have access to a telephone line in the individual’s
home or place of business for which no other person has received
a voucher under this program;

(4) not have received a voucher for any specialized
telecommunications devices or services before the seventh anniver-
sary of the date the individual exchanged the previously issued
voucher under this program unless before that date, the recipient de-
velops a need for a different type of telecommunications device or
service under this program because the recipient’ s disability status
changes; and

(5) be able to benefit from the specialized telecommuni-
cations device or service [equipment] provided by the voucher.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 3,
1999.

TRD-9905624
David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 407-3250

♦ ♦ ♦
40 TAC §182.23

The Texas Commission for the Deaf and Hard of Hearing
proposes amendment to §182.23. The amendment is proposed
to broaden the program to include services which allow access
to the telephone network to be provided through the program.

David W. Myers, Executive Director, has determined that for
each year of the first five years the amendment to this section
is in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
amendment.

Mr. Myers has also determined that for each year of the first five
years the amendment is in effect the public benefit anticipated
as a result of this amendment will be the inclusion of services
under this program. There will be no effect on small businesses.
There is no anticipated economic hardship to persons required
to comply with the amendment as proposed.

Comments on this proposed amendment may be submitted
to Billy Collins, Texas Commission for the Deaf and Hard of
Hearing, P.O. Box 12904, Austin, Texas 78711-2904.

The amendment is proposed under the Human Resources
Code, §81.006(b) (3), which provides the Texas Commission
for the Deaf and Hard of Hearing with the authority to adopt
rules for administration and programs.

No other statute, code or article is affected by this proposed
amendment.

§182.23. Vouchers.

(a) Eligible applicants will be issued an individually num-
bered voucher with a specified dollar value to be used towards the
purchase of the specialized telecommunications device or service
[equipment] listed on the voucher.

(b) Vouchers are non-transferrable and have no cash value.

(c) Vouchers will expire six months after date of issuance.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 3,
1999.

TRD-9905622
David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 407-3250

♦ ♦ ♦
40 TAC §182.25

The Texas Commission for the Deaf and Hard of Hearing
proposes amendment to §182.25. The amendment is proposed
to broaden the program to include services which allow access
to the telephone network to be provided through the program.

David W. Myers, Executive Director, has determined that for
each year of the first five years the amendment to this section
is in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
amendment.

Mr. Myers has also determined that for each year of the first five
years the amendment is in effect the public benefit anticipated
as a result of this amendment will be the inclusion of services
under this program. There will be no effect on small businesses.
There is no anticipated economic hardship to persons required
to comply with the amendment as proposed.

Comments on this proposed amendment may be submitted
to Billy Collins, Texas Commission for the Deaf and Hard of
Hearing, P.O. Box 12904, Austin, Texas 78711-2904.

The amendment is proposed under the Human Resources
Code, §81.006(b) (3), which provides the Texas Commission
for the Deaf and Hard of Hearing with the authority to adopt
rules for administration and programs.

No other statute, code or article is affected by this proposed
amendment.

§182.25. Redeeming a Voucher.

(a) To redeem a voucher, the recipient of a voucher must
exchange the voucher with a vendor registered with the PUC [State
of Texas] under this program. The voucher may be applied towards
the cost of the specialized telecommunications device or service
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[equipment] specified on the voucher. The individual exchanging
a voucher is responsible for payment of the difference between the
voucher’s value and the price of the device or service.

(b) A vendor will not receive more than the full price of a
specialized telecommunications device or service if the recipient of a
voucher exchanges the voucher for a device or service that the vendor
sells for less than the voucher’s value.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 3,
1999.

TRD-9905620
David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 407-3250

♦ ♦ ♦
Chapter 183. BOARD FOR EVALUATION OF
INTERPRETERS AND INTERPRETER CERTI-
FICATION

Subchapter A. DEFINITIONS AND BOARD
OPERATIONS
40 TAC §183.9

The Texas Commission for the Deaf and Hard of Hearing is
proposing an amendment to §183.9, concerning definitions.
This amendment is proposed to update and clarify the defini-
tions in this section.

David W. Myers, Executive Director, has determined that for
each year of the first five years the section is in effect there will
be no fiscal implications for state or local government as a re-
sult of enforcing or administering the section.

Mr. Myers has also determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of this amendment will be a better understanding of
the interpreter certification program. There will be no effect on
small businesses. There is no anticipated economic hardship
to persons required to comply with the section as proposed.

Comments on this proposed amendment may be submitted to
Angela Bryant, Texas Commission for the Deaf and Hard of
Hearing, P.O. Box 12904, Austin, Texas 78711-2904.

This amendment is proposed under the Human Resources
Code, §81.006(b) (3), which provides the Texas Commission
for the Deaf and Hard of Hearing with the authority to adopt
rules for administration and programs.

No other statute, code or article is affected by this proposed
amendment.

§183.9. Definitions.
The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise.
[Agency - A governmental agency or other public or private entity of
any character having licensing authority.]

(1) ASL - American Sign Language.

(2) BEI - Board for Evaluation of Interpreters. The
certifying board for the evaluation of interpreters under the Texas
Commission for the Deaf and Hard of Hearing.

(3) Board - The Board for Evaluation of Interpreters.
[Certificate - A complete document issued by the Commission to an
interpreter who is recognized as a qualified interpreter at a specified
skill level according to the provisions of the license, the law, and the
rules and regulations of the Texas Commission for the Deaf and Hard
of Hearing and the Board for Evaluation of Interpreters.]

(4) Certification - The [commission and board] process
of [respecting the] granting, denial, renewal, revocation, suspension,
annulment, withdrawal, or amendment of a certificate.

(5) CDI - Certified Deaf Interpreter Certificate issued by
RID indicating intermediary/relay interpreter skills.

(6) CI - Certificate of Interpretation[interpretation,] is-
sued by RID certifying [which is] the ability to interpret between
American Sign Language and spoken English in both sign-to-voice
and voice-to-sign.

(7) CT - Certificate of Transliteration [transliteration,]
issued by RID certifying [which is] the ability to transliterate between
signed English and spoken English in both sign-to-voice and voice-
to-sign.

(8) CI/CT - Certification issued by [the Registry of In-
terpreters for the Deaf] [( ]RID[)] certifying the [indicating] compre-
hensive ability to manually and orally interpret and transliterate.
[Commission-The Texas Commission for the Deaf and Hearing
Impaired.]

(9) CSC - Comprehensive Skills Certificate issued by
RID certifying the ability to interpret and transliterate between
ASL and Spoken English. This certificate is no longer issued
but is stil l recognized. [The comprehensive skills certificate once
issued by RID indicating ability to interpret/transliterate using either
a manual English code and ASL in an interpreting/transliterating
situation utilizing the communication mode of the hard of hearing
individual which most effectively facilitates the communication
between individuals who are hearing and hard of hearing.]

(10) Evaluation - The process by which the written
and performance tests are administered to interpreter certification
candidates to assess their knowledge and skill levels. [The process
by which the board or its designees assess the written and skills tests
taken by interpreters for interpreter certification at designated levels.]
[Evaluation team - A group of interpreters who have applied to be
members of a team and have been interviewed, tested, evaluated,
trained, and appointed by the commission for the purpose of
conducting evaluations of skills to determine the qualifications of
interpreters. The evaluation team functions under the supervision of
the board.]

(11) IC - Interpretation Certificate issued by RID certify-
ing the ability to interpret between ASL and spoken. This certificate
is no longer issued but is still recognized. [The interpretation certifi-
cation issued by RID indicating the ability to convey a message from
spoken English into appropriate ASL or more ASL like signing for
interpretation. Also includes ability to interpret manually or orally
from ASL to English.]

(12) Intermediary/relay interpreter - A certified interpreter
who is deaf or hard of hearing who facilitates communication
both linguistically and culturally between a deaf consumer and
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interpreter. [Intermediary interpreter - A person who is deaf and
functionsas an interpreter providing assistance to ensure that accurate
communication is facilitated.]

(13) Interpret/Interpretation - Process of conveying a
message either from spoken language to ASL or from ASL to spoken
language.

(14) Interpreter - A [natural] person [representing him-
self/herself to be an interpreter or transliterator or] who performs
interpretation services for the public. [services for the public in the
capacity of an interpreter and/or transliterator.]

(15) MCSC - Master Comprehensive Skills Certificate
issued by RID certifying that an interpreter/transliterator had a CSC
for at least four years and met the standards of a higher level of
competence. This certificate isno longer issued but isstil l recognized.
[The master comprehensive skills certificate once issued by RID
indicating that an interpreter/transliterator had a CSC for at least four
years and met the standards of a CSC at a higher level competence
level.]

(16) MSS Certificate - Morphemic Sign System certifi-
cate issued by the commission certifying the ability to convey a mes-
sage from spoken English into morphemic signs for English and from
morphemic signs for English into spoken English. [The morphemic
sign system certificate issued by the BEI indicating that an educa-
tional interpreter has the ability to convey a message from spoken
English into morphemic signs for English.]

(17) Oral certification - The oral certificate issued
by the commission certifying [BEI indicating] proficiency in oral
[interpreting/] transliterating. This certificate is no longer issued but
is still recognized.

(18) OC:B - Oral Certification:Basic. The spoken-to-
visible and visible-to-spoken certificate issued by the commission.

(19) OC:C - Oral Certification:Comprehensive. The
spoken-to-visible and visible-to-spoken certificate issued by the
commission.

(20) OC:S/V - The oral certification: spoken to visible
issued by [the] RID.

(21) OC:V - Oral Certification:Comprehensive. The
visible-to-spoken certificate issued by the commission.

(22) OC:V/S - The oral certification: visible to spoken
issued by [the] RID.

(23) OIC:C - The oral certification: comprehensive
issued by [the] RID.
[Organization - An association, existing body, or class or persons
that is chartered or organized for representing interpreters or having
certifying/licensing authority for interpreters.]

(24) Person who is deaf - A natural person who has
a hearing impairment, regardless of whether the person also has a
speech impairment that inhibits the person’s comprehension of [the
proceedings or] communication with others.
[Practitioner - A natural person who professionally practices an
interpreting process.]

(25) RID - The Registry of Interpreters for the Deaf, a
national certifying body [board].

(26) RSC - Reverse Skills Certificate[The reverse skills
certificate] issued by [the] RID certifying the[indicating] ability to
convey a message from ASL or a manual code for English into

appropriate or acceptable English either signed or spoken. This
certificate is no longer issued but is still recognized.

(27) SC:L - Specialist Certificate:Legal [The specialist
certificate:legal] issued by [the] RID certifying [indicating] that
an interpreter/transliterator is qualified to interpret/transliterate in a
variety of legal settings.

(28) TC - Transliteration Certificate [The transliteration
certificate] issued by [the] RID certifying the [indicating] ability to
convey amessage from spoken English into manually coded English,
and manually coded English into spoken English.
[TCDHI - The Texas Commission for the Deaf and Hearing Im-
paired.]

(29) Test and evaluation[examination] - The [actual skills
test or] written test or performance test taken by candidates [taken by
interpreters] for interpreter certification.

(30) Transliterator - A natural person representing him-
self or[/]herself as an interpreter who performs services for the public
in the capacity of transliteration.

(31) Transliterate/Transliteration - The process of convey-
ing a message from either spoken language into a manually coded
language or from manually coded language into a spoken language.

(32) TSID - The Texas Society of Interpreters for the
Deaf.
[Validation - The process by which an interpreter’ s credentials are
checked prior to certification at designated levels.]

(33) Written test - An instrument to test the standards of
ethical behavior. Both basic and comprehensive tests are adminis-
tered.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 1,
1999.

TRD-9905562
David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 407-3250

♦ ♦ ♦
40 TAC §183.17

The Texas Commission for the Deaf and Hard of Hearing
is proposing an amendment to §183.17, concerning board
membership. This amendment is proposed to update the
verbiage in this section.

David W. Myers, Executive Director, has determined that for
each year of the first five years the section is in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the section.

Mr. Myers has also determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of this amendment will be a better understanding of
the interpreter certification program. There will be no effect on
small businesses. There is no anticipated economic hardship
to persons required to comply with the section as proposed.
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Comments on this proposed amendment may be submitted to
Angela Bryant, Texas Commission for the Deaf and Hard of
Hearing, P.O. Box 12904, Austin, Texas 78711-2904.

This amendment is proposed under the Human Resources
Code, §81.006(b)(3), which provides the Texas Commission for
the Deaf and Hard of Hearing with the authority to adopt rules
for administration and programs.

No other statute, code or article is affected by this proposed
amendment.

§183.17. Board Membership.

The board is comprised of seven members appointed by the commis-
sion.

(1) Qualifications of members. Each member of the board
shall be certified at either Level III, Level IV, or Level V of the
certification program of the commission; be a resident of the State
of Texas; be an interpreter who has engaged in the profession of
interpreting for people who are deaf for at least three years out of
the immediate past five years. The commission shall appoint at least
two members who are deaf and at least one member who is actively
engaged in the profession of providing interpreting services to people
who are deaf at the time of appointment. [Term of members. At the
expiration of the term of each member, the commission shall appoint
a successor for a term of three years. A member of the board who
is appointed for a full three-year term is eligible for reappointment
for a second consecutive term. A member who has completed two
full terms shall not be reappointed for a period of at least one year.
The commission shall fill any declared vacancies for the length of
the unexpired term. A member of the board who is appointed to fill
an unexpired term may still be appointed consecutively to two full
terms. Announcement of vacancies on the board will be published
in the Texas Register, and nominations or applications may be filed
with the commission in response to the announcements.]

(2) Term of members. Appointment is for three years. A
member of the board who is appointed for a full three-year term is
eligible for reappointment for a second consecutive term. A member
who has completed two full terms shall not be reappointed for a
period of at least one year. The commission shall fill any vacancy
for the length of the unexpired term. A member of the board who
is appointed to fill an unexpired term may still be appointed to two
consecutive full terms. [Qualifications of members. Each member of
the board shall be certified at either Level III, Level IV, or Level V
of the certification program of the commission; be a resident of the
State of Texas; be an interpreter who has engaged in the profession
of interpreting for people who are deaf for at least three years out of
the immediate past five years. The commission shall appoint at least
two members who are deaf and at least one member who is actively
engaged in the profession of providing interpreting services to people
who are deaf at the time of appointment.]

(3) Vacancies. A vacancy on the board will be created
through the expiration of aterm, resignation of a[board] member,
incapacity of [board] member to the extent that the member is unable
to fulfill the obligations of the position, or absence of a member [of
the board] for three consecutively scheduled and announced meetings.
To fill the vacancies, the board may review applications of candidates
and recommend [to the commission] appointments of such candidates
to the commission.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 2,
1999.

TRD-9905600
David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 407-3250

♦ ♦ ♦
Subchapter B. CERTIFICATION PROCEDURES
40 TAC §183.101

The Texas Commission for the Deaf and Hard of Hearing
is proposing an amendment to §183.101, concerning board
certification procedures. This amendment is proposed to
update the verbiage in this section.

David W. Myers, Executive Director, has determined that for
each year of the first five years the section is in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the section.

Mr. Myers has also determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of this amendment will be a better understanding of
the interpreter certification program. There will be no effect on
small businesses. There is no anticipated economic hardship
to persons required to comply with the section as proposed.

Comments on this proposed amendment may be submitted to
Angela Bryant, Texas Commission for the Deaf and Hard of
Hearing, P.O. Box 12904, Austin, Texas 78711-2904.

This amendment is proposed under the Human Resources
Code, §81.006(b)(3), which provides the Texas Commission for
the Deaf and Hard of Hearing with the authority to adopt rules
for administration and programs.

No other statute, code or article is affected by this proposed
amendment.

§183.101. General.
(a) Unless otherwise indicated, an applicant must submit

all required information and documentation on official forms as
prescribed by the board [Board for Evaluation of Interpreters].

(b) An applicant must have a high school diploma or GED.
[The commission will not consider a completed application for certi-
fication, reciprocity, or renewal officially submitted until the applicant
pays the evaluation application fee. The fee must accompany the ap-
plication form.]

(c) An applicant must me at least 18 years old at the time an
application is submitted. [The commission must receive all required
application materials at least 30 days prior to the date the applicant
wishes to take the examination. The applicant will be notified at least
ten days prior to the date of the next scheduled examination that his
or her application and appropriate fee has been received.]

(d) The commission staff will not consider a completed ap-
plication for certification, reciprocity, or renewal officially submitted
until the applicant pays the appropriate fee. [An applicant must be at
least 18 years old.]

(e) Incomplete applications not rectified within 30 days after
notice from the commission may be voided. The commission staff
must receive all required application materials at least 30 days prior to
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the date the applicant wishes to take the examination. The applicant
will be notified at least 10 days prior to the date of the next scheduled
examination that the application and appropriate fee was received.

(f) I ncomplete applications not rectified within 30 days after
notice from the commission staff may be denied and the applicant so
informed. The fees will not be returned. [Applicants will be offered
examinationsor evaluations within 12 months of theapplication date.]

(g) Applicants will be offered an evaluation within 12 months
of the application date. [Subject to recommendation by the board and
approval of the commission, the applicant may receive a certificate at
a specific level, depending upon test scores and skills performance;
may receive renewal certification at the same level of current
certificate depending on review and approval by the board; or may
receive reciprocal certification based on certification from another
approved certification system.]

(h) Subject to recommendation by the board and approval of
the commission, the applicant may receive a certificate at a specific
level, depending upon written test scores and skills performance; may
receive renewal certification at the same level of current certificate
depending on review of the recertification application and documents;
or may receive reciprocal certification based on certification from
another approved certification system.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 1,
1999.

TRD-9905563
David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 407-3250

♦ ♦ ♦
40 TAC §183.117

The Texas Commission for the Deaf and Hard of Hearing is
proposing an amendment to §183.117, concerning passing
scores. This amendment is proposed to update the required
passing scores for receiving interpreter certification.

David W. Myers, Executive Director, has determined that for
each year of the first five years the section is in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the section.

Mr. Myers has also determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of this amendment will be a better understanding of
the interpreter certification program. There will be no effect on
small businesses. There is no anticipated economic hardship
to persons required to comply with the section as proposed.

Comments on this proposed amendment may be submitted to
Angela Bryant, Texas Commission for the Deaf and Hard of
Hearing, P.O. Box 12904, Austin, Texas 78711-2904.

This amendment is proposed under the Human Resources
Code, §81.006(b)(3), which provides the Texas Commission for
the Deaf and Hard of Hearing with the authority to adopt rules
for administration and programs.

No other statute, code or article is affected by this proposed
amendment.

§183.117. Passing Scores.

[(a) The commission shall certify that the applicant has sat-
isfactorily passed at the level of proficiency required on both the
written test of the standards of ethical behavior and the interpreter
skills evaluation administered for the certification level to which the
applicant applied. (Preparation for examination. The examination is
designed to test the competency of applicants who desire to engage in
the practice of interpreting in courts, administrative proceedings, ed-
ucational settings, medical situations, and other situations in the State
of Texas. The test is designed to ascertain the basic proficiency skills
of the applicant in the areas of expressive, interactive, and recep-
tive interpreting and transliterating and knowledge of the standards
of ethical behavior as mandated by these rules. Each applicant should
develop the necessary prerequisite skills for taking evaluations prior
to requesting appointment for an evaluation. For further information
regarding details of the examination, the applicant may purchase the
BEI handbook published by the commission which explains the ex-
amination procedures and requirements.)]

[(b)] The following tables show [table shows] passing scores
for the commission examinations [examination].
Figure 1: 40 TAC §183.117
Figure 2: 40 TAC §183.117
Figure 3: 40 TAC §183.117
Figure 4: 40 TAC §183.117

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 1,
1999.

TRD-9905564
David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 407-3250

♦ ♦ ♦
40 TAC §183.123

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Commission for the Deaf and Hard of Hearing or in the
Texas Register office, Room 245, James Earl Rudder Building, 1019
Brazos Street, Austin.)

The Texas Commission for the Deaf and Hard of Hearing is
proposing to repeal §183.123, concerning certificate compar-
isons for reciprocity purposes. This section is being repealed
in order to change the section number.

David W. Myers, Executive Director, has determined that for
each year of the first five years the section is repealed there
will be no fiscal implications for state or local government as a
result of repealing the section.

Mr. Myers has also determined that for each year of the first
five years the section is repealed the public benefit anticipated
as a result of this amendment will be a better understanding of
the interpreter certification program. There will be no effect on
small businesses. There is no anticipated economic hardship
to persons.
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Comments on this proposed repeal may be submitted to Angela
Bryant, Texas Commission for the Deaf and Hard of Hearing,
P.O. Box 12904, Austin, Texas 78711-2904.

This repeal is proposed under the Human Resources Code,
§81.006(b) (3), which provides the Texas Commission for the
Deaf and Hard of Hearing with the authority to adopt rules for
administration and programs.

No other statute, code or article is affected by this proposed
repeal.

§183.123. Certificate Comparisons.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 1,
1999.

TRD-9905565
David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 407-3250

♦ ♦ ♦
40 TAC §183.125

The Texas Commission for the Deaf and Hard of Hearing is
proposing an amendment to §183.125, concerning certification
process. This amendment is proposed to update the certifica-
tion process.

David W. Myers, Executive Director, has determined that for
each year of the first five years the section is in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the section.

Mr. Myers has also determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of this amendment will be a better understanding of
the interpreter certification program. There will be no effect on
small businesses. There is no anticipated economic hardship
to persons required to comply with the section as proposed.

Comments on this proposed amendment may be submitted to
Angela Bryant, Texas Commission for the Deaf and Hard of
Hearing, P.O. Box 12904, Austin, Texas 78711-2904.

This amendment is proposed under the Human Resources
Code, §81.006(b) (3), which provides the Texas Commission
for the Deaf and Hard of Hearing with the authority to adopt
rules for administration and programs.

No other statute, code or article is affected by this proposed
amendment.

§183.125. Certification Process.

The commission has established a certification process and the re-
quirements for four types [five levels] of certification: sign language;
intermediary; oral; and systems. Upon receipt of application and
payment of fees, the commission staff shall [either process certificate
reciprocity or ]schedule an examination. The board shall recom-
mend that the commission certify the applicant upon achieving pass-
ing [based on completion of reciprocity requirements, or by] scores
[received] from examination.

(1) For Level I, the basic written [the board will admin-
ister a written] test will be administered to verify knowledge and
understanding of [covering] the standards of ethical behavior. The
Level I performance evaluation will be administered to test expres-
sive and receptive [and an evaluation of] proficiency in interpreting
and transliterating [which tests expressive, interactive, and receptive
skills].

(2) For Level II, the comprehensive [the board will vali-
date certification held by the interpreter at the Texas Commission for
the Deaf and Hard of Hearing (TCDHH) Level I or equivalent and ad-
minister a] written test will be administered to verify knowledge and
understanding of [covering] the standards of ethical behavior. The
Level III performance evaluation will be administered to test expres-
sive and receptive [and an evaluation of] proficiency in interpreting
or [and] transliterating [which tests expressive, interactive, and recep-
tive skills].

(3) For Level III, the comprehensive [the board will
validate certification held by the interpreter at TCDHH Level I
or Level II or equivalent and administer a] written test will be
administered to verify knowledge and understanding of [covering]
the standards of ethical behavior. [and an evaluation of] The Level
III performance evaluation will be administered to test expressive and
receptive proficiency in interpreting and transliterating [which tests
expressive, interactive, and receptive skills].

(4) For Level IV,the comprehensive [the board will val-
idate certification held by the interpreter at TCDHH Level III or
equivalent certification and administer a] written test will be admin-
istered to verify knowledge and understanding of [covering] the stan-
dards of ethical behavior. The Level V performance evaluation will
be administered to test expressive and receptive [and an evaluation
of] proficiency in interpreting and transliterating[receptive interpret-
ing skills].

(5) For Level V, the comprehensive[theboard will validate
certification held by the interpreter at TCDHH Level III or Level IV or
equivalent and administer a] written test will be administered to verify
knowledge and understanding of [covering] the standards of ethical
behavior. [and an evaluation of] The Level V performance evaluation
will be administered to test expressive and receptive proficiency in
[expressive] i nterpreting and transliterating[expressive and receptive
skills].

(6) For the Level III Intermediary, the comprehensive
written test will be administered to verify knowledge and understand-
ing of the standards of ethical behavior. The Level III Intermediary
performance evaluation will be administered to test proficiency in
expressive interpreting between a deaf consumer and a hearing inter-
preter.

(7) For the Level IV Intermediary, the comprehensive
written test will be administered to verify knowledge and understand-
ing of the standards of ethical behavior. The Level V Intermediary
performance evaluation will be administered to test proficiency in
expressive interpreting between a deaf consumer and a hearing inter-
preter.

(8) For the Level V Intermediary, the comprehensive writ-
ten test will be administered to verify knowledge and understanding
of the standards of ethical behavior. The Level V Intermediary perfor-
mance evaluation will be administered to test proficiency in expressive
interpreting between a deaf consumer and a hearing interpreter.

(9) For the Oral Certificate:Basic (OC:B), the basic writ-
ten test will be administered to verify knowledge and understanding
of the standards of ethical behavior. The OC:B performance evalua-
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tion will be administered to test proficiency in spoken-to-visible and
visible-to-spoken skills.

(10) For the Oral Certificate:Comprehensive (OC:C), the
comprehensive written test will be administered to verify knowledge
and understanding of the standards of ethical behavior. The OC:C
performance evaluation will be administered to test proficiency in
spoken-to-visible and visible-to-spoken skills.

(11) For the Oral Certificate: Visible (OC:V), the com-
prehensive written test will be administered to verify knowledge and
understanding of the standards of ethical behavior. The OC:V perfor-
mance evaluation will be administered to test proficiency in visible-
to-spoken skills.

(12) For the Morphemic Sign System certificate (MSS),
the basic written test will be administered to verify knowledge
and understanding of the standards of ethical behavior. The MSS
performance evaluation will be administered to test proficiency in
expressive and receptive transliterating using the morphemic sign
system.

(13) For the Signing Exact English certificate (SEE II),
the basic written test will be administered to verify knowledge and
understanding of the standards of ethical behavior. The SEE II
performance evaluation will be administered to test proficiency in
expressive and receptive transliterating using the SEE II sign system.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 1,
1999.

TRD-9905566
David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 407-3250

♦ ♦ ♦
40 TAC §183.126

The Texas Commission for the Deaf and Hard of Hearing
proposes new 183.126, concerning retaking evaluation.The new
section is proposed to clarify requirements for retaking an
interpreter certification evaluation.

David W. Myers, Executive Director, has determined that for
each year of the first five years the section is in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the section.

Mr. Myers has also determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of this section will be a better understanding of
the interpreter certification program. There will be no effect on
small businesses. There is no anticipated economic hardship
to persons required to comply with the section as proposed.

Comments on this proposed section may be submitted to
Angela Bryant, Texas Commission for the Deaf and Hard of
Hearing, P.O. Box 12904, Austin, Texas 78711-2904.

The new section is proposed under the Human Resources
Code, §81.006(b)(3), which provides the Texas Commission for
the Deaf and Hard of Hearing with the authority to adopt rules
for administration and programs.

No other statute, code or article is affected by this proposed
section.

§183.126. Retaking Evaluation.

An applicant who fails an evaluation is eligible to retake an evaluation
six months after the failed evaluation date. The applicant must submit
a new application and pay the appropriate fee.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 1,
1999.

TRD-9905567
David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 407-3250

♦ ♦ ♦
40 TAC §183.129

The Texas Commission for the Deaf and Hard of Hearing
proposes new 183.129, concerning certificate comparisons.
The new section is proposed to update certificate comparisons
for reciprocity purposes.

David W. Myers, Executive Director, has determined that for
each year of the first five years the section is in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the section.

Mr. Myers has also determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of this section will be a better understanding of
the interpreter certification program. There will be no effect on
small businesses. There is no anticipated economic hardship
to persons required to comply with the section as proposed.

Comments on this proposed section may be submitted to
Angela Bryant, Texas Commission for the Deaf and Hard of
Hearing, P.O. Box 12904, Austin, Texas 78711-2904.

The new section is proposed under the Human Resources
Code, §81.006(b)(3), which provides the Texas Commission for
the Deaf and Hard of Hearing with the authority to adopt rules
for administration and programs.

No other statute, code or article is affected by this proposed
section.

§183.129. Certificate Comparisons.

Below are certificate comparisons as recognized by the commission.
These skill level comparisons are equivalencies to the Registry of
Interpreters for the Deaf (RID). Other certifying organizations or
agencies must be approved by the board on an individual basis.
Figure: 40 TAC §183.129

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 1,
1999.

TRD-9905568
David Myers
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Executive Director
Texas Commission for the Deaf and Hard of Hearing
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 407-3250

♦ ♦ ♦
40 TAC §183.137

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Commission for the Deaf and Hard of Hearing or in the
Texas Register office, Room 245, James Earl Rudder Building, 1019
Brazos Street, Austin.)

The Texas Commission for the Deaf and Hard of Hearing
is proposing to repeal §183.137 concerning requirements for
retaking an interpreter certification evaluation. This section is
being repealed in order to change the section number.

David W. Myers, Executive Director, has determined that for
each year of the first five years the section is repealed there
will be no fiscal implications for state or local government as a
result of repealing the section.

Mr. Myers has also determined that for each year of the first
five years the section is repealed the public benefit anticipated
as a result of this amendment will be a better understanding of
the interpreter certification program. There will be no effect on
small businesses. There is no anticipated economic hardship
to persons.

Comments on this proposed repeal may be submitted to Angela
Bryant, Texas Commission for the Deaf and Hard of Hearing,
P.O. Box 12904, Austin, Texas 78711-2904.

This repeal is proposed under the Human Resources Code,
§81.006(b)(3), which provides the Texas Commission for the
Deaf and Hard of Hearing with the authority to adopt rules for
administration and programs.

No other statute, code or article is affected by this proposed re-
peal.

§183.137. Retaking Evaluation.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 1,
1999.

TRD-9905569
David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 407-3250

♦ ♦ ♦
40 TAC §183.143

The Texas Commission for the Deaf and Hard of Hearing is
proposing an amendment to §183.143. This amendment is
proposed to update the verbiage in this section.

David W. Myers, Executive Director, has determined that for
each year of the first five years the section is in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the section.

Mr. Myers has also determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of this amendment will be a better understanding of
the interpreter certification program. There will be no effect on
small businesses. There is no anticipated economic hardship
to persons required to comply with the section as proposed.

Comments on this proposed amendment may be submitted to
Angela Bryant, Texas Commission for the Deaf and Hard of
Hearing, P.O. Box 12904, Austin, Texas 78711-2904.

This amendment is proposed under the Human Resources
Code, §81.006(b) (3), which provides the Texas Commission
for the Deaf and Hard of Hearing with the authority to adopt
rules for administration and programs.

No other statute, code or article is affected by this proposed
amendment.

§183.143. Maintenance[/Renewal] Requirements.

The [Texas Commission for the Deaf and Hard of Hearing (TCDHH)]
interpreter certificates awarded by the commission are [in effect] valid
for a five-year period and shall be [validated] renewed annually by
October 1. [provided that the following requirements are met:]

(1) After the October 1 deadline, a 30-day grace period
will be allowed for a certificate holder to satisfy the maintenance
requirements and submit proper fees. [maintenance of current
certificate or equivalent certificate from another entity according to
§183.125 of this title (relating to the Certificate Comparisons); and]

(2) After the 30-day grace period, a certificate holder
shall pay a late fee as prescribed herein by rule. [annual filing of the
TCDHH certificate maintenance form and fee payment.]

(3) Ninety days after the annual maintenance date the
commission may revoke the certificate of any interpreter who has not
paid the annual maintenance fee and late fee.

(4) The certificate holder shall be notified of the com-
mission’ s intent to revoke the certificate and shall give the certificate
holder an opportunity to show compliance with certification, recer-
tification, or renewal requirements. The notice must be sent to the
certificate holder at least 30 days prior to revocation action.

(A) The commission may revoke a certificate by a
majority vote at a regular open meeting.

(B) Upon the revocation of a certificate notification
shall be sent to the certificate holder by certified mail; notification of
revocation shall also be sent to interpreter service providers.

(C) A certificate holder whose certificate has been
revoked may file a written appeal of the revocation decision with the
commission within 45 days of the date of the commission’ s decision.
The appellant may request a hearing before the commission.

(D) The commission will consider the appeal and
may offer a hearing in accordance with established commission
procedures.

(E) Upon certification revocation, a certificate holder
must submit a new application, pay the required fee, and meet
established requirements to be certified again.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 1,
1999.
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TRD-9905570
David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 407-3250

♦ ♦ ♦
40 TAC §183.145

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Commission for the Deaf and Hard of Hearing or in the
Texas Register office, Room 245, James Earl Rudder Building, 1019
Brazos Street, Austin.)

The Texas Commission for the Deaf and Hard of Hearing is
proposing to repeal §183.145 concerning requirements needed
to maintain or renew an interpreter certification. This section is
being repealed in order to change the section number.

David W. Myers, Executive Director, has determined that for
each year of the first five years the section is repealed there
will be no fiscal implications for state or local government as a
result of repealing the section.

Mr. Myers has also determined that for each year of the first
five years the section is repealed the public benefit anticipated
as a result of this amendment will be a better understanding of
the interpreter certification program. There will be no effect on
small businesses. There is no anticipated economic hardship
to persons.

Comments on this proposed repeal may be submitted to Angela
Bryant, Texas Commission for the Deaf and Hard of Hearing,
P.O. Box 12904, Austin, Texas 78711-2904.

This repeal is proposed under the Human Resources Code,
§81.006(b)(3), which provides the Texas Commission for the
Deaf and Hard of Hearing with the authority to adopt rules for
administration and programs.

No other statute, code or article is affected by this proposed
repeal.

§183.145. Maintenance/Renewal of Certification.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 1,
1999.

TRD-9905571
David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 407-3250

♦ ♦ ♦
40 TAC §183.161

The Texas Commission for the Deaf and Hard of Hearing is
proposing an amendment to §183.161. This amendment is
proposed to update the verbiage in this section.

David W. Myers, Executive Director, has determined that for
each year of the first five years the section is in effect there

will be no fiscal implications for state or local government as a
result of enforcing or administering the section.

Mr. Myers has also determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of this amendment will be a better understanding of
the interpreter certification program. There will be no effect on
small businesses. There is no anticipated economic hardship
to persons required to comply with the section as proposed.

Comments on this proposed amendment may be submitted to
Angela Bryant, Texas Commission for the Deaf and Hard of
Hearing, P.O. Box 12904, Austin, Texas 78711-2904.

This amendment is proposed under the Human Resources
Code, §81.006(b)(3), which provides the Texas Commission for
the Deaf and Hard of Hearing with the authority to adopt rules
for administration and programs.

No other statute, code or article is affected by this proposed
amendment.

§183.161. Extension of Certification Pending Recertification.

Certificate holders [Interpreters] wishing to recertify by [direct]
evaluation of their skills must submit an official recertification
application before the expiration date of current certification. [may
request an extension in writing of their current certification past the
expiration date.] The extension is valid only through the next [two]
scheduled evaluation session [sessions at the level]. The extension
shall be terminated if:[the interpreter has not been evaluated by the
end of the second scheduled evaluation session.]

(1) The certificate holder fails to accept theone-time offer
to recertify at the next available evaluation date.

(2) The certificate holder does not achieve the level of
certification attempted.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 1,
1999.

TRD-9905573
David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 407-3250

♦ ♦ ♦
40 TAC §183.163

The Texas Commission for the Deaf and Hard of Hearing is
proposing an amendment to §183.163. This amendment is
proposed to update the verbiage in this section.

David W. Myers, Executive Director, has determined that for
each year of the first five years the section is in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the section.

Mr. Myers has also determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of this amendment will be a better understanding of
the interpreter certification program. There will be no effect on
small businesses. There is no anticipated economic hardship
to persons required to comply with the section as proposed.
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Comments on this proposed amendment may be submitted to
Angela Bryant, Texas Commission for the Deaf and Hard of
Hearing, P.O. Box 12904, Austin, Texas 78711-2904.

This amendment is proposed under the Human Resources
Code, §81.006(b)(3), which provides the Texas Commission for
the Deaf and Hard of Hearing with the authority to adopt rules
for administration and programs.

No other statute, code or article is affected by this proposed
amendment.

§183.163. Continuing Education Requirements.

[The section establishes continuing education requirements for recer-
tification.] These requirements are intended to maintain and improve
the overall [quality of the professional] skills of the certificate holder
[interpreter and] to keep the interpreter knowledgeable of current re-
search, techniques, and practices [and to provide additional resources
which will improve skills and competence in interpreting].

(1) Continuing education includes courses, workshops,
seminars, lectures, classes, and staff development activities oriented
toward the enhancement of interpreting practice, values, skills, and
knowledge. Preparation and delivery time for [instruction of] work-
shops, seminars, etc. or preparation time for articles for publication
may also be credited toward meeting renewal requirements. This def-
inition does not preclude cross-professional and/or cross-disciplinary
training if it is clearly related to the enhancement of interpreting prac-
tice, values, skills, and knowledge. Continuing [Furthermore, contin-
uing] education units (CEU’s) granted by accredited colleges, univer-
sities, and other agencies will be accepted as long as the descriptions
of the sessions and training are within the disciplinary training as
prescribed and/or approved by the commission.

(2) A certificate holder must complete a prescribed num-
ber of hours of continuing education as stated in the recertification
requirements [procedures] of this title. One continuing education unit
(1.0 CEU) is counted as 10 hours of participation in an approved con-
tinuing education experience; 1.5 CEU’s is counted as one credit hour
of an approved college course.

(3) Instructors, lecturers, presenters, and conductors who
are [Texas Commission for the Deaf and Hard of Hearing] certificate
holders will receive two times the number of CEU credit for topics
approved by the board [or commission] for their preparation and
delivery time.

[(4) A formerly certified interpreter whose certificate has
been revoked for failure to pay the annual renewal fee for two
consecutive years and who makes application for reinstatement, shall
pay therequired feesand penaltiesand shall accrueat least 1.5 unitsof
continuing education for each year in which certificate reinstatement
is being requested.]

(4) [5] The commission may grant exemptions for the
continuing education requirements:

(A) a certificate holder may [must petition the board
for an exemption due to retirement, and] submit an affidavit certifying
intent not to engage in the practice of interpreting and request and
exemption;

(B) a certificate holder who is a nonresident of Texas
and is not engaged in the practice of interpreting within Texas may
[must petition the board for an exemption and] submit an affidavit
certifying to this effect and request an exemption;

(C) a certificate holder may [must petition the board
for an exemption based on] submit documented medical reasons

which preclude the certificate holder from obtaining continuing
education units and request an exemption; or

(D) a certificate holder who is on extended active
military duty and is unable to practice interpreting during the
reporting period must submit [fi le] a copy of orders to active military
duty and request an exemption. [with the commission]

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 1,
1999.

TRD-9905572
David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 407-3250

♦ ♦ ♦
Subchapter C. STANDARDS OF ETHICAL BE-
HAVIOR FOR INTERPRETERS
40 TAC §183.305

The Texas Commission for the Deaf and Hard of Hearing is
proposing an amendment to §183.305. This amendment is
proposed to update the verbiage in this section.

David W. Myers, Executive Director, has determined that for
each year of the first five years the section is in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the section.

Mr. Myers has also determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of this amendment will be a better understanding of
the interpreter certification program. There will be no effect on
small businesses. There is no anticipated economic hardship
to persons required to comply with the section as proposed.

Comments on this proposed amendment may be submitted to
Angela Bryant, Texas Commission for the Deaf and Hard of
Hearing, P.O. Box 12904, Austin, Texas 78711-2904.

This amendment is proposed under the Human Resources
Code, §81.006(b)(3), which provides the Texas Commission for
the Deaf and Hard of Hearing with the authority to adopt rules
for administration and programs.

No other statute, code or article is affected by this proposed
amendment.

§183.305. Code of Ethics [Codes].

The following provisions shall govern the behavior of interpreters/
transliterators certified by the commission. [The basic standard is as
follows.]

(1) Interpreter/Transliterator [Interpreters/Transliterators]
shall keep all assignment-related information strictly confidential.

(2) Interpreter/Transliterator [Interpreters/Transliterators]
shall render the message faithfully, always conveying the content and
spirit of the speaker, using language most readily understood by the
person(s) whom they serve.
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(3) Interpreter/Transliterator [Interpreters/Transliterators]
shall not counsel, advise, or interject personal opinions.

(4) Interpreter/Transliterator shall accept assignments
using discretion with regard to skills, setting and the consumer
involved. [Interpreters/Transliterators shall not counsel, advise, or
interject personal opinions.]

(5) Interpreter/Transliterator [Interpreters/Transliterators]
shall request compensation for services in a professional and judicious
manner.

(6) Interpreter/Transliterator [Interpreters/Transliterators]
shall function in a manner appropriate to the situation.

(7) Interpreter/Transliterator [Interpreters/Transliterators]
shall strive to further knowledge and skills through participation
in workshops, professional meetings, interaction with professional
colleagues, and reading of current literature in the field.

(8) Interpreter/Transliterator [Interpreters/Transliterators]
shall strive to maintain high professional standards in compliance
with the standards of ethical behavior.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 1,
1999.

TRD-9905574
David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 407-3250

♦ ♦ ♦
Subchapter D. DENIAL, SUSPENSION, OR
REVOCATION OF A CERTIFICATE
40 TAC §183.501

The Texas Commission for the Deaf and Hard of Hearing is
proposing an amendment to §183.501. This amendment is
proposed to update the verbiage in this section.

David W. Myers, Executive Director, has determined that for
each year of the first five years the section is in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the section.

Mr. Myers has also determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of this amendment will be a better understanding of
the interpreter certification program. There will be no effect on
small businesses. There is no anticipated economic hardship
to persons required to comply with the section as proposed.

Comments on this proposed amendment may be submitted to
Angela Bryant, Texas Commission for the Deaf and Hard of
Hearing, P.O. Box 12904, Austin, Texas 78711-2904.

This amendment is proposed under the Human Resources
Code, §81.006(b)(3), which provides the Texas Commission for
the Deaf and Hard of Hearing with the authority to adopt rules
for administration and programs.

No other statute, code or article is affected by this proposed
amendment.

§183.501. Grounds of Denial, Suspension, or Revocation of an
Interpreter.

Certificate or Interpreter Certification Application. The commission
[Texas Commission for the Deaf and Hard of Hearing] may deny
application; suspend or revoke certification; or otherwise discipline,
reprimand, or place on probation a[an] certificate holder [interpreter]
for any of the following causes:

(1) conviction of a felony or any offense involving moral
turpitude. In determining if the criminal conviction has a direct
bearing on whether the interpreter or applicant should be entrusted
to serve the public, the commission considers the particular facts
and circumstances of each case to include evidence of those matters
required by Texas Revised Civil Statutes, Articles 6252-13c and
13d. [Government Code §2001.001,et seq] The crimes having such
a direct bearing include criminal conduct of homicide, rape, sexual
abuse, indecency with a child, injury to a child, aggravated assault,
robbery, burglary, theft, forgery, bribery, perjury, and those relating
to controlled substances;

(2) use or under the influence of drugs or intoxicating
liquors to an extent that affects his or her professional competence.
This includes: the use or under the influence of drugs or intoxicating
liquors during an interpreting assignment, whether or not controlled,
to an extent that is dangerous to the interpreter or applicant, or any
other members of the public; the use or under the influence of drugs
or intoxicating liquors during an interpreting assignment, to the extent
that such use impairs the interpreter’s or applicant’s ability to perform
the work of interpreting in a competent [safe] and responsible manner;

(3) impersonating another person who holds an inter-
preter certification from the commission [TCDHH/BEI];

(4) allowing another person to use their [his or her]
interpreter certification;

(5) representing that the interpreter has a level of
certification different from the actual level of certification awarded
by the commission, in excess of the actual level of certification;

(6) using fraud, deception or misrepresentation in an
application for certification;

(7) willfully violating or aiding in the violation of any of
the standards of ethical behavior;

(8) being grossly incompetent or grossly negligent in per-
forming the [his or her] duties as an interpreter; or having demon-
strated repeated and/or continuous negligence or irresponsibility in
the performance of their [his or her] duties;

(9) being adjudicated mentally incompetent by a court of
competent jurisdiction;

(10) intentionally harassing, abusing, or intimidating,
either physically or verbally a commissioner, a board member,
evaluator, [candidate,] or any [supportive] staff of the commission
[either physically or verbally];

(11) intentionally divulging any aspect of confidential
information relating to the certification evaluation including content,
topic, vocabulary, identity of individuals involved in the tests, skills,
written test questions [tests], and any other testing materials deemed
confidential;

(12) failure to meet requirements for certification main-
tenance;
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(13) engaging in the practice of interpreting while
certification is suspended; or

(14) falsification of re-certification documents by altering
original letters, certificates issued through continuing education, or
attendance verification.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 1,
1999.

TRD-9905575
David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 407-3250

♦ ♦ ♦
40 TAC §183.507

The Texas Commission for the Deaf and Hard of Hearing is
proposing an amendment to §183.507. This amendment is
proposed to update the verbiage in this section.

David W. Myers, Executive Director, has determined that for
each year of the first five years the section is in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the section.

Mr. Myers has also determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of this amendment will be a better understanding of
the interpreter certification program. There will be no effect on
small businesses. There is no anticipated economic hardship
to persons required to comply with the section as proposed.

Comments on this proposed amendment may be submitted to
Angela Bryant, Texas Commission for the Deaf and Hard of
Hearing, P.O. Box 12904, Austin, Texas 78711-2904.

This amendment is proposed under the Human Resources
Code, §81.006(b) (3), which provides the Texas Commission
for the Deaf and Hard of Hearing with the authority to adopt
rules for administration and programs.

No other statute, code or article is affected by this proposed
amendment.

§183.507. Probation.

(a) Certificate holders whose [interpreter] certification is
suspended or revoked for any reason other than not satisfying [the
validation/] maintenance requirements may request probation. The
certificate holder shall request probation in writing to the commission
[chairperson] within 30 days of receipt of the notice of revocation or
suspension. The [certificate holder shall include in his or her request
the] following information shall be included in the request:

(1) a record [the certificate holder’s history] of good
conduct;

(2) a list of character witnesses [the names of individuals
or other interpreter certificate holders who may attest to the certificate
holder’ s good character];

(3) written statements supporting probation rather than
suspension or revocation;

(4) information to substantiate the certificate holder’s
intent to comply with all requirements if probation is granted.

(b) A [certificate holder’s] request for probation does not
negate acertificate holder’s [his or her] right to appeal. The time
limit for requesting an appeal, if appropriate, begins the date the
certificate holder is notified of the decision on his or her request for
probation.

(c) The certificate holder is entitled to be notified by certified
mail of the commission’s decision on the probation request [by
certified mail]. All probation agreements shall include the terms and
time period of the probation. Any violation [by the certificate holder]
of the terms of the agreement is grounds for suspension or revocation
of the probationary certificate.

(d) If the certificate holder accepts the terms of the probation
agreement, the certificate holder must sign the probation agreement
and send it to the commission at least [chairperson within] 30 days,
before [. If] the commission [chairperson does not receive a signed
copy of the agreement within 30 days the commission chairperson]
suspends or revokes the certification according to the commission’s
original decision.

(e) Certificate holders on probation are entitled to written
notification before their probation is rescinded to give [and] an
opportunity to show why such action should not be taken.

(f) A certificate holder may be placed on probation only
once during the five-year certificate period.

(g) A certificate holder’s period of probation may be
extended but not beyond the expiration date of the certificate.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 1,
1999.

TRD-9905576
David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 407-3250

♦ ♦ ♦
40 TAC §183.511

The Texas Commission for the Deaf and Hard of Hearing is
proposing an amendment to §183.511. This amendment is
proposed to update the verbiage in this section.

David W. Myers, Executive Director, has determined that for
each year of the first five years the section is in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the section.

Mr. Myers has also determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of this amendment will be a better understanding of
the interpreter certification program. There will be no effect on
small businesses. There is no anticipated economic hardship
to persons required to comply with the section as proposed.

Comments on this proposed amendment may be submitted to
Angela Bryant, Texas Commission for the Deaf and Hard of
Hearing, P.O. Box 12904, Austin, Texas 78711-2904.
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This amendment is proposed under the Human Resources
Code, §81.006(b)(3), which provides the Texas Commission for
the Deaf and Hard of Hearing with the authority to adopt rules
for administration and programs.

No other statute, code or article is affected by this proposed
amendment.

§183.511. Certification of Felons.

(a) Refer to the Texas Civil Statutes, Article 6252-13c.

(b) Persons convicted of a felony may request [TCDHH]
commission approval for certification [to make application to become
a certified interpreter] by providing a letter verifying the actual
conviction(s), dates, probation, evidence of successful rehabilitation,
and any other evidence the person wishes the commission to consider.

(c) If the criminal conviction is directly related to the
profession of an interpreter, the commission shall consider:

(1) the nature and seriousness of the crime;

(2) the relationship of the crime to the purposes for re-
questing to become a certified [requiring a certification or application
to be an] interpreter;

(3) the extent which being a certified interpreter [a
certificate or application] might afford an opportunity to repeat the
criminal activity in which the individual had been involved; and

(4) the relationship of the crime to the ability, capacity,
or fitness required to perform the duties and discharge the responsi-
bilities of a certified [an] interpreter.

[(d) In making a determination whether to allow application
to become a certified interpreter, the commission shall consider the
following evidence:]

[(1) the extent and nature of the person’s past criminal
activity;]

( 5) [2] the age of the person at the time of the of crime;

(6) [3] the amount of time that has elapsed since the per-
son’s last criminal activity;

(7) [4] the conduct and work activity of the person prior
to and following the criminal activity;

(8) [5] evidence of the person’s rehabilitation or rehabil-
itative effort while incarcerated or following release;

(9) [6] other evidence of the person’s present fitness,
including letters of recommendation from prosecution, law enforce-
ment, and correctional officers who prosecuted, arrested, or had cus-
todial responsibility for the person; the sheriff and chief of police
in the community where the person resides; and any other person in
contact with the convicted person.

(d) [e] It shall be the responsibility of the applicant to the
extent possible to secure and provide to the commission recommen-
dations from the prosecution, law enforcement, and correctional au-
thorities; the applicant shall also furnish proof in such form as may
be required by the commission that he/she has maintained a record
of good conduct and has paid all outstanding court costs, supervision
fees, fines, and restitution as may have been ordered in all criminal
cases in which the applicant [he/she] has been convicted.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on September 1,
1999.

TRD-9905577
David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 407-3250

♦ ♦ ♦

Part 19. TEXAS DEPARTMENT OF
PROTECTIVE AND REGULATORY SER-
VICES

Chapter 701. COMMUNITY INITIATIVES

Subchapter B. COMMUNITIES IN SCHOOLS
40 TAC §§701.231-701.233

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Protective and Regulatory Services or in the
Texas Register office, Room 245, James Earl Rudder Building, 1019
Brazos Street, Austin.)

The Texas Department of Protective and Regulatory Services
(TDPRS) proposes the repeal of §§701.231-701.233, concern-
ing compensatory education funds, JTPA funds, and Temporary
Assistance for Needy Families (TANF) funding, in its Community
Initiatives chapter. The purpose of the repeals is to delete rules
governing funding of Communities in Schools (CIS) programs
simultaneously with the adoption of new rules concerning the
same topic.

Drew Thigpen, Deputy Director for Finance, has determined
that for the first five-year period the proposed sections will
be in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
sections.

Mr. Thigpen also has determined that for each year of the first
five years the sections are in effect the public benefit anticipated
as a result of enforcing the section will be deletion of rules
that are no longer applicable. There will be no effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the proposed sections.

Questions about the content of the proposal may be directed to
Thomas Chapmond at (512) 438-3309 in TDPRS’s Community
Initiatives Division. Written comments on the proposal may
be submitted to Supervisor, Rules and Handbooks Unit-266,
Texas Department of Protective and Regulatory Services E-205,
P.O. Box 149030, Austin, Texas 78714-9030, within 30 days of
publication in the Texas Register.

The repeals are proposed under Chapter 40 of the Human
Resources Code and Subchapter I of Chapter 264 of the Texas
Family Code.

The repeals implement the Texas Family Code, Chapter 264,
Subchapter I, and the Texas Education Code, Chapter 42,
Subchapter C.

§701.231. Compensatory Education Funds.

§701.232. JTPA Funds.
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§701.233. Temporary Assistance for Needy Families (TANF) Fund-
ing.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905637
C. Ed Davis
Deputy Director, Legal Services
Texas Department of Protective and Regulatory Services
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 438-3765

♦ ♦ ♦
40 TAC §701.271, §701.272

The Texas Department of Protective and Regulatory Services
(TDPRS) proposes new §§701.271 and 701.272, concerning
appropriated state and federal funds and other funding, in its
Community Initiatives chapter. The new sections are proposed
in new Subchapter B, Communities in Schools. The purpose
of the new sections is to provide guidance for distribution of
Communities in Schools (CIS) funds.

Drew Thigpen, Deputy Director for Finance, has determined
that for the first five-year period the proposed sections will
be in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
sections.

Mr. Thigpen also has determined that for each year of the
first five years the sections are in effect the public benefit
anticipated as a result of enforcing the sections will be to ensure
that rules are in effect governing the distribution of CIS funds,
since current rules governing that expire on December 31,
1999. There will be no effect on small businesses. There is
no anticipated economic cost to persons who are required to
comply with the proposed sections.

Questions about the content of the proposal may be directed to
Thomas Chapmond at (512) 438-3309 in TDPRS’s Community
Initiatives Division. Written comments on the proposal may
be submitted to Supervisor, Rules and Handbooks Unit-266,
Texas Department of Protective and Regulatory Services E-205,
P.O. Box 149030, Austin, Texas 78714-9030, within 30 days of
publication in the Texas Register.

The new sections are proposed under Chapter 40 of the Human
Resources Code and Subchapter I of Chapter 264 of the Texas
Family Code.

The new sections implement the Texas Family Code, Chapter
264, Subchapter I, and the Texas Education Code, Chapter 42,
Subchapter C.

§701.271. Appropriated State and Federal Funds.
(a) Replication and Development Funding.

(1) The state will retain a base level funding amount, to
be determined by the Texas Department of Protective and Regulatory
Services (TDPRS), for replication of the program in areas of the
state that are not served by a participating Communities in Schools
(CIS) program. Replication funds will be made available through
a competitive Request for Proposal process. First-year replication
funding will be a one-time planning grant for the development of a
business plan. Developing programs will receive a specified funding

amount each year for no longer than three years, at which time
they will become fully developed programs and their funding will be
determined by the funding formula established in subsection (b) of
this section concerning continuation funding. Developing programs
may elect to receive continuation funding rather than development
funding prior to the expiration of three years, at the option of the
program.

(2) Any funds not awarded under paragraph (1) of this
subsection may beallocated to contracted CIS programs for expansion
based on the following criteria:

(A) no less than 5% nor more than 30% shall be
distributed to the individual CIS programs based on the relative
proportion of the number of at-risk students attending school districts
served by the respective program compared to the number of at-risk
students in all school districts served by CIS in the first year of the
preceding biennium;

(B) no less than 50% nor more than 80% shall be
distributed to the individual CIS programs based on the relative
number of at-risk students in the school districts served by the
respective program compared to the number of at-risk students in
all school districts served by CIS in the first year of the preceding
biennium; and

(C) no less than 5% nor more than 10% shall be
distributed on the basis of the weighted financial resources of
individual communities and school districts, if less than the state
average, asreflected in the statewide averageof taxable property value
per pupil in the state’ s independent school districts, as determined in
the most recent information available from the Comptroller’ sProperty
Tax Division.

(b) Continuation Funding.

(1) TDPRS will allocate an amount of funds available
for distribution to fully developed programs based on the following
criteria:

(A) an equal amount of funds for each program to be
determined by TDPRS;

(B) no less than 5% nor more than 20% shall be
distributed to the individual CIS programs based on the relative
proportion of the number of at-risk students attending school districts
served by the respective program compared to the number of at-risk
students in all school districts served by CIS in the first year of the
preceding biennium;

(C) no less than 50% nor more than 80% shall be
distributed to the individual CIS programs based on the relative
proportion of the percentage of students served by a program relative
to the total number of students served by all fully developed CIS
programs in the first year of the preceding biennium; and

(D) no less than 5% nor more than 15% shall be
distributed on the basis of the weighted financial resources of
individual communities and school districts, if less than the state
average, asreflected in the statewide averageof taxable property value
per pupil in the state’s independent school districts, as determined by
the most recent data available from the Comptroller’ s Property Tax
Division.

(2) Notwithstanding subsection (b) of this section, TDPRS
may choose to allocate as necessary to maintain the funding levels
initially allocated by the Texas Workforce Commission for fiscal year
1999. Levels initially allocated shall refer to funds allocated at the
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beginning of fiscal year 1999 to the existing CIS programs. This
paragraph shall expire August 31, 2000.

§701.272. Other Funding.

Should other funding become available, the Texas Department of
Protective and Regulatory Services (TDPRS) may either distribute the
funds utilizing the formula concerning replication and development
funding set out in §701.271(a) of this title (relating to Appropriated
State and Federal Funds), or if the funding is for specific kinds
of services, TDPRS may distribute the funds through a competitive
Request for Proposal process.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905636
C. Ed Davis
Deputy Director, Legal Services
Texas Department of Protective and Regulatory Services
Earliest possible date of adoption: October 17, 1999
For further information, please call: (512) 438-3765

♦ ♦ ♦
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WITHDRAWN  RULES
An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing a
notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after filing as specified by the agency withdrawing the action. If a proposal is not adopted or withdrawn
within six months of the date of publication in the Texas Register, it will automatically be withdrawn by the
office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.



TITLE 16. ECONOMIC REGULATION

Part 9. TEXAS LOTTERY COMMIS-
SION

Chapter 401. ADMINISTRATION OF STATE
LOTTERY ACT

Subchapter D. LOTTERY GAME RULES
16 TAC §401.312

The Texas Lottery Commission has withdrawn from considera-
tion for permanent adoption the proposed new §401.312, which
appeared in the April 30, 1999, issue of the Texas Register (24
TexReg 3285).

Issued in Austin, Texas, on August 30, 1999.

TRD-9905517
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Effective date: August 30, 1999
For further information, please call: (512) 344-5113

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

Part 9. TEXAS STATE BOARD OF
MEDICAL EXAMINERS

Chapter 163. LICENSURE
22 TAC §163.6

The Texas State Board of Medical Examiners has withdrawn
from consideration for permanent adoption the proposed
amendment of §163.6, which appeared in the July 2, 1999,
issue of the Texas Register (24 TexReg 4955).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905668
Bruce A. Levy, M.D., J.D.
Executive Director

Texas State Board of Medical Examiners
Effective date: September 3, 1999
Proposal publication date: July 2, 1999
For further information, please call: (512) 305-7016

♦ ♦ ♦
Chapter 173. APPLICATIONS
22 TAC §173.1

The Texas State Board of Medical Examiners has withdrawn
from consideration for permanent adoption the proposed repeal
of §173.1, which appeared in the July 2, 1999, issue of the
Texas Register (24 TexReg 4957).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905671
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Effective date: September 3, 1999
Proposal publication date: July 2, 1999
For further information, please call: (512) 305-7016

♦ ♦ ♦
Chapter 175. SCHEDULE OF FEES AND
PENALTIES
22 TAC §§175.1-175.4

The Texas State Board of Medical Examiners has withdrawn
from consideration for permanent adoption the proposed repeal
of §§175.1-175.4, which appeared in the July 2, 1999, issue of
the Texas Register (24 TexReg 4958).

Issued in Austin, Texas, on September 3, 1999.

TRD-9905666
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Effective date: September 3, 1999
For further information, please call: (512) 305-7016

♦ ♦ ♦
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Chapter 175. FEES, PENALTIES AND APPLI-
CATIONS
22 TAC §§175.1-175.5

The Texas State Board of Medical Examiners has withdrawn
from consideration for permanent adoption the proposed new
§§175.1-175.5, which appeared in the July 2, 1999, issue of
the Texas Register (24 TexReg 4958).

Issued in Austin, Texas, on September 3, 1999.

TRD-9905673
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Effective date: September 3, 1999
For further information, please call: (512) 305-7016

♦ ♦ ♦
TITLE 28. INSURANCE

Part 1. TEXAS DEPARTMENT OF IN-
SURANCE

Chapter 21. TRADE PRACTICES

Subchapter T. SUBMISSION OF CLEAN
CLAIMS
28 TAC §§21.2801-21.2809

The Texas Department of Insurance has withdrawn from consid-
eration for permanent adoption new §§21.2801-21.2809, which
appeared in the August 6, 1999, issue of the Texas Register
(24 TexReg 6003).

Filed with the Office of the Secretary of State on September 2,
1999.

TRD-9905605
Lynda H. Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: September 2, 1999
For further information, please call: (512) 463-6327

♦ ♦ ♦
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ADOPTED RULES
An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation of
the action on shorter notice.

If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed
text, the proposal will be republished with the changes.



TITLE 1. ADMINISTRATION

Part 15. TEXAS HEALTH AND HU-
MAN SERVICES COMMISSION

Chapter 355. MEDICAID REIMBURSEMENT
RATES

Subchapter A. COST DETERMINATION PRO-
CESS
1 TAC §355.101, §355.105

The Texas Health and Human Services Commission (HHSC)
adopts amendments to §355.101 and §355.105 without
changes to the proposed text published in the June 25, 1999,
issue of the Texas Register (24 TexReg 4653).

This adoption is submitted simultaneously with an adoption by
the Texas Department of Human Services (DHS) to amend cor-
responding provisions of Title 40, Chapter 20, TAC. Justification
for the amendments is compliance with changes in state and
federal laws. The amendments reflect a change in the Medi-
caid program rate approval process in which the Texas Board
of Human Services no longer recommends rates to HHSC, be-
cause HHSC was assigned responsibility for Medicaid rate de-
termination by a change in state law in House Bill 2913, 75th
Legislature (1997). Since rates for most non-Medicaid payment
rates have a Medicaid counterpart, approval of the Medicaid
rates by HHSC effectively determines the non-Medicaid coun-
terpart rates. Thus, one amendment provides that non- Medi-
caid payment rates will be set to coincide with the counterpart
Medicaid rates. One amendment removes references to the
federal Boren Amendment, which formerly applied to the nurs-
ing facility program, because it is no longer in effect as a result
of a change in federal law.

The sections will function by reflecting the changes in federal
and state law and defining for providers the payment rate
approval process.

Comments regarding the proposal were received from the Texas
Health Care Association. Summaries of the comments and the
commission’s responses follow.

Comment concerning the fiscal impact statement: The com-
menter questioned the determination that the proposed rule
change would not have a fiscal impact.

Response: The proposed rules define the administrative pro-
cess for payment rate approval and do not determine the calcu-

lation of the payment rates paid to contracted providers. HHSC
is not modifying the fiscal impact statement as a result of this
comment.

Comment concerning §355.101(c): The commenter was con-
cerned that the removal of the references to the Boren Amend-
ment not remove HHSC’s regulatory and legal accountability to
reimburse at appropriate levels.

Response: The Boren Amendment was removed from the
proposed rules, because the Boren Amendment is no longer
in effect as a result of a change in federal law. Texas continues
to have a public hearing process where interested parties
can provide input on proposed rates. HHSC is adopting this
subsection without change.

Comment concerning §355.105.(g)(1): The commenter stated
that a written summary of the comments made at the public
rate hearing should still be required to be provided, as it is less
open to subjective interpretation and is a more reliable record
of comments.

Response: HHSC representatives attend the public rate hearing
and the hearing is tape recorded to provide accurate documen-
tation of the comments made at the hearing. The recording is
available to the public. HHSC is adopting this paragraph with-
out change.

The amendments are adopted under the Government Code,
§531.033, which authorizes the commissioner of the Health
and Human Services Commission to adopt rules necessary
to carry out the commission’s duties, and §531.021(b), which
establishes the commission as the agency responsible for
adopting reasonable rules governing the determination of fees,
charges, and rates for medical assistance payments under
Chapter 32, Human Resources Code.

The amendments implement the Government Code, §§531.033
and 531.021(b).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on August 31,
1999.

TRD-9905544
Marina Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Effective date: September 27, 1999
Proposal publication date: June 25, 1999
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For further information, please call: (512) 438-3765

♦ ♦ ♦
TITLE 4. AGRICULTURE

Part 1. TEXAS DEPARTMENT OF
AGRICULTURE

Chapter 3. BOLL WEEVIL ERADICATION
PROGRAM

Subchapter D. REQUIREMENTS FOR PARTIC-
IPATION IN THE ERADICATION PROGRAM
AND ADMINISTRATIVE PENALTY ENFORCE-
MENT
4 TAC §3.80, §3.81

The Texas Department of Agriculture (the department) adopts
the repeal of §3.80 and §3.81, concerning procedures for
placing and perfecting liens on harvested cotton under the boll
weevil eradication program, without changes to the proposal
published in the July 23, 1999 issue of the Texas Register (24
TexReg 5620). The repeal of the sections is adopted to allow
the department to adopt new lien procedures and other related
requirements in accordance with statutory changes made to the
Texas Agriculture Code §74.115 by the enactment of Senate Bill
631, 76th Legislature, 1999. The repeal deletes from Chapter 3,
Subchapter D, procedures for placing a lien on harvested cotton
and procedures for taking judicial action to foreclosure of liens.
The new lien procedures are being adopted by the department
in a separate submission, as new Chapter 3, Subchapter I.

No comments were received on the proposed repeal.

The repeal of §3.80 and §3.81 is adopted under the Texas
Agriculture Code (the Code), §74.120, which provides the
Commissioner of the Texas Department of Agriculture with the
authority to adopt rules necessary to carry out the purposes of
the Code, Chapter 74, Subchapter D.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905660
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Effective date: October 1, 1999
Proposal publication date: July 23, 1999
For further information, please call: (512) 463-4075

♦ ♦ ♦
Subchapter I. COMPLIANCE CERTIFICATE
PROGRAM RULES
4 TAC §§3.500-3.509

The Texas Department of Agriculture (the department) adopts
new Chapter 3, Subchapter I, §§3.500-3.509, concerning com-

pliance certificate program rules for the boll weevil eradication
program published in the July 23, 1999, issue of the Texas Reg-
ister (24 TexReg 5620). Sections 3.503, 3.505, 3.506 and 3.509
are adopted with changes. Sections 3.500-3.502, 3.504, 3.507
and 3.508 are adopted without changes and will not be repub-
lished.

The new sections establish compliance certificate program rules
in accordance with the Texas Agriculture Code, §74.115, as
amended by Senate Bill 631, 76th Legislature, 1999 (Senate
Bill 631). Senate Bill 631 provides that the Texas Boll Weevil
Eradication Foundation Inc. (the foundation) may develop a
compliance certificate program, subject to department rules, to
manage the payment and collection of assessments levied on
cotton growers under the Code, Chapter 74, Subchapter D. In
addition, Senate Bill 631 provides for an assessment lien in
favor of the foundation in the amount of an assessment that is
due and unpaid.

The new sections, as adopted, provide definitions; provide for
notice of the assessment to growers and notice of the lien to
first buyers of cotton; provide for payment of the assessment,
including incentives for early payment and payment of a late
fee for late payment; establish the obligation of buyers of cotton
and growers in relation to the lien, including provisions for when
first purchasers/buyers of cotton take free of the lien, and the
status of the lien as to subsequent buyers; establish priorities
of liens and provide for release of the liens. Section 3.503(c)
has been changed from the proposal by substituting the word
"identification" for "ID". Section 3.505(a) has been changed
from the proposal to clarify that a compliance certificate may
be issued for a single farm on which an assessment has been
paid, as well as where all assessments on all farms have been
paid. The term "may" has been changed to "should" in §3.506,
at subsection (f)(1), to indicate that if a grower needs information
on how to proceed towards getting a joint check processed, he
should contact the department. Section 3.509, at paragraph (1)
has been changed to correct a typographical error and to clarify
that paragraph.

Written comments were submitted by the South Texas Cotton
and Grain Association, Incorporated (STCGA). Plains Cotton
Growers, Incorporated (PCG) presented oral comments at a
public hearing held by the department on the proposed rules
in Littlefield, Texas. Two other public hearings were held by
the department in Abilene and Sinton, Texas, to take public
comment on the proposed rules. A total of nineteen persons
attended the three hearings, including cotton growers, lender
representatives, industry representatives and staff of the Texas
Boll Weevil Eradication Foundation.

PCG commented generally in favor of the proposal, stating that
they believe the rules will serve to: (1) satisfy cotton growers
that there is a collection process for assessments due the
foundation that will ensure all producers pay their share; (2)
protect the state’s cost-share that has been provided to the
program through appropriation of state funds; (3) minimize the
adverse impact of collection on the free flow of cotton in the
marketplace; and (4) enhance the ability of the Foundation to
continue to fund adequate eradication activities to eradicate
the boll weevil. South Texas Cotton and Grain Association
(STCGA) also commented generally in favor of the proposed
rules. The STCGA stated that they believe the ability to collect
assessments is an integral part of the boll weevil eradication
program, and that the compliance certificate program rules will
strengthen the Foundation’s ability to collect assessments with
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minimal inconvenience for producers who fulfill their obligations
by paying their assessments in a timely manner. They also
indicated legal expenses required to pursue judgments against
delinquent accounts may be reduced. They approved of
payment incentives provided in the proposal and also noted
that the rules will not impede the free flow of cotton in the
marketplace. The department agrees with the comments of
PCG and the STCGA, and also believes that the adoption of
the proposal, with the changes previously noted encourage the
financial support for boll weevil eradication programs in Texas by
cotton growers who are most affected by the eradication of the
boll weevil and help protect the public’s investment in boll weevil
eradication by ensuring that cotton growers within each active
program honor, in a timely manner, their financial commitments
to the program and the foundation. Moreover, the success of
the boll weevil eradication program will result in the decrease
of pesticide applications on cotton, which should benefit the
environment.

The new sections are adopted under the Texas Agriculture Code
(the Code), §74.115, as amended by Senate Bill 631, 76th Leg-
islature, 1999, which provides the Texas Department of Agri-
culture with the authority to adopt rules for implementation of
a compliance certificate program to manage the payment and
collection of an assessment paid by cotton growers in active
eradication zones including: rules that establish and relate to
the obligations of growers, buyers and others involved in the pur-
chase of cotton produced in an active eradication zone; rules
allowing incentives in the form of discounts for growers who
pay assessments within a prescribed period of time; rules es-
tablishing penalties and interest against growers who pay as-
sessments after a prescribed time period; and other provisions
the Commissioner of Agriculture may determine are proper; and
the Code, §74.120, which provides the Commissioner of Agri-
culture with the authority to adopt rules necessary to carry out
the purposes of the Code, Chapter 74, Subchapter D.

§3.503. Notice of Assessment to Grower.

(a) The Foundation shall send notice of assessments to each
cotton grower in each active zone who has certified cotton acreage
with the FSA or has reported cotton acreage to the foundation. Notice
shall be sent at least 30 days before the date set by the commissioner
as the due date for assessments in that zone.

(b) If special circumstances prevent the Foundation from
meeting this deadline, the foundation must receive a written waiver
from the Commissioner.

(c) The notice of assessment shall include the grower’s farm
number(s) or the foundation’s field identification number if the
acreage has not been certified with the FSA, counties in which farms
are located and identification number (such as social security number
or taxpayer identification number) and shall inform the grower of the
following:

(1) the date the assessment is due;

(2) the full amount of their assessment;

(3) information relating to an early payment discount;

(4) information relating to payment after the due date; and

(5) that an automatic lien will attach to the cotton grown
on the acreage which is the subject of the assessment and perfect 60
days after the date of the notice of assessment unless the assessment
is paid by that date, or written arrangements are made with the
foundation by that date to pay the assessments.

§3.505. Compliance Certificates.

(a) When a grower has paid all assessments for a farm or for
all farms for which an assessment is due from the grower, in full
for the current crop year, the foundation shall issue a compliance
certificate to that grower for that farm and/or for all farms on which
an assessment is due from that grower and has been paid in full.

(b) This compliance certificate shall include the following
information:

(1) The name of the grower;

(2) The grower’s identification number. This shall be
either a social security number or tax identification number;

(3) All farm numbers on which the grower has an interest
in cotton and the full assessment has been paid. This shall include a
listing of the county and the farm number as certified by the FSA, or
the foundation’s identification number for that farm in the event that
the farm is not certified with FSA.

(c) A compliance certificate shall be issued and mailed by
the foundation within 5 working days of the date the full amount of
assessment is received by the foundation.

(d) In addition to the document described in subsection (b)
of this section, the following shall also serve the same purpose as a
compliance certificate and shall be accepted by first buyers of cotton
as proof of payment of an assessment, in the same manner as a
compliance certificate:

(1) payment information obtained from the foundation’s
limited access website including a download or printout of payment
information relating to individual growers;

(2) a receipt issued by the foundation evidencing payment
of the assessment on the acreage on which the cotton was grown
as long as the receipt contains the same information required to be
included on the compliance certificate; or

(3) a faxed copy of the compliance records of the foun-
dation.

§3.506. Attachment of Lien on Harvested Cotton.

(a) An assessment lien established under the Texas Agricul-
ture Code, §74.115, as amended by Senate Bill 631 (assessment lien)
attaches and is perfected 60 days after the date the foundation mails
notice of an assessment due and owing by a cotton grower certifying
or reporting cotton production within an active eradication zone.

(b) The assessment lien attaches to cotton produced and
harvested from acreage subject to the assessment that assessment year
for the amount of the assessment which is due and unpaid, as defined
by §3.501 of this title (relating to Definitions), for that assessment
year.

(c) The assessment lien attaches only as to the first buyer of
cotton and subsequent buyers take the cotton free of the assessment
lien.

(d) A first buyer of cotton takes free of the assessment lien
if the buyer receives a compliance certificate or other acceptable
documentation as described in §3.505 of this title (relating to
Compliance Certificates).

(e) A first buyer of cotton also takes free of the assessment
lien if the buyer pays for the cotton with a check naming the
department as a joint payee, or writes a separate check for the full
amount of the unpaid assessment naming the department as the sole
payee.
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(f) In the event a check is issued naming the department as
a joint payee:

(1) The grower should contact the department or the foun-
dation for instructions on how to proceed to obtain an endorsement
of the check and a release of lien.

(2) If a check is issued to a lender or other entity as well
as the department and the grower, and the lender or other entity is
entitled to all or a portion of the proceeds from the sale resulting
in only a partial or no payment of the assessment, the grower must
provide documentation adequate to establish the amount of the lien
owed to the lender or other entity, prior to endorsement of the
check by the department and release of the assessment lien by the
Foundation.

(3) In addition to paying the assessment owed in full or
providing documentation that a superior lien holder has claim to all
or a portion of the proceeds from sale of the cotton, before the
department will release an endorsed check to the grower and the
foundation issues a release of lien, the grower shall verify that no
other liens exist as to the cotton which is the subject of the assessment
lien by executing an affidavit to that effect.

§3.509. Release of Lien.

The foundation will issue a release of lien to the grower:

(1) once the assessment has been paid in full or adequate
documentation has been provided to establish that a prior lienholder
is entitled to all or a portion of proceeds of the sale of cotton that
would be paid towards the assessment; and

(2) the grower has executed an affidavit verifying that no
other lienholders are entitled to the proceeds of the cotton, which is
subject to the assessment lien.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905661
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Effective date: October 1, 1999
Proposal publication date: July 23, 1999
For further information, please call: (512) 463-4075

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION

Part 1. RAILROAD COMMISSION OF
TEXAS

Chapter 3. OIL AND GAS DIVISION
16 TAC §3.78

The Railroad Commission of Texas adopts the repeal of §3.78,
relating to drilling operations in the vicinity of the superconduct-
ing super collider, Ellis County, without changes to the version
published in the June 11, 1999, issue of the Texas Register (24
TexReg 4329). Section 3.78, commonly referred to as Statewide
Rule 82, sets out special restrictions on drilling operations in the
vicinity of the now defunct super collider project. As the super

collider project has been canceled, the rule is no longer neces-
sary.

The Commission received no comments regarding the adopted
repeal.

The Commission adopts the repeal pursuant to Texas Natural
Resources Code, §§81.052, 85.042, 85.046, 85.201, 86.042,
89.001, 89.121, and 91.101, which authorize the Commission
to prevent waste of oil and gas, to protect correlative rights and
to prevent the pollution of surface and subsurface water within
the state.

Texas Natural Resources Code, §§81.052, 85.042, 85.046,
85.201, 86.042, 89.001, 89.121, and 91.101 are affected by
the adopted repeal.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on August 31,
1999.

TRD-9905525
Mary Ross McDonald
Deputy General Counsel
Railroad Commission of Texas
Effective date: September 20, 1999
Proposal publication date: June 11, 1999
For further information, please call: (512) 463-7008

♦ ♦ ♦
16 TAC §3.90

The Railroad Commission of Texas adopts the repeal of §3.90,
relating to production factors, without changes to the version
published in the July 9, 1999, issue of the Texas Register (24
TexReg 5097). Section 3.90 concerns the use of production
factors to establish production allowables in oil fields. A portion
of the rule was declared invalid by the Austin Court of Appeals in
Railroad Commission of Texas v. ARCO Oil & Gas Company,
876 S.W.2d 473 (Tex. App.-Austin 1994, writ denied). The
Commission has not used production factors to set allowables
in any oil fields since that decision.

Texas Independent Producers & Royalty Owners Association
("TIPRO") filed comments supporting the repeal of subsections
(b)(1) and (b)(2), but opposing the repeal of §3.90 in its entirety.
TIPRO suggested that the Commission retain a "shell" of §3.90,
because in the event that production factors are used to set
allowables in oil fields in the future, the process of readopting the
rule in its entirety would be more difficult than simply amending
the existing rule. TIPRO suggested that subsections (a) and
(c) be left intact, that language in subsection (b) be modified to
authorize the Commission to establish production factors other
than 100% by rule, and that subsection (d)(1) be modified to
grant the Commission discretion whether to hold a hearing.

The Commission declines to make the changes suggested by
TIPRO. Should the need for a rule comparable to Statewide
Rule 90 arise in the future, the Commission believes that it
would not be materially more difficult to readopt the rule rather
than to amend the existing rule. While it is true that the decision
in Railroad Commission of Texas v. ARCO Oil & Gas Company
only directly invalidated subsection (b)(2) of §3.90, without that
provision the rule as a whole no longer serves any purpose.
There may be no significant harm in retaining a "shell" of §3.90
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as TIPRO proposes, but the Commission believes that the
public interest is better served by the clarification of regulatory
requirements resulting from the elimination of obsolete rules.

The Commission adopts the repeal of §3.90 pursuant to Texas
Natural Resources Code, §§81.052, 85.042, 85.046, 85.201,
86.042, 89.001, 89.121, and 91.101, which authorize the Com-
mission to prevent waste of oil and gas, to protect correlative
rights and to prevent the pollution of surface and subsurface
water within the state.

Texas Natural Resources Code, §§81.052, 85.042, 85.046,
85.201, 86.042, 89.001, 89.121, and 91.101 are affected by
the adopted repeal.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on August 31,
1999.

TRD-9905526
Mary Ross McDonald
Deputy General Counsel
Railroad Commission of Texas
Effective date: September 20, 1999
Proposal publication date: July 9, 1999
For further information, please call: (512) 463-7008

♦ ♦ ♦

Part 2. PUBLIC UTILITY COMMIS-
SION OF TEXAS

Chapter 22. PRACTICE AND PROCEDURE

Subchapter E. PLEADINGS AND OTHER
DOCUMENTS
16 TAC §§22.71-22.78, 22.80

The Public Utility Commission of Texas (commission) adopts
amendments to §§22.71 relating to Filing of Pleadings and
Other Materials, 22.72 relating to Formal Requisites of Plead-
ings to be Filed with the Commission, 22.73 relating to Gen-
eral Requirements for Applications, 22.74 relating to Service
of Pleadings, 22.75 relating to Examination and Correction of
Pleadings, 22.76 relating to Amended Pleadings, 22.77 relating
to Motions, 22.78 relating to Responsive Pleadings and Emer-
gency Action, and 22.80 relating to Commission Prescribed
Forms with changes to the proposed text as published in the
March 12, 1999 Texas Register (24 TexReg 1708). These
amendments are adopted under Project Number 20364. These
rules are necessary to establish consistent and efficient proce-
dures for conducting commission business. The amendments
are necessary to clarify the requirements for all pleadings, doc-
uments, and other materials filed with the commission. The
amendment to §22.74 relating to service of pleadings is nec-
essary to reflect a change in commission practice required by
State law relating to agency mail. The amendments to §22.75
are necessary to shorten the time allowed for finding material
deficiencies in transmission line applications in order to expe-
dite these proceedings. The amendments to §22.78 estab-
lish a presumed date of receipt for pleadings and other docu-
ments to allow closure of the required response time; establish

a response time for complaint proceedings consistent with the
agency’s customer service and protection rules; provide that
emergency actions may include matters affecting the ability of
a provider to compete; and allow the presiding officer discre-
tion to set appropriate deadlines in proceeding under the Public
Utility Regulatory Act (PURA), Chapter 36, Subchapter D, and
Chapter 53, Subchapter D in order to promote efficient process-
ing of proceedings on a case-by-case basis.

The Appropriations Act of 1997, HB 1, Article IX, Section
167 (Section 167) requires that each state agency review
and consider for readoption each rule adopted by that agency
pursuant to the Government Code, Chapter 2001. Such reviews
shall include, at a minimum, an assessment by the agency as to
whether the reason for adopting or readopting the rule continues
to exist. In the notice of intent to review Procedural Rules,
Subchapter E, March 12, 1999 Texas Register (24 TexReg
1844), the commission invited specific comments regarding the
Section 167 requirement as to whether the reason for adopting
these rules continues to exist. No parties commented on the
Section 167 requirement. The commission finds that the reason
for adopting these sections continues to exist.

The commission received written comments on the proposed
amendments from Brazos Electric Power Cooperative, Inc.
(Brazos); Central Power and Light Company, Southwestern
Electric Power Company and West Texas Utilities Company,
collectively the Central and South West Corporation of Texas
Electric Operating Companies (CSW); Reliant Energy HL&P
(Reliant); Southwestern Bell Telephone Company (SWBT); and
Texas Utilities Electric Company (now TXU Electric Company)
(TXU). Brazos also filed reply comments.

A public hearing and workshop on the proposed amendments
was held at commission offices on Wednesday, July 7, 1999.
Representatives from AT&T Communications of the Southwest
(AT&T), Broyles and Pratt, P.C., Central and South West
Corporation of Texas Electric Operating Companies (CSW),
Clark Thomas and Winters, I-Search, Lloyd Gosselink Blevins
Rochelle Baldwin and Townsend (Lloyd Gosselink), Reliant
Energy HL&P (Reliant), Southwestern Public Service Company
(SPS), Southwestern Bell Telephone Company (SWBT), and
TXU Electric Company (TXU) attended the hearing. To the
extent that these comments differ from the written comments,
they are summarized herein.

General comments

TXU expressed concern that changing the word "pleading"
to the word "document" throughout the subchapter would
significantly expand the scope of the requirements found in
Subchapter E. TXU stated that the filing requirements, including
format and electronic filing standard would now apply to "all
documents filed at the commission". TXU stated that many
"documents" required to be filed with the commission for
information purposes, i.e., Forms 10-K and 10-Q, FERC Form
1 and Annual Reports, cannot meet the commission’s filing
requirements. TXU states that the commission, as a repository
for that information, should accept it in the format that the
federal agency requires. TXU believes that if the commission
retains the word "document" instead of "pleading", then certain
documents should be specifically exempted from the filing
requirements.

The commission proposed the amendment to change the word
"pleading" to "document" to clarify that the rules apply to
all filings made in Central Records. "Pleading" is a defined
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term that may be read broadly to cover all filings, but the
commission’s experience is that persons making filings are
sometimes uncertain about whether certain requirements apply
to all filings. In response to TXU’s comments, the commission
has modified the use of the terms "pleading" and "document"
to narrow the applicability of this subchapter. In addition,
the commission will review its filing requirements for federal
documents to determine whether, in light of widespread Internet
availability of such information, it is still necessary to require
utilities to file copies of documents filed with federal agencies.

TXU expressed concern that the number of paper copies
required to be filed has not been reduced after almost two years
of implementation of the electronic filing requirements. TXU
states that in the amendment as proposed the number of copies
of discovery responses, which are usually quite voluminous,
will increase from three to four copies. TXU states this will
increase the cost of compliance with the commission’s filing
requirements.

The commission makes the following reductions in copy require-
ments: (1) applications, petitions, and complaints are reduced
from 13 to ten copies; (2) applications for expanded local calling
are separated from the general application filing requirements
and the number of copies are reduced from 13 to seven; (3) and
applications for certificates of authority and service provider cer-
tificates of authority are separated from the general application
filing requirements and the number of copies required reduced
to six.

Reliant and CSW commented that the commission could be
more responsive to the public if open meeting consent agendas
were made available on the commission’s web site by 3:00
p.m. the day before an open meeting, as this would avoid
unnecessary travel expenses. TXU commented that it would be
helpful if the agenda were available no later than noon the day
before the open meeting. Reliant and CSW also commented
that on-line Internet access to open meeting proceedings,
similar to the coverage available on the Legislature’s web site,
would promote cost savings and be more efficient both for the
public and the commission.

The consent agenda and on-line Internet access are internal
management matters and are not addressed in the commis-
sion’s rules. However, the commission recognizes that many
persons depend on the consent agenda and posts it as soon
as it is available.

Broyles and Pratt requested the commission consider adding
the category "orders" to the search parameters available over
the commission’s web site. Currently it is not possible for those
outside the commission to search on "orders" only.

The search parameters for the Interchange are internal man-
agement matters that are not addressed in the commission’s
rules. However, in response to user interest, the commission’s
Information Technology division will investigate providing addi-
tional search options.

I-Search requested Central Records review their internal pro-
cedures to see if files and documents could be made more
accessible to interested persons. I-Search further commented
that the only printer available for electronic downloading often
has document after document in queue and so is not available
for obtaining information on a timely basis. I-Search further
requested, that if possible, the electronic index be modified to
indicate when a document is so large that it is not in the regu-

lar file, so that interested persons know when to request a bulk
item and do not have to make two requests in order to get the
same document.

Many Central Records practices relate to internal management
and are not addressed in the commission’s rules. However,
the commission is interested in improving its Central Records
service whenever possible. Since the public hearing, two
additional printers have been added to Central Records for
public access.

Section 22.71

CSW, Reliant and I-Search commented concerning the com-
mission’s "extra copy box" in Central Records. The "extra copy
box" was started to assist parties in retrieving documents from
Central Records on a real-time basis; however parties are not
required to provide a copy of documents for this box. CSW,
Reliant and I-Search commented that this copy is essential,
and in some cases, the only resource available to parties to re-
trieve relevant documents in a timely manner. Reliant expressed
concern that during the implementation of Senate Bill 7, quick
access to documents will be critical. These commenters re-
quested that parties be required by rule to provide a copy of
all documents for the "extra copy box". CSW and Reliant com-
mented that the commission’s filing clerk should be required to
stamp the extra copy to designate it as such and should ensure
that the copy is returned to the box after it has been copied by
parties in Central Records. CSW suggested the requirement
would not unduly burden any party. Brazos filed reply com-
ments strongly opposing providing an additional copy for the
"extra copy box." Brazos suggest the commission focus on cre-
ating new internal processes and systems that do not rely on
having hard copies of the many documents that are filed at the
commission. Brazos disagrees with CSW that providing the ad-
ditional copy would not unduly burden parties and states that
the proposed rule broadens the filing requirements with the re-
sult being increased costs without explanation of the overriding
benefit.

Except for tariffs and discovery responses, Central Records
routes a copy to the "extra copy box" in most cases. Although
the "extra copy box" has been a valuable Central Records
feature for many years, the commission urges parties to use the
Interchange for prompt availability of filings. Almost all filings are
available before 9:00 a.m. the day after filing. However, since
parties rely on the "extra copy box", the commission changes
the rule to ensure that a copy of every filing will be placed in
the "extra copy box". This results in increasing the number of
copies for tariffs from five to six; applications for certificates of
convenience and necessity for transmission lines or boundary
changes, certificates of convenience and necessity exemptions,
and service area exceptions from six to seven; and discovery
requests from the proposed four copies to five copies.

TXU stated that as a party to all docketed proceedings, General
Counsel receives a service copy of all pleadings that are filed.
Therefore, either the number of copies should be reduced by at
least one, or General Counsel could be excluded from additional
service by the parties in all proceedings assigned a control
number.

Although the Procedural Rules require service of pleadings on
the Office of Regulatory Affairs, not all parties provide a copy in
addition to those required by §22.71. For that reason, the more
appropriate course is to change the service requirement, which
cannot be accomplished in this proceeding.

24 TexReg 7402 September 17, 1999 Texas Register



TXU commented that there are sometimes discrepancies be-
tween the number of copies the rule or a commission form re-
quire and the number of copies actually required by Central
Records. TXU advised this is especially a problem with tariffs.

The commission will review all commission prescribed forms
and make conforming changes where necessary. The copy re-
quirements for tariffs, a frequent source of confusion, are deter-
mined based on whether the tariff is being filed in an undock-
eted or a docketed proceeding. Tariffs filed for review under
§22.33 required five copies, as provided in proposed subsec-
tion (c)(2). Section 22.33 is limited to "undocketed applications
by utilities to change their tariffs." Tariffs filed in connection with
docketed proceedings are under the requirements of proposed
§22.71(c)(11). Tariffs that are filed as a discovery response are
under the requirements of proposed §22.71(c)(2) if the discov-
ery request is in a §22.33 tariff proceeding, and under proposed
§22.71(c)(8) if in a docketed proceeding. Subsection (c) has
been modified to clarify the number of copies required related
to tariffs.

CSW and Brazos commented on proposed §22.71(c)(8) regard-
ing the number of discovery responses filed. The proposed
rule increased the number of copies of discovery responses re-
quired to be filed from three to four. CSW suggested that the
scan copy be used as the Office of Regulatory Affairs-Legal Di-
vision’s copy or the copy for technical staff, allowing the fourth
copy to be used for the "extra copy box."

Brazos requested the commission reconsider §22.71(c)(8)
to clarify ambiguities which exist between §22.71(c)(8), and
§22.144(c)(2)(C) and §22.144(h)(1). Section 22.144(c)(2)(C)
states that "responses to requests for production of documents,
property, or other items, shall state, for each item or category
of items for which an objection has not been raised, that
inspection or other requested action will be permitted at a
mutually convenient time at the location where the documents,
property, or other items are maintained." Section 22.144(h)(1)
states that "responses to particular questions that consist of
less than 100 pages are not voluminous and shall be provided
in full." Brazos states that the term "provided" simply means
producing the documents to the requesting party and is not
synonymous with "filing". Proposed §22.71(c)(8) states that
four copies of discovery responses shall be filed. Brazos com-
ments that the commission’s Procedural Rules give credence
to the argument that only the narrative responses to discovery
must be filed and that non-voluminous documents are to be
given to the party requesting the discovery and made available
to additional parties who request the information.

In support of its argument that only "narrative" responses to
discovery requests should be filed with the commission, Brazos
notes that the State Office of Administrative Hearings (SOAH)
does not require documents produced in discovery to be filed
with SOAH, except by order of the administrative law judge or
in support of a motion to compel, motion for protective order
or motion to quash. Brazos also refers to the new Rules of
Civil Procedure for the State of Texas recently adopted by the
Texas Supreme Court, which lists among the items not to be
filed "documents and tangible things produced in discovery".
Brazos states that the Texas Supreme Court did not negate
the public access requirement, but rather made a requirement
that "any person required to serve discovery materials not
required to be filed must retain the original or exact copy
of the materials during the pendency of the case and any
related appellate proceedings begun within six months after

judgment is signed unless otherwise provided by the trial court."
Brazos states that requiring a party to file not only one copy of
discovery documents, but four copies, serves to open discovery
up to countless abuses as the costs associated with discovery
mount and the commission becomes needlessly burdened by
voluminous documents tying up staff, resources and space.

At the public hearing, SWBT and TXU requested clarification
on why discovery responses must be filed with the commission,
noting that SOAH does not require discovery responses.

The commission is unable to clarify §22.144 as requested by
Brazos because no notice has been provided for amending that
section. The commission recognizes that SOAH and civil courts
do not require discovery responses to be filed. However, the
commission must comply with the State record management
and retention laws, including the retention schedule that has
been specifically approved for the commission by the State
Library and Archives Commission. All documents received
by the commission, whether they are filed in Central Records
or provided to the staff, must be managed and retained in
accordance with the approved retention schedule. In developing
the existing retention schedule, the commission determined it
would be more efficient for Central Records to maintain the
record copy of all documents in docketed proceeding. The
commission will investigate changing its internal practices and
retention schedule requirements to determine whether the filing
requirement for discovery responses can be eliminated.

The commission recognizes that discovery responses are often
large documents and additional copies may add significant
costs. Because of the large volume of material that must be
scanned on a same-day basis, it is not feasible to retrieve the
scan copy of all filings. However, for discovery responses only,
Central Records will salvage the scan copy to be used for the
"extra copy box".

CSW commented on proposed §22.71(c)(9) which requires four
copies of all reports required pursuant to the Public Utility Regu-
latory Act (PURA) or the commission’s substantive rules. CSW
recommended that the commission further distinguish between
commission required reports and those that are required to be
filed at the commission as a result of their filing with other agen-
cies. CSW states that because these filings are informational
filings, scanning should not be necessary and only three copies
should be required.

All pleadings and documents filed in Central Records, with the
exception of oversized documents, e.g., maps, are scanned
and require a scan copy. The commission has distinguished
between reports prepared specifically for the commission and
informational filing reports prepared for other agencies regard-
ing formatting requirements. However, because scanning is re-
quired to make documents available over the Interchange, the
number of copies required will not be changed for the reason
that scanning is unnecessary.

CSW, Reliant, SWBT and TXU filed comments regarding
§22.71(f). CSW and Reliant commented that even though the
filing clerk’s hours are from 9:00 a.m. to 5:00 p.m., Central
Records’ hours for parties to retrieve information and files for
prehearing conferences, hearings, workshops or other meetings
should be 8:00 a.m. to 5:00 p.m. CSW and Reliant advised they
do not object to the amendment which allows commission staff
to file items related to the open meeting between the hour of
8:00 a.m. and 9:00 a.m. on open meeting days, as long as
a copy is made available in the "extra copy box." SWBT and
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TXU oppose the amendment that allows commission staff to
file items related to open meetings between the hour of 8:00
a.m. and 9:00 a.m. on open meeting days. SWBT states
that it is difficult to follow conversations in open meeting without
access to documents filed for that meeting and submits that
open meeting related items should be filed by 3:00 p.m. the day
before the open meeting and copies provided to parties. TXU
states that as commission staff, General Counsel and the Office
of Regulatory Affairs would have an unfair advantage because
they are parties to contested cases and would be able to file last
minute pleadings without opportunity for other parties to see or
respond to the pleadings. TXU also states that the Office of
Policy Development should be required to file documents by
noon the day before the open meeting in order to allow parties
time to obtain copies of the documents.

The commission declines to make the change suggested by
CSW and Reliant regarding Central Records’ hours. It is
necessary for Central Records to have this uninterrupted time
to complete scanning, logging and filing of documents so
they will be available for customer use. The commission
modifies §22.71(f) to clarify that Commissioners and the Office
of Policy Development may file documents on behalf of the
Commissioners between the hours of 8:00 a.m. and 9:00 a.m.
on open meeting days. The Commissioners and the Office of
Policy Development will provide Central Records an extra copy
of any document filed during that hour for the upcoming open
meeting, so that the public will have access to the information.
Even though it has been the policy of Central Records to allow
the public to have access to documents between 8:00 a.m. and
9:00 a.m. on open meeting days, this policy has now been
incorporated into the rule.

CSW commented on the proposed amendment to §22.71(i) to
further discourage late filing of documents addressed to the
commission prior to an open meeting. CSW suggests that a
statement by the commission that participants will be treated
in a fair and evenhanded manner will go a long way to deter
attempts by parties to gain advantage by craftily timed late
filings.

Section 22.71 clearly states the requirements for filings relating
to open meeting items addressed to the commissioners and
provides for limited exceptions. The commission administers all
of its rules, dockets and business in a fair and even handed
manner.

Section 22.72

CSW and SWBT commented on §22.72(c)(1) that sets out the
format, i.e., line spacing and margins, for any filing with the
commission. CSW and SWBT stated that reports filed with the
commission as a result of having to file these reports with other
agencies, i.e., Securities and Exchange Commission reports
and Federal Communications Commission filings, should be
exempt from these requirements. SWBT requested clarification
on whether these filings would have to be reformatted to
meet commission requirements. CSW advises that reformatting
these reports to meet commission requirements is sometimes
difficult and time consuming.

It is not the commission’s intent that pleadings and/or docu-
ments prepared for other agencies but filed with the commission
for informational purposes should have to be reformatted. This
section has been modified to clarify the commission’s intent.

CSW commented on §22.72(d) concerning citation form. CSW
suggests that to avoid potential confusion between the Office
of Policy Development’s Citation Guide and other citation
authorities, the commission should designate the order of
preference on which authority should be used.

Since the Office of Policy Development’s Citation Guide pro-
vides guidance on citation form unique to the commission,
this authority should be used first. The commission modifies
§22.72(d) per CSW’s suggestion.

Reliant, SWBT and TXU commented on the proposed amend-
ment to §22.72(e) to require parties to include their email ad-
dresses on all documents. Reliant commented that it sees no
problem with providing the email information as long as the pri-
mary contact medium continues to be the telephone number.
TXU states that this would impact non-commission documents
as previously discussed and also some commission prescribed
forms. TXU states that if the commission is considering al-
lowing service to be accomplished by email, then TXU would
have numerous concerns as to how this would be implemented.
If not, then TXU sees no reason to require parties to provide
email addresses, but notes that parties could agree to exchange
email addresses as appropriate or necessary. SWBT opposes
the mandatory requirement for email addresses. SWBT has
concerns that providing email addresses in public documents
will result in an increase in unwanted emails, increase the risk
of virus contamination affecting corporate security, and raises
questions concerning attorney client privilege. SWBT states
that providing an email address should be optional.

The commission does not adopt the requirement for parties to
include their email addresses.

TXU commented on §22.72(f) regarding limitations on the num-
ber of pages. TXU stated that due to the proposed expansion of
the rules from "pleadings" to "documents," the current page lim-
itation provision is no longer completely appropriate, and would
need to exclude, at the very least, discovery responses. TXU
also requested clarification on whether the page limitations ap-
ply to "all documents" or only those filed in "docketed" proceed-
ings, as documents filed in projects or in response to commis-
sion rules can easily exceed the 50-page limitation.

As previously discussed, the commission has modified the rules
on adoption to narrow the application of "documents" and clari-
fied exactly what is considered a "pleading" for purposes of this
subchapter. This subsection applies to docketed proceedings.
A sentence has been added to clarify that the page limitations
in this subsection do not apply to discovery responses.

TXU commented on §22.72(b)(1) and §22.72(g)(4). Section
22.72(b)(1) requires documents be filed with the style and
number of the docket or project in which they are submitted,
if available. TXU states that for non-commission documents,
i.e., FERC filings, SEC reports, etc., this requirement can not
be met since §22.72(g)(4) prohibits cover letters. TXU suggests
that this provision be amended to either delete the requirement
for non-commission documents or to allow cover letters to be
filed with the documents. TXU advises that this problem could
be eliminated by retaining the current scope of this rule to apply
only to "pleadings".

CSW and TXU commented on proposed §22.72(g)(4) that
prohibits cover letters except for tariff sheets. CSW supports
the change but requests clarification on what might be classified
as a cover letter in situations other than tariff filings and where
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such letters are necessary to convey substantive information not
otherwise contained in the filing. TXU states that this subsection
should be revised to allow a cover letter, when necessary to
convey information required by the rules, with respect to a filing
other than a pleading.

The commission considers a "cover letter" to be a letter whose
only function is to state that a document is being filed. Letters
containing information that is necessary to explain or complete
a filing are not prohibited. TXU’s concern has been addressed
by the modifications to the adopted amendments concerning
the use of the terms "document" and "pleading."

TXU commented on §22.72(g)(5) regarding the consecu-
tive numbering of all pages to documents filed pursuant to
§22.72(g)(2). TXU states that an exemption should be included
with respect to certain voluminous documents such as large
filing packages and non-commission reports. SPS requested
clarification that it is only the scanned copy that must be
consecutively numbered.

Parties are required to provide one copy of each document
filed with the commission without bindings, staples, tabs or
separators. This is the copy used to scan the image of the
document into the electronic filing system. This is the only copy
that must be consecutively page numbered. Since all the pages
are loose, the numbering is required to ensure the integrity of
the document. Proposed paragraph (5) has been moved to be
a clause under paragraph (2) to clarify that only the scan copy
must be consecutively numbered.

TXU also comments that discovery responses should be exempt
from the table of contents requirement. TXU states that
discovery responses may include more than 50 questions and
include dozens of subparts and that preparing the table of
contents can take literally hours of time to prepare. TXU submits
that a table of contents for discovery responses is of minimal
use and is far outweighed by the burden imposed in creating
one. At the public hearing, CSW, Reliant, and SWBT agreed
with TXU.

The commission agrees and has removed the requirement for
a table of contents for discovery responses.

SPS and TXU commented on §22.72(h) concerning electronic
filing requirements. SPS advised that at times there have been
problems with the commission’s Interchange and it has not
been possible to get the electronic filing here with the paper
copies. The paper copy is then not accepted for filing, resulting
in documents being filed late. TXU states that this subsection
provides for electronic filings via diskette or Internet, but that
the commission has not offered the Internet option for some
time as copies filed over the Internet are corrupted. TXU
also states that the commission’s Central Records requires a
diskette even if a filing is made over the Internet. TXU advises
that using diskettes for each filing over 10 pages is costly and
the option of retrieving "used" diskettes from the commission
is not a good option due to concerns about computer viruses
being spread. TXU comments that this subsection should be
revised to exclude all documents except pleadings from the
electronic filing requirements. TXU states that documents not
created specifically for the commission may not be able to
meet the requirements of §22.72(h)(1) or (h)(3). TXU also
suggests amending the subsection to require a table of contents
only on documents exceeding 20 pages or that has more than
five headings and/or subheadings. TXU advises that many
documents required to be filed electronically because they are

over ten pages do not have major sections that lend themselves
to listing and the table of contents often has only one or two
items listed.

The problems with the Interchange that prevented filing doc-
uments via the Internet have been corrected. Any person
who has a problem submitting a document through the Internet
should contact the commission’s Information Technology divi-
sion help desk at (512) 936-7100. Central Records no longer
requires a diskette to be submitted along with the Internet sub-
mission. The commission believes that TXU’s concerns about
documents not created specifically for the commission meeting
the requirements has been addressed in the clarification of the
terms "pleading" and "document." The commission agrees with
TXU concerning the table of contents and has modified the rule
to require a table of contents for documents over ten pages that
contain five or more headings and/or subheadings.

The diskette size in §22.72(i)(2) has been corrected to 1.44M
as pointed out by TXU.

Section 22.74

TXU commented on §22.74(b)(1) concerning methods of ser-
vice. The proposed amendment modified this subsection to al-
low state agencies to complete service on a party at the time the
document is deposited with the General Services Commission
instead of the United States Postal Service. TXU sees no rea-
son to alter the current rule. TXU advises that the Texas Rules
of Civil Procedure do not contain any such special dispensation
for state agencies even though they, via representation by the
Attorney General, are frequently parties to court proceedings.
TXU states further, that while most deadlines are calculated
based upon receipt, not when service is complete, a proposed
change to §22.78(a) provides that "it shall be presumed that all
documents are received within three days of the filing date." For
documents that are filed with the commission and delivered to
the General Services Commission on a Friday, the document
may not even be delivered to the Postal Service within three
days, let alone be received by the addressee within three days.
TXU states that the special provision for state agencies should
be deleted, but that if not, then §22.78(a) should be modified
to reflect the additional lapse of time caused by the General
Services Commission.

Because state agencies are required to use the General Ser-
vices Commission to provide mail service, and have no control
over when an item is actually mailed, the commission retains
the exception for state agencies that allows for completion of
service on a party at the time the document is deposited with
the General Services Commission instead of the United States
Postal Service. The commission modifies §22.78(a) to reflect
that all pleadings and documents shall be presumed received
within five days instead of three days.

Section 22.75

CSW, SWBT and TXU commented on §22.75. CSW and SWBT
commented on subsection (b) which gives the commission filing
clerk explicit authority to reject documents which do not comply
with the commission’s filing requirements. CSW suggests that
language be added to provide a time limit such as 48 hours to
permit correction of the deficiency before the failure to correct
the deficiency will result in the striking of the document from
the record. SWBT expressed concerns with pleadings that
are jurisdictional, like motions for rehearing. SWBT felt the
proposed language provided the filing clerk with too much
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discretion that could have serious consequences for parties with
time sensitive documents. SWBT suggested adding the words
"do not substantially comply."

The commission clarifies subsection (b) by dividing it into two
paragraphs. Paragraph (1) states that the filing clerk shall not
accept documents that do not comply with §22.72 relating to
Formal Requisites of Documents to be Filed with the Commis-
sion, except for motions for rehearing and replies to motions
for rehearing. All pleadings required under paragraph (1) must
meet the requirements of §22.72 before being accepted by the
commission filing clerk. If a filing made in a docketed pro-
ceeding is late because it did not meet the requirements of
§22.72, the presiding officer will determine whether the docu-
ment should be stricken from the record. Paragraph (2) states
that all pleadings that do not comply in all material respects "with
other sections" of Chapter 22 shall be conditionally accepted for
filing. The presiding officer assigned to the proceeding, not the
filing clerk, determines the deficiency in the pleading and noti-
fies the responsible party. The presiding officer determines how
long a party will have to correct the deficiency.

TXU commented on subsection (d)(1) concerning the proposed
amendments to the number of days to find an application
for certificates of convenience and necessity for transmission
lines materially deficient. The proposed amendment reduced
the time from 60 days to 21 days to file a motion to find an
application deficient and from 15 days to five days for a party to
respond to the motion. TXU agrees with the proposed change
from 60 days to 21 days but suggest that due to weekends and
holidays the response time should be five "working" days not
five calendar days.

The commission agrees with TXU and has modified subsection
(d)(1) to indicate five working days.

Section 22.78

TXU commented on §22.78(a) concerning the proposed lan-
guage, "Unless the presiding officer is advised otherwise, it shall
be presumed that all documents are received within three days
of the filing date." TXU states that if the exception for state agen-
cies in §22.74(b)(1) is adopted, then this subsection should be
modified to indicate that for documents mailed by state agen-
cies, the presumed receipt date should be within five days of
the filing date.

The commission has modified §22.78(a) to reflect "within five
days of the filing date" for all parties, not just state agencies.

CSW, Reliant, SWBT and TXU commented on proposed
§22.78(b). The proposed amendment added the language that
responses to complaints should be filed within 14 days. CSW,
Reliant and SWBT stated that the time for responding to a
complaint should be consistent with the 21 days for responding
to a complaint adopted in the new customer service and
protection rules. SWBT and TXU commented that current
practice is to wait until the commission dockets the complaint
and requires a response. TXU stated that there is no reason
to change the current practice, because what is required in
a response, and when, should be determined on a case by
case basis, as the complexity and dollar amount in dispute
can vary greatly. SWBT and TXU stated that if a deadline is
included in the rule, then the deadline should run from when
the respondent receives the complaint, not when it is filed, in
case the complainant fails to serve a copy of the complaint
on the respondent. SWBT also expressed concern because

the rule does not specify what type of denial is required.
In court what is filed is typically a general denial, however,
SWBT advises that has not been the usual practice at the
commission. Also, if the complaint if frivolous, the appropriate
response might be a motion to dismiss rather than responding
to each point-by-point allegation of the complaint.

The commission agrees that the time for responding should be
changed from 14 days to 21 days and that the deadline for
response should date from receipt of a complaint rather than
the filing date. The rule has been modified accordingly. The
respondent has the responsibility to determine the appropriate
type of response based on the circumstances in each case.

CSW, Reliant, SWBT and TXU commented on §22.78(c) con-
cerning emergency action and the proposed amendment to add
the language "harm or injury shall also include items affecting
the ability of any provider to compete." SWBT requested clarifi-
cation to more clearly define potential competitors. SWBT sub-
mits that any proposed rule should be drafted and interpreted as
allowing SWBT to apply for and obtain emergency relief in the
event one of its competitors files frivolous interventions. TXU
believes the commission has no authority under PURA to grant
such injunctive relief without first holding some type of hearing
on the merits and that the proposed amendment is unwarranted.
TXU states that many actions that "impair" a competitor’s ability
to compete are perfectly legal and to be expected in a competi-
tive market. TXU comments that if actions are taken to impair a
provider’s ability to compete, then the result may be economic
harm. If those actions are found to be unlawful then the eco-
nomic harm can be recompensed through monetary damages
awarded by the courts, which is the proper entity to which such
complaints and claims should be taken.

CSW submits that the commission should be extremely cautious
in exercising "emergency authority" since there may be legal
limits on the commission’s authority to act without notice and
a hearing. CSW advises that its experience shows that most
parties accused of the type of conduct which is alleged to
warrant emergency relief are ready and willing to respond
quickly to such allegations. CSW states that allegations
that may warrant emergency relief may be placed before
the commission in a one-sided manner and may erroneously
lead the commission to believe that action is needed before
a response can be filed. Both CSW and Reliant suggest
that the subsection on emergency action should specify what
requirements must be met to grant emergency relief, including
a sworn affidavit or verified complaint stating the specific facts
to support the complaint. Reliant states the complainant should
be minimally required to show: (1) the existence of a wrongful
act; (2) the existence of imminent harm; (3) the existence of
irreparable injury; and (4) the lack of an adequate remedy at
law. CSW also comments that the rule should specify severe
sanctions, such as dismissal, if the claim is found to be without
merit.

The current language in §22.78(c) limits the presiding officer’s
authority to take emergency action by providing that such action
must not be otherwise precluded by law. This language provides
all protections afforded by other relevant laws, and sufficiently
addresses the concerns raised by the commenters.

TXU commented on §22.78(d) regarding PURA, Chapter 36,
Subchapter D or Chapter 53, Subchapter D Investigations or
Complaints. The proposed amendment deleted the language
"in no event shall the deadline for filing a response be less than
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120 days if a full rate filing package is required, or less than 30
days if a full rate filing package is not required." TXU states that
this leaves the matter entirely to the discretion of the presiding
officer. TXU advises the minimum response times should be
retained and that the language should remain in the rule. TXU
states that the 120-day response time for electric utilities is
included in PURA §36.153(a), with the commission having the
discretion under PURA §36.153(b) to extend the deadline or
waive the requirement upon agreement of the parties, but not
to shorten it.

This subsection states that "the presiding officer shall also set
an appropriate deadline for the electric or telecommunications
utility’s response." PURA §36.153 establishes the filing guide-
lines for electric utilities. PURA does not establish similar guide-
lines for telecommunications utilities. Removing the language
from the rule gives the presiding officer the flexibility to deter-
mine the best course of action on a case by case basis consis-
tent with applicable statutory requirements.

All comments, including any not specifically referenced herein,
were fully considered by the commission. In adopting this
section, the commission makes other minor modifications for
the purpose of clarifying its intent.

These amendments are adopted under the Public Utility Regu-
latory Act, Texas Utilities Code Annotated §14.002 and §14.052
(Vernon 1998) (PURA) which provides the commission with the
authority to make and enforce rules reasonably required in the
exercise of its powers and jurisdiction, including rules of prac-
tice and procedure.

Cross Reference to Statutes: Public Utility Regulatory Act
§14.002 and §14.052.

§22.71. Filing of Pleadings, Documents and Other Materials.

(a) Applicability. This section applies to all pleadings as
defined in §22.2 of this title (relating to Definitions) and the following
documents:

(1) All documents filed relating to a rulemaking proceed-
ing;

(2) Applications filed pursuant to the Public Utility Regu-
latory Act (PURA) or the commission’s substantive rules in Chapter
25 and 26 of this title.

(3) Letters or memoranda relating to any item with a
control number;

(4) Reports pursuant to PURA, commission rules or
request of the commission.

(5) Discovery requests and responses.

(b) File with the commission filing clerk. All pleadings and
documents required to be filed with the commission shall be filed
with the commission filing clerk, and shall state the control number
on the heading, if known.

(c) Number of items to be filed. Unless otherwise provided
by this chapter or ordered by the presiding officer, the number of
copies to be filed, including the original, are as follows:

(1) applications, petitions, and complaints: ten copies;

(2) applications for expanded local calling: seven copies;

(3) applications for certificates of operating authority
(COAs) or service provider certificates of operating authority (SP-
COA), amendments to COA or SPCOA applications, and all plead-

ings or documents related to the applications for COAs or SPCOAs:
six copies;

(4) tariffs:

(A) for review under §22.33 of this title (relating to
Tariff Filings), including discovery responses for tariffs filed under
§22.33 of this title: six copies;

(B) related to docketed proceedings: ten copies; and

(C) related to discovery responses in docketed pro-
ceedings: four copies;

(5) exceptions, replies, interim appeals, requests for oral
argument, and other documents addressed to the commissioners: 19
copies;

(6) testimony and briefs: 11 copies, except that in
contested cases transferred to the State Office of Administrative
Hearings, parties must file 13 copies of testimony and briefs;

(7) rate, fuel factor, and fuel reconciliation filing pack-
ages: 11 copies;

(8) applications for certificates of convenience and neces-
sity for transmission lines or boundary changes, certificate of conve-
nience and necessity exemptions, and service area exceptions: seven
copies;

(9) discovery requests: five copies;

(10) discovery responses: four copies;

(11) reports filed pursuant to the Public Utility Regulatory
Act or the commission’s Substantive Rules: four;

(12) comments to proposed rulemakings: 16; and

(13) other pleadings and documents: ten copies, except
that in contested cases transferred to the State Office of Adminis-
trative Hearings, parties must file 12 copies of other pleadings and
documents.

(d) Receipt by the commission. Pleadings and any other
documents shall be deemed filed when the required number of copies
and the electronic copy, if required, in conformance with §22.72 of
this title (relating to Formal Requisites of Pleadings and Documents to
be Filed with the Commission) are presented to the commission filing
clerk for filing. The commission filing clerk shall accept pleadings
and documents if the person seeking to make the filing is in line by
the time the pleading or document is required to be filed.

(e) No filing fee. No filing fee is required to file any pleading
or document with the commission.

(f) Office hours of the commission filing clerk. With the
exception of open meeting days, for the purpose of filing documents,
the office hours of the commission filing clerk are from 9:00 a.m. to
5:00 p.m., Monday through Friday, on working days.

(1) On open meeting days, the Commissioners and the
Office of Policy Development may file items related to the open
meeting on behalf of the Commissioners between the hours of 8:00
a.m. and 9:00 a.m. The Commissioners and the Office of Policy
Development shall provide the filing clerk with an extra copy of all
documents filed pursuant to this paragraph for public access.

(2) Central Records will open at 8:00 a.m. on open
meeting days. With the exception of paragraph (1) of this subsection,
no filings will be accepted between the hours of 8:00 a.m. and 9:00
a.m.
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(g) Filing a copy or facsimile copy in lieu of an original.
Subject to the requirements of subsection (c) of this section and
§22.72 of this title, a copy of an original document or pleading,
including a copy that has been transmitted through a facsimile
machine, may be filed, so long as the party or the attorney filing
such copy maintains the original for inspection by the commission or
any party to the proceeding.

(h) Filing deadline. All documents shall be filed by 3:00 p.m.
on the date due, unless otherwise ordered by the presiding officer.

(i) Filing deadlines for documents addressed to the commis-
sioners.

(1) Except as provided in paragraph (2) of this subsection,
all documents from parties addressed to the commissioners relating
to any proceeding that has been placed on the agenda of an open
meeting shall be filed with the commission filing clerk no later than
seven days prior to the open meeting at which the proceeding will
be considered provided that no party is prejudiced by the timing of
the filing of the documents. Documents that are not filed before the
deadline and do not meet one of the exceptions in paragraph (2) of
this subsection, will be considered untimely filed, and may not be
reviewed by the commissioners in their open meeting preparations.

(2) The deadline established in paragraph (1) of this
subsection does not apply if:

(A) The documents have been specifically requested
by one of the commissioners;

(B) The parties are negotiating and such negotiation
requires the late filing of documents; or

(C) Good cause for the late filing exists. Good cause
must clearly appear from specific facts shown by written pleading
that compliance with the deadline was not reasonably possible and
that failure to meet the deadline was not the result of the negligence
of the party. The finding of good cause lies within the discretion of
the commission.

(3) Documents filed under paragraph (2) of this subsec-
tion shall be served on all parties by hand delivery, facsimile trans-
mission, or by overnight courier delivery.

§22.72. Formal Requisites of Pleadings and Documents to be Filed
with the Commission.

(a) Applicability. This section applies to all pleadings as
defined in §22.2 of this title (relating to Definitions) and the following
documents:

(1) All documents filed relating to a rulemaking proceed-
ings;

(2) Applications filed pursuant to the Public Utility Regu-
latory Act (PURA) or the commission’s substantive rules in Chapter
25 and 26 of this title.

(3) Letters or memoranda relating to any item with a
control number;

(4) Reports pursuant to PURA, commission rules or
request of the commission, however, the following reports are exempt
from the requirements of subsections (c), (d), (e), (f) and (h) of this
section:

(A) Reports filed on commission prescribed forms;

(B) Reports prepared for other agencies and filed as
information only with the commission. These reports will be accepted
by the commission as filed with the other agency; and

(C) Reports filed pursuant to §25.73(a)(3) of this title
(relating to Financial and Operating Reports) and §26.73(a)(2) of this
title (relating to Financial and Operating Reports);

(5) Discovery requests and responses, however, any por-
tion of discovery responses that are copies of documents not generated
for the purpose of responding to the discovery request, are exempt
from the requirements of subsections (c), (d), (e), (f) and (h) of this
section.

(b) Requirements of form.

(1) Unless otherwise authorized or required by the pre-
siding officer or this chapter, documents shall include the style and
number of the docket or project in which they are submitted, if avail-
able; shall identify by heading the nature of the document submitted
and the name of the party submitting the same; and shall be signed
by the party or the party’s representative.

(2) Whenever possible, all documents should be provided
on 8.5 by 11 inch paper. However, any log, graph, map, drawing, or
chart submitted as part of a filing will be accepted on paper larger
than provided in subsection (g) of this section, if it cannot be provided
legibly on letter-size paper. The document must be able to be folded
to a size no larger than 8.5 by 11 inches. Documents that can not be
folded may not be accepted.

(c) Format. Any filing with the commission must:

(1) have double-spaced or one and one-half times spaced
print with left margins not less than one inch wide, except that
any letter, tariff filing, rate filing, or proposed findings of fact and
conclusions of law may be single-spaced;

(2) indent and single-space any quotation which exceeds
50 words; and

(3) be printed or formatted in not less than 10-point type.

(d) Citation form. Any filing with the commission should
comply with the rules of citation, set forth, in the following order of
preference, by the Office of Policy Development’s "Citation Guide,"
the most current edition of the "Texas Rules of Form," published
by the University of Texas Law Review Association (for Texas
authorities), and the most current edition of "A Uniform System of
Citation," published by The Harvard Law Review Association’ (for
all other authorities). Neither Rule 1.1 of the Uniform System nor the
comparable portion of the "Texas Rules of Form" shall be applicable
in proceedings.

(e) Signature. Every pleading and document shall be signed
by the party or the party’s authorized representative, and shall include
the party’s address, telephone number, and, if available, facsimile
machine number. If the person signing the pleading or document is
an attorney licensed in Texas, the attorney’s State bar number shall
be provided.

(f) Page limits. In major rate proceedings, proceedings
initiated pursuant to PURA Chapter 36, Subchapter D or Chapter
53, Subchapter D, fuel reconciliations, petitions to declare a market
subject to significant competition, and applications for licensing of
new generating plant, except for testimony and rate filing packages,
no document shall exceed 100 pages in length, including attachments.
In all other dockets, no document shall exceed 50 pages in length,
including attachments. The page limitation shall not apply to courtesy
copies of legal authorities cited in the pleading. A presiding officer
may establish a larger or smaller page limit. In establishing larger or
smaller page limits, the presiding officer shall consider such factors
as which party has the burden of proof and the extent of opposition to
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a party’s position that would need to be addressed in the document.
The page limitations in this subsection do not apply to discovery
responses.

(g) Hard copy filing standards. Hard copies of each doc-
ument shall be filed with the commission in accordance with the
requirements set forth in paragraphs (1)-(7) of this subsection.

(1) Each document shall be typed or printed on paper
measuring 8.5 by 11 inches. Oversized documents being filed on
larger paper pursuant to subsection (b)(2) of this section shall be
filed as separate referenced attachments. No single document shall
consist of more than one paper size.

(2) One copy of each document, that is not the original
file copy, shall be filed without bindings, staples, tabs or separators.

(A) This copy shall be printed on both sides of the
paper or, if it can not be printed on both sides of the paper, every
page of the copy shall be single sided.

(B) All pages of the copy filed pursuant to this
paragraph, starting with the first page of the table of contents, shall
be consecutively numbered through the last page of the document,
including attachments, if any.

(3) For documents for which an electronic filing is re-
quired, all non-native figures, illustrations, or objects shall be filed as
referenced attachments. No non-native figures, illustrations, or ob-
jects shall be embedded in the text of the document. "Non-native fig-
ures" means tables, graphs, charts, spreadsheets, illustrations, draw-
ings and other objects which are not electronically integrated into the
text portions of a document.

(4) No cover letter shall be attached to any document,
except tariff sheets. The cover letter for tariff sheets shall state the
control number, if available, the name of the party submitting the
tariff sheets, sufficient detail to identify the tariff sheets, and shall be
signed by the party or the party’s representative.

(5) Whenever possible, all documents and copies shall be
printed on both sides of the paper.

(h) Electronic filing standards. Any document may be filed,
and all documents containing more than ten pages shall be filed, elec-
tronically in accordance with the requirements of paragraphs (1)-(8)
of this subsection. Electronic filings are registered by submission of
the relevant electronic documents via diskette or the internet, in ac-
cordance with transfer standards available in the commission’s central
records office or on the commission’s World Wide Web site, and the
submission of the required number of paper copies to the filing clerk
under the provisions of this section and §22.71 of this title (relating
to Filing of Pleadings, Documents and Other materials).

(1) All non-native figures, illustrations or objects must be
filed as referenced attachments. No non-native figures, illustrations,
or objects shall be imbedded in the text of the document. "Non-native
figures" means tables, graphs, charts, spreadsheets, illustrations,
drawings and other objects which are not electronically integrated
into the text portions of a document.

(2) Oversized documents shall not be filed in electronic
media, but shall be filed as referenced attachments.

(3) Each document that has five or more headings and/or
subheadings shall have a table of contents that lists the major sections
of the document, the page numbers for each major section and the
name of the electronic file that contains each major section of the
document. Discovery responses are exempt from this paragraph.

(4) Each document shall have a list of file names that are
included in the filing and shall be referenced in an ASCII text file.

(5) The table of contents and list of file names shall be
placed at the beginning of the document.

(6) Each diskette shall be labeled with the control number,
if known, and the name of the person submitting the document.

(7) Any information submitted under claim of confiden-
tiality should not be submitted in electronic format.

(i) Disk format standards. Each document that is submitted to
the filing clerk on diskette shall be submitted as set forth in paragraphs
(1)-(3) of this subsection.

(1) 3.5 inch diskette.

(2) 1.44 M double sided, high density storage capacity.

(3) IBM format.

(j) File format standards.

(1) Electronic filings shall be made in accordance with
the current list of preferred file formats available in the commission’s
central records office and on the commission’s World Wide Web site.

(2) Electronic filings that are submitted in a format other
than that required by paragraph (1) of this subsection will not be
accepted until after successful conversion of the file to a commission
standard.

§22.73. General Requirements for Applications.

In addition to the requirements of form specified in §22.72 of this
title (relating to Formal Requisites of Pleadings and Documents to
be Filed with the Commission), all applications shall contain the
following, unless otherwise required by statute or commission rule:

(1) a statement of the jurisdiction of the commission over
the parties and subject matter;

(2) a list of all the known parties, classes of customers,
and territories, if applicable, which would be affected if the requested
relief were granted;

(3) the name and address of each party against whom
specific relief is sought;

(4) a concise statement of the facts relied upon by the
pleading party;

(5) a concise statement of the specific relief, action, or
order desired by the pleading party;

(6) any other matter required by statute or rule; and

(7) a certificate of service.

§22.74. Service of Pleadings and Documents.

(a) Pleadings and Documents submitted to a presiding officer.
At or before the time any document or pleading regarding a
proceeding is submitted by a party to a presiding officer, a copy of
such document or pleading shall be filed with the commission filing
clerk and served on all parties. These requirements do not apply to
documents which are offered into evidence during a hearing or which
are submitted to a presiding officer for in camera inspection; provided,
however, that the party submitting documents for in camera inspection
shall file and serve notice of the submission upon the other parties
to the proceeding. Pleadings and documents submitted to a presiding
officer during a hearing, prehearing conference, or open meeting shall
be filed with the commission filing clerk as soon as is practicable.
These requirements apply to all documents and pleadings submitted
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in a proceeding under §22.33 of this title (relating to Tariff Filings);
service shall be made on all persons who previously submitted a
pleading or document to the presiding officer in that proceeding.

(b) Methods of service. Except as otherwise expressly
provided by order, rule, or other applicable law, service on a party
may be made by delivery of a copy of the pleading or document to
the party’s authorized representative or attorney of record either in
person; by agent; by courier receipted delivery; by first class mail;
by certified mail, return receipt requested; or by registered mail to
such party’s address of record, or by facsimile transmission to the
recipient’s current facsimile machine.

(1) Service by mail shall be complete upon deposit of the
document, enclosed in a wrapper properly addressed, stamped and
sealed, in a post office or official depository of the United States
Postal Service, except for state agencies. For state agencies, mailing
shall be complete upon deposit of the document with the General
Services Commission.

(2) Service by agent or by courier receipted delivery shall
be complete upon delivery to the agent or courier.

(3) Service by facsimile transmission shall be complete
upon actual receipt by the recipient’s facsimile machine.

(c) Evidence of service. A return receipt or affidavit of any
person having personal knowledge of the facts shall be prima facie
evidence of the facts shown thereon relating to service. A party may
present other evidence to demonstrate facts relating to service.

(d) Certificate of service. Every document required to be
served on all parties pursuant to subsection (a) of this section shall
contain the following or similar certificate of service: "I, (name)
(title) certify that a copy of this document was served on all parties of
record in this proceeding on (date) in the following manner: (specify
method). Signed, (signature)." The list of the names and addresses
of the parties on whom the document was served, should not be
appended to the document.

§22.75. Examination and Correction of Pleadings and Documents.

(a) Construction of pleadings and documents. All documents
shall be construed so as to do substantial justice.

(b) Procedural sufficiency of pleadings and documents.

(1) Except for motions for rehearing and replies to mo-
tions for rehearing, the filing clerk shall not accept documents that
do not comply with §22.72 of this title (relating to Formal Requisites
of Pleadings and Documents to be Filed with the Commission).

(2) All pleadings and documents that do not comply in
all material respects with other sections of this chapter, shall be
conditionally accepted for filing. Upon notification by the presiding
officer of a deficiency in a pleading or document, the responsible party
shall correct or complete the pleading or document in accordance with
the notification. If the responsible party fails to correct the deficiency,
the pleading or document may be stricken from the record.

(c) Notice of material deficiencies in rate change applications.
This subsection applies to applications for rate changes filed pursuant
to PURA, Chapter 36, Subchapter C or Chapter 53, Subchapter C.

(1) Motions to find a rate change application materially
deficient shall be filed no later than 21 days after an application is
filed. Such motions shall specify the nature of the deficiency and the
relevant portions of the application, and cite the particular requirement
with which the application is alleged not to comply. The applicant’s
response to a motion to find a rate change application materially

deficient shall be filed no later than five working days after such
motion is received.

(2) If within 35 days after filing of a rate change applica-
tion, the presiding officer has not issued a written order concluding
that material deficiencies exist in the application, the application shall
be deemed sufficient.

(3) If the presiding officer determines that material defi-
ciencies exist in an application, the presiding officer shall issue a
written order within 35 days of the filing of the application speci-
fying a time within which the applicant shall amend its application
and correct the deficiency. The effective date of the proposed rate
change will be 35 days after the filing of a sufficient application. The
statutory deadlines shall be calculated based on the date of filing the
sufficient application.

(d) Notice of material deficiencies in applications for certifi-
cates of convenience and necessity for transmission lines.

(1) Motions to find an application for certificate of conve-
nience and necessity for transmission line materially deficient shall be
filed no later than 21 days after an application is filed. Such motions
shall specify the nature of the deficiency and the relevant portions
of the application, and cite the particular requirement with which the
application is alleged not to comply. The applicant’s response to a
motion to find an application for certificate of convenience and ne-
cessity for transmission line materially deficient shall be filed no later
than five working days after such motion is received.

(2) If, within 35 days after filing of an application for
certificate of convenience and necessity for transmission line, the
presiding officer has not issued a written order concluding that
material deficiencies exist in the application, the application shall
be deemed sufficient.

(3) If the presiding officer determines that material defi-
ciencies exist in an application, the presiding officer shall issue a
written order within 35 days of the filing of the application specify-
ing a time within which the applicant shall amend its application and
correct the deficiency. Any statutory deadlines shall be calculated
based on the date of filing the sufficient application.

(e) Additional requirements. Additional requirements as set
forth in §22.76 of this title (relating to Amended Pleadings and
Documents) apply.

§22.76. Amended Pleadings.

(a) Filing amended pleadings.

(1) Any pleading may be amended at any time before
notice of the docket as required by §22.51 of this title (relating to
Notice for Public Utility Regulatory Act, Chapter 36, Subchapters C-
E; Chapter 51, §51.009; and Chapter 53, Subchapter C-E, Proceedings
and §22.52 of this title (relating to Notice in Licensing Proceedings
is given.

(2) After notice of a proceeding has been provided, a
pleading may be amended with leave of the presiding officer, provided
that the amended pleading is served upon all parties, is filed at least
seven days before the hearing on the merits, and does not seek
relief for which notice in accordance with this chapter has not been
provided.

(3) If an amended pleading seeks a new type of relief for
which notice in accordance with this chapter has not been provided,
the presiding officer may sever the issue from the proceeding.

(4) Any amended pleading offered for filing within seven
days of the date of hearing or thereafter will be considered by the
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presiding officer only if there is a showing of good cause for such
filing and that consideration of such filing will not unduly delay the
proceeding by injecting issues to which the remaining parties may
be entitled to respond. If additional notice is required or additional
time needed for opposing parties to respond to the proposed pleading,
the presiding officer may order such additional notice or time as is
reasonable under the circumstances.

(b) Amendments to conform to issues tried at hearing without
objection. When issues not raised by the pleadings are tried or
otherwise heard or argued at hearing by express or implied consent
of the parties, upon a determination by the presiding officer that no
prejudice to any of the parties will occur, the issues shall be treated in
all respects as if they had been raised in the pleadings. Amendment
of the pleadings to conform them to the evidence may be made with
leave of the presiding officer upon any party’s motion until the close
of evidence, but failure to so amend shall not affect whether the issues
may be properly considered by the presiding officer.

§22.77. Motions.
(a) General requirements. A motion shall be in writing,

unless the motion is made on the record at a prehearing conference
or hearing. It shall state the relief sought and the specific grounds
supporting a grant of relief. If the motion is based upon alleged
facts that are not a matter of record, the motion shall be supported
by an affidavit. Written motions shall be served on all parties in
accordance with §22.74 of this title (relating to Service of Pleadings
and Documents).

(b) Time for response. The time for responding to motions
is governed by §22.78 of this title (relating to Responsive Pleadings
and Emergency Action), unless otherwise provided by the presiding
officer, commission rule, or statute.

(c) Rulings on motions. The presiding officer shall serve
orders ruling on motions upon all parties, unless the ruling is made
on the record in a hearing or prehearing conference open to the public.

§22.78. Responsive Pleadings and Emergency Action.
(a) General rule. Unless otherwise specified by statute, by

this chapter, or by order of the presiding officer, a responsive plead-
ing, if made, shall be filed by a party within five working days after
receipt of the pleading to which the response is made. Responsive
pleadings shall state the date of receipt of the pleading to which re-
sponse is made. Unless the presiding officer is advised otherwise, it
shall be presumed that all pleadings are received within five days of
the filing date.

(b) Responses to complaints. Unless otherwise specified by
statute, by this chapter, or by order of the presiding officer, responsive
pleadings to complaints filed to initiate a proceeding shall be filed
within 21 days of the receipt of the complaint This subsection does not
apply to complaints filed pursuant to PURA, Chapter 36, Subchapter
D or Chapter 53, Subchapter D.

(c) Emergency action. Unless otherwise precluded by law
or this chapter, the presiding officer may take action on a pleading
before the deadline for filing responsive pleadings when necessary to
prevent or mitigate imminent harm or injury to persons or to real or
personal property. Harm or injury shall also include items affecting
the ability of any provider to compete. Action taken pursuant to this
subsection is subject to modification based on a timely responsive
pleading.

(d) PURA, Chapter 36, Subchapter D or Chapter 53, Sub-
chapter D Investigations or Complaints. In a complaint proceeding
filed pursuant to PURA, Chapter 36, Subchapter D or Chapter 53,
Subchapter D, the presiding officer shall determine the scope of the

response that the electric or telecommunications utility shall be re-
quired to file, up to and including the filing of a full rate filing pack-
age. The presiding officer shall also set an appropriate deadline for
the electric or telecommunications utility’s response.

§22.80. Commission Prescribed Forms.

The commission may require that certain reports and applications
be submitted on standard forms. The commission filing clerk shall
maintain a complete index to and set of all commission forms. All
documents that are the subject of an official form shall contain all
matters designated in the official form and shall conform substantially
to the official form. Prior to the implementation of any new form or
significant change to an existing form, the change or new form shall
be referenced in the "In Addition" section of the Texas Register for
public comment. For good cause, new forms or significant changes to
existing forms may be implemented without publication on an interim
basis for a period not to exceed 180 days.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905611
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Effective date: September 23, 1999
Proposal publication date: March 12, 1999
For further information, please call: (512) 936-7308

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

Part 9. TEXAS STATE BOARD OF
MEDICAL EXAMINERS

Chapter 166. PHYSICIAN REGISTRATION
22 TAC §166.1

The Texas State Board of Medical Examiners adopts an amend-
ment to §166.1, concerning Physician Registration, without
changes to the proposed text as published in the July 2, 1999,
issue of the Texas Register (24 TexReg 4955) and will not be
republished.

The amendment adds a new subsection (d) which concerns
the time frame for notifying the Board of a physician’s change
of address.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Medical Practice Act,
Texas Civil Statutes, Article 4495b, §2.09(a), which provides the
Texas State Board of Medical Examiners with the authority to
make rules, regulations and bylaws not inconsistent with this Act
as may be necessary for the governing of its own proceedings,
the performance of its duties, the regulation of the practice of
medicine in this state, and the enforcement of this Act.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905677
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Effective date: September 23, 1999
Proposal publication date: July 2, 1999
For further information, please call: (512) 305-7016

♦ ♦ ♦
Chapter 179. INVESTIGATION FILES
22 TAC §179.2

The Texas State Board of Medical Examiners adopts an
amendment to §179.2, concerning Request for Information and
Records from Physicians, without changes to the proposed text
as published in the July 2, 1999, issue of the Texas Register
(24 TexReg 4960) and will not be republished.

A new subsection (f) is added, which concerns timely responses
to written requests for information.

The adopted review of Chapter 179 (§§179.1-179.6, concerning
Investigation Files) is contemporaneously published elsewhere
in this issue of the Texas Register. The review is in accordance
with the Appropriations Act of 1997, House Bill 1, Article IX,
§167.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Medical Practice Act,
Texas Civil Statutes, Article 4495b, §2.09(a), which provides the
Texas State Board of Medical Examiners with the authority to
make rules, regulations and bylaws not inconsistent with this Act
as may be necessary for the governing of its own proceedings,
the performance of its duties, the regulation of the practice of
medicine in this state, and the enforcement of this Act.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905678
Bruce A. Levy, M.D., J.D.
Executive Director
Texas Board of Medical Examiners
Effective date: September 23, 1999
Proposal publication date: July 2, 1999
For further information, please call: (512) 305-7016

♦ ♦ ♦
Chapter 183. ACUPUNCTURE
22 TAC §183.7, §183.13

The Texas State Board of Medical Examiners adopts amend-
ments to §183.7 and 183.13, concerning Denial of License; Dis-
cipline of Licensee and Patient Records, without changes to the
proposed text as published in the July 2, 1999, issue of the
Texas Register (24 TexReg 4960) and will not be republished.

The amendments concern the time frame for the requirement
of physician referral; the maximum number of treatments
performed before referral to a physician; and referrals from
chiropractors.

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted under the Medical Practice Act,
Texas Civil Statutes, Article 4495b, §2.09(a), which provides the
Texas State Board of Medical Examiners with the authority to
make rules, regulations and bylaws not inconsistent with this Act
as may be necessary for the governing of its own proceedings,
the performance of its duties, the regulation of the practice of
medicine in this state, and the enforcement of this Act.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905679
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Effective date: September 23, 1999
Proposal publication date: July 2, 1999
For further information, please call: (512) 305-7016

♦ ♦ ♦
Chapter 187. PROCEDURE

Subchapter D. POSTHEARING
22 TAC §187.39

The Texas State Board of Medical Examiners adopts an amend-
ment to §187.39, concerning Administrative Penalties, without
changes to the proposed text as published in the July 2, 1999,
issue of the Texas Register (24 TexReg 4961) and will not be
republished.

The amendment will increase the minimum administrative
penalty for failure to timely obtain and report continuing
medical education (CME) as required by Board rule.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Medical Practice Act,
Texas Civil Statutes, Article 4495b, §2.09(a), which provides the
Texas State Board of Medical Examiners with the authority to
make rules, regulations and bylaws not inconsistent with this Act
as may be necessary for the governing of its own proceedings,
the performance of its duties, the regulation of the practice of
medicine in this state, and the enforcement of this Act.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905680
Bruce A. Levy, M.D., J.D.
Executive Director

24 TexReg 7412 September 17, 1999 Texas Register



Texas State Board of Medical Examiners
Effective date: September 23, 1999
Proposal publication date: July 2, 1999
For further information, please call: (512) 305-7016

♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY

Part 1. TEXAS NATURAL RESOURCE
CONSERVATION COMMISSION

Chapter 37. FINANCIAL ASSURANCE

Subchapter N. FINANCIAL ASSURANCE
REQUIREMENTS FOR THE TEXAS RISK RE-
DUCTION PROGRAM RULE
30 TAC §§37.4001, 37.4011, 37.4021

The Texas Natural Resource Conservation Commission (com-
mission) adopts new §§37.4001, 37.4011, and 37.4021, con-
cerning financial assurance for the Texas Risk Reduction Pro-
gram. Section 37.4001 is adopted without changes to the pro-
posed text as published in the March 26, 1999, issue of the
Texas Register (24 TexReg 2165) and will not be republished.
Section 37.4011 and §37.4021 are adopted with changes and
will be republished.

EXPLANATION OF THE ADOPTED RULES The commission is
adopting a new rule, commonly referred to as the Texas Risk
Reduction Program (TRRP) rule, that will establish a uniform
set of risk-based performance-oriented technical standards to
guide response actions at affected properties regulated via
the agency’s Office of Waste Management program areas
and other applicable program areas. The rule is promulgated
as new 30 Texas Administrative Code (TAC) Chapter 350.
The commission is adding Subchapter N to Chapter 37 as a
conforming rulemaking to the new Chapter 350.

Section 37.4001, Applicability, clarifies that the financial assur-
ance requirements for Subchapter N are for sites subject to the
TRRP rule that use physical controls as part of the response
action during the post-response action care period. The com-
mission did not receive any comments on this section, and the
section is adopted as proposed.

Section 37.4011 contains definitions, and the commission is
adopting one definition for the new subsection, "post-response
action care estimate," which is the most recent written cost
estimate for post-response action care. The commission did
not receive any comments on this section, and the section is
adopted with minor grammatical corrections.

Section 37.4021 contains the specific financial assurance re-
quirements for the TRRP rule including the available financial
assurance mechanisms for sites in the TRRP. The commission
intends to allow local governments the ability to use a modified
form of the self insurance corporate financial test, known as the
local governments test for the agency programs which allow
such an option in existing rules (e.g., Petroleum Storage Tank
and Municipal Solid Waste). Under the sections, persons are
required to submit their financial assurance mechanisms within
90 days of the executive director’s approval of the Response
Action Plan. The commission did not receive any comments on

this section, and the section is adopted with minor grammatical
corrections.

FINAL REGULATORY IMPACT ANALYSIS These sections are
adopted as a conforming rulemaking to the TRRP rule. Please
refer to the Final Regulatory Impact Analysis in the adoption
preamble for the TRRP rule, 30 TAC Chapter 350, in the
Adopted Rules Section of this issue.

STATEMENT OF THE EFFECT OF THE ADOPTED RULE
ON SMALL AND MICRO BUSINESSES These sections are
adopted as a conforming rulemaking to the TRRP rule. Please
refer to the Statement of the Effect of the Adopted Rule on Small
and Micro Businesses in the adoption preamble for the TRRP
rule, 30 TAC Chapter 350, in the Adopted Rules Section of this
issue.

TAKINGS IMPACT ASSESSMENT These sections are adopted
as a conforming rulemaking to the TRRP rule. Please refer to
the Takings Impact Assessment in the adoption preamble for the
TRRP rule, 30 TAC Chapter 350, in the Adopted Rules Section
of this issue.

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW These sections are adopted as a conforming rulemak-
ing to the TRRP rule. Please refer to the Coastal Management
Program Consistency Review in the adoption preamble for the
TRRP rule, 30 TAC Chapter 350, in the Adopted Rules Section
of this issue.

HEARINGS AND COMMENTERS The commission held two
public hearings on the proposed rule. The first public hearing
was held on April 19, 1999 at 1:30 p.m. at the City of Houston
Pollution Control Building Auditorium, 7411 Park Place Boule-
vard, Houston, Texas. A second public hearing on the proposal
was held on April 22, 1999, at 10:00 a.m. in Building E, Room
201S, of Texas Natural Resource Conservation Commission
complex, located at 12100 North IH-35, Park 35 Technology
Center, Austin. No persons commented on the proposed rule
at the public hearings. The comment period for the proposed
rules closed at 5:00 p.m. on May 11, 1999, and the commission
received no written comments on the proposed rule.

ANALYSIS OF TESTIMONY The commission did not receive
any testimony on the proposed amendments to Chapter 37.

STATUTORY AUTHORITY The new rules are adopted under
the following statutory authority: Texas Water Code, §5.103
and §26.011, which provide the commission with authority to
adopt any rules necessary to carry out its powers, duties, and
policies and to protect water quality in the state, Texas Water
Code, §5.103(c), which states the commission must adopt rules
when adopting, repealing, or amending any agency statement
of general applicability that interprets or prescribes law or policy
or describes the practice and procedure requirements of the
agency, and Texas Solid Waste Disposal Act, Texas Health
and Safety Code, §361.017 and §361.024, which provide the
commission the authority to regulate industrial solid waste and
municipal hazardous wastes and all other powers necessary or
convenient to carry out its responsibilities. In addition, the new
rules are adopted under Texas Water Code, §26.039, which
states that activities which are inherently or potentially capable
of causing or resulting in the spillage or accidental discharge of
waste or other substances and which pose serious or significant
threats of pollution are subject to reasonable rules establishing
safety and preventive measures which the commission may
adopt or issue; Texas Water Code, §26.121, which prohibits

ADOPTED RULES September 17, 1999 24 TexReg 7413



persons from discharging wastes into or adjacent to any water
in the state unless authorized to do so and prohibits persons
from committing any other act or engaging in any other activity
which in itself or in conjunction with any other discharge or
activity causes, continues to cause, or will cause pollution of
any of the water in the state; Texas Water Code, §26.262,
which states that it is the policy of this state to prevent the spill
or discharge of hazardous substances into the waters in the
state and to cause the removal of such spills and discharges
without undue delay; and Texas Water Code, §26.264, which
provides the commission with authority to issue rules necessary
and convenient to carry out the policy referenced in §26.262.
Authority to adopt the new rules is also provided by Texas
Water Code, §26.341, which states that it is the policy of this
state to maintain and protect the quality of groundwater and
surface water resources in the state from certain substances in
underground and aboveground storage tanks that may pollute
groundwater and surface water resources, and requires the
use of all reasonable methods, including risk-based corrective
action to implement this policy; Texas Water Code, §26.345,
which provides the commission with the authority to adopt rules
necessary to carry out the policy referenced in §26.341; and
Texas Water Code, §26.401, which states that it is the policy
of this state that discharges of pollutants, disposal of wastes,
or other activities subject to regulation by state agencies be
conducted in a manner that will maintain present uses and not
impair potential uses of groundwater or pose a public health
hazard, and that the quality of groundwater be restored if
feasible.

§37.4011. Definitions.
The following words and terms, when used in this section, shall have
the following meanings, unless the context clearly indicate otherwise.
Post-response action care estimate - The most recent written cost
estimate for post-response action care for an affected property as
required by §350.33(l) and (m) of this title (relating to Remedy
Standard B) and approved by the executive director.

§37.4021. Financial Assurance Requirements for Texas Risk Reduc-
tion Program Rule.

(a) A person subject to this subchapter shall establish finan-
cial assurance for post-response action care for an affected property
which meets the requirements of this section, in addition to the re-
quirements specified under:

(1) Subchapter A of this chapter (relating to General
Financial Assurance Requirements);

(2) Subchapter B of this chapter (relating to Financial
Assurance Requirements for Closure) except for §37.131 of this title
(relating to Annual Inflation Adjustments to Closure Cost Estimates)
and §37.161 of this title (relating to Establishment of a Standby
Trust);

(3) Subchapter C of this chapter (relating to Financial
Assurance Mechanisms for Closure); and

(4) Subchapter D of this chapter (relating to Wording of
the Mechanisms for Closure), except as specified in this subchapter.

(b) The financial assurance shall be in the amount specified
in the most recent post-response action care cost estimate required by
§350.33(l), (m), or (n), as applicable, of this title (relating to Remedy
Standard B).

(c) A person subject to this subchapter may utilize any of
the following financial assurance instruments specified in Subchapter
C of this chapter (relating to Financial Assurance Mechanisms for

Closure) to demonstrate financial assurance for post-response action
care:

(1) fully-funded trust;

(2) surety bond guaranteeing payment;

(3) surety bond guaranteeing performance;

(4) irrevocable standby letter of credit;

(5) insurance;

(6) financial test; or

(7) corporate guarantee.

(d) A person subject to this subchapter is not subject to
§37.31 of this title (relating to Submission of Documents), but a
person required by Chapter 350 of this title (relating to Texas Risk
Reduction Program) to provide evidence of financial responsibility
must submit originally signed financial assurance mechanisms within
90 days of the executive director’s approval of the Response Action
Plan.

(e) For purposes of this subchapter, the following terms shall
have the following meanings:

(1) The term "owner or operator" as used in other
subchapters of this chapter shall be construed to include "person
undertaking a response action subject to Chapter 350 of this title."

(2) The term "closure" as used in other subchapters of this
chapter shall be construed to include "post- response action care."

(3) The term "closure plan" as used in other subchapters
of this chapter shall be construed to include "response action plan."

(4) The term "closure cost estimate" as used in other
subchapters of this chapter shall be construed to include "post-
response action care estimate."

(5) References in §§37.221, 37.311, and 37.321 of this
title (relating to Surety Bond Guaranteeing Performance for Closure,
Wording for Payment Bond, and Wording for Performance Bond) to
"registration or permit requirements" or "the registration or permit to
(for) operate (operating) under authorization" shall be construed to
include "the requirements of 30 TAC Chapter 350 of this title."

(f) If an affected property undergoing post-response action
care does not have an agency registration or permit number, any
references to the agency registration or permit number in the wording
of mechanisms specified in Subchapter D of this chapter (relating to
Wording of the Mechanisms for Closure) may be replaced with any
other applicable name or number assigned by the agency to the subject
property.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905645
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 23, 1999
Proposal publication date: March 26, 1999
For further information, please call: (512) 239-6087
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Chapter 327. SPILL PREVENTION AND CON-
TROL
30 TAC §327.5

The Texas Natural Resource Conservation Commission (com-
mission) adopts amendments to §327.5, concerning actions re-
quired to respond to spills or discharges of hazardous sub-
stances, oil, petroleum product, used oil, other substances,
and industrial waste. The amendments are adopted without
changes to the proposed text as published in the March 26,
1999 issue of the Texas Register (24 TexReg 2170) and will
not be republished.

EXPLANATION OF THE ADOPTED RULES The commission is
adopting a new rule, commonly referred to as the Texas Risk
Reduction Program (TRRP) rule, that will establish a uniform
set of risk-based performance-oriented technical standards to
guide response actions at affected properties regulated via
the agency’s Office of Waste Management program areas
and other applicable program areas. The rule is promulgated
as new 30 Texas Administrative Code (TAC) Chapter 350.
The commission adopts the amendments to §327.5(c) as a
conforming rulemaking to new Chapter 350.

The amendments to §327.5(c)(1) and (3) change the current
references from "the Risk Reduction Rules in §335.8 or other
risk-based corrective action rules" to the TRRP rules in Chapter
350. The commission did not receive any comments on this
section, and the section is adopted as proposed.

FINAL REGULATORY IMPACT ANALYSIS These amendments
are adopted as a conforming rulemaking to the TRRP rule.
Please refer to the Final Regulatory Impact Analysis in the
adoption preamble for the TRRP rule, 30 TAC Chapter 350,
in the Adopted Rules Section of this issue.

STATEMENT OF THE EFFECT OF THE ADOPTED RULE ON
SMALL AND MICRO BUSINESSES These amendments are
adopted as a conforming rulemaking to the TRRP rule. Please
refer to the Statement of the Effect of the Adopted Rule on Small
and Micro Businesses in the adoption preamble for the TRRP
rule, 30 TAC Chapter 350, in the Adopted Rules Section of this
issue.

TAKINGS IMPACT ASSESSMENT These amendments are
adopted as a conforming rulemaking to the TRRP rule. Please
refer to the Takings Impact Assessment in the adoption pream-
ble for the TRRP rule, 30 TAC Chapter 350, in the Adopted
Rules Section of this issue.

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW These amendments are adopted as a conforming rule-
making to the TRRP rule. Please refer to the Coastal Manage-
ment Program Consistency Review in the adoption preamble
for the TRRP rule, 30 TAC Chapter 350, in the Adopted Rules
Section of this issue.

HEARINGS AND COMMENTERS The commission held two
public hearings on the proposed rule. The first public hearing
was held on April 19, 1999 at 1:30 p.m. at the City of Houston
Pollution Control Building Auditorium, 7411 Park Place Boule-
vard, Houston, Texas. A second public hearing on the proposal
was held on April 22, 1999, at 10:00 a.m. in Building E, Room
201S, of Texas Natural Resource Conservation Commission
complex, located at 12100 North IH-35, Park 35 Technology
Center, Austin. No persons commented on the proposed rule
at the public hearings. The comment period for the proposed

rules closed at 5:00 p.m. on May 11, 1999, and the commission
received no written comments on the proposed rule.

ANALYSIS OF TESTIMONY The commission did not receive
any testimony on the proposed amendments to Chapter 327.

STATUTORY AUTHORITY The amendments are adopted under
the following statutory authority: Texas Water Code, §5.103
and §26.011, which provide the commission with authority to
adopt any rules necessary to carry out its powers, duties, and
policies and to protect water quality in the state, Texas Water
Code, §5.103(c), which states the commission must adopt rules
when adopting, repealing, or amending any agency statement
of general applicability that interprets or prescribes law or
policy or describes the practice and procedure requirements
of the agency, and Texas Solid Waste Disposal Act, Texas
Health and Safety Code, §361.017, and §361.024, which
provide the commission the authority to regulate industrial solid
waste and municipal hazardous wastes and all other powers
necessary or convenient to carry out its responsibilities. In
addition, the amendments are adopted under Texas Water
Code, §26.039, which states that activities which are inherently
or potentially capable of causing or resulting in the spillage or
accidental discharge of waste or other substances and which
pose serious or significant threats of pollution are subject to
reasonable rules establishing safety and preventive measures
which the commission may adopt or issue; Texas Water Code,
§26.121, which prohibits persons from discharging wastes into
or adjacent to any water in the state unless authorized to do
so and prohibits persons from committing any other act or
engaging in any other activity which in itself or in conjunction
with any other discharge or activity causes, continues to cause,
or will cause pollution of any of the water in the state; Texas
Water Code, §26.262, which states that it is the policy of this
state to prevent the spill or discharge of hazardous substances
into the waters in the state and to cause the removal of such
spills and discharges without undue delay; and Texas Water
Code, §26.264, which provides the commission with authority
to issue rules necessary and convenient to carry out the policy
referenced in §26.262. Authority to adopt the amendments is
also provided by Texas Water Code, §26.341, which states
that it is the policy of this state to maintain and protect the
quality of groundwater and surface water resources in the
state from certain substances in underground and aboveground
storage tanks that may pollute groundwater and surface water
resources, and requires the use of all reasonable methods,
including risk-based corrective action to implement this policy;
Texas Water Code, §26.345, which provides the commission
with the authority to adopt rules necessary to carry out the
policy referenced in §26.341; and Texas Water Code, §26.401,
which states that it is the policy of this state that discharges
of pollutants, disposal of wastes, or other activities subject to
regulation by state agencies be conducted in a manner that
will maintain present uses and not impair potential uses of
groundwater or pose a public health hazard, and that the quality
of groundwater be restored if feasible.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905646
Margaret Hoffman
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Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 23, 1999
Proposal publication date: March 26, 1999
For further information, please call: (512) 239-6087

♦ ♦ ♦
Chapter 331. UNDERGROUND INJECTION
CONTROL

Subchapter A. GENERAL PROVISIONS
30 TAC §331.5

The Texas Natural Resource Conservation Commission
(TNRCC or commission) adopts amendments to §331.5,
concerning the Underground Injection Control (UIC) Program.
The amendments are adopted with changes to the proposed
text as published in the March 26, 1999 issue of the Texas
Register (24 TexReg 2175) and will be republished.

EXPLANATION OF THE ADOPTED RULES The commission is
adopting a new rule, commonly referred to as the Texas Risk
Reduction Program (TRRP) rule, that will establish a uniform
set of risk-based performance-oriented technical standards to
guide response actions at affected properties regulated via
the agency’s Office of Waste Management program areas
and other applicable program areas. The rule is promulgated
as new 30 Texas Administrative Code (TAC) Chapter 350.
The commission is adopting the amendment to §331.5 as a
conforming rulemaking to new Chapter 350.

Section 331.5 establishes the pollution prevention criteria for
the underground injection control program. The commission is
adding new subsection (b) to define the applicability of Chapter
350 to unauthorized discharges of chemicals of concern (COCs)
from associated tankage and equipment. The commission
received comments on this section; however, the section is
adopted with one change correcting a cross reference.

FINAL REGULATORY IMPACT ANALYSIS These amendments
are adopted as a conforming rulemaking to the TRRP rule.
Please refer to the Final Regulatory Impact Analysis in the
adoption preamble for the TRRP rule, 30 TAC Chapter 350,
in the Adopted Rules Section of this issue.

STATEMENT OF THE EFFECT OF THE ADOPTED RULE ON
SMALL AND MICRO BUSINESSES These amendments are
adopted as a conforming rulemaking to the TRRP rule. Please
refer to the Statement of the Effemct of the Adopted Rule on
Small and Micro Businesses in the adoption preamble for the
TRRP rule, 30 TAC Chapter 350, in the Adopted Rules Section
of this issue.

TAKINGS IMPACT ASSESSMENT These amendments are
adopted as a conforming rulemaking to the TRRP rule. Please
refer to the Takings Impact Assessment in the adoption pream-
ble for the TRRP rule, 30 TAC Chapter 350, in the Adopted
Rules Section of this issue. COASTAL MANAGEMENT
PROGRAM CONSISTENCY REVIEW These amendments are
adopted as a conforming rulemaking to the TRRP rule. Please
refer to the Coastal Management Program Consistency Review
in the adoption preamble for the TRRP rule, 30 TAC Chapter
350, in the Adopted Rules Section of this issue.

HEARINGS AND COMMENTERS The commission held two
public hearings on the proposed rule. The first public hear-

ing was held on April 19, 1999 at 1:30 p.m. at the City of
Houston Pollution Control Building Auditorium, 7411 Park Place
Boulevard, Houston, Texas. A second public hearing on the
proposal was held on April 22, 1999, at 10:00 a.m. in Build-
ing E, Room 201S, of Texas Natural Resource Conservation
Commission complex, located at 12100 North IH-35, Park 35
Technology Center, Austin. No persons commented on the pro-
posed rule at the public hearings. The comment period for the
proposed rules closed at 5:00 p.m. on May 11, 1999, and the
commission received written comments on the proposed rule
from the United States Environmental Protection Agency Re-
gion 6 (EPA).

ANALYSIS OF TESTIMONY EPA commented that the preamble
states that the proposed TRRP rule provides a means to allow
a shift in cleanup standards at remediation sites. The preamble
does not address cleanup activities directly implemented by the
State’s UIC program, such as ground water remediation at class
3 injection well operations. The federal UIC program does not
have requirements addressing cleanup standards and therefore
makes no comment regarding the shift in cleanup standards.
However, the EPA is concerned that this rule may result in a shift
in cleanup standards that are set forth in UIC permits, without
the appropriate level of public participation.

The commission responds that the commenters’ concerns
about the TRRP causing a shift in cleanup standards set forth in
UIC permits, without the appropriate level of public participation,
is unfounded. The TRRP rule is not intended to be applied to
the permitted activities at UIC facilities, such as the restoration
of permitted class 3 mining areas. These permits also have
provisions addressing excursions of mining solutions, hence
the exclusion of this action from applicability under the TRRP.
A Texas UIC permit must adhere to Texas public notice and
hearings opportunity requirements.

EPA also commented that the preamble indicates the TRRP
rule would allow for a reduction in the financial assurance
(FA) obligation for post closure care (P.C.) by operators of
facilities permitted by the State’s UIC program. Specifically,
the rule gives the TNRCC the ability to exempt operators from
demonstrating FA when total 30 year costs for P.C. does not
exceed $100,000 (p. 2176). In addition, small businesses
may seek reduction of the FA obligation if the P.C. time period
exceeds 10 years (p. 2178). P.C. costs for injection wells
are usually negligible. Federal UIC requirements for financial
responsibility for P.C. costs for class I hazardous waste injection
wells are at Title 40 Code of Federal Regulations §146.73.
Section 146.73 requires that the amount of funds available
for P.C. shall be no less than the estimated actual cost of
implementing the P.C. plan. The P.C. plan is provided in
the permit application and survives the permit. This prohibits
any reduction in the FA obligation for UIC P.C. activities at a
facility, unless the post closure plan itself is amended and the
financial obligation needed to implement the plan has actually
changed. A decision by the executive director to reduce the FA
obligation without an equivalent cost reduction in the plan itself
is prohibited.

The commission notes that this comment is similar to one re-
garding financial assurance that was addressed in the response
to comments for 30 TAC §350.2(d). The commission disagrees
with the commenter that financial assurance requirements for
UIC permitted facilities for post closure care can be lowered in
response to TRRP applicability. First, Chapter 350 will only ap-
ply to unauthorized releases and not to the permitted activities.
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Second, as stated in §350.2(a), Chapter 350 does not eliminate
the need for the person to meet any more stringent or additional
requirements found in the covered program areas or applicable
federal requirements. If the UIC regulations or permits require
financial assurance in amounts greater than that required by
this chapter, the person must comply with the more stringent
requirements of the UIC program. If the UIC amount is for one
purpose (e.g., post closure costs of a UIC well) and the amount
for this chapter is for another purpose (e.g., a response action
not covered by the UIC requirements), the person would have
to satisfy both amounts.

STATUTORY AUTHORITY The amendments are adopted under
the following statutory authority: Texas Water Code, §5.103
and §26.011, which provide the commission with authority to
adopt any rules necessary to carry out its powers, duties, and
policies and to protect water quality in the state, Texas Water
Code, §5.103(c), which states the commission must adopt rules
when adopting, repealing, or amending any agency statement
of general applicability that interprets or prescribes law or
policy or describes the practice and procedure requirements
of the agency, and Texas Solid Waste Disposal Act, Texas
Health and Safety Code, §361.017, and §361.024, which
provide the commission the authority to regulate industrial solid
waste and municipal hazardous wastes and all other powers
necessary or convenient to carry out its responsibilities. In
addition, the amendments are adopted under Texas Water
Code, §26.039, which states that activities which are inherently
or potentially capable of causing or resulting in the spillage or
accidental discharge of waste or other substances and which
pose serious or significant threats of pollution are subject to
reasonable rules establishing safety and preventive measures
which the commission may adopt or issue; Texas Water Code,
§26.121, which prohibits persons from discharging wastes into
or adjacent to any water in the state unless authorized to do
so and prohibits persons from committing any other act or
engaging in any other activity which in itself or in conjunction
with any other discharge or activity causes, continues to cause,
or will cause pollution of any of the water in the state; Texas
Water Code, §26.262, which states that it is the policy of this
state to prevent the spill or discharge of hazardous substances
into the waters in the state and to cause the removal of such
spills and discharges without undue delay; and Texas Water
Code, §26.264, which provides the commission with authority
to issue rules necessary and convenient to carry out the policy
referenced in §26.262. Authority to adopt the amendments is
also provided by Texas Water Code, §26.341, which states
that it is the policy of this state to maintain and protect the
quality of groundwater and surface water resources in the
state from certain substances in underground and aboveground
storage tanks that may pollute groundwater and surface water
resources, and requires the use of all reasonable methods,
including risk-based corrective action to implement this policy;
Texas Water Code, §26.345, which provides the commission
with the authority to adopt rules necessary to carry out the
policy referenced in §26.341; and Texas Water Code, §26.401,
which states that it is the policy of this state that discharges
of pollutants, disposal of wastes, or other activities subject to
regulation by state agencies be conducted in a manner that
will maintain present uses and not impair potential uses of
groundwater or pose a public health hazard, and that the quality
of groundwater be restored if feasible.

§331.5. Prevention of Pollution.

(a) No permit or authorization by rule shall be allowed where
an injection well causes or allows the movement of fluid that would
result in the pollution of an underground source of drinking water.
A permit or authorization by rule shall include terms and conditions
reasonably necessary to protect fresh water from pollution.

(b) Persons authorized to conduct underground injection
activities under this chapter shall address unauthorized discharges of
chemicals of concern (COCs) from associated tankage and equipment
according to the requirements of Chapter 350 of this title (relating to
the Texas Risk Reduction Program).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905647
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 23, 1999
Proposal publication date: March 26, 1999
For further information, please call: (512) 239-6087

♦ ♦ ♦
Chapter 332. COMPOSTING
The Texas Natural Resource Conservation Commission
(TNRCC or commission) adopts amendments to §§332.4,
332.23, 332.37, and 332.45, concerning the composting and
beneficial reuse of organic materials. The amendments are
adopted without changes to the proposed text as published in
the March 26, 1999, issue of the Texas Register (24 TexReg
2180) and will not be republished.

EXPLANATION OF THE ADOPTED RULES The commission is
adopting a new rule, commonly referred to as the Texas Risk
Reduction Program (TRRP) rule, that will establish a uniform
set of risk-based performance-oriented technical standards to
guide response actions at affected properties regulated via the
agency’s Office of Waste Management program areas and other
applicable program areas. The rule is promulgated as new 30
Texas Administrative Code (TAC) Chapter 350. The commission
is adopting the amendments to sections in this chapter as
a conforming rulemaking to the proposed new Chapter 350.
Currently, corrective action requirements do not exist in this
chapter for compost facilities.

The commission is adopting amendments to §332.4, General
Requirements, to establish a general standard for corrective ac-
tion at any compost facility at which a chemical of concern is
detected. Amendments to §§332.23, 332.37, and 332.45 will
also add the corrective action requirement to the operational
requirements for notification, registration, and permit tier facili-
ties. The commission did not receive any comments on these
sections, and the sections are adopted as proposed.

FINAL REGULATORY IMPACT ANALYSIS These amendments
are adopted as a conforming rulemaking to the TRRP rule.
Please refer to the Final Regulatory Impact Analysis in the
adoption preamble for the TRRP rule, 30 TAC Chapter 350,
in the Adopted Rules Section of this issue.

STATEMENT OF THE EFFECT OF THE ADOPTED RULE ON
SMALL AND MICRO BUSINESSES These amendments are
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adopted as a conforming rulemaking to the TRRP rule. Please
refer to the Statement of the Effect of the Adopted Rule on Small
Businesses and Micro in the adoption preamble for the TRRP
rule, 30 TAC Chapter 350, in the Adopted Rules Section of this
issue.

TAKINGS IMPACT ASSESSMENT These amendments are
adopted as a conforming rulemaking to the TRRP rule. Please
refer to the Takings Impact Assessment in the adoption pream-
ble for the TRRP rule, 30 TAC Chapter 350, in the Adopted
Rules Section of this issue.

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW These amendments are adopted as a conforming rule-
making to the TRRP rule. Please refer to the Coastal Manage-
ment Program Consistency Review in the adoption preamble
for the TRRP rule, 30 TAC Chapter 350, in the Adopted Rules
Section of this issue.

HEARINGS AND COMMENTERS The commission held two
public hearings on the proposed rule. The first public hearing
was held on April 19, 1999 at 1:30 p.m. at the City of Houston
Pollution Control Building Auditorium, 7411 Park Place Boule-
vard, Houston, Texas. A second public hearing on the proposal
was held on April 22, 1999, at 10:00 a.m. in Building E, Room
201S, of Texas Natural Resource Conservation Commission
complex, located at 12100 North IH-35, Park 35 Technology
Center, Austin. No persons commented on the proposed rule
at the public hearings. The comment period for the proposed
rules closed at 5:00 p.m. on May 11, 1999, and the commission
received no written comments on the proposed rule.

ANALYSIS OF TESTIMONY The commission did not receive
any testimony on the proposed amendments to Chapter 332.

Subchapter A. GENERAL INFORMATION
30 TAC §332.4

STATUTORY AUTHORITY The amendments are adopted under
the following statutory authority: Texas Water Code, §5.103
and §26.011, which provide the commission with authority to
adopt any rules necessary to carry out its powers, duties, and
policies and to protect water quality in the state, Texas Water
Code, §5.103(c), which states the commission must adopt rules
when adopting, repealing, or amending any agency statement
of general applicability that interprets or prescribes law or
policy or describes the practice and procedure requirements
of the agency, and Texas Solid Waste Disposal Act, Texas
Health and Safety Code, §361.017, and §361.024, which
provide the commission the authority to regulate industrial solid
waste and municipal hazardous wastes and all other powers
necessary or convenient to carry out its responsibilities. In
addition, the amendments are adopted under Texas Water
Code, §26.039, which states that activities which are inherently
or potentially capable of causing or resulting in the spillage or
accidental discharge of waste or other substances and which
pose serious or significant threats of pollution are subject to
reasonable rules establishing safety and preventive measures
which the commission may adopt or issue; Texas Water Code,
§26.121, which prohibits persons from discharging wastes into
or adjacent to any water in the state unless authorized to do
so and prohibits persons from committing any other act or
engaging in any other activity which in itself or in conjunction
with any other discharge or activity causes, continues to cause,
or will cause pollution of any of the water in the state; Texas
Water Code, §26.262, which states that it is the policy of this

state to prevent the spill or discharge of hazardous substances
into the waters in the state and to cause the removal of such
spills and discharges without undue delay; and Texas Water
Code, §26.264, which provides the commission with authority
to issue rules necessary and convenient to carry out the policy
referenced in §26.262. Authority to adopt the amendments is
also provided by Texas Water Code, §26.341, which states
that it is the policy of this state to maintain and protect the
quality of groundwater and surface water resources in the
state from certain substances in underground and aboveground
storage tanks that may pollute groundwater and surface water
resources, and requires the use of all reasonable methods,
including risk-based corrective action to implement this policy;
Texas Water Code, §26.345, which provides the commission
with the authority to adopt rules necessary to carry out the
policy referenced in §26.341; and Texas Water Code, §26.401,
which states that it is the policy of this state that discharges
of pollutants, disposal of wastes, or other activities subject to
regulation by state agencies be conducted in a manner that
will maintain present uses and not impair potential uses of
groundwater or pose a public health hazard, and that the quality
of groundwater be restored if feasible.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905648
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 23, 1999
Proposal publication date: March 26, 1999
For further information, please call: (512) 239-6087

♦ ♦ ♦
Subchapter B. OPERATIONS REQUIRING A
NOTIFICATION
30 TAC §332.23

STATUTORY AUTHORITY The amendments are adopted under
the following statutory authority: Texas Water Code, §5.103
and §26.011, which provide the commission with authority to
adopt any rules necessary to carry out its powers, duties, and
policies and to protect water quality in the state, Texas Water
Code, §5.103(c), which states the commission must adopt rules
when adopting, repealing, or amending any agency statement
of general applicability that interprets or prescribes law or
policy or describes the practice and procedure requirements
of the agency, and Texas Solid Waste Disposal Act, Texas
Health and Safety Code, §361.017, and §361.024, which
provide the commission the authority to regulate industrial solid
waste and municipal hazardous wastes and all other powers
necessary or convenient to carry out its responsibilities. In
addition, the amendments are adopted under Texas Water
Code, §26.039, which states that activities which are inherently
or potentially capable of causing or resulting in the spillage or
accidental discharge of waste or other substances and which
pose serious or significant threats of pollution are subject to
reasonable rules establishing safety and preventive measures
which the commission may adopt or issue; Texas Water Code,
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§26.121, which prohibits persons from discharging wastes into
or adjacent to any water in the state unless authorized to do
so and prohibits persons from committing any other act or
engaging in any other activity which in itself or in conjunction
with any other discharge or activity causes, continues to cause,
or will cause pollution of any of the water in the state; Texas
Water Code, §26.262, which states that it is the policy of this
state to prevent the spill or discharge of hazardous substances
into the waters in the state and to cause the removal of such
spills and discharges without undue delay; and Texas Water
Code, §26.264, which provides the commission with authority
to issue rules necessary and convenient to carry out the policy
referenced in §26.262. Authority to adopt the amendments is
also provided by Texas Water Code, §26.341, which states
that it is the policy of this state to maintain and protect the
quality of groundwater and surface water resources in the
state from certain substances in underground and aboveground
storage tanks that may pollute groundwater and surface water
resources, and requires the use of all reasonable methods,
including risk-based corrective action to implement this policy;
Texas Water Code, §26.345, which provides the commission
with the authority to adopt rules necessary to carry out the
policy referenced in §26.341; and Texas Water Code, §26.401,
which states that it is the policy of this state that discharges
of pollutants, disposal of wastes, or other activities subject to
regulation by state agencies be conducted in a manner that
will maintain present uses and not impair potential uses of
groundwater or pose a public health hazard, and that the quality
of groundwater be restored if feasible.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905649
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 23, 1999
Proposal publication date: March 26, 1999
For further information, please call: (512) 239-6087

♦ ♦ ♦
Subchapter C. OPERATIONS REQUIRING A
REGISTRATION
30 TAC §332.37

STATUTORY AUTHORITY The amendments are adopted under
the following statutory authority: Texas Water Code, §5.103
and §26.011, which provide the commission with authority to
adopt any rules necessary to carry out its powers, duties, and
policies and to protect water quality in the state, Texas Water
Code, §5.103(c), which states the commission must adopt rules
when adopting, repealing, or amending any agency statement
of general applicability that interprets or prescribes law or
policy or describes the practice and procedure requirements
of the agency, and Texas Solid Waste Disposal Act, Texas
Health and Safety Code, §361.017, and §361.024, which
provide the commission the authority to regulate industrial solid
waste and municipal hazardous wastes and all other powers
necessary or convenient to carry out its responsibilities. In

addition, the amendments are adopted under Texas Water
Code, §26.039, which states that activities which are inherently
or potentially capable of causing or resulting in the spillage or
accidental discharge of waste or other substances and which
pose serious or significant threats of pollution are subject to
reasonable rules establishing safety and preventive measures
which the commission may adopt or issue; Texas Water Code,
§26.121, which prohibits persons from discharging wastes into
or adjacent to any water in the state unless authorized to do
so and prohibits persons from committing any other act or
engaging in any other activity which in itself or in conjunction
with any other discharge or activity causes, continues to cause,
or will cause pollution of any of the water in the state; Texas
Water Code, §26.262, which states that it is the policy of this
state to prevent the spill or discharge of hazardous substances
into the waters in the state and to cause the removal of such
spills and discharges without undue delay; and Texas Water
Code, §26.264, which provides the commission with authority
to issue rules necessary and convenient to carry out the policy
referenced in §26.262. Authority to adopt the amendments is
also provided by Texas Water Code, §26.341, which states
that it is the policy of this state to maintain and protect the
quality of groundwater and surface water resources in the
state from certain substances in underground and aboveground
storage tanks that may pollute groundwater and surface water
resources, and requires the use of all reasonable methods,
including risk-based corrective action to implement this policy;
Texas Water Code, §26.345, which provides the commission
with the authority to adopt rules necessary to carry out the
policy referenced in §26.341; and Texas Water Code, §26.401,
which states that it is the policy of this state that discharges
of pollutants, disposal of wastes, or other activities subject to
regulation by state agencies be conducted in a manner that
will maintain present uses and not impair potential uses of
groundwater or pose a public health hazard, and that the quality
of groundwater be restored if feasible.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905650
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 23, 1999
Proposal publication date: March 26, 1999
For further information, please call: (512) 239-6087

♦ ♦ ♦
Subchapter D. OPERATIONS REQUIRING A
PERMIT
30 TAC §332.45

STATUTORY AUTHORITY The amendments are adopted under
the following statutory authority: Texas Water Code, §5.103
and §26.011, which provide the commission with authority to
adopt any rules necessary to carry out its powers, duties, and
policies and to protect water quality in the state, Texas Water
Code, §5.103(c), which states the commission must adopt rules
when adopting, repealing, or amending any agency statement
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of general applicability that interprets or prescribes law or
policy or describes the practice and procedure requirements
of the agency, and Texas Solid Waste Disposal Act, Texas
Health and Safety Code, §361.017, and §361.024, which
provide the commission the authority to regulate industrial solid
waste and municipal hazardous wastes and all other powers
necessary or convenient to carry out its responsibilities. In
addition, the amendments are adopted under Texas Water
Code, §26.039, which states that activities which are inherently
or potentially capable of causing or resulting in the spillage or
accidental discharge of waste or other substances and which
pose serious or significant threats of pollution are subject to
reasonable rules establishing safety and preventive measures
which the commission may adopt or issue; Texas Water Code,
§26.121, which prohibits persons from discharging wastes into
or adjacent to any water in the state unless authorized to do
so and prohibits persons from committing any other act or
engaging in any other activity which in itself or in conjunction
with any other discharge or activity causes, continues to cause,
or will cause pollution of any of the water in the state; Texas
Water Code, §26.262, which states that it is the policy of this
state to prevent the spill or discharge of hazardous substances
into the waters in the state and to cause the removal of such
spills and discharges without undue delay; and Texas Water
Code, §26.264, which provides the commission with authority
to issue rules necessary and convenient to carry out the policy
referenced in §26.262. Authority to adopt the amendments is
also provided by Texas Water Code, §26.341, which states
that it is the policy of this state to maintain and protect the
quality of groundwater and surface water resources in the
state from certain substances in underground and aboveground
storage tanks that may pollute groundwater and surface water
resources, and requires the use of all reasonable methods,
including risk-based corrective action to implement this policy;
Texas Water Code, §26.345, which provides the commission
with the authority to adopt rules necessary to carry out the
policy referenced in §26.341; and Texas Water Code, §26.401,
which states that it is the policy of this state that discharges
of pollutants, disposal of wastes, or other activities subject to
regulation by state agencies be conducted in a manner that
will maintain present uses and not impair potential uses of
groundwater or pose a public health hazard, and that the quality
of groundwater be restored if feasible.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905651
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 23, 1999
Proposal publication date: March 26, 1999
For further information, please call: (512) 239-6087

♦ ♦ ♦
Chapter 333. BROWNFIELDS INITIATIVES

Subchapter A. VOLUNTARY CLEANUP PRO-
GRAM SECTION

The Texas Natural Resource Conservation Commission (com-
mission) adopts amendments to §§333.2, 333.7-333.10 and the
repeal of §333.11, concerning the Voluntary Cleanup Program
(VCP). Section 333.8 and §333.9 are adopted with changes to
the proposed text as published in the March 26, 1999, issue of
the Texas Register (24 TexReg 2186) and will be republished.
Sections 331.2, 333.7, 333.10 and the repeal of §333.11 are
adopted without changes and will not be republished.

EXPLANATION OF THE ADOPTED RULES The commission is
adopting a new rule, commonly referred to as the Texas Risk
Reduction Program (TRRP) rule, that will establish a uniform
set of risk-based performance-oriented technical standards to
guide response actions at affected properties regulated via the
agency’s Office of Waste Management program areas and other
applicable program areas. The rule is promulgated as new 30
Texas Administrative Code (TAC) Chapter 350. The commission
is adopting the amendments and repeal to sections in Chapter
333 as a conforming rulemaking to the proposed new Chapter
350.

Section 333.2 contains definitions. The commission adopts
amendments to the definitions for "Change in Land Use"
and "Completion." The definitions are amended so that terms
used within the definitions are consistent with terminology
in the TRRP rule. The definition of "Exposure assessment
model" is deleted because the TRRP rule prescribes exposure
pathways and points of exposure rather than the use of
exposure assessment models. In addition, the commission is
adding paragraph numbers to the definitions to comply with 1
TAC §91.23 of the Texas Register rules. The commission did
not receive any comments on this section, and the section is
adopted as proposed.

Section 333.7 sets forth requirements for voluntary cleanup
work plans and reports. Because proposed Chapter 350 estab-
lishes clear requirements for site investigation and reports, the
commission amends §333.7(a) to reference the requirements in
Chapter 350. Also references to "exposure assessment model"
are removed. The commission did not receive any comments
on this section, and the section is adopted as proposed.

Section 333.8 sets forth response action standards for the VCP,
§333.9 discusses deed recordation, and §333.10 establishes
standards for the certificate of completion. The changes to
§333.8 identify Chapter 350, Subchapters D and B for the
development of protective concentration levels and response
action standards. Amendments to §333.9 make the deed
recordation requirements of the VCP the same as for other
programs governed by the TRRP. Section 333.10 is amended
to make terminology consistent with the TRRP rule terminology.
The commission did not receive any comments on these
sections. The adopted amendments to §333.8 correct a
cross reference error. Amendments to §333.9 clarify that all
appropriate exhibits should be included with the filing of the
certificate of completion into the real property records.

Section 333.11 addressed public notice requirements for sites
entering the VCP. The commission is repealing the section
because the TRRP rule contains requirements for notice to
owners of off-site properties and leased lands. The commission
did not receive any comments on this section, and the section
is adopted as proposed.

FINAL REGULATORY IMPACT ANALYSIS These amendments
and repeal are adopted as a conforming rulemaking to the
TRRP rule. Please refer to the Final Regulatory Impact Analysis
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in the adoption preamble for the TRRP rule, 30 TAC Chapter
350, in the Adopted Rules Section of this issue.

STATEMENT OF THE EFFECT OF THE ADOPTED RULE ON
SMALL AND MICRO BUSINESSES These amendments and
repeal are adopted as a conforming rulemaking to the TRRP
rule. Please refer to the Statement of the Effect of the Adopted
Rule on Small Businesses and Micro in the adoption preamble
for the TRRP rule, 30 TAC Chapter 350, in the Adopted Rules
Section of this issue.

TAKINGS IMPACT ASSESSMENT These amendments and
repeal are adopted as a conforming rulemaking to the TRRP
rule. Please refer to the Takings Impact Assessment in the
adoption preamble for the TRRP rule, 30 TAC Chapter 350, in
the Adopted Rules Section of this issue.

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW These amendments and repeal are adopted as a con-
forming rulemaking to the TRRP rule. Please refer to the
Coastal Management Program Consistency Review in the adop-
tion preamble for the TRRP rule, 30 TAC Chapter 350, in the
Adopted Rules Section of this issue.

HEARINGS AND COMMENTERS The commission held two
public hearings on the proposed rule. The first public hearing
was held on April 19, 1999 at 1:30 p.m. at the City of Houston
Pollution Control Building Auditorium, 7411 Park Place Boule-
vard, Houston, Texas. A second public hearing on the proposal
was held on April 22, 1999, at 10:00 a.m. in Building E, Room
201S, of Texas Natural Resource Conservation Commission
complex, located at 12100 North IH-35, Park 35 Technology
Center, Austin. No persons commented on the proposed rule
at the public hearings. The comment period for the proposed
rules closed at 5:00 p.m. on May 11, 1999, and the commission
received no written comments on the proposed rule.

ANALYSIS OF TESTIMONY The commission did not receive
any testimony on the proposed amendments to Chapter 333.
30 TAC §§333.2, 333.7-333.10

STATUTORY AUTHORITY The amendments are adopted under
the following statutory authority: Texas Water Code, §5.103
and §26.011, which provide the commission with authority to
adopt any rules necessary to carry out its powers, duties, and
policies and to protect water quality in the state, Texas Water
Code, §5.103(c), which states the commission must adopt rules
when adopting, repealing, or amending any agency statement
of general applicability that interprets or prescribes law or
policy or describes the practice and procedure requirements
of the agency, and Texas Solid Waste Disposal Act, Texas
Health and Safety Code, §361.017, and §361.024, which
provide the commission the authority to regulate industrial solid
waste and municipal hazardous wastes and all other powers
necessary or convenient to carry out its responsibilities. In
addition, the amendments are adopted under Texas Water
Code, §26.039, which states that activities which are inherently
or potentially capable of causing or resulting in the spillage or
accidental discharge of waste or other substances and which
pose serious or significant threats of pollution are subject to
reasonable rules establishing safety and preventive measures
which the commission may adopt or issue; Texas Water Code,
§26.121, which prohibits persons from discharging wastes into
or adjacent to any water in the state unless authorized to do
so and prohibits persons from committing any other act or
engaging in any other activity which in itself or in conjunction
with any other discharge or activity causes, continues to cause,

or will cause pollution of any of the water in the state; Texas
Water Code, §26.262, which states that it is the policy of this
state to prevent the spill or discharge of hazardous substances
into the waters in the state and to cause the removal of such
spills and discharges without undue delay; and Texas Water
Code, §26.264, which provides the commission with authority
to issue rules necessary and convenient to carry out the policy
referenced in §26.262. Authority to adopt the amendments is
also provided by Texas Water Code, §26.341, which states
that it is the policy of this state to maintain and protect the
quality of groundwater and surface water resources in the
state from certain substances in underground and aboveground
storage tanks that may pollute groundwater and surface water
resources, and requires the use of all reasonable methods,
including risk-based corrective action to implement this policy;
Texas Water Code, §26.345, which provides the commission
with the authority to adopt rules necessary to carry out the
policy referenced in §26.341; and Texas Water Code, §26.401,
which states that it is the policy of this state that discharges
of pollutants, disposal of wastes, or other activities subject to
regulation by state agencies be conducted in a manner that
will maintain present uses and not impair potential uses of
groundwater or pose a public health hazard, and that the quality
of groundwater be restored if feasible.

§333.8. Response Action Standards.

(a) Excepting areal limitations with partial response actions,
all environmental media which exceed the critical protective concen-
tration levels developed in accordance with Chapter 350, Subchapter
D of this title (relating to Development of Protective Concentration
Levels) shall be addressed through the appropriate response actions
as required in Chapter 350, Subchapter B of this title (relating to
Remedy Standards).

(b) State or local permits are not required for removal or
remedial action under the Voluntary Cleanup Program. The person
conducting the voluntary cleanup shall comply with any federal or
state standard, requirement, criterion, or limitation to which the
response action would otherwise be subject if a permit were required
unless such commission rule requirements are inconsistent with a
specific provision of this subchapter.

§333.9. Deed Certification.

The filing of the certificate of completion, including all appropriate
exhibits, into the real property records shall satisfy the requirements
of Chapter 350 of this title (relating to Texas Risk Reduction Program)
to file institutional controls in the real property records for the areas
covered by the certificate of completion.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905652
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 23, 1999
Proposal publication date: March 26, 1999
For further information, please call: (512) 239-6087

♦ ♦ ♦
30 TAC §333.11
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STATUTORY AUTHORITY The repeal is adopted under the
following statutory authority: Texas Water Code, §5.103 and
§26.011, which provide the commission with authority to adopt
any rules necessary to carry out its powers, duties, and policies
and to protect water quality in the state, Texas Water Code,
§5.103(c), which states the commission must adopt rules when
adopting, repealing, or amending any agency statement of
general applicability that interprets or prescribes law or policy
or describes the practice and procedure requirements of the
agency, and Texas Solid Waste Disposal Act, Texas Health
and Safety Code, §361.017 and §361.024, which provide the
commission the authority to regulate industrial solid waste and
municipal hazardous wastes and all other powers necessary
or convenient to carry out its responsibilities. In addition, the
repeal is adopted under Texas Water Code, §26.039, which
states that activities which are inherently or potentially capable
of causing or resulting in the spillage or accidental discharge of
waste or other substances and which pose serious or significant
threats of pollution are subject to reasonable rules establishing
safety and preventive measures which the commission may
adopt or issue; Texas Water Code, §26.121, which prohibits
persons from discharging wastes into or adjacent to any water
in the state unless authorized to do so and prohibits persons
from committing any other act or engaging in any other activity
which in itself or in conjunction with any other discharge or
activity causes, continues to cause, or will cause pollution of
any of the water in the state; Texas Water Code, §26.262,
which states that it is the policy of this state to prevent the spill
or discharge of hazardous substances into the waters in the
state and to cause the removal of such spills and discharges
without undue delay; and Texas Water Code, §26.264, which
provides the commission with authority to issue rules necessary
and convenient to carry out the policy referenced in §26.262.
Authority to adopt the repeal is also provided by Texas Water
Code, §26.341, which states that it is the policy of this
state to maintain and protect the quality of groundwater and
surface water resources in the state from certain substances in
underground and aboveground storage tanks that may pollute
groundwater and surface water resources, and requires the
use of all reasonable methods, including risk-based corrective
action to implement this policy; Texas Water Code, §26.345,
which provides the commission with the authority to adopt rules
necessary to carry out the policy referenced in §26.341; and
Texas Water Code, §26.401, which states that it is the policy
of this state that discharges of pollutants, disposal of wastes,
or other activities subject to regulation by state agencies be
conducted in a manner that will maintain present uses and not
impair potential uses of groundwater or pose a public health
hazard, and that the quality of groundwater be restored if
feasible.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905653
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 23, 1999
Proposal publication date: March 26, 1999
For further information, please call: (512) 239-6087

♦ ♦ ♦
Chapter 334. UNDERGROUND AND ABOVE-
GROUND STORAGE TANKS
The Texas Natural Resource Conservation Commission
(commission) adopts amendments to §§334.71, 334.201, and
334.503, concerning the Petroleum Storage Tank Program
(PST). Sections 334.71, 334.201, and 334.503 are adopted
with changes to the proposed text as published in the March
26, 1999 issue of the Texas Register (24 TexReg 2192) and
are republished.

EXPLANATION OF THE ADOPTED RULES The commission is
adopting a new rule, commonly referred to as the Texas Risk
Reduction Program (TRRP) rule, that will establish a uniform
set of risk-based performance-oriented technical standards to
guide response actions at affected properties regulated via the
agency’s Office of Waste Management program areas and other
applicable program areas. The rule is promulgated as new 30
Texas Administrative Code (TAC) Chapter 350. The commission
is adopting the amendments to sections in Chapter 334 as a
conforming rulemaking to the proposed new Chapter 350.

Section 334.71 defines the applicability of PST corrective action
regulations. The commission is amending the section by
designating Chapter 350 as the applicable corrective action
requirements in lieu of §§334.78 - 334.81 for all releases
from underground and aboveground storage tanks which are
reported to the executive director on or after September 1, 2003.
The commission did not receive any comments on this section;
however, based on comments received concerning proposed
§350.2(g), the commission changed the effective date from
September 1, 2001 to September 1, 2003.

Section 334.201 defines the applicability of Chapter 334, Sub-
chapter G, which contains the risk- based corrective action re-
quirements for the PST program. The commission is amending
this section to require that any release from underground and
aboveground storage tanks which are reported to the executive
director on or after September 1, 2003 be subject to Chapter
350. Subchapter G is applicable only to those releases discov-
ered and reported prior to that date. The commission did not
receive any comments on this section; however, based on com-
ments received concerning proposed §350.2(g), the commis-
sion changed the effective date to September 1, 2003. Further-
more, the rule has been amended to replace the language "the
effective date of this rule" in the third sentence of §350.201(b)
with "November 8, 1995." November 5, 1995 is the effective
date for §334, Subchapter G and only clarifies the actual effec-
tive date of the rule.

Section 334.503 sets the requirements for reuse of petroleum-
substance waste. The commission amends this section to
establish reuse levels in accordance with the provisions of
Chapter 350. The commission did not receive any comments
on this section, but the section is adopted with changes.
Further, like 30 TAC Subchapters D and G, the amendments
to Subchapter K will become effective on September 1, 2003.
In the proposed rule, the commission simply replaced the entire
section with a reference to Chapter 350. After further review, the
commission has determined that the certain reuse activities for
petroleum-contaminated (e.g., asphalt mixing, parking lot base)
were more appropriately addressed by the existing language
in §334.503 than by the proposed reuse language in Chapter
350. Therefore, the final rule contains much of the language
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that was proposed for deletion. However, the final rule requires
that concentrations for benzene, toluene, ethylbenzene, and
total xylenes not exceed levels protective of human health and
the environment, but provides additional flexibility for how they
are determined when the petroleum substance waste is to be
reused within asphalt mixes. The commission does reserve the
right to enforce the full weight of the TRRP when the executive
director determines such compliance is necessary to protect
human health and the environment. Additionally, a portion of
the sentence "..., shall require that the person to shall..." has
been amended to read "..., the person shall..." in §334.503(b)
to make the sentence grammatically correct.

FINAL REGULATORY IMPACT ANALYSIS These amendments
are adopted as a conforming rulemaking to the TRRP rule.
Please refer to the Final Regulatory Impact Analysis in the
adoption preamble for the TRRP rule, 30 TAC Chapter 350,
in the Adopted Rules Section of this issue.

STATEMENT OF THE EFFECT OF THE ADOPTED RULE ON
SMALL AND MICRO BUSINESSES These amendments are
adopted as a conforming rulemaking to the TRRP rule. Please
refer to the Statement of the Effect of the Adopted Rule on Small
Businesses and Micro in the adoption preamble for the TRRP
rule, 30 TAC Chapter 350, in the Adopted Rules Section of this
issue.

TAKINGS IMPACT ASSESSMENT These amendments are
adopted as a conforming rulemaking to the TRRP rule. Please
refer to the Takings Impact Assessment in the adoption pream-
ble for the TRRP rule, 30 TAC Chapter 350, in the Adopted
Rules Section of this issue.

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW These amendments are adopted as a conforming rule-
making to the TRRP rule. Please refer to the Coastal Manage-
ment Program Consistency Review in the adoption preamble
for the TRRP rule, 30 TAC Chapter 350, in the Adopted Rules
Section of this issue.

HEARINGS AND COMMENTERS The commission held two
public hearings on the proposed rule. The first public hearing
was held on April 19, 1999 at 1:30 p.m. at the City of Houston
Pollution Control Building Auditorium, 7411 Park Place Boule-
vard, Houston, Texas. A second public hearing on the proposal
was held on April 22, 1999, at 10:00 a.m. in Building E, Room
201S, of Texas Natural Resource Conservation Commission
complex, located at 12100 North IH-35, Park 35 Technology
Center, Austin. No persons commented on the proposed rule
at the public hearings. The comment period for the proposed
rules closed at 5:00 p.m. on May 11, 1999, and the commission
received no written comments on the proposed rule.

ANALYSIS OF TESTIMONY The commission did not receive
any testimony on the proposed amendments to Chapter 334.
However, the commission’s response to comments to 30 TAC
§350.2(g) and changes to that subsection are the basis for
the changes made to Chapter 334, §§334.71, 334.201, and
334.503.

Subchapter D. RELEASE REPORTING AND
CORRECTIVE ACTION
30 TAC §334.71

STATUTORY AUTHORITY The amendments are adopted un-
der the following statutory authority: Texas Water Code, §5.103
and §26.011, which provide the commission with authority to

adopt any rules necessary to carry out its powers, duties, and
policies and to protect water quality in the state, Texas Wa-
ter Code, §5.103(c), which states the commission must adopt
rules when adopting, repealing, or amending any agency state-
ment of general applicability that interprets or prescribes law or
policy or describes the practice and procedure requirements of
the agency, and Texas Solid Waste Disposal Act, Texas Health
and Safety Code, §361.017 and §361.024, which provide the
commission the authority to regulate industrial solid waste and
municipal hazardous wastes and all other powers necessary
or convenient to carry out its responsibilities. In addition, the
amendments are adopted under Texas Water Code, §26.039,
which states that activities which are inherently or potentially
capable of causing or resulting in the spillage or accidental dis-
charge of waste or other substances and which pose serious
or significant threats of pollution are subject to reasonable rules
establishing safety and preventive measures which the commis-
sion may adopt or issue; Texas Water Code, §26.121, which
prohibits persons from discharging wastes into or adjacent to
any water in the state unless authorized to do so and prohibits
persons from committing any other act or engaging in any other
activity which in itself or in conjunction with any other discharge
or activity causes, continues to cause, or will cause pollution
of any of the water in the state; Texas Water Code, §26.262,
which states that it is the policy of this state to prevent the spill
or discharge of hazardous substances into the waters in the
state and to cause the removal of such spills and discharges
without undue delay; and Texas Water Code, §26.264, which
provides the commission with authority to issue rules necessary
and convenient to carry out the policy referenced in §26.262.
Authority to adopt the amendments is also provided by Texas
Water Code, §26.341, which states that it is the policy of this
state to maintain and protect the quality of groundwater and
surface water resources in the state from certain substances in
underground and aboveground storage tanks that may pollute
groundwater and surface water resources, and requires the use
of all reasonable methods, including risk-based corrective ac-
tion to implement this policy; Texas Water Code, §26.345, which
provides the commission with the authority to adopt rules nec-
essary to carry out the policy referenced in §26.341; and Texas
Water Code, §26.401, which states that it is the policy of this
state that discharges of pollutants, disposal of wastes, or other
activities subject to regulation by state agencies be conducted
in a manner that will maintain present uses and not impair po-
tential uses of groundwater or pose a public health hazard, and
that the quality of groundwater be restored if feasible.

§334.71. Applicability.

For releases discovered and reported to the executive director on
or before August 31, 2003, the provisions of this subchapter are
applicable to owners and operators of all underground storage tanks
and all petroleum product aboveground storage tanks unless otherwise
specified in Subchapters A or F of this chapter (relating to General
Provisions and Aboveground Storage Tanks, respectively). For
releases reported to the executive director on or after September
1, 2003, the provisions of this subchapter are applicable to owners
and operators of all underground storage tanks and all petroleum
product aboveground storage tanks, except that Chapter 350 of this
title (relating to Texas Risk Reduction Program) shall be used in lieu
of §§334.78-334.81 of this title (relating to Site Assessment, Free
Product Removal, Investigation for Soil and Groundwater Cleanup,
and Corrective Action Plans, respectively).
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This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905654
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 23, 1999
Proposal publication date: March 26, 1999
For further information, please call: (512) 239-6087

♦ ♦ ♦
Subchapter G. TARGET CONCENTRATION
CRITERIA
30 TAC §334.201

STATUTORY AUTHORITY The amendments are adopted under
the following statutory authority: Texas Water Code, §5.103
and §26.011, which provide the commission with authority to
adopt any rules necessary to carry out its powers, duties, and
policies and to protect water quality in the state, Texas Water
Code, §5.103(c), which states the commission must adopt rules
when adopting, repealing, or amending any agency statement
of general applicability that interprets or prescribes law or
policy or describes the practice and procedure requirements
of the agency, and Texas Solid Waste Disposal Act, Texas
Health and Safety Code, §361.017, and §361.024, which
provide the commission the authority to regulate industrial solid
waste and municipal hazardous wastes and all other powers
necessary or convenient to carry out its responsibilities. In
addition, the amendments are adopted under Texas Water
Code, §26.039, which states that activities which are inherently
or potentially capable of causing or resulting in the spillage or
accidental discharge of waste or other substances and which
pose serious or significant threats of pollution are subject to
reasonable rules establishing safety and preventive measures
which the commission may adopt or issue; Texas Water Code,
§26.121, which prohibits persons from discharging wastes into
or adjacent to any water in the state unless authorized to do
so and prohibits persons from committing any other act or
engaging in any other activity which in itself or in conjunction
with any other discharge or activity causes, continues to cause,
or will cause pollution of any of the water in the state; Texas
Water Code, §26.262, which states that it is the policy of this
state to prevent the spill or discharge of hazardous substances
into the waters in the state and to cause the removal of such
spills and discharges without undue delay; and Texas Water
Code, §26.264, which provides the commission with authority
to issue rules necessary and convenient to carry out the policy
referenced in §26.262. Authority to adopt the amendments is
also provided by Texas Water Code, §26.341, which states
that it is the policy of this state to maintain and protect the
quality of groundwater and surface water resources in the
state from certain substances in underground and aboveground
storage tanks that may pollute groundwater and surface water
resources, and requires the use of all reasonable methods,
including risk-based corrective action to implement this policy;
Texas Water Code, §26.345, which provides the commission
with the authority to adopt rules necessary to carry out the
policy referenced in §26.341; and Texas Water Code, §26.401,

which states that it is the policy of this state that discharges
of pollutants, disposal of wastes, or other activities subject to
regulation by state agencies be conducted in a manner that
will maintain present uses and not impair potential uses of
groundwater or pose a public health hazard, and that the quality
of groundwater be restored if feasible.

§334.201. Purpose and Applicability.
(a) Purpose. The purpose of this subchapter is to establish the

criteria by which target concentrations are established for the cleanup
of leaking storage tank site releases discovered and reported to the
executive director on or before August 31, 2003.

(b) Applicability. For releases which are discovered and
reported to the executive director on or before August 31, 2003, the
provisions of this subchapter are applicable to owners and operators
of all underground storage tanks and petroleum product aboveground
storage tanks unless otherwise specified in Subchapters A and F
of this chapter (relating to General Provisions and Aboveground
Storage Tanks, respectively). These rules supersede previous cleanup
guidelines as published in the January 1990,Guidance Manual for
LPST Cleanups in Texas.All leaking storage tank cases which are not
eligible for closure pursuant to the cleanup guidelines as published in
the January 1990,Guidance Manual for LPST Cleanups in Texasas
of November 8, 1995 shall be reevaluated by the owner and operator
under this rule to establish target concentrations unless the executive
director has provided written approval of a remediation plan to clean
a site to a specific numeric target concentration and the remediation
plan has been initiated prior to the effective date of these rules. For
releases reported to the executive director on or after September 1,
2003, the provisions of Chapter 350 of this title (relating to Texas
Risk Reduction Program) are applicable to owners and operators of
all underground storage tanks and petroleum product aboveground
storage tanks unless otherwise specified in Subchapters A and F of
this chapter in place of the provisions of this subchapter.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905655
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 23, 1999
Proposal publication date: March 26, 1999
For further information, please call: (512) 239-6087

♦ ♦ ♦
Subchapter K. STORAGE, TREATMENT, AND
REUSE PROCEDURE FOR PETROLEUM-
SUBSTANCE CONTAMINATED SOIL
30 TAC §334.503

STATUTORY AUTHORITY The amendments are adopted under
the following statutory authority: Texas Water Code, §5.103
and §26.011, which provide the commission with authority to
adopt any rules necessary to carry out its powers, duties, and
policies and to protect water quality in the state, Texas Water
Code, §5.103(c), which states the commission must adopt rules
when adopting, repealing, or amending any agency statement
of general applicability that interprets or prescribes law or
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policy or describes the practice and procedure requirements
of the agency, and Texas Solid Waste Disposal Act, Texas
Health and Safety Code, §361.017, and §361.024, which
provide the commission the authority to regulate industrial solid
waste and municipal hazardous wastes and all other powers
necessary or convenient to carry out its responsibilities. In
addition, the amendments are adopted under Texas Water
Code, §26.039, which states that activities which are inherently
or potentially capable of causing or resulting in the spillage or
accidental discharge of waste or other substances and which
pose serious or significant threats of pollution are subject to
reasonable rules establishing safety and preventive measures
which the commission may adopt or issue; Texas Water Code,
§26.121, which prohibits persons from discharging wastes into
or adjacent to any water in the state unless authorized to do
so and prohibits persons from committing any other act or
engaging in any other activity which in itself or in conjunction
with any other discharge or activity causes, continues to cause,
or will cause pollution of any of the water in the state; Texas
Water Code, §26.262, which states that it is the policy of this
state to prevent the spill or discharge of hazardous substances
into the waters in the state and to cause the removal of such
spills and discharges without undue delay; and Texas Water
Code, §26.264, which provides the commission with authority
to issue rules necessary and convenient to carry out the policy
referenced in §26.262. Authority to adopt the amendments is
also provided by Texas Water Code, §26.341, which states
that it is the policy of this state to maintain and protect the
quality of groundwater and surface water resources in the
state from certain substances in underground and aboveground
storage tanks that may pollute groundwater and surface water
resources, and requires the use of all reasonable methods,
including risk-based corrective action to implement this policy;
Texas Water Code, §26.345, which provides the commission
with the authority to adopt rules necessary to carry out the
policy referenced in §26.341; and Texas Water Code, §26.401,
which states that it is the policy of this state that discharges
of pollutants, disposal of wastes, or other activities subject to
regulation by state agencies be conducted in a manner that
will maintain present uses and not impair potential uses of
groundwater or pose a public health hazard, and that the quality
of groundwater be restored if feasible.

§334.503. Reuse of Petroleum-Substance Waste.

(a) Wastes that are intended for reuse are subject to all the
applicable provisions of this subchapter, including, but not limited
to, the following requirements. §§334.482, 334.496 - 334.500, and
334.502 of this title (relating to General Prohibitions; Shipping Pro-
cedures Applicable to Generators of Petroleum-Substance Waste;
Recordkeeping and Reporting Procedures Applicable to Generators;
Shipping Requirements Applicable to Transporters of Petroleum-
Substance Waste; Shipping Requirements Applicable to Owners or
Operators of Storage, Treatment, or Disposal Facilities; Record-
keeping Requirements Applicable to Owners or Operators of Storage,
Treatment, or Disposal Facilities; and Design and Operating Require-
ments of Stockpiles and Land Surface Treatment Units).

(b) Petroleum-substance waste may be reused in accordance
with §350.36 of this title (relating to the Relocation of Soils Con-
taining COCs for Reuse Purposes). Recordkeeping and reporting re-
quirements for any person who intends to reuse petroleum-substance
wastes shall be in accordance with §350.36 of this title except un-
der the conditions of subsection (c)(3)(A)-(C) of this section as the
requirements of §350.36(b)(4) and (c)(4) of this title shall not apply.
Under the conditions of subsection (c)(3)(A)-(C) of this section, the

person shall maintain records and provide to the executive director
when requested such information deemed necessary by the executive
director to ensure compliance with the requirements of this subsec-
tion. This information that shall be maintained under subsection
(c)(3)(A)-(C) of this section includes, but is not limited to:

(1) Identification, address, and name of the authorized
representative of the generating facility;

(2) Identification, address, and name of the authorized
representative for the receiving facility or location;

(3) Identification of the landowner of the receiving loca-
tion or facility;

(4) The quantity, type, and contaminant levels of the
reused wastes;

(5) Documentation of the reuse methods and dates of
reuse;

(6) Documentation that asphalt mix or road base mix
meets the specifications required by the final user;

(7) Documentation that the landowner of the receiving
location has approved the use of the reused wastes on his property.

(c) Reuse requirements are as follows.

(1) Petroleum-substance wastes shall be reused only in
manners which are in accordance with §334.482 of this title and at
contaminant levels specified by the executive director.

(2) Petroleum-substance wastes may be reused under the
following conditions.

(A) Petroleum-substance wastes may be utilized
in cold-mix-emulsion bituminous paving at a cold-mix asphalt-
producing facility registered under the terms of this subchapter.
The petroleum-substance waste shall be mixed with aggregate or
other suitable materials at a rate which will result in a mixture
meeting or exceeding the specifications required by the final user.
The concentration of benzene, toluene, ethylbenzene, and total
xylenes, or any other relevant chemicals of concern derived from
the petroleum substance waste shall not exceed levels which are
protective of human health and the environment as generally
determined in accordance with Chapter 350 of this title (relating
to Texas Risk Reduction Program Rule), and shall not be at such
concentrations which compromises the integrity of the cold-mix
asphalt product. Authorization for the facility shall also be obtained
from all other appropriate federal, state, or local governing agencies.
Authorization from the owner of the road or other area where the
asphalt is to be utilized shall be obtained prior to laying the asphalt.

(B) Petroleum-substance wastes may be utilized in
asphalt mix at hot-mix asphalt-producing facilities registered under
this subchapter. The concentration of benzene, toluene, ethylbenzene,
and total xylenes, or any other relevant chemicals of concern derived
from the petroleum substance waste shall not exceed levels which
are protective of human health and the environment as generally
determined in accordance with Chapter 350 of this title, and shall
not be at such concentrations which compromises the integrity of
the hot-mix asphalt product. The petroleum-substance waste shall
be mixed with aggregate at a rate which will result in a mixture
meeting or exceeding the specifications required by the final user.
Authorization for the facility shall also be obtained from all other
appropriate federal, state, or local governing agencies. Authorization
from the owner of the road or other area where the asphalt is to be
utilized shall be obtained prior to laying the asphalt.
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(C) Petroleum-substance wastes may be utilized in
road base or parking lot stabilized base when the base will be covered
with concrete or asphalt. The concentration of benzene, toluene,
ethylbenzene, and total xylenes, or any other relevant chemicals of
concern derived from the petroleum substance waste shall not exceed
levels which are protective of human health and the environment as
generally determined in accordance with Chapter 350 of this title, and
shall not be at such concentrations which compromises the integrity
of the stabilized base. The base shall be mixed according to the
specifications required by the final user. Soil which is not mixed into
stabilized road base shall meet the criteria for clean soil as specified
by the executive director in order to be spread on a road or parking lot.
The generator shall obtain prior written consent for the placement of
the soil from the owner of the road (if different from the landowner).

(D) Petroleum-substance waste may be reused by
alternative methods or contaminant levels deemed appropriate and
as authorized by the executive director. The generator shall obtain
authorization, including authorization pursuant to the requirements of
this subchapter, from the executive director prior to reusing the waste
by alternative methods.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905656
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 23, 1999
Proposal publication date: March 26, 1999
For further information, please call: (512) 239-6087

♦ ♦ ♦
Chapter 335. INDUSTRIAL SOLID WASTE
AND MUNICIPAL HAZARDOUS WASTE
The Texas Natural Resource Conservation Commission
(TNRCC or commission) adopts amendments to §§335.8,
335.341, 335.342, 335.344, 335.348 and 335.551, concerning
Industrial Solid Waste and Municipal Hazardous Waste rules.
Sections 335.8, 335.341, 335.342, 335.344, 335.348, and
335.551 are adopted with changes to the proposed text as
published in the March 26, 1999 issue of the Texas Register
(24 TexReg 2199) and are republished.

EXPLANATION OF THE ADOPTED RULES The commission is
adopting a new rule, commonly referred to as the Texas Risk
Reduction Program (TRRP) rule, that will establish a uniform
set of risk-based performance-oriented technical standards to
guide response actions at affected properties regulated via
the agency’s Office of Waste Management program areas
and other applicable program areas. The rule is promulgated
as new 30 Texas Administrative Code (TAC) Chapter 350.
The commission adopts amendments to Chapter 335 as a
conforming rulemaking to the adopted new Chapter 350. In
addition, the commission adopts changes to clarify the existing
State Superfund rule.

Section 335.8 of Subchapter A defines the applicability of the
existing risk reduction rules to persons who perform closures
and remediations at facilities or areas subject to industrial solid

waste and municipal hazardous waste regulations. The com-
mission is adding additions to subsection (a) provisions that will
establish dates by which persons must terminate their use of
the existing risk reduction rules for projects in progress. New
closures and remediations reported and initiated after May 1,
2000 must comply with that Chapter 350. Subsection (b) es-
tablishes the closure and remediation obligations which must be
completed once a person establishes applicability under sub-
section (a). The commission is adding provisions to paragraph
(2) of subsection (b) to clarify the performance requirement for
closure for waste management facility components such as a
tank, sump, surface impoundment, etc., and to distinguish the
requirements for remediation of unauthorized discharges, which
are to be addressed with the procedures of Chapter 350 after
the implementation date of May 1, 2000, of that chapter. Sub-
section 350.8(c) is amended to state that persons continuing
under the Chapter 335 Risk Reduction Rules follow up with the
agency, if required, no later than May 1, 2001. The commis-
sion received several comments on the proposed amendments
to §335.8 similar to comments received on §350.2(h), (m), and
§350.134(a)(1) of proposed Chapter 350. Based on public com-
ment, the commission is adopting §335.8 with changes. The
commission has revised some aspects of the grandfathering
provisions of §350.2(m) and has made conforming changes to
§335.8(a) and §335.8(c)(1) to indicate an implementation date
of May 1, 2000, and a follow-up date of May 1, 2001, respec-
tively. In addition, the changes to §335.8 clarify the type of
report required to be submitted for grandfathered risk reduction
standard number 3 projects. Adopted amendments to §335.8
also include administrative and grammatical changes.

Section 335.341 of Subchapter K (relating to Hazardous Sub-
stance Facilities Assessment and Remediation) establishes the
purpose and scope of the State Superfund Program. Based on
comment, the commission has amended portions of Subchapter
K to better correlate the State Superfund rules and the TRRP.
In §335.341(b), the existing rule cites Texas Health and Safety
Code, §361.271 as the statutory guidance for determining who
is a potentially responsible party. To clarify that other statutory
language exists addressing potential liability, the commission
is including Texas Health and Safety Code, §361.275(g) along
with §361.271, as statutes that identify potentially responsible
parties. New subsection (c) is added to §335.341 to define the
applicability of the TRRP to the release or threatened release
of hazardous substances into the environment that may consti-
tute an imminent and substantial endangerment to the public
health and safety or the environment. Chapter 350 shall be ap-
plicable to the State Superfund Program unless it conflicts with
a statutory requirement or a requirement of Subchapter K. In
this instance, the requirements of the statute and Subchapter K
shall apply rather than Chapter 350. The commission is adopt-
ing §335.341 as proposed except for reference and grammatical
changes, also §335.341(c) is clarified to note that the State Su-
perfund statute is Texas Health and Safety Code, Chapter 361,
Subchapter F.

Section 335.342 contains definitions for the State Superfund
Program. The commission corrected grammatical errors in
this section and is also amending the definitions of "remedial
action" and "remedial investigation" to note that they are similar
to a response action and an affected property assessment,
respectively, under the TRRP. Also, a reference to "baseline
risk assessment" has been removed from the definition of
remedial investigation because the TRRP no longer uses
baseline risk assessments. Instead, Chapter 350 specifies
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requirements for the development of protective concentration
levels including defining human health exposure pathways and
points of exposure.

Section 335.344 addresses delisting of State Superfund sites
from the State Superfund Registry. Subsection §335.344(c)
outlines five criteria the executive director will consider in
determining whether to delist a site. The commission is adding
a sixth criteria to the current five. Specifically, language is added
allowing the executive director to consider whether the site has
been deferred to a state or federal agency for further action
as a criteria for delisting. The commission did not receive any
comments on this section, and the section is adopted with one
reference change.

The changes to §335.348, General Requirements for Remedial
Investigations, remove references to "baseline risk assessment"
consistent with changes to §335.342. The commission did
not receive any comments specific to this section, however, a
number of changes have been made consistent with the goal of
better correlating the State Superfund Program and the TRRP.

Section 335.551 establishes the purpose, scope and applica-
bility of Chapter 335, Subchapter S (relating to Risk Reduction
Standards). Provisions are added to subsection (c) that es-
tablish dates by which persons must terminate their use of the
existing risk reduction rules for projects in progress. New clo-
sures and remediations reported and initiated after May 1, 2000,
must comply with the Texas Risk Reduction Rules in Chapter
350. Based on comments similar to those received on §335.8,
the commission has changed the implementation date of the
TRRP to May 1, 2000.

FINAL REGULATORY IMPACT ANALYSIS These amendments
are adopted as a conforming rulemaking to the TRRP rule.
Please refer to the Final Regulatory Impact Analysis in the
adoption preamble for the TRRP rule, 30 TAC Chapter 350,
in the Adopted Rules Section of this issue.

STATEMENT OF THE EFFECT OF THE ADOPTED RULE ON
SMALL AND MICRO BUSINESSES These amendments are
adopted as a conforming rulemaking to the TRRP rule. Please
refer to the Statement of the Effect of the Adopted Rule on Small
Businesses and Micro in the adoption preamble for the TRRP
rule, 30 TAC Chapter 350, in the Adopted Rules Section of this
issue.

TAKINGS IMPACT ASSESSMENT These amendments are
adopted as a conforming rulemaking to the TRRP rule. Please
refer to the Takings Impact Assessment in the adoption pream-
ble for the TRRP rule, 30 TAC Chapter 350, in the Adopted
Rules Section of this issue.

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW These amendments are adopted as a conforming rule-
making to the TRRP rule. Please refer to the Coastal Manage-
ment Program Consistency Review in the adoption preamble
for the TRRP rule, 30 TAC Chapter 350, in the Adopted Rules
Section of this issue.

HEARINGS AND COMMENTERS The commission held two
public hearings on the proposed rule. The first public hear-
ing was held on April 19, 1999 at 1:30 p.m. at the City of
Houston Pollution Control Building Auditorium, 7411 Park Place
Boulevard, Houston, Texas. A second public hearing on the
proposal was held on April 22, 1999, at 10:00 a.m. in Build-
ing E, Room 201S, of Texas Natural Resource Conservation
Commission complex, located at 12100 North IH-35, Park 35

Technology Center, Austin. No persons commented on the pro-
posed rule at the public hearings. The comment period for the
proposed rules closed at 5:00 p.m. on May 11, 1999, and the
commission received written comments on the proposed rule
from Chevron, Koch Industries (Koch), and the United States
Air Force Center for Environmental Excellence (USAF).

ANALYSIS OF TESTIMONY Regarding proposed §335.8,
Chevron commented that facilities regulated under the Re-
source Conservation & Recovery Act (RCRA) have been
undergoing RCRA corrective action for a decade or more.
Extensive data have been collected pursuant to that program.
Unlike the Petroleum Storage Tank (PST) program, the RCRA
Facility Investigation (RFI) program has not been grandfathered
under the TRRP. The proposed rules should be revised to
clarify that the data collected in accordance with RCRA before
the effective date of these regulations may be fully utilized in
reports submitted subsequent to the enactment of the regula-
tions. Otherwise, facilities may have to completely redo all of
the work that pre-dated the effective date of these new rules.
The cost to the regulated community would be staggering, and
it appears that this cost has not been factored into the fiscal
analysis. Chevron suggested adding the following language:
"Notwithstanding anything to the contrary herein, data collected
in accordance with a permit or order before the effective date
of Chapter 350 of this title may be fully utilized to satisfy the
requirements of the permit or order and/or Chapters 335 and
350."

The commission disagrees with the recommendation on two ac-
counts. First, according to §350.2(m), individual RFI projects at
a RCRA facility can be grandfathered if it meets the criteria.
This opportunity applies to any closure or remediation projects
at RCRA facilities, not just those in the RFI program. Second,
the commission does not agree to give a blanket grandfathered
status to all data collected prior to the effective date of this chap-
ter such that it may be fully utilized to satisfy the requirements
of the permit or order. This could potentially abrogate the com-
mission’s ability to evaluate the data for compliance with any
performance standards of this or other chapters.

Concerning proposed §335.8(a) and §335.551(c), Chevron
commented that the apparent intent of this provision is to
prevent the rushed filing of technically inadequate reports
by those hoping to be "grandfathered" in order to avoid the
expense associated with the reworking of workplans and reports
under the TRRP. The best way to avoid this problem is
to make sensible revisions to the grandfathering provisions,
like those suggested below regarding proposed §350.2, to
minimize the need to rework and resubmit work plans and
reports. This will significantly reduce the "beat the clock"
submittals the TNRCC fears. Chevron noted that if the TNRCC
adopts Chevron’s proposed revisions to §350.2, the technical
inadequacy language in proposed §335.8(a) and §335.551(c)
could be maintained but would apply to the submittal of
investigation work plans and reports, not "final reports" as
currently contemplated. Regardless of which grandfathering
approach it adopts, the TNRCC should clarify that it intends only
to subject sites to the new rules if it appears that the technically
inadequate submittal was not submitted in good faith. Any other
rule would create significant uncertainty and penalize members
of the regulated community for submitting only slightly imperfect
reports. USAF commented that the rule at §335.8(a) is not clear
on the impact that rejection of a final closure plan might have
on a pending risk reduction closure. If a person’s final closure
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plan is not approved by the TNRCC the person should have the
opportunity to correct and resubmit the plan for approval rather
than being directly subject to the TRRP. Rejection of a closure
plan and a requirement that the plan be resubmitted under an
entirely new set of rules will result in unnecessary expense to
the responding person and needless delay of completion of the
remedial action.

In response to numerous comments, the commission has
revised some aspects of the grandfathering provisions of
§350.2(m) and has made conforming changes to §§335.8(a),
335.8(c)(1), and 335.551(c) accordingly to indicate an imple-
mentation date of May 1, 2000. Within §335.8(a), a statement
has been added to indicate that a person can voluntarily
comply with Chapter 350 prior to the implementation date of
May 1, 2000. Also, the type of report required to be submitted
for grandfathered risk reduction standard number 3 projects
has been clarified as a "final remedial investigation report
that fully complies with §335.553(b)(1) of this title." Within
§335.8(a)(3), the original effective date of June 28, 1993, has
been inserted in three places to avoid confusion over which
effective date will determine the grandfather status of projects
currently subject to this section. This paragraph grandfathered
projects that predated the promulgation of this section in 1993.
Within §335.8(c)(1), if a person must resubmit the initial notice
of intent as an example of other documentation to satisfy the
grandfathering requirements of §335.8(a), the person has up to
one year, until May 1, 2001, to accomplish this. The procedure
and content of the resubmitted notice remain the same as for
the original notice. Within §335.551(c), the words "closures
and" were added to the last sentence to be consistent with
the first sentence of the subsection, to make it clear that the
section is applicable to closures and remediations.

There were no changes made to the provision within Subsection
(a) regarding executive director denial of the final report submit-
ted in response to this subsection. Chevron recommended that
the commission clarify its intent regarding denial of final reports
based on technical inadequacy. Chevron suggested that only
those reports that were not submitted in good faith while attain-
ing grandfathered status be subjected to the new rule. USAF
noted that the impact of rejecting a final report is not clear and
recommended that the person should have the opportunity to
correct and resubmit the plan for approval rather than being di-
rectly subject to the new rule. The commission’s intent in this
regard is more closely expressed by the USAF comment. The
commission will retain its normal practice of allowing at least
one notice of deficiency and opportunity to submit a revised re-
port before issuing a denial, unless a report is an obvious bogus
filing.

USAF commented that the provisions in §335.8(a) and
§350.2(m) do not clarify the criteria for use of the grandfa-
thering provision for parties wishing to complete response
under the existing rules. The rule in §350.2(m)(1) simply
states that a person "may request" that the response action
be reviewed under the regulations in effect at the time of
initial notification, but does not provide guidance on how
the TNRCC will determine whether the person’s request is
granted. USAF commented that a facility should have the
choice of whether to continue to comply with existing permits
and monitoring plans, and a responding person should be
able to complete a response action already initiated under
the existing risk reduction rules unless the person does not
exercise due diligence in completing the response. Second,

USAF recommended providing clear criteria for determining
when a facility is required to conduct a response under the
TRRP, noting that it is unclear in certain situations whether
facilities are subject to existing permits or compliance plans,
or if they are subject to the TRRP. Third, USAF recommended
expanding the "facility operations area" definition to apply to
facilities in addition to operating chemical manufacturing plants
and petroleum refineries.

The commission responds that it has addressed these is-
sues in its response to comments regarding §350.2(m) and
§350.134(a)(1) in the preamble to the TRRP rule (30 TAC
Chapter 350). Please refer to the response to comments on
§350.2(m) and the response to comments on §350.134(a)(1).

Concerning proposed §335.8(c)(1)(C), Koch commented that
it may not be appropriate to set an inflexible deadline for the
completion of response actions under the existing rules. The
proposed grandfathering provision states that for sites to be
closed under existing Risk Reduction Standards (RRS) 1 or
2, a final report must be submitted within five years after the
effective date of the proposed TRRP rule. Koch asked if this
final report could be similar to a Response Action Effectiveness
Report (RAER) submitted three years after an Affected Property
Assessment Report (APAR) and Response Action Plan (RAP).
Koch also commented that for any sized site, a person should
be allowed to notify the commission’s district office and propose
a schedule to complete a response action. The commission
should have the ability to approve, deny, or modify the schedule
proposed by the person. Using two different schedules does
not create a unified performance-based approach to corrective
action

The commission expects the final report to satisfy the require-
ments of §335.553(a), thereby documenting the attainment of
risk reduction standard 1 or 2. The two reports cited by the
commenter will not satisfy this requirement. Regarding Koch’s
second comment, although the commission agrees with some
aspects of the commenter’s issues, the basis for grandfathering,
as explained more fully in response to comments to §350.2(m)
in the preamble to Chapter 350, is that standard 1 and 2 ac-
tions typically are completed in less than three years and that
the commission does not intend to maintain redundant rules for
an indefinite period of time. Grandfathered response actions
using monitored natural attenuation likely will not satisfy the
grandfathering requirement of a complete remedy in five years
and will be brought in to the TRRP rule. At that time, the RAER
and APAR (if an equivalent investigation report has not been
submitted already) would apply and the approach would then
be consistent with similar actions under this rule.

Concerning the amendments to Chapter 335, Subchapter K,
affecting the State Superfund Program, Dow commented the
proposed amendments to Subchapter K should be modified to
reflect more specifically where the TRRP provisions in Chapter
350 will prevail over the current Subchapter K provisions
related to assessment of affected property, development of
protective concentration levels, and requirements for response
actions. Concerning §335.341(c), Dow recommended that the
last sentence of this section should be changed to read as
follows: "Where there is conflict between the requirements
of Chapter 350 of this title and the requirements of Chapter
361, Subchapter F, and this subchapter, the requirements of
Chapter 350 shall apply." In addition, Dow suggested amending
the definitions for "remedial action" and "remedial investigation"
in §335.342 in order to avoid confusion. Specifically, the last
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sentence of definition for "remedial action" should read as
follows: "A remedial action is the same as a response action
under the TRRP," and the last sentence on the definition of
remedial investigation" should read as follows:" the remedial
investigation is the same as an affected property assessment
report outlined in the requirements of the TRRP."

The commission disagrees with Dow’s comment that
§335.341(c) should be amended to state that Chapter 350
should override the requirements of Texas Health and Safety
Code, Chapter 361, Subchapter F and Chapter 335, Sub-
chapter K where there are conflicts. Commission rules cannot
override the provisions of the Texas Health and Safety Code.
Concerning the rules in Chapter 335, Subchapter K, certain
technical and administrative requirements are unique to State
Superfund sites, and it is, therefore, appropriate that those
requirements should supercede Chapter 350 when there is
a conflict between the two rules. However, the commission
agrees that the proposed amendments to Subchapter K should
be modified to reflect more specifically where the TRRP
provisions prevail over current Subchapter K requirements,
specifically concerning affected property assessment, devel-
opment of protective concentration levels and requirements
for response actions. The commenter suggested making
these changes in §350.2(i) of the TRRP rule, however, as it
is more appropriate and will provide greater clarification, the
commission is making the changes in §335.342 and 335.348.
Additionally, the commission is for clarification adding the
reference to the applicable subchapters in Chapter 361 of the
Texas Health and Safety Code and in Chapter 335 of the Texas
Administrative Code, Subchapters F and K, respectively.

Subchapter A. INDUSTRIAL SOLID WASTE
AND MUNICIPAL HAZARDOUS WASTE IN
GENERAL
30 TAC §335.8

STATUTORY AUTHORITY The amendments are adopted un-
der the following statutory authority: Texas Water Code, §5.103
and §26.011, which provide the commission with authority to
adopt any rules necessary to carry out its powers, duties, and
policies and to protect water quality in the state, Texas Wa-
ter Code, §5.103(c), which states the commission must adopt
rules when adopting, repealing, or amending any agency state-
ment of general applicability that interprets or prescribes law or
policy or describes the practice and procedure requirements of
the agency, and Texas Solid Waste Disposal Act, Texas Health
and Safety Code, §361.017, and §361.024, which provide the
commission the authority to regulate industrial solid waste and
municipal hazardous wastes and all other powers necessary
or convenient to carry out its responsibilities. In addition, the
amendments are adopted under Texas Water Code, §26.039,
which states that activities which are inherently or potentially
capable of causing or resulting in the spillage or accidental dis-
charge of waste or other substances and which pose serious
or significant threats of pollution are subject to reasonable rules
establishing safety and preventive measures which the commis-
sion may adopt or issue; Texas Water Code, §26.121, which
prohibits persons from discharging wastes into or adjacent to
any water in the state unless authorized to do so and prohibits
persons from committing any other act or engaging in any other
activity which in itself or in conjunction with any other discharge
or activity causes, continues to cause, or will cause pollution of
any of the water in the state; Texas Water Code, §26.262, which

states that it is the policy of this state to prevent the spill or dis-
charge of hazardous substances into the waters in the state and
to cause the removal of such spills and discharges without un-
due delay; and Texas Water Code, §26.264, which provides the
commission with authority to issue rules necessary and conve-
nient to carry out the policy referenced in §26.262. Authority to
adopt the amendments is also provided by Texas Water Code,
§26.341, which states that it is the policy of this state to main-
tain and protect the quality of groundwater and surface water
resources in the state from certain substances in underground
and aboveground storage tanks that may pollute groundwater
and surface water resources, and requires the use of all rea-
sonable methods, including risk-based corrective action to im-
plement this policy; Texas Water Code, §26.345, which provides
the commission with the authority to adopt rules necessary to
carry out the policy referenced in §26.341; and Texas Water
Code, §26.401, which states that it is the policy of this state
that discharges of pollutants, disposal of wastes, or other activ-
ities subject to regulation by state agencies be conducted in a
manner that will maintain present uses and not impair potential
uses of groundwater or pose a public health hazard, and that
the quality of groundwater be restored if feasible.

§335.8. Closure and Remediation.

(a) Applicability. The regulations of this section, in addition
to other applicable rules, permits, or orders, establish the obligation
for persons to perform closures or remediations for facilities or
areas containing industrial solid waste or municipal hazardous waste.
The person can fulfill this obligation by meeting the risk reduction
standards of this section or the remedy standards of Chapter 350
of this title (relating to Texas Risk Reduction Program), depending
on the time of initial notification to the executive director of intent
to conduct closure or remediation. The regulations of this section
will remain in effect for persons who notify the executive director
before May 1, 2000, of a closure or remediation in accordance with
this section, unless the person elects to comply fully with Chapter
350 of this title prior to that date. Persons who notify of a closure
or remediation in response to this section have up to five years
from May 1, 2000, within which to submit for executive director
review and approval according to this section a final report which
demonstrates attainment of risk reduction standards 1 or 2. Persons
will automatically qualify for this grandfathering provision if they
have received a letter from the agency acknowledging receipt of the
initial notification, or submit other forms of documentation by May 1,
2001, that proper and timely notification had been made. The person
who has submitted a final remedial investigation report that fully
complies with §335.553(b)(1) of this title (relating to Risk Reduction
Standard Number 3), prior to May 1, 2001, may elect to either
continue under these rules or to proceed under Chapter 350 of this
title. Any person who qualifies for this grandfathering provision and
elects to continue using the provisions of this section may not use any
of the provisions of Chapter 350 of this title. If the executive director
denies approval of the final remedial investigation report under this
section for reasons of technical inadequacy, the executive director
may require the person to comply with the requirements of Chapter
350 of this title. For closures and remediations initially reported to
the executive director on or after May 1, 2000, the person shall use
the procedures of Chapter 350 of this title. The regulations in this
section supplement but do not replace any requirements for closure
or remediation specified in the regulations for the programs subject to
these rules and shall continue to apply as specified in paragraphs (1)-
(4) of this subsection to persons who qualify for this grandfathering
provision.
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(1) Any person who stores, processes, or disposes of
industrial solid waste or municipal hazardous waste at a facility
permitted under §335.2(a) of this title (relating to Permit Required),
shall, unless specifically modified by other order of the commission,
close the facility in accordance with the closing provisions of the
permit.

(2) Any person who stores, processes, or disposes of haz-
ardous waste is also subject to the applicable provisions relating to
closure and post-closure in Subchapters E and F of this chapter (relat-
ing to Interim Standards for Hazardous Waste Storage, Processing, or
Disposal Facilities; and Permitting Standards for Owners and Opera-
tors of Hazardous Waste Storage, Processing, or Disposal Facilities,
respectively).

(3) Persons who have received approval of closure or
remediation plans by the executive director and have either completed
or not completed the action prior to June 28, 1993, may either
maintain or complete the action, as applicable, according to the
approved plan and are not subject to the requirements of this section
unless a substantial change in circumstances develops at the facility
or area which results in an unacceptable threat to human health or
the environment as described in §350.35 of this title (relating to
Substantial Change in Circumstances). Plans or reports submitted
but not approved prior to June 28, 1993, will be reviewed according
to the regulations in effect at the time of document submittal. If the
executive director denies approval of the plan or report under those
regulations for reasons of technical inadequacy, the person must then
comply with the requirements of Chapter 350 of this title upon receipt
of written notice from the executive director that the plan or report is
not approved. Closure plans approved as part of an industrial solid or
municipal hazardous waste permit which was issued prior to June 28,
1993, but not implemented at the time of permit renewal are subject
to review for compliance with Chapter 350 of this title as part of the
permit renewal process. Persons may resubmit such plans or reports
that they have revised voluntarily to conform with the requirements
of Chapter 350 of this title, unless such resubmittal would result in
noncompliance with a previously approved or imposed schedule of
compliance.

(4) The requirements of this section do not apply to sub-
stances discharged or spilled from storage tanks regulated by Chapter
334 of this title (relating to Underground and Aboveground Storage
Tanks).

(b) Closure and Remediation Obligations. Persons identified
in subsection (a) of this section have the obligation to conduct the
activities described in paragraphs (1)-(4) of this subsection when per-
forming a closure or remediation. Upon receipt of approval by the
executive director of reports demonstrating compliance with all appli-
cable requirements, the person has completed these obligations unless
a substantial change in circumstances results in an unacceptable risk
to human health or the environment as described in paragraph (5) of
this subsection.

(1) Notify the executive director in writing of any closure
or remediation activities as is further specified in subsection (c) of
this section.

(2) Perform closure or remediation activities at the facility
or area of unauthorized discharge which meet one or more of the
risk reduction standards specified in subparagraphs (A)-(C) of this
paragraph. Unless the requirement to close a waste management
facility component is specified by other rule, permit, or order, the
person will determine the time for initiation of closure. The timely
remediation of unauthorized discharges resulting from continuing
operation of a waste management facility component does not compel

the closure of the component unless closure is a necessary part of the
remedy to achieve protection of human health and the environment.

(A) Risk Reduction Standard Number 1. Closure/
remediation to background–to remove and/or decontaminate all waste,
waste residues, leachate, and contaminated media to background
levels unaffected by waste management or industrial activities as
further specified in §335.554 of this title (relating to Attainment of
Risk Reduction Standard Number 1); or

(B) Risk Reduction Standard Number 2. Closure/
remediation to health-based standards and criteria–to remove and/or
decontaminate all waste, waste residues, leachate, and contaminated
media to standards and criteria such that any substantial present or
future threat to human health or the environment is eliminated as
further specified in §335.555 of this title (relating to Attainment of
Risk Reduction Standard Number 2); or

(C) Risk Reduction Standard Number 3. Closure/
remediation with controls–to remove, decontaminate, and/or control
all waste, waste residues, leachate, and contaminated media to levels
and in a manner such that any substantial present or future threat
to human health or the environment is eliminated or reduced to the
maximum extent practicable, as further specified in §335.561 of this
title (relating to Attainment of Risk Reduction Standard Number 3).

(3) Demonstrate in writing to the executive director that
closure or remediation has been completed as is further specified in
subsection (d) of this section.

(4) Perform any necessary post-closure care and deed
certification or recordation activities as required by Subchapter S of
this chapter (relating to Risk Reduction Standards).

(5) Respond on a continuing basis pursuant to paragraphs
(1)-(4) of this subsection in the event that a substantial change
in circumstances at the facility or area results in an unacceptable
threat to human health or the environment. In response to these
substantial changes in circumstances, the person shall comply with
this subsection utilizing the then-prevailing criteria and perform such
actions as necessary to provide protection of human health and the
environment. A substantial change in circumstance can include, but
is not limited to, the situations described in subparagraphs (A)-(D)
of this paragraph.

(A) a failure of institutional or engineering controls to
prevent or mitigate exposure at the approved performance level;

(B) a change in land use from nonresidential to resi-
dential; or

(C) an actual exposure condition is determined to be
occurring at levels not protective of human health or the environment.
For purposes of this subparagraph, changes made to Subchapter S
of this chapter (relating to Risk Reduction Standards) in response
to periodic reviews of the general procedures specified to generate
numeric cleanup levels, or in response to annual revisions of
Appendix II of Subchapter S to reflect new toxicity data, do
not constitute a substantial change in circumstances, unless these
changes are of such magnitude to present an unacceptable threat to
human health or the environment when evaluated for future exposure
conditions based on site-specific considerations; or

(D) new information indicates that the contamination
at the facility or area was not sufficiently characterized such that an
unacceptable threat to human health or the environment continues to
exist.
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(c) Notification and Initiation Requirements. Persons who
qualify according to subsection (a) of this section for an extended
period of time for submittal of a final report to be reviewed according
to this section must also respond, as appropriate, to the requirements
of paragraphs (1)-(5) of this subsection.

(1) A person who intends to continue any activity of
closure or remediation in accordance with subsection (b) of this
section shall determine the risk reduction standard(s) to be attained. If
required by subsection (a) of this section to resubmit this notification,
the person shall notify the executive director and the commission’s
office in the district where the facility or area is located in writing of
the following information by May 1, 2001:

(A) the facility or area to be subject to closure or
remediation activities;

(B) the risk reduction standard(s) to be attained; and

(C) the estimated time necessary to complete the
activity.

(2) After performing notification in accordance with para-
graph (1) of this subsection, the person may initiate the actions nec-
essary to attain risk reduction standard numbers 1 or 2 without prior
approval by the executive director, unless such approval is required
by other regulation, order, or permit of the commission. Any plan
submitted for prior approval by the executive director shall contain
the information specified in §335.553(a) of this title (relating to Re-
quired Information).

(3) If the person intends to attain Risk Reduction Standard
Number 3, the person shall submit to the executive director the
information specified in §335.553(b) of this title for approval prior
to beginning or continuing, as applicable, the closure or remediation
activities.

(4) The person may include one or more waste manage-
ment units or areas in a submittal for the purpose of responding to
this subsection and subsection (d) of this section.

(5) Notwithstanding any other requirement, the person
shall submit to the executive director upon request such information
as may reasonably be required to enable the executive director to
determine whether the closure or remediation is compliant with this
section.

(d) Demonstration of conformance with risk reduction stan-
dards. Upon completion of a closure or remediation, the person shall
demonstrate in a form acceptable to the executive director that the
activity meets the intended risk reduction standards and any applica-
ble closure criteria listed or referenced in this chapter. Any submittal
to the executive director in response to this subsection shall be in the
form of a plan or report that contains the information specified in
§335.553 of this title.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905657
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 23, 1999
Proposal publication date: March 25, 1999

For further information, please call: (512) 239-6087

♦ ♦ ♦
Subchapter K. HAZARDOUS SUBSTANCE FA-
CILITIES ASSESSMENT AND REMEDIATION
30 TAC §§335.341, 335.342, 335.344, 335.348

STATUTORY AUTHORITY The amendments are adopted under
the following statutory authority: Texas Water Code, §5.103
and §26.011, which provide the commission with authority to
adopt any rules necessary to carry out its powers, duties, and
policies and to protect water quality in the state, Texas Water
Code, §5.103(c), which states the commission must adopt rules
when adopting, repealing, or amending any agency statement
of general applicability that interprets or prescribes law or
policy or describes the practice and procedure requirements
of the agency, and Texas Solid Waste Disposal Act, Texas
Health and Safety Code, §361.017, and §361.024, which
provide the commission the authority to regulate industrial solid
waste and municipal hazardous wastes and all other powers
necessary or convenient to carry out its responsibilities. In
addition, the amendments are adopted under Texas Water
Code, §26.039, which states that activities which are inherently
or potentially capable of causing or resulting in the spillage or
accidental discharge of waste or other substances and which
pose serious or significant threats of pollution are subject to
reasonable rules establishing safety and preventive measures
which the commission may adopt or issue; Texas Water Code,
§26.121, which prohibits persons from discharging wastes into
or adjacent to any water in the state unless authorized to do
so and prohibits persons from committing any other act or
engaging in any other activity which in itself or in conjunction
with any other discharge or activity causes, continues to cause,
or will cause pollution of any of the water in the state; Texas
Water Code, §26.262, which states that it is the policy of this
state to prevent the spill or discharge of hazardous substances
into the waters in the state and to cause the removal of such
spills and discharges without undue delay; and Texas Water
Code, §26.264, which provides the commission with authority
to issue rules necessary and convenient to carry out the policy
referenced in §26.262. Authority to adopt the amendments is
also provided by Texas Water Code, §26.341, which states
that it is the policy of this state to maintain and protect the
quality of groundwater and surface water resources in the
state from certain substances in underground and aboveground
storage tanks that may pollute groundwater and surface water
resources, and requires the use of all reasonable methods,
including risk-based corrective action to implement this policy;
Texas Water Code, §26.345, which provides the commission
with the authority to adopt rules necessary to carry out the
policy referenced in §26.341; and Texas Water Code, §26.401,
which states that it is the policy of this state that discharges
of pollutants, disposal of wastes, or other activities subject to
regulation by state agencies be conducted in a manner that
will maintain present uses and not impair potential uses of
groundwater or pose a public health hazard, and that the quality
of groundwater be restored if feasible.

§335.341. Purpose and Scope.
(a) The purpose of this subchapter is to establish an assess-

ment and remediation program to identify and assess facilities that
may constitute an imminent and substantial endangerment to public
health and safety or the environment due to a release or threatened
release of hazardous substances into the environment. The provisions
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of this subchapter supplement and therefore should be read in con-
junction with the provisions of Subchapter F of the Texas Solid Waste
Disposal Act, Tex. Health and Safety Code Ann. Chapter 361 (Ver-
non Supplement), §§361.181 et. seq. as amended, herein referred to
as the Act.

(b) This subsection describes the procedures for identifying,
proposing, listing, and delisting facilities on the State Registry.

(1) Prior to proposing a facility for inclusion on the State
Registry, the executive director shall first determine whether any
potential endangerment to public health and safety or the environment
at a facility can be resolved by the present owner or operator under the
federal Resource Conservation and Recovery Act, 42 United States
Code Annotated §§6901 et seq. (1976), as amended.

(2) If the potential endangerment cannot be fully resolved
by the present owner or operator, then the executive director shall
determine whether the potential endangerment can be resolved by
voluntary cooperation of some or all of the potentially responsible
parties (PRPs) identified in the Act, §361.271 or §361.275(g) pursuant
to an agreed administrative order issued by the commission or a
Voluntary Cleanup Agreement pursuant to Chapter 333 of this title
(relating to Voluntary Cleanup Programs). If a facility can be
cleaned up pursuant to an agreed administrative order or an executed
Voluntary Cleanup Agreement, then it shall not be proposed for
listing.

(3) If, after reasonable efforts, the executive director
determines that the potential endangerment to public health and safety
or the environment cannot be resolved by either of these approaches,
the executive director shall evaluate the facility to determine whether
it is eligible for listing on the federal National Priorities List
established pursuant to the federal Comprehensive Environmental
Response, Compensation, and Liability Act, 42 United States Code
Annotated, §§9601 et seq. (1980), as amended.

(4) The executive director shall determine whether the
facility is eligible for proposed listing on the State Registry only if,
based on information available to the executive director, the facility
is not eligible for inclusion on the federal National Priorities List.

(5) If the executive director determines that the potential
endangerment to public health and safety or the environment can be
resolved by any of the approaches described in paragraphs (1)-(3) of
this subsection, then the site will not be proposed for listing on the
State Registry. Notice of the approach selected to resolve the apparent
endangerment to public health and safety or the environment and the
fact that such action is being taken in lieu of listing the facility on
the State Registry shall be published in the Texas Register.

(c) A preliminary site investigation, removal action, remedial
investigation, and remedial action shall comply with all requirements
found in Texas Health and Safety Code, Chapter 361, Subchapter
F (relating to Registry and Cleanup of Certain Hazardous Waste
Facilities); the requirements of this subchapter; and the requirements
of Chapter 350 of this title (relating to Texas Risk Reduction Program)
for any release or threatened release of hazardous substances into
the environment that may constitute an imminent and substantial
endangerment to public health and safety or the environment. Where
there is a conflict between the requirements of Chapter 350 of this title
and the requirements of Texas Health and Safety Code, Chapter 361,
Subchapter F and this subchapter, the requirements of Texas Health
and Safety Code, Chapter 361, Subchapter F and of this subchapter
shall apply.

§335.342. Definitions.

Definitions set forth in the Act that are not specifically included in
this section shall also apply. The following words and terms, when
used in this subchapter, shall have the following meanings, unless the
context clearly indicates otherwise.

(1) Agreed order or agreed administrative order - An
administrative order issued by the commission and agreed to by one
or more PRPs for the purpose of settling potential liability for the
remedial investigation and/or remedial action concerning a facility
proposed for listing, or listed on, the State Registry.

(2) Divisible - Hazardous substance(s) released or threat-
ened to be released at or from a facility that are capable of being
managed separately under a remedial action plan.

(3) Facility - In accordance with the Act, §361.181(c), a
facility means:

(A) Any building, structure, installation, equipment,
pipe or pipeline (including any pipe into a sewer, public-owned
treatment works, well, pit, pond, lagoon, impoundment, ditch,
landfill, storage container, motor vehicle, rolling stock, or aircraft);
or

(B) Any site or area where a hazardous substance has
been deposited, stored, disposed of, or placed or otherwise come to
be located, but does not include any consumer product in consumer
use or any vessel.

(4) Feasibility study (FS) - A study which describes
and evaluates a set of remedial action alternatives for effectively
mitigating or minimizing damage to, and for providing adequate
protection of, the public health and safety and the environment in
accordance with the requirements of §335.348 of this title (relating
to General Requirements for Remedial Investigations).

(5) Good faith offer - A written proposal by one or more
PRPs which is not contingent on participation of other PRPs which,
in the judgment of the executive director, will:

(A) In the case of a good faith offer to fund or perform
a remedial investigation, fully and effectively determine the nature
and extent of the release or threatened release of hazardous substances
and its impact on air, soils, groundwater, and surface water, both
within and beyond the boundaries of the facility. The executive
director will not consider an offer a good faith offer unless it is an
offer to fully fund or perform the remedial investigation except in a
claim of divisibility; or

(B) In the case of a good faith offer to fund or perform
a remedial action, fully and effectively mitigate or minimize damage
to, and provide adequate protection of, the public health and safety
and the environment. The executive director will not consider an
offer a good faith offer unless it is an offer to fully fund or perform
the remedial action except in a claim of divisibility.

(6) Hazard ranking system - The method used by the
EPA and the agency to evaluate the relative potential of hazardous
substance releases to cause health or safety problems, ecological or
environmental damage. The scoring system was developed by the
EPA as set out in 40 Code of Federal Regulations Part 300, Appendix
A, as amended.

(7) Hazardous and Solid Waste Remediation Fee Account
- The fund as described in the Act, §361.133.

(8) Health and safety plan - A document that addresses the
protection of on-site personnel and the public from potential hazards
associated with implementing the remedial investigation or remedial
action at a particular facility. The plan shall conform to applicable
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Occupational Safety and Health Administrative Rules, including but
not limited to relevant portions of 29 Code of Federal Regulations
§1910 and §1926.

(9) Imminent and substantial endangerment - A danger is
imminent if, given the entire circumstances surrounding each case,
exposure of persons or the environment to hazardous substances is
more likely than not to occur in the absence of preventive action. A
danger is substantial if, given the current state of scientific knowledge,
the harm to public health and safety or the environment which would
result from exposure could cause adverse environmental or health
effects.

(10) Implementation schedule - A document describing
the sequence, duration and interdependency of each activity to be
conducted during a remedial investigation or remedial action.

(11) Nonparticipating PRPs - Potentially responsible par-
ties who:

(A) Are unwilling or unable to join in the making of
a good faith offer;

(B) Are unwilling or unable to become a party to an
agreed order to perform an RI/FS, similar study, or remedial action;
or

(C) Intentionally violate the terms of an agreed order
so as to substantially interfere with the achievement of the purposes
of the agreed order.

(12) Operation and maintenance plan - A document detail-
ing the necessary operation and maintenance, inspection, and moni-
toring activities, including schedules, required to maintain the attain-
ment of performance goals after completion of the implementation
phase of the remedial action.

(13) Oversight costs - All administrative costs and costs
for technical and legal services incurred by the agency, or agents
or contractors for the agency, incurred in the determination of
superfund eligibility, identification of PRPs, oversight of the remedial
investigation and remedial action, plus all such costs incurred in
verifying compliance by PRPs with the terms of any agreed order
which may be issued and costs incurred by the agency for delisting
a site from the State Registry and cost recovery costs.

(14) Potentially responsible party (PRP) - A person po-
tentially responsible for solid waste as defined in the Act, §361.271
and §361.275(g).

(15) Presumptive remedy - A remedy in a commission
document titled "Presumptive Remedies" which describes site specific
remedial alternatives for a facility in lieu of a full feasibility study as
required by §335.348 of this title (relating to General Requirements
for Remedial Investigations).

(16) Quality assurance project plan (QAPP) - A document
describing in comprehensive detail the necessary quality assurance,
quality control, and other technical activities that must be imple-
mented to meet the data quality objectives during a remedial investi-
gation or remedial action.

(17) Remedial action (RA) - An action, including reme-
dial design and post-closure care, consistent with a remedy taken
instead of or in addition to a removal action in the event of a release
or threatened release of hazardous substances into the environment to
prevent or minimize the release of a hazardous substance so that the
hazardous substance does not cause an imminent and substantial dan-
ger to present or future public health and safety or the environment.

A remedial action shall be conducted in accordance with Chapter 350,
Subchapter B of this title (relating to Remedy Standards).

(18) Remedial action drawings and specifications - Doc-
uments that include the drawings showing the scope, extent, and
character of the work to be performed during the remedial action and
the written technical descriptions of materials, equipment, remedia-
tion systems, standards and workmanship to be applied during the
remedial action.

(19) Remedial design (RD) - A design consisting of the
remedial action drawings and specifications and other documents
developed for the remedial action in accordance with the requirements
of §335.349(d) of this title (relating to General Requirements For
Remedial Activities).

(20) Remedial investigation (RI) - An investigative study
(i.e., an affected property assessment conducted in accordance with
Chapter 350, Subchapter C of this title (relating to Affected Property
Assessment) which may include removals and/or a feasibility study,
in addition to the development of protective concentration levels in
accordance with Chapter 350, Subchapter D of this title (relating
to Development of Protective Concentration Levels) designed to
adequately determine the nature and extent of a release or threatened
release of hazardous substances and, as appropriate, its impact on
air, soils, groundwater, and surface water, both within and beyond
the boundaries of the facility in accordance with the requirements of
§335.348 of this title (relating to General Requirements for Remedial
Investigations).

(21) Responsible party (RP) - A person responsible for
solid waste as defined in the Act, §361.271 and §361.275(g).

(22) Sampling and analysis plan (SAP) - A document
describing the specific sampling and analytical protocols to be
implemented during a remedial investigation or remedial action.

(23) Settlement offer - A written offer by a potentially
responsible party to fund or perform less than a full and complete
remedial investigation and/or remedial action.

(24) Spill/release contingency plan - A document describ-
ing the sequences, procedures, and requirements to be implemented
to protect both workers at the facility and the public from hazardous
exposure to releases or spills resulting from the remedial action.

(25) Substantial change in use - A physical or functional
alteration of a facility, the effect of which is to interfere significantly
with a proposed or ongoing remedial investigation, proposed, ongo-
ing, or completed remedial action or to expose public health and
safety or the environment to a significantly increased threat of harm.
The term includes, but is not limited to, actions such as the erection
or razing of a building or other structure at the facility, the use of a
facility for agricultural production, the paving over of a facility, the
creation of a park or other public or private recreational use on the
facility, and any other alteration of the site or activity which could
interfere with the performance of a remedial investigation or remedial
action.

§335.344. Delisting and Modifications.

(a) Any PRP of a facility listed or proposed for listing on
the State Registry may request the executive director to delete such
facility from the Registry, modify the facility’s priority ranking within
the Registry, or modify any information regarding such facility by
submitting a written statement setting forth the grounds of the request.
The PRP shall submit to the executive director any information as
may be reasonably required to enable the executive director to further
evaluate the facility including, but not limited to, information on
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all factors used to develop a Superfund HRS score and to make a
determination on the request. The executive director may initiate the
delisting procedures described in this section.

(b) The executive director shall hold a public meeting to
receive comment. This meeting is not a contested case hearing within
the meaning of Texas Government Code, Chapter 2001. This meeting
shall be held upon requests filed with or initiated by the executive
director under subsection (a) of this section. At least 30 days prior
to the date set forth for the meeting, notice shall be provided by first
class mail to all other PRPs, and by publication in a newspaper of
general circulation in the county where the facility is located. The
person submitting the request, if any, shall bear the cost of publication
of the notice.

(c) In making a determination under subsection (a) of this
section, the executive director will consider the following:

(1) the extent to which the facility has been remediated
under the terms of any removals and remedial action agreed to by the
executive director;

(2) what further action, if any, is appropriate;

(3) whether the release no longer poses an imminent
and substantial endangerment to public health and safety or the
environment and, therefore, taking further action is not appropriate;

(4) whether, because of the nature of any removals and
the remedial action implemented at the facility, it is not yet feasible
to make a determination that the remedial action has effectively
remediated the release or threatened release of hazardous substances;

(5) whether the site has been accepted under the voluntary
cleanup program as set out in Chapter 333 of this title (relating to
Voluntary Cleanup Programs); or

(6) whether the site has been deferred to a state or federal
agency for further action.

(d) With the exception of subsection (c)(5) and (c)(6) of this
section, no requests for the delisting of a facility from the State
Registry or requests to modify information about a facility eligible
for listing on the Registry will be granted unless, at a minimum,
the facility has been investigated under the terms of a remedial
investigation approved by the executive director.

§335.348. General Requirements for Remedial Investigations.
(a) Unless otherwise directed by the commission, a remedial

investigation as approved by the executive director shall be completed
before the executive director’s selection of the remedial action, except
for removals and preliminary site investigations pursuant to §335.346
of this title (relating to Removals and Preliminary Site Investigations).

(b) A similar study may be approved by the executive director
as an appropriate alternative to the performance of a full remedial
investigation when necessary to avoid delay, to make more effective
use of resources or when such similar study is sufficient to adequately
characterize a site.

(c) The contents of the remedial investigation as approved
by the executive director, will depend on the particular circumstances
of each specific facility. Under any remedial investigation, however,
sufficient information must be collected and evaluated to allow the
executive director to select an appropriate remedial action.

(d) A remedial investigation may include the following, as
appropriate to a particular facility, for the purpose of allowing the
executive director to select an appropriate remedial action:

(1) investigations of surface water and sediments neces-
sary to characterize hydrologic features such as surface drainage pat-
terns, areas of erosion and sediment deposition, surface waters, flood-
plains and actual or potential hazardous substance migration routes
within these areas. Properties of surface and subsurface sediments
which would influence the type and rate of hazardous substance mi-
gration or affect the ability to implement alternative remedial actions
shall be characterized.

(2) investigations to adequately characterize the nature
and extent of hazardous substances in the soils encompassing the
facility. Properties associated with the soils which would influence
the type and rate of hazardous substance migration or affect the ability
to implement alternative remedial actions shall be characterized.

(3) investigations of hydrogeology and geology to ade-
quately characterize the nature and extent of hazardous substances in
the ground water and the features which affect the fate and transport
of those hazardous substances. This should include, but is not limited
to, the physical properties and distribution of bedrock and unconsoli-
dated materials, groundwater flow rate and gradient for contaminated
and potentially contaminated aquifers, groundwater divides, areas of
groundwater recharge and discharge, and location of public and pri-
vate groundwater wells.

(4) information regarding local climatological character-
istics which are likely to affect the hazardous substance migration
such as: rainfall patterns; frequency of storm events; temperature
variations; prevailing wind direction; and wind velocity.

(5) an ecological risk assessment.

(6) descriptions of the location, quantity, horizontal and
vertical extent, concentrations and sources of hazardous substances.
Information on the physical and chemical characteristics and the
toxicological effects of hazardous substances shall be provided, if
available.

(7) a feasibility study.

(e) Protective concentration levels shall be developed in
accordance with Chapter 350, Subchapter D of this title (relating
to Development of Protective Concentration Levels).

(f) A workplan for a remedial investigation shall be submitted
to the executive director for final review and possible modifications
and shall include the following:

(1) a sampling and analysis plan covering all sampling
activities to be undertaken pursuant to the remedial investigation;

(2) a quality assurance project plan to ensure the integrity
of all samples taken pursuant to the remedial investigation;

(3) a health and safety plan to describe steps to be taken to
assure the health and safety of all personnel engaged in implementing
the remedial investigation; and

(4) an implementation schedule for all aspects of the
remedial investigation.

(g) Treatability studies may be required as necessary to
provide information to evaluate remedial action alternatives.

(h) In evaluating the acceptability of a remedial investigation,
the executive director may require the utilization of published agency
and EPA technical guidance documents.

(i) A health and safety plan shall be prepared that addresses
the protection of on-site personnel and the public from potential
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hazards associated with implementing the remedial investigation at
a particular facility.

(j) A report shall be prepared at the completion of the
remedial investigation and submitted to the executive director for
review, possible modification and final approval.

(k) The selection of the remedial alternative shall be made
according to the process outlined in the guidance document "Pre-
sumptive Remedies for Soils at Texas State Superfund Sites" or other
applicable presumptive remedy documents, unless the executive di-
rector determines that a feasibility study must be conducted.

(l) The remedial action for a particular facility shall be
selected based on the remedial alternative that the executive director
determines to be the lowest cost alternative which is technologically
feasible and reliable, effectively mitigates and minimizes damage to
the environment, and provides adequate protection of the public health
and safety and the environment.

(m) All engineering evaluations, plans, and specifications
included in the feasibility study or similar study must be prepared and
submitted in accordance with the Texas Engineering Practice Act.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905658
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 23, 1999
Proposal publication date: March 26, 1999
For further information, please call: (512) 239-6087

♦ ♦ ♦
Subchapter S. RISK REDUCTION STAN-
DARDS
30 TAC §335.551

STATUTORY AUTHORITY The amendments are adopted under
the following statutory authority: Texas Water Code, §5.103
and §26.011, which provide the commission with authority to
adopt any rules necessary to carry out its powers, duties, and
policies and to protect water quality in the state, Texas Water
Code, §5.103(c), which states the commission must adopt rules
when adopting, repealing, or amending any agency statement
of general applicability that interprets or prescribes law or
policy or describes the practice and procedure requirements
of the agency, and Texas Solid Waste Disposal Act, Texas
Health and Safety Code, §361.017, and §361.024, which
provide the commission the authority to regulate industrial solid
waste and municipal hazardous wastes and all other powers
necessary or convenient to carry out its responsibilities. In
addition, the amendments are adopted under Texas Water
Code, §26.039, which states that activities which are inherently
or potentially capable of causing or resulting in the spillage or
accidental discharge of waste or other substances and which
pose serious or significant threats of pollution are subject to
reasonable rules establishing safety and preventive measures
which the commission may adopt or issue; Texas Water Code,
§26.121, which prohibits persons from discharging wastes into

or adjacent to any water in the state unless authorized to do
so and prohibits persons from committing any other act or
engaging in any other activity which in itself or in conjunction
with any other discharge or activity causes, continues to cause,
or will cause pollution of any of the water in the state; Texas
Water Code, §26.262, which states that it is the policy of this
state to prevent the spill or discharge of hazardous substances
into the waters in the state and to cause the removal of such
spills and discharges without undue delay; and Texas Water
Code, §26.264, which provides the commission with authority
to issue rules necessary and convenient to carry out this policy.
Authority to adopted the amendments is also provided by Texas
Water Code, §26.341, which states that it is the policy of this
state to maintain and protect the quality of groundwater and
surface water resources in the state from certain substances in
underground and aboveground storage tanks that may pollute
groundwater and surface water resources, and requires the
use of all reasonable methods, including risk-based corrective
action to implement this policy; Texas Water Code, §26.345,
which provides the commission with the authority to adopt rules
necessary to carry out this policy; and Texas Water Code,
§26.401, which states that it is the policy of this state that
discharges of pollutants, disposal of wastes, or other activities
subject to regulation by state agencies be conducted in a
manner that will maintain present uses and not impair potential
uses of groundwater or pose a public health hazard, and that
the quality of groundwater be restored if feasible.

§335.551. Purpose, Scope and Applicability.

(a) Purpose. This subchapter specifies the information and
procedures necessary to demonstrate compliance with the three risk
reduction standards of §335.8 of this title (relating to Closure and
Remediation).

(b) Scope. The requirements of this subchapter will, when
adequately carried out, assure adequate protection of human health
and the environment from potential exposure to contaminants asso-
ciated with releases from solid waste management facilities or other
areas. Cleanup levels are specified for different types of contami-
nated media such as air, surface water, groundwater, and soil, and
for cross-media contamination pathways such as soil to groundwater
and soil to air. General procedures based on scientific principles are
provided or referenced by these regulations so that specific numeric
cleanup levels can be generated. The commission will periodically
review the general procedures and revise these regulations as neces-
sary.

(c) Applicability. The requirements of this subchapter apply
to persons who undertake a closure or remediation in accordance with
§335.8 of this title (relating to Closure and Remediation) during the
period from June 28, 1993, until May 1, 2000, unless the person
qualifies for an extended period of time as specified in §335.8(a) of
this title (relating to Applicability) for submission of a final report
to be reviewed according to this subchapter. If the executive director
denies approval of the final report for reasons of technical inadequacy,
the executive director may require the person to comply with the
requirements of Chapter 350 of this title (relating to Texas Risk
Reduction Program). For closures and remediations initially reported
to the executive director on or after May 1, 2000, the person shall use
the procedures of Chapter 350 of this title in place of this subchapter.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905659
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 23, 1999
Proposal publication date: March 26, 1999
For further information, please call: (512) 239-6087

♦ ♦ ♦
Chapter 350. TEXAS RISK REDUCTION PRO-
GRAM
The Texas Natural Resource Conservation Commission
(TNRCC, commission or agency) adopts new §§350.1-350.5,
350.31-350.37, 350.51-350.55, 350.71-350.79, 350.91-350.96,
350.111, and 350.131-350.135, concerning the requirements
for off-site properties and leased lands; the required actions
when substantial changes in circumstances occur at an affected
property; the assessment of property affected by chemicals of
concern (COCs); the development of protective concentration
levels for human and ecological receptors; the performance
of response actions necessary to restore a property to active
and productive use; the performance of post-response action
care; the establishment and maintenance of financial assur-
ance for post-response action care in certain circumstances;
the reporting requirements; the use of institutional controls
and requirements for Facilities Operations Areas. Sections
350.2-350.4, 350.31-350.37, 350.51-350.55, 350.71-350.79,
350.91, 350.92, 350.94, 350.95, 350.111, 350.131-350.135
are adopted with changes to the proposed text as published in
the March 26, 1999 issue of the Texas Register (24 TexReg
2208), and will be republished. Sections 350.1. 350.5, 350.93,
and 350.96 are adopted without changes and will not be
republished.

SUMMARY

A. Introduction

As part of the commission’s regulatory reform goals, the
commission is adopting new rules to establish requirements
for corrective actions at sites where a release of a chemical
of concern has impacted the environment. The adopted rule,
commonly referred to as the Texas Risk Reduction Program
(TRRP) rule, has been in development since 1995 and is the
culmination of an unprecedented level of public input for a
waste-related rulemaking in the state.

The adopted rule outlines a comprehensive program that ad-
dresses the investigation of contaminated sites, establishes
reasonable standards for notice, provides flexibility in calcu-
lating site- specific cleanup levels, and sets forth appropriate
response actions to address the environmental contamination.
The adopted program will provide a consistent corrective action
process directed toward protection of human health and the en-
vironment balanced with the economic welfare of the citizens of
this state. The adopted rule uses a tiered approach incorpo-
rating risk assessment techniques to help focus investigations,
to determine appropriate protective concentration levels, and
to set reasonable response objectives that will protect human
health and the environment.

The programs affected by the adopted rule are, for the most
part, regulated by the commission’s Office of Waste Manage-
ment. These programs include State Superfund, Voluntary
Cleanup Program (VCP), Petroleum Storage Tank (PST), In-
dustrial & Hazardous Waste, and Underground Injection Control
(UIC). Currently these programs operate under several different
corrective action programs. In addition, other programs such as
the Municipal Solid Waste (MSW), Composting, and Wastewa-
ter treatment programs are affected.

The commission emphasizes that the provisions of this chapter
do not prohibit actions which should be taken by the person to
mitigate emergency situations, to abate an on-going release,
or to stabilize or abate the spread of released chemicals of
concern. Additionally, the adopted rule does not establish
reporting or requirements for action, as such; persons are
still required to follow program- specific guidelines for reporting
discovered releases of COC to the agency.

B. Location of Documents Associated With the Adopted Rule-
making

The executive director has established a record of the rulemak-
ing so that documents used during the development of the rule
can be easily accessed by the public. Persons interested in re-
viewing these documents may view them at the following loca-
tions. Documents generated prior to July 22, 1998, are housed
at the Texas State Library & Archives, State & Local Records
Management Division, State Record Center, 4400 Shoal Creek
Boulevard, Austin, Texas 78756, (512) 454-2751. Documents
generated since July 22, 1998, may be viewed at Texas Natural
Resource Conservation Commission, Building D, Room 190,
12100 Park 35 Circle, Austin, Texas 78753, (512) 239-2920.
The commission has also established a web page for the TRRP
at http://www.tnrcc.state.tx.us/waste.

C. Organization of the Preamble to the Adopted Rule

The commission has subdivided the preamble of the adopted
rulemaking to better assist persons in understanding the pur-
pose of the adopted rule, the history of the proposed rule, dif-
ferences between the adopted rule and existing programs, and
the requirements of the rule. The preamble is ordered as fol-
lows:

I. EXPLANATION OF ADOPTED RULE

A. History of the Rulemaking

B. Terminology for the Preamble and Rule

C. Reason for the adopted Rule

D. Short summary explaining the requirements of the adopted
rule

E. The adopted rule in detail

II. FINAL REGULATORY IMPACT ANALYSIS–An analysis ad-
dressing whether the adopted rule is a major environmental
rule and the costs and benefits anticipated from implementa-
tion of the adopted rule required by Texas Government Code,
§2001.0225.

III. SMALL BUSINESS IMPACT–An analysis of the impact
of the adopted rule on small businesses required by Texas
Government Code, §2006.002.

IV. TAKINGS IMPACT ASSESSMENT–An assessment of the
impact of the adopted rule on private real property required by
Texas Government Code, §2007.043.
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V. COASTAL MANAGEMENT PROGRAM CONSISTENCY
REVIEW–A review of the adopted rule to assess the appli-
cability of the Texas Coastal Management Plan (CMP), and,
if applicable, whether the adopted rule is consistent with the
applicable goals and policies of the CMP required by 31 Texas
Administrative Code (TAC), §505.22 of the rules of the General
Land Office.

EXPLANATION OF ADOPTED RULE

A. History of the Rulemaking

The commission began development of the TRRP in 1995. Ac-
knowledging the scope and impact of the adopted rule, the com-
mission has sought public input throughout the rulemaking pro-
cess. The agency has released two versions of a conceptual
document setting forth the agency’s vision of the adopted pro-
gram. The first version was released May 15, 1996, and the
second was released December 16, 1996. In addition, a draft
ecological risk assessment guidance document was released
in November 1996. The commission received comment from
a large number of interested parties on all three documents.
In addition to the public comment periods, the commission dis-
cussed the TRRP at commission work sessions on February
22, 1996, and September 18, 1997. Each step in the devel-
opment of the adopted program represented a refinement over
the previous step.

Following publication of the second conceptual document and
review of comments on that document, the commission pro-
posed the TRRP rule and associated conforming rulemakings
on May 15, 1998, in the Texas Register. The proposed rule
was open for public comment until July 22, 1998. Two public
hearings on the proposed rule were conducted. The first public
hearing was on July 6, 1998, in Austin, and the second public
hearing was on July 9, 1998, in Houston. Eighty seven peo-
ple commented on the proposed rule submitting approximately
800 pages of comment. Based on the comments received, it
was clear that significant revisions to the rule were necessary
to make the rule more "user-friendly" so that it would be eas-
ier to follow and understand. In addition, key technical and
policy issues were raised by the commenters which warranted
further analysis. Finally, the commission determined that it was
necessary to revisit certain procedural issues, notably the Fis-
cal Note, the Draft Regulatory Impact Analysis (DRIA), and the
Small Business Impact Statement. The commission withdrew
the proposed rulemaking on August 26, 1998, and remanded
the rule to agency staff. The Notice of Withdrawal was filed
with the Texas Register on September 15, 1998, and was ef-
fective on that date. The Notice of Withdrawal was published
in the October 2, 1998, issue of the Texas Register (23 TexReg
9969).

Following withdrawal of the proposed rule, the agency set about
refining the draft rule and associated rulemaking documents.
On March 26, 1999, the commission reproposed the TRRP.
The public comment period ended on May 11, 1999. Public
hearings were held in Houston and Austin. Persons wishing to
examine the list of commenters, copies of the written comments
and the public hearing transcripts may view those documents in
the public record of the rulemaking located in TNRCC Central
Records, Building D, Room 190.

B. Terminology for the Preamble and Rule

As explained later in the preamble, many new terms are
used in the adopted rule due to the convergence of several

different programs. For example, "person" is used instead
of "responsible party" or "responsible persons" because not
everyone is a responsible party. Under the Voluntary Cleanup
Program, the agency often receives applications from non-
responsible parties to clean up a site. In those situations,
it is inaccurate to refer to the Voluntary Cleanup Program
applicant as a responsible party. In addition, other terms have
been developed to more accurately reflect their meaning. An
example is "Chemical of Concern." The term is used in place of
"contaminant," because the mere presence of a contaminant
would not imply that unprotective situations exist. Rather,
the term chemical of concern is intended to relate specifically
to those contaminants at concentrations which may not be
protective should exposure occur. A similar concept was
addressed in the preamble to the 30 TAC Chapter 335 TRRP
which introduced the term "contaminated media" to refer to an
environmental media which contains contaminants at levels that
pose a substantial present or future threat to human health and
the environment.

The commission understands that the use of the new termi-
nology may initially challenge readers of the adopted rule. For
this reason, the preamble to the adopted rule uses both the
new and traditional terms to help persons understand the rule.
The following is a list of new rule terms and the correspond-
ing terms that are sometimes used in the preamble. The new
term is followed in parentheses with other terms used in the
preamble to mean the same thing: chemical of concern (chem-
ical, contaminant); affected property (property, contaminated
property, site); protective concentration levels (cleanup levels);
protective concentration level exceedence zone (contaminated
soil, contaminated groundwater, affected soil, affected ground-
water); groundwater protective concentration level exceedence
zone (plume, contaminated plume); response action (remedial
action, cleanup).

C. Reason for the Adopted Rule

The commission initiated this rulemaking as the next logical
step in the development of a risk- based program. The agency
currently administers several different sets of corrective action
regulations. Corrective actions regulated under the agency’s
Industrial &��� Hazardous Waste (including Resource Conserva-
tion and Recovery Act(RCRA)) and State Superfund Programs
must comply with 30 TAC Chapter 335 (current TRRP). Correc-
tive actions regulated under the agency’s PST Program must
comply with 30 TAC Chapter 334 (PST rule). Further, correc-
tive actions conducted under the agency’s Voluntary Cleanup
Program (VCP) must comply with either the current TRRP or
the current PST rule, depending on the regulatory authority ap-
plicable to the affected property, but also must comply with cor-
rective action provisions contained in 30 TAC Chapter 333 (VCP
rule) which supercede portions of the current TRRP. Operating
landfills in the MSW Program comply with yet a fourth set of
corrective action requirements specific to landfills, but corrective
action at other MSW and composting facilities is case-specific.

The adoption of the 30 TAC Chapter 335, TRRP in 1993
and the risk-based corrective action (RBCA) portion of the
PST rule in 1995 established the commission’s philosophy
that risk-based cleanups are an acceptable remedial response
to affected environmental media (i.e., soil, groundwater, etc.)
because RBCA ensures protection of human health and the
environment while making response actions more economically
feasible. Prior to the adoption of the current TRRP in 1993,
the commission’s industrial and hazardous waste programs
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required all affected media to be restored to background levels
or to be closed as a landfill with post-closure care. With regard
to the waste program areas, the agency recognized for the
first time in the current TRRP that a limited quantity of COC
could remain within an environmental medium and not present
an unacceptable risk to human health or the environment.
However, the current TRRP has a remedy standard which is
based upon the attainment of background conditions (i.e., Risk
Reduction Standard 1) and requires a notice to be placed in
the property deed records for all sites where contaminants
remain in environmental media above background levels. This
deed notice effectively drives cleanups toward the background
standard.

The implementation of risk-based rules since 1993 has proven
successful in encouraging remediation of contaminated sites in
a timely and cost-effective manner compared with the historical
practice of complete cleanups. However, the current TRRP,
the PST rule, and the VCP rule contain different, and in some
respects, contradictory regulatory approaches, requirements
and cleanup objectives. The net effect is that the agency and
the regulated community have been responsible for learning,
implementing and complying with different regulations which
address releases of COC into the environment. Having different
corrective action regulations for different programs can cause
inconsistent results under comparable circumstances. For
example, assume two almost identical releases of benzene
occur in two separate areas of a single property. Assume further
one release is regulated by the current TRRP and the other
release is regulated by the PST rule. Because the two rules set
different requirements for the investigation, cleanup levels, soil
and groundwater response objectives, and reporting, under the
current rules the two releases must be investigated to different
degrees, cleaned up to different standards, and be addressed
under different administrative procedures and time frames.
Different concentrations of benzene would be allowed to remain
on a single property under the two sets of rules. These kinds of
differences are difficult to justify, cause unnecessary confusion
and frustration, and unnecessarily burden the public and private
resources that must learn, implement, and comply with different
corrective action regulations.

In addition, the previously applicable regulations do not in all
situations provide clear, consistent or complete requirements
for some critical policy matters such as the minimum degree of
assessment required for release sites, notification of affected
landowners, acceptable protectiveness benchmarks, conditions
where exposure prevention remedies are allowable in lieu of
pollution cleanup remedies, current and future land use, and
consideration of ecological impacts. The lack of clear positions
on critical corrective action policy matters has been the reason
for many of the inconsistencies between the different corrective
action rules, has resulted in inconsistent application of the
individual rules on a day- to-day basis, and has been a cause
of delay and disagreement in the corrective action process.
Based on the experience of the corrective action programs since
adoption of the current TRRP in 1993, the commission believed
these policy issues need to be addressed in new regulations.

Since the adoption of the current TRRP in 1993 and the PST
rule in 1995, continued advances in science have progressed
beyond the scope of the current rules. The new rule incor-
porates new and more scientifically sound corrective action
methods that have developed nationally. By incorporating up-
dated standards in risk reduction, the commission anticipates

the TRRP rule will improve protection of human health and the
environment while enhancing flexibility and cost-containment for
the regulated community.

The goals of the new program are: to create a unified
performance-based approach to corrective action which will be
the same regardless of which of the agency’s program areas
review the adequacy of a response action; to complete the
movement away from background as a regulatory standard;
and to implement a consistent, streamlined approach that will
expedite remediations of affected properties. The commission
also addresses in the adopted rule a number of technical, legal,
risk assessment and risk management policy questions which
have arisen and were insufficiently or inconsistently addressed
in the previously promulgated risk-based rules.

Specifically, among legal and policy issues the final rule ad-
dresses include: landowner consent to deed notification; notifi-
cation to owners of affected property; and land use determina-
tions.

Technical issues addressed include: requirements to demon-
strate completion of post-response action care; requirements
to provide certainty as to when exposure prevention remedies
are and are not acceptable alternatives; useable quantities of
groundwater/minimum groundwater yield to represent a usable
groundwater; site assessment requirements; and groundwa-
ter classification. Lack of specificity regarding what exposure
pathways must be evaluated and when, and the ecological risk
assessment are among the risk assessment policy issues ad-
dressed.

Risk management policy issues the commission addresses
in the adopted rule include the following: criteria for setting
points of exposure; groundwater restoration (natural resource
protection) versus exposure prevention; and financial assurance
for exposure prevention remedies.

Some of the commentors to the rule urged in their comments
that the rule, and certain provisions of the rule, not be adopted.
The commission in responding to the comments stated its rea-
sons for overruling the considerations urged against adoption.
The commission states here that it overrules the considerations
urged against adoption, in addition to reasons offered in its com-
ment responses, because the commission finds that the rule
as adopted–compared to all the alternatives considered and
rejected–will result in the best combination of effectiveness in
obtaining the desired results and of economic costs not mate-
rially greater than the cost of any alternative regulatory method
considered."

D. Summary of the Adopted Rule

The adopted rule is organized so that persons using the rule can
follow a logical progression in assessing their site, in developing
human health and/or ecological-based cleanup levels, and in
conducting response actions. Subchapter A of the adopted rule
provides general information about the purpose and applicability
of the adopted rule, including definitions and acronyms. This
subchapter describes who must comply with the TRRP and
how they must comply. Generally, persons will be required to
comply with the adopted rule because they have been referred
to this rule by other agency programs. However, the adopted
rule does not establish chemical of concern release reporting
requirements for any agency program, nor supersedes program-
specific trigger levels for notification and corrective action. Sites
in the State Superfund, VCP, PST, Industrial & Hazardous
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Waste, UIC, MSW, and Composting, and Wastewater Treatment
programs and the Spill Response Program (in certain instances)
will be directed to the TRRP. For example, sites entering
the VCP or the State Superfund Program will be directed by
those programs to the TRRP for the technical and additional
procedural requirements necessary to remediate the site to
levels protective of human health and the environment.

Once a person has been referred to the TRRP, the person
must comply with all requirements of the adopted rule unless
otherwise stated in another agency rule or unless a federal
standard or state statutory requirement is more stringent. For
example, public participation (public meeting to receive public
comment) during remedy selection is necessary for many sites
regulated under federal programs or other state programs.
Although generally not required by the TRRP, federal or state
regulations may require the remedy selection for a site to be
presented at a public meeting where comments are received.

The remedy standards in Subchapter B of the adopted rule
clarify the cleanup goals at the beginning of the remedial action
so that persons know the desired end points before starting the
site assessment. As explained below, there are two remedy
standards, Remedy Standard A and Remedy Standard B. The
person conducting the response action has the flexibility to
determine the most effective remedy standard for the situation
considering issues such as exposure, risk, cost, timing, liability
and technical complexity. Thus, cost-effectiveness decisions
are left to the person and not the agency.

To attain Remedy Standard A, the affected environmental
media (surface water, groundwater, surface and subsurface
soil, and sediment) shall be removed and/or decontaminated to
protective concentrations such that physical controls (such as
caps, slurry walls) or institutional controls (such as restrictive
covenants or deed notices) are not necessary to protect human
beings and ecological receptors (animals, plants) from exposure
to unprotective levels of the chemicals of concern. In other
words, the affected property must be cleaned up. Remedy
Standard A can be thought of as a "walk away" remedy so
that once the property is cleaned, no additional actions are
needed. An example of this type of remedy is one in which
contaminated soils are excavated and replaced with clean soil.
Due to the reduced need for oversight, response actions under
Remedy Standard A are self-implementing. Persons only need
to submit a notice to the agency that they are undertaking a
Remedy Standard A response action, and submit an update on
progress every three years until the site is adequately clean.
Upon completion of the response action, persons will submit
a report for agency review to confirm completion. Once the
agency confirms that the response action is completed, the
agency will send a No Further Action letter.

On the other hand, if the person conducting the response
action wants to eliminate exposure to a chemical of concern
through the use of a control measure rather than by cleaning
the property, the person must comply with the requirements of
Remedy Standard B. Controls can be either physical controls
such as a cap or an institutional control such as a deed
notice which identifies the problems with the affected property.
Instead of cleaning the soil to protective concentrations as might
happen under Remedy Standard A, a cap such as a parking
lot, could be placed over the contaminated soil to eliminate or
severely restrict exposure to the contamination. Unlike Remedy
Standard A, Remedy Standard B is not self-implementing.
Persons are required to submit a response action plan to the

agency and receive agency approval before commencing with
the response action. As with Remedy Standard A, persons
are required to update the agency on the progress of the
response action every three years until completion. A Response
Action Completion Report will be submitted to the agency upon
completion of the response action. If a Remedy Standard
B response action includes a physical control, post-response
action care will be required. The adopted rule sets a 30-year
default time period for the post-response action care; however,
a lesser time period may be provided if the need for it is
demonstrated. If physical controls are used, financial assurance
for post-response action care will also be required. Subsequent
post-response action care periods may be necessary if the
COC continue to present a potential hazard to human health
or the environment. Under Remedy Standard B, the agency
will prepare a conditional No Further Action letter if post-
response action care is necessary. Upon completion of the
post-response action care period, the agency will issue a final
No Further Action letter. If post-response action care is not
necessary for an affected property under Remedy Standard B,
then the agency will prepare a final No Further Action letter
upon approval of the final report.

When conducting a response action under Remedy Standard
A or Remedy Standard B, the adopted rule requires that the
property be made safe for residential or commercial/industrial
use. To ensure that future owners and interest holders are
notified of the limitations on affected properties, the person
must file an institutional control (deed notice, VCP) Certification
of Completion, or restrictive covenant) for any site attaining
Remedy Standard A-commercial/industrial, Remedy Standard
B- residential, or Remedy Standard B-commercial/industrial. An
institutional control is not required for a response action under
Remedy Standard A-residential. If the property is subject to a
zoning or governmental ordinance equivalent to the deed notice
or restrictive covenant that would otherwise be required, then
a deed notice or restrictive covenant would not be required,
as that zoning or governmental ordinance is the institutional
control.

Subchapter C sets forth the affected property assessment
requirements. Upon entry into the TRRP, persons are required
to conduct an affected property assessment to characterize the
site. COC identified for a particular site are set by the specific
program area. With the exception of the Facility Operations
Area, outlined in Subchapter G, the TRRP, in and of itself,
does not establish an obligation to extend the assessment to
additional COC or to other areas of a facility that may be
unrelated to the affected area under investigation. Thus, the
initial threshold issue of whether a site needs to be assessed
will continue to be determined by the criteria of the respective
programs. Once it is determined that a site needs to be
addressed, the adopted rule will apply.

The assessment identifies chemicals of concern, locates hu-
man and ecological receptors, and characterizes the geological
and hydrogeological features of the site. Following completion
of the affected property assessment, there should be a clear
understanding of the COC present, the environmental media
impacted by each COC, and the nature of any exposure to hu-
man and ecological receptors posed by the COC. To complete
the affected property assessment, the person conducting the
assessment may be required to take samples on land owned
by another person or on land where an interest such as an
easement exists. In these cases, the person must notify the
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owner that the information is available at the time it is submit-
ted to the agency. If the land owner requests the information,
then the person must provide it to the owner. If persons are de-
termined to be actually or probably exposed to COC in excess
of risk-based levels, then those persons must be notified and
offered critical information within timeframes established by the
rule.

To determine protective concentration levels for humans and
ecological receptors, persons will follow the methodology de-
scribed in the Subchapter D of the adopted rule. A process has
been established in the adopted rule based on the RBCA model
of the American Society of Testing and Materials (ASTM). The
RBCA model establishes a three-tiered approach to calculating
cleanup levels (i.e., protective concentration levels). The three-
tiered process provided in the adopted rule aids the develop-
ment of appropriate protective concentration levels. The tiers
represent increasing levels of evaluation where site-specific in-
formation is factored into the process. The first tier is based
on conservative, generic models that do not account for site-
specific factors. The agency will publish and regularly update ta-
bles specifying the Tier 1 protective concentration levels. Under
Tier 2, persons may apply site-specific data and use agency-
specified equations. Tier 3 allows for more detailed and com-
plex evaluations, and user specified fate and transport models.
In all cases, the ability to use more complex evaluations contin-
ues to ensure the protective concentration levels are appropri-
ate for the site conditions. In addition to developing protective
concentrations for human health, persons will also be required
to evaluate each affected property for impact to ecological re-
ceptors and possibly conduct an ecological risk assessment. If
ecologically protective concentration levels are lower than the
human health protective concentration levels, it is possible that
ecological risks may drive the site remediation.

The tiered approach to developing protective concentration lev-
els and the two available remedy standards are the corner-
stones of the TRRP. This process establishes a clear, scientifi-
cally defensible methodology for developing protective concen-
tration levels while providing persons with the flexibility to bal-
ance cost considerations for their sites. As one moves through
the tiers, assessment costs increase due to increased analysis
and data needs. However, the result of the increased analysis
may be a reduction in the area to be addressed which, in turn,
could be an even more significant reduction in overall project
costs for remediation.

Subchapters E and F provide the reporting requirements and
institutional control requirements, respectively.

The Facility Operations Area provisions outlined in Subchapter
G provide the option for certain facilities to use an area-
wide approach to address chemicals of concern. If a facility
chooses the Facility Operations Area approach, areas within
the Facility Operations Area are placed under an area- wide
corrective action management plan and are subject to the
Facility Operations Area provisions of the adopted rule. At the
termination of the Facility Operations Area, the former Facility
Operations Area is subject to the standard provisions of the
adopted rule.

E. The Adopted Rule in Detail

This section of the preamble provides a section-by-section
overview of the adopted TRRP rule by presenting the key
aspects of each adopted section in a narrative format. The
intent of this section of the preamble is to provide a more clear

understanding of each component of the final rule. This section
also contains a summary of some major rule changes made
as a result of comments on the proposed rule. Other changes
were also made throughout Subchapters A, B, C, D, E, F, and
G of the rules to correct punctuation, capitalization, grammar,
and cross references. These editorial changes are to conform
with rule format requirements. Specific substantive changes to
each subchapter are discussed in the following paragraphs.

The adopted rule contains Subchapters A-G. Subchapter A,
General Information, consists of §§350.1-350.5 and sets forth
the general requirements of the adopted TRRP rule. Subchap-
ter B, Remedy Standards, §§350.31-350.37, establishes the
desired goals and the end results of the corrective action pro-
cess. Subchapter C, Affected Property Assessment, §§350.51-
350.55, sets forth criteria for classifying groundwater and land
use, establishes performance standards for property assess-
ments, date quality, and notifications. Subchapter D, Devel-
opment of Protective Concentration Levels, §§350.71-350.79,
directs persons to evaluate exposure pathways and determine
the concentration of the chemical of concern which is protec-
tive for human and ecological receptors at the point of exposure.
This concentration is referred to as risk-based exposure limits.
Persons then derive protective concentration levels that, when
met in the source areas, will achieve the risk-based exposure
limits. Subchapter E, Reports, §§350.91-350.96 sets forth the
necessary information for each report required by the TRRP
rule. Subchapter F-Institutional Controls, §350.111, sets forth
requirements for various types of institutional controls. Sub-
chapter G, Establishing a Facility Operations Area, §§350.131-
350.135, provides an option for responding to multiple releases
on an area-wide basis at certain industrial facilities under a
hazardous waste permit or corrective action order. Provided
a facility meets the qualifying criteria and application require-
ments, the Facility Operations Area portion of the facility can
be addressed with an interim response action, such that a final
response action may be deferred to the end of active manufac-
turing operations.

SUBCHAPTER A. GENERAL INFORMATION.

Subchapter A contains §§350.1-350.5.

§350.1. Purpose.

Section 350.1 sets forth the purpose of the TRRP rule. The
purpose of the adopted rule, as noted earlier, is to establish
a reasonable, consistent, risk-based, performance-oriented
approach applicable to most waste program areas regulated
by the commission with the goal of balancing protection of
human health and the environment with the economic welfare
of the citizens of the state. The commission emphasizes that
the provisions of the adopted rule do not establish reporting
requirements nor prohibit actions that should be taken by
the person to mitigate emergency situations, to abate an on-
going release, or to stabilize or abate the spread of released
chemicals of concern. This section was adopted with no
change.

§350.2. Applicability.

Section 350.2 discusses those programs that must comply
with the requirements of the adopted rule. As adopted, the
rule will affect the following agency programs (all in Title 30
TAC): Chapter 327 relating to Spill Prevention and Control;
Chapter 330 relating to MSW; Chapter 331 relating to UIC;
Chapter 332 relating to Composting; Chapter 333 relating to the
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VCP; Chapter 334 relating to Underground and Aboveground
Storage Tanks (i.e., PST program); and Chapter 335 relating
to Industrial Solid Waste and Municipal Hazardous Waste
including State Superfund Sites. The commission is proposing
conforming amendments to Chapters 327, 331, 332, 333, 334,
and Chapter 335 to clarify the applicability of Chapter 350
in those chapters. A conforming rulemaking to Chapter 330
will be coordinated with anticipated future rulemakings to that
Chapter. Other facilities that may utilize the TRRP include
municipal wastewater treatment facilities and used oil facilities.
The executive director may reference this chapter in permits and
registrations issued under 30 TAC Chapter 312 when specifying
closure provisions to address unauthorized releases of COC
from municipal wastewater treatment plants. The commission
also expects used oil facilities (30 TAC Chapter 324) to enter the
TRRP through other program areas such as the Spill Response
Program, the VCP, and the PST program.

In addition to those programs identified in the previous para-
graph, the commission is also proposing to provide the execu-
tive director with the discretion to require the use of this chapter
to address other unauthorized releases of chemicals of con-
cerns subject to Texas Water Code, Chapter 26.

Except for substantial changes in circumstances as addressed
in §350.35, the commission emphasizes that the TRRP rule
does not establish the requirement for a person to take a re-
sponse action at an affected property. Further, the adopted rule
does not establish action levels or requirements for reporting re-
leases. In other words, the adopted rule, in and of itself, does
not place an affirmative obligation on persons in Texas to de-
termine if their property is contaminated, although the statutes
relating to various subject matters often do. The adopted rule
will be used to review the adequacy of a property assessment
and a response action once the obligation to respond has oc-
curred via the agency rules for one of the covered program
areas, by statute, or by other agency order or permit. In addi-
tion, COC identified for a particular site are set by the specific
program area or by commission order.

Except for the Facility Operations Area approach, the TRRP,
in and of itself, does not establish an obligation to extend the
assessment to additional COC or to other areas of a facility that
may be unrelated to the affected area under investigation. If a
facility chooses the Facility Operations Area approach, areas
within the Facility Operations Area are placed under an area-
wide corrective action management plan and are subject to the
Facility Operations Area provisions of the adopted rule. At the
termination of the Facility Operations Area, the former Facility
Operation Area is subject to the standard provisions of the
adopted rule.

In some cases, minimum standards are established by federal
rule or state statute. The commission emphasizes that the
TRRP rule will supplement but will not replace any requirements
for closure or response actions specified in the regulations in
programs where these minimum standards exist.

The following is a summary of the specific program areas and
how facilities in those programs will be integrated with the
TRRP:

Chapter 327–For spills and discharges under Chapter 327,
the responsible person has the option at any time following
discovery of the spill or discharge to enter the TRRP rather than
develop a site- specific response action in consultation with the
TNRCC Regional Office. However, if a site-specific response

action is chosen, the response action must be completed
within six months of discovery. If the responsible party cannot
complete the response action within six months, the responsible
person will be required to enter the TRRP.

Chapter 330–MSW Landfills subject to the federal regulations in
40 Code of Federal Regulations (CFR) Parts 257 and 258 must
comply with 30 TAC Chapter 330, Subchapter I rather than the
TRRP for corrective action. Subchapter I incorporates prescrip-
tive federal minimum criteria for corrective action at landfills.
However, under limited circumstances, the federal MSW rules
allow for the development of risk-based protective concentration
levels for landfills. In these instances, the TRRP would serve
as the guidance for developing these risk-based concentrations.
Corrective action concerning groundwater, surface water, and
soil at all other MSW sites including old landfills, non- feder-
ally regulated construction/demolition landfills, transfer stations,
waste incinerators, etc. will be subject to the TRRP. Require-
ments for closure and post-closure care of permitted MSW land-
fills remain in Chapter 330. However, persons will be required
to comply with the post-response action care requirements in
the TRRP when corrective action is performed at non-permitted
(i.e., old, abandoned, or unauthorized) MSW facilities under the
program. Management of landfill gases for all MSW facilities is
addressed in Chapter 330 rather than Chapter 350.

Chapter 331–UIC. Persons must address unauthorized releases
of COC from associated tankage and equipment under the
TRRP, but excursions of injected mining solutions at in-situ
mining properties or injection of waste that is confined below
all underground sources of drinking water is subject to Chapter
331.

Chapter 332–Composting. Persons must conduct corrective ac-
tion under the adopted TRRP rule to address unauthorized re-
leases of COC at land application sites subject to the require-
ments of Chapter 332 and at all composting/mulching facili-
ties. Persons conducting any of the operations governed un-
der Chapter 332 should be aware that "chemicals of concern"
do not include biological COC such as salmonella; therefore,
corrective action to address biological contamination is not ad-
dressed under the TRRP.

Chapter 333–VCP. Persons in the VCP will be required to
comply with the requirements of the TRRP for the assessment
of the affected property, notice to affected persons, development
of protective concentration levels, and response actions. In
addition to the requirements of Chapter 350, persons are
also required to comply with all requirements in 30 TAC
Chapter 333, Subchapter A and Texas Health and Safety Code
Chapter 361, Subchapter S. These two subchapters specifically
address eligibility, contents of the VCP application, issuance of
certificates, release of liability and other procedural aspects of
the VCP.

Chapter 334–PST Program. Like the VCP, persons in the PST
Program will be required to comply with the requirements of
Chapter 350 for the assessment of the affected property, notice
to affected persons, development of protective concentration
levels, and response actions. Texas Water Code, Chapter 26,
Subchapter I also affects the PST Program. The effective
date for sites in the PST Program to comply with the TRRP
is September 1, 2003. Any persons notifying the agency of
releases and intent to conduct response actions for sites prior
to that date may use the procedures outlined in Chapter 334 to
develop Plan A or Plan B target concentration criteria.
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Chapter 335–Industrial and Hazardous Waste Program. The
adopted TRRP rule applies to any discharges of COC from
entities regulated under Chapter 335 into environmental media,
either as a part of closure or at any time before or after
closure. Closure of facilities, regulated under Chapter 335, will
be addressed entirely in Chapter 350, unless grandfathered.
Language has been added to establish a performance standard
for closure of waste management facility components and to
clarify what a person must do to address removal of wastes
and response to releases during closure. The only provision in
Chapter 335 that applies to new closures is the requirement to
close, which will refer the person to Chapter 350 for details. The
current TRRP will remain in Chapter 335 for an interim period for
use by grandfathered facilities. Texas Health and Safety Code,
Chapter 361, also establishes requirements for the Industrial
and Hazardous Waste Program.

Chapter 335, Subchapter K–State Superfund Program. Per-
sons in the State Superfund Program will be required to comply
with the requirements of Chapter 350 for the assessment of the
affected property, development of protective concentration lev-
els, and requirements for response actions. In addition, other
requirements for the State Superfund Program in Subchapter K
and Texas Health & Safety Code, Chapter 361, Subchapter F
will continue to apply and will supercede the TRRP if a conflict
should arise. A notable change for the State Superfund Pro-
gram is the removal of the requirement to perform a baseline
risk assessment.

Chapter 336–Radioactive Substances. Persons must comply
with Chapter 336 when addressing releases of material con-
taining radioactive substances. When releases involve radioac-
tive substances and non-radioactive chemicals of concern, pro-
tective concentrations for the radioactive substances must be
determine under Chapter 336 while the protective concentra-
tions for non-radioactive substances will be determined under
the TRRP.

Chapter 312–Sludge Use, Disposal, and Transportation. Al-
though the Water Quality program, rather than the Waste Pro-
gram, regulates the processing and discharging of municipal
and industrial wastewater, permits and registrations for wastew-
ater treatment facilities require closure of facilities in accordance
with the current TRRP in 30 TAC Chapter 335. Because the
TRRP will replace the current TRRP, wastewater permits and
registrations will require closure under Chapter 350. Industrial
wastewater facility closures have and will continue to be sent to
the Remediation Division of the Waste Program for approval of
closure. On the other hand, the executive director has allowed
municipal facilities to choose between closing under the current
TRRP or undertaking a site-specific "clean" closure approved
by the Water Quality Program. Historically most municipal fa-
cilities have chosen the clean closure alternative. The agency
will continue to allow municipal facilities this option.

Persons may begin to use the rule upon the date it becomes
effective. However, §350.2 also presents grandfathering provi-
sions to promote an effective transition between the TRRP on
or after the implementation date of the rule (May 1, 2000). Sec-
tion 335.8 of the current Chapter 335, TRRP requires persons
to submit a notice to the TNRCC regional office 10 days before
commencing remedial action under Risk Reduction Standards
1 and 2. If a person submits this notice to the agency prior
to the effective date of the TRRP, the person may continue un-
der the old rules, but the person must within one year of the
effective date of the TRRP rule resubmit a notification letter or

provide other documentation that timely notification had been
made unless the agency by letter acknowledges receipt of the
initial notification. To remain under the provisions of the Chap-
ter 335, the Remedy Standard 1 or 2 response action must
be completed within five years of the implementation date of
the TRRP rule. In the interest of regulatory certainty, the com-
mission is setting a bright line of applicability regarding these
self-implemented actions and intends to place a degree of "ur-
gency" into the completion of these self-implemented actions.
The commission determined that five years is generally an ad-
equate time period to address small sites using the agency’s
experience with the PST program. For longer actions, the com-
mission prefers that they move into the TRRP rule to expedite
the phase out of the current TRRP. A person who has submit-
ted a final remedial investigation report under Standard 3 to
the agency up to one year after the implementation date of the
TRRP rule may elect to continue under the current TRRP or to
convert to the TRRP rule.

Workplans submitted to address unauthorized releases of COC
approved as part of a permit issued prior to the effective date
of Chapter 350 but not implemented at the time of permit
renewal must be compliant with the TRRP at the time of
permit renewal. At any time, persons may revise plans or
reports to comply with the requirements of Chapter 350 except
in instances where resubmittal of revised plans and reports
would result in varying from a previously-approved schedule
of compliance. The commission also emphasizes that persons
eligible to choose between the new and old rules are bound by
the rules they choose until such time as they are required to
move to the new rules. The commission is prohibiting mixing
and matching of the two rules to avoid implementing a piece-
meal approach that would likely prove confusing and inefficient.
However, corrective action will be given consideration on a case-
by-case basis considering its quality.

The commission amended to §350.2 to include the May 1, 2000
implementation date of the rule, and extended the implementa-
tion date for the PST program to September 1, 2003. The com-
mission also provided clarification on its expectation for the sub-
ject of grandfathering. The commission approved several simple
revisions to the section to be consistent with other changes in
the proposed rule.

§350.3. Process.

Section 350.3 sets forth the process for the TRRP in an out-
line format so that persons in the program can more easily un-
derstand the logical progression for demonstrating compliance
with the requirements of Chapter 350. The process will gener-
ally proceed as follows. An affected property assessment will
be conducted to determine the vertical and horizontal extent of
COC and to classify groundwater and land use. An owner of
affected property and persons actually or probably exposed to
the COC in excess of risk-based levels will be notified as nec-
essary. The assessment should be conducted in light of the
remedy standard that will likely be pursued, if one is necessary,
so that the proper information is obtained to support develop-
ment of a response action. Protective concentration levels will
be developed as part of or following the affected property as-
sessment. Following development of the protective concentra-
tions, a remedy standard is chosen and a response action to
achieve the remedy is developed, implemented, and completed
if the protective concentrations are exceeded. Then, if neces-
sary, persons conduct post-response action care. Necessary
reports must be submitted as required. Although the process

24 TexReg 7442 September 17, 1999 Texas Register



is described in steps for clarity, persons should understand that
steps in the process may be integrated. Protective concentra-
tion levels may be calculated as part of the affected property
assessment, and the remedy standard may figure into the de-
velopment of protective concentration levels. The commission
did not receive any comments on this subchapter. This section
was adopted with no substantive changes.

§350.4. Definitions and Acronyms.

Section 350.4 contains definitions, acronyms, and risk-based
nomenclature. Because the TRRP brings together several
different programs into one set of standards, many terms will
be new to the reader. To avoid confusion with requirements of
existing programs, the agency has attempted to use generic
terms which do not have pre-existing meanings within the
covered program areas. In numerous instances the commission
has developed new terms, since the old terms may be used by
several program areas but do not have the same definitions. For
example, the adopted rule refers to "affected property" rather
than "site" because site does not have the same meaning within
the covered program areas.

The commission is also adding definitions to more compre-
hensively explain the process for defining risk-based exposure
limits, protective concentration levels, exposure pathways, and
points of exposure to environmental media. For example, a
critical protective concentration level is the lowest protective
concentration level for a chemical of concern within a source
medium considering all of the applicable exposure pathways for
that source medium. Also, the assessment level is the level of
required assessment where the human health protective con-
centration levels are established under Tier 1 and where the
protective concentration levels established for the soil to protect
groundwater may be determined under any tier.

The commission adopted amendments to §350.4 amending
several proposed definitions and adding four new definitions:
community, deed notice, ecological hazard index, and restrictive
covenant. Most notable, the definition of institutional control
was amended to include VCP Certificates of Completion, and
zoning and governmental ordinances which are equivalent to
the deed notice or restrictive covenant that would otherwise
have been required. In addition, the commission identified
several grammatical changes that were necessary, and the
definitions were renumbered to comply with Secretary of State
rules.

§350.5. Severability.

Section 350.5 states that the provisions in Chapter 350 are
severable. Therefore, if certain provisions of this chapter are
rendered unenforceable by a court of competent jurisdiction
or other appropriate authority, all other remaining provisions
will continue to be enforceable. In other words, if a court
of law rules that one section of the TRRP rule is invalid and
remands that section to the commission, the person must still
comply with the other sections of the rule. The commission has
included the severability clause in the adopted rule because it
believes negating an entire rule due to limited concerns could
delay corrective action at contaminated sites and possibly place
members of the public, site workers, and ecological receptors
at greater risk. This commission did not receive comments on
this section. This section was adopted with no changes.

SUBCHAPTER B. REMEDY STANDARDS.

Subchapter B contains §§350.31-350.37.

§350.31. General Requirements for Remedy Standards.

Section 350.31 specifies the general requirements that apply to
Remedy Standards A and B. The section requires the person
to use either Remedy Standard A or Remedy Standard B, at
their own discretion, to guide their response actions at affected
properties. The section also specifies the performance standard
to be used to distinguish between a treatment process that
achieves decontamination and a treatment process that is a
physical control measure. This distinction is important because
physical control measures require institutional controls, post-
response action care, and financial assurance while treatment
remedies do not. This section also requires that remaining
concentrations of volatile COC in the soil or groundwater
be protective against explosive vapor concentrations; persons
notify the executive director and the agency’s regional office
at least ten days before confirmation sampling to demonstrate
that a response action is complete and a remedy standard
has been attained; and persons submit a Response Action
Completion Report upon completion of the response action.
Until a Response Action Completion Report is submitted, the
person must submit a Response Action Effectiveness Report
at least every three years to document the progress made
toward completion of the response action. The section also
requires persons attaining Remedy Standard A for commercial/
industrial use or Remedy Standard B to have an institutional
control in place within 90 days of the executive director’s
approval of the Response Action Completion Report. The
institutional control informs others of limits on the use of the
property that are necessary to protect human health and the
environment. In addition, section provisions may be used to
require the placement of an institutional control to provide notice
of ongoing long-term response actions (i.e, take greater than 15
years to complete). Finally, the section requires the owner or
affected property to inform any prospective buyer or tenant of
the property of any current or future limitations on the property
until such time as an institutional control is in place. The
person must secure the written permission of the landowner
in accordance with §350.111 prior to filing, or causing to be
filed, any institutional control within the real property records for
leased lands or off-site properties.

Proposed rule language in §350.31(b) was amended to include
monitored natural attenuation. In §350.31(c), the commission
amended the rule to focus evaluations primarily on existing
structures, and future construction in proximity of volatile non-
aqueous phase liquids (NAPLs) or other sufficiently high con-
centration of COCs. Section 350.31(g) and (h) were amended
to accommodate the expanded definition of institutional control.
A clarification was also made to information owners of affected
property must inform others.

§350.32. Remedy Standard A.

Section 350.32 sets forth the performance standards to meet
Remedy Standard A. To attain Remedy Standard A, a person
must within a reasonable time frame remove any listed haz-
ardous waste as defined in 40 CFR Part 261, Subpart D that
is contained within a waste management facility component or
that is separable using simple mechanical removal processes;
remove and/or decontaminate any waste or environmental me-
dia that is characteristically hazardous due to ignitability, corro-
sivity, reactivity, or toxicity characteristic as defined in 40 CFR
Part 261, Subpart C; and remove and/or decontaminate the
soil and groundwater protective concentration level exceedance
zones, other environmental media, and non-hazardous waste to
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achieve concentration levels protective for human and ecolog-
ical receptors. Remedy Standard A must result in permanent
risk reduction at an affected property. The person may not use
physical controls under Remedy Standard A; as such, persons
must remediate the site to the critical protective concentration
levels. The remedial method could include the use of monitored
natural attenuation. Remedy Standard A uses only exposure
pathways where the human or ecological receptor comes into
contact with COC directly within, above, or below a source and
does not allow the point of exposure to be assumed to be at a
location outside of the source area (other than to ensure that
an off-site resident on residential property is protected when the
receptor is assumed to be a commercial/industrial worker). The
adopted rule allows self- implementation for Remedy Standard
A under §350.32(d). To self-implement, the person must submit
a Self-Implementation Notice at least ten days prior to conduct-
ing a response action to notify the executive director and the
agency’s office in the region where the affected property is lo-
cated, and then submit a Response Action Completion Report
when the remedy has been completed that demonstrates that
all the requirements of Standard A have been attained. If a
person chooses not to self-implement, the person must submit
a Response Action Plan for review and approval by the exec-
utive director and then submit a Response Action Completion
Report when the remedy has been completed. Technical im-
practicability demonstrations may not be used under Remedy
Standard A, and the person must prevent COC above the crit-
ical groundwater protective concentration levels from migrating
beyond the existing extent. There are no post-response action
care or financial assurance requirements for Remedy Standard
A response actions, provided the person adequately documents
attainment of the Standard A remedy requirements. When con-
sidered warranted, the executive director may require the per-
son to monitor environmental media to verify the models used
under a Tier 2 or Tier 3 evaluation of protective concentration
levels.

The rule is adopted with minimal amendment, except to re-
place the word "soil" with "subsurface soil and subsurface soil"
to be more exact in §350.32(a)(3) and (b)(2), and to add clari-
fying language in §350.32(c) regarding the limited use of lateral
transport considerations.

§350.33. Remedy Standard B.

Section 350.33 sets forth the performance standards to meet
Remedy Standard B. To attain Remedy Standard B, a person
must remove, decontaminate, and/or control the affected en-
vironmental media, and hazardous and non-hazardous waste
such that human or ecological receptors will not be exposed to
concentrations of COC in in excess of protective concentration
levels. Because the TRRP requires the protection of the envi-
ronment in addition to protection of people, it is possible that
concentrations of COC at an affected property may be protec-
tive of human health but not certain ecological receptors. There
is also the possibility that a response action to address minimal
threats to human health may have a significant and highly dis-
proportionate effect on ecological receptors. In these instances,
the rule provides two options. The first option requires persons
to perform a response action to achieve the ecological protec-
tive concentration level as they would perform a response ac-
tion to achieve human health protective concentrations. The
second option, subject to approval on a site- specific basis by
the executive director and after consultation with the Natural
Resource Trustees, is the use of an ecological services anal-

ysis to consider the present and predicted ecological services
of the affected property as well as the beneficial and/or detri-
mental effects on services associated with potential response
actions to address residual ecological risk. The ecological ser-
vices analysis may include a plan to provide compensatory eco-
logical restoration that may also be combined with some type
of active response action (e.g., hot spot removal) or passive
response action (e.g., monitored natural attenuation) for the af-
fected property. The ecological services analysis serves as a
basis for determining the degree of compensatory ecological
restoration that may be warranted and provides scientific justi-
fication for leaving COC in place above ecologically-protective
concentration levels. These considerations may be a factor in
the selection of Remedy Standard A or B, because they may
have costs.

Under this rule, the person must demonstrate to the satisfaction
of the executive director that the response action that they pro-
pose to use, including monitored natural attenuation, will attain
the Standard B remedy requirements within a reasonable time
frame given the particular circumstances of an affected prop-
erty. Due to the complex nature of the response actions used
to attain Remedy Standard B, Remedy Standard B is not be a
self-implementing standard. Persons must submit a Response
Action Plan for review and approval by the executive director
before commencing response actions with the exception of in-
terim measures, investigation, or emergency action.

Persons conducting a Remedy Standard B response action to
address affected soils may use: (1) removal and/or decontami-
nation; (2) removal and/or decontamination with institutional or
physical controls; or (3) use of physical and/or institutional con-
trols only to achieve soil response objectives. Persons choos-
ing removal and/or decontamination without the use of controls
should not have to rely upon post-response action care and are
not required to provide financial assurance. A person employ-
ing the use of physical and/or institutional controls must meet
other requirements in addition to fulfilling the post-response ac-
tion care obligations described in the approved Response Action
Plan. First, the person must demonstrate that any physical con-
trol or combination of measures adopted to be used (e.g., waste
control unit, cap, slurry wall, treatment that does not attain de-
contamination, or a landfill) will reliably contain COC from the
affected surface and subsurface soil zone over time. Second,
financial assurance is required to assure post-response action
maintenance of physical controls.

Under Remedy Standard B for class 1, 2, and 3 groundwater,
the person may shall: (1) use either an active restoration ap-
proach or monitored natural attenuation to reduce the concen-
tration of COC to the critical groundwater protective concentra-
tion levels; (2) while achieving the first objective, prevent COC
at concentrations above the critical groundwater protective con-
centration levels from migrating beyond the existing boundary
of the affected groundwater; (3) remove non-aqueous phase
liquids to the maximum extent practicable (certain exceptions
apply); (4) prevent COC from migrating to air at concentrations
above the protective concentration levels for air; (5) prevent
COC from migrating to surface water at concentration levels
above the protective concentration levels for groundwater dis-
charges to surface water; and (6) prevent human and ecological
receptor exposure to the affected groundwater. A person must
achieve these groundwater response objectives, unless the per-
son demonstrates that an affected property meets the qualifying
criteria for use of one, or a combination, of waste control units
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to exclude the groundwater beneath the waste control units as
a point of exposure, technical impracticability demonstrations,
and plume management zones. The use of waste control units
and plume management zones requires institutional controls
and post-response action care obligations to be fulfilled as de-
scribed in the approved Response Action Plan. Also, financial
assurance is required if physical controls are used.

To be able to use waste control unit, the person must give
notice in the Response Action Plan and receive executive
director approval. The commission emphasizes that beyond the
perimeter of the engineered waste control unit, the groundwater
response objectives must be met. A person may submit a
technical impracticability demonstration for executive director
approval when it is not possible to cleanup class 1, 2 or 3
groundwater to protective concentration levels.

To use technical impracticability, the person must demonstrate
that reducing concentrations of COC to the critical protective
concentrations within a reasonable time frame is not feasible
from an engineering perspective using currently available re-
mediation technologies. If the technical impracticability is ap-
proved by the executive director, then the person may establish
a plume management zone, and must then meet the require-
ments for a plume management zone, except that the point if
exposure cannot be set beyond the existing health-based lim-
its of the COC in the groundwater. The benefit of a technical
impracticability demonstration is that the person is allowed to
establish a plume management zone when one would not oth-
erwise be authorized.

A technical impracticability demonstration is not always required
to establish a plume management zone. Plume management
zones may be established for affected class 2 and 3 ground-
water when with executive director concurrence that the plume
management zone can be maintained in a protective manner
over time and that exposure to the COC in the groundwater
can be prevented.

As stated earlier, the default post-response action care period
is 30 years and begins upon approval of the Response Action
Completion Report. On a case-by-case basis, the executive di-
rector may consider reducing the 30-year period if the person
demonstrates that a shorter period will be appropriate. The
type, method, and extent of post-response action care will be a
function of the long-term effectiveness of the response action,
the nature and design of any physical controls, the physical and
chemical characteristics of the COC, the geology and hydroge-
ology of the affected property, and the adjacent land use. The
post-response action care period is considered complete when
the person demonstrates that a threat to human health or the
environment no longer exists. If this demonstration cannot be
made during the 30-year period, a person will be required to
continue post-response action care for additional 30-year pe-
riods until the demonstration is made. The adopted rule pre-
sents detailed criteria for determining when post-response ac-
tion care may be discontinued. If the person submits a demon-
stration that documents that post-response action care is no
longer necessary, then upon written approval by the executive
director the remainder of the post-response action care period
will be canceled and the financial assurance will be returned to
the person. In addition to standard recordkeeping requirements,
persons must submit Post-Response Action Care Reports in
accordance with the approved Response Action Plan and must
notify the executive director in writing within 30 days after an

unexpected event occurs, or a condition is detected, which in-
dicates that additional response actions will be required.

The financial assurance covers the cost of a third party to
operate and maintain all physical controls during the post-
response action care period. The commission is aware that this
is a new requirement for many sites; however, the commission
is concerned that the State of Texas, and thus the taxpayers
of Texas, could incur operation and maintenance costs without
this financial assurance provision. Sites in programs where
existing federal and state financial assurance requirements
exist (i.e., permitted MSW landfills, hazardous waste facilities)
must still meet the financial assurance requirements of the
specific programs. The person must prepare and include in
the Response Action Plan a written cost estimate, in current
dollars, of the cost of the post-response action care activities
for the entire 30-year post-response action care period. The
person must comply with the financial assurance requirements
in Chapter 37 of the commission’s rules when demonstrating
financial assurance for post-response action care.

The commission recognizes that the overall risk regarding an-
nual monitoring and maintenance costs on sites with a 30-year
post response action care cost estimate under $100,000 is low.
Accordingly, it has included a provision in the adopted rule that
persons may be exempted by the executive director from pro-
viding financial assurance if the 30-year post-response action
care cost estimate is under $100,000. The rule allows small
businesses the opportunity to demonstrate financial assurance
for one third of the 30-year cost estimate during each ten-year
period. It is defined as any person, firm, or business which em-
ploys, by direct payroll and/or through contract, fewer than 100
full time employees and has net annual receipts of less than
$3 million. Net annual receipts are defined as annual gross re-
ceipts less returns, discounts, and adjustments. A business that
is a wholly-owned subsidiary of a corporation will not qualify as
a small business if the parent organization does not qualify as a
small business. To request this option, the owner or authorized
officer of a business must demonstrate that it meets the defini-
tion of a small business and submit an affidavit stating such. It
must notify the agency when the business no longer meets the
definition.

The commission significantly amended portions of proposed
§350.32. Section 350.33(a)(3)(B) has been amended to re-
quire executive director consultation with the Natural Resource
Trustees, rather than Natural Resource Trustee approval for the
person to conduct an ecological services analysis. The rule
revision makes it clear that the executive director provides or
denies approval for the completion of an ecological services
analysis. The commission has deleted the NAPL provisions of
§350.33(f)(1)(C) from the rule as they were extraneous, and
has redesigned subparagraphs (D)-(F) as (C)-(E), respectively.
The commission also made clarifying changes regarding the
relationship between the use of technical impracticability and
plume management zones in §350.33(f)(3). Further, amend-
ments were made to §350.33(f)(4)(E) to clarify commission ex-
pectations regarding the recovery of Nonaqueous phase liquids
(NAPLs) which are present in a plume management zone. The
commission has also amended the rule to conform with the
expanded definition of institutional control and corrected topo-
graphical errors and made minor editorial changes to the sec-
tion.

§350.34. No Further Action.
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Section 350.34 states that individual agency programs will
confirm by letter when a person has completed all necessary
response actions and that no further action is required. For
Remedy Standard A, such confirmation will be issued after
approval of the Response Action Completion Report by the
executive director, and, if the response action is protective
only for commercial/industrial use, receipt by the agency of
proof of an institutional control. For Remedy Standard B, the
agency programs will issue a conditional No Further Action
letter upon approval of the Response Action Completion Report
and the receipt of proof of the required institutional control.
Upon termination of the post-response action care period by
the executive director, a final No Further Action letter will be
issued. The conditional letter is intended to acknowledge that
response actions have been completed. This should address
concerns that waiting to issue a No Further Action letter upon
completion of the post-response action care period will disrupt
land transactions and cause undue concern. The commission,
though, cannot issue a final No Further Action until post-
response action care is complete. Of course, if post- response
action care is not necessary at site, then a final No Further
Action letter would be issued instead of a conditional No Further
Action letter.

Section 350.34 was amended to add a provision authorizing the
implementation programs to issue additional letters acknowl-
edging conditional or partial completion ("conditional closure")
of response actions.

§350.35. Substantial Change in Circumstances.

Adopted §350.35 addresses changes following completion of a
response action that necessitate additional response actions.
The section applies to changes undertaken by persons such
as changes in land use and "unplanned" conditions which
might arise because of new information. The adopted section
states that no person shall cause, suffer, allow, or permit a
threat to human health or the environment by changing a land
use following a response action from commercial/industrial to
residential or by removing, altering or failing to maintain a
physical or institutional control. A person planning to change
land use or modify a control must notify the agency at least
60 days prior to the planned activity, and must follow-up with
a reevaluation of the property at least 30 days prior to the
planned change of land use. In §350.35(d), four "unplanned"
changes are listed: (1) the failure of an institutional or physical
control to prevent exposure at the required levels; (2) an actual
exposure to unprotective concentration levels is occurring; (3)
new information indicates that the affected property was not
sufficiently characterized; or (4) the exposure area changes.
The section clarifies that a change in numeric cleanup levels or
a change in the procedures to calculate those levels does not
constitute a substantial change in circumstances unless these
changes are of such magnitude to present an unacceptable
threat to human health or the environment.

The commission adopted amendments to §350.35 containing
a conforming rule change with §350.2. The commission also
adopted amendments to §350.35(c) which clarified actions
the person can take to respond to substantial changes in
circumstances. Also, §350.35(d) and (e) were amended to
clarify that leaking PST (LPST) cases closed under the existing
PST rules would not be re- evaluated under the TRRP in the
event a substantial change in circumstances occurs. Rather,
such LPST cases would continue to be re-evaluated under the
existing PST rule. The commission has also amended the rule

to conform with the expanded definition of institutional control
and corrected topographical errors and make minor editorial
changes to the section.

§350.36. Relocation of Soils Containing Chemicals of Concern
for Reuse Purposes.

Section 350.36 sets forth standards for soil reuse and affects the
relocation of soils at affected properties when the soil contains
COC at concentrations above naturally-occurring background
concentrations. Additional requirements and restrictions may
exist within specific program areas such as the PST and the
Industrial and Hazardous Waste program. The commission
has included this subsection in the adopted rule because soils
containing COC still have a value as a resource and can be
used for beneficial purposes. The state has limited landfill
capacity and exhausting that capacity with soils which can be
effectively used elsewhere is not sound policy. Additionally, use
of pristine soils for purposes that could be just as adequately
and safely completed with chemical of concern-containing soils
(e.g., in asphalt mix, beneath concrete structures or roadways)
is not necessarily the best use of limited natural resources.
The PST program has had success with a soil reuse program,
and, as a consequence, has managed to redirect petroleum-
contaminated soils destined for landfilling to beneficial uses
such as beneath parking lots and roadways. At the same
time, these provisions set up a process for the reuse of soils
in a manner which is fully protective of human health and the
environment.

Excavated soils containing non-aqueous phase liquids must be
treated prior to relocation or managed as solid wastes. The
commission notes, though, that excavation of contaminated
soils during construction activities (e.g., installation, repair,
removal of telephone lines or other utilities, or other construction
activities) and the subsequent replacement of those soils back
into that same excavation is not considered relocation or reuse
in regard to the applicability of this chapter. Therefore such
activities are not subject to the requirements of this section.

Soils to be relocated must meet either of the Remedy Stan-
dards and, depending on the designated land use, must be
protective of human and ecological receptors. In other words,
soils intended for reuse at commercial/industrial properties must
meet commercial/industrial protective concentration levels, and,
if reused under Remedy Standard A, must meet the perfor-
mance requirement for Remedy Standard A response actions
established in §350.32(a). If controls are necessary to prevent
exposure, then the soil relocation must meet the same require-
ments as Remedy Standard B response actions, possibly in-
cluding post-response action care and financial assurance. Soil
reuse under Remedy Standards A and B may also require the
filing of an institutional control.

For soil reuse that meets Remedy Standard A requirements,
the commission is proposing to not require prior approval for the
relocation if it is within the boundaries of the property containing
the affected area; however, reuse under Remedy Standard B
will require the prior approval of the executive director wherever
the relocation occurs.

If soils that contain concentrations of COC above naturally-
occurring background levels resulting from an unauthorized
releases are to be relocated for reuse on property not owned
by the person, then the person must obtain the written consent
of the landowner prior to relocation of the soils.
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Section 350.36(b)(4) and (c)(4) were amended to conform with
the expanded definition of institutional control and rule format
requirements.

§350.37. Human Health Points of Exposure.

Adopted §350.37 sets forth the prescribed on-site and off-site
human health points of exposure to environmental media under
Remedy Standards A and B. The points of exposure are the
locations where human receptors are reasonably likely to come
into contact with chemicals of concern. Establishing the points
of exposure in the rule is integral to the adoption of a consistent,
performance- oriented, RBCA rule and will ensure that risks are
adequately assessed and identified. Within each environmental
medium, the rule prescribes on-site and off-site points of
exposure. For both on-site and off-site exposures, persons
must use the appropriate receptor for residential or commercial/
industrial land use (i.e., a commercial/industrial site worker
cannot be considered the receptor if addressing contamination
at a residential site). The rule allows the consideration of
competent existing physical controls during pathway analysis;
however, the existence of a physical control does not negate
or supercede the prescribed points of exposure. To establish
on-site or off-site points of exposure for commercial/industrial
land use, or alternate points of exposure for on-site or off-
site properties, the person must comply with the adopted
institutional control provisions in §350.111 which require the
landowner’s written approval for the placement of an institutional
control on the property deed record, unless an equivalent
zoning or governmental ordinance is in effect for the subject
property.

The rule establishes on-site and off-site human health points
of exposure for air, soil, class 1, 2, and 3 groundwater, surface
water, and sediment. The adopted rule language presents a
description of each point of exposure.

With the exception of groundwater, alternate points of exposure
are not allowed. For example, the on-site point of exposure
for soil is throughout surface soil. For residential properties,
surface soil is from the ground surface to a depth of 15 feet or to
the top of the upper-most groundwater-bearing unit, whichever
is less in depth. For commercial/industrial land use, surface soil
is from the ground surface to a depth of five feet or to the top
of the upper-most groundwater-bearing unit, whichever is less
in depth. A person cannot move the on-site point of exposure
to outside the soil zone.

Consistent with the groundwater response objectives discussed
previously in the overview of Remedy Standard B, §350.33
which allow plume management zones to be used, this section
establishes alternate points of exposure for groundwater which
control how big the plume management zone can be. Whenever
there is affected groundwater beneath a waste control unit, the
person may, with the executive director’s approval, exclude the
area underlaying the waste control unit as a point of exposure
to groundwater. Also, as discussed earlier, plume management
zones are allowed for class 2 and class 3 groundwater. The
point of exposure may be moved to the down gradient boundary
of the plume management zone. There are several restrictions
on the use of plume management zones. They may not be
established for class 1 groundwater or under Remedy Standard
A because the commission considers class 1 groundwater
to be a critical groundwater deserving of a pollution cleanup
approach.

Nor may they be established in uncontaminated class 2 or 3
groundwaters because the commission considers a pollution
prevention approach to be appropriate for those uncontami-
nated groundwaters.

Adopted §350.37(l) contains detailed requirements for the loca-
tion of groundwater points of exposure which defines the plume
management zone. The plume management zone includes the
existing affected groundwater plus an additional allowable dis-
tance. The additional allowable distance is the lesser of several
criteria, but in no case is greater than an additional 500 feet for
class 2 groundwater. To preserve important reserves of ground-
water, the person must not allow a plume management zone
to extend onto off-site property with class 2 groundwater that
does not currently contain the contaminated residential-based
groundwater plume, unless the person can demonstrate to the
satisfaction of the executive director that the existing quality of
class 2 groundwater, considering non-point sources of COC and
their cumulative impact on the groundwater quality, or the prox-
imity and the withdrawal rates of groundwater users indicates
that the groundwater-bearing unit has no reasonably anticipated
beneficial use. More flexibility is provided for class 2 groundwa-
ter subject to an equivalent zoning or governmental ordinance
prohibiting groundwater use, and for class 3 groundwater re-
garding how large a plume management zone can be.

Section 350.37 was adopted with some amendments to
§350.37(l)(3)(C) and (4) that expand on the proposed rule
language to conform with the amended definition of institutional
control. The rule was also amended in §350.37(i) to clarify that
the point of exposure for groundwater discharges to surface
water is in the groundwater at the discharge zone.

SUBCHAPTER C–AFFECTED PROPERTY ASSESSMENT.

Subchapter C consists of §§350.51-350.55 and details the re-
quirements necessary to assess the affected property including
the classification of groundwater and land use. In addition, the
subchapter provides performance-based standards for quality
assurance/quality control of data and notification requirements.

§350.51. Affected Property Assessment.

Under adopted §350.51, persons are required to conduct an
affected property assessment in a manner appropriate for the
affected property. Other common, and possibly more familiar,
terms for "affected property assessment" are site investigations
and site assessments. The goal of the assessment is to
define the vertical and horizontal extent of contamination. The
assessment must be designed to collect information necessary
to support notification of affected landowners, to determine
whether or not water resources have been affected or are
threatened, and to facilitate remedy selection. In addition, the
assessment may also evaluate the effectiveness of existing
physical controls. When existing physical controls will be
used as part of the response action as discussed previously,
the health- based assessment may be conducted such that
the primary focus is placed beyond the areal limits of the
existing physical control. However, some investigation may
be necessary to evaluate threats to underlying groundwater
within the physical control. Additionally, adequate information
must be available to evaluate the exposure pathway and
protective concentration level development for the physical
control adequacy to be evaluated. This matter is further
discussed in relation to adopted §350.71(d). Results of the
assessment must be documented in an Affected Property
Assessment Report.
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Persons are required to investigate vertically and laterally the
affected environmental media to the applicable concentration
level as specified in subsections (b)-(e). The assessment
level, which is used in several instances, is the lowest of the
critical Tier 1 human health protective concentration level and
the protective concentration level for the soil-to-groundwater
exposure pathway that may be established under Tier 1, 2 or 3.
The assessment level may also include ecological protective
concentration levels when necessary. The commission has
based the assessment level within each environmental medium
on the Tier 1 human health protective concentrations to facilitate
a consistent process of notification to owners of affected land.
Allowing persons to base the soil-to-groundwater levels on Tier
1, 2, or 3 evaluations recognizes the great variability of soil and
groundwater conditions across the state. Additionally, because
this evaluation is not a direct health-based evaluation, it does
not compromise the goal of consistent health-based notification
to landowners. In some cases, background concentrations will
be above the Tier 1 protective concentrations in which case
the background concentration becomes the assessment level.
There are two exceptions to the requirement to conduct the
investigation to the assessment level. First, for on-site soil
investigations, a person may limit investigation to the critical Tier
1, 2, or 3 protective concentration level. However, the person is
still required to conduct any necessary soil investigation off-site
to the residential assessment level. The commission expects
the flexibility provided for on-site soil investigations to reduce
the cost and time of investigations because the on-site area of
investigation at many sites will be reduced. In practice, persons
may take samples at the property boundary to determine if off-
site concentrations are above the residential assessment levels.
Additionally, this can be accomplished without compromising
the commission’s goal of consistent landowner notification. On-
site receptors will still be protected because the assessment
is to the appropriate cleanup level (residential or commercial/
industrial), and off-site receptors will be protected because
the investigation must continue off-site to the residential-based
assessment level. Second, the vertical soil investigation is
to the higher of the method quantitation limit (i.e., laboratory
analytical testing limits) or background concentrations, unless
an adequate groundwater assessment has been conducted.
If an adequate groundwater assessment has been conducted,
then the person can investigate soils vertically to the protective
concentration level determine under any of the three tiers to be
protective of groundwater. The vertical soil investigation may
continue past the upper-most groundwater bearing unit on a
site-specific basis. The commission intends that the horizontal
and vertical extent of assessments be routinely conducted as
described in this paragraph. However, the adopted rule provides
that the executive director may require investigation to beyond
these assessment levels when necessary to ensure receptors
are not threatened or to verify the appropriate groundwater
classification. For example, the executive director may require
the additional assessment to verify classification of a class 3
groundwater due to the presence of water wells nearby in the
downgradient direction.

As part of the affected property assessment, the person shall
conduct a field survey to locate potential receptors, including
water wells and surface waters to at least 500 feet beyond
the boundary of the affected property and a records survey
to identify all water wells and surface water bodies within 1/
2 mile of the limits of groundwater plume. Also, the person
must attempt to identify any off-site properties within 1/4

mile of the affected property concerning the availability of
environmental information (e.g., soil boring logs, analytical
results from samples of environmental media, etc.) that may
be useful for the affected property assessment.

Section 350.51(l)-(m) concern determination of concentration
of chemicals of concern. Persons may use statistical methods
to determine representative concentrations of chemicals of
concern. The rule sets general performance standards for the
use of statistics rather than prescriptive requirements. This
allows for appropriate site-specific considerations. If statistical
or geostatistical methods are used, then persons are to use
appropriate statistical methods based upon the suitability of
the data and an appropriate number of samples. Judgmental
sampling may be used as long as it can be demonstrated
that the resulting estimated representative concentration is not
biased low. The soil exposure area for residential properties
must not exceed 1/8 acre or the size of the front or back yard
of the existing affected residential lot, unless it is demonstrated
that a larger area, not to exceed 1/2 acre, is appropriate. The
soil default exposure area for commercial/industrial properties
is 1/2 acre but persons are provided the flexibility to use site-
specific activity patterns to demonstrate that a larger area is
appropriate. If an area larger than 1/8 acre for residential
properties or 1/2 acre for commercial/industrial properties is
assumed, then this shall be noted through the filing of an
institutional control.

The contains provisions to define and address "hot spots."
Hot spots may require a separate evaluation based on the
distribution of COC and the information on exposure conditions.

The commission has adopted the Texas-specific median back-
ground concentrations for metals. Persons may compare their
site concentrations with the background Texas-specific median
background concentrations. If the site concentration of a chem-
ical of concern is below the median background concentration
for that chemical, then the person can assume that the site con-
centration is "below" background for purposes of the TRRP rule.
Otherwise, the person can always determine background on a
site-specific basis.

The adopted rule was amended from the proposal in several
notable instances. Section 350.51(b) has been amended
to more directly tie soil and groundwater assessments to
residential assessment levels, but has provided more site-
specificity in the determination of sufficient assessment of
COCs in other environmental media. Section 350.51(c) has
been amended to clarify the requirements for on-site and off-site
soils assessments. Section 350.51(c)(1) has been amended
to provide additional flexibility to demonstrate that sufficient
characterization of the vertical extent of COC in the soils
have been assessed. Section 350.51(l)(3) was modified to
allow consideration of larger than 1/2 acre exposure areas for
some residential areas (e.g., parks, hospitals). In addition,
persons may be able to make demonstrations that institutional
controls are not necessary if the contamination is relatively
homogeneous over an area larger than the residential default
size. In §350.51(l)(5), the commission has removed the
reference to risk levels or hazard quotients and has adopted
more performance criteria by which to judge the need to
evaluate hot spots.

§350.52. Groundwater Resource Classification.

Adopted §350.52 sets forth the groundwater resource classifi-
cation system under the TRRP. The section establishes explicit
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performance standards for defining groundwater as class 1,
class 2, or class 3 groundwater resources. Each groundwater-
bearing unit that contains COC at concentrations equal to or
greater than the residential groundwater assessment level must
be classified. If a groundwater-bearing unit meets the criteria for
more than one of the classifications, then, generally, the person
must assign the higher quality classification of the two classifica-
tions (e.g., if a groundwater- bearing unit contains groundwater
described by the definitions for both class 1 and class 3, it will
be classified as class 1). To be considered a class 1 primary
groundwater resource, the groundwater-bearing unit must meet
one of the following conditions: (1) a groundwater-bearing unit
which contains chemical of concern concentrations above the
residential assessment level within 1/2 mile of an existing well
used to supply drinking water to a public water system and the
COC are likely to migrate to the groundwater production zone;
(2) a groundwater-bearing unit is the only reliable source of
water, is not more than 800 feet below the land surface, has
a total dissolved solids (TDS) content of less than 1,000 mil-
ligrams per liter (mg/l), and has a sustainable rate greater than
5,000 gallons per day (gpd) to a well with a four inch diameter
casing; or (3) a groundwater-bearing unit has a TDS content of
3,000 mg/l, a sustainable rate greater than or equal to 144,000
gpd to a well with a 12 inch diameter casing, and the natural
quality meets all primary drinking water standards as defined
in 40 CFR Part 141. Class 2 groundwater resources include:
(1) any groundwater-bearing unit which is a groundwater pro-
duction zone for an existing well located within 1/2 mile of the
affected property and which is used to supply groundwater for
human consumption, agricultural purposes or any purpose that
could result in exposure to human or ecological receptors; or
(2) any groundwater-bearing unit with a naturally occurring TDS
content of less than 10,000 mg/l and which is capable of produc-
ing groundwater at a sustainable rate greater than 150 gpd to
a well with a four inch diameter casing. A class 3 groundwater
resource includes any groundwater-bearing unit that produces
water with a naturally occurring TDS content of greater than
10,000 mg/l or at a sustainable rate less than 150 gpd to a well
with a four inch diameter casing. The commission selected 150
gpd criteria as it is based on the average daily water use of
a family of three and is, therefore, a reasonably conservative
production criteria that should satisfy most minimum domestic
water uses.

The commission adopted amendments to§350.52(1)(B) and
(C), (2)(B), and (3) altering the text to allow equivalency to the
well size specified by use of different size wells. Changes have
also been made to better reflect the vulnerability of particular
groundwater resources.

§350.53. Land Use Classification.

Section 350.53 requires persons to determine the current
land use of the affected properties. The rule sets forth
two types of land use: residential and commercial/industrial.
Definitions for residential land use and commercial/industrial
land use are included in §350.4. Residential land use is
property used for dwellings such as single family houses and
multi-family apartments, children’s homes, nursing homes, and
residential portions of government-owned lands (local, state, or
federal). Because of the similarity of exposure potential and the
sensitive nature of the potentially exposed population, day care
facilities, educational facilities, hospitals, and parks (local, state,
or federal) will also be considered residential. Commercial/
industrial land use is essentially any land use not defined as

residential and must be reinforced with an institutional control.
Therefore, land use classification is dependent on two factors:
conformance of the affected property with residential and
commercial/industrial land use definitions, and the willingness
of the landowner to consent to an institutional control for
commercial/industrial land use.

To illustrate how these two factors would work, two examples
are provided. If a property is currently used as a commercial/
industrial property, but the landowner will not consent to the
deed notice or restrictive covenant and zoning or a governmen-
tal ordinance which is equivalent to the deed notice or restrictive
covenant is not present, then the land use is residential for the
purpose of this rule. If a person claims commercial/industrial
land use, but someone is living at the property (or other such
residential use) at the time a Response Action Plan or a Re-
sponse Action Completion Report is submitted to the agency,
the agency will not concur with commercial/industrial land use.

If land use changes during the remedial process, the final re-
sponse action must be protective of the new use. If off-site prop-
erty or leased affected property is determined to be commer-
cial/industrial, the person must provide written landowner con-
currence for the associated deed notice or restrictive covenant
required to assure that commercial/industrial use continues, un-
less equivalent zoning or governmental ordinances already exits
or will be implemented.

The commission adopted amendments to §350.53 to reference
§350.111, to make certain persons are aware of the require-
ments in this section when making land use determinations and
removes any specifics as to the timing of the land use deter-
mination relative to the affected property assessment. Further,
the rule was amended to conform with the expanded definition
of institutional control.

§350.54. Data Acquisition and Reporting Requirements.

Adopted §350.54 sets forth requirements for quality assurance/
quality control of data submitted to the agency. The adopted
rule establishes a set of performance standards that must be
met by persons in the program. Because the section outlines
these standards, it is not necessary for this preamble to repeat
them. The commission would like to emphasize two key points
though. Under §350.54(d), it is the responsibility of the person
submitting the data to ensure that the laboratory performing the
analysis has an adequate and documented quality assurance
program in place that is consistent with the International Orga-
nization of Standardization "Guide 25: General Requirements
for the Competence of Calibration and Testing Laboratories " or
the National Environmental Laboratory Accreditation Program.
Under §350.54(h), the person is responsible for having all doc-
umentation readily available to demonstrate that the sample in-
tegrity has not been compromised and that an appropriate an-
alytical method has been used. In addition, the persons must
provide all information reasonably requested by the executive
director.

Section 350.54(b) was amended to make the use of data
quality objectives a recommendation rather than a requirement.
Section 350.54(d)(2) was amended to expand the National
Environmental Laboratory Accreditation Program to all of the
quality systems outlined, instead of just those outlined in
Chapter 5. Section 350.54(e)(3) was amended to clarify that
there may be different method sensitivity requirements for
COC before and after analysis under §350.71(k). Section
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350.54(e)(4) has been amended to revise the requirements for
method detection limit studies.

§350.55. Notification Requirements.

Adopted §350.55 requires persons to make environmental
sampling data available to the owners of the property where
the samples are collected. Persons are also required to
notify owners and leaseholders when there are ecological
concerns and site concentrations exceed ecological protective
concentration levels.

The rule has been amended to only require notice to easement
holders or franchisees when analytical results of any samples
collected from an area within an easement/franchise exceed
Tier 1 human health protective concentration levels (PCLs) (i.e.,
not GWSoil). Also, tenants will now receive notice when there is
an actual or probable human exposure to a chemical of concern
at a concentration which exceeds the Tier 1 human health PCL,
not any time there is an environmental sample collected on
property for which they have a lease.

At a minimum, the information made available shall include
the analytical results from the sampling along with the critical
Tier 1, 2, or 3 human health protective concentration levels
(i.e., the cleanup levels) for the applicable land use. If
ecological protective concentration levels are developed, the
person must make them available also. The information must
be made available upon submission of a plan or report to the
executive director. In addition, any other information submitted
to the executive director regarding their property must be made
available to property owners. Within 30 calendar days of the
date the notices are due to the parties, persons are required
to certify to the executive director that the parties were notified
and identify and persons notified directly. If a property owner,
leaseholder, or interest holder (e.g., easement holder) requests
the information, the person must deliver the information within
14 calendar days after the date of receipt of the request. The
rule does not prescribe a form for providing the notice, but the
commission will have an example notice available in guidance.

In some instances, a person may discover that an actual ex-
posure exists that presents a threat to human health. In these
instances, notice is required under §350.55(d) as soon as pos-
sible but not later than 60 calendar days after receipt of the
laboratory analysis. Those noticed must include the property
owner, those actually or probably exposed, and the executive
director. The commission understands that sometimes it is diffi-
cult to ensure that everyone required to be contacted has been
contacted; therefore, the commission has increased time to do
this from the time allotted in the May 15, 1998, proposal of the
rule. However, the commission emphasizes that notice for prob-
able or actual exposures is as soon as possible. Every attempt
should be made to provide notification immediately upon receipt
of the laboratory analysis. If exposure conditions which did not
initially exist later develop, then these same notification provi-
sions apply at that point in time. Section 350.55 was substan-
tially revised in response to public comment. Section 350.55(a)
and (b) have been revised to require a notice of availability of
information to be provided to the landowner, and to easement
holders/franchisees when COC in the easement/franchisee ar-
eas exceed Tier 1 human health PCLs. Section 350.55(e) has
been amended to require notice to tenants and other parties
who are actually or probably exposed to chemicals or concern
in excess of Tier 1 human health PCLs. However, the person
may provide the actual critical PCLs. The rule has also been

amended to allow persons to use legible signs to provide no-
tice where it is appropriate to do so. Also, §350.55(d) and (e)
have been amended to allow the person to provide a notarized
certification that all required parties have been provided notice
in conformance with the rule.

SUBCHAPTER D–DEVELOPMENT OF PROTECTIVE CON-
CENTRATION LEVELS

Subchapter D contains §§350.71-350.79.

The subchapter establishes the procedures for calculating pro-
tective concentration levels for COC at affected properties. In
effect, the protective concentration levels are the cleanup lev-
els at a site. Two three-tiered processes are provided to es-
tablish human health and ecological protective concentration
levels, Tier 1, 2 and 3, for human health evaluations and Tier
1, 2, and 3 for ecological evaluations. Protectiveness bench-
marks and exposure pathways for human health are defined in
the subchapter. In addition, requirements for ecological risk as-
sessments are also presented.

§350.71 General Requirements

Section 350.71 requires persons to develop protective concen-
tration levels for each chemical of concern for the complete and
reasonably anticipated to be completed ecological and human
health exposure pathways. The individual human health expo-
sure pathways are set out in this section are: (1) ingestion of
COC in class 1 or 2 groundwater; (2) ingestion of COC in class
3 groundwater (for management of groundwater); (3) inhalation
of volatile emissions in outdoor air from COC in groundwater
and saturated zones; (4) combined inhalation of volatile emis-
sions and particulates from COC in surface soil, dermal contact
with COC in surface soil, ingestion of COC in surface soil, and
for affected residential properties, ingestion of above and below-
ground vegetables grown in surface soils containing chemicals
of concern; (5) leaching of COC in surface and subsurface soils
to groundwater; (6) inhalation of volatile emissions from COC
in subsurface soils; (7) contact with surface water or sediment
containing COC originating from the source area, and (8) other
complete or reasonably anticipated to be completed exposure
pathways. In the discussion of each human health exposure
pathway, the rule clarifies when the pathway should be consid-
ered complete or reasonably anticipated to be completed. The
commission’s goal in establishing the evaluation of specific ex-
posure pathways in the rule is to ensure a consistent approach
in the evaluation of exposure pathways and to properly assess
the risk associated with contaminated media. Persons are not
required to combine exposure pathways across source media
(e.g., soil and groundwater) unless directed by the executive
director to address situations where receptors are simultane-
ously exposed to COC present in multiple source media. When
establishing protective concentration levels for on-site commer-
cial/industrial land use, off-site residents must also be protected.
Ecological risk assessment is addressed in §350.77. The com-
mission recognizes in §350.71(d) that physical controls can limit
exposure. Therefore, the adopted rule states that the presence
of a competent existing physical control may be used to show
that the exposure pathway is incomplete for the area covered
by the control. However, if a person chooses to use a physical
control in the pathway analysis, the person must meet the re-
quirements of Remedy Standard B including providing proof of
an institutional control noting the use of the physical control. As
part of a remedy, the adequacy of the physical control must be
demonstrated. To make the demonstration, exposure pathways
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and protective concentration levels must still be evaluated for
the physical control area. In this regard, although the pathway
is not specifically "screened out," the contamination is already
effectively remediated, and, this control is carried into the for-
mal remedy for the site.

Section 350.71(k) describes the conditions when the develop-
ment of a PCL for COC is not warranted. In these instances
the person is not required to develop protective concentration
levels for those chemicals of concern. For example, if the chem-
ical of concern is a common laboratory contaminant it may be
screened out in certain situations, or if the chemical of concern
is below the Texas-Specific median background levels, protec-
tive concentration levels are not required to be developed. The
adopted rule does not determine which COC must be initially
investigated at a site, but once these COC are identified, the
adopted rule provides a mechanism to screen out COC that
contribute insignificantly to exposure at the site.

The adopted amendments to §350.71 include providing a short
explanation of the PCL calculation and application process.
This section has also been modified with respect to the provi-
sions for evaluating vapor inhalation pathways to make it more
performance-based and in order to give sufficient clarity as to
what types of evaluations can be conducted. Specifically, the
commission amended the rule to reference the use of appropri-
ate vapor monitoring data or other technically appropriate meth-
ods, which could include other vapor emission models. The rule
was amended to direct persons to first determine if the sediment
exposure pathway is completed or reasonably anticipated to be
completed rather than to automatically assume it is complete
or will be complete. Subsection (k) was substantially revised to
improve the risk-based screen used to determine which COCs
must have PCLs established. The amended rule is more per-
formance based and places more emphasis on site conditions
as part of the risk-based screening consideration.

§350.72. Carcinogenic Risk Levels and Hazard Indices for
Human Health Exposure Pathways.

Adopted §350.72 sets forth the risk levels for carcinogens (i.e.,
cancer causing substances) and the hazard quotient/hazard in-
dices for noncarcinogens. The commission believes that use
of a clear, single protectiveness benchmark will benefit public
health and the environment by avoiding confusion and contro-
versy over the level of protection on which the cleanup levels
should be based. Therefore, the commission adopts a carcino-
genic risk level of one in 100,000 (1 x 10- 5 in scientific nomen-
clature) for individual carcinogens and a cumulative risk level
of one in 10,000 (1 x 10-4) for multiple carcinogens. For non-
carcinogens, the rule sets forth a hazard quotient of one for
individual noncarcinogens and a hazard index of ten for multi-
ple noncarcinogens.

It is important to note that if multiple carcinogens or noncarcino-
gens are present, the individual risk level for each carcinogen or
hazard quotient for each noncarcinogen can never exceed one
in 100,000 or one, respectively. Therefore, individual risk levels
and hazard quotients cannot be upwardly adjusted to meet the
cumulative risk levels. Taking carcinogens as an example, when
ten or more carcinogens are present at their one in 100,000-
based protective concentrations, the allowable one in 10,000
cumulative risk level would be reached. If there are more than
ten carcinogens, each at their one in 100,000-based protective
concentration level, then the protective concentration level for
at least one individual carcinogen will have to be downwardly

adjusted to a concentration less than the one in 100,000-based
value (e.g., one in 1,000,000) so that the cumulative risk of one
in 10,000 is not exceeded.

Modifications to the adopted cumulative risk levels are set forth
in adopted §350.72(b). Examples include use of predeter-
mined standards such as United States Environmental Protec-
tion Agency (EPA’s) maximum contaminant levels (MCLs) and
the most currently available federal action levels for drinking
water, calculation of protective concentration levels for dioxins,
and calculation of the protective concentration level for polychlo-
rinated biphenyls (commonly referred to by their initials "PCBs")
when the protective concentration is taken from the Toxic Sub-
stances Control Act.

§350.73. Determination and Use of Human Toxicity Factors and
Chemical Properties.

Adopted §350.73 directs persons to use a hierarchy of sources
to determine the chronic toxicity factors including the following
two highest ranked sources: the EPA’s Integrated Risk Infor-
mation System (IRIS) and the EPA Health Effects Assessment
Summary Tables. Persons shall first consult the Integrated Risk
Information System for the relevant chronic human toxicity fac-
tor. Persons may utilize the Health Effects Assessment Sum-
mary Tables only if the toxicity factor is not available in the Inte-
grated Risk Information System. Likewise, if the toxicity factor is
not available in the Health Effects Assessment Summary Tables,
then persons must use the EPA National Center for Environmen-
tal Assessment (i.e., Superfund Technical Support Center), and
so on. The chronic human toxicity factors that are most cur-
rent as of the submittal date of the Self-Implementation Notice
or the Response Action Plan are presumed to be protective of
human health and the environment, unless a person rebuts this
presumption by published credible authority.

Recognizing that toxicity factors may change during the course
of a response action, the commission is addressing such
changes in the adopted rule. Under the adopted rule, the exec-
utive director may determine, during review of the Response Ac-
tion Completion Report, that a change in a toxicity factor since
the submittal of the Self-Implementation Notice or the Response
Action Plan has been of such a magnitude that the protective
concentration levels previously developed would not be protec-
tive in such cases. The adequacy of the response action must
be re-evaluated. Likewise, if the executive director determines
at any time that a subsequent change in a toxicity factor is of
such a magnitude that the adopted response action is no longer
warranted to protect human health and the environment, then
a response action based on that previous chronic toxicity factor
consideration shall no longer be required. For COC that do not
have chronic toxicity factors provided in the listed sources, the
executive director will provide toxicity factors.

In circumstances where neither a EPA unit risk factor nor a EPA
reference concentration is available, the person must use the
TNRCC Chronic Remediation-Specific Effects Screening Level
value as the reference concentration in evaluating the inhalation
pathway for both residential and commercial/industrial land use.
Effects Screening Levels are recognized as protective standards
in the agency’s air program, and this requirement establishes
consistency between the agency’s waste and air programs.

The section also specifies the chemical/physical parameter val-
ues for each chemical of concern. Persons must use the pre-
scribed parameters to determine the protective concentration
levels unless the executive director approves the use of a more
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scientifically supportable alternative parameter value. Criteria
are also provided by which some site-specific information can
be used to select an appropriate chemical/physical parameter.
The commission has provided these chemical/physical parame-
ters to ensure consistency in the calculation of Tier 1 protective
concentrations and to expedite the calculation and regulatory
review of protective concentrations.

To add clarity to the commission’s intent, §350.73(e) was
amended to clarify that leachate tests may be used, that the
COC chemical/physical properties may only be adjusted in ac-
cordance with paragraphs (1) and (2) of the subsection to be
consistent with Figure 30 TAC §350.75(b)(1) as proposed; and
to allow persons to recommend chemical/physical properties for
COCs not included in the figure for the commission considera-
tion. Additionally, typographical amendments were made to the
figure and the rule text.

§350.74. Development of Risk-Based Exposure Limits.

Adopted §350.74 presents the procedures for the development
of human health risk-based exposure limits. The section
identifies the specific risk-based exposure limit equations to
calculate the exposure limits for the completed and reasonably
anticipated to be completed exposure pathways. A risk-
based exposure limit is the "safe" concentration of a chemical
of concern at the point of human contact (e.g., inhalation,
ingestion, dermal absorption). Separate risk-based exposure
limits are established for human and ecological receptors. For
example, when a volatile organic compound is present in
subsurface soils, vapors rise to the surface and are released into
the air. The point of exposure to air is where a receptor inhales
the vapors. The risk-based exposure limit is the concentration
of the volatile organic compound in the air that is safe for the
receptor to breathe assuming long-term, chronic exposure.

Beginning with the risk-based exposure limit, persons then
derive protective concentration levels. Protective concentration
levels are the concentration limits of COC in the source media
(e.g., soil and groundwater) that will achieve the risk-based
exposure limits in the exposure media. Continuing the example,
the protective concentration level is the concentration of the
volatile organic compound in the subsurface soil that will, based
upon cross-media transfer from subsurface soil to the air,
achieve the risk-based exposure limit for breathing the volatile
organic compound at the point of exposure in air.

The rule requires risk-based exposure limits to be calculated
for residential and commercial/industrial land uses for air in-
halation, soil dermal contact, soil ingestion, vegetable ingestion
(residential only), groundwater ingestion, class 3 groundwater
(for groundwater management purposes) and surface water (in-
gestion, contact, and aquatic life).

The following paragraphs discuss risk-based exposure limits for
each pathway identified previously. The exposure limits are
defined in terms of the on-site, off-site, and alternate points
of exposure presented in adopted §350.37 for residential and
commercial/industrial properties.

Air inhalation. The air inhalation pathway is the protective
concentration in air at the point of exposure for human inhalation
(i.e., two meters). The person may use occupational inhalation
criteria as the risk-based exposure limit for the inhalation
pathway at affected commercial/industrial properties provided
there is a health and safety plan in place and when that action
is deed noticed.

Soil dermal contact. The soil dermal contact risk-based
exposure limit is the protective concentration of a chemical of
concern in soil based upon direct dermal contact to soil by
humans.

Soil ingestion. The soil ingestion risk-based exposure limit is
the protective concentration of a chemical of concern at the
point of exposure in soil based upon human ingestion.

Vegetable ingestion. The vegetable ingestion risk-based ex-
posure limits are the protective concentrations of chemicals of
concerns in aboveground vegetables and below-ground vegeta-
bles for ingestion by residents.

Groundwater ingestion. The groundwater ingestion risk-based
exposure limit is the concentration of a chemical of concern in
class 1 and 2 groundwater that is safe for human ingestion.
For the groundwater ingestion risk-based exposure limit, the
person shall use the federal primary maximum contaminant
levels, commonly referred by their acronym "MCLs," or the most
currently available federal action level for drinking water as the
risk-based exposure limit when available for the chemical of
concern. When available, the contaminant-specific secondary
federal MCL shall be used as the risk- based exposure limit
when the COC are present in class 1 groundwater and for
class 2 groundwater under certain circumstances specified in
the adopted rule. A risk-based exposure limit for ingestion is set
only for class 1 and 2 groundwater since class 3 groundwater
is presumed to be an undrinkable groundwater.

Class 3 groundwater. The class 3 groundwater risk-based
exposure limit is set at a factor of 100 times the risk-based
exposure limit established for class 1 and 2 groundwaters.
The risk-based exposure limit is set primarily for purposes of
managing the affected class 3 groundwater in order to control
the extent and potential continued migration of contaminated
class 3 groundwater such that unprotective situations do not
develop.

Surface water. The surface water risk-based exposure limit is
the protective concentration of a chemical of concern in surface
water. The surface water risk-based exposure limit is based
upon the Texas Surface Water Quality Standards presented at
30 TAC, Chapter 307 of the commission’s rules.

The rule contains aesthetics criteria in §350.74(i) for circum-
stances when a risk-based exposure limit cannot be calculated
by the methods outlined in the TRRP rule or the risk-based
exposure limit concentration adversely impacts environmental
quality, public welfare and safety, or presents objectionable char-
acteristics such as odor or taste. For example, if odors are de-
termined to be a nuisance under the provisions of §101.4 of
the commission’s air rules, the executive director may require a
person to address the odor nuisance.

The adopted rule lists which default risk-based exposure limit
exposure factors can be modified and describes the information
a person will be required to submit to support such a modifica-
tion. The section concludes by listing those default exposure
factors that must not be modified when determining risk-based
exposure limits.

In the case of three default exposure factors for commercial/
industrial land use that can be changed, the commission is
proposing a more rigorous process to change them. Persons
wanting to vary the averaging time, exposure duration, or the
exposure frequency for commercial/industrial land use must
submit a request for variance to the executive director. The
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executive director cannot delegate this decision to agency staff.
The executive director, not the agency staff, is the decision-
making authority in this instance because changes to these
factors will be a land use/risk management policy determination
rather than a more typical technical decision. Public notice
is required, and at the executive director’s discretion, a public
meeting may also be required. Public comment will be accepted
on the requested variance. If a variance is granted for one or
more of these three exposure factors, the person must indicate
the variance granted by providing proof of an institutional.
Persons disagreeing with the executive director’s decision may
file a Motion for Reconsideration of the executive director’s
decision. If the commission rules on the motion, the ruling
is final. The commission considers public notice to be a very
important aspect of the process because alteration of any of
these three factors likely could dramatically reduce the current
and future use of a property. In turn, this could directly affect
other entities such as adjacent landowners, taxing authorities,
and others.

In response to comments received the commission has cor-
rected typographical error as needed in §350.74. Also the
ABS.gi value provided for endrin was amended. The rule was
amended to specific reference to the required application of Oc-
cupational Safety & Health Administration (OSHA) standards,
as OSHA criteria are only meant to serve as an example of what
could be applied Institutional control provisions were modified
to conform with the expanded definition of institutional control.
Rule language in §350.74(h)(1) was amended to provide flex-
ibility of determining property-specific hardness values. The
rule has been amended to reflect the site-specific evaluation
of the need for institutional controls and financial assurance for
exposure prevention remedies taken to address aesthetics sit-
uations. Lastly, §350.72(j)(2) has been amended to allow the
executive director to review exposure factor variance requests
for administrative completeness before public notice is provided,
but clarifies in the rule that the variance request cannot be eval-
uated for approval until the public notice process has been com-
pleted. The commission has also amended §350.72(j)(2) to al-
low the executive director to determine on a site-by-site basis
if public notice for a variance request is warranted in situations
where the natural physical conditions of the affected property
prohibit full commercial/industrial use (e.g., marshes and cliffs).

§350.75. Tiered Human Health Protective Concentration Level
Evaluation.

The next step in the TRRP process is the establishment of
human health-based protective concentration levels through a
tiered process as set forth in §350.75. The tiered process is
patterned after the tiered process of the ASTM Standard Guide
for RBCA Applied at Petroleum Release Sites ES-1739-95 and
Standard Provisional Guide for RBCA, PS 104-98. In general,
as one moves through the tiered process, the level of technical
sophistication necessary for developing protective concentration
levels increases. As technical sophistication increases so do the
costs of protective concentration level development. However,
the result may be that remediation costs decrease because of
the additional analysis necessary for the higher tiers.

The adopted rules establishes three tiers to calculate human
health PCLs, Tiers 1, 2, and 3, with Tier 3 being the most
sophisticated tier. The decision to determine the appropriate
tier is left to the discretion of the person except in situations
where a lower tier does not address a particular exposure
pathway. Also, for state-funded response actions the executive

director may specify which tier to use. Tier 1 protective
concentration levels incorporate conservative assumptions that
do not consider alternate points of exposure or site-specific
factors. The Tier 1 levels assume the point of exposure is either
within, directly above, or directly below the source area within
the source medium. No lateral transport equations may be
used for a Tier 1 evaluation other than to ensure that residential
receptors at off-site points of exposure are protected when on-
site commercial/industrial land use is assumed. In essence,
they are protective of human health in any situation. Where
standards such as EPA’s MCL’s or Texas Surface Water Quality
Standards exist, those standards will be the Tier 1 protective
concentration levels.

If the concentration of a chemical of concern exceeds the Tier
1 protective concentration level, persons may either remediate
the affected property to the Tier 1 protective concentration level
or proceed to a Tier 2 or Tier 3 assessment. Although the
Tier 1 protective concentration levels may be used as cleanup
standards, the commission expects them to often be used as
screening tools during affected property assessments, provided
the cumulative risk and hazard index criteria are met. Tier
2 incorporates lateral transport equations and more property-
specific parameters.

If the concentration of a chemical of concern exceeds the cal-
culated Tier 2 protective concentration level, then persons can
either remediate the affected property to the Tier 2 protective
concentration or proceed to Tier 3. In a Tier 3 evaluation, the
person can use field measured natural attenuation factors and/
or appropriate natural attenuation factor equations/models other
than those prescribed for Tiers 1 and 2. As with Tier 2, persons
can use site-specific data in Tier 3.

The adopted rule contains the equations and input parameters
for Tier 1, and precalculated Tier 1 PCLs for soil and groundwa-
ter will be provided in tables in guidance. Details for calculat-
ing Tier 2 and Tier 3 protective concentration levels, including
equations and parameters, will also be included in a guidance
document. The equations for the risk-based exposure limits are
prescribed in the adopted rule for all three tiers. The commis-
sion believes the Tier 1 equations and parameters are integral
to the consistency of the adopted rule and are crucial for ensur-
ing appropriate notifications; therefore, the equations and input
parameters have been included in the rule. Because the Tier 2
and Tier 3 protective concentration level evaluations are alter-
natives to the Tier 1 protective concentration level evaluation,
the commission considers a guidance document to be an ac-
ceptable regulatory medium for the fate and transport models
and equations that are likely to change.

The use of probabilistic analysis techniques are indirectly disal-
lowed under the rule. The adopted rule continues to rely on only
"deterministic" techniques. Deterministic techniques involve us-
ing single values for each of the various exposure factors used
in calculating protective concentration levels. The use of prob-
abilistic techniques requires a level of sophistication that goes
beyond the resources and knowledge base of most federal and
state environmental regulatory agencies. As such, probabilistic
techniques have only been utilized in this arena on an extremely
limited basis in the United States. However, the commission
has determined that probabilistic analysis techniques such as
Monte Carlo analysis, given adequate supporting data and cred-
ible assumptions, may one day be viable statistical tools for de-
termining the need for and degree of remediation necessary
at contaminated sites. At present, however, the agency does
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not have the personnel or expertise that would be necessary
to support the use of probabilistic analysis techniques in eval-
uating contaminated sites. The commission expects that it will
take several years for the agency to develop the policy frame-
work and technical expertise necessary to accept and properly
review submittals utilizing probabilistic techniques. During this
interim period, the agency is interested in working with stake-
holders to establish procedures for a sound, defensible frame-
work for the use of probabilistic analysis techniques to be au-
thorized by future rule.

In addition to introducing the tiered approach, adopted §350.75
also establishes the methods for developing the human health
protective concentration levels for each soil and groundwater
exposure pathway and pathways for air, surface water, and
sediments. The soil and groundwater exposure pathways are
the same as those identified in the §350.71 discussion.

In §350.75, the commission amended the rule to include the
equation for K

sw
in the Soil-to-Groundwater PCL equation GWSoil

in Figure 30 TAC §350.75(b)(1). The commission also amends
Figure 30 TAC §350.75(b)(1) Tier 1 in several locations for
purposes of internal consistency in the figure, to correctly
reference other figures, and to capture the fact that particle
density can be determined on a site-specific basis, but Henry’s
Law Constant cannot. Section 350.75(f) and (g) have been
amended to restate that the objective of the monitoring is to
verify an appropriate understanding of site conditions.

§350.76. Approaches for Specific Chemicals of Concern to
Determine Human Health Protective Concentration Levels.

Due to the unique nature and toxicity of and/or exposure to
certain chemicals of concern, the commission is proposing
chemical-specific approaches in §350.76. A person must use
the methods prescribed in previous sections of the rule to de-
termine risk-based exposure limits and protective concentra-
tion levels unless otherwise directed by this section. COC with
a chemical-specific approach include the following: cadmium,
lead, polychlorinated biphenyls, polychlorinated dibenzodioxins
and dibenzonfurans, polycyclic aromatic hydrocarbons, and to-
tal petroleum hydrocarbons.

The commission amended §350.76 to address various issues
with lead and to correct an error in the units listed for the
inhalation unit risk factor listed in §350.76(d)(3). Figure 30 TAC
§350.76(g)(2) was amended to reference only surrogates. The
commission will now list the specific approved toxicity factors
for total petroleum hydrocarbons surrogates in guidance.

§350.77. Ecological Risk Assessment and Development of
Ecological Protective Concentration Levels.

Section 350.77 requires the person to conduct an ecological risk
assessment. The purpose of the ecological risk assessment is
to characterize the ecological setting of the affected property,
identify significant and completed and reasonably anticipated to
be completed exposure pathways and representative ecological
receptors, scientifically eliminate COC that pose little or no
risk, and develop protective concentration levels for selected
ecological receptors where warranted. Unlike the development
of human health protective concentration levels, points of
exposure for the selected ecological receptors are established
on a site-specific basis. A three-tiered process is adopted
for conducting the ecological risk assessment. Like the tiered
process for the human health evaluation, the person may begin
the evaluation of the affected property at any tier desired. If at

any time after Tier 1 it becomes apparent that response actions
to protect human health will also protect ecological receptors
or if human health protective concentration levels are more
conservative than ecological protective concentrations, then the
ecological risk assessment may be terminated.

Tier 1 involves the completion of an exclusion criteria check-
list contained in the rule. Completion of the Tier 1 checklist
should identify any significant and completed or reasonably an-
ticipated to be completed ecological exposure pathways. If the
affected property meets the exclusion criteria, then the person
has fulfilled their ecological risk assessment requirement and
no further ecological evaluation is required, unless changing
circumstances result in the affected property not meeting the
exclusion criteria.

If the exclusion criteria cannot be met, then the person must
perform a Tier 2 screening-level ecological risk assessment
or may proceed directly to a Tier 3 site-specific ecological
risk assessment. The commission will develop a guidance
document to assist the person with conducting both a Tier
2 and Tier 3 assessment; however, other guidance may
be used if it meets the performance criteria set forth in
the adopted rule. Under Tier 2, a person must conduct
a screening-level ecological risk assessment to scientifically
eliminate COC that do not pose an ecological risk and to
develop protective concentration levels for those COC that do
pose an unacceptable risk to selected ecological receptors.
Tier 2 ecological protective concentration levels are developed
considering reasonable assumptions and available site-specific
information. The adopted rule sets forth ten performance
measures that must be met in order for the screening-level
ecological risk assessment to adequately evaluate ecological
risk. However, not all ten of these measures will always be
necessary, as there are four points from which the person may
show that there is no ecological risk and thus terminate the
evaluation.

Following a Tier 2 assessment, a person may choose to
conduct a Tier 3 site-specific ecological risk assessment to
modify Tier 2 protective concentration levels by incorporating
additional site-specific information. The Tier 3 assessment
can be any site-specific study that provides a more empirical
evaluation of ecological risk at the affected property. The
result of the site-specific ecological risk assessment will be
the development of site-specific Tier 3 protective concentration
levels, a determination that there is no ecological risk, or a
conclusion that ecological risk is not apparent based on site-
specific information.

After ecological risks have been quantified and final
ecologically-protective concentration levels have been es-
tablished under either Tier 2 or Tier 3 and after it has been
determined that the ecological protective concentration level
is the critical protective concentration level, the person must
conduct a response action under either Remedy Standard
A or Remedy Standard B. When, after consultation with the
Natural Resource Trustees, it is determined appropriate by
the executive director, the person may conduct an ecological
services analysis (as described earlier in the discussion of
Remedy Standard B-§350.33). The purpose of the ecological
services analysis is to determine the appropriateness of leaving
COC in place above ecological protective concentration levels
and, where appropriate, to provide compensatory ecological
restoration as a means of managing residual ecological risk.
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The agency has actively solicited input from State and Fed-
eral Natural Resource Trustee representatives (TNRCC, Texas
Parks and Wildlife Department (TPWD), Texas General Land
Office (GLO), National Oceanic and Atmospheric Administra-
tion (NOAA), Department of the Interior (DOI)) in the develop-
ment of the Ecological Risk Assessment process. The Trustees
acknowledge that the potential for continuing injury to ecolog-
ical resources should be negligible at sites which have under-
gone corrective actions where remedial decisions were based
on an appropriate application of the adopted Ecological Risk
Assessment process. It should be noted that natural resource
damages liability beyond that associated with injury to biological
resources is not addressed within the Ecological Risk Assess-
ment framework.

To facilitate the cooperative natural resource damage assess-
ment process currently practiced in Texas, the Natural Resource
Trustees will be provided notification from the TNRCC of those
corrective action sites that reach a particular stage of devel-
opment within Tier 2. The point of notification will be prior to
the development of ecologically-protective concentration levels
and will be determined in the Memorandum of Understanding
(MOU) discussed below. The Trustees at their discretion may
or may not become involved at all referred sites. Trustees may
choose to participate in the Ecological Risk Assessment pro-
cess to ensure that natural resources under their jurisdiction
are adequately protected and to obtain information that may be
utilized in the natural resource damage assessment process.
The Trustees plan to develop a MOU that facilitates the coor-
dination of the Trustees and their interaction in the Ecological
Risk Assessment and Ecological Services Analysis processes.
Persons may benefit from timely Trustee involvement in the Eco-
logical Risk Assessment process through decreased costs as-
sociated with the coordination of risk assessment and injury de-
termination, reduction of residual natural resources injury, and
timely resolution of natural resource damages liability.

Section 350.77(a) has been amended to clarify the means by
which an ecological risk assessment can be terminated for indi-
vidual COC or entirely. Section 350.77(c)(6), (7), and (8) have
been amended to clarify that and evaluation of ecological haz-
ard index is required when multiple members of a class of COC
are present which exert additive effects. Section 350.77(c)(10)
has been amended to clarify that actions are based on fi-
nal ecological PCLs and not preliminary PCLs that may have
been calculated earlier in the ecological risk assessment. Fi-
nally, §350.77(f) has been amended to conform with amended
§350.77(a)(3)(B) to clarify that the executive director shall rely
on the Natural Resource Trustees for consultation, and not con-
sent, when considering a request from the person to conduct
an ecological services analysis.

§350.78. Determination of Critical Protective Concentration
Levels.

Methods for determining the critical protective concentration lev-
els are set forth in adopted §350.78. The critical protective
concentration level for a COC is the lowest protective concen-
tration level for a COC in a particular environmental medium
considering all of the exposure pathways for which a protective
concentration, human health and/or ecological, is developed.
The section further identifies situations where additional criteria
must be met. First, if the critical groundwater protective con-
centration level or an attenuation action level developed under
Remedy Standard B is greater than the solubility limit for the
COC in water, then the COC shall be monitored in accordance

with the provisions concerning nonaqueous phase liquids set
forth under Remedy Standard B. Second, if the critical protec-
tive concentration level for a chemical of concern is less than
the method quantitation limit, then the greater of the method
quantitation limit or the background concentration is the criti-
cal protective concentration level. Third, the critical protective
concentration level and any attenuation action level must be
protective against explosive conditions.

The rule was amended to clarify that COC with PCLs in excess
of NAPLs may need to only meet NAPL criteria. The rule was
amended to make the explosion criteria less prescriptive and
more performance-based.

§350.79. Comparison of COC to Protective Concentration
Levels.

Adopted §350.79 establishes the procedures for determining
whether a response action is necessary. The determination is
made by following either of the two procedures in the section.
Under the first option, a person may make a direct compari-
son between site concentrations in the affected environmental
media (e.g, groundwater, soil, sediments, etc.) and the critical
protective concentration levels. If the site concentrations ex-
ceed the critical protective concentrations, a response action is
required.

Under the second option, persons may employ statistics or geo-
statistics. Persons can make a direct comparison between rep-
resentative site concentrations determined through statistical or
geostatistical methods and the critical protective concentration
levels. A response action is required if the representative site
concentrations exceed the critical protective concentration lev-
els. Persons may also use statistical methods to determine if
concentrations at the affected property are equal to or below
site-specific background concentrations. If a person chooses to
conduct a statistical analysis to determine background concen-
trations, the person may use a two-sample one-sided statistical
test when comparing the two populations or other alternative
method acceptable to the executive director. If concentrations
are less than or equal to background, a response action is not
required. Alternatively, Texas medium-specific background con-
centrations may be used to calculate the critical protective con-
centration level.

The rule was amended to stipulate that the null hypothesis
should presume that the affected property has a concentra-
tion less than or equal to background and that the alternative
hypothesis should be that the affected property has a concen-
tration that, in some sense (depending in the specific statisti-
cal model used for testing) exceeds background. The rule has
been amended in §350.79(1) to require a statistical test to be
performed at a Type I error rate of 5% when determining if
chemical of concern concentrations exceed critical PCLs. Sec-
tion 350.79(2) has been amended to require a statistical test to
be performed at a Type I error rate of 20% and a demonstra-
ble power of 80% for an alternative hypothesis equivalent to a
100% difference in populations means in the Student’s "t" test
when determining if chemical of concern concentrations in the
affected property exceed background.

SUBCHAPTER E. REPORTS.

Subchapter E contains §§350.91-350.96, and describes the
necessary information for each report required by the adopted
rule. Adopted §350.91 establishes the information to be con-
tained in the Affected Property Assessment Report (APAR) re-
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quired by §350.51. The commission notes that persons are re-
quired to provide the latitude and longitude of the affected prop-
erty so that data may be linked to a geographic information sys-
tem for data management/retrieval purposes. The commission
believes the geographic information system provides a more
economical, user-friendly approach to accessing agency infor-
mation for members of the public, other government agencies,
and those regulated by the commission. Adopted §§350.92 -
350.95 prescribe the information to be submitted with the pre-
viously discussed Self-Implementation Notice, Response Ac-
tion Effectiveness Report, Response Action Plan, and the Re-
sponse Action Completion Report, respectively. In the event
post-response action care is necessary under Remedy Stan-
dard B, Post-Response Action Care Reports must be submitted.
The requirements for Post-Response Action Care Reports are
found in adopted §350.96. The requirements for each report
are found in the adopted rule and are outlined. The commis-
sion considers the required reports to be necessary for effective
implementation of the adopted rule. Each report is designed to
ensure that the level of detail is sufficient to document that the
person has attained the goals of the matter being reported.

Subchapter E was amended to reflect changes made in other
portions of the rule and the resulting change in information
which should be submitted to the executive director. For ex-
ample,§350.91(b)(6) has been amended to require identifica-
tion of exposure pathways evaluated, identification of com-
plete exposure pathways, and the basis for determining that
exposure pathways are incomplete; and §350.91(b)(14) and
§350.92(a)(4) have been amended to require the person to sub-
mit the certification that notice was conducted in accordance
with §350.55 instead of proof of receipt by the parties required
to receive notice as was proposed.

SUBCHAPTER F. INSTITUTIONAL CONTROLS

Subchapter F consists of §350.111 and establishes the insti-
tutional controls to be used in each instance that recordation
in the property deed records is required by the adopted rule.
In the TRRP in the absence of equivalent zoning of govern-
mental ordinance, deed notices, acceptable VCP certificates of
completion and restrictive covenants are the acceptable insti-
tutional controls. Deed notices do not restrict the use of the
property, but are intended to provide notice and information re-
garding the property to the owner of the property, prospective
buyers, and others. Restrictive covenants do restrict use of
the property and its resources and are used to ensure that the
use restrictions necessary for the remedy to be protective will
be legally enforceable when the person owning the property is
an innocent landowner. Under the adopted rule, a restrictive
covenant must be enforceable by the state and must be exe-
cuted by the landowner, unlike deed notices which may be filed
by others although to be acceptable as institutional controls un-
der this rule, the deed notice must in most cases, be filed with
the landowner’s consent. Equivalent zoning or governmental
ordinances, VCP certificates of completion, deed notices and
restrictive covenants are the only institutional controls allowed
under the adopted rule.

Adopted §350.111(a) outlines the information to be included in
an institutional control. Adopted subsection (b) describes the
specific situations where an institutional control is required and
the conditions where the institutional control must be a deed
notice, VCP certificate of completion, zoning or governmental
ordinance or a restrictive covenant.

As noted in the previous paragraph, the commission is requiring
that restrictive covenants be obtained from innocent landowners
when an institutional control is necessary in the absence of
zoning or governmental ordinance. Texas Health and Safety
Code, Chapter 361, Subchapter V, provides that an owner/
operator of property that is contaminated as a result of a
release or migration from an off-site affected property source
may be considered an innocent owner or operator and, as
such, is not liable under the Texas Health and Safety Code
or the Texas Water Code regarding the COC from the off-
site affected property source. The commission is requiring
restrictive covenants for innocent landowner situations to ensure
that controls are maintained and remain effective because
the commission otherwise may not have any corrective action
authority over these landowners. The commission emphasizes
that in most cases it is the innocent landowner’s decision to
allow a restrictive covenant to be placed on the landowner’s
property. The innocent landowner can refuse to consent to the
placement of an institutional control which effectively forces a
residential-based Remedy Standard A response action.

In addition, §350.111(c) of the adopted rule section details
the requirements for landowner concurrence when COC have
affected property owned by another person. If an affected
property is owned by another person and it is necessary to file
an institutional control for that affected property under the TRRP,
then the person utilizing deed notification must obtain written
landowner consent before the institutional control is placed on
the property records. Since restrictive covenants can only be
executed by a landowners, consent for them is inherent.

The commission notes that deed notification is not a require-
ment for every response action. Persons are not compelled to
perform a Remedy Standard B response action or a Remedy
Standard A- commercial/industrial response. Remedy Standard
A-residential, which does not require deed notice, VCP certifi-
cates of completion or restrictive covenants is always available
as an option. The commission understands that in some cases
it may be technically impracticable to meet Remedy Standard
A-residential response objectives. To address this situation,
the commission has adopted §350.111(d) to continue requiring
landowner consent even if it is technically impractical to achieve
a residential-based Remedy Standard A response action unless
the person can demonstrate the following new criteria are met:
(1) the landowner refuses to grant concurrence for an institu-
tional control; (2) a court of competent jurisdiction has deter-
mined the amount of compensation due the landowner as com-
pensation for filing a deed notice in the real property records for
that property; and (3) the person has paid into the court registry
any compensation determined by the court.

In §350.111(e) the commission sets out requirements to provide
a copy of the request for landowner consent as well as proof of
landowner consent or agreement.

In new §350.111(f) the commission allows the filing of deed
notice without landowner consent if the landowner cannot be
found.

In addition to the new §350.111(f), the rule has also been
amended to accommodate the use of VCP certificates of
completion, and equivalent zoning and institutional controls as
acceptable institutional controls.

SUBCHAPTER G : ESTABLISHING A FACILITY OPERATIONS
AREA
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Subchapter G contains §§350.131-350.135.

§350.131. Purpose.

This section establishes the applicability of the Facility Opera-
tions Area. The Facility Operations Area is intended for exist-
ing chemical manufacturing plants and petroleum refineries that
must conduct corrective action for releases from solid waste
management units pursuant to a hazardous waste permit or
commission corrective action order.

The Facility Operations Area is defined as a portion of a facility
within which is located the infrastructure for the development,
manufacture, process, transfer, storage and management of
chemical or refinery products, hazardous materials, substances
and wastes. The commission has observed that this intensely
industrialized land use, over the course of several decades, has
resulted in extensive contamination of the soil and groundwater
underlying such facilities. Many of the chemical plants and
refineries, which make these substances in contrast to just
being users of them, are required by hazardous waste permits
or commission corrective action orders to conduct corrective
action for releases from solid waste management units. The
conventional approach has been to investigate each solid waste
management unit to determine if a release has occurred and
then to determine the extent of the release. These releases
may be commingled with and be indistinguishable from other
releases from adjacent solid waste management units or from
contamination that has resulted from spillage or storage within
process areas over the years. Some facilities will be able
to complete the corrective action process on a solid waste
management unit-by-solid waste management unit basis and
will not need to utilize the Facility Operations Area. The Facility
Operations Area is being adopted as an option for those facilities
for which a consolidated or area-wide approach is appropriate.

There are other options available in the corrective action
program’s policy and guidance that can aid a facility in designing
a corrective action strategy. The commission believes the
advantage to the Facility Operations Area option is that all
contamination from manufacturing process areas and waste
units will be addressed with a response action. The facility
must at a minimum apply interim or permanent remedies at and
within the Facility Operations Area boundary utilizing exposure
prevention such that workers are sufficiently protected to carry
out their normal duties. Physical controls are to be used where
necessary to confine COC within the Facility Operations Area.
Monitoring must be performed within the interior of the Facility
Operations Area to determine if COC are migrating past the
Facility Operations Area boundary. Any points of exposure
outside of the Facility Operations Area must be protected to
levels consistent with this chapter. Another advantage of the
Facility Operations Area option is that attainment of remedy
standards of this chapter may be deferred to the end of
active manufacturing operations so that final remedies can
be performed in a more efficient manner. The commission
expects that this "brownfields" element will encourage reuse of
inactivated portions of facilities since cleanup is not necessary
to enable immediate utilization of the land surface. In contrast,
the conventional corrective action process addresses only solid
waste management units and any releases that have been
identified within process areas. Under the conventional process,
as opposed to the Facility Operations Area process, there is
the potential for releases, likely to exist but not yet identified,
to migrate undetected from process areas and thus still pose a
threat to human health and the environment.

Section 350.131 has been amended to refer to hazardous waste
permits instead of just permits. The same amendments were
made in §350.133 and §350.135.

§350.132. Effect.

As stated in this section, the person can propose to modify the
provisions of this chapter to develop an interim response action
for use in the Facility Operations Area. These modifications
will not extend beyond the Facility Operations Area boundary
and all other requirements of this chapter will apply to affected
property outside of the Facility Operations Area. Further,
provisions of this chapter will apply within the Facility Operations
Area unless specifically exempted. As an example, a facility
must still perform an otherwise required closure of a waste
management unit that is located in the Facility Operations
Area. The closure of a tank would have to meet the closure
performance standard of §350.2(h) for the tank itself and the
waste removal provision of Subchapter B of this chapter but
the release from the tank to underlying soil or groundwater
could be addressed as part of the Facility Operations Area
response actions. While authorizing alternative approaches
to previous releases from solid waste management units and
other areas of contamination within the Facility Operations Area,
the commission has specified that response to releases that
occur after the Facility Operations Area effective date are not
subject to such modifications; instead, facilities must respond in
accordance with Chapter 327. This approach is necessary to
ensure that the pre-existing contamination is not exacerbated
and that facilities do not diminish their diligence to prevent
releases.

In establishing a Facility Operations Area, the person will
have flexibility in developing an interim response action to
achieve protection of human health and the environment. This
action may utilize physical and institutional controls to contain
releases and prevent exposure to COC within and at the
Facility Operations Area boundary. For example, rather than
setting points of exposure where this chapter would normally
require them, the points of exposure can be set at the Facility
Operations Area boundary. The commission recognizes that
working in a process area that is likely to be included in a Facility
Operations Area can be inherently dangerous and that other
regulatory programs address worker health and safety issues.
Action levels based on worker health and safety considerations
may be used in place of the procedures of Subchapter D for
development of protective concentration levels for response to
soils containing chemicals of concern. For example, the facility
could restrict access to the Facility Operations Area to only
workers with appropriate training in industrial hygiene. Although
the use of personal protective equipment might be required
by health and safety programs to ensure worker safety, it is
not the commission’s intent that equipment such as respirators
or fully encapsulated suits with supplied air be used to satisfy
Facility Operations Area requirements to protect workers from
exposure to COC in environmental media as they go about
their routine duties. The expectation is that facilities will reduce
chemical of concern concentrations with some combination
of removal, decontamination or control mechanisms to levels
that do not require the use of personal protection equipment.
The commission prefers that property be restored to active
and productive use so that site workers and others do not
wear personal protection equipment to protect themselves from
environmental contamination.
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Section 350.132(a) has been amended to authorizes the person
to establish a prioritization of final response actions that will be
initiated and completed to the extent practical during the life of
the Facility Operations Area.

§350.133. Duration and Termination.

This section defines the effective period of the Facility Opera-
tions Area to the duration of active industrial operations. When
the facility ceases industrial operations, the Facility Operations
Area interim response action must be replaced by a permanent
remedy that fully complies with this chapter. One exception to
this requirement is that the response objectives for class 1 and
2 groundwaters may be based solely on class 2 groundwater
response objectives. This section also provides that the use of
the Facility Operations Area is not automatic. Authorization will
be by a hazardous waste permit modification or commission
corrective action order. Its continued use is conditional. The
Facility Operations Area authorization will be reviewed at time
of hazardous waste permit or order renewal for changed condi-
tions that indicate the interim response action is no longer pro-
tective. The commission can withdraw the Facility Operations
Area authorization at any time that the facility fails to maintain
compliance with the qualifying criteria of this subchapter, but not
without first affording the facility an opportunity to re-establish
compliance.

Although a facility could defer a final remedy within the Facil-
ity Operations Area for the duration of its active industrial life,
the interim response action is not necessarily a total deferral
of all corrective action within the Facility Operations Area. For
instance, sufficient action would have to be taken within the Fa-
cility Operations Area to identify and abate the primary source
of a release that is migrating, or is predicted to migrate past the
Facility Operations Area boundary in concentrations exceeding
the protective levels normally required by this chapter (i.e., risk-
based exposure limits). The commission expects that some
amount of containment and/or removal remedies will be neces-
sary to prevent the migration of COC beyond the Facility Opera-
tions Area boundary. The commission further expects that such
interim measures, some of which will be adequate as perma-
nent remedies, will also satisfy the environmental indicators ini-
tiative of the EPA to meet the Government Performance Result
Act findings for the Federal RCRA. By being subject to correc-
tive action, the facilities likely to seek Facility Operations Area
authorization also are subject to this initiative and must show
that human exposures are controlled and that groundwater re-
leases are controlled. Finally, the commission expects that a
prudent owner or operator of a facility will utilize a Facility Op-
erations Area to pace out its corrective action obligations over
time such that meeting its final remediation objectives would not
be as burdensome as waiting to complete all actions.

§350.134. Qualifying Criteria.

This section enumerates ten qualifying criteria that a facility
must be able to satisfy at the time of application for a Facility
Operations Area. The commission is initially setting a high stan-
dard for authorization to use this alternative approach because
interim response actions often rely on less conservative expo-
sure prevention techniques and potentially defer for the long-
term a final response action. The commission believes the Fa-
cility Operations Area concept is most appropriate for facilities
with demonstrated track records in good compliance, financial
soundness, and diligence towards protection of human health
and the environment. The first six criteria are intended to de-

fine the universe of facilities for which the Facility Operations
Area option is available and to demonstrate their performance
in the area of human health protection for workers. The seventh
criterion requires the facility to have a program to protect work-
ers from contaminated environmental media. While similar to
the preceding ones as to intent, the seventh criterion also may
function as the basis for developing action levels to serve in the
place of protective concentration levels. The eighth criterion, an
agency- approved pollution prevention program, carries a sig-
nificant pollution prevention commitment with it. The last two
criteria relate to the facility’s compliance history and financial
condition. The commission recognizes that minor infractions
can be found at any complex facility. It is only if a facility has
not resolved significant infractions that the commission will con-
sider it a disqualifying condition. Lastly, a facility must be able
to provide financial assurance for the final response action in
the event the owner or operator is unable to comply fully with
this chapter at the end of Facility Operations Area authorization.

The section has been amended in the adopted rule to clarify
that operational facilities that have not received a hazardous
waste permit as of the effective date of the rule shall obtain
authorization of a Facility Operations Area via a corrective action
order. The rule has also been modified at §350.134(a)(14) to
require the person to demonstrate that the health and safety
program meets or exceeds OSHA requirements rather than
have the program certified by OSHA as was proposed.

§350.135. Application Requirements.

This section directs the person seeking Facility Operations Area
authorization to submit a proposal containing specific informa-
tion in the form of an application for a hazardous waste permit
modification, or to aid in the preparation of a corrective action
order. The form and content of the proposal is subject to re-
view and approval by the executive director. The person must
respond to requests for information or deficiencies identified by
the executive director. In addition to providing documentation
that the facility meets the qualifying criteria of §350.134, the
person must address 12 other specific requirements itemized
in subsection (a). Subsection (b) describes the Facility Opera-
tions Area authorization process. When the executive director
determines that the proposal is complete and technically ad-
equate, the proposal will proceed to final authorization by the
commission in the same manner as other hazardous waste per-
mit applications or orders. The final authorization for hazardous
waste permitted facilities will be considered a class 3 hazardous
waste permit modification. Public notice of the proposal will be
required in accordance with commission rules in Chapters 39
and 305. A facility seeking Facility Operations Area authoriza-
tion in a commission corrective action order will be required to
provide the same type of public notice. Subsection (c) specifies
that the facility will have to provide proof of financial assurance
within 60 days after receiving authorization for the Facility Oper-
ations Area. The mechanisms for financial assurance must sat-
isfy Chapter 37 of the commission’s rules, except that a pay-in
trust will not be an acceptable mechanism. The amount must
be adjusted annually for inflation. Opportunities to revise the
amount based on changed conditions at the Facility Operations
Area may occur at time of hazardous waste permit or order
amendment or renewal.

The rule has been amended at §350.135(a) to clarify that the
permit modification is a class 3 modification. The rule has
also been amended at §350.135(a)(4) to set the performance
expectation that reliance on personal protective equipment
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will not be necessary to prevent contact with COC within
environmental media during normal industrial job duties which
are in excess of protective levels §350.135(a)(8) has been
amended to reference the preparation of contingency plans,
and a prioritization plan with time frames for phased corrective
action so that all corrective action is not deferred to the end
of the operation life of the facility operations area. Further,
§350.135(a)(9) has been amended to clarify the commission’s
expectations with regard to the recovery of non-aqueous phase
liquids. Section 350.135(a)(11) has been amended to conform
with the expanded definition of institutional control.

FINAL REGULATORY IMPACT ANALYSIS

The commission has reviewed the rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225 to assess whether the adopted rule is a major
environmental rule and whether any the four applicability criteria
of the statute are met.

A "major environmental rule" as defined by the Texas Govern-
ment Code, §2001.0225(g)(3) means a rule the specific intent
of which is to protect the environment or reduce risks to human
health from environmental exposure and that may adversely af-
fect in a material way the economy, a sector of the economy,
productivity, competition, jobs, the environment, or the public
health and safety of the state or a sector of the state. The
adopted rule is intended to protect the environment and reduce
risks to human health from environmental exposure to releases
of chemicals of concern. The adopted rule as applied will im-
pact the economy, a sector of the economy, productivity, com-
petition, jobs, the environment, or the public health and safety
of the state. The degree of impact that rises to the level of a
material adverse effect is subject to interpretation. The com-
mission is confident the overall effect of the adopted rule will be
positive for human health, the environment and the economy,
but it may adversely affect in a material way a sector of the
economy. Specifically, the commission anticipates a sector of
the economy involved with leaking PST s may realize some in-
creased financial burden when the adopted rule begins to apply
to it in year 2003. Although debatable, this sector may argue
that the adopted rule’s financial impact on them is material and
adverse. Other sectors of the economy may believe the same.

A major environmental rule requires a if it: (1) exceeds a
standard set by federal law, unless the rule is specifically
required by state law; (2) exceeds an express requirement of
state law unless the rule is specifically required by federal law;
(3) exceeds a requirement of a delegation agreement or contract
between the state and an agency or representative of federal
government to implement a state and federal program; or (4) is
adopted solely under the general powers of the agency instead
of under the provisions of a specific state law. The adopted
rule does not exceed a state or federal law. Although differing
in some individual aspects, the adopted rule does not exceed
standards set by federal law or standards set by state law.
Federal and state statutes require action to ensure current and
future protection of human health and the environment from
releases of regulated substances and hazardous waste into
the environment. The adopted rule institutes the criteria by
which protective response actions will be achieved in Texas.
The adopted rule does not exceed the requirements of any
delegation agreement between the state and an agency of the
federal government. The MSW, UIC, PST, and RCRA programs
are the only programs affected by the adopted rule that have
received federal delegation or federal approval. The rule was

developed to not exceed any federal requirement. Finally, the
rule is not being adopted solely under the general powers of
the commission.

Because the adopted rule applies to every TNRCC corrective
action program, and because different parties may have differ-
ent beliefs about whether the adopted rule as applied adversely
affects them in a material way, the commission will, for the pur-
pose of conducting this RIA pursuant to §2001.0225, treat the
adopted rule as a major environmental rule. The final RIA is
presented in this issue, which may be found in the Tables and
Graphics Section under:

Figure 1: 30 TAC Chapter 350-Preamble

The full draft Regulatory Impact Analysis (RIA) can also
be found at the TNRCC web page located at http://
www.tnrcc.state.tx.us.

Analysis of comments on the draft RIA.

Concerning the RIA, Craig’s Cleaners commented that the
financial assurance part of the rules are really burdensome for
dry cleaners. Most cleaners will have a hard time complying
with financial requirements to meet the TNRCC’s requirements.
To make them provide for financial assurance for 15 years
or more is really unrealistic. Possibly we can achieve all the
financial goals or what financial risks are out there or what
the requirements will be financially in the future to do all the
monitoring and whatever it takes for this ten or 15 years, but we
may not have all that money in our pockets right now. We can
do it from a year-to-year cash flow sales, and for us to put up
a hundred thousand dollars in a CD or some kind of assurance
package is pretty unrealistic for us, the dry cleaners.

The commission acknowledged in the March 1999 preamble
that some persons subject to the state’s environmental pro-
grams, notably the PST program, will incur new or greater fi-
nancial assurance requirements under the proposed TRRP. The
commission notes, however, that under the proposed TRRP, fi-
nancial assurance is required only if physical controls are used
as an alternative to actual remediation. Physical controls, such
as an impervious cap, can be significantly less expensive than
actual remediation. However, because physical controls do not
necessarily represent permanent solutions, financial assurance
is required in conjunction with physical controls to address on-
going risk. Otherwise stated, the aggregate cost of exposure
prevention remedies and associated financial assurance can
represent a significant savings over more costly "permanent"
remediation. Also, for businesses that qualify as a "small busi-
ness" under Texas Government Code, §2006.001, the proposed
TRRP offers such qualifying small businesses the opportunity
to seek a reduction in the amount of financial assurance they
demonstrate if the post response action care period exceeds
ten years.

Concerning the RIA, Greater Houston Cleaners Association
commented that one of the biggest issues facing dry cleaners,
as well as other small businesses, is not having enough to
comply with the rule and it is defeating the purpose to issue the
rules without also including some sort of financial assistance as
opposed to assurance. Greater Houston Cleaners Association
asked why a financial assistance program can’t be put together
in which under certain qualifying rules a small business can
apply for a grant or a long-term low interest loan to comply with
the rule. If this were done it will eliminate probably 75% of
the problems associated with trying to get small businesses to

ADOPTED RULES September 17, 1999 24 TexReg 7459



comply and to cleanup, but when they don’t have the money,
they don’t have the money.

The commission readily acknowledges the environmental
cleanup is expensive, and possibly outright cost prohibitive
for some small businesses in the regulated community. The
commission recognizes this dilemma and has worked to
develop this rule which balances this factor with other factors
of human health and environmental protection. This adopted
rule contains many areas of flexibility, such as the broad shift
in remedy standards from "background" to "health-based,"
that can be exercised to contain costs while at the same time
protecting human health and the environment. However, the
commission does not possess the authority to establish such
a financial assistance program. The commission only has
authority to implement such programs when they are appropri-
ated by the Texas Legislature. The TRRP rule does include,
however, provisions for small businesses to seek reductions in
amounts demonstrated for financial assurance purposes.

Concerning the RIA, Ranger commented that the RIA under the
"Fiscal Note" section of the proposed rule package, it is stated
that Mr. Stephen Minick of the TNRCC Strategic Planning and
Appropriations Division has determined that there will be no
increases in cost to state government anticipated for the first
five-year period that the proposed rules are in effect. Ranger
disagrees with Mr. Minick’s conclusions, as discussed below.

The tax-paying public has already incurred significant costs as
the TNRCC has recently gone through, and is continuing to
go through, a major and expensive reorganization process to
combine all commission corrective action groups into one divi-
sion, in anticipation of the passage of the TRRP rules. Based
upon Ranger conversations with TNRCC staff, approximately
ten TNRCC employees (at the higher end of the staff pay scale)
have been working virtually full-time for nearly three years on
these proposed rules. Assuming an average salary of $40,000/
year for these employees, it would appear that just the draft-
ing of the proposed rules has already cost the taxpayers of the
state approximately $1,200,000. The TNRCC has already ini-
tiated (and incurred costs for) internal staff training programs
related to the draft rules. There will be substantial future costs
related to staff training requirements due to the complexity of the
rules. A change in the PST RBCA process will also necessitate
changes in the TNRCC Reimbursable Cost Guidelines related
to the petroleum storage tank remediation (PSTR) Fund, as the
proposed rules contain burdensome and expensive new site as-
sessment and other requirements, the costs of which are not
presently included in the reimbursable cost guidelines. A re-
vision of the reimbursement rules/guidelines will cost a signifi-
cant amount of money to the taxpayers of this state. Due to the
tremendous cost increases associated with site investigations
and cleanups under the proposed rules, this will undoubtedly
result in many more sites going into the TNRCC’s State-Lead
and Superfund programs.

The commission acknowledges there is a cost to developing
the TRRP rules, but the commission notes that the Texas Leg-
islature created the TNRCC as an agency of state government
to administer and enforce the state’s environmental programs.
While the commission tracks its budget and expenditures in
a variety of ways, the commission does not track its cost to
develop rules, and therefore offers no comment on the dollar
amounts cited; however, the commission believes developing
the TRRP rules is consistent with its purpose as an agency.

With regard to the Reimbursable Cost Guidelines, the commis-
sion disagrees that the Reimbursable Cost Guidelines will be
revised as a consequence of this rulemaking. It may compel
some additional work, but it is more of the same work com-
pleted to date and as such it does not change the corrective ac-
tion cost structure. Further, this rule is not based on increased
sophistication over the existing PST rule. In fact, over the devel-
opment of this rule, it has become apparent that sophisticated
human health site analyses are routinely conducted under the
PST program. Further, because of the current PST Reimburse-
ment Fund eligibility deadlines established by the legislature
and the timing of the effective date of this rule, this rule is not
applicable to any responsible party lead LPST site which is eli-
gible for reimbursement from the PST Remediation Fund.

The commission disagrees with the commentor’s assertion
that ". . . tremendous cost increases associated with site
investigations and cleanups under the proposed rules . .
. will undoubtedly result in many more sites going into the
TNRCC’s State-Lead and Superfund programs." The TRRP rule
is designed to apply standards for cleanups after the program
area determines that assessment and/or remediation needs to
occur. It has not been the commission’s experience that sites
shift from one program to another simply because of the cleanup
standards. The TNRCC does not believe, for instance, that
a party seeking a voluntary cleanup certificate will abandon
its site because of TRRP’ site assessment requirements. It
is the commission’s opinion that economic factors such as
bankruptcies– which come into play well before a site is
referred to State Lead Superfund-and potentially responsible
parties’ resistance to accepting liability will continue to be the
predominant reasons for sites being in State Lead Superfund.
Regarding the PST state lead program, the commission notes
that as of December 1998, owners of PST sites were to
have brought their underground storage tanks into compliance
with current technical standards as well as obtained private
environmental risk insurance. In the event of an unauthorized
release, an owner’s private insurance would pay the cost of
investigation and cleanup. The new technical standards should
result in fewer unauthorized releases across the state and the
private insurance should obviate the need for funding from the
state’s PST Remediation Fund.

The commission acknowledges that not all entities will save
money under this rule and that there may be costs associ-
ated with deed notices and restrictive covenants. The com-
mission has recognized those additional costs in the RIA. How-
ever, regarding the state Superfund Program, the commission
disagrees with the commentor’s assertion that cost increases
stem from the TRRP rule, or that the rule will result in more
sites going into that program. The TRRP rule offers greater
flexibility for meeting health-based standards for most program
areas. Overall, the TRRP rule holds the potential for lower costs
over the life of a cleanup project. In addition, the VCP will con-
tinue to offer a release from liability in exchange for participating
in that program.

Concerning the RIA, Ranger commented that in the "Public
Benefit" section of the RIA, Mr. Minick makes a number of
conclusions concerning the public benefit of the proposed rules.
Ranger disagrees with Mr. Minick’s conclusions and, in fact,
believes that the proposed rules will have the opposite impact
of every benefit asserted by Mr. Minick. The following is an
elaboration of these issues.
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Mr. Minick has asserted that for the first five years that the rules
are in effect, the public will benefit from the "improved consis-
tency and clarity in existing regulations governing the cleanup
standards for contaminated properties." Ranger does not be-
lieve that the proposed rules are clear at all. Rather, Ranger
believes the proposed rules to be unnecessarily voluminous,
complex, and inflexible. Any rule package which requires nine
pages of acronyms (see §350.2 Definitions and Acronyms) can-
not be accurately described as clear. It is Ranger’s opinion that
these rules will create significant confusion, and will set back
environmental protection and site closures for the first several
years that they are in effect while the regulated community and
TNRCC staff are attempting to learn and interpret them. Mr.
Minick has stated that the public will benefit as the proposed
rules will be more cost effective than the current cleanup rules
utilized by the TNRCC. Mr. Minick did acknowledge that "In
some cases, the cost of the analysis and development and jus-
tification of a remedy under the proposed rules may be greater
than similar costs under existing rules. These cost increases,
however, will be justified by owners and operators seeking to
determine cost effective cleanup options and should be offset
by the cost savings realized by utilizing the risk based options
offered under the proposed rules." Ranger does not believe that
the above statement was prepared based upon an accurate cost
analysis of the proposed rules. Ranger has been made aware
of conversations with TNRCC PST Division management per-
sonnel who stated that they expect that the new rules will in-
crease the costs of an initial site assessment/risk evaluation for
a PST site to increase from the current approximate cost of
$10,000 - $20,000, to $60,000 - $80,000. As the TNRCC is
aware, the vast majority of regulated sites are presently closed
without any actual cleanup using the existing RBCA rules and
guidelines. Only a small percent of sites are currently required
to conduct actual site cleanups, and these sites typically con-
tain phase separated hydrocarbons (PSH) or have impacted a
usable groundwater resource. Ranger does not believe that the
percentage of sites currently requiring cleanup will be lessened
under the proposed rules. Thus, the net result of the proposed
rules will be to greatly and unnecessarily increase the cost of
site corrective actions, without providing any additional benefit
to human health and the environment. Mr. Minick stated that
"a more general savings in cost is anticipated to result from the
overall clarification and simplification of the regulations govern-
ing cleanup standards." As stated above, the proposed rules
are far more complex and difficult to understand than current
TNRCC cleanup requirements. Ranger has had conversations
with TNRCC technical staff who stated that due to the length
and complexity of the rules, they could not even complete a
reading of the rules, much less to understand the portions which
they had read. These statements from the TNRCC person-
nel who will actually be charged with implementing the rules
certainly contradict Mr. Minick’s statements, and appear to be
more accurate than Mr. Minick’s statements. Lastly, the TNRCC
has stated that "any actual determination of impact of the pro-
posed rules must be made on a site-specific basis and no esti-
mates of the net cost savings to owners and operators of these
rules is available." Ranger finds it concerning that the TNRCC is
claiming that the proposed rules will be cost-effective, when the
TNRCC also states that it has not conducted a study of the es-
timated cost impacts of the proposed rules. Ranger would like
for the TNRCC to explain to the regulated community how they
will save money by now having to hire an attorney for virtually
every release site (which is not an allowable reimbursable cost
for PST sites) to file one or more of the 13 different deed notices/

restrictive covenants required in §350.131. Ranger would also
like for the TNRCC to explain the cost savings to the regulated
community of the financial assurance requirements contained
in §350.94(s)-(t). Lastly, Ranger would like for the TNRCC to
explain the cost savings to be achieved by the unnecessary
litigation that the proposed rules will engender through the un-
warranted proposed deed notices/restrictive covenants required
in §350.131.

Before getting to this comment, the commission notes that
Mr. Minick did not do the fiscal note for the rule adopted
herewith. First, the commission has not yet conducted any
training and staff have only had limited access to the rule thus
far. The rule is comprehensive, but it does not contain nine
pages of acronyms. The rule contains less than one page of
acronyms. Like any new rule, all involved will experience a
learning curve and need to make a specific effort to become
educated with the rule. Further, persons may need to attend
training. The purpose of the rule is to impart uniformity to the
corrective action process. The rule will do that. The rule may
compel some additional work for PST sites over the level of
work compelled under the existing program. However, this rule
does not represent increased sophistication over the existing
PST rule. In fact, over the development of this rule, it has
become apparent that sophisticated human health site analyses
are routinely conducted under the PST program and agency
staff are capable of implementing and comprehending that risk-
based program.

The commission has been up front with regard to regulatory and
cost implications for the regulated community. The commission
also notes on page 24 TexReg 2400 in the second sentence
of the first paragraph that the rule will have an impact on sites
that may today close without remediation (i.e., low risk sites)
. The commission stands behind the basis of cost analysis.
The costs are based on demonstrated reimbursable costs, are
reflective of costs developed from market surveys and show a
clear relative cost relationship between the existing rule and this
rule. The cost analysis demonstrates relative costs between the
two rules, which is the best that can be done and fully meet the
requirements.

Third, cost savings that will more predominantly be recognized
in non-PST programs come from the move away from decon-
tamination to background as a remediation objective and the
commission’s willingness to accept health-based risk levels as
appropriate. However, the commentor is taking an overly narrow
view in only considering costs to the PST regulated community.
The regulated community, although important, are but one facet
of the public. The commission is charged with protecting the
public, now and in the future, from contamination which has af-
fected the waters, air, sediment and soils of the state. As such,
the commission is shifting the long term management strategy
of the PST program to resolve inequities between current pro-
gram areas, to increase the focus on long term natural resource
management and protection, to increase the assurance of fu-
ture notice, and to respond to the legal change resulting from
the innocent owner/operator statute. Those parties who have
taken ultimate advantage of the existing program will likely not
be regulated under this rule, unless they suffer a future release.
Those persons who have not yet taken advantage of the exist-
ing rule still have four years to do so. If a specter of the rule
results in immediate increases in compliance with the existing
rule, then the commission considers that an unanticipated ben-
efit.
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Fourth, the commission notes that filing deed notices and
restrictive covenants is only required when the responsible party
chooses not to clean up to residential health-based levels.
The commission anticipates persons will compare the costs
of cleaning up to residential health-based levels to the costs
of using physical and institutional controls and decide on the
course most agreeable to the person. As to financial assurance
requirements, these again arise from the person’s decision to
use physical controls. The commission is not convinced its
deed notice and restrictive covenant provisions will engender
"unnecessary litigation," and assumes that in the overwhelming
majority of cases reasonable minds will prevail and persons
will be able to work out differences, if any, that arise during
the corrective action process. Further, the commission points
to the basic fact that it is the COCs that compel notice, and
therefore, it is the release of COCs that precipitates costs, not
the commission’s rule.

Concerning the RIA, Ranger commented that Ranger prepared
internal cost estimates to compare the costs for a typical three
monitor well site assessment, as well as projected costs for
a similar site to be investigated under the proposed TRRP
rule sampling requirements (including a laboratory audit and
data acquisition and reporting requirements (QA/QC) samples).
The cost estimates prepared by Ranger only included costs
for field personnel time, drilling, waste management, analytical,
equipment/drums, and per diem. The cost estimates did not
include any office personnel, management or report preparation
costs, nor did they include mob/demo costs or legal costs. The
approximate cost to conduct this investigation under the current
TNRCC guidelines was determined to be approximately $8,300.
Under the TRRP rules, to assess the same site was determined
to cost approximately $50,700. The TNRCC must bear in mind
that this is primarily only the difference in field- drilling and
analytical costs between the present TNRCC requirements and
the proposed TRRP rules.

The commission notes that this comment was from the com-
ment letter Ranger originally submitted on July 22, 1998 for
§350.34(a)(2)(E)(i) and (ii) which laid out detailed specifics on
use of statistics. The commentor misunderstood the 1998 pro-
posal, but nevertheless, those sections were not proposed for
this rule making. No details for the three well examples were
provided for which a detailed cost analysis can be prepared in
response to the comment. However, in the draft RIA for the pro-
posed rule, cost implications for affected property assessments
were completed for 12 PST cases. Those analyses indicate that
there could be some additional costs associated with defining
the full horizontal extent of COCs in groundwater in excess of
PCLs. However, the additional costs are not attributable to sta-
tistical analysis as was the concern of the commentor. The
commission encourages readers to review the PST case ex-
amples in the draft RIA included in the proposed rule (see 24
TexReg 2399-2417, and 2425- 2426). If statistical methods are
used, the person must ensure the data are adequate and ap-
propriate. There is a possibility that the use of statistics could
require additional data, but any associated costs are at the di-
rection of the person choosing to use statistics and are a con-
sequence of the method and application. Therefore, any such
costs are not solely attributable to this rule making.

Concerning the RIA, Texas Petroleum Marketers and Conve-
nience Store Association (TPCA) commented that one of the
PST insurance carriers indicated that they have had 16 claims
reported in 1999 with a potential cost in excess of $13 million.

The total premiums collected by the insurer is approximately $8
million.

This comment is difficult to assess without specific information
on the 16 claims, such as the nature of the problems and the
remedy selections represented by the potential $13 million cost.
Regardless, the commission acknowledges that the potential
claims paid by a private insurer may exceed premiums it
receives on a PST policy. The commission recognizes that there
is a cost to cleaning up leaks, spills, or other environmental
contamination stemming from PST sites, but the TRRP program
represents a reasonable balance between cost and protecting
human health, the state’s water, and other natural resources.

Concerning the RIA, Henry, Lowerre, Johnson & Frederick
commented that one of the stated goals of the TRRP is to
reduce cost to industries. The new rules, however, will in many
cases result in a windfall. If, for example, Company A bought
the contaminated site from Company B, Company A paid the
value of the property minus the cleanup costs. If the rules now
eliminate the cleanup costs, Company A will have received a
windfall. This is the most basic example. There are cases
that involve complex agreements of insurance, indemnifications
and other financial arrangements. TNRCC’s rules change the
underlying assumptions, and will result in billions of dollars of
windfall profits, when that money has already been set aside to
protect future generations from the risk of the contamination.

Concerning the RIA, Henry, Lowerre, Johnson & Frederick also
commented that the proposed TRRP would result in unjustified
windfalls for some responsible parties and in unjustified con-
tamination for future generations. The draft rule constitutes an
unjustified change from pollution abatement to exposure reduc-
tion, when, in fact, pollution abatement is often reasonable and
cost effective. By eliminating the requirement to show that re-
mediation is not feasible or not economically justified, responsi-
ble parties will be allowed to leave contamination in place that
they otherwise are required to remove. For example, uranium
companies promised the landowners, with whom they have min-
erals leases, to restore the aquifer that is contaminated during
mining. The companies may have made millions of dollars and
have to spend very little to complete restoration, however, the
TRRP would let them walk away with a partial clean-up. Instead
of doing what makes economic sense, the TRRP makes the un-
justified assumption that all remediations below MCLs are too
expensive to be required. As a result, it will be the property
owners who will have to pay for the added clean-up of the con-
tamination left, when the property owners decide to use their
groundwater. The burden for clean-up is simply shifted away
from the responsible party.

The commission is not willing to be married and bound to past
regulatory practices simply because a change may shift an
economic balance. Clearly, any shift in regulatory policy will
shift economics for some. However, the commission notes that
the shift maintains human and environmental protectiveness.
Further, this change in regulation does not necessarily disrupt
contracts between private parties. In the situation of the A
and B illustration, the property must be rendered protective. If
that rendering can now be done in a more economic fashion,
then the outcome is positive as more persons can now afford
to comply. The commission notes that economic principles
have come into play when deciding on provisions that will result
in the best combination of: (1) effectiveness in achieving the
desired result (protecting human health and the environment);
and (2) economic costs not materially greater than the costs
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of alternative regulatory methods the commission considered.
The commission finds that the tension cannot be alleviated
between achieving complete decontamination and assuring that
economic costs are not "materially greater than alternative
regulatory methods." Cleanups to risk based levels are effective
in achieving the desired results and are not materially more
expensive than alternatives. Cleanups under the TRRP rule
will protect human health and the environment, and not result in
unjustified contamination. The commission believes its decision
not to choose the most expensive standard for cleanups will not
result in responsible parties receiving economic windfalls, and
further notes that a uranium mine mineral lessor may contract
for cleanups to background. The commission has determined
that remediation below MCLs is unnecessary to address the
groundwater ingestion exposure pathway, not due to economic
concerns, but because MCLs are federal, enforceable standards
for drinking water and are set to be protective of any drinking
water scenario. Further remediation in the absence of particular
health based concerns at an affected property is not an effective
use of limited resources.

Concerning the RIA, Ranger commented that it disagrees with
the conclusions of the "Draft Regulatory Impact Analysis" that
the proposed rule is not a "major environmental rule." The
TNRCC states that a major environmental rule "means a rule
the specific intent of which is to protect the environment or
reduce risks to human health from environmental exposure
and that may adversely affect in a material way the economy,
a sector of the economy, productivity, competition, jobs, the
environment, or the public health and safety of the state or a
sector of the state." Based upon reasons already provided in
these comments, such as the tremendous increase in costs to
investigate and close sites, Ranger sincerely believes that the
implementation of the proposed rules will have adverse effects
that qualify the proposed rules as a "major environmental rule."
The mere fact of a three- to eightfold increase in the costs to
clean up regulated sites should alone qualify the rule as a major
environmental rule.

The commission stands by its position that the TRRP rule is not
a "major environmental rule" subject to a RIA as defined in the
government code, and disagrees with the commentor that it is a
matter of fact that costs to clean up regulated sites will increase
three to eight fold overall. Nevertheless, the commission rec-
ognizes that the phrase "adversely affect in a material way" is
open to different interpretations. For instance, some may urge
an eight fold increase in costs to attain closure at regulated sites
constitutes a material adverse effect, while others may say that
such increases at some sites–when viewed in the context of the
overall impact of the rule on all sites in all programs–does not
constitute a material adverse effect. Still others may urge that
leaving above background contamination in place at residen-
tial property constitutes a material adverse impact on the public
health and safety. In deference to the room for debate on, first,
what impact applying the rule will have, and second, whether
such impact is materially adverse, the commission has chosen
to perform a full RIA even though it does not concede TRRP is
a "major environmental rule" subject to a RIA.

Concerning the RIA, Fulbright & Jaworski commented that the
Draft RIA does not provide information sufficient to support the
cost savings claimed by the TNRCC.

The commission disagrees. The draft RIA at a minimum
must identify the benefits that the commission anticipates and
describe the benefits anticipated quantitatively, if possible, but

also in a qualitative manner when a quantitative description is
not feasible. The benefits identified and described are based
on information available to the commission and are those the
commission believes will result from this rule. The draft RIA
meets the requirements of the statute.

Concerning the RIA, Air Force Center for Environmental Excel-
lence (AFCEE) commented that the rules would substantially
increase the cost for remediation of class 1 groundwater. Cur-
rently there are not many remedial options available for low-
level dissolved phase chlorinated hydrocarbon plumes. These
rules potentially eliminate the use of pump and treat, interceptor
trenches (because of no physical control provision), down gradi-
ent reactive walls (because of no plume growth provision), and
monitored natural attenuation (because of 15 year stipulation)
for class 1 protective concentration level exceedence (PCLE)
zones contaminated with chlorinated hydrocarbons not leaving
many response alternatives.

The comment regarding the lack of options under the rule to
address contamination in class 1 groundwater is addressed in
the section of the preamble pertaining to §350.33(f)(4). With
specific regard to downgradient reactive walls, they could still
be used up to the downgradient limits of the PCLE zone. The
commission stipulates in §350.33(f)(1)(B) that the extent of the
groundwater PCLE zone cannot increase in extent; it does
not specify that COCs within the PCLE zone cannot migrate
from the source to a point of destruction at the downgradient
limit of the PCLE zone via reactive walls. Reactive walls
used to manage the extent of the PCLE zone coupled with
source area abatement may be sufficient and effective. Further,
with regard to the 15-year limit, the commission notes that a
waiver provision is included in the rule at §350.31(h) where
satisfactory remedial progress is demonstrated and such waiver
is appropriate in the context of circumstances at the affected
property. There is no lack of options to respond to class 1
groundwater. Rather, plume management zones are not an
option.

Concerning the RIA, Fulbright & Jaworski commented that in its
discussion of "benefits and costs anticipated from implementa-
tion of the rule" (24 TexReg at 2399-2424), it is demonstrated
that the proposed rule will increase costs to persons cleaning up
underground storage tank sites. As to industrial and hazardous
waste sites (24 TexReg 2417), the analysis purports to show
substantial cost savings to stakeholders. However, such sav-
ings are speculative because they are based on sites where the
remedy selection (remedial investigation, feasibility study and
remedial design phases) was completed before implementation
of the current rule. Because such remedy selection was done
during years of stringent regulation by the EPA pursuant to Su-
perfund, the cleanup costs for those sites are not valid compar-
ison data. Further, it is unclear what assumptions were made
by the TNRCC in addressing issues that will be addressed in
the pending guidance. Therefore, the TNRCC has not provided
information sufficient to meet the requirements for promulgating
a major environmental rule or to substantiate its statements that
the proposed rule is not subject to those requirements.

The TNRCC disagrees with the commentor and again notes
that the requirements for an RIA do not include convincing
everyone that the commission used "valid comparison data,"
but advising the public and the regulated community of the data
and assumptions it did use. The RIA provisions leave room
for parties to disagree on whether the data and assumptions
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were appropriate. The commission, however, maintains the
comparison is valid.

With regard to the point that this rule was compared to an anti-
quated regulation model, the commission disagrees and notes
that the current TRRP has a remedy evaluation process consis-
tent with the federal superfund remedy evaluation process. In
fact, the current TRRP could be argued to have a more strin-
gent remedy selection process than the federal superfund pro-
gram. Therefore, the use of these sites is appropriate not only
for the remedy chosen but also due to the detailed actual and
estimated costs available. It is important to note that the com-
mission rarely has access to cost information when actions are
completed by responsible parties but it does have detailed costs
information when taking fund lead actions, such as in the fed-
eral and state Superfund programs.

Concerning General Tier 3 Flexibility, Fulbright & Jaworski com-
mented that the published record does not report that the
TNRCC specifically considered a uniformly administered, site-
specific program of setting cleanup standards as an alternative
to the proposed rule. In meeting its purpose of harmonizing
existing regulations, the TNRCC considered the following al-
ternative regulatory methods: (1) maintain the status quo, (2)
maintain existing regulations and develop new guidance, and
(3) draft the proposed rule. 24 TexReg at 2429. The TNRCC
apparently did not consider drafting a site- specific program of
setting cleanup standards that would be administered in uniform
fashion across TNRCC programs. Site-specific programs have
been adopted in other states. See Exhibit 1. If site-specific
risk assessment were allowed under the proposed rule, it could
afford greater administrative consistency than afforded by the
current rule and afford greater consistency in margins of safety
than would be afforded by the proposed rule.

The commission acknowledges that this specific alternative is
not explicitly listed as an alternative in the RIA. However, the
commission did state that the third alternative was to adopt a
new rule. This rule is a site-specific application of a uniform risk
assessment-based program. In various sections of the RIA, the
commission identified factors for why the commission did not
create a background-based program, why the commission did
not create a program where every decision is open for discus-
sion, and why the commission did not create a conventional for-
ward calculating/baseline risk assessment program. Therefore,
we disagree with the commentor’s assertion. The commission
was very candid about the problems surrounding the implemen-
tation of the current "site-specific" risk assessment programs.

The commission has provided a uniform rule that allows de-
velopment of PCLs based on site-specific analysis. More site-
specificity is allowed for commercial/industrial properties and
for residential properties. The factors that are routinely varied
on truly site-specific information are allowed to be varied un-
der this rule making. However, the commission interprets the
"site-specificity" alluded to by the commentor, based on other
comments submitted by this same commentor, as "wide open"
risk assessment where every factor (e.g., risk level, exposure
factor) or decision point (e.g., point of exposure) is purely a
site-specific determination. The RIA discussed the difficulties
the commission has faced with consistency and inefficient use
of staff implementing the current programs which do not of-
fer quite the level of "site-specificity" this commentor may be
seeking. The commission noted the repeating and often un-
fruitful negotiations between the regulated community and staff
over risk levels, exposure scenarios pertaining to reduced land

use, and other matters. The commission discussed the need
for uniformity and streamlining to bring consistency across pro-
gram areas and to expedite the corrective action process. The
commission directly and indirectly addressed the issue raised
by the commentor in the RIA. The issue is really that the com-
mentor takes exception with the level of site-specificity allowed
under this rulemaking, for which the commission has identified
and provided rationale.

Concerning the RIA, Henry, Lowerre, Johnson & Frederick
commented that the fiscal note attached to the proposed rule
is clearly inadequate. It does not even begin to evaluate the
costs to the environment or public health. Clearly the rule will
reduce protection for both and increase future costs, including
sampling and monitoring costs for drinking water systems,
groundwater treatment cost for those who seek to use water
left contaminated, and costs in the form of reduced property
values for landowners and lost real estate tax revenues for local
governments.

The commission disagrees with the comment that the fiscal note
attached to the proposed rule is inadequate because it does not
account for costs to the environment, public health, landowners
and local governments, and notes that the fiscal note includes
a draft RIA that addresses issues of environmental costs and
benefits associated with TRRP.

Concerning the RIA, Henry, Lowerre, Johnson & Frederick
commented that in the RIA, TNRCC has not prepared the
required RIA under §2001.0225 of the Texas Government Code.
For example, the RIA justifies the rules on a need to harmonize
existing corrective action regulations. The need to equalize
the numerical clean-up standard is then justified. There is,
however, no explanation of why other parts of corrective action
programs need to be harmonized. There is no discussion
of problems that currently exist with separate programs that
have been developed separately under different laws to address
different problems. The entire basis of the rules–uniformity and
harmonization is given in the RIA as a justification worthy of
creating any other problems. Yet, TNRCC has never been
directed by the Texas Legislature to harmonize or make uniform
rules for these such distinct or different fact situations. The
current rules are not broken, they are just different.

The commission disagrees and believes it has provided suffi-
cient information in its RIA to adequately advise the public and
the regulated community of the information and assumptions
the commission considered in adopting the TRRP.

Concerning the RIA, Ranger commented that the TNRCC does
not appear to have adequately analyzed and weighed the costs
and benefits of these proposed rules. In summary, Ranger
believes that these rules will have an adverse effect on the State
of Texas and its economy.

The commission disagrees and again points out that with
respect to the RIA, its mission is to adequately advise the
public and the regulated community of the information and
assumptions the commission considered in adopting the TRRP.
In its final RIA, the commission will include reference to costs
associated with notice, variances and institutional controls.

Concerning the RIA, Ranger commented that they strongly
recommend that the TNRCC conduct a formal cost benefit
analysis of the proposed rules. Ranger believes that any
legitimate and factual cost analysis will demonstrate that there
is no cost benefit to the proposed rules. The cost of complying
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with the environmental cleanup regulations will simply be higher,
and there will be no added protection to human health, safety
or the environment as a result of this.

The commission did prepare as formal a cost benefit analysis
as is required by the law for a major environmental rule subject
to §2001.0225 of the Texas Government Code, even though the
commission does not concede the TRRP rule qualifies for such
an analysis.

Concerning the RIA, Chevron and Campbell, George & Strong
commented that if the commission elects to keep restrictive
covenants in the rule, the RIA should address the distinctions
between a deed notice and restrictive covenant and discuss
the logistical and legal problems associated with both. The
draft RIA only discusses the need for institutional controls (i.e.
"to ensure that persons have adequate notice of the conditions
under which affected properties must be managed to assure
human health and the environment remain protected over the
long term," not the types of controls proposed. We consider
this to be a significant deficiency in the analysis, as discussed
further in Attachment 5 of Chevron’s comments.

Chevron and Campbell, George & Strong comment that the RIA
should discuss deed notices and restrictive covenants. Deed
notices are notices filed in the deed records. By themselves
they do not provide mechanism that allows the commission
to enforce the necessary restrictions on the use of property
that has not been remediated to the extent that it is safe
without controls. An additional rule is necessary to fill this gap.
The commission has proposed such a rule at §350.35(b). As
discussed in the preamble to the proposed rule at 24 TexReg
2233, the commission is concerned that innocent owners may
have a defense to the rule’s applicability to them. Therefore
the commission believes that restrictive covenants in favor of
the state are necessary to provide the commission the assured
ability to enforce the controls against the innocent owners.

Restrictive covenants are agreements by a landowner to give
the state authority to enforce the controls. This authority "runs
with the land" and applies to future owners as well.

Chevron and Campbell, George & Strong also comments that
the RIA should discuss the logistical and legal problems associ-
ated with deed notices and restrictive covenants. The commis-
sion has responded in the adoption preamble, and also refers
the commentor to the commission’s responses to comments
concerning Subchapter F.

Concerning the RIA, Chevron commented that the TRRP ex-
ceeds existing state and federal standards as set forth more
specifically in Attachment 6 and Attachment 7. Based on find-
ings contained in these attachments, Chevron respectfully dis-
agrees with the TNRCC’s position that the TRRP simply "fills in
the gaps" but in no way exceeds existing standards. Moreover,
Chevron disagrees with the TNRCC’s apparent position that the
term "law" in Texas Government Code, §2001.0225(a) limits the
RIA requirement to only those rules that would exceed a spe-
cific State or federal statutory provision.

The commentor disagrees with the commission’s position that
§2001.0225(a) limits the RIA requirements to only those rules
that exceed specific state or federal statutory provisions.

The commission maintains its position that "law" in
§2001.0225(a) means statutory law enacted by Congress
or the State Legislature. This interpretation is supported
by Legislative history on the act adopting §2001.0225. See

Hearings on Texas Senate Bill (SB) 633 Before the Senate
Committee on Natural Resources, 75th Legislature, Regulatory
Session (RS) (February 25, 1997) (audiotapes available from
Senate Staff Services Office); Debate on Texas SB 633 on
the Floor of the Senate, 75th Legislature, RS (March 17,
1997) (audiotapes available from Senate Staff Services Office);
Hearings on Texas SB 633 before the House Committee on
Environmental Regulation, 75th Legislature, RS (April 8, 1997)
(audiotapes available from Office of the House Committee
Coordinator). Although this rule does not exceed a standard
set by federal or state statutory law, the commission has
nevertheless drafted a RIA in accordance with the Texas
Government Code, §2001.0225.

Concerning the RIA, Henry, Lowerre, Johnson & Frederick com-
mented that the proposed rule is clearly a major environmental
regulation under the Texas Administrative Procedure Act (APA).
The comments above and below provide the basic arguments
for why §2001.0225 applies. Moreover, TNRCC has taken over
two years to develop the rule. Unlike any other TNRCC rule
in the 1990s, this rule package has been the subject of several
large and complex concept documents and proposals. The pro-
posed TRRP would apply to almost all environmental programs
and, as is explained in these comments, would change both the
basic presumptions for future cleanup and the long term impacts
on public health and the environment. The TRRP would apply
to thousands of sites in Texas. A full cost- benefit analysis is
required TNRCC’s analysis is flawed and clearly biased to get
the answer TNRCC wanted. TNRCC is incorrect in its analysis
on every section. There is no law that requires these rules. In-
stead, TNRCC is relying upon its overall general authority, as
reflected in general and specific laws related to management
of contamination in the environment. The analyses like those
done by TNRCC, including the two analyses included in Attach-
ment 6 make it clear that even TNRCC sees the TRRP as a
major environmental regulation.

The commentor states that the rule is a major environmental
rule that requires a full cost- benefit analysis under§2001.0225.

Although the commission is uncertain whether the degree of
impact the rule might have on the economy, sector of the
economy, productivity, competition, jobs and the environment
will rise to the level of a material adverse effect, the commission
completed a draft RIA that was published with the proposed
rule. The draft RIA included a cost-benefit analysis as required
by §2001.0225 of the Texas Government Code. The draft RIA
also invited public comment relating to it.

The commentor states that the commission’s analysis with
regard to the applicability standards in §2001.0225(a) of the
Texas Government Code is flawed, that no law requires these
rules, and that the commission is relying on general authority
to adopt these rules.

The commission disagrees with the commentor. The commis-
sion has specific statutory authority to adopt these rules. These
statutory provisions are listed in the "Statutory Authority" sec-
tions of the proposed and adoption versions of the rules. Al-
though this rule does not exceed a state or federal law, exceed
a delegation agreement or is adopted solely under the general
powers of the commission, a draft and final RIA was prepared
in accordance with §2001.0225.

Concerning the RIA, Henry, Lowerre, Johnson & Frederick
commented that a full review and preparation of comments on
the RIA would take longer than provided by TNRCC for the
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comment period and that the RIA raised a number of valid
issues, but justifies the rules based on the decision sought,
rather than providing a valid assessment of the impacts and the
alternatives.

The commentor states that a full review and preparation of
comments on the RIA would take longer than provided by the
comment period for the rule.

The Texas Government Code, §2001.023 requires that a state
commission provide at least 30 days notice of its intention of
adopting a rule before it adopts the rule. The commission
initially provided 30 days and then extended the comment period
an additional 15 days.

The commentor states that the RIA raises a number of valid
issues, but is concerned that the commission justifies the rule
based on the decision sought, rather than providing a valid
assessment of the impacts and alternatives.

The commission disagrees. Section 2001.0225(b) requires that
the RIA identify the problems the rule is intended to address,
determine whether a new rule is necessary to address the
problems, and consider the costs and benefits of the proposed
rule in relationship to state agencies, local governments, the
public, the regulated community, and the environment. Section
2001.0225(c) requires the commission to identify the costs
and benefits of the proposed rule, describe the reasonable
alternatives, identify data methodology used in performing the
analysis, and provide an explanation of whether the proposed
rule specifies a single method of compliance. The cost-benefit
analysis, both quantitative and qualitative, can be found on
pages 15 - 59. Alternatives that were considered by the
commission are located on pages 59 - 76. These alternatives
include those from the 30 TAC, Chapter 334 and Chapter 335
rules, concept papers, the public, and the comments received
from the May 1998 proposal, as well as other sources.

Concerning the RIA, Chevron commented concerning Part A:
PST Cost Projections. The TNRCC evaluated 12 PST sites
and indicated that the proposed rule generally represents no
cost increase when evaluated under existing rules. However,
the majority of the case scenarios presented resulted in either
additional assessment (on & off-site (& possibly deed recorda-
tion)) and/or monitoring for sites that would have closed under
the existing "Exit Criteria" or Plan B Risk Assessment. As an
example, a Priority 4. One site closed under the exit criteria
would cost approximately $42 million for the assessment, per-
sonnel, monitoring, analysis, and reporting activities. Under
TRRP, this same site would cost approximately $129 million for
closure under remedy Standard. B. Several of TNRCC’s ex-
amples indicated that additional assessment would be required
to satisfy the proposed TRRP’s horizontal delineation require-
ments, whereas under current PST, the sites would have closed
under Exit Criteria. This alone will result in significant cost in-
creases. Chevron remains willing to work with the TNRCC to
further develop the cost scenarios/comparison between existing
and proposed rules before finalization of the RIA.

The commentor is not fully characterizing the language in the
draft RIA. The RIA very clearly states: "Generally, the proposed
rule is often not expected to result in increased costs for reme-
diating contaminated soils. For low risk groundwater remedi-
ation, costs my increase for monitoring if plume management
zone or natural attenuation remedies are viable. Costs may
increase further if plume management zone or natural attenua-
tion remedies are not viable, resulting in active remediation as

a default remedy." Further, the commission on page 24 TexReg
2238, left column, paragraph 1, of the March 26, 1999, pro-
posal states: "For participants in the Petroleum Storage Tank
program, the cost may or may not increase . . . "Further,
on the same page under the Site Assessment the commission
states: "Petroleum Storage Tank Remediation Program: Costs
are expected to remain level or increase." Under Remediation,
the commission states, "Petroleum Storage Tank Remediation
Program: Costs are expected to remain level or increase. For
groundwater sites, costs may increase if there is no landowner
consent for a plume management zone or natural attenuation
is ineffective. For soil-only contaminated sites, generally no in-
crease in cost is anticipated." Under Monitoring, the commission
states "Petroleum Storage Tank Remediation Program: Costs
are expected to remain level or increase. Costs will increase
with plume management zone or natural attenuation remedies."
Also, on page 24, TexReg 2396 of the draft RIA, second sen-
tence, last paragraph, the commission states: "However, for the
PST Program, the proposed rule generally represents no cost
increase or a potential increased cost when evaluated for re-
leases typically addressed today under the existing rules." The
draft RIA was up front about cost implications to the PST pro-
gram.

Concerning the RIA, Chevron commented that historic data
collected under the existing requirements should be fully eligible
for use in future activities performed under the TRRP. Unless
historic date can be relied upon, significant resources will be
expended on data re-generation and re-verification, without
improving the end result quality. Unless significant changes
are made to the applicability provisions to alleviate all of
these adverse cost impacts, the TNRCC is statutorily required
to identify and adequately assess and document the benefit
derived from the greater expenditure of resources and time.

The rule does not change the benchmark for data acceptability.
The fact of the matter is that not all data will meet performance
expectations under TRRP. However, if there is a general
concern with data quality under this rule, then it is more likely
than not that a legitimate data quality issue exists for that same
data under the current rules. Persons to date have often not
been generally mindful of performance objectives/requirements
or data quality. As the commission moves further into risk-based
decision making, then the integrity of the data becomes more
and more important. In fact, the commission issued guidance in
July 1998 for the current TRRP as a measure to curb frequent
unacceptable data quality issues realized under the current
rules. The viability of historical data is best evaluated on a case-
by-case basis just like the submission of new data. However,
the commission understands that reasonable discretion, site
risks, prior regulatory review, and performance requirements in
place at the time of data collection are factors to consider. The
commission also notes that old data that meets TRRP QA/QC
requirements may be used.

Concerning the RIA, Chevron commented that as to the scope
of the notification process, it does not seem consistent with the
agency’s purported streamlined approach in the proposed rule.
The Draft Regulatory Impact Analysis (Draft RIA) accompanying
the proposed rule fails to recognize that the proposed variance
process goes far beyond federal requirements under the Na-
tional Contingency Plan (NCP) and the statutory requirements
relating to public involvement at State Superfund sites.

The commission disagrees. First, this rulemaking is not ap-
plicable to the federal Superfund program other than that it
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shall apply as an applicable or relevant and appropriate re-
quirement (ARAR). With that stated, 40 CFR, §300.430, is
a regulation, not a statute, and therefore the rule is not be-
yond the federal statutory requirements. With regard to statute,
§9617 of Comprehensive Environmental Responsibility, Com-
pensation and Liability Act (CERCLA) regarding Public Partici-
pation is general in nature and these rules do not exceed that
generality. However, speaking to federal rule requirements, 40
CFR, §300.430(c) has only nonspecific performance-based re-
quirements concerning community relations that could be im-
plemented in a fashion more stringent than this rule. Upon a
close reading of 40 CFR, §300.430 it is readily apparent that
the requirements are very much intended to integrate com-
munity involvement into the process. The regulations specifi-
cally discuss interviews, formal community relations plans and
§300.430(c)(2)(ii)(A) specifically states: "Ensure the public ap-
propriate opportunities for involvement in a wide variety of site-
related decisions, including site analysis and characterization,
alternatives analysis, and selection of a remedy." Therefore, the
variance process in §350.74(j)(2) falls within the federal rule re-
quirements of providing for community input and certainly is no
more stringent. Additionally, with regard to timing, the rule has
been amended at §350.74(j)(2)(B) to make it clear that the vari-
ance request is not required at the front end, but rather at the
time approval of the PCLs is requested which could be sub-
mitted as part of the response action plan (RAP) similar to the
federal Superfund process. The person is also referred to the
response to comments regarding §350.74(j)(2)(B).

With regard to the state Superfund process, §361.1855 of the
Health and Safety Code provides for public meetings. The
commission concedes that the requirement to provide direct
notice to adjacent landowners and some of the additional
parties as listed in §350.74(j)(2)(E) is in minor aspect more
stringent than §361.1855.

Concerning the RIA, Environmental Fuel Systems, and Industry
Council on the Environment (ICE) commented that with respect
to PST program issues, ICE wishes to register three broad
points in general terms. First, TNRCC’s Financial Impact
Analysis of the proposed rule appears to agree with industry’s
1998 evaluation, which indicated that TRRP rule implementation
would increase PST-related site assessment costs by a factor
of two to three on the average site. Further, TNRCC staff
apparently do not recognize the costs associated with such
institutional remedies as deed notices, third-party landowner
concurrences, and restrictive covenants. ICE believes that the
cost of obtaining many of these controls will be prohibitive, and
will in fact drive active remediation of soils and ground water to
near-background levels.

The RIA provides cost impact analyses which reflect potential
cost increases to the PST regulated community. The commis-
sion acknowledges that the costs associated with institutional
controls will increase costs as they are typically not required
under the current PST Rule. The costs for a person to obtain
the institutional controls would not be more than the difference
between the cost of remediation with controls and the cost of re-
mediation without controls. In some cases this increment could
be limited further by the value of the property if it were uncon-
taminated (i.e., full property value). The commission recognized
this cost impact and included provisions in the proposed rule to
allow the use of monitored natural attenuation and relaxation of
the institutional control provision from a ten-year to a 15-year
provision with potential for the institutional control requirement

in §350.31(h) to be waived. These provisions provide some op-
portunities for the PST regulated community to contain costs.

Concerning the RIA, Environmental Fuel Systems, and ICE
commented that the agency claims in its regulatory and financial
impact analyses that any costs of obtaining deed notices
and restrictive covenants, or any diminution of property value,
are related to the actual presence of contamination. In the
PST program, TNRCC has not enforced requirements for
notification, deed notices or consent, whether or not it has
the current authority. This could be interpreted as an attempt
to safeguard the Reimbursement Fund, because agency staff
probably understands the costs of such activities and their
consequences. Yet, when the fund is no longer in play, TNRCC
appears to ask for the more aggressive and cost-intensive
actions described above–or, by implication, to clean sites up
more aggressively than has been done in the last five years.

In light of these points, ICE suggests again that the TRRP
Rules-which have been created to harmonize assessment and
remedy for all TNRCC waste programs-fail to treat the simplest
of these programs, PST, in a fair manner. Since PST was the
program used to pioneer risk-based assessment in Texas, why
not leave it to continue operating within its current rules and
guidance?

The commission notes that the timing of the adoption of
this rule and the sunset of the PST Remediation Fund are
purely coincidental, albeit it may be unfortunate timing. The
commission began this rulemaking in 1995 with an initial goal
of adoption within one year. At that time, there was no
sunset to the PST Remediation Fund. The rulemaking has
taken greatly longer than anticipated and the legislature has
since adopted PST Remediation Fund sunset statutes. This
rulemaking represents a shift in focus for the PST corrective
action program so that the commission can manage all of the
corrective action programs in a like fashion for the reasons
stated in pages 24 TexReg. 2375-2384 of the draft RIA. As to
costs, the commission notes that it did not intend that this rule
be adopted at the time of the PST Remediation Fund sunset and
that, thanks in part to the fund, most PSTs should be in good
shape and not leaking by the time this rule becomes applicable
to them in 2003.

Concerning the RIA, Environmental Fuel Systems, and ICE
commented that it appears that the general requirements
for assessment still demand acquisition of significantly larger
volumes of data before one can proceed to the next step in
the TRRP process. In the rule preamble, a cost analysis
of PST-related sites has been performed by TNRCC staff.
This indicates that average costs for PST assessment and
remediation will increase by at least two to three times, and
we contend that staff has underestimated the cost increases
for lab work and institutional control remedies.

The commission disagrees that laboratory costs were ne-
glected. Additional laboratory costs were factored in for all ad-
ditionally required assessment and monitoring. In general, the
performance of the PST program on many fronts, including lab-
oratory QA/QC has been better than realized under other pro-
gram areas and therefore costs are expected to remain approx-
imately the same, with the exception that more samples may
need to be collected as a function of further assessment and
monitoring. The commission acknowledges that institutional
control costs were not specifically addressed in the PST exam-
ples as the commission does not have any first hand knowledge
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of the cost of filing institutional controls. To compensate for the
lack of knowledge regarding the cost of institutional controls, the
examples did not rely only on institutional controls. The costs
for a person to obtain the institutional controls would not be
more than the difference between the cost of remediation with
controls and the cost of remediation without controls. In some
cases this increment could be limited further by the value of
the property if it were uncontaminated (i.e., full property value).
The draft RIA was soundly completed.

Concerning the RIA, ICE commented that to estimate the costs
of keeping an LPST case open and in long-term ground-water
monitoring, one might assume annual sampling and gauging of
six monitoring wells with a once-yearly report being sufficient.
Each of those 15 years a responsible person is going to pay
$2,000 or so, hoping to meet the goal of closing the LPST case
through monitored natural attenuation. Without figuring time
value of money, that’s $30,000 in direct costs, not including
the submittal of reports to TNRCC every third year. A $40,000
price tag is more realistic, but what is accomplished through
that process?

The commission agrees that if annual sampling and reporting
are conducted, then such costs may be realized. However,
given that the LPST scenario is using a monitored natural at-
tenuation program, the situation must be that it is a low risk
site and a plume management zone could not be established
for whatever reason. Therefore, the remedial goal is restora-
tion. When assuming a typical LPST benzene, toluene, ethyl-
benzene, and xylenes (BTEX) contaminant issue, if the BTEX
plume is determined to be declining in extent early on (i.e., nat-
urally attenuating), then very infrequent monitoring may be all
that is required. Additionally, there would likely be no basis
to sample but on an infrequent schedule such as every three
years. With this in mind, costs could be greatly less than the
conditions noted by the commentor. The frequency of monitor-
ing should reflect the rate at which the plume is attenuating. If
it is declining at a slow rate, it would likely make more sense to
let a sufficient period of time to lapse between events to allow
time for the plume to attenuate. Monitoring may increase in fre-
quency as the concentrations approach the PCL. To compress
the remedial life span, source area remediation may prove ef-
fective. The commission has acknowledged in the draft RIA that
costs and time spans would often be increased for the PST pro-
gram.

Concerning the RIA, Ranger commented that Mr. Minick has
asserted that for the first five years that the rules are in effect,
the public will benefit from the "improved consistency and
clarity in existing regulations governing the cleanup standards
for contaminated properties." Ranger does not believe that
the proposed rules are clear at all. Rather, Ranger believes
the proposed rules to be unnecessarily voluminous, complex,
and inflexible. Any rule package which requires nine pages
of acronyms (see §350.2 Definitions and Acronyms) cannot
be accurately described as clear. It is Ranger’s opinion that
these rules will create significant confusion, and will set back
environmental protection and site closures for the first several
years that they are in effect while the regulated community and
TNRCC staff are attempting to learn and interpret them.

Concerning the RIA, Ranger commented that they find it per-
plexing that the TNRCC has presented the proposed rules as
a simple, straightforward and cost savings rule package, while
all of the TNRCC technical staff that Ranger has discussed
this matter with agree with Ranger that there is nothing sim-

ple, straightforward, or cost effective about the proposed rule
package. This being the case, these rules can do nothing but
harm the economy of the state, with the most severe impacts
obviously being upon the small to mid-size businesses that are
regulated by the TNRCC in the various program areas.

Concerning the RIA, Ranger commented that Mr. Minick has
stated that the public will benefit as the proposed rules will
be more cost effective than the current cleanup rules utilized
by the TNRCC. Mr. Minick did acknowledge that "In some
cases, the cost of the analysis and development and justification
of a remedy under the proposed rules may be greater than
similar costs under existing rules. These cost increases,
however, will be justified by owners and operators seeking to
determine cost effective cleanup options and should be offset
by the cost savings realized by utilizing the risk based options
offered under the proposed rules." Ranger does not believe that
the above statement was prepared based upon an accurate
cost analysis of the proposed rules. Ranger has been made
aware of conversations with TNRCC PST Division management
personnel who stated that they expect that the new rules will
increase the costs of an initial site assessment/risk evaluation
for a PST site to increase from the current approximate cost
of $10,000-$20,000 to $60,000-$80,000 . As the TNRCC is
aware, the vast majority of regulated sites are presently closed
without any actual cleanup using the existing RBCA rules and
guidelines. Only a small percent of sites are currently required
to conduct actual site cleanups, and these sites typically
contain PSH or have impacted a usable groundwater resource.
Ranger does not believe that the percentage of sites currently
requiring cleanup will be lessened under the proposed rules.
Thus, the net result of the proposed rules will be to greatly
and unnecessarily increase the cost of site corrective actions,
without providing any additional benefit to human health and the
environment.

Concerning the RIA, Ranger commented that Mr. Minick
stated that "a more general savings in cost is anticipated to
result from the overall clarification and simplification of the
regulations governing cleanup standards." As stated above, the
proposed rules are far more complex and difficult to understand
than current TNRCC cleanup requirements. Ranger has had
conversations with TNRCC technical staff who stated that
due to the length and complexity of the rules, they could
not even complete a reading of the rules, much less to
understand the portions which they had read. These statements
from the TNRCC personnel who will actually be charged
with implementing the rules certainly contradict Mr. Minick’s
statements, and appear to be more accurate than Mr. Minick’s
statements.

Concerning the RIA, Ranger commented that under the "Fiscal
Note", several presentations are made concerning costs com-
parisons of current costs on projects versus costs associated
with the proposed rule changes. Please note, in our profes-
sional opinion and experience regarding the pricing of both cur-
rent and future jobs, the costs presented are both incorrect and
misleading. TNRCC costs were obtained using cost guidelines
garnered from the TNRCC Reimbursable Cost Guideline Docu-
ment. TNRCC staff within the PST reimbursement group state
on a regular basis that the costs outlined in this document are
not actually costs for what it will take to complete a job; they
are simply the costs the TNRCC will reimburse. Therefore, our
opinion is that the Fiscal Impact for this rule package is incor-

24 TexReg 7468 September 17, 1999 Texas Register



rect and therefore, the entire rule package should be rescinded
and presented in the future with a true cost analysis.

Mr. Minick’s Fiscal Note analysis was not published with the
rule proposed in March, 1999. Mr. Minick’s analysis covered
a previous version of the rule which has been superceded by
the proposed rule of March, 1999. The current proposed TRRP
Rule includes an updated Fiscal Note analysis.

The commission has not yet conducted any training and staff
have only had limited access to the rule thus far. The rule is
comprehensive, but it does not contain nine pages of acronyms.
The rule contains less than one page of acronyms. Like any
new rule, all involved will experience a learning curve and need
to make a specific effort to become educated with the rule.
Further, persons may need to attend training. The purpose of
the rule is to impart uniformity to the corrective action process.
The rule will do that.

Mr. Minick did not prepare the fiscal note; however, the com-
mission has been up front with regard to cost implications for
the regulated community. The commission also acknowledges
on page 24 TexReg 2400 in the second sentence of the first
paragraph that the rule will have an impact on sites that may
today close without remediation (i.e., low risk sites). The com-
mission stands behind the basis of cost analysis. The costs
are based on demonstrated reimbursable costs, are reflective
of costs developed from market surveys and show a clear rel-
ative cost relationship between the existing rule and this rule.
Clearly, there are companies who charge more than others and
there are companies who charge more than the costs contained
within the Reimbursable Cost Guidelines. The cost may not be
actual dollars, but fully demonstrate relative costs between the
two rules, which is the best that can be done and fully meets
the requirements of the Government Code. The actual dollar
amount is only known after money is spent. With regard to the
Reimbursable Cost Guidelines, the commission disagrees that
the Reimbursable Cost Guidelines will be revised as a conse-
quence of this rulemaking. It may compel some additional work,
but it is more of the same work completed to date and as such
it does not change the corrective action cost structure. Fur-
ther, this rule is not based on increased sophistication over the
existing PST Rule. In fact, over the development of this rule, it
has become apparent that the most sophisticated human health
site analyses are routinely conducted under the PST Program.
Further, because of the current PST Reimbursement Fund el-
igibility deadlines established by the legislature and the timing
of the effective date of this rule, this rule is not applicable to
any responsible party lead LPST site which is eligible for reim-
bursement from the PST Remediation Fund.

The commission further responds that it appears the commentor
is only considering costs to the regulated community, which
is only one facet of the public. As to fear of litigation, the
commission also responds that the basis of the litigation is
the contamination. Without the contamination, there is no
basis for this rule to be applied to a site. The commission is
charged with protecting the public, now and in the future, from
contamination which has affected the waters, air, and soils of
the state. As such, the commission is shifting the long term
management strategy of the PST Program to resolve inequities
between current program areas, to increase the focus on long
term natural resource management and protection, increase the
assurance of future notice, and respond to the legal change
resulting from the innocent owner/operator statute. Those
parties who have taken advantage of the existing program will

likely not be regulated under this rule, unless they suffer a
future release. If those tank systems are properly operated
and managed, those future releases will not be as extensive as
was the case prior to the advent of the PST Program. Those
persons who have not yet taken advantage of the existing rule
still have four years to do so. If this specter of the rule results in
immediate increases in compliance with the existing rule, then
the commission considers that an unanticipated benefit.

Concerning the RIA, Ranger commented that in the cost
analysis, no realisticcost comparisons were presented which
detail all the anticipated costs for offe management plans
which will include substantial legal and site access costs.

With regard to offsite management plans, the commission
surmises that some of the legal cost concerns stem from
the required notification. The PST program already requires
persons to inform others of the presence of contamination on
their property. The commission acknowledges that site access
costs have not been considered, so persons should increase the
projected costs by a representative amount. The commission
also notes that the problem of site access is an inherent part
of the corrective action process, and for sites under the current
TRRP, costs should be less due to the limiting of assessments
to risk-based levels as opposed to background. Costs in regard
to institutional controls have been addressed elsewhere.

Concerning the RIA, Environmental Resources Management
commented that they believe the proposed TRRP does indeed
trigger the Major Environmental Rule and Fiscal Note provisions
of the Administrative Procedure Act. We respectfully implore the
agency to correct the proposed rules to mitigate their economic
impact, and to reinstall in the program the essential incentives
for encouraging voluntary cleanup which will protect human
health and the natural resources of Texas. More specifically, it
appears that TNRCC staff have overestimated the investigation
and remediation costs under the existing rules. We believe
that the staff have relied on conjectures and assumptions in its
recently published risk reduction guidance document instead
of the actual requirements of the existing rules as they had
been consistently implemented at numerous sites prior to 1999.
(For example, for the assumed West Texas Superfund site,
it is unlikely that natural attenuation would be allowed with
ground water exceeding PCLs in off-site areas.) The guidance
document was written theoretically to promote consistency and,
in doing so, the agency adopted as guidance the very same
flaws included in the proposed rules. In essence, these flaws in
the name of "consistency" have eliminated the flexibility in the
rules under what are currently referred to as Standards 1, 2 and
3.

The commission indicated in the preamble that this rule was
treated as a major environmental rule for purpose of preparing
a draft RIA but concluded that the rule did not meet the four
criteria of Texas Government Code, §2001.0225(a), any one of
which would mandate a RIA. The commission acknowledged
that the rule would have impacts to certain sectors of the econ-
omy, some more so than others. The commission disagrees
that the rule will take away the incentives for encouraging vol-
untary cleanup. Among other objectives, this rule is intended to
remove the uncertainty and inconsistency prevailing in the exist-
ing programs. This will lead to a higher degree of predictability
for the outcome of a voluntary cleanup. Regarding estimation
of investigation and remediation cost estimates, the staff relied
upon data from its own contracting and reimbursing functions for
which there is some degree of control over pricing factors. The
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commentor’s assertions regarding the recently published guid-
ance for implementation of the current TRRP are incorrect. The
sources for new guidance are well documented and are based
on current science. Much of this information was also used as
the basis for this rule. Technical appropriateness and correct-
ness should not vary between rules. A methodology is either
right or wrong. What the commentor characterizes as flexibility
under the existing rules, the commission viewed as deficiencies
and shortcomings in guidance, that is, a lack of specificity in
any form, guidance or rule, has resulted in staff and users not
having known limits of acceptable variability. Considerable flex-
ibility has been carried forward into the new rule with a number
of options within the remedy standards and tiers.

Concerning the RIA, Environmental Resources Management
commented that the proposed rules will increase site investi-
gation costs and remediation costs for many properties up to
600% or more with no significant benefit. Environmental Re-
sources Management submitted eight case studies to support
their claim.

The commission has already stated potential cost implications
of this rule in the RIA. The commission has already acknowl-
edged the probability of cost increases within the PST Program
and stands behind the draft RIA. Nothing in the analysis by
Environmental Resources Management has changed the com-
mission’s analysis. The bases for this is noted in the following
specific responses to the Environmental Resources Manage-
ment Case Studies. However, in working through the cost tables
again for PST, several mathematical errors were noted. These
errors have been corrected in the final RIA, but nothing in those
errors changed the conclusions regarding potential costs to the
PST community.

Case Study Number1

Potential Effect of Proposed Rule

Site Background:

Prior industrial use of a site in the City of Houston that is pro-
posed to be redeveloped to a community center. Site had un-
derground storage tanks that have been removed. Phase I and
II site assessments conducted. Most soils collected were sur-
ficial (0-6 inches (in) below ground surface (bgs)). Soils are
clayey to about 13 to 15 foot bgs. Ground water at 13 to 17
feet bgs. Sandy clay at 24.5 to 30 foot bgs. Partial excavation
of site to one to two feet bgs and removal of buildings before
completion of Phase II. Eight deep (15 to 30 foot bgs) borings
completed as temporary ground water wells, three of which did
not even yield enough water for purging. Conducted a Draft Risk
Reduction Evaluation and derived construction worker Cleanup
Levels and resident vapor inhalation Cleanup Levels. Main con-
cerns are total petroleum hydrocarbons (TPH) in surficial soil
above 950 part per minute (ppm); affected areas are to be ex-
cavated. Benzene at 0.9 milligrams per kilogram (mg/kg) at 16
-18 foot bgs in one sample; benzene at 0.97 mg/L and 1.0 mg/
L in two different ground water samples. Site was remediated
under VCP. Site was closed as a Risk Reduction Number 3
cleanup by TNRCC in April 1998.

Assumptions under new rule:

1. Assessments of soil have to be done to 15 feet bgs, or depth
to ground water if less, for residential land use. Total of 25 new
borings.

2. Site will be deemed Class2 ground water for residential use.
Will require the setting of points of exposure and protective
concentration levels. Remediation scenario will have to include
either: 1) plume management zone, 2) remediation by natural
attenuation, or 3) active remediation.

3. Additional ground water monitor wells will be needed to de-
fine ground water impacts, direction, velocity, plus two will need
to be placed in the vicinity of environmental resource manage-
ment (ERM) 1 and ERM3 (ten total). Quarterly monitoring for
all new wells for one year, followed by annual monitoring for
natural attenuation and plume management zone options.

4. Excavations will be to five foot bgs because of statistics
limitations and 1/8-acre requirements.

5. Active remediation is a pump and treat system, five years of
operation and maintenance (O&M).

6. Will need to conduct an ecological risk assessment, $1,000
for lst tier.

Conclusions:

The proposed rule would have a significant impact on the scope
of work and costs associated with remediation of this site.
The most significant changes are due to the change in the
definition of surface soil and the classification of ground water,
which lead to an estimated increase of $426,397 to $506,397
for assessment and remediation, for a total cost of $827,313-
$907,313. By changing the depth of surface soil, increased
costs are incurred with assessment and are assumed to lead to
increased excavation requirements. If the site’s ground water
is classified as Class 2, there are significant assessment and
remediation activities because only a very limited sampling of
the site’s ground water has been conducted to date.

There are no monitoring wells at the site; direction of ground
water flow, hydraulic conductivity, ground water velocity, and
ground water yield are all unknown. A complete hydrogeological
investigation will have to be undertaken as a Class2 site; a
moderate amount of hydrogeological characterization would
nevertheless be required merely to determine whether a Class3
scenario could be justified (costs not estimated here). There
are also some new reporting requirements; depending on their
complexity, the aforementioned estimates could be low. In
closing, it is doubtful that this site could have attained closure
as expeditiously under the proposed rule as under the current
TRRP and the VCP.

The commentor’s assumptions and conclusions are in error.
Specifically, the commentor states that the change in definition
of surface soil and the classification of groundwater will lead
to a significant increase in costs. First, the commission
responds that five of the six assumptions indicate cost increases
where there are none. Assumption Number 1 indicates an
increase of 25 new borings and provides absolutely no basis
for any increase in borings due to rule requirements. The
vertical assessment of soils required by the rule does not
require that soils have to be assessed to 15 feet below ground
surface, or to the depth to groundwater if less, as stated.
In fact, in the example provided, groundwater was analyzed
and thus the vertical soil assessment requirements could be
terminated at the vertical extent of the concentration in soils
which is protective of the underlying groundwater. Under the
current TRRP (30 TAC 335), vertical soil assessments must be
conducted to either the method detection limit or background,
whichever is higher so that persons can ensure adequate deed
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notice. Thus, the TRRP may actually reduce the vertical
soil assessment requirements. Under Assumption Number
2, the site is "deemed" class 2 for residential use and it is
correctly stated that there are several groundwater response
options under the TRRP rule; 1) plume management zone; 2)
remediation by natural attenuation; and 3) active remediation.
The current TRRP will not allow the "plume management zone"
option for residential properties and thus there are only two
options under the existing rule for this site: 1) remediation
by natural attenuation, and 2) active remediation. Assumption
Number 3 states that there will need to be additional wells,
however, this is not correct as the assessment requirements for
groundwater are the same under the TRRP rule as is required
in the VCP. Both require that useable groundwater (e.g., class
2) be assessed to the health-based level. Also, the TRRP rule
does not specify monitoring requirements for natural attenuation
or plume management zones as the commentor seems to
indicate. In assumption Number 4, there is a reference to the
need to excavate to five feet because of statistics limitations and
1/8 acre requirements. The commission is not aware of any
statistics limitations in the rule which would require excavation
to five feet and further notes that the 1/8 acre requirement is the
same under both the TRRP rule and the current TRRP (30 TAC
335) with the Consistency Memorandum. Assumption Number
5 is actually an option chosen by the person responsible for
the site and is not a rule requirement thus any associated
costs are not due to the TRRP rule. In assumption Number
6, there is a cost estimate to complete a Tier 1 ecological
exclusion criteria checklist. The TRRP rule does require that
a Tier1 checklist be completed, however, the current TRRP
also requires the protection of ecological receptors but does not
specify the mechanism. If the person could demonstrate that
the actions taken for human health are adequately protective of
ecological receptors, then this would satisfy the current TRRP.
It is only reasonable to assume some cost to accomplish this
requirement for the existing rules.

In conclusion, the commission notes that most of the assump-
tions which resulted in the increased costs as indicated by the
commentor are either not valid or there is no difference be-
tween existing rule requirements and those in the TRRP rule.
In fact, given the commentor’s designation of residential land
use and the fact that the current TRRP will not allow the use
of a "plume management zone" approach while the new TRRP
rule will allow plume management zones on residential prop-
erty, the TRRP rule may actually result in a cost savings. This
is supported by the fact that the potential cost savings of using
a plume management zone may greatly exceed the $1,000 es-
timated for the Tier 1 ecological exclusion criteria checklist.

Case Study Number 2

Potential Effect of Proposed Rule

SiteBackground:

Commercial/industrial site in Cleburne, Texas that has manufac-
tured explosive devices. Site had pits (dry) ponds of wastewa-
ter, oil-impacted soil. Soils are silty clay; no shallow ground wa-
ter encountered during investigations that extended to 50 foot
bgs. Ground water in region is at greater than 500 foot bgs,
so no impacts were considered under the existing rule. Con-
stituents of concern at the site were explosives, volatile organic
compounds (VOCs) and TPH. Risk Reduction Evaluation was
conducted using an industrial worker scenario. Site was reme-
diated under the VCP. Impacted shallow soils were excavated

and placed in burn pit. The burn and disposal pits were then
capped. The burn pit and disposal pit were closed under Stan-
dard Number 3; the rest of the site was closed under Standard
Number 2. Certificate of Completion received form TNRCC in
March 1998.

Assumptions under proposed rule:

1. Assessment of surface soil have to be done to 15 foot bg.
Site had several borings to this depth already, so only nine
additional borings should be necessary.

2. A soil leachate to ground water PCL will not be required, as
according to the exception in §350.75(b)(7)(C), page 91.

3. Excavation will be to five foot bgs.

4. Will have to conduct an ecological risk assessment, $1,000
for lst tier.

Conclusions:

The proposed rule will not have a significant impact on this
site, primarily because there is no pervasive shallow ground
water at the site and it is highly unlikely that the deep aquifer
was affected by past activities. While substantial justification
was given for these positions in the Risk Reduction Evaluation
Report, the new rules provide no practical mechanism for
addressing ephemeral shallow ground water, given the new
classifications of ground water in the proposed rule and the
classification of yield based on a single well for an area. It is
expected the shallow ground water monitoring plan that was
submitted as Attachment F to the Risk Reduction Evaluation
Report would be required for up to 30 years (we’ve assumed
five years). The plan called for the installation (and sampling if
possible) of three wells. The existing risk assessment already
considered the industrial worker scenario at the maximum
concentration detected in the 0.7-acre exposure area (the burn
pit and disposal pit), and the site met those concentrations,
so there should be no issue with attaining cleanup criteria.
The other areas of impacted soil were considered individually,
which is sufficiently close to the exposure area requirement of
the proposed rule that there should be no substantial change
in conclusions or cost. The major potential cost under the
proposed rule would be deeper excavation and deeper soil
borings. The proposed rule might increase the cost of chemical
analyses by perhaps 5-10% for the increased QA/QC reporting
requirements, although that cost was not included in this
estimate. Another increase will be the cost of an ecological
risk assessment. The total cost for this project may rise by
$22,700 under the proposed rule, to a total cost of $799,150.
Site Number 2 should still be able to attain a Certificate of
Completion under the proposed rule as it had under the current
TRRP and the VCP.

The commentor makes some correct assumptions about the
implementation of the TRRP rules and the resulting cost
savings. The ability to not have to develop and assess to
a concentration in soils which is protective of the underlying
groundwater is a significant cost savings issue. Unfortunately,
the commentor makes several assumptions which are incorrect.
The surface soils do not have to be investigated to 15 feet
as the commentor states. Also, the commentor provides no
rationale for excavating to five feet when using the TRRP rule
versus capping under the current TRRP (30 TAC 335). The
TRRP rule also allows the use of caps and this option could
have been chosen for this site. Under either rule, institutional
controls would be required. The incorrect assumption which has
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a significant cost impact is the quarterly monitoring for 30 years.
Also, the rule does not state that groundwater classification
will be necessarily based upon a single well. The person
describes the groundwater at the site as being "ephemeral
shallow groundwater" and states that there is no practical
mechanism for addressing this kind of groundwater. This is not
correct if he means by this that the rule does not clearly state
the requirements which pertain to low-yield zones. In order to
be a class 1 groundwater resource a groundwater-bearing unit
must be capable of yielding groundwater at a sustainable rate
of greater than or equal to 144,000 gallons per day to a well
with a 12 inch diameter casing. Further, in order to be a class
2 groundwater resource a groundwater- bearing unit must be
capable of yielding groundwater at a sustainable rate of greater
than or equal to 150 gallons per day to a well with a four inch
diameter casing. Thus, if the groundwater-bearing zone is not
capable of yielding at least 150 gallons per day on a sustainable
basis throughout the year then it will be classified as Class 3
groundwater with the associated response objectives. If the
person had made the demonstration that groundwater is not
threatened and that it is unnecessary to develop a protective
concentration level for soils to be protective of groundwater,
then there does not seem to be any rationale for monitoring
groundwater for 30 years as suggested.

In summary, the commission notes that the site can be capped
under the TRRP rule in the same manner as indicated under
the current Risk Reduction Rule closure and that no additional
assessment is necessary assuming the site met the assess-
ment requirements under the current TRRP to define the full
nature and extent. The only potential increase in costs may be
associated with the Tier 1 ecological criteria checklist and this is
suspect, as the person is to protect ecological receptors under
the current TRRP also.

Case Study Number 3

Potential Effect of Proposed Rule

Site Background:

Underground storage tanks were removed from an industrial
facility. TPH (20,800 ppm) and benzene (2.02 ppm) were de-
tected in the soil and ground water, respectively, as determined
through soil borings and monitoring wells. Analyses of on-site
surface water indicated no volatile or semivolatile compounds
were detected. Additional borings and monitoring wells were
placed to estimate the extent of affected soil, bringing the total
to 15 borings and nine monitoring wells. Based on the pres-
ence and distribution of these constituents, risk assessments
indicated that there was no unacceptable risk through potential
direct contact with soils using both Trespasser Scenario and
Short- Term Excavation Scenario. Based on site-specific con-
ditions, it was unlikely that the ground water would be used as
a drinking water source. Therefore, it was assessed that there
was no risk to human or aquatic life based on treatment re-
ceived through natural permeation of the ground water prior to
the discharge to a surface water source. The site was closed
without remediation. The cost of this assessment, which was
part of a much larger project for the client, was $99,000 .

Assumptions:

1. Investigation of the soil would require dividing, the site into
six soil exposure areas of 1/2 acre each. (§350.51 (3)-(4))

2.Due to sampling requirements proposed by the new TRRP,
there would be a minimum requirement of five samples, applied

to each of the six soil exposure zones. The total number of
surficial and subsurface soil samples for the entire property is
30 each. (§350. 51 (1)-(2))

3. The soil contact scenarios chosen for the risk assessment
would not have been allowed. Instead, an Industrial Worker
Scenario, which is a much more conservative scenario, would
need to be implemented for this commercial/industrial site.
(§350.71 (b)(4))

4. Under this scenario, and with the revised definition of surficial
soil (from 0-2 feet under the current TRRP to 0-5 feet under
the proposed TRRP), the affected soils would have required
remedial action. The soils would need to be addressed.

5. The ground water (at 10-15 feet, with a hydraulic conductivity
of 2.786 x 10- 3cm/sec and a yield greater than 150 gal/day)
would have likely been categorized as a class 2 ground water
source. (§350.52 (2))

6. To verify this, an investigation of all facilities within 1/4 mile, to
unveil any useful environmental information, and a field survey,
to locate all water wells and receptors with 500 feet of the facility,
would be required. (§350.51 (i)-(1))

7. As a class 2 ground water source, the ground water would
have had to meet drinking water MCL requirements (0.005 mg/L
for benzene), thus remedial action would have been necessary.
(§350.52 (2))

8. There are two options: a) natural attenuation; and, b) active
remediation (as proposed in the Cost Analysis section of the
proposed TRRP and its associated documents).

9. Under the natural attenuation scenario, the soil would require
attention to prevent erosion and migration of constituents of
concern off-site. The method chosen is the application of
vegetative cover. (§350.33 (e)(2)(A))

10. In consideration of naturally attenuating ground water,
a plume management zone would need to be established.
Without the benefit of relevant supporting data, it is assumed
that the ground water meets all the requirements for a plume
management zone outlined in the proposed TRRP. (§350.33
(f)(4)(F)(i))

11. Since this site is not owned by a small business, the owners
of this site would be required to demonstrate financial assurance
on this site for the entire duration of the monitoring period,
estimated by the proposed TRRP to be 30 years. (§350.33
(h))

12. In the case of active remediation, it is proposed that the
affected soils be removed and capped, and the ground water
be treated through a pump-and-treat system, supplemented by
product recovery.

13. For the affected soils, additional depths would be tested
and, based on the available data and the presence of con-
stituents of concern in ground water, require action to a greater
depth than under the current rules. The assumed depth of af-
fectedness is five feet (as a result of the Industrial Worker Sce-
nario). (§350.71 (b)(4))

14. The affected soils would have to be excavated and treated
prior to use anywhere else, on-site or off-site. (§350.36 (b))

15. A geosynthetic clay liner (GCL) cap with bedding and liner,
with topsoil and vegetation would be constructed to protect the
migration of constituents of concern contained within the subsoil
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from migrating into the ground water and altering the stability of
the plume management zone. (§350.33(f)(3)(c))

16. In terms of ground water remediation, it is not required to
establish a plume management zone to implement an active
remedial action, however, to fully understand the nature of the
affected ground water and to assess whether post-action care
standards are to be met, all the necessary steps of establishing
a plume management zone are to be implemented. (§350.33
(g)-(m))

17. Based on the extent of the affected area, an 200-foot
interceptor trench and a pump-and-treat system would be
implemented to contain and remove product to an acceptable
concentration.

Proposed rule requirements:

Additional borings and monitoring wells; establishment of six
soil exposure zones; additional surficial soil, subsurface soil,
sediment, ground water, and surface water samples are re-
quired. The scenarios under which the risk analyses are ex-
ecuted are more stringent, especially considering that the surfi-
cial soil depth is five feet and all industrial soils require risk as-
sessment with the Industrial Worker scenario. If there were the
option granted for natural attenuation given the available data,
migration prevention measures would entail a cost of $227,600.
More likely, active remedial actions would be initiated, due to
the more conservative state mandates, and the cost for inves-
tigation, remedial action and monitoring would be $1,135,900
million .

This particular case study is very confusing and numerous de-
tails presented conflict with eachother. However, the commis-
sion is attempting to address the issues presented to help the
commentor better understand the current Risk Reduction Rule
and the TRRP rule. The commission also assumes this case
study is a hypothetical example and not an actual contamination
event as an actual site so "closed without remediation" would
most likely be in violation of existing rules.

A discussion of the assumptions follows:

1. The TRRP rule does not require the use of exposure areas,
this is optional and only pertains where the person desires to
use statistics to develop representative concentrations. Also,
the use of exposure areas is the same under both rules when
considering the Consistency Memorandum.

2. There is no minimum sampling requirement in the rule as
the commentor suggests.

3. The soil contact scenarios presented are not allowed under
either the current Risk Reduction Rule or the TRRP rule.

4. The TRRP rule does extend the depth where it is assumed
that a worker may contact soils on commercial/industrial prop-
erties from two feet to five feet. This may require additional re-
mediation where the protective concentration in soils is driven
by direct contact with soils (i.e., dermal contact, ingestion, and
inhalation of volatiles and particulates), rather than protection
of the underlying groundwater.

5. The groundwater as described could be classified as class
2 in the TRRP. However, the existing rules also classify this
groundwater as useable and require an appropriate response.
Proper application of the current TRRP does not allow site-
specific conditions to be used to make a determination that it

is "unlikely that the groundwater would be used as a drinking
water source."

6. The requirements to conduct the receptor survey are stated
correctly.

7. The TRRP rule does not require that class 2 groundwater
is remediated as stated but allows for the creation of plume
management zones, in appropriate situations.

8. The commentor only lists two of the options available for
class 2 groundwater. As clarified in Number 7 above, plume
management zones may be utilized for class 2 groundwater.

9. The commission clarifies that if it is necessary to address
soils to prevent erosion and migration of contaminants off-site,
then this should be done under both the current Risk Reduction
Rule and the TRRP rule. The discussion on this case study and
the documented costs seem to indicate that the commentor’s
original plan allowed these contaminants to be washed off-site.
Clearly, such actions are in violation of State law and should
not be allowed.

10. The TRRP rule does not require that a plume management
zone be established when natural attenuation is used as a
decontamination remedy to obtain Remedy Standard A.

11. Financial assurance is not required at this site and is only
required for physical controls.

12. The remedies discussed under this assumption are options
which the rule allows but does not compel.

13. The commentor appears to suggest that if contaminants
are in groundwater, then the rule requires that soils be cleaned
to a greater depth than what would be required under the
current Risk Reduction Rule. This is not correct. There is no
explanation provided for such action. Even increasing the depth
for surface soils under the commercial/industrial land use does
not mean that all soils within five feet of the surface have to be
excavated. They may be capped as necessary.

14. The rule requirements for soil reuse are meant to increase
the ability to reuse soils and in fact, the soils do not have
to be treated prior to reuse unless there are more stringent
federal requirements, such as the Land Disposal Restrictions.
Otherwise, the soils may be placed such that Remedy Standard
B is met for the new location.

15. The actions discussed to protect the underlying groundwa-
ter are necessary no matter which rule is used.

16. The actions necessary to "fully understand the nature of the
affected groundwater and to assess whether post-action care
standards are to be met" should be conducted under both rules
and therefore there is no cost increase.

17. The actions chosen are certainly available options but are
not required per se by the rule. The TRRP rule clearly allows
the person to choose the most cost effective response actions.

The additional costs indicated by the commentor are not
supported when evaluating what actions should have been
conducted at the site under the current TRRP (30 TAC 335). In
particular the commentor seems to indicate that as closed under
the existing rules, the groundwater plume was left to expand
uncontrolled, contaminated soils were allowed to be washed off-
site and essentially, the site is only protective for a trespasser
or short-term excavation construction worker. The majority of
the increased costs indicated by the commentor are the result
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of actually addressing site risk such that the property is safe for
actual use by a site worker and not the result of the new TRRP
rule. The costs to address the contamination under the TRRP
rule could actually be less than under the current TRRP due to
the ability to allow plume expansion within a plume management
zone. The policy under the existing rule is to require that the
plume not be allowed to expand, which means that groundwater
concentrations must be remediated to a concentration which
can migrate without controls and not exceed the drinking water
level at the current leading edge of the plume. The TRRP
rule will allow for additional plume expansion and thus a higher
concentration may be allowed to remain within the plume and
still not exceed the drinking water level at the new leading edge
of the plume. This higher concentration means possibly no
remediation in the groundwater or, at least, less remediation
will be required. Without more site-specific information, it is not
possible to determine if this reduction in costs will offset any
increase due to TRRP (i.e., potential additional remediation to
address surface soils to five feet and the costs of a receptor
survey).

Case Study Number 4

Potential Effect of Proposed Rule

Site Background:

A former gas station was sold to a commercial facility. During
the performance of a Phase I Environmental Site Assessment,
historical sources of TPH and benzene in subsurface (below
five feet) soil and ground water, a six foot deep lens which
lies 12 to 15 feet below ground surface. Constituents were
detected on the subject property and adjoining properties.
Six underground storage tanks were identified and removed.
Two hundred fifty cubic yards of affected soil were excavated
and disposed at a hazardous waste landfill. Subsequent
soil monitoring indicated that levels of constituents remained
unacceptable and an additional 250 cubic yards were removed.
As a result of this second event, constituents were below levels
of detection. A human health risk assessment indicated that
levels of constituents in ground water were within acceptable
levels. To verify this, an investigation of all facilities within 1/4
mile, to unveil any useful environmental information, and a field
survey, to locate all water wells and receptors with 500 feet of
the facility, were conducted. Two additional monitoring events
occurred over the next six months, indicating the plume had
stabilized to an acceptable level. The site was subsequently
closed. The cost for the project was $18,500.

Assumptions:

1. The ground water (TDS < 10,000 mg/L, yield < 150 gal/day)
would have likely been categorized as a class 2 ground water
source under the new qualifications. (§350.52 (2))

2. As a class 2 ground water source, the ground water would
have had to meet drinking water MCL requirements (0.005 mg/L
for benzene), thus remedial action would have been necessary.
(§350.52 (2))

3. There are two options: a) natural attenuation; and, b) active
remediation (as proposed in the Cost Analysis section of the
proposed TRRP and its associated documents).

4. Under the natural attenuation scenario, the soil would require
attention to prevent erosion and migration of constituents of
concern off-site. In the commercial/industrial setting of this
site, methods would be limited to isolating affected soils and

preventing water moving over exposed soil through the use
of impermeable liners. Periodic rotation of the soils would
decrease isolation time. (§350.33 (e)(2)(A))

5. In consideration of naturally attenuating ground water,
a plume management zone would need to be established.
Without the benefit of relevant supporting data, it is assumed
that the ground water meets all the requirements for a plume
management zone outlined in the proposed TRRP. (§350.33
(0(4)(F)(i))

6. Since this site is owned by a small business, the owners
of this site would not be required to demonstrate financial
assurance on this site for the entire duration of the monitoring
period, estimated by the proposed TRRP to be 30 years.
(§350.33 (h))

7. In the case of active remediation, it is proposed that the
affected soils be removed and capped as was executed under
the current rules. The ground water would be treated through
a pump-and-treat system, supplemented by product recovery.

8. For the affected soils, additional depths would be tested and,
based on the available data and the presence of constituents of
concern in ground water, require action to a greater depth than
under the current rules. However, since soils were removed
twice and constituents were below levels of detection, no
additional work would have been required. (§350.71(b)(4))

9. In terms of ground water remediation, it is not required to
establish a plume management zone to implement an active
remedial action, however, to fully understand the nature of
the affected ground water and to assess whether post-action
care standards are to be met, all the necessary steps of
establishing a plume management zone are to be implemented.
(§350.33(g)-(m)) Proposed rule requirements:

Two additional monitoring wells would be required to establish
the vertical and horizontal depth of the plume; additional surficial
soil samples are required. The scenarios under which the risk
analyses are executed are more stringent in terms of MCLs
for ground water categorized as class 2. If there were the
option granted for natural attenuation given the available data,
migration prevention measures would entail a cost $181,600.
More likely, active remedial actions would be initiated, and the
cost for investigation, remedial action and monitoring would be
$238,450.

The case example contains some errors in the assumptions
regarding the application of this rule. With regard to the specific
assumptions:

1. The groundwater is stated to have a TDS content less
that 10,000 mg/l and a yield of less than 150 gpd. Section
350.52(3) specifically states that a groundwater yield less than
150 gpd qualifies as a class 3 groundwater. The only possible
modifying factor is if the groundwater COCs are in sufficient
proximity to a water well such that the COCs could impact
the well (§350.52(2)(A)). The case scenario indicates that a
receptor survey was completed for the current rule, as would
be required under this rule, but does not indicate that wells
were present. Therefore, the commission presumes no wells
were present and thus, the groundwater is class 3.

2. From the information provided, the groundwater is class 3,
not class 2, and as such the benzene PCL is 0.5 mg/l.

3. No concentration information was provided, and no case
reference was provided so there is no way to determine what
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actual site concentrations are. Therefore, the commission
assumes that no further action would be necessitated, and
therefore, no additional costs are incurred over that spent.
However, if groundwater benzene concentrations do exceed
0.5 mg/l, then further corrective action would be necessitated.
However, there are actually three possible options: (1) plume
management zones; (2) natural attenuation, or (3) active
remediation.

4. The commission is perplexed by this comment. If there are
unprotective concentrations eroding from the site, then that is
the situation under the current rule as well. This rule would not
have any additional increased impact in that regard. It is not
acceptable under the current rule (see 30 TAC §334.203(1)(A),
(J)(iii), (K), and (O); 30 TAC §334.203(2)(A), (I), (K) and (N))
and PST guidance (see the Site Conditions Section under
the Exposure Setting Characterization of page 26 of the PST
guidance document Risk-Based Corrective Action for Leaking
Storage Tank Sites, RG-36, January 1994) to allow unprotective
concentrations of COCs in soils to erode from a site. Further,
the case scenario description and assumption 8 indicate that
contaminated soils have already been excavated to below levels
of analytical detection, so it is not apparent why the commentor
presumes soil remediation is necessitated under this rule.

5. Plume management zones are the remedial solution. In
this rulemaking, monitored natural attenuation is a remedial
alternative to remediate the PCLE zone (i.e., to 0.5 mg/l in this
case scenario). If a plume management zone is used, then
no additional costs are anticipated as the commentor states
that sufficient data had already been collected to demonstrate
the plume is steady state. Therefore, the plume management
zone should be intact and persons could seek no further action
under §350.33(i)(1). Given that the case scenario is likely a fuel
hydrocarbon plume since the site is a former gasoline station,
and such plumes are most commonly steady state or declining
in extent based on the 1997 Texas Bureau of Economic Geology
Study Extent, Mass, and Duration of Hydrocarbon Plumes
from Leaking Petroleum Storage Tank Sites in Texas, GC97-1,
the commission anticipates alternative monitoring to the three-
year standard would be allowed. No details were provided
regarding landownership, therefore the commission assumes
the groundwater PCLE zone is on-site and that the person
owns the property and the person is able to file the necessary
institutional controls.

6. Financial assurance is only required when a physical
control is used as a remedy under Remedy Standard B. The
commission agrees that if the person is a small business, there
is a potential reduction in the amount of financial assurance
that would need to be demonstrated. However, given the
commission’s points in response to assumption 4, there is no
clear logic as to why a physical control is needed for the soil.
Financial assurance is not required for plume management
zones unless the plume management zone is maintained by
a physical control.

7. Again, given the description of the case scenario, the
commission does not understand the basis for additional soils
remediation. With regard to groundwater, if the groundwater
concentrations exceed 0.5 mg/l, then further corrective action
would be required, which could include active remediation.
Groundwater pump and treat is a commonly employed remedy,
but the commission does not have any basis to evaluate the
adequacy with regard to this site. However, the 1997 Texas
Bureau of Economic Geology Study Extent, Mass, and Duration

of Hydrocarbon Plumes from Leaking Petroleum Storage Tank
Sites in Texas, GC97-1 does note some general observations
about pump and treat. Product recovery is mentioned in
assumption 7. No mention of product was made in the analysis.
Section 334.79 of the existing PST rule requires the recovery
of product to the maximum extent practicable.

8. The commission points out that the soil depth criteria for
human health protection at residential sites are the same for
the existing PST program and this rule (i.e., 15 feet). However,
the human health soil depth criteria between the two programs
are not the same for commercial/industrial sites. Under the PST
program, the soil depth for commercial/industrial sites is 15 feet.
Under this rulemaking, the default for commercial/industrial sites
is five feet (see page 20, of the PST guidance document Risk-
Based Corrective Action for Leaking Storage Tank Sites, RG-
36, January 1994 and §350.4(84) and §350.37(c)). For both
programs, soils must be protective throughout the soil column
for the underlying groundwater. Further, with regard to the
requirements for vertical delineation of soil contamination, the
two programs are equivalent (see the vertical soils delineation
portion of the PST guidance document Guidance for Judging
the Adequacy of Contaminant Delineation for Purposes of
Determining if Further Corrective Action Is Needed, February
10, 1997 and §350.51(d)). Given, the commission’s points,
and the earlier points about the representation that all soils
were excavated to non-detect levels, the commission does not
understand the basis of the assumptions in item 8.

9. If the goal of the remedial strategy is to restore the
groundwater, then no post-closure care is required. Post-
closure care is only required for Remedy Standard B, such as for
plume management zones. However, as explained in relation
to assumption 5, the post-closure care may not be warranted
for this site.

For all of the above reasons, the commission does not interpret
any additional costs for this case example above that already
incurred under the existing PST program.

Case Study Number 5

Potential Effect of Proposed Rule

The subject property is a former underground storage tank
(UST) location. Laboratory results from tank removal activities
indicated high TPH concentrations in the soil. Twenty soil
borings were installed to approximately 20 feet (ground water)
to delineate the vertical and horizontal extent of affected soil
area. Ground water samples were collected and analyzed
from six temporary piezometers onsite. TPH concentrations
were detected in the groundwater. Property owners requested
approval for closure of the UST site. Five monitor wells were
installed in response to the Texas Water Commission’s (TWC)
request for additional information to assess potential ground
water impact. Additional investigation activities included the
installation of four monitor wells (downgradient, upgradient, and
offsite), six soil borings, soil testing, and sampling ground water
for BTEX, water quality parameters, TDS, and TPH.

Analytical results reported low concentrations of BTEX and
TPH in the ground water at the site; however, no detectable
concentrations of BTEX and TPH were reported from offsite
wells. Soil samples from offsite soil borings also indicate no
detectable soil TPH or BTEX concentrations. Soil borings below
the former tank pit area indicated notable levels of TPH and low
levels of BTEX. BTEX concentrations in both soil and ground
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water were reported to be below the TWCs cleanup criteria
for LPST sites. Additional soil borings (at 12-foot depth) taken
from the former tank pit area reported high TPH concentrations,
although at lower levels than previously reported. Two soil
excavation events removed approximately 170 cubic feet of soil
(depth=10 feet). The excavated areas were backfilled with clean
fill and capped. Soil gas samples were collected before and
after the excavation events to address the TNRCC’s concerns
with potential indoor air methane levels for a hypothetical
building near the former tank pit and to assess whether the TPH
concentrations on site indicate the presence of phase separated
hydrocarbons. Soil vapor concentrations were estimated to
be protective of human health from inhalation and explosive
hazards. Calculations and literature reviews indicated that the
maximum amount of weathered diesel measured as TPH at
the site is insufficient for there to be recoverable PSH. Based
on TNRCC guidance, it was suggested that further corrective
action was no longer required. The site was closed.

Under the proposed rules, additional samples would be needed
for determination of background concentrations, ESA updates
for a 500 foot field survey; water well/receptor survey, a 1/4
mile property search for environmental information, and more
stringent QA/QC. This amounts to a $6,000 increase in the
cost of the project. A TPH risk assessment would have been
required and leaching tests would have failed and triggered
additional soil removal to protect ground water since proposed
rules require extensive modeling and do not allow historical
considerations of time without such modeling, modeling would
have required additional investigations and well testing.

The commission does not understand the basis for many of the
claims asserted by the commentor with regard to the existing
rule. First, the commentor states that background would need
to be determined. The commission does not understand this
conclusion. Background is only an issue if the person is
attempting to demonstrate that the PCL is below background
or that site concentrations are not above background. Rarely
is background ever considered under a PST case and this
rulemaking in no way changes that. In fact, with regard to
these organic COCs, natural background is effectively zero. The
only other background factor could be in relation to the vertical
soils delineation. The current PST program requires the full
vertical delineation of soil contamination (see PST guidance
document Guidance for Judging the Adequacy of Contaminant
Delineation for Purposes of Determining if Further Corrective
Action Is Needed, February 10, 1997). However, the case
scenario indicates that the full extent of soil contamination was
determined to the water table, so again there appears to no
basis for the background determination.

The current PST program requires a receptor survey as a
general requirement, especially when groundwater is affected
(see PST guidance document Guidance for Risk-Based Assess-
ments at LPST Sites in Texas, RG-175, October 1995). This
rulemaking does not change the status quo with regard to the
current PST program.

With regard to QA/QC, there is no net change in the QA/
QC requirements. PST QA/QC requirements, when properly
followed, comply with this rulemaking.

This rulemaking does not mandate the analysis of any particular
COC. The program area makes those determinations. The
PST program does not currently set cleanup levels for TPH
as a normal course of action, but could require such cleanup

levels to be established where warranted. However, the
PST guidance document Risk-Based Corrective Action for
Leaking Storage Tank Sites, RG-36, January 1994, does
specifically state on page 24, in item 6 of §4.5 that: "Site
monitoring date should indicate that TPH values are stabel
or declining. Sufficient monitoring data must be available to
support these determinations." The adoption of this rule will
not in and of itself change the position of PST regarding TPH
cleanup levels. Further, the commentor presumes the soil TPH
levels are not protective and would fail leachate and modeling
evaluations, bur provides no basis for this presumption. This
automatic presumption concerning the leachate causes some
conservation considering that the above requirements for the
existing program must be met. However, based on the limited
information provided and the fact that TPH cleanup levels have
not been established by the agency for diesel using the TRRP
methodology, there is no factual basis presented to presume
any soil cleanup with regard to TPH would be necessitated
should the PST program direct a TPH evaluation at the site.

With regard to the historical data use, the interpretation of the
commentor is unfounded. The rule does not state that historical
data cannot be relied upon. In fact, the rule language actually
implies quite the opposite. Section 350.75(g) specifically
requires that where modeling conclusions are inconsistent with
site data, site data is given priority. The rule is silent as to
if the data is collected before or after the evaluation, but the
general assumption in developing the rule is that historical data
would often already be available and modelers should verify that
modeling conclusions are consistent with what is known about
the site.

The commission sees no consequence of this rulemaking that
would increase the costs of this site. In fact, the level of site
assessment that was conducted for the PST site under the
existing rule would probably support a Tier 2 or Tier 3 analysis
with regard to the soil vapor pathways. As such, this rulemaking
with regard to level of effort in the PST program to set cleanup
levels is of the same caliber that this rulemaking will necessitate.

Case Study Number 6

Potential Effect of Proposed Rule

Three USTs were discovered during utility excavations. Soil
analyses from tank pull reported a high TPH concentration
near the sidewall of the tank hold. Stockpiles soils also had
TPH concentrations. Seventeen soil borings were completed to
assess the vertical and lateral extent of the TPH-affected area.
Two 5-foot by 2.5-foot by 7-foot trenches were excavated on
the north-central portion of the site to assess surface impacts
in areas inaccessible to the drilling rig. Four soil borings were
converted to ground water monitor wells to investigate whether
the shallow ground water had been affected by hydrocarbons
and the possible extent of migration. One well was completed
west of the site in the adjacent roadway. Ground water sampling
results for three onsite wells and one offsite well had low TPH
concentrations. Ground water BTEX and total lead were below
detection levels. The apparent extent of affected soils and
ground water was determined to be limited to near the tanks.
The RBCA evaluation of remedial requirements for the site
suggested the residual constituent concentrations in soil and
ground water do not pose a significant risk to human health and
the environment. Therefore the site required no further remedial
activity and the site closed. The affected area was covered with
a concrete parking lot. No further ground water monitoring was
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warranted because the release most likely occurred over 30
years and the residual hydrocarbons were weathered.

Under the proposed rules, additional samples would be needed
for determination of background concentrations, ESA updates
for a 500-foot field survey, a 1/4 mile property search for
environmental information, and more stringent QA/QC and
continued ground water monitoring and sampling of two offsite
wells. In addition, without an expensive Tier 3 investigation,
modeling would not substantiate that natural attenuation would
prevent exceedance of MCLs in public right-of-way. Therefore,
a low volume pump and treat system with city pots discharge
would have been selected as lowest cost alternative. Assume
average UST cleanup cost (EPA/UT, 1993) based on Texas
Bureau of Economic Geology (TXBEG) average time given
initial soil and ground water BTEX levels. This would amount
to a $209,600 increase in the cost of the project.

The commission does not understand the basis for many of the
claims asserted by the commentor with regard to the existing
rule. First, the commentor states that background would need
to be determined. The commission points out that background
is only an issue if the person is attempting to demonstrate that
the PCL is below background or that site concentrations are
not above background. Rarely is background ever considered
under a PST case and this rulemaking in no way changes
that. In fact, with regard to these organic COCs, natural
background is effectively zero. The only other background
factor could be in relation to the vertical soils delineation. The
current PST program requires the full vertical delineation of
soil contamination (see PST guidance document Guidance for
Judging the Adequacy of Contaminant Delineation for Purposes
of Determining if Further Corrective Action Is Needed, February
10, 1997). However, the case scenario indicates that the
full extent of soil contamination was determined to the water
table, so again there appears to no basis for the background
determination.

The current PST program requires a receptor survey as a
general requirement, especially when groundwater is affected
(see PST guidance document Guidance for Risk-Based Assess-
ments at LPST Sites in Texas, RG-175, October 1995). This
rulemaking does not change the status quo with regard to the
current PST program.

The case example states all groundwater BTEX data were
non-detect. The commission does not understand the basis
for assuming future groundwater remediation under this rule.
If the groundwater is unaffected, then no response action
is required for the groundwater. The fact that the release
is very old and groundwater is not affected, lends strong
credence to the demonstration that the soils are protective of the
groundwater considering physical observations as is allowed in
§350.75(i)(7)(C).

With regard to modeling and potential effects on the right-of-
way, the rule does not prevent the use of the fact that the
release is historical and de minimus in nature in the evaluation.
The commission would consider all available information in
evaluating the potential for the contamination to spread. The
fact that it may be very old and has not spread speaks volumes
as to migration potential.

Based on the provided information, the commission does not
interpret any need for additional corrective actions costs.

Case Study Number 7

Potential Effect of Proposed Rule

Site Background:

Five soil borings were completed as part of an environmental
site assessment. Analytical results suggested the presence of
three VOCs in shallow ground water. Additional assessment
work was conducted including the installation of eight monitor
wells. Subsequent ground water sampling results confirmed
the presence of benzene at a maximum concentration of 0.013
mg/L, chlorobenzene at 0.1 mg/L, and one,4-dichlorobenzene
at 0.022 mg/L. No off-site property was affected. Five more
sampling events were performed. No completed exposure
pathways were present, and the site was closed.

Proposed Rule Requirements:

In addition to the above tasks, the proposed rules require a 500
foot receptor survey, a water well and surface water search, a
records search and identification of off-site properties within 1/
4 mile of the site that have useful environmental information
(§350.51 (i)). The proposed rules would also result in the
need to collect additional samples to establish background
environmental concentrations (§350.51 (1)(2)) and additional
QA/QC data and documentation (§350.54). Three additional
monitoring wells would be required to delineate the horizontal
extent of the plume and three deep monitoring wells would
be required for vertical delineation pursuant to §350.51(c)-
(e). Additional remediation requirements under the proposed
rules would include conducting a plume stability analysis and
establishing a Plume Management Zone (§350.33(f)(4)). Three
remediation options available for the site include remediation
by natural attenuation, active remediation, and remediation
by establishing a plume management zone. Remediation by
natural attenuation would require a natural attenuation study,
which would include one sampling event, basic modeling, and
the preparation of a report. This option would also require
approximately 12 monitoring events. Active remediation costs
for this site are based on capital costs and two years of
O&M. The establishment of a plume management zone as the
remediation option would require approximately ten years of
monitoring under the proposed rule (§350.33(g)).

Anticipated Additional Costs:

Table 1 provides a summary of cost comparisons for required
activities under the existing and proposed rules. Costs incurred
for closure under the existing rules were approximately $73,000
(Table 2). The anticipated costs required for closure under
the proposed rule range from $197,500 to $227,500 (Table 3)
dependent upon the remediation option selected. The increase
in cost can mainly be attributed to the more stringent exit criteria
for benzene, and the requirement for long-term ground water
monitoring.

The commentor states that the increase in cost can mainly
be attributed to the more stringent exit criteria for benzene,
and the requirement for long-term groundwater monitoring.
The commission is perplexed by the commentor’s reference
to "exit criteria" for benzene under the current TRRP (30
TAC 335) as there are no such criteria. The current TRRP
requires that if the concentration of benzene exceeds the
maximum contaminant level in useable groundwater, then the
groundwater be restored. The only exceptions allowed under
Standard 3 are a demonstration of technical impracticability or
the use an alternate concentration limit on commercial/industrial
properties only. The person can utilize natural attenuation if they
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demonstrate that it is a viable option, and this can be done under
the existing rules and the TRRP rule. Therefore, there is no cost
difference under the two sets of rules if natural attenuation is
the chosen response action. It is important to note that the
TRRP rule does not have any specific long-term monitoring
requirements which are not appropriate for the same site
under the current TRRP. Additionally, there is no requirement
under the TRRP rule as it is not a performance standard of
assessment or remediation. Background is only required to be
determined under the current TRRP rule; however, a person
may determine background if he wishes to use it in place
of a risk-based value as a medium-specific concentration or
PCL, respectively. Moreover, the current TRRP under Remedy
Standard 3 requires that a remedy be permanent or, if that
is not practicable, achieve the highest degree of long-term
effectiveness possible. Thus, instead of demanding more
expensive "pollution cleanup" response actions, TRRP states
the agency’s willingness in appropriate circumstances to accept
less expensive "exposure prevention" response actions which
are coupled with the necessary post-response action care and
associated financial assurance. Therefore, no additional total
cost should be realized as a function of this rule making.
The commentor is correct that there may be increased costs
associated with field survey, however, there should not be
increased costs for QA/QC or additional wells if the person was
actually correctly assessing the site under the current TRRP
Rule. The only potential increases are associated with the site
receptor survey.

Case Study Number 8

Potential Effect of Proposed Rule

Site Background:

Eight soil borings were completed and two ground water sam-
ples were collected as part of an environmental site assess-
ment. Analytical results suggested the presence of metals in
soil and shallow groundwater. Additional assessment work was
conducted including the installation of two temporary monitor
wells and the collection of nine surficial soil samples. Subse-
quent analytical results confirmed the presence of arsenic at a
maximum soil concentration of 2.0 mg/kg, chromium at 7.8 mg/
kg, and lead at 243 mg/kg. Synthetic precipitation leachate pro-
cedure (SPLP) tests were conducted to determine the leaching
potential of the metals to ground water. The reported concentra-
tions were 7.31 mg/L for arsenic, 8.01 mg/L for chromium, and
0. 12 mg/L for lead. Ground water analytical results indicated
arsenic and lead were not present in concentrations above the
reported detection limits (which were below the Texas Risk Re-
duction Two (TRRS-2) limit for ground water) based on low flow
sampling, for a single sampling event but some wells exceeded
MCLs based on total analysis. The chromium concentration
was reported to be 0.06 mg/L which was below the TRRS-2
limit of 0.1 mg/L. No off-site property was affected. COC lev-
els in soil were at levels below the TRRS-2 residential scenario
and/or background metals concentrations. The concentration
of metals in ground water were also within health-based criteria
for residential land use scenarios, and the site was issued a
completion certificate.

Proposed Rule Requirements:

In addition to the above tasks, the proposed rules require up-
dates for a 500-foot receptor survey, a water well and surface
water search, a records search and identification of off-site prop-
erties within 1/4 mile of the site that have useful environmental

information (§350.51(i )). The proposed rules would also re-
sult in the need to collect additional samples to establish back-
ground environmental concentrations (§350.51(1) and (2)) and
additional QA/QC data and documentation (§350.54). Five ad-
ditional monitoring wells would be required to delineate the hor-
izontal extent of the colloidal plume and three deep monitor-
ing wells would be required for vertical delineation pursuant to
§350.51(c)-(e). Additional remediation requirements under the
proposed rules would include conducting a plume stability anal-
ysis and establishing a Plume Management Zone (§350.33).
Three remediation options available for the site include reme-
diation by natural attenuation, active remediation, and reme-
diation by establishing a plume management zone. Because
SPLP tests failed, excavation to protect ground water would
have been required. Remediation by natural attenuation would
have been selected to allow monitoring only, would require a
natural attenuation study, which would include one sampling
event, basic modeling, and the preparation of a report. This
option would also require approximately 20 monitoring events.
Active remediation costs for this site are based on capital costs
for excavation, installation of physical controls, O&M costs, and
monitoring. The establishment of a plume management zone
as the remediation option would require approximately 15 years
of monitoring under the proposed rule (§350.33(g)).

Anticipated Additional Costs:

Table 1 provides a summary of cost comparisons for required
activities under the existing, and proposed rules. Costs incurred
for closure under the existing rules were approximately $19,200
(Table 2). The anticipated costs required for closure under
the proposed rule range from $159,000 to $162,000 (Table 3)
dependent upon the remediation option selected. The increase
in cost can mainly be attributed to the more stringent exit criteria
for residential land use, the expansion of the defined depth of
surface soil, and the requirement for long-term ground water
monitoring.

In examining this case study, the commentor states that the
site was issued a closure letter but also indicates that the
SPLP results failed. In fact, the failure of the SPLP tests is
provided as the basis to excavate 10,000 cubic yards of soils
for a treatment cost of $480,000. The commission cannot
understand how the commentor concluded that the site is
protective of the underlying groundwater under the current Risk
Reduction Rule but is not protective and requires remediation
under the TRRP rule. Also, there is no clear basis provided for
why the site requires a natural attenuation remedy under the
TRRP rule and not under the current Risk Reduction Rule. The
commission can only surmise that the commentor is not clear
on the requirements of the two rules. For example, the soil
results reported for arsenic and chromium are below Standard
2 MSCs for groundwater protection, and arsenic appears to be
close to background values observed elsewhere in Texas. Only
lead did not meet the Standard 2 groundwater protection MSC
and needed to be evaluated with the SPLP, which it failed. The
fact is that there is more flexibility under the TRRP rule than the
existing rule when dealing with groundwater contamination and
also when determining if soils need remediation to be protective
of the underlying groundwater. The commission does agree
that there may be increased costs for the field survey, but there
should not be an increased cost for QA/QC or additional wells
to delineate the plume.

Concerning the RIA, Chevron commented that TNRCC should
discuss why, in its opinion, some cost estimates submitted by
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the regulated community evidence a misunderstanding regard-
ing what the existing rules allow and, thus, what the cost im-
pacts of the proposed TRRP will be. Chevron continues to
stand by its cost estimates set out in its comments on the May
1998 TRRP which predict an over 600% increase in investiga-
tion and assessment costs alone over the costs that would be
incurred in compliance with the current TRRP Rule. Chevron
understands that the TNRCC has rejected other cost impact
projections because the TNRCC believes those projections un-
derestimate what would be required by existing rules. If the
TNRCC believes the regulated community has misinterpreted
the existing rules, the TNRCC should set out the basis for its
disagreement with the regulated community in the draft RIA
to ensure that the public is fully informed of the TNRCC’s in-
terpretation of existing regulations. This point is strengthened
by the fact that some of the cost estimates forwarded to the
TNRCC since the withdrawal of the May 1998 proposed TRRP
were based on actual costs incurred under existing rules at
sites in Texas where closures have already been approved by
the TNRCC. Unless it is clear to the public what is allowed by
existing rules versus the proposed TRRP, the purposes of the
RIA process will not be served. This is an issue that certainly
warrants the attention of the RIA and a Commissioner Work
Session.

The commission chose to place more reliance on cost estimates
under commission control, such as the PST reimbursement
pricing factors, PST State-lead and State Superfund contracts.
The commission recognizes that a large potential for variability
exists in the level of stringency of review of reports and work
plans. In part this has been due to lack of detailed guidance for
implementing the current TRRP Rule. This lack of guidance
or rule specificity makes evaluation of compliance and cost
estimates more subjective than desired. One of the stated
purposes of this rulemaking is to achieve a greater degree of
consistency by means of more specific rules and guidance.
Lacking this in the interim, the commission has attempted to
respond fully in the RIA with the information we felt was reliable,
and did identify areas of likely cost increases and decreases.

Concerning the RIA, Chevron commented that TNRCC’s cost/
benefit analysis is not accurate because it underestimates
cost increases and overestimates cost reductions associated
with the proposed TRRP. Plume Management Costs should
be better quantified under all cost scenarios. As a threshold
matter, all the cost projections assume that plume management
can be implemented for groundwater. At this time, it is not
clear how complicated it will be to obtain approval to use
plume management. It may be difficult to demonstrate that
COCs will not pose a substantial present or potential hazard
to human health or the environment. It is expected that with the
proposed rules, post-closure monitoring could be substantially
more expensive than represented by the case studies (TNRCC
estimates $4,500 per year). All of these costs associated with
plume management should be identified and assessed in all
three cost scenarios. Additional soil remedy information is
necessary to better appreciate the so-called cost savings in
all three cost scenarios. The extremely limited information
provided by TNRCC for the soil remedies in the case studies
makes it impossible to fully evaluate the quantitative analysis in
detail.

For the PST cost examples, the commission did not assume that
plume management zones could be used. Instead, the costs
provide different scenarios in case plume management zones

could not be used. With regard to institutional control costs,
the commission agrees that specific costs to file an institutional
control are unknown, and as such did not speculate. The costs
for a person to obtain the institutional controls would not be
more than the difference between the cost of remediation with
controls and the cost of remediation without controls. In some
cases this increment could be limited further by the value of
the property if it were uncontaminated (i.e., full property value).
As to the soil remedy estimates, the commission provided what
it reasonably could in complying with §2001.0225 of the Texas
Government Code.

Concerning the RIA, Chevron commented that in Part B,
Case 1 -TNRCC claims a "best case" savings of $1.5 million
based on using the plume management approach as a viable
alternative to remediation. As assumed by TNRCC, it is
reasonable to assume that if plume management were an
acceptable alternative, further remediation costs would be
eliminated. In the example, the assumption is made that
the remedial investigation (RI)/feasibility study (FS)/remedial
design (RD) would cost the same because the additional
site investigation costs to meet the proposed rules would be
offset by the elimination of RD costs. There is not enough
information provided to independently validate this assumption.
In order to meet the requirements of the proposed rules,
considerable investigation sampling is required. One can
assume that the investigation costs under the proposed rules
would be substantially higher than under the current rules
due to the rigorous amount of site characterization sampling
that is required. Experience in implementing site remediation
projects has shown that regulatory agencies typically require
substantially more data and analysis to justify a "monitor
only" approach than an active remediation approach. Section
350.33(f)(4)(A) states "To use a Plume Management zone,
the person must demonstrate that the COCs will not pose
a substantial present or potential hazard to human health or
the environment ... based on consideration of the following
factors " This statement is followed by a long list of items to
be considered prior to gaining acceptance for use of the plume
management zone, including many items that are commonly
required in an RI/FS (such as hydrogeologic characteristics,
potential for migration, proximity of groundwater users, etc.).
Included with this list are some requirements that are more
difficult to demonstrate and can be controversial such as the
future uses of groundwater and surface waters in the area. Prior
to being able to use the plume management zone approach,
the demonstration must also be approved by the executive
director. Because approval is not assured, a person may spend
considerable funds to demonstrate that a plume management
zone approach is reasonable for their site, and still not be
able to obtain approval. In summary, the dollar amount of
TNRCC’s claimed cost savings is not justified because of the
very limited site information provided and the additional amount
of investigation to demonstrate that the plume management
approach is valid.

The commission disagrees with the commentor’s statement,
"One can assume that the investigation costs under the pro-
posed rules would be substantially higher than under the cur-
rent rules due to the rigorous amount of site characterization
sampling that is required." The commentor requested that the
commission discuss "why, in its opinion, some cost estimates
submitted by the regulated community evidence a misunder-
standing regarding what the existing rules allow and, thus, what
the cost impacts of the proposed TRRP will be." This misunder-
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standing is the commentor’s belief that the current Risk Re-
duction Rule allows for less investigation than the TRRP rule.
As is evidenced by some commentors, this belief is not shared
by all persons outside the commission. Others (e.g., Henry,
Lowerre, Johnson & Frederick) assert that the commission is
providing a "windfall" to persons subject to the TRRP rule due
to reduced requirements when compared to the current Risk
Reduction Rule. The site assessment requirements under the
existing rules require assessment to background, horizontally
and vertically, with the only exception being when the method
detection limit is greater than background. The TRRP rule al-
lows numerous exceptions to these background requirements
for both soils and groundwater.

The commentor states that there is not enough information
provided to independently validate the assumption that the
RI/FS/RD costs are the same because the additional site
investigation costs to meet the TRRP rules will be offset by the
elimination of the RD costs. The commission clarifies that the
RI/FS/RD costs are assumed to be the same for both rules and
that the RD costs are not eliminated under the TRRP rule. The
site investigation costs are not changed due to the assumption
that the savings from reducing the scope of the investigation
from background under the existing rule to a health-based level
under the TRRP rule is offset by the increase to gain necessary
information to demonstrate that the site is suitable to use a
plume management zone. This assumption was considered as
a conservative basis. It probably should have not been included
in retrospect as that same level of evaluation would be needed
to support an alternate concentration limit (ACL) evaluation for
the current Risk Reduction Rule. Certain technical information
is required to support good decision making under either rule.
In this case, it should be exactly the same. It should also be
noted that it would certainly cost no more and probably less for
the RD for a plume management zone than for a groundwater
pump and treat system.

Regarding the approval of the use of plume management zones,
the commission notes the TRRP rule will allow persons to have
more certainty than exists in the current Risk Reduction Rule
that a plume management zone will be approved. The "long list
of items to be considered" is in both rules, however, the TRRP
rule has a more specific groundwater classification system
which allows the increased certainty that a plume management
zone will be approved. Essentially, the commission has
identified those groundwaters (i.e., class 1 groundwater) which
are not suitable for the use of plume management zones and
intends that most class 2 groundwater will be suitable for the use
of plume management zones. The commission stands by its
cost savings evaluation for the Odessa Chromium site and notes
once again that, for sites meeting the assessment requirements
of the current Risk Reduction Rule, the TRRP rule represents
a cost savings.

Concerning the RIA, Chevron commented on Part B, Case 2 -
North Cavalcade. This example assumes that the groundwa-
ter remedy would be changed from pump and treat to plume
management and bioremediation of soils would be changed
to placement in an onsite, capped landfill. TNRCC estimates
an $8 million savings over the original remedy. The North
Cavalcade-Operable Unit 2 example assumes no change to the
RI/FS/RD. The previous example (Case 1-Odessa Chromium)
acknowledges that site investigation costs under the proposed
rules will be higher than under the current rules. It is unclear
and apparently inconsistent for TNRCC to make the opposite

assumption for the North Cavalcade site. On-site landfilling and
capping is assumed to be 50% of the bioremediation costs.
There is no backup information for that assumption. The ex-
ample is not clear on whether the bioremediation of soils is
taking place in situ, which is typically a very cost-effective ap-
proach. Given the typical cost of engineering a landfill for dis-
posal of hazardous waste (as is expected to be present at a
Federal Superfund site), the assumption of stockpiling and cap-
ping costing 50% less than bioremediation cannot be justified
without presentation of detailed costs. Furthermore, it is not
clear that the landfill option could not have been pursued un-
der the existing rules at the time, or whether bioremediation
was selected because of the Superfund program’s policy pref-
erence for treatment remedies rather than disposal. The notes
for "BEFORE Proposed Rule" indicate that bioremediation has
not been effective, and that a new Record of Decision (ROD)
will be forthcoming for the site. Thus, a change from bioreme-
diation is not being made based on rule provisions but rather
on information about remedy effectiveness that could not have
been available at the time of the first ROD. The groundwater
portion is similar to Case Number 1. If plume management is
acceptable as a remedy, significant savings can be realized by
eliminating the remediation (such as pump and treat) while the
initial cost of characterization will be significantly higher under
the proposed rule. In summary, there is not enough information
to support TNRCC’s projected cost savings due to stockpiling
and capping rather than bioremediation for soils. Moreover, it’s
not clear that this "most cost-effective remedy" was not possible
under existing rules or was just not selected for policy reasons
that have no relationship to provisions of the Risk Reduction
Standards versus the TRRP.

The commentor states that the treatment of the RI/FS/RD
costs is inconsistent between the North Cavalcade site and
the Odessa Chromium site. The commission disagrees with
the commentor and notes that for both sites, the assumption is
made that the RI/FS/RD costs are the same under both rules.
This is actually a conservative approach in regards to assessing
the potential financial benefits of the TRRP rule, since the RD
for a plume management zone and a cap certainly would be
less than that for a groundwater pump and treat system and
the ex situ bioremediation. The backup for the costs associated
with the on-site landfill versus the bioremediation of the soils is
taken from a feasibility study prepared for the site, using site-
specific data and is a reliable estimate of costs for the intended
purpose.

Concerning the selection of the cap versus an active treatment,
such as bioremediation, it is imperative that readers have an ac-
curate understanding of the current Risk Reduction Rule. The
current Risk Reduction Rule has three remedy standards; 1)
remove or decontaminate to background, 2) remove or decon-
taminate to health-based levels, and 3) remove, decontaminate,
and/or use controls to achieve heath-based levels. When per-
sons use Remedy Standard 3, there are criteria in the rule
which direct the person to choose permanent remedies (i.e.,
remove or decontaminate) over nonpermanent remedies. If per-
manent remedies are not available, then the person is directed
to choose the remedy with the greatest long-term effectiveness
while balancing cost-effectiveness. Thus the existing rule cre-
ates the preference for permanent remedies, which a cap is
not. The TRRP rule does not state a preference of permanent
remedies except for class 1 groundwater and allows the person
to make their own cost-effective decision without having to eval-
uate permanent remedies. The fact that bioremediation failed
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has nothing to do with the cost evaluation, the point is that the
cap would have been acceptable under the TRRP rule from the
beginning and thus the cost savings would have been realized.

Concerning the RIA, Chevron commented on Part B, Case 3-
Sikes Disposal Pits. This case shows a $100 million savings
by using the plume management zone approach for groundwa-
ter and an onsite landfill with a cap instead of incineration for
soil. For groundwater, TNRCC’s example states that a plume
management zone approach would be applied under the pro-
posed rules. It is not clear, however, what the current remedy
for groundwater is under the existing rules. The current rem-
edy appears to be groundwater monitoring; in other words, an
approach similar to plume management. It is not clear why
the costs of post-closure monitoring would be less under the
proposed rules. In fact, monitoring costs for waste left onsite–
such as in a landfill–typically are higher because of the potential
threat of a release, compared to sites where wastes have been
destroyed via incineration. The notes for "AFTER Proposed
Rule" indicate that the landfill option was considered as an al-
ternative remedy for the 1986 ROD, but was not acceptable un-
der current rule. This pre-dates the Risk Reduction Standards,
so the fact that the remedy was not available under 1986 rules
has no relevance to the cost under the TRRP compared to the
cost under the Risk Reduction Standards. Moreover, it is highly
likely that selection of incineration as the remedy again repre-
sents the Superfund policy preference for treatment rather than
disposal. It is widely recognized that incineration is much more
costly than landfilling, so it is not surprising that a substantial
cost savings would be realized if incineration was not the se-
lected remedy. TNRCC has presented no information to support
their assertion that this cost savings is a result of closing under
the TRRP instead of the Risk Reduction Standards.

Concerning the groundwater, approximately 350 million gallons
of contaminated groundwater were actually pumped and treated
in conjunction with the soil excavation and incineration. If a cap
had been used, then this pump and treat would not have been
necessary. The costs of the pump and treat are included in the
costs for the soils remediation.

The commentor states, "In fact, monitoring costs for waste left
on-site - such as in a landfill - typically are higher because of the
potential threat of a release, compared to sites where wastes
have been destroyed via incineration." The commission agrees
generally, however, the site is subject to ongoing groundwater
monitoring because not all of the contaminated groundwater
was addressed in conjunction with the soils incineration. The
commission does agree that the costs for post-closure monitor-
ing should remain the same, since the site is essentially mon-
itoring a plume management zone currently, thus the costs for
monitoring are increased under the TRRP rule.

The commentor notes that the ROD was signed in 1986, before
the current Risk Reduction Rule was adopted and thus this
site is not relevant as a cost comparison. The commission
disagrees and notes that Remedy Standard 3 of the current
Risk Reduction Rule is patterned after the remedy selection
criteria of the federal superfund program and thus a permanent
remedy (e.g., incineration) would be in compliance with Remedy
Standard 3. Further, the costs (actual and estimated) are very
useful for examining the impact of selecting various remedies.
The feasibility study process of federal superfund sites provides
many detailed estimates of costs for such comparisons. In
closing, the commission once again stresses the preference for
permanent remedies under the current Risk Reduction Rule.

Concerning the RIA, Chevron commented that the TRRP is
promulgated solely under the general powers of the TNRCC,
even though those general powers might be derived from
several separate statutory sections. A second, independent
basis for applying the RIA requirements to a rulemaking exists
where a rule is adopted under the general powers of the agency,
such as those set forth in the preamble to the TRRP. The
TNRCC has failed to explain or support its statement that the
laws cited and summarized in the preamble specifically require
the adoption of the TRRP. The fact that multiple Code provisions
arguably confer broad authority upon the TNRCC to adopt
various rules cannot excuse the agency from its legal duty to
identify specific statutory mandates to adopt the rule in question,
the TRRP.

Chevron comments that the TRRP is adopted solely under
the general powers of the TNRCC. The commission dis-
agrees. Texas Government Code, §2001.0225(a)(4) covers a
rule adopted "solely under the general powers of the commis-
sion instead of under a specific state law." (emphasis added).
The preamble points out at least two "specific state laws" that
either directly allow for the adoption of a risk-based program
(Texas Water Code, §26.341), or specifically require the adop-
tion of rules when adopting a commission statement of general
applicability or describing practice and procedure requirements
(Texas Water Code, §5.103 (c)). Thus, the commission believes
the TRRP is not adopted solely under the general powers of the
commission. Nevertheless, in deference to the importance of
TRRP and to persons of the commentor’s position - and not
as an admission that the commission’s position on this point is
incorrect - the commission has performed a full RIA.

Concerning the RIA, Chevron commented that eliminating
debate over key technical issues should not be quantified
as a cost reduction resulting from the TRRP. TNRCC states
in the draft RIA that costs, staffing and other resources will
be saved because the TRRP will eliminate debate between
TNRCC and the regulated community. Characterizing a rule
that precludes future debate on policy issues as a "cost-saver"
seriously undermines the purposes of §2001.024(a)(4) and
§2001.0225(a). Those sections of the APA were designed to
ensure that a Texas agency would not make policy choices that
place burdens on the regulated community without identifying
commensurate benefits to the public, as well as within the
agency. It is also inaccurate to characterize a new regulation
as a "cost-saver" simply because it will end debate on a policy
choice that was debated in the first place due to the potential
cost impact of one choice versus another.

Chevron comments that eliminating debate with the regulated
community over key technical issues and eliminating future
debate over policy issues should not be characterized as a
cost saver and undermines the purposes of Texas Government
Code, §2001.024(a)(4) and §2001.0225(a). The commission
disagrees. The commission points out that the debate it
anticipates TRRP will curtail is site-specific, covering matters
like sampling criteria and site assessment criteria over which
the commission has historically experienced argument that
has delayed corrective action. The commission considers
expediting corrective action as a legitimate benefit to the public.

Concerning the RIA, Chevron commented that there is also
some question as to whether public notice, institutional controls,
and variances have been adequately addressed in the agency’s
Draft Regulatory Impacts Analysis and Takings Impact Analysis,
if at all.
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Concerning the RIA, Chevron commented that TNRCC’s cost/
benefit analysis is incomplete because it fails to account for the
cost impacts associated with notice, variance, and institutional
control requirements. These measures will impose significant
costs upon owners of affected property. A partial list of such
costs includes: úPreparation and delivery of notices to interest
holders, fielding responses and communicating project data
to a myriad of notice recipients, Negotiating control measures
during the investigation as opposed to the remediation phase of
cleanup. úComplying with the new institutional control consent
and compensation procedures.

Chevron comments that costs related to notice, variance and
institutional controls were not sufficiently addressed in the draft
RIA. The commission has enhanced its coverage of these
issues in the final regulatory analysis.

The commission acknowledges that the cost implications of the
proposed provisions for notice and institutional controls were
not quantified in the March 1999 RIA. The commission did,
however, address these provisions qualitatively in its preamble
to the proposed TRRP. The commission’s response to these
comments will remain qualitative, because actual cost increases
or decreases stemming from these new provisions will vary
from site to site. Such variables include but are not limited to:
value and configuration of neighboring properties; current and
likely future uses of neighboring properties; population density
in vicinity of affected properties; and soil and groundwater
conditions in vicinity of affected properties. Combinations of
these variables will vary at sites across the state such that an
average or typical cost associated with these new provisions
cannot be quantified.

Regarding notice, the rule does not specify the method by
which notice is to be provided except in the provision of
§350.55(e)(3). Persons are allowed to provide the notice
as is best for the situation, so long as it is effective and
meets rule objectives. Further, the person is not required to
provide proof of notice beyond a notarized statement from the
person certifying that the notice has been provided and an
identification of any persons notified directly, unless otherwise
required by the executive director on a site-specific basis. The
commission acknowledges that in situations where notice has
not been historically provided, possibly in conflict with existing
rule requirements, costs for notice will increase. However,
persons have flexibility to conduct the notice in the most
cost-effective manner. The commission also acknowledges
that costs will be associated with providing information to the
affected landowners when requested. This cost could vary from
$ .33 postage to $50 or more per request depending on the
volume of material and the method of routing. Additionally,
photocopy costs and costs for processing and responding to
personnel will also be realized.

Regarding institutional controls, the commission notes that
institutional control provisions exist in the current rules and
are not wholly new. While the cost implications of the new
institutional control provisions will vary from site to site, and
therefore cannot be quantified, the commission notes that
by shifting the requirement to use institutional controls from
background (current rules) in 30 TAC Chapter 335 to health
based in the TRRP rule, the threshold for requiring institutional
controls is effectively less stringent. Consequently, unless a site
is cleaned to background, it would require institutional controls
under current rules, whereas cleaning that site to the residential
health-based standards under the TRRP rule will not require

institutional controls. The TRRP rule thus holds a potential for
cost savings over the current rules with respect to institutional
controls. By contrast, the commission acknowledges that
the proposed process for consent from owners of affected
properties is more structured than under current rules, and that
owners of adjacent land may seek monetary compensation in
exchange for consenting to institutional controls affecting their
property value. While the commission has received speculative
estimates for how much an affected property’s value might
decline as a result of an institutional control, the relative amount
of any such decline in value is essentially impossible to quantify
as conditions will vary from site to site. The costs for a person
to obtain the institutional controls would not be more than the
difference between the cost of remediation with controls and
the cost of remediation without controls. In some cases this
increment could be limited further by the value of the property
if it were uncontaminated (i.e., full property value).

Concerning the RIA, Chevron commented that the TNRCC
should cure deficiencies in the Draft RIA & the Fiscal Note,
which fail to completely identify the potential cost impacts of
the proposed TRRP.

Chevron’s comments on the May 1998 Proposed TRRP en-
deavored to demonstrate that the TRRP will have significant
cost impacts on the regulated community and the Texas econ-
omy. These costs simply have yet to be adequately assessed
by the TNRCC as required by the Major Environmental Rule
and Fiscal Note provisions of the APA. Chevron commends the
TNRCC in its efforts to include a Draft RIA and a more thorough
Fiscal Note in the current proposal. Before finalizing the TRRP,
the cost impacts associated with the proposal must be: (1) thor-
oughly and accurately assessed, (2) carefully documented and
(3) offset with commensurate benefits. Chevron recommends
that both the Draft RIA and Fiscal Note be revised to address
the concerns discussed in detail in Attachment 5.

Chevron comments that before finalizing the TRRP, the cost
impacts associated with the proposal must be: "(1) thoroughly
and accurately assessed, (2) carefully documented, and (3)
offset with commensurate benefits," and that the draft RIA
and fiscal note should be revised. The commission disagrees
in part. The commission believes it has complied with the
statutory requirements for the fiscal note to show probable
economic costs to persons required to comply with the TRRP
and has complied with the provisions concerning the draft
RIA by advising the public and the regulated community of
the information the commission considered. The commission
has added cost information related to notice, variance and
institutional controls in response to these comments and to the
final regulatory analysis.

Concerning the RIA, Fulbright & Jaworski commented that
the TNRCC has not met the requirements for promulgating a
major environmental rule because the published record does
not provide information sufficient to support its RIA. Section
2001.0225(a) of the Texas Government Code requires the
agency to conduct a "RIA" of major environmental rules. The
analysis reported in the published record (24 TexReg 2369-
2448) does not provide information sufficient to support many
of the TNRCC’s statements regarding regulatory impact. For
example, the TNRCC states: "By specifying the exposure path-
ways, the TNRCC believes the proposed rule will eliminate de-
lays and wasteful expenditure of resources spent in negotiating
the exposure pathways that are relevant to the individual af-
fected properties. 24 TexReg at 2387 (emphasis added). This
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statement is not supported by any specific factual analysis. Ad-
ditionally, the TNRCC does not address the extent to which
the claimed elimination of delays and negotiation expenditures
will counterbalance basing cleanup standards on risk overesti-
mates. Further, the TNRCC gives no factual basis for claims
of cost savings from compliance with only one set of corrective
action standards. These claimed cost savings appear specu-
lative because many regulated persons need only comply with
one set of standards under the current rule.

Fulbright & Jaworski comments that the draft RIA does not pro-
vide information sufficient to support TNRCC’s claimed cost
savings. The commission disagrees and notes that the statutory
requirement for the content of the RIA does not include a pro-
vision that requires the commission to conclusively prove every
conclusion the commission makes in the RIA. The commission,
instead, must identify the information that was considered by
the commission, the information the commission determined to
be relevant and reliable, and the assumptions and facts upon
which the commission made its regulatory decisions. The com-
mission believes it has met these criteria even though it may not
have convinced all commentors of its conclusions. Let’s look at
the commentor’s example from 24 TexReg at 2387, "By specify-
ing the exposure pathways, the TNRCC believes the proposed
rule will eliminate delays and wasteful expenditure of resources
spent in negotiating exposure pathways that are relevant to the
individual affected properties." Here, the public and regulated
community are sufficiently advised that the TNRCC is basing
its regulatory decision on the assumption that negotiating ex-
posure pathways at each affected property causes delay and
wasteful expenditure of resources. As to cost savings from one
set of corrective action standards, the commission is taking into
consideration not only the regulated community, but other stake-
holders and factors as well, such as state agencies and the
public and environment. The commission presumes that one
set of corrective action standards will increase efficiency for all
involved, and that the environment will suffer reduced "cost"
because all corrective action will be appropriately focused on
environmental protection.

Concerning the RIA, AFCEE commented that the notice require-
ments may work adequately for limited notice situations, but will
prove to be cumbersome, expensive and provide inadequate
time to address situations where broad notice is required. For
example, if a fairly expansive release to groundwater is sus-
pected in a downtown, high rise office environment, or in a
metropolitan densely populated apartment complex or residen-
tial neighborhood, hundreds or even thousands of parties could
require notification under each of the various requirements of
§350.55. Each time the responding person would be required
to notify each party by certified mail, return receipt requested.
Each time, assuming a certain percentage of the return receipts
were not received from notified parties, a second certified mail-
ing would be sent to a subset of the initial group. After all return
receipts were received, and after documentation of two failed at-
tempts to notify non-responding parties, copies would be made
of all 10,000 receipts for delivery to TNRCC.

There are several obvious problems with the above scenario.
First, it is not uncommon for a certified mail return receipt
to take ten days or more to be returned to the sender.
When the initial receipt is not received, it could take twice
this time to complete verification that notice is undeliverable.
If so, it may be impossible to comply with the proposed
30-day TNRCC response requirement. Second, the cost

of sending certified mail is approximately $2.65 per letter.
For a large mailing of 10,000 parties, this equates to a
cost of $26,500 for just the initial notice effort. The person
would then need to adequately staff the administrative effort of
coordinating the return receipts, evaluating which notices need
to be re-attempted, and documenting the failed notices. After
documentation of the notice, 10,000 thousand return receipts
would be copied and forwarded to TNRCC. Note that this cost
would be duplicated each time a notice is issued. The AFCEE
believes that the best approach for this provision is simply
to allow the responding party to certify that notice has been
provided in accordance with the rule.

Air Force installations are required by federal law and Executive
Order to notify the public of the findings and progress of environ-
mental remedial work. The notices required under the proposed
TRRP can be efficiently provided through the AFCEE’s existing
communication system. The proposed rule should be revised to
authorize notice under existing communication systems where
applicable.

Finally, we note that the potentially significant cost of notice has
not been adequately addressed in TNRCC’s RIA or in the Fiscal
Note. As described above, the potential cost of the repeated
notices, administration, and confirmation notices to TNRCC can
be substantial. At the very least, the TNRCC should better
inform the public of the potential cost impact of these notice
requirements.

Regarding notice, the rule does not specify the method by
which notice is to be provided except in the provision of
§350.55(e)(3). Persons are allowed to provide the notice
as is best for the situation, so long as it is effective and
meets rule objectives. Further, the person is not required to
provide proof of notice beyond a notarized statement from the
person certifying that the notice has been provided and an
identification of any persons notified directly, unless otherwise
required by the executive director on a site-specific basis. The
commission acknowledges that in situations where notice has
not been historically provided, possibly in conflict with existing
rule requirements, costs for notice will increase. However,
persons have flexibility to conduct the notice in the most
cost-effective manner. The commission also acknowledges
that costs will be associated with providing information to the
affected landowners when requested. This cost could vary from
$ .33 postage to $50 or more per request depending on the
volume of material and the method of routing. Additionally,
photocopy costs and costs for processing and responding to
personnel will also be realized.

Concerning the RIA, Chevron commented that the proposed
rule exceeds criteria in determining points of exposure per Risk
Assessment Guidance for Superfund: Volume 1-Human Health
Evaluation Manual (1989). EPA/540/1-89/002; "Land Use in
the CERCLA Remedy Selection Process," OSWER Directive
Number 9355.7-04, May 25 1995, which allows that points of
exposure should be determined on the basis of reasonably
current and future land use as well as site-specific conditions.

The commentor incorrectly interprets EPA guidance documents
as a federal law. Guidance is neither law nor rule. However,
beyond this point, the commission has explained elsewhere in
this preamble that in part the point of exposure (POE) crite-
ria have been established to effectuate a groundwater man-
agement strategy. The EPA Superfund program would defer
to groundwater protection strategies as an ARAR; therefore,
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the Risk Assessment Guidance for Superfund (RAGS) guid-
ance would accommodate groundwater management strate-
gies. With regard to soils, the POE criteria are based on current
and future assumptions, and existing physical controls can be
used as remedies to address POEs; therefore, there is factoring
in of site-specific conditions. Further, with regard to alternate
groundwater POEs, the rule sets out bounding conditions. The
person can site-specifically establish POEs at appropriate loca-
tions within those bounding conditions. The commission main-
tains that no federal law is exceeded.

Concerning the RIA, Chevron commented that this section
requires the use of International Standards Organization (ISO)
Guide 25 RCRA. This is a voluntary standard and should not
be required by rule.

The commission acknowledges the commentor’s concern re-
garding §350.54(d)(1). However, the rule language does not
make conformance with ISO 25 or National Environmental
Laboratory Accreditation Program (NELAP) a requirement, but
rather recommends that the person measure or evaluate the
laboratory’s quality assurance program against existing interna-
tional and/or national standards to ensure that data generated
by the laboratory will be of known quality.

Concerning the RIA, Chevron commented that §350.33(f)(3)(A)
requires that remediation be attempted prior to seeking a TI
Waiver; Guidance for Technical Impracticability of Ground-
Water Restoration. EPA allows for TI decisions to be made
prior to remedy implementation while the TRRP requires imple-
mentation of the remedy, even when it is clear that remediation
to drinking water standards is impracticable.

The commentor has misread the rule. There is nothing in the
rule which compels that "remediation be attempted" before a
technical impracticability demonstration. The rule requires a
person to "demonstrate . . . that it is not feasible from
a physical perspective using currently available remediation
technologies due either to hydrogeologic or chemical-specific
factors to reduce the concentration of COCs throughout all or a
portion of the groundwater PCLE zone to the applicable critical
groundwater PCLs within a reasonable time frame." At some
affected properties an unsuccessful outcome will be clear from
the start and no attempt at remediation will be required. At
other affected properties, the commission will be convinced
that the groundwater can be restored and, to use this option,
will make the person demonstrate that it cannot. Also, this is
not an appropriate RIA comparison because EPA’s technical
impracticability requirements and practices are not set forth in
federal statutes, but rather in guidance documents.

Concerning the RIA, Chevron commented that§350.33(f)(3)(C)
prohibits the use of natural attention or other demonstration that
physical controls are not required. RCRA natural attenuation is
an accepted and proven methodology for use in groundwater
remediation efforts. This section in essence will not allow
natural attenuation, even if shown to be protective, in place of
physical controls.

The commission disagrees with the commentor’s assertion that
this provision exceeds existing federal standards of RCRA. This
provision requires the use of physical controls to prevent the mi-
gration of COCs from the portion of a groundwater PCLE zone
for which a technical impracticability demonstration has been
made. The commentor contends that natural attenuation, an
acceptable remedy for RCRA corrective action, should be al-
lowed in place of physical controls. The commission notes that

there are two EPA policies applicable to situations addressed by
this provision. Regarding technical impracticability, the EPA is
not relaxing its general goal of returning contaminated ground-
water to beneficial uses. Where technical impracticability is de-
termined, the EPA would expect to require an alternative re-
medial strategy that is technically practicable, consistent with
the overall objectives of the remedy, and controls the source of
contamination and human and environmental exposures. The
commission’s approach of requiring a physical control is con-
sistent with the EPA policy. The second EPA policy, regarding
natural attenuation, calls for source control or removal where
appropriate. The person can first attempt a natural attenuation
approach to a PCLE zone, as allowed by this section. If the
monitoring program indicates that the natural attenuation rem-
edy is not going to achieve the response objectives, the person
can propose alternative remedies or approaches, to include a
technical impracticability demonstration. It is fully appropriate at
that time to apply a control measure to the portion of the PCLE
zone. Natural attenuation could still be a functional remedy out-
side of the controlled portion. The commission concludes that
the approach it has taken in this provision is compatible with the
EPA policies of RCRA and does not exceed a federal standard.

Concerning the RIA, Chevron commented that §350.71(c)(4) re-
quires including the dermal absorption pathway in determining
soil PCLS. Soil Screening Guidance: Users Guide, EPA Publi-
cation 9355.4-23, July 1996, says that data are only adequate
to assess the dermal pathway for one chemical, and recom-
mends against including this pathway for other chemicals

Chevron commented that the rule is more stringent than federal
requirements, as it requires consideration of dermal exposure
for all applicable COCs, whereas the 1996 EPA Soil Screening
Guidance suggests that it is only necessary to evaluate dermal
exposure for one compound. The commission disagrees with
this claim for several reasons. First, the EPA guidance docu-
ments are not federal law. Guidance is neither rule nor law.
Second and foremost, the abovementioned document reflects
guidance issued in 1996, and does not represent the current
EPA position on the dermal exposure pathway or the current
state-of-the-science. A number of EPA Regional Offices (includ-
ing Region VI) have incorporated consideration for dermal expo-
sure in their published risk-based soil screening levels. Region
VI also has recently released a Draft 1998 RCRA Waste Man-
agement Strategy, which includes very stringent requirements
for evaluating dermal exposure for all relevant compounds. Fur-
ther, on a national level, EPA is scheduled to release a finalized
EPA Risk Assessment Guidance for Superfund (RAGS): Part E,
Supplemental Guidance on Dermal Risk Assessment this sum-
mer, which supercedes any discussion on dermal exposure in
the Soil Screening Guidance document.

Third, the commission disagrees with the commentor’s char-
acterization of what the Soil Screening Guidance concludes in
regard to dermal exposure. The guidance assumes that der-
mal absorption would have to be greater than 10% for dermal
exposure to be the main pathway of concern at a site (assum-
ing complete absorption via ingestion), and concludes that only
pentachlorophenol had available data suggesting dermal ab-
sorption greater than 10%. The rule has a different intent than
the EPA guidance, as the commission determined that it was
appropriate to consider combined exposures across all relevant
pathways, rather than evaluating each pathway independently.
Thus, contributions from dermal exposure are considered in set-
ting a final soil PCL, although it may not be the main pathway of
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concern for a given COC. Additionally, the Soil Screening Guid-
ance assumption regarding complete absorption via ingestion
is not representative of actual absorption for many compounds
(e.g., metals), which would serve to underestimate the signifi-
cance of the dermal exposure pathway. Even ignoring the as-
sumptions made by EPA in offering the 10% absorption cutoff,
a significant number of compounds in the rule have current data
which suggest dermal absorption of 10% or higher. Therefore,
it is clear that the Soil Screening Guidance position on dermal
exposure has limited applicability to the approach taken in the
rule, and does not represent a consistent federal requirement.

Concerning the RIA, Chevron commented that §350.74(j)(2)
requires that before the submission of the Affected Property
Assessment Report or the Remedial Action Plan (RAP), a
person must give notice to the public regarding a request for
variance in order to receive input whether the variance will be
compatible with existing neighboring land uses and preserve
the current uses of the subject property. 40 CFR, §300.430
and Land Use in the CERCLA Remedy Selection Process,
OSWER Directive Number 9355.7-04, May 25, 1995, allows
that for CERCLA cleanups, EPA promotes early community
involvement in considering land use as part of the remedy
selection process. This is accomplished through discussions
with local land use planning authorities, local officials, and the
public as appropriate. The TRRP requirement for public notice,
including publishing a notice in the newspaper and holding a
public meeting if requested, goes far beyond the requirements
of EPA guidance.

The commission disagrees. First, this rulemaking is not appli-
cable to the federal Superfund program other than that it shall
apply as an ARAR. With that stated, 40 CFR, §300.430, is a
regulation, not a statute, and therefore the rule is not beyond the
federal statutory requirements. With regard to statute, §9617 of
CERCLA regarding Public Participation is general in nature and
these rules do not exceed that generality. However, speaking to
federal rule requirements, 40 CFR, §300.430(c) has only non-
specific performance-based requirements concerning commu-
nity relations that could be implemented in a fashion more strin-
gent than this rule. Upon a close reading of 40 CFR, §300.430
it is readily apparent that the requirements are very much in-
tended to integrate community involvement into the process.
The regulations specifically discuss interviews, formal commu-
nity relations plans and §300.430(c)(2)(ii)(A) specifically states:
"Ensure the public appropriate opportunities for involvement in
a wide variety of site-related decisions, including site analysis
and characterization, alternatives analysis, and selection of a
remedy." Therefore, the variance process in §350.74(j)(2) falls
within the federal rule requirements of providing for community
input and certainly is no more stringent. Additionally, with re-
gard to timing, the rule has been amended at §350.74(j)(2)(B)
to make it clear that the variance request is not required at the
front end, but rather at the time approval of the PCLs is re-
quested which could be submitted as part of the RAP similar to
the federal Superfund process.

The commission acknowledges that TRRP requirements for
public notice and a public meeting, if requested, may be
construed to be more strict than federal guidance concerning
consideration of land use as part of a remedy. However, the
commission does not agree that provisions in TRRP that may
be more stringent than federal guidance leads to the conclusion
that TRRP exceeds requirements of federal law. Guidance
is neither rule nor law. Nevertheless, in deference to the

importance of this rule and to the differing opinions concerning
its impact, the commission has published a full RIA.

Concerning the RIA, Chevron commented that §350.51(l)(5)
Identification of Hot Spots RCRA While the hot spot approach
is not unusual, the use of the designated hazard quotient of 50
is a new and significantly stricter requirement.

For other reasons, as explained in the responses to comments
on §350.51(l)(5), the commission has removed the hazard
quotient of 50 from §350.51(l)(5). The commission agrees
that the proposal was a new requirement, but disagrees that
it necessarily was a strict one.

Concerning the RIA, Chevron commented on the §350.71(c)(3)
requirement for using specified equations provided or develop
soil vapor monitoring data. Several other equations and models,
including EPA’s Box Model, have been developed to address
this issue. By eliminating use of all other appropriate models,
TNRCC is restricting the method of evaluation, beyond current
restrictions.

The Box Model is not in any federal regulation or statute;
therefore, no federal regulation has been excluded. However,
§350.71(c)(3) has been amended to allow other methods. The
commission has not listed any restrictions, other than that the
method must be technically appropriate.

Concerning the RIA, Chevron commented regarding
§350.79(2)(B), Comparison of Chemical of Concern Con-
centrations to Protective Concentration Levels, and noted that
when compared to Risk Assessment Guidance for Superfund:
Volume 1-Human Health Evaluation Manual (1989). EPA/540/
1-89/002, the null hypothesis is the opposite of the guidance
provided by EPA. By specifying the null hypothesis as written
the rule requires that site concentrations be significantly below
average background concentrations before the person can
conclude that no response action is necessary.

The commission agrees with the commentor for the reasons
stated that the proposed rule was insufficient and has amended
the rule to correct the situation. Readers are referred to
responses to comments on §350.79 (2)(B).

Concerning the RIA, Chevron commented regarding
§350.51(m) which presents requirements for determining
background and comparing site results to background and
cited EPA Guidance for Data Quality Assessment (1996),
EPA/600/R-96/084; Risk Assessment Guidance for Superfund:
Volume 1 - Human Health Evaluation Manual (1989), EPA/
540/1-89/002, for the proposition that the proposed TRRP
comparison method for background that gives a 50% chance
of a background area exceeding the criteria unless extensive
investigation is performed to develop a site specific background
is far more stringent than the requirements of the existing
standards.

The commission disagrees with the commentor that the option
to use the "Texas-Specific Background Concentration" is a
requirement or that it is more stringent than the requirements
of existing standards. The TRRP allows persons to use
the "Texas-Specific Background Concentration;" it is not a
requirement. The TRRP rule provides various options for
making comparisons with background levels on a site specific
basis. The Texas- specific median default values are intended to
provide a reasonable starting point for determining background
concentrations and are not intended to represent the range of
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background concentrations likely to be encountered on each
site subject to this rule.

Concerning the RIA, Chevron commented regarding
§350.51(m) as compared to current §335.554(d), determination
of background and background comparisons respectively. The
proposed TRRP comparison method for background that give
a 50% chance of a background area exceeding the criteria
unless extensive investigation is performed to develop a site
specific background. This is therefore far more stringent than
the requirements of the existing standards.

The commission strongly disagrees with the errant position
taken by the commentor with regard to this provision. Sec-
tion 350.51(m) is a clear area of flexibility and cost containment
over the existing rule. This rulemaking provides persons an
option to use tabulated Texas-specific background concentra-
tion defaults for those situations where the person can demon-
strate that site COC concentrations are below the Texas-specific
background concentrations. As such, additional COC sampling
may be limited to only those situations where the Texas-specific
background concentrations are exceeded. No such provision is
provided under the existing rule. Rather, §335.554(d) requires
the determination of background to be determined with the site-
specific collection of COC samples in all scenarios. Therefore,
the existing rule is never less stringent in this regard.

Concerning the RIA, Chevron commented regarding
§350.4(a)(20), definition of "Decontaminate" as compared
to current §335.552. The definition of decontaminate requires
application of a treatment process which can be interpreted to
mean that an active treatment process must be used thereby
precluding the use of natural attenuation/natural recovery
as a potential decontamination remedy. Thereby as written,
methodologies allowable under current standards appear to be
limited under the new rule, thereby making the new rule more
stringent.

The commission has modified the definition of "decontaminate"
to include the term "occurrence"so as to remove any possible
interpretation that an active treatment method, rather than
natural attenuation, is required. Monitored natural attenuation
is allowed where it meets all performance objectives, as is the
case for any other remedy.

Concerning the RIA, Chevron commented regarding §350.4(a),
Definitions, lists 87 definitions, which is 78 more than existing
standards. These definitions have the effect of making the reg-
ulations more stringent by reducing opportunities for flexibility.

The commission acknowledges that TRRP as proposed lists 87
definitions, which are many more than the current rule. How-
ever, the commission disagrees that having more defined terms
means less flexibility. Indeed, the need for more terms to be de-
fined arises directly from the commission’s efforts to increase
flexibility and clarity. From the commission’s perspective, the
more options available, the broader the universe, and hence
the greater the number of terms that need defining to ensure
clarity.

Concerning the RIA, Chevron commented regarding
§350.4(a)(44), the definition of "Institutional Control," and
that narrowing the definition of an institutional control to deed
notices and restrictive covenants eliminates the potential use
of other controls such as state registries and local ordinances
which eliminates flexibility, thereby making the rule more
stringent.

The commission agrees that the proposed rule’s definition of
institutional control did not include potential controls such as
state registries and local ordinances. The commission does not
believe the omission of these potential options makes the TRRP
more stringent than current State Law because no such law
currently includes such institutional controls. The commission
further notes that it has incorporated VCP Certificates of
Completion and equivalent zoning or governmental ordinances
into its institutional control paradigm in the final rule.

Concerning the RIA, Chevron commented regarding Subchap-
ter C, Affected Property Assessment, and that the existing
standards devote one-half page of text to describing the types
of data to be collected, including analytical requirements and
statistical methods. The proposed TRRP devotes significantly
more pages to a detailed prescriptive approach to site charac-
terization, including analytical data requirements and statistics.

The affected property assessment criteria do not exceed any
state standards, as there are no existing state statutory stan-
dards related to site assessments. The commission agrees
that the proposed rule devotes more pages to affected prop-
erty assessment than the current rule, but does not agree that
the greater number of pages means the proposed rule is more
stringent. It could equally be asserted that the lack of provisions
in the current rule leave persons in the dark as to what is ex-
pected of their property assessments and that being left in the
dark is more taxing than being shown a path. The commission
notes that the commentor only referenced part of the current
Risk Reduction Rule which deals with site assessment and that
§335.553(a) and (b)(1) are also applicable. The commission
further believes that one of the costs of committing to a purely
risk-based program is a competent site assessment.

However, as the commission has discussed previously, the site
assessment requirements are less under the TRRP rule than in
the current Risk Reduction Rule, which requires assessment to
background.

Concerning the RIA, Chevron commented regarding
§350.4(a)(9), the definition of "carcinogen" which it as-
serts has been widened far beyond the EPA classifications in
the existing rule, which has the potential to expand the list
of chemicals that could be so designated and thus require
assessment.

The commentor states that the definition for carcinogen in the
proposed rule has been expanded beyond the EPA classification
as described in the existing rule. The commentor is concerned
that this expansion has the potential to increase the number
of chemicals which would require assessment as carcinogens.
As the EPA has proposed eliminating the current carcinogen
classification scheme in favor of adopting a narrative approach,
the commission believes that it is no longer appropriate to base
the definition of a carcinogen on the existing EPA carcinogen
classification scheme. In addition, there are several different
classification schemes published by different entities (e.g.,
EPA, National Toxicology Program (NTP), International Agency
for Research on Cancer (IARC), American Conference of
Governmental Industrial Hygienists (ACGIH)) and the specific
classification for a COC may differ under the various schemes.
Further, the current EPA carcinogen classification scheme is
specific to potency estimates derived by the EPA, yet the
hierarchy of sources from which persons should obtain toxicity
values specified in §350.73(a) of the rule, is not limited to the
EPA. It is the opinion of the commission that if the scientific
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community determines that a particular study meets the weight-
of-evidence requirements such that a cancer slope factor or unit
risk factor can be derived and is made available in accordance
with the hierarchy of sources provided in §350.73(a), then the
COC should in fact be evaluated as a carcinogen.

Concerning the RIA, Chevron commented on §350.74(j)(2),
before the submission of the Affected Property Assessment
Report or the Remedial Action Plan (RAP), a person must
give notice to the public regarding a request for variance in
order to receive input whether the variance will be compatible
with existing neighboring land uses and preserve the current
uses of the subject property. Under current law, notice to
and input by the public is during the selection of the final
remedy (e.g., at the completion of or during the Remedial
Investigation/Feasibility Study), not during the development of
the risk-based exposure limit (RBELs) or PCLs (i.e. during the
affected property assessment). Accelerating land use decisions
in the midst of the affected property assessment phase does not
better inform the public of site conditions, will undoubtedly slow
down the corrective action process, and may result in an undue
economic hardship to parties seeking the variances compared
to existing law.

With regard to the state Superfund process, §361.1855 of the
Health and Safety Code provides for public meetings. The
commission concedes that the requirement to provide direct
notice to adjacent landowners and some of the additional
parties as listed in §350.74(j)(2)(E) is in minor aspect more
stringent than §361.1855.

Concerning the RIA, Chevron commented regarding
§350.4(a)(79) definition of "Source Area", and that this
definition states that the location of a non-aqueous phase liquid
is to be considered a source area regardless of whether the
material is actually a source (i.e. releasing a COC). It is possi-
ble, and likely, that there are NAPLs which are inert, non-toxic,
and basically insoluble materials within Texas. Therefore, this
is counter to the Risk Reduction Rule intent which is to provide
cost effective evaluation and remediation for areas which are a
"risk" to human health and the environment and applies much
more stringent requirements to such situations.

With regard to the source area definition, the commission
disagrees that because this rule has a definition that the current
rule does not have, that this rule is more stringent. Rather,
the point only bolsters the commission’s position that this
rulemaking adds clarity to the corrective action process. Source
areas are a real presence at sites, regardless of whether or
not a name is given to them in the definitions section of a
rule. Further, the commentor seems to be taking things out
of context, and does not agree that the rule invokes more
stringent requirements than currently employed. The proposed
definition of source area is essentially the same definition that
is included in the ASTM RBCA Standards. NAPLs are only
of concern where the NAPL exceeds a PCL, or causes vapors
(§350.31(c)) or causes some other concern, such as sourcing a
dissolved-phase plume §350.33(f)(4)(E). The term source area
is generally used in the rule as a descriptor of where the primary
mass of contaminant is concentrated in the environmental
media, generally at or below the primary source (e.g., tank,
unit, lagoon, drum). The commission agrees that where the
NAPLs are inert, non-toxic, and basically insoluble, they should
not be risk drivers. In fact, the commission has struck proposed
§350.33(f)(1)(C) because it seemed to imply that under Remedy
Standard A, which did not have such an allowance for non- toxic

NAPLs, NAPLs always had to be recovered. That is the case
where NAPLs exceed PCLs, but should not be the case where
NAPLs do not exceed the PCL, unless there are other concerns.
However, the commission points out that the stated qualities,
such as inertness, non-toxicity and insolubility are commonly
not the case with regard to NAPLs. The rule does not exceed
any state standard in this regard.

Concerning the RIA, Chevron commented regarding §350.31(c)
demonstration of no explosion hazard. Due to the COC
mixtures varying significantly over small distances, the required
calculations or monitoring would be extensive and in many
cases prohibitively expensive. This is not required under current
rule.

The commission disagrees. Similar provisions to §350.31(c)
are present and implemented under both §334.203(1)(G) and
§335.559(e). Section 334.203(1)(G) specifies that explosive
conditions must be prevented. More details are provided in PST
guidance document Risk-Based Corrective Action for Leaking
Storage Tank Sites, RG-36, January 1994. Section 335.559(e)
of the current Risk Reduction Rule has an upper vapor limit. All
of these rule provisions, though addressed in a different manner,
deal with the explosive vapor issue. In fact, the §335.559(e) may
actually be a more stringent standard than proposed herein.
However, the commission has amended the rule in response to
comments submitted for §350.31(c) to make the provision more
performance based.

Concerning the RIA, Chevron commented that the requirements
for developing PCLS are significantly more stringent and less
flexible than the existing requirements for Risk Reduction
Standards 2 and 3.

The procedures to calculate PCLs under this rulemaking are
based on updated science and are more technically sound
than the methods detailed under the current Risk Reduction
Rule. For example, the methodology to calculate soil-to-
groundwater protection PCLs are more technically sound than
the procedure allowed under the current Risk Reduction Rule.
As a consequence, comparison of PCLs for this pathway relative
to Standard 2 MSCs shows that some are higher and some are
lower. Additionally, this rule allows greater flexibility to factor
observations into the evaluation of the need to develop PCLs
for this same exposure pathway than does the current Risk
Reduction Rule (see §350.75(i)(7)(C). Persons often point out
the dermal pathway as a difference between the current Risk
Reduction Rule and this rule. The current Risk Reduction Rule
at §335.556(b) factors in other exposure pathways. If persons
assume ingestion of soil, which the rule requires, then there
is no legitimate basis to assume dermal contact with those
soils is not equally applicable. In fact, guidance was written in
July 1998 for 30 TAC, Chapter 335 which reinforces this point.
The commission agrees that this rulemaking may not appear
to provide as great flexibility in adjusting exposure factors as
30 TAC, Chapter 335 Remedy Standard 3. However, there
are in fact many significant areas of flexibility in the TRRP
rule and several examples are noted here. First, the PCLs
under this rule for Tiers 2 and 3 can be developed without the
necessity of completing a formal remedy selection process as
required by §335.562. Second, under this rulemaking PCLs
are based on an individual risk level of 1x10-5 for carcinogens
and a hazard index of ten for non- carcinogens as opposed to
a risk level of 1x10-6 and a hazard index of one as set forth
in §335.563(b) and (c). Third, under this rulemaking, cross-
media exposures do not have to be assumed as a default
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requirement as set forth in §335.563(d)(2). Fourth, the PCLs
can be based on the current use (residential or commercial/
industrial), whereas under §335.563(e), non-residential land
use may only be allowed following the analysis of past, current
and future use. In other words, the person must demonstrate
why a chemical plant could not become residential property in
the future and if the executive director is not convinced, then
the cleanup could be based on residential land use because
the land might be used for that purpose in the future even if
the landowner is the responsible person and is willing to place
the required institutional control. Under the TRRP rule, if the
land is currently commercial/industrial use and the landowner
consents to the required institutional control, then the PCLs
can be calculated on commercial/industrial land use. Fifth,
exposure factors can only be varied under §335.563(e) when
there is compelling site-specific evidence. The commission
acknowledges that the current Risk Reduction Rule does not
limit the factors that could be varied based on site-specific
factors, but rarely is such evidence substantiated. Rather, such
variance recommendations have so often been unsubstantiated
and random that the commission has had to develop default
scenarios in guidance just to propel the process. Sixth, PCLs
based on plume management zones can be assumed under
this rule for residential and commercial/industrial properties, on-
site and off-site. Such considerations can only be factored
in for on-site non- residential land use under §335.563(h)(2)
and only under Remedy Standard 3 which requires a baseline
risk assessment and a remedy selection evaluation. Lastly,
the rule provides significant flexibility in allowing the use of
the Facility Operations Area (FOA) provisions of Subchapter
G, whereby many of the standard provisions of Subchapters B-
F can be deferred or amended as provided in Subchapter G.
The commission does not agree that in reality this rulemaking
is less flexible than existing Remedy Standard 2 or 3. However,
given that some take exception to the commissions view, the
commission has prepared a full RIA.

Concerning the RIA, Chevron commented that §350.4(a)(71),
definition of "residential land use," has been expanded to in-
clude daycare facilities, educational facilities, hospitals, and
parks.

The commission disagrees with the commentor on two points.
First, the definition for "residential land use" does not exceed
a standard because there is no existing State standard. Sec-
ond, the commentor is in error regarding the definition for "res-
idential property" in §335.552. Residential property is defined
in §335.552 as any property that does not exclusively meet
the definition of non-residential property. The definition further
states, "Also, a portion of non-residential property that is used
in part for residential activities, such as a day care center, is de-
fined as residential. Thus, this definition clearly includes "day-
care facilities." Further, "educational facilities, hospitals, and
parks" do not exclusively meet the definition of non-residential
property. The commentor is referred to the exclusions of vari-
ous Standard Industrial Classification codes under the definition
for non-residential property, such as, 8051, 8059, 8069, 8211,
etc.

Statement of the Effect of the Adopted TRRP Rule on Small
and Micro Businesses

Small and micro businesses responsible for corrective action will
experience an economic effect from application of the adopted
TRRP rule. That economic effect may be an increase in the
cost of complying with the adopted rule or may be a cost

savings. Assuming in the interest of caution that any negative
economic effect falls within the meaning of "adverse economic
effect" in §2006.002 of the Texas Government Code, the Texas
Natural Resource Conservation Commission ("commission")
must "reduce that effect if doing so is legal and feasible
considering the purpose of the statute under which the rule is
to be adopted."

The statutes, as stated in the statutory authority portion of this
chapter, under which the TRRP rule is adopted intend to protect
human health and the environment. In light of this substantial
purpose, it is difficult to hold any entity responsible for remediat-
ing contaminated property to a lesser standard than that which
is scientifically determined to be protective of human health and
the environment. Thus, allowing small or micro businesses to
remediate properties under less stringent conditions because
of economic impacts is tantamount to allowing small and mi-
cro businesses to endanger human health and the environment
while others cannot. The nature of the subject matter with which
these rules are dealing makes it difficult to tailor provisions to
a particular category of responsible persons like small and mi-
cro businesses because, from the commission’s perspective,
inappropriate risk must be corrected no matter who is respon-
sible for it. Accordingly, because the adopted rule establishes
methodologies for removing health risks to the public and the
environment resulting from contamination, it is not legal or fea-
sible to broadly reduce the effect of the adopted rule on small
or micro businesses because doing so will endanger human
health and the environment. The commission notes, however,
that flexibility and performance based standards such as ex-
panded use of exposure prevention remedies are built into the
rule where feasible to provide all businesses with more reme-
dial options and more cost containment opportunities than are
available under the current rule.

An exception specifically aimed at reducing one potential source
of adverse economic impact on small and micro businesses
concerns financial assurances. Financial assurances provide
funding for the continued maintenance of engineered remedial
actions such as a concrete cap covering contaminated soil.
Under the adopted rule, small and micro businesses responsible
for a remediation may seek to reduce the amount of financial
assurance if the post response action care period is greater
than ten years. As mentioned above, the adopted rules’
flexible framework in which to calculate cleanup levels and
performance-based (rather than design) standards apply to all
entities responsible for remediating contamination, including
small and micro businesses, and allows responsible persons
to determine for themselves the most appropriate cleanup level
and the least costly means by which a cleanup goal is to
be achieved. Finally, clarity is provided in rule provisions to
facilitate rule interpretation so that persons, including micro,
small and large businesses alike, can make decisions that are
likely to be approved by the agency the first time.

Analysis of the Cost of Compliance with the Adopted Rule
for Micro Businesses Using the Cost for Each $100 of Sales,
and Comparison of Cost of Compliance With Sample "Largest"
Business Affected By TRRP

Benefits and Costs to Small and Micro Businesses:

Taken as a whole, the adopted rule is expected to have
a positive economic impact on small and micro businesses
subject to the Industrial and Hazardous Waste, Superfund,
and the VCP Programs. These positive impacts are primarily
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expected to take the form of cost savings for remediation
and financial assurance. Small and micro businesses actively
involved in cleaning up a site, regardless of program, would
achieve the same types of cost savings as a large business.
However, small and micro businesses participating in the PST
Program would face the same potential cost increase under the
adopted rule as a large business.

The definition of "small business" is "a legal entity, including
a corporation, partnership, or sole proprietorship that: (A) is
formed for the purpose of making a profit; (B) is independently
owned and operated; and (C) has fewer than 100 employees
or less than $1 million in annual gross receipts." Texas Govern-
ment Code, §2006.001(1) (Vernon 1998)

A "micro-business" is "a legal entity, including a corporation,
partnership, or sole proprietorship that: (A) is formed for
the purpose of making a profit; (B) is independently owned
and operated; and (C) has not more than 20 employees."
Texas Government Code, §2006.001(1) (effective September
1, 1999).

Virtually any small or micro business that has a leaking
underground storage tank is potentially subject to cost increases
under the adopted rule. Such businesses would more likely than
not include small fuel retailers. However, the commission does
note that all compliance deadlines have passed for meeting
release detection, spill and overfill, tank integrity assessment,
cathodic protection standards, and private financial assurance.
Therefore, all tanks operating today must meet higher technical
standards and theoretically are less likely to suffer a leak in the
future.

This analysis will use the information concerning PST remedia-
tion discussed in the Regulatory Impact Analysis. What follows
is a discussion of the impact of three cost scenarios on esti-
mated costs to small and micro business with varying amounts
of income, and a comparison of that impact with the impact on
one of the largest businesses affected by the adopted rule.

Of the 12 PST sites in the RIA, the "best case" PST site resulted
in an estimated no increase in the cost to assess, remediate,
monitor and close the site under the adopted rule. (See LPST
site 109688 in RIA; $34,345 cost under current rule and TRRP).
A "middle road" PST site resulted in a potential range of TRRP
cost from no increase to a $10,996 increase. (See LPST site
112399; $12,717 cost under current rule and potential range
of $12,117 to $23,713 under TRRP). The worst case PST site
resulted in an estimated cost increase of $187,623 to assess,
remediate, monitor and close the site under the adopted rule.
(As mentioned earlier in this report, $187,623 is based on the
higher and more conservative $151,200 estimated groundwater
remediation cost rather than the $107,297 remedial cost actu-
ally used in the case examples. (See LPST site 111900). That
is an increase over the actual cost of $24,343 under existing
program rules, which would bring the responsible party’s total
estimated cost under the adopted rules to $211,966.

For sites where the costs are the same under the current rule
and the adopted rule, small and micro businesses would not be
economically impacted by the adopted rule.

For a small or micro business with $250,000 in annual sales, a
$10,996 estimated cost increase for one site would represent
approximately 4.4% of sales or $4.40 for every $100 in annual
sales. For a small or micro business with $500,000 in annual
sales, a $10,996 estimated cost increase for one site would

represent approximately 2.2% of sales or $2.20 for every $100
in annual sales. For a business with $1,000,000 million in
annual sales, a $10,996 estimated cost increase for one site
would represent approximately 1.10% of sales or $1.10 for every
$100 in annual sales.

For a small or micro business with $250,000 in annual sales, a
$187,623 estimated cost increase for one site would represent
75% of sales or $75.04 for every $100 in annual sales. The
commission acknowledges that low revenue small or micro
businesses which find themselves having to perform a relatively
significant corrective action have the potential to be significantly
impacted, particularly where such a business owns a PST and
would have been covered by the current rule, but must comply
with TRRP. This is one reason why the adopted rule will not
apply to cases currently covered by PST rules until September
1, 2003. However, it should be observed that some micro and
small businesses can cause pollution problems that are beyond
or strain their financial ability to remediate. This is true under
the current rules and under the adopted TRRP.

For a small or micro business with $500,000 in annual sales, a
$187,623 estimated cost increase for one site would represent
38% of sales or $37.52 for every $100 in annual sales. For a
business with $1 million in annual sales, a $187,623 estimated
cost increase for one site would represent 19% of sales or
$18.76 for every $100 in annual sales. For a business with
$2 million in annual sales, that $187,623 cost increase for one
site would represent 9% of sales or $9.38 for every $100 in
annual sales. For a business with $3 million in annual sales,
that $187,623 cost increase for one site would represent 6% of
sales or $6.25 for every $100 in annual sales.

For corporations such as Texaco, with a 1997 revenue of
$46 billion, the $187,623 estimated cost increase for one site
discussed earlier in this section would represent much less than
1% of sales or less than $ .01 for every $100 in annual sales.

The adopted rule does afford cost savings to responsible parties
who are small and micro businesses and who are required to
demonstrate financial assurance for post response action care.
Under the adopted rule, small business responsible parties
(which by definition includes micro businesses because micro
businesses never have more than 20 employees) may seek to
reduce the amount of financial assurance required if the post
response action care period is greater than ten years. Actual
cost savings realized by small and micro business responsible
parties as a result of this provision will vary with the amount of
financial assurance required. However, for estimating purposes
only, by assuming post response action cost at $30,000 per year
(based on $5,000 for lab analysis and $25,000 for a consultant
to collect samples), the cost to demonstrate for ten years would
be $300,000, substantially less than $900,000 for 30 years.
Further assuming the responsible party uses a bank letter of
credit to demonstrate financial assurance and the responsible
party ’s annual cost for a bank letter of credit is 0.75%,
demonstrating financial assurance for ten years at $300,000,
would cost an estimated $2,250 per year ($300,000 x 0.75%).
In this example, the ten-year demonstration cost represents a
$4,500 annual savings from the 30-year demonstration cost of
$6,750 per year ($900,000 x 0.75%). If financial assurance
is still required at the end of the first or second ten-year
period, the micro business responsible party may again seek
to demonstrate financial assurance for the subsequent ten-year
period.
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As discussed in other parts of this preamble, the commission
considered the potential impact the adopted rule will have on
the sector of the economy engaged in corrective action due
to unauthorized releases from petroleum storage tanks. The
principles of consistency of application across corrective action
programs, increased focus on natural resource protection, and
enhanced notice of limits on future land use when presumptions
based on such use are incorporated into the risk based remedy
all weighed in favor of not carving out exceptions for the PST
sector of the economy.

Despite the potential impact of the adopted rule on small
and micro businesses, the commission has found that the
adopted rule will result in the best combination of effectiveness
in obtaining the desired results of protecting human health
and the environment from unacceptable risk and economic
costs not materially greater than the costs of any alternative
regulatory method selected. The adopted rule will not apply
to some impacted PST small businesses until September 1,
2003, incorporates performance standards (rather than design
standards) scientifically determined to protect human health and
the environment, and includes financial assurance provisions
that will reduce the economic impact on small and micro
businesses. These features of the rule have the effect of
reducing the economic impact of the adopted rule on small and
micro businesses.

Analysis of comments on proposed Small Business Impact.

Concerning Small Business Impact, TPCA commented that
there are other potential costs that TNRCC did not recognize in
their Statement on the Effect of the Proposed Rule on Small
Business. The institutional controls as proposed will be an
additional expense, as attorney will be needed. This potentially
will move more sites to remediation than today because of
the expense and possible litigation that will surely result with
third-party landowner concurrence and restrictive covenants.
These controls will likely drive the remediation activities to near
background levels.

The commission recognizes that there will be expenses with
respect to institutional controls, but notes that use of an institu-
tional control is the person’s choice which the commission pre-
sumes is made after determining the most cost effective method
of correcting the contamination. The costs for a person to ob-
tain the institutional controls would not be more than the dif-
ference between the cost of remediation with controls and the
cost of remediation without controls. In some cases this incre-
ment could be limited further by the value of the property if it
were uncontaminated (i.e., full property value). The commis-
sion disagrees that the institutional control provisions will drive
remediation activities to near background. The issues arising
from off site contamination will be resolved based on case spe-
cific factors, and the commission hesitates to quantify costs for
these matters.

Concerning Small Business Impact, TPCA commented that the
increased cost of insurance was not addressed in the Statement
of the Effect on Small Business to the proposed rule. The
average cost of the required insurance is $800 per tank. This
is significant to small retailers who may only average $2,000
a month in gross profit. If the insurance cost should increase
the 100% that was predicted in May 1998, many of these small
businesses will be negatively affected as a class. The propose
rule disproportionately affects these businesses whether they

have a release or not because they are mandated by TNRCC
rule to provide financial assurance just to operate the PST.

While the commission did not specifically address the cost of
private insurance for PST sites in the March, 1999, preamble to
the proposed rule, it did note that it is debatable as to whether
or not small fuel retailers may be affected as a group by the
proposed rule in an adverse or material way. The commission
is not familiar with the 100% increase in insurance referenced
by the commentor, but the commission notes that with the new,
more protective tank technology in place statewide effective
December, 1998, the number and severity of unauthorized
releases from USTs should lessen, which, the commission
presumes, should mitigate purported rising insurance rates.

TAKINGS IMPACT ASSESSMENT

The commission has prepared a Takings Impact Assessment
for this rule pursuant to Texas Government Code, §2007.043.
This is a summary of the Takings Impact Assessment. The
specific purpose of the adopted rule is to create one risk-based
rule that will guide affected property assessments, notifications,
and response actions through the establishment of a consistent,
reliable program that encourages the cost-effective corrective
action for affected properties while ensuring the adequate
protection of human health and the environment. The adopted
rule will substantially advance this specific purpose through the
use of a tiered process for the establishment of health-based
protective concentration levels, by allowing the use of site-
specific data, and by providing flexibility in selection and design
of response actions. Because a landowner, except in cases of
technical impracticability, zoning or governmental ordinance, or
when he or she cannot be located, has the option not to consent
to institutional controls such as deed restrictions and because
another person, not the TNRCC, chooses the remedy, the
adopted rule itself will not limit or restrict the real property rights
associated with the affected property. Further, the adopted
rule does not burden private real property because it: (1) will
set minimum requirements for remediation of affected property;
(2) will cause no release of COC onto the affected property;
(3) will not prohibit the pursuit of damages by the affected
property owners from the responsible parties; and (4) will not
cause a diminution in property value. Finally, the adopted
rule is promulgated to fulfill federal requirements, prevent or
abate public nuisance, is necessary to prevent a grave and
immediate threat to life or property resulting from hazardous
substances, and the adopted rule is in response to the real
and substantial threat to public health and safety resulting from
hazardous substances. For these reasons, the adopted rule is
exempt from the requirement for a Takings Impact Statement
as required by statute; however, the commission has prepared
a Takings Impact Assessment which is presented in this issue,
which may be found in the Tables and Graphics Section under:

Figure 2: 30 TAC Chapter 350–Preamble

The Takings Impact Assessment can also be found at the
TNRCC web page located at http://www.tnrcc.state.tx.us

Analysis of comments on the proposed Takings Impact Assess-
ment (TIA).

Concerning the TIA, Fulbright & Jaworski commented that
the proposed rule will unnecessarily regulate interests in real
property and may result in needless litigation.

Fulbright & Jaworski comments that the provisions concerning
deed notices and restrictive covenants will unnecessarily reg-
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ulate interest in real property and result in needless litigation.
The commission responds that notice and enforceability of nec-
essary controls is not unnecessary regulation. The COCs are
on or under that land. Deed instruments are particularly ap-
propriate where land is concerned in that they are part of the
record commonly consulted by buyers, lenders, insurers, and
lessees when any of those persons is evaluating potential uses
of the land. Persons can avoid litigation in the usual fashion by
settlement or under these rules by remediating to a residential
level without controls when technically practicable.

Concerning the TIA, Henry, Lowerre, Johnson & Frederick com-
mented regarding failure to Adequately Assess the Takings Im-
pacts: The analysis in the takings impact assessment is inad-
equate for both the Texas "takings" law and the Texas Con-
stitution. The proposed TRRP defines the "affected property"
subject to the TRRP as the contaminated property on-site and
off-site. Clearly, the rules allow the ’taking of private property,"
including the trespass on and the reduction of property values
of off-site private property by private and governmental entities.

Concerning the TIA, Henry, Lowerre, Johnson & Frederick
commented that almost the entire analysis is based on the
assumption that the contamination is located on the property
of the responsible person. Any evaluations of impacts thus
ignore the innocent property owner whose land has been
contaminated. Clearly property values are affected. TNRCC
even allows responsible parties to condemn such reduced
property values, whether the reduced value is greater or less
that 25%. Likewise, the provisions of the rules that allow plume
growth on to another persons property is not properly evaluated.
A short TIA is not appropriate. A full analysis for, at least,
the significant part of the rules that affect private property and
property rights (including mineral rights) is required by law.

Concerning the TIA, Henry, Lowerre, Johnson & Frederick
further commented that they believe that TNRCC is required
to prepare a Takings Impact Analysis. The TIA must examine
the burdens on landowners who are not responsible parties but
who own the land on which contamination has occurred as well
as the burdens on surrounding landowners.

Henry, Lowerre, Johnson & Frederick comments that the TIA
did not account for the innocent property owner whose land is
contaminated. The commission responds that the landowner
should be made whole by the rule’s requirement for landowner
consent. Since landowner consent is required for both deed
notices and restrictive covenants, the landowner may seek
adequate recompense to cover his damages prior to consenting
to the control. If he is made whole, there is little likelihood of
a taking by the commission. In the case where it is technically
impracticable to remediate without controls and landowner does
not consent, the rule provides for a court to set a damage
amount to be paid to the court. Again, the impacted landowner
should be made whole.

Henry, Lowerre, Johnson & Frederick also comments that the
TIA should discuss "takings" in regard to plume growth which is
allowed under the rule. The commission responds that plume
growth that requires controls on another person’s property is
subject to the deed notice/restrictive covenant analysis above.
However, when COCs are below residential levels and move to
another person’s property no controls are required under this
rule. The commission does not believe that it has engaged
in a "taking" should such an event occur, even if the property
loses value in the marketplace. The commission emphasizes

that by this rule it has not given a person permission to allow
COCs at any level to move onto another’s property. That is
the choice of the person remediating or the inevitable result
of a release that occurred prior to the applicability of the
rule. In addition, because the levels of COCs will be at or
below acceptable residential risk levels, from the commission’s
perspective, any use of the property is appropriate. A party may
still seek compensation for diminution in value should he or she
so choose, but such action would be for the alleged trespass
and outside the scope of this rule. As stated in the TIA to
the proposed rule "Because the proposed rule sets minimum
requirements for remediation of affected property, causes no
release of COC onto the affected property, does not prohibit
the pursuit of adequate compensation by the affected property
owners from the responsible parties, and does not cause a
diminution in property value, the proposed rule is not a burden
on private real property."

Concerning the TIA, Henry, Lowerre, Johnson & Frederick com-
mented that TNRCC had not prepared an adequate assessment
of the takings impacts. For example, the assessment mistak-
enly argues that the rules are taken to fulfill an obligation man-
dated by federal law. There is no federal mandate for any of
the changes that would be made if the TRRP were adopted.

Henry, Lowerre, Johnson & Frederick comments that there is
no federal mandate for the rules specifically. This is correct.
However, the commission has received delegation of the RCRA
and the UIC programs. These delegations require that the
commission’s rules satisfy federal statutes and regulations. The
commission has consulted extensively with EPA concerning the
rule and is satisfied that it meets at least minimal requirements
for those programs. In this sense, the rule is federally
mandated.

Concerning the TIA, Ranger disagrees with the "Takings Impact
Assessment of the proposed rules. Contrary to what the
TNRCC has presented, Ranger believes the proposed rule will
burden private real property which is the subject of the rule by
establishing unreasonable and unnecessarily expensive criteria
that will apply not only to contamination of environmental media
that represents a real and substantial threat to human health
and safety, but also to contamination of environmental media
that does not represent a real or substantial threat to human
health and safety.

Ranger comments that the rule will burden private real property
and also will establish "unreasonable and unnecessarily expen-
sive criteria . . . " that apply to both properties that are both
above and below appropriate risk levels. The commission dis-
agrees. The commission has stated the reasons for the rules in
the proposed and final preambles. It has sought to reduce the
costs of remediation and yet perform its mission to protect hu-
man health and the environment. For example, it has removed
the requirement in the existing rules for deed recordation when
COCs are above background but below residential levels with-
out controls. The commission believes that it is not necessary
to require deed notice of a cleanup that allows unrestricted use.

This change results in a reduction in costs and a reduced bur-
den on property to persons remediating sites. On the other
hand, the commission has extended some additional require-
ments to PST remediation such as deed notice and restrictive
covenants in order to better prevent persons’ exposure to ex-
cessive levels of COCs, and make the PST program conform
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with the other programs dealing with the same or equivalent
COCs.

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW

The commission has reviewed the adopted rulemaking and
found that the rules are subject to the Texas Coastal Manage-
ment Program (CMP) and must be consistent with all applicable
goals and policies of the CMP.

The commission has prepared a consistency determination for
the adopted rules pursuant to 31 TAC, §505.22 and has found
that the adopted rules are consistent with the applicable CMP
goals and policies. The following is a summary of that determi-
nation. The CMP goal applicable to the adopted rules is the goal
to protect, preserve, restore, and enhance the diversity, qual-
ity, quantity, functions, and values of coastal natural resource
areas. CMP policies applicable to the adopted rules include
the administrative policies and the policies for specific activities
related to construction and operation of solid waste treatment,
storage, and disposal facilities. Promulgation and enforcement
of these rules is consistent with the applicable CMP goals and
policies because the adopted rules will establish clear, consis-
tent standards to guide the assessment and cleanup of contam-
inated properties from site investigation through post-response
action care. The rules will require persons conducting response
actions to ensure that the concentrations of COC are protective
of human and ecological receptors. The new rules will result in
an overall environmental benefit across the state, including in
coastal areas, by implementing a comprehensive and consistent
approach to corrective action that utilizes new and scientifically
sound corrective action methods; thereby serving to protect,
preserve, restore, and enhance the diversity, quality, quantity,
functions, and values of the coastal natural resource areas. In
addition, the adopted rules do not violate any applicable provi-
sions of the CMP’s stated goals and policies.

HEARING AND COMMENTERS

A public hearing on this proposal was held in Houston, Texas
on April 19, 1999, and in Austin, Texas on April 22, 1999.
Oral testimony was provided by Craig’s Cleaners, Greater
Houston Cleaners Association, and McCulley, Frick, & Gilman
this proposal. The following commenters submitted written
comments: Air Force Center for Environmental Excellence
(AFCEE), Amoco Production Company (Amoco), Arcadis, Ger-
aghty & Miller (Arcadis), Association of Electric Companies of
Texas, Inc., (AECT), Brown & Caldwell, Brown Carls & Mitchell
on behalf of Jack Brown Cleaners, Brown McCarroll & Oaks
Hartline, Campbell, George & Strong on behalf of BP Amoco,
Chevron, Conoco, & Fina, Campbell, George & Strong on be-
half of Chevron, Conoco, & Fina (Eco comments), Chevron,
Coastal Corporation (Coastal), Craig’s Cleaners, Dow Chemi-
cal Co. (Dow), Eastman Chemical Company (Eastman), Envi-
ronmental Fuel Systems Inc., (EFSI), Environmental Resources
Management (ERM), Exxon Chemical Americas (Exxon), Fina
Oil & Chemical Company (Fina), Fulbright & Jaworski on be-
half of Exxon Company USA and Exxon Chemical Americas,
Groundwater Services Inc., (GSI), Gum Springs Water Sup-
ply Corp., Harris County Pollution Control Division, Henry Low-
erre Johnson & Frederick, Industry Council on the Environment
(ICE), IT Corporation (IT), Jenkens & Gilchrist, King & Spalding
on behalf of the Lead Industries Association, Koch Industries
Inc., (Koch), McCulley Frick & Gilman (MFG) on behalf of itself
and CITGO Petroleum Corp., Michelle A. McFaddin Attorney

at Law on her behalf and on behalf of the Peoples’ Environ-
mental Toxic Reform Organization, Mobil Oil Corporation (Mo-
bil), National Oceanic and Atmospheric Administration (NOAA),
Phillips Petroleum Company, Port of Houston Authority,Ranger
Environmental Services (Ranger), Reliant Energy (Reliant), So-
ciety for Risk Analsyis - Lone Star Chapter (SRA), Strasburger
& price on behalf of 7-Eleven, Inc., (7-Eleven), Texas Chemical
Council (TCC), Texas General Land Office (GLO), Texas Natu-
ral Resource Conservation Commission Office of Public Interest
Council (PIC), Texas Oil & Gas Association (TXOGA), Texas
Parks & Wildlife Department (TPWD), Texas Petroleum Mar-
keters and Convenience Store Association (TPCA), Texas Util-
ities Service Inc., (TU), TransSystems Corporation (TransSys-
tem), U.S. Fish and Wildlife Service (USFS), United States Envi-
ronmental Protection Agency Region 6 (EPA Region 6), United
States Environmental Protection Agency Region 6 Source Wa-
ter Protection Branch (EPA), Roy F. Weston, Inc., (Weston). The
following comments of others have been incorporated by the
commentor Henry Lowerre Johnson & Frederick: EPA’s letter of
July 11, 1996 from Stephen Gilrein to Mr. Barry Williams, EPA’s
letter of September 24, 1997 form Allyn M. Davis to Mr. Barry
Williams, Texas General Land Office’s letter from Diane Hyatt
to Clark Talkington with comments dated May 14, 1996, The
City of Houston’s letter of June 17, 1996 from Mary Ellen Whit-
worth to Clark Talkington, Comments 1 - 3 of Mark L. Gipson in
his e-mail commnets of February 24, 1997 to Clark Talkington.
A letter from the Environmental Defense Fund and Sierra Club
dated June 18, 1998 from Raynom Alvarez and Leslie Fields,
The Sierra Club’s letter of June 6, 1996 from Neil J. Carman to
Clark Talkington, and Comments of the Texas Center for Pol-
icy Studies(TCPS): in the TCPS letter of June 17, 1996 and
February 24, 1997 from Mary Kelly to Clark Talkington and in
the letter from a public citizen on June 18, 1996. Comments on
the TRRPs dated July 22, 1998, filed by Clean Water Action,
Committee For Environmental Justice Action, East Texas Com-
munities Network, Environmental Defense fund, Henry, Low-
erre, Johnson, Hess & Frederick, People Organized in Defense
of Earth And Her resources, San Antonio Coalition for Envi-
ronmental And Economic Justice, Sustainable Energy and Eco-
nomic Development Coalition, Sierra Club, Lone Star Chapter,
Texans United, Texas Center For Policy Studies & The Chem-
ical Connection. TNRCC’s Public Interest Counsel comments
dated July 22, 1998, and testimony of Charles Lesniak, City of
Austin, before the Texas House of Representatives Committee
of Environmental Regulation, dated April 12, 1999.

ANALYSIS OF COMMENTS

SUBCHAPTER A–GENERAL INFORMATION

§350.1. Purpose

The commission did not receive any comments on proposed
§350.1, and the section is adopted as proposed.

§350.2. Applicability

Concerning §350.2(a), Chevron suggested phase in implemen-
tation of the TRRP to allow adequate refinement of Tier 3.
Chevron encouraged the TNRCC staff to utilize both stake-
holder committees and the Commissioner Work Session pro-
cess in order to receive adequate stakeholder and policymak-
ing input on key TRRP issues of concern. In addition, Chevron
commented that the TNRCC could seek to refine Tier 3 in or-
der to address the issues referenced immediately above and
discussed in more detail in Chevron’s detailed comments in At-
tachment 3. Chevron noted that involving Tier 3 issues in those
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discussions may well result in modest delay in the implementa-
tion of the TRRP, but noted that phased implementation of the
TRRP is a more prudent step than moving forward with a rule
that will have significant adverse impacts on large, complex re-
mediation projects.

The commission intends to implement the rule in whole rather
than in a phased manner. The TRRP was developed as an in-
tegrated corrective action program; therefore, pieces of the rule
are dependent upon other pieces. For example, the affected
property assessment is dependent upon the development of
protective concentration levels which is dependent upon the lo-
cation of points of exposure. Rather than a phased-in approach,
the commission has established the date of implementation as
May 1, 2000, approximately seven months after this rule will be-
come effective. This delayed implementation date will afford the
opportunity to address a limited number of important legal and
policy issues, such as Tier 3 refinement, in commission work
sessions and to establish stakeholder groups to provide input
and review on the development of guidance. Additionally, the
delayed implementation date, combined with the grandfather-
ing provisions of §350.2(m)(2), should provide sufficient time
for persons conducting large complex remediation projects to
fully evaluate this final rule and determine its ramifications. The
commission is committed to an appropriate level of stakeholder
involvement in the development of guidance for the rule, how-
ever, regarding work sessions, the commission does not wish
to commit itself to any specific issues or schedules at this time.

Concerning §350.2(a), Chevron also commented that subsec-
tions (b)-(m) are the list of covered programs, but lead-in text
for subsection is omitted. The result is that each subsection
starts with a phrase that is not clearly connected to the appli-
cability section. Chevron recommended stating in subsection
(b) that the rules in this chapter apply to the following covered
programs as specified in subparagraphs (1)-(12). Subsections
(b)-(m) would be renumbered as (1)-(12).

The commission disagrees with the commentor’s recommenda-
tion to restructure this section. The link between the individual
programs listed in this section to the TRRP applicability is es-
tablished in subsection (a) with the sentence "The regulations
in this chapter address releases of COCs as defined by various
programs subject to this chapter as specified in subsections (b)-
(m) of this section."

Concerning §350.2(a), EPA Region 6 commented that TRRP
needs to be much more explicit that other federal and state reg-
ulations and statutes precede requirements in this rule. If it is
deemed impractical in each area of the rule to state which par-
ticular governing regulation would not allow a TRRP provision
(e.g., reuse of soils would likely violate land disposal restric-
tions (LDRs) under RCRA), EPA Region 6 noted that it would
be helpful to include language which states that each person
should consult with their respective regulatory program prior to
implementing a TRRP requirement. Confusion on the part of
both the regulated community and the agency could result in the
misapplication of the rule where it is not intended. In addition to
the previous example of reuse of soils, other provisions such as,
self-implementation of remedies under Standard A, financial as-
surance provisions, certain aspects of the FOA, and issuance of
no further action letters may conflict with RCRA authorization re-
quirements." Even though this section has now been modified to
include language that states "regulations in this chapter do not
eliminate the need for the person to meet more stringent or addi-
tional requirements found in the particular rules for the covered

program areas or applicable federal requirements," EPA Region
6 commented that it still remains concerned that, persons utiliz-
ing the TRRP may inadvertently overlook other program-specific
requirements. Provisions within TRRP should cross-reference
other program requirements to insure that other programs’ re-
quirements are still met by the regulated community. EPA Re-
gion 6 asked if this means that all RCRA corrective actions
will be performed in accordance with Texas’ currently approved
RCRA program? This is a particular concern regarding regu-
lated units undergoing corrective actions which have more spe-
cific regulatory requirements. These include 40 CFR, §264.90,
Subpart F, which establishes requirements for the assessment
and closure of regulated units; 40 CFR, §264.92, Groundwater
Protection Standards; 40 CFR, §264.97, General Groundwa-
ter Monitoring Requirements; 40 CFR, §264.95, which estab-
lishes the point of compliance; and 40 CFR, §264.94, which
establishes concentration limits in groundwater. The proposed
rule establishes a very different approach/process than these
regulations. Will the above cited provisions of the RCRA pro-
gram remain applicable to Texas corrective actions once this
rule is passed? EPA Region 6 further commented that the
proposed rule states that "The Municipal Solid Waste (MSW),
Underground Injection Control (UIC), Petroleum Storage Tank
(PST), and Resource Conservation and Recovery Act (RCRA)
are the only programs affected by the proposed rule that have
received federal delegation or federal approval." In light of this
statement, EPA Region 6 asked if Texas anticipates submitting
these rules for inclusion in its authorized programs.

With regard to cross-referencing other program requirements,
the commission intends to issue guidance to aid users in
implementing the TRRP rule within the various program areas
to help ensure that other programs’ requirements are still
met. For example, the RCRA corrective action requirements
for regulated units, a subject of particular concern to EPA,
will be largely unmodified by this rule, with the exception of
alternate concentration limits of 40 CFR, §264.94 for which
PCLs developed with the TRRP rule could be proposed. With
regard to the financial assurance requirements of the RCRA
regulations, the TRRP rule will have little effect on closure
and post-closure care and monitoring amounts. Only through
§264.117(a)(2) by shortening the post-closure care period could
the amount be reduced. The size of the business (large or
small) will not change an applicable RCRA-required financial
assurance amount. The commission intends for the TRRP rule
to be applied in parallel with the federal rules, in much the same
way the current Risk Reduction rule of Chapter 335 have been
applied. The commission has advised the EPA Region 6 office
of the content of this rule and will continue to evaluate the need
to submit this rule for authorization.

Also concerning §350.2(a), Henry, Lowerre, Johnson & Freder-
ick commented that the applicability dates for various programs
are different and very confusing. There would not appear to
be any justification for such wide differences. Henry, Lowerre,
Johnson & Frederick also commented that the TRRP provides
no specific examples of how the proposed program will mesh
with existing federal and state statutory and regulatory require-
ments. It merely asserts that the program is not intended to
replace the mandatory requirements that do exist.

The two most significant differences in time of applicability
concern the PST program and the industrial and hazardous
waste program. The PST program is mandated by state
legislation to conclude the reimbursement program by a specific
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date. Tank owners had to submit work plans by December
22, 1998, to qualify for reimbursement of expenses. As a
result of this deadline, thousands of work plans based on the
existing PST requirements of Chapter 334 are being processed
by the agency. The commission finds the most efficient way to
address this workload to meet the needs of tank owners trying
to satisfy the statutory deadlines is to retain this universe of
projects under the existing rules. In contrast, the industrial and
hazardous waste program does not have a legislatively imposed
deadline as does the PST program. The ongoing projects of this
program have been addressed with a grandfathering provision
to allow certain projects that have advanced sufficiently in the
remediation process to continue under the existing rules of
Chapter 335. The commission has addressed this issue in more
detail in the response to comments for §350.2(m).

Chevron commented that the preamble to the proposed rule ex-
presses an intent for cleanup to TRRP standards to be deemed
adequate or replace cleanup under several programs. However,
the use of the word "additional" in §350.2(a) of the applicabil-
ity section suggests that TRRP standards are cumulative and
that all "additional requirements" expressed in other rules must
also be met. Chevron commented that the rule should express
the intent of the agency to consider cleanup under TRRP to be
adequate under other covered state programs, and suggested
omitting "or additional" or replacing the sentence with a state-
ment expressing the intent that response actions conducted
under the TRRP will be considered adequate as specified in
subsections (b)-(m). TCC, TXOGA commented that proposed
§350.2(a) could be interpreted to inappropriately bring in con-
flicting substantive requirements from the program areas or fed-
eral requirements. As stated in the preamble, the primary intent
of this sentence is to allow for incorporation of more stringent or
additional administrative requirements that may exist in federal
law or within the various program areas. The purpose of de-
veloping a consolidated, comprehensive substantive technical
program like TRRP should provide the sole basis for determin-
ing what is and is not an acceptable level of remediation for any
particular affected property. TCC, TXOGA thus recommended
modifying the statement to read as follows: "While the regu-
lations of this chapter provide the sole basis for determining
how a release covered by the various program areas should
be addressed, the person still must meet any more stringent
or additional administrative or procedural requirements found in
the particular rules for the covered program areas or applica-
ble federal requirements." Henry, Lowerre, Johnson & Frederick
commented that the TRRP will force EPA Region 6 to shift the
responsibility for remediations at federal facilities from TNRCC
to EPA. The numerous conflicts in the proposed TRRP with the
requirements and standard practices of RCRA and CERCLA
will mean that EPA, Region 6 will not be able to justify allow-
ing the State of Texas to manage cleanups at closing military
bases and other federal facilities under RCRA. Instead, EPA will
have to do what other EPA regions do and designate the fed-
eral facilities as Federal Superfund sites to assure: 1) adequate
public participation and 2) appropriate cleanup standards. EPA,
Region 6 will then be forced to retain the responsibility for the
restoration of these sites.

The commentors recommended either deletion of the sentence
in §350.2(a) regarding response to more stringent or additional
requirements of the rules of the program areas or federal
requirements, or modify the sentence to reflect that this rule
provides the sole technical basis for responding to releases
and limit the additional requirements to only administrative or

procedural actions. Chevron interpreted the word "additional"
to mean "cumulative" in that a person would respond to the
TRRP rule and all additional requirements of the applicable
program rules. TCC/TXOGA thought this provision would
bring in conflicting substantive requirements from the program
areas. Henry, Lowerre, Johnson & Frederick thought the conflict
between the TRRP rule and federal rules and statutes (RCRA,
CERCLA) would result in the EPA Region 6 office having to fully
conduct the oversight of closing military bases in Texas.

The commission disagrees with the commentors’ interpretations
and predictions regarding this provision. The commission does
not intend this provision to result in "cumulative" application of
program rules and statutes. Some obvious areas of conflict
between this rule and other program rules are addressed in
this section, such as in the state superfund program where
direction is given in §350.2(i) as to which rule will prevail.
The commission finds it necessary to retain this provision as
proposed to address the applicability of federal requirements
and delegation of federal programs to the State of Texas, as
discussed elsewhere in response to comments. In this way, the
commission can link the other rules to a response action so that
the procedural requirements of the program can be satisfied.
For example, closure of hazardous waste management units
must also satisfy the federal requirements for public notice,
content of a closure plan, and time frames. A person applying
the TRRP rule by itself to a closure would not satisfy these other
requirements. Regarding the special situation of closing military
bases, the commission points out that both EPA Region 6 and
the TNRCC conduct oversight under their respective authorities.
Collaboration on review of work plans enables the two agencies
to identify areas of possible conflict and then to resolve any
issues prior to giving divergent instructions to the federal facility.
The commission does not foresee the outcome predicted by the
commentor.

Concerning §350.2(a), TCC, TXOGA commented that TNRCC
should clarify that this rule applies only in cases of an "unau-
thorized" release covered under the referenced programs. Au-
thorized releases are not subject to this rule.

The commission has not distinguished between "unauthorized"
and "authorized" releases in the applicability section, with the
exception of the UIC program at §350.2(d). The relevant
program areas will determine when a release is subject to this
chapter. Releases currently authorized by a permit or rule
would not normally be subject to this chapter. However, the
superfund program is authorized by the CERCLA statute to
address releases of any type, including releases that were once
"authorized." The commission therefore finds it necessary to
retain this provision as proposed.

Concerning §350.2(a), Weston commented that the proposed
rules are not clear regarding the selection of COCs at the
beginning of the investigation process. It could be interpreted
by some agency personnel that all analytes be included in the
sample analysis and none excluded until the investigation was
completed and the exclusion criteria in §350.51(g) had been
met. Weston suggested that it should be clearly stated that
the initial selection of potential COCs is to be based on process
knowledge and waste management practices at a facility. This is
still a significant issue and a significant weakness in the TRRP.

The commentor sought clarification regarding the selection of
COCs at the beginning of the investigation process. Subsection
(a) does state that this chapter does not establish the release
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reporting criteria; the implementing programs make this deter-
mination. This reflects the commission’s original intent for the
program areas to determine how or what COCs will be reported
as a release. From there it follows which COCs will need to be
investigated at an affected property; however, the rule does not
provide any details in this section in that regard. The commis-
sion expects to address this issue in more detail as part of its
implementation guidance to be developed for this rulemaking.

The commission did not receive any comments on proposed
§350.2(b) and (c), and the subsections are adopted as pro-
posed.

Concerning §350.2(d), EPA Region 6 commented that it would
be helpful to clarify the description regarding the UIC program
by stating that the UIC wells are not subject to this chapter. The
paragraph, as written, in the draft sent via the August 21 memo
was clearer. The EPA Region 6 suggests that the previous
language be used.

The commission agrees with the comment that this chapter
does not apply to the UIC regulated well itself. Any require-
ments of a UIC permit will not be affected by this chapter. The
applicability of this chapter to activities regulated by Chapter
331 is limited to unauthorized releases from associated tank-
age and equipment that might occur outside any permitted min-
ing areas or disposal zones. The commission notes that the
preamble to the March 26, 1999 proposal used the term "unau-
thorized release" whereas the rule used only the term release.
The commission has restored the word "unauthorized" to this
provision to clarify the applicability to UIC activities.

Concerning §350.2(d), EPA Region 6 commented that the
preamble indicates the TRRP rule would allow for reduction
in the financial assurance obligation for post closure care by
operators of facilities permitted by the State’s UIC Program.
Specifically, the rule gives the TNRCC the ability to exempt op-
erators from demonstrating financial assurance when the total
30-year cost for post-closure care does not exceed $100,000.
In addition, small businesses may seek reduction of the finan-
cial assurance obligation if the post-closure care time period
exceeds ten years. Post-closure care costs for injection wells
are at Title 40 CFR, §146.73. Section 146.73 require that the
amount of funds available for post-closure care shall be no less
than the estimated actual cost of implementing the post- closure
care plan. The post-closure care plan is provided in the permit
application and survives the permit. This prohibits any reduc-
tion in the financial assurance obligation for UIC post-closure
care activities at a facility, unless the post closure plan itself is
amended and the financial obligation needed to implement the
plan has actually changed. A decision by the director to reduce
the financial assurance obligation without an equivalent cost re-
duction in the plan itself is prohibited.

The commission disagrees with the commentor that financial
assurance requirements for UIC permitted facilities can be
lowered in response to TRRP applicability. First, as noted
above, this chapter will only apply to unauthorized releases
at UIC facilities and not to the permitted activities. Second,
as stated in §350.2(a), this chapter does not eliminate the
need for the person to meet any more stringent or additional
requirements found in the covered program areas or applicable
federal requirements. If the UIC regulations or permits require
financial assurance in amounts greater than that required by
this chapter, the person must comply with the more stringent
requirements of the UIC program. If the UIC amount is for one

purpose (e.g., post closure costs of a UIC well) and the amount
for this chapter is for another purpose (e.g., a response action
not covered by the UIC requirements), the person would have
to satisfy both amounts.

Also concerning proposed §350.2(d), Henry, Lowerre, Johnson
& Frederick commented that if adopted, the proposed TRRP
would create conflicts with federal and Texas requirements.
Changes like those proposed for the UIC and RCRA programs
in sections such as §331.5 and §335.551 create clear conflicts
with federal requirements. In the UIC program, for example,
the proposed rules will conflict with the requirements in Texas
Water Code, Chapter 27 and EPA’s rules that fresh water be
protected. Henry, Lowerre, Johnson & Frederick stated that
the proposed TRRP will not protect the freshwater aquifers that
are potential sources of drinking water. In addition, Henry,
Lowerre, Johnson & Frederick commented that for programs
like the Class3 injection well program for mining activities in a
freshwater aquifer, the proposed TRRP would allow an operator
to leave contamination above baseline in the portion of the
ground mined and in adjacent areas contaminated through
the migration. Henry, Lowerre, Johnson & Frederick further
suggested that the proposed TRRP will also conflict with the
plugging and abandonment requirements of the UIC program
for all classes of injection wells, as it will allow alternative
procedures that allow injection wells to remain as sources of
contamination in Class2 and 3 aquifers.

The commission disagrees with the commentor’s conclusion
concerning conflicts with federal requirements, such as the
example regarding the protection of fresh water aquifers that are
potential sources of drinking water. The permitting programs,
such as the UIC program, are intended to prevent unauthorized
releases from happening. The TRRP rule is, in contrast, a
response program that would apply to a UIC regulated activity
only if there was an unauthorized release not addressed by
permit provisions. This rule, through attainment of its remedy
standards, does require the restoration of Class 1 groundwater
to health and ecological protective levels to enable use of
aquifers as a drinking water supply. The commission notes that
the commentor’s characterization of UIC and TRRP interaction
is incorrect. Restoration of Class 3 mining areas and excursions
is controlled by a permit that mandates restoration to pre-mining
conditions. The TRRP rule will not apply to plugging and
abandoning requirements of the UIC program.

No comments were received for §350.2(e); however, the com-
mission has amended this subsection to clarify that this rule
would be triggered when a release of COCs to environmental
media has occurred at a compost or mulching facility or land
application property authorized under Chapter 332. Releases
are defined by the program area. The March 26, 1999 proposal
instead referred to COCs detected in environmental media in
excess of critical PCLs. The proposed language did not con-
form with the commission’s original intent.

The commission did not receive any comment on proposed
§350.2(f) and the subsection is adopted as proposed.

The commission received several comments on proposed
§350.2(g). Brown & Caldwell commented that this subsection
should be revised to allow, but not compel, the use of the TRRP
for a release reported prior to September 1, 2001. Strasburger
& Price commented that the proposed regulations constitute
a major regulatory change from the current PST regulatory
scheme. In addition, Strasburger & Price commented that the
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reliance in the regulations upon the recordation of multiple
deeds is cumbersome, and will have a devastating effect on
the transferability of property in the State. While these require-
ments may be appropriate for other TNRCC programs, they are
overkill for the remediation of PST sites. For example, notice
regarding the status of activities at a property are generally
widely available through commercial databases as well as the
TNRCC web page, e.g., LPST database. Strasburger & Price
suggest that every indication is that the costs for remediation
and investigation will greatly increase under the proposed
regulations, and are underestimated in the TNRCC’s analysis.
Fulbright & Jaworski commented that the proposed rule will
significantly raise the costs to remediate PST sites. Effectively,
the cleanup standard will be set at the residential level for
most PST sites. This is because sites generally are located
in non-commercial areas. Given such locations, Fulbright &
Jaworski will face increased costs for obtaining agreements for
deed restrictions or other institutional controls in addition to
increased costs of physical cleanup. Chevron and Strasburger
& Price commented that the costs will increase, possibly two
to three times greater under the proposed rules. Strasburger &
Price and TPCA strongly recommended that the PST program
continue to be excluded from the applicability of Chapter 350.
Fulbright & Jaworski requested that all PST sites eligible for
cleanup under the PST fund be exempt from the proposed rule.
TPCA recommended extending the effective date for PST sites
to September 1, 2003, if TNRCC does not exempt PST sites.
Chevron and Environmental Fuel Systems, Inc., recommended
delaying the effective date of the TRRP for PST sites until after
the sunset date for the PST reimbursement program, which is
now September 1, 2003. Groundwater Services on the other
hand commented that the rules allow a phase-in period until
2001 for PST sites, reducing the cost impact somewhat for
those facilities.

With regard to Brown & Caldwell’s comment regarding applica-
tion of this rule in the PST program prior to September 1, 2001,
30 TAC, Chapter 334 sets forth applicability requirements of
the existing PST rule. The commission’s intent is that persons
would remain under the existing rule until September 1, 2003;
however, persons may choose to apply provisions of this rule
which would be beyond the requirements of the existing PST
rule, but such actions would best be coordinated with the PST
program area prior to commencing such actions. The com-
mission amended the rule to clarify that the current rules re-
main in effect for the PST program. With regard to institutional
controls, the commission disagrees with Strasburger’s assertion
that databases are readily available for public notice purposes.
The databases are all tied to the source of the release, with no
readily accessible information regarding any off-site impacts or
limitations on property uses. The agency acknowledges that,
although such databases or registries are desirable, they do not
exist at this time and therefore, institutional controls as included
in the rule are fully warranted. The rule gives a minimum of
a 15 year window for sites to achieve standards before deed
recordation would be required under Remedy Standard A or B
(see §350.31(h)). This should allow ample flexibility for many
sites to avoid the use of institutional controls.

The commission points out that the proposed implementation
date of the rule for the PST program has no direct impact on
responsible party-lead sites eligible for the PST Remediation
Fund. All responsible party-lead confirmed LPST sites had
to be discovered and reported to the agency on or before
December 22, 1998, to be eligible for the fund. The rule will be

implemented in a bright line fashion for the PST program where
all confirmed LPST sites discovered and reported to the agency
before the implementation date of the rule may remain under
the current PST rule. Thus, in specific response to Fulbright &
Jaworski’s comment, the rule as proposed has no remedial cost
implications for those responsible party-lead LPST sites eligible
for the PSTR fund. However, given that LPST sites discovered
and reported on or after December 22, 1998, may enter the
state-lead LPST program, the rule could result in cost impacts
to the PSTR Fund in this regard. However, in response to these
comments, the commission has amended the rule to establish
an effective date of September 1, 2003, for the PST program.
The commission has also made a conforming rule change to
30 TAC Chapter 334.

Also concerning §350.2(g), Environmental Resources Manage-
ment commented that the proposed rules abandon the exit cri-
teria developed after extensive research by the Texas Bureau
of Economic Research (sic) and, as a result, will substantially
and unnecessarily increase the investigation and cleanup costs
of every property on which a previously unknown underground
petroleum fuel storage tank is discovered. Environmental Re-
sources Management noted that their experience with Sanborn
fire insurance maps indicates that thousands of tanks in Texas
have yet to be addressed. Ranger commented that the dry
cleaning industry and other small to mid-size commercial and
industrial businesses will likewise not be able to afford the ac-
tivities proposed in these rules. Thus, many of these sites will
also experience financial difficulties and possible bankruptcies,
and many will thus opt into the Superfund program. Ranger
expressed concern regarding the timing of the proposed TRRP
rules with the upcoming expiration of the Petroleum Storage
Tank Remediation (PSTR) Fund. Ranger commented that one
of the principle reasons that the PSTR Fund was established
was to fulfill financial assurance requirements for tank owners
as these requirements were determined to be cost prohibitive
for a significant percentage of tank owners. Thus, at the same
time that the PSTR Fund is nearing expiration, which in itself
will have a tremendous financial impact on tank owners, the
TNRCC is now proposing to increase corrective action costs by
at least a minimum of three to eight-fold. Ranger stated that
the obvious conclusion to this is that many small and mid-size
petroleum marketing firms will experience severe financial diffi-
culties, possible bankruptcies, and many PST release sites will
thus go into the TNRCC State-Lead cleanup program. TPCA
commented that while TPCA recognizes the validity and desire
to bring consistency to all the TNRCC’s remediation programs,
the result still adversely impacts petroleum storage tank owners.
PST owners are required by state and federal law to maintain a
minimum of $1 million in financial assurance. The cost of insur-
ance will increase under the TRRP. TNRCC believes that very
few tanks will leak now that the December 22, 1998 deadline
has passed. TPCA commented that many of these tanks were
upgraded rather than replaced. TNRCC field staff visited very
few of these while under construction and has no assurance that
the upgrade was done in accordance with the rules. There are
already instances of failed cathodic protection systems being
reported and found by PST contractors. TPCA asked the com-
mission to justify why this rule should be applied to PST sites,
and asked what benefit will the owner receive for doubling or
even tripling the cost to remediate a site under this rule.

The commission responds that the PST program to date has
been extremely sensitive and accommodating to the needs of
the regulated PST community. Tank owners and operators have
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had over ten years to upgrade systems, and major public aware-
ness campaigns have been conducted by the commission to
inform the regulated community of the tank standard deadlines,
corrective action obligations, and the PSTR fund. Additionally,
the current LPST program is likely the most risk-based correc-
tive action program in the nation and was structured as such to
contain costs and minimize corrective action lifespan in an at-
tempt to increase voluntary compliance. Therefore, that portion
of the regulated community most interested in compliance have
or are taking advantage of the current program. Those who
are not already inclined to voluntarily comply with the current
accommodating program, likely never will be.

The program to date has been protective and successful; how-
ever, it is time for the program to shift more focus to the needs
of the general public and the environment. The commission is
making this deliberate shift recognizing the implications for the
PST community and small business. However, with respect to
the dry cleaner industry, this rulemaking represents increased
flexibility over the current Risk Reduction rule. The shift may not
directly benefit the regulated community in all situations, but it
does benefit the general public and natural resources by pro-
viding greater incentives to be more pro-active in taking release
prevention measures.

The commission acknowledges that the rule may have direct
cost implications for those procuring federally-required financial
assurance. However, similar to auto insurance rates, which are
based at least in part on the personal driving record of the
insured and the overall safety history of the insured vehicle,
the insurance industry should be considering the sufficiency of
tank systems and tank operation and maintenance practices
of the owner/operator as these affect corrective action costs.
Those in the regulated community who have the most sound
tank systems and tank management practices should be least
likely to suffer releases and therefore should be able to negotiate
the most cost-effective insurance policies. The commission
finds it illogical to maintain the current PST rule indefinitely
simply because many have not upgraded their systems, have
not done so in a satisfactory manner, or are not practicing
sufficient release detection/monitoring practices. Further, the
rule provides some incentive to maintain vigilant operation of
the tank system over time.

The commission also notes that the timing of the adoption of this
rule and the sunset of the PSTR Fund are purely coincidental.
The commission began this rulemaking in 1995 with an initial
goal of adoption within one year. At that time, there was no
sunset to the PST Remediation Fund. The rulemaking has
taken much longer than anticipated and the legislature has since
adopted PST Remediation Fund sunset statutes.

Ranger commented that another major concern associated with
the proposed TRRP rules and §350.2(g) are the anticipated
adverse impacts associated with real estate transactions and
dealings with financial institutions on contaminated properties.
Currently, it is typically achievable to secure loans from lending
institutions for contaminated properties because the lending in-
stitutions have seen the TNRCC cleanup programs over the past
several years, such as the Voluntary Cleanup Program (VCP)
and the PST risk-based corrective action program, allow for rea-
sonably cost-effective and timely closures on impacted proper-
ties. The proposed TRRP rules will dramatically increase the
costs of site investigations and closures, as well as significantly
slow down the site closure process. Under the proposed TRRP
rules, Ranger believes that lending institutions will not want to

readily lend money for properties where the site investigation
costs alone will be at or near six figures, with no assurance of
a timely closure. Once again, these types of properties will be
seen by the lending institutions as poor financial investments.

The commission fully acknowledged in the RIA that the TRRP
would likely represent a cost increase over the existing PST
program for many LPST sites. In light of the concerns about
protracted closures, the commission has amended §350.34
to give program areas authority to issue partial completion
or conditional no further action letters to address situations
where closure under Remedy Standard A is being pursued
via monitored natural attenuation and long term monitoring is
the only sustained requirement. This should help facilitate real
estate transactions.

Concerning §350.2(g), TPCA commented that TPCA is very
concerned with the appearance that is left with the public under
the proposed TRRP. It appears from the statements in the
preamble that the agency believes the current PST program
is not being protective enough.

The current rule is protective of human health. However, the
commission is adopting this rule to resolve inequities between
current program areas, to increase the focus on long term
natural resource management and protection, increase the
assurance of future notice, and respond to the legal change
resulting from the innocent owner/operator statute. The current
program was developed as a short term approach to manage
the crisis level of sites reported to the agency. Now that the
bulk of the work is behind the PST program, the strategy is to
shift the focus for the long term. The commission notes that any
re-opening of a closed LPST site would trigger this rule for only
those sites originally closed under this rule. Section 350.35(d)
has been slightly amended to clarify this point about re-opened
cases. The rule was also amended to correct the format for the
Chapter 334 Subchapter references.

Concerning §350.2(h), Henry, Lowerre, Johnson & Frederick
commented that, if adopted, the proposed changes to the
TNRCC RCRA rules appear to create major conflicts with
the minimum federal requirements for state programs. The
type and number of conflicts could be many. Clearly, the
TRRP conflicts with the goals and requirements of EPA’s
proposed Subpart S rules. If they are passed as proposed,
TNRCC will have created serious problems for Texas. Other
potential RCRA problems involve conflicts with planning and
implementation requirements for hazardous waste management
under 30 TAC §335, Subchapter Q and with RCRA deed
recordation requirements in 40 CFR, §264.119(b)(1). Henry,
Lowerre, Johnson & Frederick stated that the extent of conflicts
is not easily determined, in part, because conflict will depend
on how TNRCC implements the TRRP. Moreover, because of
the size and complexity of the TRRP and of the existing of
RCRA program, no detailed comparison could be done in the
time available to prepare these comments. Finally, the burden
on showing no conflicts lies with TNRCC. Texas relied upon
its existing rules and practices in seeking authorizations for
the RCRA hazardous waste program, as well as the other
"delegated" federal programs. In its applications, TNRCC made
representations regarding its rules and its interpretations of
Texas law and rules. Among the representations made by
the State of Texas are statements that it requires cleanup to
background conditions under its programs. If the TRRP rule is
adopted, at a minimum, Henry, Lowerre, Johnson & Frederick
contended that TNRCC must submit to EPA Region 6 the new
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TRRP and an explanation of how the new rules change its
program. The analysis that will be required should be done
before the rules are adopted, when there is still time to change
the rules to resolve the conflicts.

The commentor suggests that adoption of this chapter would
create major conflicts with the minimum federal requirements
for state RCRA programs. The commission disagrees with
this supposition. The last sentence of subsection (a) of
this section, dealing with general applicability, states that this
chapter does not eliminate the need for the person to meet any
more stringent or additional requirements found in the particular
rules of the covered program areas or applicable federal
requirements. These rules are intended to fill in technical
gaps in implementing the federal rules in Texas and are not
to be applied in conflict with federal rules. Of the example
potential conflicts the commentor provided, the one relating to
Subchapter Q of Chapter 335 dealing with pollution prevention,
source reduction and waste minimization, the commission does
not see any interaction with this chapter. This chapter will
only apply to existing facilities with closures or remediation of
releases to environmental media and has nothing to do with the
management (reduction and minimization) of newly generated
hazardous waste. Regarding authorization of these rules by
the EPA, the commission will initially use this rule in the same
manner as the current Risk Reduction rule, as a supplement to
federal rules, however, the commission will continue to explore
authorization issues with the EPA.

Regarding §350.2(h), Henry, Lowerre, Johnson & Frederick also
asked the commission to address how newly identified Solid
Waste Management Units at RCRA permitted facilities will be
addressed.

The commentor’s suggestion to address how newly identified
solid waste management units (SWMUs) are identified at RCRA
permitted facilities is not necessary to be included in this
subsection. A standard provision of RCRA permits requires
the permittee to notify the agency whenever new SWMUs are
identified. The basis for this permit requirement is the "omnibus"
provision of RCRA, §3005(C)(3).

Concerning §350.2(h), Reliant Energy, AECT, and TU com-
mented that the applicability of the rule involving closure of solid
waste management facilities where no release of constituents of
concern to the surrounding environmental media has occurred,
needs further clarification. The rule states that the person is
"subject to this chapter only with regard to this closure per-
formance standard and the removal, decontamination or con-
trol requirements for waste as specified in Subchapter B of this
chapter." Based on our experience at various sites in Texas, we
believe these requirements are unnecessary for many closures.
For example, closure of hazardous waste storage areas where
confirmatory sampling indicate no releases has occurred would
be unnecessarily subject to all the closure requirements of this
chapter. Reliant Energy recommends that the TNRCC develop
a simplified mechanism for obtaining Certification of Closure in
the guidance document for routine closures of solid waste man-
agement units.

The commentors recommended that the TNRCC develop a
simplified mechanism in guidance for routine closures of solid
waste management units without releases to environmental
media so that the full requirements of this chapter do not
apply. The commission is willing to clarify in guidance the
requirements of this chapter that would apply to such closures.

For clarification, the commission points out that the closure
performance standard within this subsection will largely govern
closures without releases. Removal of wastes is addressed in
Subchapter B for Remedy Standard A at §350.32(a)(1) or (2).
This approach is directly analogous to the existing requirements
for closure under Risk Reduction Standard 2 of Chapter 335.
Closure with waste left in place (e.g., "closure as landfill") does
not involve removal and would entail a control measure under
Remedy Standard B at §350.33(a)(1). This approach is directly
analogous to the existing requirements for closure under Risk
Reduction Standard 3 of Chapter 335.

Concerning §350.2(h), TCC and TXOGA commented that this
rule does not and should not define closure standards. It is, and
should be, only applicable to unauthorized releases that must
be addressed as part of a closure activity. TCC and TXOGA
recommended that the second, third and fourth sentences of
this section should be eliminated as they could be interpreted
as developing additional narrative closure standards, which is
beyond the scope of this rule. As is noted in the applicability
section, this chapter specifies "objectives for response actions"
. . . "once an obligation is established to take a response
action." During closure, such an "obligation" is only going to
arise once an unauthorized release has been discovered based
on an investigation mandated by existing closure rules.

For the same reason, subsections (1) and (2) of this section
can also be eliminated as inappropriate and unnecessary, since
closure requirements and obligations are already specified at
other locations in the commission’s rules.

The commentors asserted that this rule addresses only re-
sponse actions for releases and should not define closure stan-
dards and that text relating to closures should be deleted as
these requirements are addressed by other rules. The com-
mission disagrees with this interpretation. In contrast to earlier
versions, the commission did place in the rule the requirements
for closure that previously were found in the risk reduction stan-
dards of Chapter 335. The conforming rule change to §335.8
sets the obligation to perform closures and then, in the case of
actions that are not grandfathered (i.e., occur after the effective
date of this chapter), directs the person to this chapter for the
specific actions to be accomplished. The commission finds it
necessary to include closure in this chapter as the risk reduction
standards of §335.8 will not apply to new actions. The commen-
tor noted that §350.2(a), general applicability, only refers to "re-
sponse actions" which they equate to remediations of releases
and conclude that it does not include closures. The definition
of response action in §350.4(a) states that a response action
can occur before, during or after closure. This indicates that the
commission contemplated closures as part of response actions.
By placing a closure performance standard in §350.2(h), rather
than in the general applicability subsection of §350.2(a), the
commission is restricting closures to a subset of all response
actions or persons. Paragraphs (1) and (2) of this subsection
are still relevant to closures and are being retained as proposed.
As noted above, the commission is willing to clarify in guidance
the requirements of this chapter that would apply to closures.

Concerning §350.2(h), Chevron commented that facilities regu-
lated under RCRA have been undergoing RCRA corrective ac-
tion for a decade or more. Extensive data have been collected
pursuant to that program. Unlike the PST program, the RFI
program has not been grandfathered under the TRRP. The pro-
posed rules should be revised to clarify that the data collected
in accordance with RCRA before the effective date of these reg-
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ulations may be fully utilized in reports submitted subsequent to
the enactment of the regulations. Otherwise, facilities may have
to completely redo all of the work that pre-dated the effective
date of these new rules. The cost to the regulated community
would be staggering, and it appears that this cost has not been
factored into the fiscal analysis. Chevron suggested adding
the following: "Notwithstanding anything to the contrary herein,
data collected in accordance with a permit or order before the
effective date of Chapter 350 of this title may be fully utilized to
satisfy the requirements of the permit or order."

The commentor recommended that data collected in accor-
dance with RCRA before the effective date of this chapter may
be fully utilized in reports submitted for this chapter. As an
example, the commentor cited the RFI (RCRA Facility Investi-
gation ) program as one that has not been grandfathered, unlike
the PST Program, yet has resulted in considerable expenditures
for data collection that would have to be repeated to conform
with the new chapter. The commission disagrees with the rec-
ommendation on two accounts. First, according to §350.2(m),
individual RFI projects at a RCRA facility can be grandfathered
if they meet the criteria. This opportunity applies to any closure
or remediation projects at RCRA facilities, not just those in the
RFI program. Second, the commission does not agree to give
a blanket grandfathered status to all data collected prior to the
effective date of this chapter such that it may be fully utilized to
satisfy the requirements of the permit or order. This could po-
tentially abrogate the commission’s ability to evaluate the data
for compliance with any performance standards of this or other
chapters. Further, the commission does not automatically pre-
sume that all data collected is necessarily acceptable under the
existing rule. The acceptability of data is in all instances a case-
by-case determination.

Concerning §350.2(h)(4), EPA Region 6 stated that the discus-
sion of FOA under the heading of facilities subject to Chapter
335 (Industrial Solid Waste and Municipal Hazardous Waste)
appears to include facilities not regulated under Chapter 335
such as VCP and VCA, and as such, would allow a facility to
modify provisions of the Chapter in order to establish an interim
remedy which would potentially last the duration of active op-
erations. This could be a possible RCRA authorization issue if
RCRA requirements are modified or suspended indefinitely.

The commentor, in referring to paragraph (4) of this subsec-
tion, is incorrectly concluding that the Facility Operations Area
of Subchapter G can be eligible for facilities in the Voluntary
Cleanup Program (VCP) or those that perform Voluntary Cor-
rective Action (VCA). If this were to happen, according to the
commentor, it could create a possible RCRA authorization is-
sue if RCRA requirements are modified or suspended indefi-
nitely. The TNRCC’s VCP precludes facilities that are subject
to a permit or order. The FOA concept, entailing long-term con-
trol and exposure prevention remedies authorized by permit or
order, is incompatible with the eligibility requirements and ob-
jectives of the VCP, such as a quick return of Brownfields to
productive use and limited release of liability. The commission
does not foresee an authorization issue in this regard. Section
350.2(h) was amended to correct the format for the Subchapter
B references.

Concerning §350.2(i), Dow commented that this section pro-
vides that the person shall comply with all requirements found
in Subchapter K of Chapter 335 and the requirements of this
chapter (350) for "any release or threatened release of haz-
ardous substances into the environment that may constitute an

imminent and substantial endangerment to public health and
safety or the environment. Where there is a conflict between
the requirements in this chapter and the requirements of Chap-
ter 335, Subchapter K, as amended, the requirements of Chap-
ter 335 shall apply." Since the provisions of TRRP concerning
assessment and other areas are both more recently developed
than similar provisions of Subchapter K of Chapter 335 and
the TRRP provisions address essentially identical problems,
Dow commented that the assessment and other provisions of
TRRP should prevail over the equivalent provisions in Subchap-
ter K. Specifically, the TNRCC should provide in §350.(2)(i) that
"Subchapter C: Affected Property Assessment of Chapter 350
should apply in event of any conflict with §335.346 Removal Ac-
tions and Preliminary Site Investigations and §335.348 General
Requirements for a Remedial Investigations/Feasibility Study."
Dow also commented that the TNRCC is to be commended for
providing in the preamble to the proposed rule the statement
that "Persons in the State Superfund Program will be required
to comply with the requirements of Chapter 350 for the assess-
ment of the affected property, development of protective con-
centration levels, and requirements for response action." How-
ever, the next sentence of the preamble appears to restrict this
positive change. In order to avoid this possibility, the next sen-
tence should be modified to read as follows: "Other than for
the affected property, development of protective concentration
levels, and requirements for response action, requirements for
the State Superfund Program of Subchapter K and the Texas
Health and Safety Code, Chapter 361, Subchapter F, will con-
tinue to apply and will supercede the TRRP if a conflict should
arise."

The commission agrees that the proposed amendments to Sub-
chapter K should be modified to reflect more specifically where
the TRRP provisions prevail over current Subchapter K require-
ments, specifically concerning affected property assessment,
development of protective concentration levels and require-
ments for response actions. The commentor suggested making
these changes in §350.2(i), however, as it is more appropriate
and will provide greater clarification, the commission has made
the changes in §335.342 and §335.348. The commission has
added for clarification the reference to the applicable subchap-
ters in Chapter 361 of the Texas Health and Safety Code and in
TAC, Chapter 335(F) and (K), respectively. Also, the commis-
sion has removed the reference to public meetings as this is
repetitive of the existing requirements in the Texas Health and
Safety Code, Subchapter F. The rule was also amended to cor-
rect the format for the Chapter 335 Subchapter K reference.

Concerning §350.2(j), Henry, Lowerre, Johnson & Frederick
commented that because the rules do not provide for assess-
ments of risks associated with the radioactive component of any
waste, the rules need to explicitly state that no wastes with such
components are subject to these rules. In addition, any rules
need to require the identification of any confirmed or expected
component of the contamination that has radioactive character-
istics.

The commission disagrees with the commentor’s recommen-
dation to exclude all wastes with any radioactive component.
Chapters 336 and 350 are meant to be used together if appro-
priate to the situation. This subsection specifies that Chapter
336 provisions have the lead in responding to the radioactive
component. The commentor’s second recommendation is bet-
ter addressed by the rules of Chapter 336.
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Also concerning §350.2(j), Henry, Lowerre, Johnson & Frederick
commented that the TRRP is applicable to programs like the
injection well programs, including Class 3 uranium mining
programs, but the TRRP clearly does not then provide for the
management of the type of radiological risks associated with in
situ uranium mining of drinking water aquifers.

The commentor concludes that the TRRP rule, by virtue of its
applicability to Class 3 UIC in situ uranium mining activities,
does not provide for the management of radiological risks posed
by such sites. The commission notes that such activities are
covered by permits that do address radiological risks.

The commission did not receive any comment on proposed
§350.2(k), and this subsection is adopted as proposed.

Concerning §350.2(l), Chevron commented that since Chapter
327 was developed pursuant to Texas Water Code, §26.039
(Accidental Discharges and Releases) and §26.039, Subchap-
ter G (Oil and Hazardous Substances Spill Prevention and Con-
trol) in order to address unauthorized releases of COCs to the
environment. The inclusion of provision §350.2(l) seems to run
counter to the agency’s statements regarding the rule being a
program-oriented rule and is confusing. Chevron recommended
removing this provision.

The commission disagrees with Chevron’s comment that pro-
posed §350.2(l) is in conflict with the commission’s goal of
TRRP applicability being program-driven. While the commis-
sion expects that almost all affected sites will be directed to
the TRRP through the programs identified in §350.2(b)-(k), the
commission retains subsection (l) in the final rule to address
sites that do not fit neatly into a specific agency program. For
example, the commentor suggests that Chapter 327, the Spill
Rules, addresses all unauthorized releases of COCs to the en-
vironment. This is incorrect. In the preamble to the Chapter
327 rules adopted in1996, the commission affirmed that the
Spill Rules do not apply to historical contamination (21 TexReg,
4229, May 14, 1996). Rather, persons are guided by Texas
Water Code, §26.039 and Chapter 26, Subchapter G, the statu-
tory provisions cited by the commentor. In most cases, the
commission expects sites with historical contamination to en-
ter the TRRP through an existing program such as the Volun-
tary Cleanup Program or Corrective Action Program. However,
there may be special circumstances such as a voluntary action
outside the realm of existing programs or an enforcement case
where the person is guided by statute rather than specific pro-
gram requirements.

Concerning §350.2(m), Chevron and AFCEE commented that
existing standards should govern all investigative and remedial
activities if formal investigative activities commenced prior to the
effective date of the TRRP absent compelling circumstances
showing that human health or the environment will be com-
promised. Chevron stated that costs will significantly increase
if site investigations and risk assessments must be totally re-
worked because a Remedial Action Plan (RAP) has to be re-
submitted. That significant loss of time and money will not do
anything to further the remedies at the site or ensure greater
health benefits. If the TRRP is "no more stringent" than exist-
ing rules, as stated by the TNRCC in the preamble, it certainly
does not serve the purpose of "streamlining" the agency techni-
cal review process to revisit hundreds of site investigations and
risk assessments. The later-discovered "technical inadequacy"
of reports is not an appropriate basis to retroactively apply the
TRRP in a way that requires the re-investigation of sites. Work

and data submitted before the adoption of the TRRP should be
left undisturbed. Inequities will follow if the staff takes extended
periods of time to review submissions, which triggers TRRP ap-
plicability and associated increased costs. KOCH commented
that a person should not have to decide on grandfathering on
projects or existing sites by the effective date of the proposed
rules. The proposed rules will likely change before promulga-
tion. Therefore, a person should have a reasonable period (e.g.,
90 days) to review the final rules and decide whether to grand-
father a site. Lacking this opportunity to review the final rules,
many sites may be preemptively grandfathered under the cur-
rent Risk Reduction rule. After a person reviews the final TRRP
rules, and without conducting any response actions, they may
request that a site be transferred to the new TRRP rules. Ap-
parently nothing in the proposed TRRP rules would prevent this
preemptive grandfathering and later transfer of sites. However,
this approach would likely prove confusing and inefficient. Be-
yond that, KOCH suggested that a person should have the op-
tion of easily grandfathering sites under the current Risk Reduc-
tion rule. These projects should be completed on a schedule
similar to the proposed rules. Response actions under the pro-
posed rules can extend to at least 15 years. If human health or
ecological receptors are not immediately threatened, it serves
no clear purpose to unnecessarily expedite response actions at
a site. The requirement to achieve risk reduction standards un-
der the existing rules within five years should be removed from
the proposed rules. A person should be able to complete these
grandfathered projects within a reasonable time frame, consis-
tent with the rules.

Brown McCarroll & Oaks Hartline McCarroll, Chevron and Jenk-
ins & Gilchrist recommended that sites subject to permits or
orders be allowed to "stay the course" and complete investi-
gations and closure under existing regulations given that the
requirements of those permits or orders. Specifically Brown
McCarroll & Oaks Hartline McCarroll recommended adding a
new §350.2(m)(4) as follows: "If prior to the effective date of
this chapter, the person has entered into an agreed order with
the commission to conduct a response action under Subchap-
ters A and S of Chapter 335, the person may elect to continue
under those rules or to proceed under this chapter. The person
shall give written notice to the executive director if the person
elects to use the provisions of this chapter. Such notice shall
indicate any changes that need to be made in the agreed order
to make it consistent with use of the provisions of this chap-
ter. Once the agreed order is amended to be consistent with
the provisions of this chapter, the person will not be allowed to
return to Chapter 335." AFCEE commented that clear criteria
should be provided for determining when a facility is required
to conduct a response under the TRRP because it is unclear in
certain situations whether facilities are subject to existing per-
mits or compliance plans, or if they are subject to the TRRP.

Phillips, TCC, TXOGA and Weston commented that the pro-
posed rule needs to clarify the use of existing data. In many
instances, facilities have spent significant resources to sample
and analyze data approved in work plans and permits. Phillips,
TCC , and TXOGA stated that use of this existing data should
be allowed when the TRRP is integrated into existing programs,
and recommended that a subsection (5) in §350.2(m)(1)-(5) be
added that clarifies that all data previously collected in com-
pliance with the terms of a permit, order, or TNRCC-approved
plan can be used and relied upon in submittals filed after the
effective date of the TRPP.

24 TexReg 7500 September 17, 1999 Texas Register



Concerning §350.2(m)(1), McCulley, Frick, & Gilman supported
the provisions for Standards 1 or 2 requiring that an initial no-
tification report be submitted prior to the effective data of the
proposed rules in order to allow grandfathering. Brown Mc-
Carroll & Oaks Hartline, commented that §350.2(m)(1) should
be revised to eliminate a deadline for submittal of a final re-
port. Although TNRCC has improved the provision by allowing
five years to submit a final report instead of the previously pro-
posed three years, Brown McCarroll & Oaks Hartline McCarroll
believes that any hard deadline is inappropriate. Instead, the
qualification for the grandfathering provision should be based
upon the person’s reasonable continued progress towards pro-
ject completion. Brown McCarroll & Oaks Hartline McCarroll
suggested that the provision be revised to read as follows: "the
person who has submitted an initial notification of intent to con-
duct a Risk Reduction Standard 1 or 2 response action (i.e.,
§335.8(c)(1) and (2) of this title relating to closures and reme-
diation, as amended) prior to the effective date of this chapter
and has submitted a final report within five years (or a later
date as agreed by the Executive Director) after the effective
date . . ." Brown McCarroll & Oaks Hartline also requested that
the preamble to the final rule clarify that the Executive Director
would agree to an extension of the five year deadline when ap-
propriate to allow a person reasonable time to complete a pro-
ject. Similar to comments it made regarding the overall scope
of proposed §350.2(m), AFCEE commented that a facility is al-
ready subject to a permit or order, the TRRP should allow the
staff to work with the person to determine which set of rules
would be most effective at remediating the particular site in an
efficient and economical fashion. AFCEE further commented
that in the event an initial plan is submitted in good faith by
an applicant, and the plan is rejected by TNRCC the applicant
should be allowed a reasonable time, e.g., one year, to resub-
mit the plan. The rule should contain clear guidance that if the
initial notification is submitted and if the final report is submitted
within the five years proposed by the rule, and if the person re-
quests the response action be reviewed under the regulations
in effect at the time of submittal, then the request shall be re-
viewed according to the regulations in effect at the time. Also,
if the final report is denied by the executive director for reasons
of technical inadequacy, the applicant should be given a rea-
sonable time to correct the deficiencies and should be provided
some assurance that the grandfathered rules will apply. AFCEE
also stated that the rule should be clarified so as to require that
the final report which is due within five years only applies to the
area being addressed by the initial notification. Finally, AFCEE
stated that the rule is not clear on whether the five year compli-
ance time for submittal of a closure report applies to the specific
closure activity or if it applies to an entire site closure. Weston
recommended removing the last sentence or listing the specific
provisions of Chapter 350 that cannot be used because many of
the provisions of Chapter 350 are already in use under Chapter
335 by the agency based on the "Implementation of the Existing
Risk Reduction Rules" dated July 23, 1998. Provisions such as
the exposure area, statistical evaluation, and data evaluation
were not (and are not) in §335, but are included in the July 23,
1998 and the TRRP, and are being applied by TNRCC. Weston
asked if the last sentence means that persons cannot use these
provisions.

Concerning §350.2(m)(2), McCulley, Frick, & Gilman com-
mented that the requirement (for grandfathering under Standard
3) that a workplan with response action objectives and cleanup
objectives (e.g., a baseline risk assessment (BRA) or correc-

tive measures study (CMS)) be submitted prior to the effective
date is overly burdensome. In the case of large complex inves-
tigations, specific data needs filled by the investigation are often
identified in consideration of regulatory requirements at the out-
set of the investigation. If the project has not reached the point
that a BRA or CMS has been submitted, substantial changes to
the investigation strategy and program may be necessary in or-
der to conform to the proposed rules. McCulley, Frick, & Gilman
suggested that submittal of a remedial investigation report un-
der Standard 3 be sufficient to allow grandfathering.

Concerning §350.2(m)(2), Arcadis noted that large, complex fa-
cilities may have already divided their Solid Waste Management
Units (SWMUs) into larger groupings in order to investigate and
evaluate them more cost effectively. Such facilities may not
choose to create a Facility Operations Area under Subchapter
G of the proposed rules. In such cases, the facilities may have
submitted a risk assessment for some portions of the SWMUs
and not for others prior to the effective date of the TRRP. Such a
situation could result in some SWMUs or groups of SWMUs be-
ing evaluated under the current Risk Rules and others under the
TRRP. As a result, different portions of the same facility could
be closed to different provisions for notice and other regulatory
requirements. As a result, the TNRCC could have difficulty ex-
plaining these differences to the public and the regulated com-
munity. As an alternative, Arcadis suggested that the TRRP
allow a facility to proceed under the existing rules if a techni-
cally complete risk assessment or CMS has been submitted for
any portion of the facility prior to the effective date, and a risk
assessment or CMS for the rest of the SWMUs at a facility is
submitted within a time frame acceptable to the executive direc-
tor. Chevron, Phillips, TCC, TXOGA, and Weston commented
that the grandfathering section is very narrow and will cause de-
lay in response, additional costs, and duplicative efforts for sites
that have already submitted work plans, but now must comply
with the new program. The person as well as TNRCC staff
may have expended significant resources in preparing, review-
ing and finalizing an investigation work plan or report. These
commentors argued that it is not reasonable to arbitrarily dis-
card the result of those efforts and start over on the day the
proposed Chapter is effective. A similar but even more unrea-
sonable example is the case where the person has already im-
plemented the investigation required by the work plan, samples
have been collected and analyzed but a baseline risk assess-
ment or corrective measures study cannot be completed by the
effective date of this Chapter. It is in no one’s best interests in
that event to start over under the new requirements. However,
given the differences between the requirements of the Risk Re-
duction Standards and the proposed TRRP, starting over would
be the most likely outcome. The case is even more compelling
for sites that are large and complex and have submitted work
plans or reports pursuant to and on a schedule consistent with
the requirements of an existing permit or order. It would not be
good policy to subject such sites to immediate compliance with
the TRRP when the requirements of the permit or order in ques-
tion were negotiated and agreed to in reliance on the current
Risk Reduction rule. Chevron, Phillips, TCC, TXOGA and We-
ston requested allowing sites that have submitted investigation
work plans or investigation reports to close under the current
Risk Reduction rule. In the alternative, allow sites subject to the
requirements of a permit or order that have submitted investi-
gation work plans or investigation reports pursuant to and on a
schedule consistent with those requirements to close under the
current Risk Reduction rule. Weston also requested some dis-
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cussion regarding how this requirement would be applied in the
event a risk reduction standard Number 2 is being sought, but
at some point, is converted to a RRS Number 3 due to a change
in circumstance. And similar to its comment on §350.2(m)(1),
Weston, recommended removing the last sentence, "Any per-
son desiring to remain under Chapter 335 may not use any of
the provision of this chapter," or listing the specific provisions
that cannot be used.

Concerning §350.2(m)(3), TCC and TXOGA commented that
the paragraph is unnecessary and inconsistent with the other
provisions of this section and should be deleted. Unlike the
preceding two subsections, the commentors asserted that it
does not focus on the stage of the process or type of risk
standard being pursued. The use of the term "workplan" makes
all workplans prepared under permits subject to review under
this rule. Therefore, the commentors recommended removing
the paragraph, or at a minimum, excluding the persons who
intend to pursue Standard 1 or 2 under the current rule even
they are going through the permit renewal process.

The commission is providing a clarification of its expectations
for this subsection and in so doing will establish the context
within which to respond to numerous comments on the subject
of grandfathering. The current risk reduction rule of 30 TAC
Chapter 335 was promulgated in 1993. At that time the com-
mission put users on notice that it anticipated the need for future
revisions to the risk reduction rules by stating in §335.551(b):
"The requirements of this subchapter will, when adequately car-
ried out, assure adequate protection of human health and the
environment from potential exposure to contaminants associ-
ated with releases from solid waste management facilities or
other areas. . . . General procedures based on scientific prin-
ciples are provided or referenced by these regulations so that
specific numeric cleanup levels can be generated. The commis-
sion will periodically review the general procedures and revise
these regulations as necessary." Since that time, approximately
two thousand closures and remediations have been initiated
within the regulatory programs. Relatively straightforward pro-
jects under risk reduction Standards 1 and 2 have been com-
pleted in short timeframes (generally less than three years).
Other projects under risk reduction Standard 3 have multiple
studies to conduct and reports to submit for executive director
review and approval. Timeframes for completion of Standard 3
projects therefore tend to be much longer than self-implemented
actions by virtue of the process and also the nature of the pro-
jects.

Invariably, some response actions not completed under the ex-
isting rules will need to transition over to the new rules; com-
mentors questioned the commission on where to draw this line.
Throughout this rulemaking the commission has proposed a
way to honor work completed, to the extent it is acceptable,
that was started under one set of rules but would be completed
under changed rules. This was shown by inclusion of a grand-
fathering provision similar to the current Risk Reduction rule at
§335.8(a)(5), and also provisions in §350.35(e) which allow re-
sponse to changes which do not rise to the level of substantial
changes. The threshold for attaining grandfathered status has
been lowered over time. Initially, the requirement was submis-
sion of a Response Action Plan - TRRP rule terminology that is
equivalent to a corrective measures implementation work plan
(i.e., all the elements of §335.553(b)(1-3)). Subsequent ver-
sions called for a corrective measure study, then just a baseline
risk assessment. The March 26, 1999 proposal expressed it

as submission of a work plan that establishes response action
objectives and cleanup criteria while citing as examples that the
baseline risk assessment or corrective measure study would be
adequate to make this demonstration, although arguably some-
thing less voluminous could satisfy the performance language.
The commission is imposing some limits on time or performance
for response actions to remain under Chapter 335 for another
reason. The commission does not intend to maintain indefi-
nitely two sets of risk reduction regulations. This situation would
be contrary to the commission’s guiding principle of eliminat-
ing whenever possible unnecessary, inefficient, or redundant
regulations and processes. The commission will accept pro-
jects completed under Chapter 335 as being protective of hu-
man health and the environment, unless a substantial change
in circumstances determines otherwise, and will allow partially
completed projects to continue under Chapter 335 to the extent
described herein. The commission is therefore promulgating a
grandfathering provision that strikes a balance between main-
taining progress toward risk reduction at release sites and elim-
inating redundant regulations.

Regarding §350.2(m)(1), the commission modified a require-
ment but otherwise retained the paragraph largely as pro-
posed. Some commentors seemed to misinterpret the process
intended for risk reduction Standard 1 and 2 actions. Grandfa-
thering for these actions is automatic so long as the person has
followed the normal notification procedures of §335.8(c)(1) and
(2) to initiate a risk reduction rule action prior to the implementa-
tion date (May 1, 2000) of this chapter. The information required
in this notice is minimal: the facility or area to be subject to clo-
sure or remediation activities; the risk reduction standard(s) to
be attained; and, the estimated time necessary to complete the
activity. This information could easily be submitted in a one
page letter if the person chose to self-implement, otherwise a
work plan can be appended to it. The receiving program area
would typically respond with a letter acknowledging receipt. The
requirement to renotify the agency is only for persons who do
not have such an acknowledgment letter. Noting that not all pro-
gram areas might have issued or continue to issue such letters,
the commission will accept alternative methods of documenta-
tion, such as entry in a TNRCC tracking system, postal records,
or other means that can verify the date and content of notice be-
ing furnished prior to the TRRP rule implemenation date and re-
vises the rule accordingly. The person will have up to one year,
until May 1, 2001, by which to furnish alternative documentation.
The intent is to prevent false claims of notification in an attempt
to secure grandfathered status. If the status is in doubt, the
person should seek verification with the agency staff. The other
requirement to secure grandfathered status is the completion of
the response action within five years of the implementation date
(May 1, 2000) of this rule. This can be demonstrated by sub-
mission of a final report that addresses the information require-
ments of §335.553(a). Implementation experience has shown
that many Standard 1 and 2 actions have been completed in
far less than five years. Commentors questioned this require-
ment by noting that natural attenuation remedies will generally
take longer than five years and should not be forced into the
TRRP rule on this arbitrary basis. The commission is requiring
this cutoff because the TRRP rule addresses some implemen-
tation issues for long-term remedies such as monitored natural
attenuation that the Chapter 335 rules do not, namely notifica-
tion and status reports. Remedies continuing after the five year
cutoff will enter the TRRP process with response action effec-
tiveness reporting and an affected property assessment report
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if an equivalent report had not been submitted under §335.553.
Notification requirements of §350.55 could also apply.

Commentors also expressed concern that by remaining under
Chapter 335, this provision bars them from using any provision
of Chapter 350. The commission has made it clear by the last
sentence in paragraph (1) that a person stays under one set
of rules or the other. Persons are not to pick the provisions
favorable to their situation and ignore the rest of the rules. One
commentor cited a TNRCC memorandum dated July 23, 1998,
that contains concepts similar to the TRRP rule but is being
used by the agency to implement TRRP procedures on current
Risk Reduction rule projects. The memorandum is based on
many of the same sources of guidance reflecting advances
or refinements in risk assessment and analytical procedures
that were used to develop this rule. In the commission’s
assessment, it reflects what persons should be doing today to
develop adequate risk assessments and response objectives
to demonstrate compliance with the current Risk Reduction
rule. By being presented as guidance, this memorandum is
not enforceable as would be a regulation. Also, the person can
propose scientifically defensible alternatives to this guidance.

Regarding §350.2(m)(2) as it relates to risk reduction Standard
3 projects, the commission has revised this paragraph to es-
tablish the grandfathering criterion as submission of the final
remedial investigation report that satisfies §335.553(b)(1), and
has also added a time frame of one year from the implemen-
tation date (May 1, 2000) of this rule by which time persons
must submit the final remedial investigation report to qualify for
this status. This transition period will enable persons with in-
vestigations nearly complete to finish them. It also affords the
person an opportunity to evaluate more fully the ramifications
of converting to this chapter or remaining under Chapter 335.
This will also more closely parallel the approach for Standards
1 and 2. No specific request must be made for grandfathered
status. The TNRCC will affirm the grandfathered status in a
letter issued to the person as reviews are completed acknowl-
edging that the final remedial investigation report satisfies the
requirements of §335.553(b)(1). Given the extent of informa-
tion provided in a typical final remedial investigation report, the
TNRCC review letter will be sent in as timely a manner as pos-
sible. Not receiving such a letter prior to the one year deadline
does not affect a person’s status. In keeping with the TNRCC’s
normal practice, the person will be afforded at least one oppor-
tunity to respond to deficiencies in the report before a directive
to comply with this chapter would be issued. Since Standard
3 projects are not subject to self- implementation, the person
should not automatically proceed to the next step without first
determining its status. The commission notes that under the
current Risk Reduction rule the three reports of §335.553(b)
can be combined into one submittal for review and approval.
This can be done, for example, for a no further action proposal
under Standard 3 by combining the remedial investigation re-
port with the baseline risk assessment and corrective measure
study. If in the TNRCC’s review of a combined report, the in-
vestigation is found to be satisfactory, even after a response to
a notice of deficiencies, the rest of the combined report will be
reviewed under Chapter 335. If the investigation report after
the response to a notice of deficiencies is still found to be un-
acceptable, the TNRCC will direct the person to conform to this
chapter for all aspects of the no further action proposal.

Some commentors recommended the criterion for grandfather-
ing merely be the initiation of a remedial investigation, or even

the submission of a work plan that contemplates compliance
with Standard 3. The commission disagrees with the recom-
mendations. Investigations in progress are often adjusted in re-
sponse to unexpected conditions or new data acquisition objec-
tives. They are also performed in phases to allow for evaluation
or oversight. Since the extent of the release is to be investigated
to background limits under the current Risk Reduction rule, the
first objective is often to find the edge of a plume. Accomplish-
ing this should be sufficient for PCL-based assessments under
this rule. The commission notes that transition to TRRP during
the investigation stage will be less disruptive to projects trying to
achieve timely and efficient remediation than if it were required
at later stages of the corrective action process.

Some variations to the conventional RCRA corrective action
process need clarification with regard to grandfathered status.
Some remedial investigations have been performed in phases.
Phase 1 typically is designed to determine if a release has
occurred from a SWMU. Subsequent phases then determine
the extent of the release in a "step-out" fashion away from the
SWMU. Often, results of these phases have been submitted to
the TNRCC as separate reports. This approach, while providing
a high degree of oversight, has protracted the corrective
action process. Streamlining initiatives were put into place
by 1996 to compress this process by eliminating intermediate
work plans and reports. The commission does not intend
to give grandfathered status to phased investigations if the
requirements for final remedial investigations are not achieved
and reported to the TNRCC by May 1, 2001. Another approach
often employed at facilities performing corrective action for
multiple SWMUs is the grouping of a subset of SWMUs into
distinct projects that progress on different schedules. The
grandfathered status will be applied on a SWMU-by-SWMU or
project-by-project basis. The status of a single SWMU does
not extend to the entire facility. For example, if a facility had
ten SWMUs but had completed the remedial investigation on
only one SWMU, only that one SWMU would be grandfathered.
Similarly, if three SWMUs had been grouped together as a
project and the remedial investigation was complete for that
project but not others, only that project would be grandfathered.
The remaining SWMUs or projects at the facility would not
receive grandfathered status.

Regarding §350.2(m)(3), this provision is retained largely as
proposed. One commentor thought it was unnecessary and
should be deleted. Another commentor thought it should also
address work plans submitted in response to orders. This
provision is limited to permits; orders will be addressed below.
Work plans, primarily for closure of operating hazardous waste
management units, are approved as part of a permit. The
operating unit might not be scheduled for closure for many years
such that the permit comes up for renewal on a ten- year cycle,
for example, and the work plan has not been implemented.
Unless a release is known to be associated with the unit, the
person would have minimal provisions of this rule to address in
the closure plan, namely, the closure performance standard of
§350.2(h). Review of the work plan for compliance should not
prompt a change in closure procedures unless a release has
occurred in the interim and the closure plan does not address
it, in which case it should. The commission therefore maintains
that a review of this type is appropriate. The commission
does note that this provision was carried forward from Chapter
335 where it specifically addressed closure plans. To clarify
the intent of limiting the review of work plans approved in the
permit only to closure plans and not all other work plans, as
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suggested by one commentor, the commission revised the rule
to specifically state "closure plan" in place of "work plan" and
struck other text not included in the version in Chapter 335 so
as to maintain the original purpose of this paragraph.

Regarding §350.2(m)(4), this provision allows a person to volun-
tarily comply with this chapter, even if originally grandfathered,
with exception for situations that would result in noncompliance
with a previously approved or imposed schedule of compliance.
This can be the case with enforcement orders that mandate spe-
cific actions and delivery of work plans and reports by specific
time frames. The degree of prescriptiveness of enforcement
orders has been variable over time, so the commission is not
attempting to provide a specific requirement for grandfathering
these projects. The commission instead will evaluate such is-
sues on a case specific basis. For example, if an enforcement
order issued prior to the implementation date of this chapter di-
rected a person to respond to a release in accordance with the
current Risk Reduction rule of Chapter 335, the commission will
in general view this as a grandfathered action. Excessive de-
lay on the person’s part in carrying out the ordering provisions
could result in additional enforcement action and possible loss
of grandfathered status. It would be appropriate for a revised or-
der or directive issued after May 1, 2000, to require compliance
with this chapter. On the other hand, persons seeking to utilize
this rule, even if ordered to follow Chapter 335, can request a
modification to the order and time frames so as to accomplish
this change in status. The rule has been amended at §350.2(m)
to correct the format for the Chapter 335 Subchapter A and S
reference.

§350.3. Process.

Weston commented that this section is very helpful.

The commission agrees with the commentor, and adopts
proposed §350.3 with one change. The §350.2 reference to
"of this chapter" was changed to "of this title."

§350.4. Definitions and Acronyms

Based on several comments received, the commission has
amended the rule to add some definitions. The numbering
of the definitions has shifted accordingly. However, in this
preamble, all references to definition numbers refer to the
numbers in the March 26, 1999, proposal.

Concerning §350.4(a), Henry, Lowerre, Johnson & Frederick
commented that the proposed TRRP would change the tradi-
tional language of cleanups and create false impressions and
confusion. For example, the TRRP would eliminate the clear
language of the term "contamination" for property or ground
water and replace it with the term "chemicals of concern." For
the public, "chemicals of concern" could include naturally occur-
ring constituents in the soils or ground water, not just contam-
inants. Moreover, the term "chemicals of concern" is defined
in such a vague fashion that it will not even be clear to techni-
cal experts. Henry, Lowerre, Johnson & Frederick stated that
many of the existing terms have been interpreted by the TNRCC
and, in some instances, litigated in the courts. The commission
compounds this problem with the proposed adoption of a num-
ber of new acronyms that will also require interpretation such
as APAR, COCS, ERA, PCLS, RBEL, etc., acronyms that are
difficult to read, much less understand. The adoption of new
jargon will only make these programs more incomprehensible
to the public, the regulated community and the legislative over-
sight committees.

The commission does not agree with the commentor’s concerns
that the seemingly complex terminology used in this rule will
have the potential to confuse the public and create false
impressions. The commission, in integrating existing rules and
the American Society for Testing and Materials’ Risk Based
Corrective Action standard into a comprehensive corrective
action process, had to develop new terms to replace terms from
the implementing programs with subtle differences in meaning
that precluded their universal use. The term "contamination," for
example, actually has a different meaning than the commentor
suggests based on its use in the current Risk Reduction rule of
Chapter 335. The term "contaminant" is actually a proxy for the
many other terms used by the implementing programs, such as
hazardous waste constituent, pollutant, hazardous substance,
etc. The definition of "contaminated medium" means that the
mere presence of a contaminant in soil does not render that
soil contaminated unless the concentration is enough to pose
a substantial threat to human health and the environment.
Similarly, the commentor failed to recognize that constituents
which can occur naturally in the soil or groundwater could also
be contaminants. For example, the term "hazardous substance"
also includes iron and aluminum. If present in a release in
high enough amounts, these common constituents can also be
contaminants. This concept is not changed by the use of the
term COC in this rule.

The commission disagrees regarding the commentor’s state-
ment about the vague fashion in which COC and other terms
have been defined. The commission has carefully defined many
terms in this section and has provided a list of acronyms, many
of which are further defined in this subsection or the mean-
ing is made clear in the text of this rule. The nomenclature
used for the protective concentration levels is also explained
in §350.4(d). The commission recognizes that the transition
from the existing rules to this rule will require learning a new
vocabulary. The commission points out that these terms were
introduced early in the process of seeking public input via two
conceptual documents and the 1998 proposal and disagrees
with the commentor that the requirements for compliance will
be more incomprehensible to the public, the regulated commu-
nity and the oversight committees of the legislature as a result
ofthe specificity provided by the rule.

Concerning §350.4(a), KOCH recommended adding a definition
of Remedy Standards A and B.

The commission responds that this is not necessary since the
performance requirements for Remedy Standards A and B are
described in detail in §350.32 and §350.33, respectively.

IT recommended including "Self Implementation" in the defini-
tion list.

The commission does not agree that a definition for self-
implementation is necessary since the process a person must
follow when using a self-implementation approach under Rem-
edy Standard A is already described in §350.32(d).

TGLO recommended that "ecological hazard index" be added
to the definitions in §350.4 and defined as follows: "The sum
of individual hazard quotients. COCs that are known to have
the same or similar toxic mechanism (e.g., PCBs and PAHs)
must be summed so that the cumulative quotients are reflected
in new hazard index. All individual and summed hazard indices
>1 should be considered indications of risk."

24 TexReg 7504 September 17, 1999 Texas Register



The commission agrees with the comment, with modification,
as the incorporation of the term "ecological hazard index" into
the rule at §350.77(c)(6)-(8) requires that the term be defined.
The rule has been changed to incorporate a definition of this
term.

Reliant Energy, AECT, TCC, and TXOGA, TU commented that
the terms "deed notice" and restrictive covenant" are not defined
and the difference between the two terms is not evident in the
proposed rule. The commentors recommended the following
language to describe the two terms: (1) Deed notices-Deed
notices do not restrict the use of the property, but are intended
to provide notice and information regarding the property to the
owner of the property, prospective buyers, and other, but not
restrict the use of the property; and (2) Restrictive covenants-
Restrictive covenants do restrict the use of the property and
are used to ensure that the use restrictions necessary for the
remedy to be protective will be legally enforceable when the
person owning the property is an innocent landowner.

Reliant Energy, TCC and TXGOA comment that "deed notice"
and "restrictive covenants" should be defined. The commission
agrees and accepts the definitions with slight modifications.

EPA Region 6 commented that it would be beneficial to define
"Agricultural land."

The commission clarifies that agricultural land use is included
with the two land use classifications included in the rule. Areas
in which there is not a residence, such as large areas of crop
land, are commercial/industrial land use. Any area in which
there is a residence (e.g., a limited area of a farm) is classified
as residential. The TRRP rule deals with agricultural land use in
the same manner as Standard 2 of the current Risk Reduction
rule.

Concerning §350.4(a)(1), "Affected property," Brown McCarroll
& Oaks Hartline strongly supports the proposed revisions to
the definition of "affected property." However, the commentor
commented that the definition could more clearly specify how it
applies to groundwater, and suggested the following definition:
"The entire area (i.e., on-site and off-site; including all environ-
mental media) which contains releases of COC at concentra-
tions equal to or greater than the assessment level applicable
for the land use (i.e., residential or commercial/industrial) and
groundwater classification." Brown McCarroll & Oaks Hartline
believes that the requested language adds clarification to the
definition and is consistent with TNRCC’s explanation of the
lateral extent of affected property assessments of the preamble
to the proposed rule.

The commission agrees with the commentor with regard to
groundwater for the reasons stated and has amended the
definition accordingly. However, the commission agrees that
the definition is consistent with the lateral extent of affected
property assessment, but is concerned that the definition
conflicts with the provision of §350.111(a) such that it could be
misinterpreted that properties affected above residential PCLs
but below commercial/industrial PCLs would not necessitate an
institutional control. In fact, KOCH in a comment on §350.52
raised a similar concern that commercial/industrial property
would only need to be investigated to commercial/industrial
levels, which is not the commission’s intent. Therefore, in
response to this comment, the rule has been amended such that
affected property is defined in terms of residential assessment
levels. Further, this change was also made in response to a
Henry, Lowerre, Johnson & Frederick comment on §350.31(g).

Concerning §350.4(a)(3), "Assessment level," Groundwater
Services commented that the impact of Tier 2 ecological PCLs
on assessment levels and associated site assessment costs
has not been carefully considered. For many compounds the
proposed Tier 2 ecological benchmark screening levels are
significantly lower than Tier 1 health-based PCLs and sample
quantitation limits, and the actual ecological risk associated
with exceeding these screening limits is unclear. Tier 2 screen-
ing limits based on "conservative exposure assumptions" may
similarly pose an unduly conservative or impractical basis for
defining the assessment level. To avoid undue expense, it
should be clarified that the ecological PCLs used to establish
assessment levels may be based on the most reasonable
assumptions regarding ecological site exposure conditions and
need not correspond to ecological benchmark screening levels,
unless specifically proposed by the applicant.

The commission disagrees with the comments regarding Tier 2
ecological PCLs and ecological benchmarks and their relation-
ship to assessment levels. COCs that screen out of the ecolog-
ical risk assessment process based on "conservative exposure
assumptions" provide a measure of comfort to the commission
that these COCs are indeed not posing any significant ecolog-
ical risk. Tier 2 PCLs are not developed without first adjusting
the exposure with more realistic assumptions and site-specific
information, as stated in §350.77(c). As was discussed in the
commission’s initial ERA guidance document and as will be reit-
erated in the forthcoming guidance, ecological benchmarks are
used primarily for screening purposes and are not intended to
be used as cleanup levels, although that is an option (also see
responses to §350.4(a)(24) and §350.77(c)(5).

The commission agrees with the commentor regarding devel-
opment of assessment levels and clarifies that the person can
use ecological PCLs developed under either Tier 2 or Tier 3,
if it is determined necessary to develop ecological PCLs. No
rule change is necessary as the rule allows the use of either
tier. The word "which" was added to the definition following the
words "ecological protection concentration levels" for grammat-
ical consistency.

Also concerning §350.4(a)(3), Chevron, TCC, and TXOGA
commented that this definition allows the use of the critical PCL
for Class3 groundwater as the basis for lateral investigation
of groundwater, and noted that the commissioner specifically
requested comment on this provision because of the concern
that this approach could result in off-site properties having
contaminant concentrations above the drinking water standard
without notice being given. Chevron, TCC, and TXOGA
strongly support the use of the Class3 groundwater PCL as
the assessment level because this will result in more cost-
effective investigations. The criteria for classification as Class3
groundwater are so stringent that groundwater that is so
classified is highly unlikely to have significant beneficial use, and
the presence of contaminants in class 3 groundwater above the
drinking water standard is thus highly unlikely to represent an
unacceptable risk to property owners. Moreover, because the
indirect exposure pathways (such as inhalation of volatiles in air
from groundwater) would still have to be addressed under the
proposed TRRP, property owners would also still be protected
from potential exposures in the absence of use.

The commission agrees with the commentor for the reasons
stated and is retaining the provisions allowing the use of the
critical PCL for class 3 groundwater as the basis for lateral
investigation of groundwater.
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KOCH also commented on §350.4(a)(3) noting that the assess-
ment level for the vertical delineation of soil can be established
pursuant to §350.75(i)(7). This section allows for the use of
default leaching equations or an appropriate leachate test. Re-
sults from this equation or site-specific test could be coupled
with a simple groundwater fate-and-transport calculation to es-
timate the COC levels at the POE. KOCH commented that this
definition contradicts the requirement that COCs in soil be de-
lineated to the higher of the Method Quantification Limit (MQL)
or background concentrations (§350.51(d)(1)).

The commission disagrees that the definition contradicts the
requirement that COCs in soil be delineated to the higher of
the method quantitation limit or background concentrations.
The definition for assessment level has no application to the
vertical delineation of soils discussed by the commentor. No
rule change is necessary.

Concerning §350.4(a)(6), "Background," Henry, Lowerre, John-
son & Frederick recommended that the discussion of back-
ground concentrations specify that the determination of back-
ground is generally limited to naturally occurring, inorganic con-
stituents, except where anthropogenic sources can be demon-
strated.

There is no rule change necessary to address the comment as
the rule distinguishes naturally occurring (i.e., the concentration
is not due to a release of COC from human activities) back-
ground from anthropogenic sources.

Concerning §350.4(a)(6), Chevron, TCC, and TXOGA com-
mented that the definition of background implies that there is
a single background concentration. In reality the commentors
argued, there is a distribution, or range, of background concen-
trations. For some decisions, a single summary statistic, such
as the background upper tolerance limit may be used. However,
in other cases, such as a comparison of site means to back-
ground means, both the mean and the variability are important.
This limited definition may lead to confusion both on the part of
the regulator and the site investigator. The commentors sug-
gested changing the definition to: "the range of concentrations
of a chemical of concern within an environmental medium which
may either be naturally occurring (i.e., the concentration is not
due to a release of COC from human activity) or anthropogenic
(i.e., the presence of a chemical of concern in the environment
which is due to human activities, but is not the result of site-
specific use or release of waste or products, or industrial activ-
ity). Examples of anthropogenic sources include non-site spe-
cific sources such as lead from automobile emissions, arsenic
from use of defoliants, and polycyclic aromatic hydrocarbons
resulting from combustion of hydrocarbons. There are some
commonalties regardless of the activity; specifically, the COC
are present over large areas (tens of square miles up to hun-
dreds of square miles) and the concentrations are within the
range of background concentrations, two types of comparisons
are possible. One, individual site measurements can be com-
pared to a threshold value that represents an upper bound for
background concentrations. Second, the average site concen-
tration can be compared to the average background concentra-
tions using a means comparison approach."

The agency agrees with the commentors that the definition of
background implies that there is a single background concentra-
tion of a chemical of concern within an environmental medium
and that such an implication may lead to a misunderstanding;
in particular, that there is a single, "correct" or "best" statisti-

cal estimator of such a quantity. Thus, the proposed definition
may have oversimplified the concept of "background" and has
amended the rule to address this issue. This topic is discussed
more appropriately in §350.79 (Comparison of Chemical of Con-
cern Concentrations to Protective Concentration Levels). The
definition of background does not limit suitable methodologies
for determining if a response action is necessary under §350.79.

As the commentors correctly note, statistical estimates of "back-
ground" will depend on the statistical decision making mecha-
nism used for comparing an area of concern to the area charac-
terized by background. That is, different statistical models, will,
from the same set of background data, produce different esti-
mates of background. Consideration of the elementary methods
for comparing "background" areas to other areas of concern
reveal that ultimately, while the methods may involve combi-
nations of various estimates of parameters (means, standard
deviations) characterizing a population of "background" values,
in the end the comparison is making a statement about the
populations presumed to be the source of all samples from the
two areas. Thus, it is the population that characterizes back-
ground. The estimated parameters are only vehicles for making
the comparison.

That is, statistical methods comparing "background" to some
other area are really tests of the hypothesis of the identity of
two populations, mathematicized as probability distributions or
probability density functions, or, in the case of geostatistical
analysis, as a structured random field. Thus, the commission
has amended the definition of background to better reflect this
understanding.

Furthermore, the most fundamental view of "background" is
adopted in geostatistical models (such models are allowed
in the rule) of environmental chemicals. In such models
"background" is conceptualized as a local quantity rather than
a global quantity. That is, "background" is not viewed as
a single quantity characterizing the environmental medium
throughout an entire area, i.e., as a global quantity, rather
"background" is considered to have a different value at every
point (location) within the area being characterized, and this
value is a single realization from a population existing at that
point. In geostatistical models, then, background is considered
to be this entire set of populations (or distributions or density
functions) related to each other through some measure of their
spatial relationship (e.g., a variogram).

Finally, it is always necessary to remember that, given a sam-
ple in an area of concern, the ideal "background" sample for
comparison to determine if that sample has an elevated con-
centration would be a sample taken at the identical location
but prior to any waste management activity or release. "Back-
ground" samples taken at some distance away from that loca-
tion then deviate from the ideal. From the geostatistical point of
view, samples taken away from that location can still be used
to estimate the "background" concentrations present at sample
locations (at points) within an area of concern prior to waste
management activity or releases within that area. Of course,
the greater this distance is, the less accurate will be the esti-
mated background. Thus, "background" samples, taken outside
of the area of concern should be as close to the locations to
be investigated as possible. This notion of "nearness" must be
recognized, at least implicitly, in any appropriate definition of
"background." The revised definition of background in the rule
respects the above observations.
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Also concerning §350.4(a)(6), AFCEE commented that the def-
inition provides clarification on anthropogenic sources, saying
there "are some commonalties regardless of the activity; specif-
ically the COC are present over large areas (tens of square
miles up to hundreds of square miles) and the concentration
levels are generally low." This characterization is not true for
all anthropogenic sources; for example, arsenic in the soil can
be due to past agricultural activity. Family farms are not typi-
cally tens or hundreds of square miles in size. Chlordane when
appropriately applied, as a pesticide in the past could still be
present in small areas (the size of a typical house) and at el-
evated concentrations. Anthropogenic sources are not limited
to very large areas with low concentrations and therefore the
clarification in the definition should be removed.

The commission disagrees with the commentor that there
are some "anthropogenic" sources which do not cover large
areas in low concentrations but rather small areas in "elevated"
concentrations. For the purposes of this rule, the commission
uses "anthropogenic" to refer to the indirect results of man’s
activities. The continued application of chlordane in a small
area and the resulting "elevated" concentrations are the direct
result of man’s activities. In this example, the chlordane
was applied directly to the soils for a purpose. The best
example of anthropogenic background is lead in soils along
and adjacent to major thoroughfares. In this example, the
lead was not applied directly to the soils but occurred indirectly
as the result of combustion of leaded gasoline. Similarly, the
application of defoliants to plants resulted in accumulation of
arsenic at low concentrations in the underlying soils. The
commission notes that the application of agricultural chemicals
(e.g., pesticides and herbicides) in accordance with label
instructions is considered applying a product and not a disposal
activity. The commission notes that the normal application of
fertilizer is not considered a release.

Concerning §350.4(a)(6), Weston commented that the last
sentence of the definition of background should be deleted,
stating that this is an opinion that is not necessarily correct
and is not needed to define "background." If this sentence
remains, documentation supporting the statement needs to be
referenced.

The commission disagrees that the last sentence should be
deleted. This information provides important detail regarding
how the commission plans to apply this definition. The
commission is not referencing any particular source for its
decision making in this regard. A summary statement of the
mathematical basis for this condition has been provided above.

Concerning §350.4(a)(7), "Bedrock," EPA Region 6 commented
that the definition of "Bedrock" could be defined as "the geologic
stratus that underlies the regolith (gravel, soil, . . . )."

The commission agrees that the proposed definition was insuf-
ficiently descriptive. The commission has amended the rule to
provide more description, but did not use the recommended
language.

Concerning §350.4(a)(8), "Bioaccumulative chemical," for clar-
ification purposes and consistency with the rest of the rule,
the commission has modified the term to read "bioaccumula-
tive chemical of concern" and has changed the definition of the
term to apply to all environmental media.

Concerning §350.4(a)(9), "Carcinogen," Chevron commented
that the definition of carcinogen has been widened far beyond

the EPA classifications in the existing rule, which has the
potential to expand the list of chemicals that could be so
designated and thus require assessment.

The commission has determined that the definition for the
term "carcinogen" provided in §350.4(a)(9) is appropriate. As
the EPA has proposed eliminating the current carcinogen
classification scheme in favor of adopting a narrative approach,
the commission has determined that it is no longer appropriate
to base the definition of a carcinogen on the existing EPA
carcinogen classification scheme. In addition, there are several
different classification schemes published by different entities
(e.g., EPA, NTP, IARC, ACGIH) and the specific classification
for a COC may differ under the various schemes. Further,
the current EPA carcinogen classification scheme is specific
to potency estimates developed by the EPA, yet the hierarchy
of sources from which persons should obtain toxicity values
specified in §350.73(a) is not limited to the EPA. It is the
opinion of the commission that if the scientific community
determines that a particular study meets the weight-of-evidence
requirements such that a cancer slope factor or unit risk factor
can be derived and is made available in accordance with the
hierarchy of sources provided in §350.73(a), then the COC
should in fact be evaluated as a carcinogen.

Also concerning §350.4(a)(11), Brown McCarroll & Oaks Hart-
line requested that the definition of "chemicals of concern" be
further clarified to indicate that the particular COC at an af-
fected property are defined by TNRCC’s substantive programs
as listed at §350.2(b)-(m), which create a person’s obligation
to take the response action that is being performed pursuant to
Chapter 350. Brown McCarroll & Oaks Hartline interprets the
applicability statement of the proposed rule at §350.2 to state
that the COC to be investigated in an affected property assess-
ment pursuant to §350.51 and compared to protective concen-
tration levels pursuant to §350.79 are dictated by the TNRCC
programs that are listed at §350.2(b)-(m). The preamble goes
on to list the same specific program areas listed in §350.2(b)-
(m) and describes how facilities in those programs will be in-
tegrated into the TRRP. For these reasons, Brown McCarroll &
Oaks Hartline requests that the first sentence of the definition
of COC be revised to read as follows: "Any substance detected
at an affected property that has the potential to adversely affect
ecological or human receptors due to its concentration, distribu-
tion, and mode of toxicity and that is required to be investigated
and potentially remediated pursuant to one or more of the pro-
grams enumerated at §350.2(b)-(m) of this title."

The commission does not find it necessary to restate in this
definition what §350.2(a) has already established.

With regard to §350.4(a)(11), Chevron commented that if this
is in fact what the TNRCC intends, making a NAPL a COC
seems difficult. If an RP makes a demonstration that the
individual components of the NAPL are not of concern, then the
mere presence of the substance might require action due to its
definition as a COC. This issue shows itself in §350.33(f)(1)(C),
where the language seems to shift between COC and NAPL
as if these are different, unless NAPL is a COC, and then it
gets complicated. Further, NAPL is not a substance that one
measures in concentrations, nor are there PCLs.

The commission disagrees with the commentor’s assessments
regarding non-aqueous phase liquids (NAPL) being COCs. The
commission views NAPL as being included in the definition of
COCs because it is related to the concentration of the chemical.
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A NAPL is a state of matter (solid, liquid or gas) of the underlying
chemical. If the concentration of the chemical exceeds its
solubility limit in water or its theoretical soil saturation limit,
it is predicted to occur as NAPL. The same chemical could
also exist in the vapor state in air. If NAPL is a mixture
of substances, PCLs can be developed for the contributing
chemicals or the proxy chemicals. However, as discussed
in responses to comments submitted for §350.33(f)(1)(C) and
(4)(E), and §350.78(b),if the COC as NAPL is relatively non-
toxic (PCL > Solubility), then response for NAPL may not be
necessary, assuming there are no other hazards.

Concerning §350.4(a)(11), Strasburger & Price, AFCEE com-
mented that on its face, "COC" signify chemicals on a prop-
erty about which the public should be concerned. Indeed, the
TNRCC states that "COC is intended to relate specifically to
those contaminants at concentrations which may not be protec-
tive should exposure occur." In fact the TNRCC stated that it
steered away from the term "contaminant" because "the mere
presence of a contaminant would not imply that unprotective sit-
uations exist." Yet the term "COC" has the same flaw. It implies
an unprotective situation exists. However, upon examination of
the rules,"COC" include chemicals that are merely studied to de-
termine whether they pose adverse health effects. In addition,
the term "COC" encompasses chemicals that are irrelevant to
the risk analysis and are not even found on the property, e.g.,
laboratory contaminants. Therefore, the commentors suggest
the phrase "COC" is misleading and may be misconstrued in
contexts outside of this regulatory agency, e.g., litigation. As
such, the commentors suggested using the term "Chemicals of
interest" because it is a more accurate description and recom-
mended replacing "COC" with "Chemicals of interest." Weston
had similar comments stating that it is still extremely concerned
about the definition and use throughout the document of "COC."
Any chemical, including water, has the potential to adversely
affect ecological or human receptors due to its "concentration,
distribution, and mode of toxicity." It seems that any chemical
below the default residential risk-based values (and ecological
benchmark values, if appropriate), should never be considered
a COC. We strongly recommend that the agency differentiate
actual COC (those that pose a risk at a particular site), from
Chemicals of Potential Concern (those that might pose a risk,
but the potential for risk has not yet been verified), from just
plain Chemicals (the list of constituents that may have been an-
alyzed for at a certain site).

These commentors recommended a revision to the term "COC"
because of potential misunderstanding or misuse by the public
or litigants. "Chemical of interest" was endorsed by two
commentors. The commission sees little practical difference
between this recommendation and the term as proposed in the
rule. The commission selected COC as a generic substitute
term for many possible substances that could be addressed by
this rule. It is less alarming than the term "contaminant" as used
in the current Risk Reduction rule. Another recommendation is
a variation of the existing COC term. The commentor proposed
the use of "chemical of potential concern" as the name for a
chemical that is being investigated but for which a verification
of risk has not been made yet. The commission recognizes that
this term is widely used in practice and guidance but does not
find it necessary to incorporate it into this rule. A chemical will
be of concern at an affected property until it exits the TRRP
process by being found at background concentrations or below
assessment PCLs, is screened out by the criteria of §350.71,
or through application of removal or decontamination remedies

is reduced to concentrations not requiring post response action
care.

Concerning §350.4(a)(11), "COC," the commission received
several comments. For clarification purposes, the commission
has amended the definition of COC to remove the words
"substance detected." Whether or not a chemical is detected
is important in the analysis of the affected property, but not
necessarily when initially determining which COCs might be
relevant to an evaluation of the affected property. Such
decisions are often evaluated prior to the collection of any
field data. Of course, if the COC is not detected or otherwise
determined not to be of concern, then the chemical would be
removed from further consideration. Additionally, the words "an
affected property" have been stricken from the first sentence
as it adds no substance to the definition. Further, it creates
a conflict with the definition of affected property because that
definition references the term COC.

Concerning §350.4(a)(14), "Compensatory restoration,"
Chevron commented that the agency should provide flexibility
in the offsets, presumably with an evaluation of the net
environmental benefits. The definition should be modified
to specifically state that net environmental benefits analysis
can be used which may or may not involve compensatory
restoration. Chevron recommended clarifying the definition by
defining compensatory restoration as the creation of ecological
services to allow for in-kind and out-of-kind habitat restoration.
TGLO commented that the term means the creation of eco-
logical services by or through restoration or the setting aside
of a comparable type of habitat as that which is impacted to
offset residual ecological risk at an affected property. EPA
Region 6 commented that TNRCC must ensure that the
Natural Resource Damage Assessment Trustees are included
in compensatory restoration decisions. The rule should also
clearly outline their role and responsibilities in such actions.

The commission agrees with Chevron and TGLO that the term
"compensatory restoration" needs to be modified to provide a
more accurate description and has adopted an amended defini-
tion which reflects both comments. Regarding the EPA Region
6 comment, the commission considers that the Trustees have
been extensively involved in the development of the compen-
satory ecological restoration aspects of the rule. The rule dis-
cusses the involvement of the Trustees to the extent allowable;
however, the rule cannot dictate the role and responsibilities of
other agencies. Further elaboration of their role and respon-
sibilities will be provided in a planned memorandum of under-
standing and in the forthcoming ERA guidance document.

Concerning §350.4(a)(19), although no comments were re-
ceived in this regard, the definition has been revised to make
the term consistent with its use in §350.78 by striking the words
"considering both carcinogenic and noncarcinogenic effects."
This, as well as cumulative risk and hazard, should already have
been considered in the development of a PCL and is therefore
extraneous here (see §350.71(g) and (h)).

Concerning §350.4(a)(20), "Decontaminate," Campbell, George
& Strong commented that a person should be allowed to
propose natural attenuation/recovery as a "decontamination"
remedy under Remedy Standards A or B. As presently pro-
posed, the rule would seem to reject such a proposal (30 TAC
§350.4(a)(20)). A subject of much debate over that past several
months, we request that the agency clarify the definition of "de-
contaminate" such that it clearly includes, among others, natural
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attenuation/recovery as a viable decontamination option. The
proposed definition of decontaminate is "to apply a permanent
and irreversible treatment process to a waste or environmental
medium so that the threat of release of COC at concentrations
above the critical protective concentration level is eliminated."
Campbell George & Strong and Chevron commented that their
concern here is the use of the words "to apply." This could be
interpreted to mean that the person must undertake an active
treatment process, thus precluding the use of natural attenu-
ation/recovery as a potential decontamination remedy since it
typically does not involve the "application" of a treatment pro-
cess by the person. Of course, this is not a "do nothing" ap-
proach since the person would be required to perform monitor-
ing and interpret the results. Please modify this definition so
that the use of natural attenuation/recovery response actions
falls within the scope of a decontamination remedy.

Campbell, George and Strong requested that the definition of
"decontamination" be modified so that natural attenuation would
unambiguously be considered a decontamination remedy. The
commission disagrees, other than discussed below, that the
definition for "decontamination" needs to be modified. How-
ever, the commission agrees with the commentor that the re-
lationship between decontamination and monitored natural at-
tenuation should be more clearly described. Toward that end,
the commission has amended §350.31(b) to emphasize that
some monitored natural attenuation processes will be classified
as decontamination measures while others will be considered
physical control measures. This is important since the lan-
guage at §350.32(b)(3) regarding Remedy Standard A states
in part "Remedial alternatives, including the use of monitored
natural attenuation as a decontamination remedy, must be ca-
pable of achieving the Remedy Standard A objectives within
a reasonable time frame, . . . ." In other words, monitored
natural attenuation can be used in response to Remedy Stan-
dard A, however, it must be a decontamination measure. The
text at §350.33(b)(2) regarding Remedy Standard B states in
part "Remedial alternatives, including the use of monitored nat-
ural attenuation as a decontamination or control remedy." This
means that monitored natural attenuation can be used under
Remedy Standard B, provided it is capable of meeting the re-
sponse objectives, regardless of whether it is a decontamination
or physical control measure. Further explanation of the criteria
provided in §350.31(b) to distinguish between monitored natural
attenuation remedies which are decontamination versus phys-
ical control remedies will be provided in future guidance. In
general, though, as expressed in this subsection, natural at-
tenuation processes where degradation is a major component
such that COC concentrations are declining in degree so that
critical PCLs would be achieved throughout the plume would
be decontamination measures. In contrast, monitored natural
attenuation where dilution and adsorption are important pro-
cesses that limit the extent of COCs in excess of PCLs would
be control measures.And finally, Campbell, George & Strong
and Chevron recommended that the definition for "decontami-
nation" be revised to delete the words "to apply" so as to re-
move the impression that an active remedy would be required.
The commission agrees with this recommendation, has mod-
ified the definition accordingly, and states that certain natural
attenuation processes will qualify as decontamination. How-
ever, monitored natural attenuation, like any remedial alterna-
tive is not suitable in all situations. The suitability of monitored
natural attenuation is dependent on the characteristics of the
hydrogeology, the COC, and the exposure conditions. Where

there is on-going exposure then the most timely remedy is war-
ranted and monitored natural attenuation is not favorably viewed
in that context unless it can be demonstrated to be as timely
as other appropriate remedies, but even in that situation actions
would need to be taken to prevent exposure during the remedial
period. A possible exception to this for ecological concerns oc-
curs when an ecological services analysis (ESA) is conducted
according to §350.33(a)(3)(B). In this case, monitored natural
attenuation could potentially be used as part of the remedial
alternative (e.g., when combined with compensatory ecological
restoration) at the affected property to address the ecological
considerations. In a few instances, the ESA may indicate that
monitored natural attenuation is the only appropriate remedial
alternative.

Concerning §350.4(a)(21), "De minimus," TU commented that
in their comments on the 1998 proposed risk reduction rule,
they noted that many electric utility facilities are located in
rural areas, and that almost all power plants are located
on reservoirs constructed for cooling purposes. For these
reasons TU recommended that a de minimus threshold be
established under which an ecological risk assessment would
not be necessary. TU strongly supports the proposed definition
in §350.4(21) which defines "De minimus," especially the de
minimus threshold of one acre or less.

The commission appreciates TU’s support of the de minimus
concept.

Also concerning §350.4(a)(21), EPA Region 6 commented that
affected property of one acre or less should not be considered
by default de minimus. An assessment should be required to
determine if the affected property comprises or has the potential
to impact valuable habitats (i.e., the rule currently implies that
there is no "valuable habitat less than an acre in size"). Addi-
tionally, it is unclear how the consideration of whether there is
"similar un-impacted habitat nearby" would impact the affected
property ecological evaluation. This can be interpreted to mean
that if there was "un-impacted similar habitat nearby," then the
affected property would not require protection. The EPA Region
6 considers this to be problematic since environmental protec-
tion should not be automatically judged based on relative abun-
dance of a resource. TNRCC should also discuss the signifi-
cance of bioaccumulating compounds in regard to an affected
property ecological assessment. Many non- bioaccumulating
compounds can adversely affect habitat and ecological recep-
tors.

The commission disagrees with the EPA Region 6 comment
regarding de minimus property for the following reasons. The
multi-stakeholder ecological workgroup added the de minimus
criterion to address ecological exposure pathways which are
complete but relatively insignificant. The rule does not imply
that there is no valuable habitat less than one acre in size.
Only if the affected property is one acre or less and meets
all of the four qualifying conditions is the ecological pathway
considered insignificant, and even then, a remedy to protect
human health will be implemented which may be protective of
ecological receptors. One of the four qualifying conditions is
that there be similar, unimpacted habitat nearby. This ensures
that affected property which functions as an ecological island is
protected.

Regarding the EPA Region 6 comments on the significance
of bioaccumulating and non- bioaccumulating compounds, the
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commission agrees and considers these issues addressed in
the Tier 2 assessment.

Concerning "Deed notice," the commission has added a new
definition at §350.4(a)(22) because Reliant Energy, the Texas
Chemical Counsel and TXGOA commented that "deed notice"
should be defined. The commission considered these com-
ments, agreed with the commentors and adopted with slight
adjustment the suggested definition provided by Reliant Energy,
incorporating it alphabetically into §350.4(a).

Concerning §350.4(a)(24), "Ecological protective concentration
level," Groundwater Services commented that this definition is
unclear as to which species are and are not to be protected
by ecological PCLs. Specifically, it is stated that PCLs are
not intended for "receptors with limited mobility or range...that
reside in the active areas of the facility." Groundwater Services
asked what is meant by "active areas of facility, whether all off-
site receptors protected, and whether the PCLs directed toward
individuals or communities.

The commission agrees with the Groundwater Services com-
ment that the determination of what species are to be protected
by ecological PCLs is unclear in the definition of the term "eco-
logical protective concentration level." However, as stated in the
preamble to the March 26, 1999 proposal, the more debatable
issues like "what to protect" are better addressed in the forth-
coming ERA guidance document. Nevertheless, the rule def-
inition has been modified to reflect that ecological PCLs are
primarily designed to be protective for more mobile or wide-
ranging ecological receptors and, where appropriate, benthic
invertebrate communities within waters in the state, as deter-
mined by procedures defined in §350.77(c) or (d). In the pro-
posed definition, it was unclear whether or not benthic inverte-
brates, which are mostly not mobile or wide-ranging, were to be
protected. Benthic invertebrates function at the bottom of the
aquatic food chain, serving as a critical pathway for the transfer
of energy and nutrients to higher trophic level organisms. For
this reason, without the presence of benthic invertebrates, the
five subcategories of aquatic life uses designated in §307.7 of
the Texas Surface Water Quality Standards would not be pos-
sible. Therefore, since it has always been the commission’s
intent that the benthic community be protected in waters in the
state (i.e., not treatment or other permitted waters), the clarify-
ing language has been added.

The commission further recognizes that receptors with limited
mobility or range also need to be protected when these
receptors are threatened/endangered species or when impacts
to these receptors result in negative consequences to the
more mobile or wide-ranging receptors and has amended the
definition accordingly. The commission retains the phrase "that
reside in active areas of a facility" in the definition to refer to
those receptors with limited mobility or range (e.g., plants, soil
invertebrates, and small rodents) where the development of
PCLs is particularly not intended because the potential for these
receptors to be preyed upon by more mobile or wide- ranging
receptors is minimized because these areas are not conducive
to predators because of the absence of habitat, the presence
of humans, and the likelihood of noise. Similarly, for receptors
with limited mobility or range that reside on-site but in inactive
or undeveloped areas, or for those that reside off-site, PCLs are
not directly intended for their protection. However, the likelihood
that impacts to these receptors could result in negative impacts
to mobile or wide- ranging receptors is much greater, as these
areas are usually more conducive to predators.

Regarding PCLs for individuals or communities, obviously, in-
dividuals that are threatened/endangered species will need to
be protected. Benthic invertebrates, plants, and soil inverte-
brates are best evaluated at the community level because the
abundance of these communities is usually the endpoint in the
ecological risk assessment (ERA) and because the available
toxicity information for these receptors is generally reported as
media-based (e.g., mg COC/kg soil) as opposed to a dose. The
remaining ecological receptors are best evaluated through the
feeding guild concept. To this end, the rule has been modified to
specifically direct the person to evaluate the feeding guilds and
communities (supported by the habitats on the affected prop-
erty) through their representative species when conducting an
ERA. In addition, a definition for the term "community" has been
added to the rule and the definitions of the terms "feeding guild"
and "selected ecological receptor" have been modified. If it can
be shown that the selected ecological receptor is protected, it
is assumed that the entire feeding guild or community which is
represented will also be protected.

Concerning §350.4(a)(25), "Ecological risk assessment," We-
ston suggested modifying the definition to read: "For this pro-
gram, a process that evaluates the likelihood that adverse eco-
logical effects may occur or are occurring as a result of exposure
to one or more chemical stressors."

The commission agrees with the comment that ERAs under
the rule should be limited to chemical stressors as the rule only
applies to chemical releases and has changed the rule to reflect
this position.

Concerning §350.4(a)(26), "Ecological services," NOAA,
TPWD, and USFWS commented that the definition of ecologi-
cal services should not be limited to the services provided by
a habitat, but should be revised to include services provided
by natural resources to other natural resources and services
provided by natural resources to the public. Ecological services
should not be limited to simply the services provided by a
habitat. TGLO commented that the physical, chemical, or
biological functions of natural resources that one natural
resource provides for another. Examples include provision of
food, protection from predation, and nesting habitat, among
others.

The commission agrees with the commentors because the com-
ments provide a more accurate description of the term "ecolog-
ical services" and the rule has been changed accordingly.

Concerning §350.4(a)(27), "Ecological Services Analysis,"
Chevron, TCC, and TXOGA recommended allowing full analy-
sis of ecological services by including increases and decreases
of services. The commentors recommended replacing "de-
crease" and "reduction" with change. TGLO suggested striking
the phrase "of a habitat" and replacing "spatial extent of the
affected property" with "the spatial extent of the contamination
above risk levels." EPA Region 6 commented that the rule
should discuss the involvement and role of the Natural Re-
source Trustees in the development of any Ecological Services
Analysis (ESA).

The commission agrees in part with the Chevron, TCC/TXOGA,
and TGLO comments because the comments provide a more
accurate description of the term and the rule has been changed
accordingly. However, the commission maintains the statement
". . . the spatial extent of the affected property: . . ."
as in this context affected property is the extent of COCs
in excess of ecological PCLs. Regarding the EPA Region 6
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comment, the commission considers that the rule does discuss
the involvement of the Natural Resource Trustees to the extent
allowable. Further elaboration of their role will be provided in a
planned memorandum of understanding and in the forthcoming
ERA guidance document.

Concerning §350.4(a)(29), "Exclusion criteria," Chevron com-
mented that this definition is somewhat in conflict with the Tier
1 checklist (within which the exclusion criteria lies; see Figure 30
TAC, §350.77(b)) at Subpart II.A. In the checklist, reference is
appropriately made to exclusion of "wastewater treatment facili-
ties and stormwater conveyances/ impoundments authorized by
permit." The definition of exclusion criteria in the rule should also
recognize that exclusion is warranted for these areas. Phillips
commented that the proposed definition pertains to the eco-
logical exclusion criteria and discusses exclusion solely on the
basis of a lack or insignificance of an exposure pathway. In the
Tier 1 checklist, reference is appropriately made to exclusion of
"wastewater treatment facilities and stormwater conveyances/
impoundments authorized by permit." The definition of exclu-
sion criteria in the rule should also recognize that exclusion is
warranted for these areas.

The commission disagrees with the comments of Chevron and
Phillips regarding the definition of exclusion criteria. Exclusion
criteria refer to conditions at the affected property that result in
incomplete or insignificant ecological exposure pathways. The
exclusion criteria checklist states that wastewater treatment fa-
cilities and storm water conveyances/impoundments authorized
by permit are excluded from the request for the identification of
the nearest surface water body, as there would be no point in
identifying these entities as being potentially impacted by a re-
lease. However, if an unpermitted release of COCs were to be
discharged from these entities and subsequently entered into
waters in the state or its sediments, this would necessitate the
need for an ecological evaluation on the potentially impacted
waters/sediments. If the exclusion for wastewater treatment
facilities and storm water conveyances/impoundments were to
extend beyond "nearest surface water," then it might be mis-
construed that an unpermitted release from these entities into
another water body or its sediments need not be identified.

Concerning §350.4(a)(34), "Facility operations area," Mobil sup-
ported the concept of the Facility Operations Area, but Chevron,
Mobil, TCC, TXOGA, and AFCEE commented that the definition
is unnecessarily narrow by restricting FOA option to "chemical
manufacturing plants or refineries" with hazardous waste permit
or commission order. The commentors stated that the TRRP
rules should not preclude a site from using an FOA where op-
erations and conditions warrant such an approach regardless
of facility type. Chevron further recommended striking the ref-
erence to specific types of facilities and include persons sub-
ject to enforceable terms of a voluntary cleanup agreement or
conditional certificate of completion. EPA Region 6 registered
several concerns with the proposed implementation of the fa-
cility operations area (FOA) concept; however, those concerns
are discussed more fully in their comments on Subchapter G,
§§350.131-350.135.

These comments, except for EPA, expressed support for the
FOA concept but recommended that the concept be expanded
to include more types of facilities than the two classes named
in the definition. The commission has addressed this issue
in its response to comments regarding §350.134(a)(1). For
reasons provided there, the commission is not expanding the

applicability of the FOA concept and will not need to revise the
definition to reflect other classes of industries.

Also concerning §350.4(a)(34), KOCH commented that this
definition should more closely match or reference the text
in proposed Subchapter G. For example, the definition at
§350.4(34) should clearly state that the facility must be an
operational chemical or petroleum manufacturing plant with the
North American Industrial Classification System number 325 or
324, respectively (§350.134(a)(1)).

The commission agrees with the recommendation to make the
definition more closely match the text in Subchapter G and has
revised the definition accordingly. The commission has also
added the words "corrective action" as modifiers to "order" to
make this term consistent with "corrective action order" as used
in Subchapter G.

Concerning §350.4(a)(37), "Groundwater-bearing unit,"
Chevron commented that this definition is generally appro-
priate, but reliance on hydraulic conductivity as the sole
criterion may include formations that cannot consistently meet
the sustainable yield requirements of Class 3 groundwater.
Chevron recommended adding to the end of the definition:
"and/or in which the water level in a monitoring well recovers
to 100% within 24 hours of being bailed dry."

The commission agrees in principle with the commentor that
the ability of a well to recover after being bailed dry is an
indicator of its potential to yield suitable quantities (i.e., 150
gallons per day) of water. However, there may be instances
(e.g., smearing of clays, compaction of the aquifer materials,
production of mudcake, etc.) where the ability of a well to
recover may not be an adequate indicator of its true yield
potential. Assuming that the well is properly installed (i.e., full
penetrating) and developed, then the person may be allowed on
a site-specific basis to use the well recovery rates to make the
demonstration that the well yield is less than or greater than 150
gallons per day. The commission clarifies that the "sustainable
yield requirements of class 3 groundwater" is less than 150
gallons per day and therefore, hydraulic conductivity is not
the sole criterion upon which the groundwater classification is
based. Hydraulic conductivity is the sole criterion to determine
if a particular saturated stratigraphic interval is a groundwater-
bearing unit or is evaluated as "soils" under the rule.

With regard to §350.4(a)(37), Houston Port Authority com-
mented that "Groundwater- bearing unit should be defined
based on hydraulic conductivity for clay soils."

The commission agrees generally with the commentor and
notes that the hydraulic conductivity should approximate that
of clay soils.

Concerning §350.4(a)(37), Arcadis, TCC, and TXOGA com-
mented that the quoted hydraulic conductivity represents the
lowest end of the range of published values that could reason-
ably be associated with an aquifer composed of very clayey/
silty sand, or of silt. Geologic materials such as these could
almost meet the qualifications for a compacted clay liner under
a landfill. Therefore, this proposal would bring into regulation
many geologic units that would not reasonably be considered
aquifers, particularly along the Gulf Coast. Furthermore, the
proposed language represents a substantial change from the
existing rules, which are couched in terms of groundwater, not
water- bearing unit. As such, the proposed language moves
significantly away from the Groundwater Strategy of the State,
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which is designed to protect aquifers, not water-bearing units.
Therefore, the commentors suggest that the TRRP should ad-
dress aquifers with a permeability of greater than 1x 10- 5 cen-
timeters per second. This value is much more representative of
aquifers.

The commission agrees that the rule is defining geologic
materials which have the inherent capability to perform as
aquifers and that these materials are better represented by a
hydraulic conductivity of 1 x 10-5 centimeters per second and
the rule has been changed accordingly.

Concerning §350.4(a)(37), Groundwater Services commented
that a definition based on hydraulic conductivity ò 1.0E-06 cm/
sec will result in groundwater investigations in clay soils. The
value should be adjusted to 1.0E-4 cm/sec to correspond to
actual water-bearing strata.

The commission disagrees that the hydraulic conductivity
should be raised to 1 x 10- 4 centimeters per second. This value
is too high because it will result in zones not being classified
which can easily yield 150 gallons per day or greater.

Concerning §350.4(a)(37), Henry, Lowerre, Johnson & Freder-
ick commented that a number of definitions (such as "COC" and
"ground-water bearing unit") are vague and overly broad.

The commission disagrees that the definition for "groundwater-
bearing unit" is vague and overly broad. The definition is
changed to better reflect zones which can actually act as
aquifers but the commission notes that the definition is devel-
oped to capture all geologic materials which are saturated and
have the inherent ability to perform as aquifers.

McCulley, Frick, & Gilman asked the commission to verify that
formations that are saturated, but have hydraulic conductivities
less than 1x10-6 cm/sec are not considered to be groundwater-
bearing units, do not have to be classified, and are not subject
to any of the proposed rules related to groundwater.

The commission notes that the hydraulic conductivity has been
changed in accordance with other comments, however, the
comment is correct that formations with hydraulic conductivities
less the 1 x 10-5 centimeters per second are not considered
groundwater bearing units, do not have to be classified and are
not subject to the rules related to groundwater. Further, this
definition only applies to saturated formations, not the vadose
zone (i.e., the unsaturated zone).

Concerning §350.4(a)(37), EPA Region 6 commented that the
capacity of an aquifer to transmit water is based upon the
transmissivity (i.e., hydraulic conductivity times the thickness
of the aquifer), TNRCC should provide reasons for limiting
the definition of ground water bearing unit based on hydraulic
conductivity. Weston commented this definition is too broad
and could include a one-inch thick silty clay layer, which, for all
practical purposes, would not truly be a water-bearing zone. It
would be more appropriate to define a water-bearing unit based
on transmissivity, which is an aquifer property and provides
a more accurate measure of the water-bearing capability of
a geologic unit. Hydraulic conductivity (which is an aquifer
material property) is a measure of the rate at which water
can permeate through geologic medium and does not take
into account whether or not the unit is actually thick enough
to produce water.

The commission acknowledges that transmissivity is a more
common measurement of an aquifer’s capacity to transmit quan-

tities of water. However, for the purposes of the rule it is more
practical to make these determinations based upon the hy-
draulic conductivity to alleviate arguments over the saturated
thickness. Also, some areas may have formations which are
quite extensive in thickness but have very low hydraulic con-
ductivities. If based upon transmissivity, these formations may
have to be classified and treated as a "groundwater-bearing
unit" even though they are more appropriately managed as soils
from a remedial standpoint. Thin zones which have high hy-
draulic conductivities but potentially relatively low transmissiv-
ities will act as preferential pathways for COC migration and
need to be captured as "groundwater-bearing units." There is
no rule change as a result of this comment.

Concerning §350.4(a)(39), Groundwater protective concentra-
tion level exceedence zone," Henry, Lowerre, Johnson & Freder-
ick commented that the term implies that constituent concentra-
tions within these zones are protective of human and ecological
receptors, whereas, the definitions indicate that the constituent
concentrations within these zones are greater than concentra-
tions which are protective of human or ecological receptors.
Henry, Lowerre, Johnson & Frederick suggested that the term
should be changed.

The commission disagrees with the commentor. The word "ex-
ceedence" within the term "PCLE zone" means that the con-
stituent concentrations within that zone would not be protective
of human health and/or ecological receptors. The zone will be
protective after completion of a remedy standard. No change
to the definition is necessary.

Concerning §350.4(a)(44), "Institutional control," Chevron, TCC,
TXOGA, and AFCEE recommended modifying the institutional
control provisions to allow for alternatives other than deed notice
and abandon the use of restrictive covenants. The commentors
stated that TNRCC should not rule out the use of alternative
institutional controls such as local zoning restrictions or other
land use ordinances, or statewide registries, where such con-
trols are available and can be relied upon as functional equiv-
alents of deed notices. AFCEE further commented the Texas
Legislature has already recognized that municipal zoning ordi-
nances may serve as effective institutional controls in some cir-
cumstances. See Texas Health & Safety Code §361.753(g)(1).
Yet, the TRRP effectively excludes consideration of municipal
zoning ordinances as an institutional control without recogniz-
ing any executive director discretion where circumstances might
warrant an approach other than the deed notice process.

The commission has extensively addressed the issue of alterna-
tives to deed notices and restrictive covenants and has revised
the rule at §350.111(c)(3) to allow the use of zoning or local
government ordinances. The definition in this section has been
changed accordingly to reflect that change by adding the phrase
"or equivalent zoning or governmental ordinances" to the end of
the sentence. The preamble discussion for §350.111(c)(3) indi-
cates how the commission intends to evaluate the alternatives
of zoning or governmental ordinances for equivalency with the
information conveyed by a deed notice.

Concerning §350.4(a)(44), Chevron, TCC, and TXOGA com-
mented that the definition is unnecessarily narrow by limiting
institutional controls to deed notices and restrictive covenants.
The definition prevents the use of other potential institutional
controls such as local ordinances or state registries that can
serve the same purpose of providing public notice and ensur-
ing the long-term effectiveness of a remedy without exposing
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the State to any Takings risks. If a local government decides to
pass an ordinance to make use of groundwater illegal, it seems
illogical to not give that ordinance the same effect as any other
control measure under Remedy Standard B. The remedy could
be tied to the "change in circumstances" provision in the rule
if the ordinance is repealed or otherwise modified such that
groundwater subject to the ordinance is made useable again.
To ensure that the TNRCC has the flexibility under the TRRP to
rely upon alternative institutional controls where circumstances
warrant such an approach, the definition of Institutional Con-
trol should be broadened accordingly. The standard for control,
"ensuring protection," is also difficult to achieve, enforce, or de-
fine. Define institutional controls based on inclusive model used
in CERCLA. Registries and, at the very least, municipal ordi-
nances should be included in the definition. Place requirements
for obtaining deed notices in text of rule as a requirement rather
than through constrained definition of institutional control. Re-
place: "ensuring," with "have the purpose of."

Similar to the preceding comment, the commission has ad-
dressed these issues in its response to comments for the rule
change of §350.111(c)(3) and the corresponding change to this
definition. For reasons stated regarding §350.111, the commis-
sion sees merit in a registry but is not prepared at this time
to implement one. The definition of institutional control has
been broadened to allow the alternatives of VCP certificates
of completion, zoning and local ordinances but not to include
registries. The commission emphasizes that the VCP certifi-
cate of completion (either conditional or final) is a vehicle which
currently can contain many of the same elements of a deed
notice or restrictive covenant but not in the format of the model
language provided in the current Risk Reduction rule of Chap-
ter 335, Subchapter S, Appendix III. However, under this rule,
a VCP certificate of completion must meet the deed notice re-
quirements specified in §350.111 to be used as an institutional
control. The certificate of completion is available only to per-
sons who complete response actions under the direction of the
VCP. Within the definition, the commission has not replaced the
word "ensuring" with "have the purpose of," as recommended
by the commentors because the March 26, 1999, proposal lan-
guage more closely reflects the commission’s expectations for
the legal instrument placed in the property records.

As a consequence of expanding the definition of institutional
control to include equivalent zoning or governmental ordi-
nances, conforming rule changes were made to §350.31(g) and
(h)

§§350.33(f), (f)(2), (3)(E), (4)(C)(i), and (4)(F)(i); §350.34(1) and
(2); §350.35(f); §350.36(b)(4) and (c)(4); §350.37(l)(3)(C), (4),
(m) and (m)(1); §350.51(l)(3) and (4); §350.53; §350.74(b)(1),
(j)(2)(A) and (L); §350.111(a), (b), and (c) to accommodate
the use of equivalent zoning or governmental ordinances and
clarify that landowner concurrence is not required for reliance
on equivalent zoning or governmental ordinances as an insti-
tutional control. Similarly, expanding the definition to include
VCP Certificates of Completion necessitated conforming rule
changes to §350.31(g) and (h); §350.37(l)(4); §350.51(l)(3) and
(4); §350.74(b)(1) and (j)(2)(L); §350.111(a), (b), (c), (c)(1) and
(2), (d), (d)(1) and (2), and (e).

Concerning §350.4(a)(52), "Monitored natural attenuation."
Chevron commented that this is inconsistent with the definition
of "response action" in §350.4(a)(72) as an activity to "remove,
decontaminate or control" COCs. Add monitored natural
attenuation to the definition of response action.

The commission responds that it is not necessary for monitored
natural attenuation to be added to the definition of response
action so as to clarify that it is a response action. Section
350.32(b)(3) states that "monitored natural attenuation as a de-
contamination remedy" may be used to attain Remedy Standard
A. And, §350.33(b)(2) states that "monitored natural attenuation
as a decontamination or control remedy" may be used to meet
the requirements for Remedy Standard B. It is clear from these
citations that monitored natural attenuation is a response ac-
tion.

Concerning §350.4(a)(54), "Natural attenuation factor," McCul-
ley, Frick, & Gilman commented that the natural attenuation fac-
tor is defined as the concentration at the source area divided
by the concentration at the point of exposure. However, under
transient conditions, when a dissolved- phase plume is growing,
the concentration at a source area divided by the concentration
at the point of exposure may not accurately represent natural
attenuation under steady-state conditions. Therefore, for the
purpose of this rule, McCulley, Frick, & Gilman stated that it
should be clarified that the natural attenuation factor should be
estimated from data that represent a steady-state plume.

The commission agrees with the point raised by the commentor,
but does not agree that a rule amendment is necessary as
the definition is valid under either steady state or transient
conditions. However, the commission agrees that one must
have a sufficient understanding of site conditions to arrive
at the appropriate conclusions. This very point is why the
provisions in §350.75 regarding monitoring and modeling are
included in the rule. Early monitoring with insufficient monitoring
verification may mistakenly result in a steady state assumption
for a transient plume.

Concerning §350.4(a)(55), "Natural resource trustees," TPWD
and USFWS commented that the definition of Natural Resource
Trustees should be revised to make it clearer. Staff recommend
that the first sentence of the definition be modified to read "The
federal natural resource trustees as designated by the President
and state natural resource trustee Agencies designated by the
Governor of the State pursuant to the National Contingency
Plan, Oil Pollution Act and CERCLA §107(f)(2)(A) and (B)."

The commission agrees with the TPWD and USFWS because
the comments provide a more accurate description of the term
and the rule has been changed accordingly.

Concerning §350.4(a)(56), "Off-site property," TCC and TXOGA
commented that the definition is too broad. The commentors
recommended changing the definition of off-site property to
read: "The legal boundaries of property adjacent to on-site
property which contains releases of COC from the on-site
property at such concentrations such that it qualifies as affected
property."

The commission disagrees with the commentors and is not
amending the rule. The rule is simply making a distinction
based on property boundaries to facilitate discussion in the
rule. Further, the proposed amendment is too narrow as off-
site properties other than only the adjacent properties may be
affected or threatened by a release. The definition as proposed
is appropriate as its affect can expand or contract based on
the site-specific situations. Further, such a modification could
undermine the provisions of §350.55 regarding notices to off-
site parties.
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Concerning §350.4(a)(57), "On-site property," TCC and TXOGA
suggested changing the definition to read: "The legal bound-
aries of the property or properties containing the source of the
unauthorized release being addressed pursuant to this chap-
ter."

The commission disagrees. The term "on-site" is used for more
than just the property where the release originated, but also
the property for which the person responding to this rule is
responsible for. The person taking the action is not always
addressing the source property (e.g., VCP sites). Therefore,
the rule has not been amended.

Concerning §350.4(a)(59), "Person," Dow commented that the
definition includes both government and non-government en-
tities. Dow stated that this creates potential problems and/or
increased expense for the state in several sections of TRRP, in-
cluding where the state government will be taking state funded
action to remediate property not owned by the state. The best
remedy is to eliminate the government entities from the defi-
nition and refer to these entities where necessary in the rule.
In order to accomplish this recommended action, Dow suggests
that the definition of person should be modified as follows: "Per-
son - an individual, corporation, organization, business trust,
partnership, association, or other legal entity."

The definition of "person" included governmental entities, which
may create problems for the state, particularly where state
government will be conducting remedial action on property
the state does not own. The commission agrees with the
commentor and has revised the rule to remove from the
definition of "person" the reference to governmental entities that
are not a responsible party performing a remedial action.

Also with regard to §350.4(a)(59), TCC and TXOGA recom-
mended adding the following to the end of the definition of "Per-
son": "pursing a response action to address an unauthorized
release of COC under this chapter."

The commission does not choose to add the suggested lan-
guage to the definition of "person" as it is evident throughout
the rule that "person" is indeed the one engaged in the response
action.

Concerning §350.4(a)(61), "Physical Control," AFCEE com-
mented that the definition includes hydraulic containment wells
and interceptor trenches as physical control. Whereas these
technologies do have a component of control, they also can be
used for removal (pump and treat). AFCEE recommended clar-
ifying the definition so that the use of these technologies is not
limited.

The commission has addressed the commentor’s concern in
the response to comments for §350.33(a) and (b) relating to the
requirement to use removal and/or decontamination for Class1
groundwater. In response to a comment from Henry, Lowerre,
Johnson & Frederick concerning long-term effectiveness and
concerns over the use of fences, the words ". . . ,but typically
not fences" were added to the end of the definition. Henry,
Lowerre, Johnson & Frederick’s comment is presented and
addressed in the response to general comments section of the
preamble.

Concerning §350.4(a)(66), "Protective concentration level ex-
ceedence zone," EPA Region 6 stated that although in a risk-
based approach there may be areas where contaminants are
being contained the definition must clearly state that the con-
taminant concentrations within this zone will be protective at the

point of exposure. Chevron, TCC, and TXOGA commented that
the first sentence of the definition includes hazardous waste in
the definition of the PCL exceedance zone, and stated that this
is unnecessary and inconsistent. Chevron recommended re-
moving "as well as, hazardous waste" from the first sentence.
Henry, Lowerre, Johnson & Frederick commented that the def-
inition of "Protective concentration level" redefines contamina-
tion so as to no longer include concentrations of contamination
below health-based levels. This is inconsistent with the histori-
cal definition and also the definition in the Solid Waste Disposal
Act. The public may perceive this as a "smoke and mirrors"
move. Henry, Lowerre, Johnson & Frederick also stated that the
term implies that constituent concentrations within these zones
are protective of human and ecological receptors, whereas, the
definitions indicate that the constituent concentrations within
these zones are greater than concentrations which are protec-
tive of human or ecological receptors. Therefore, Henry, Low-
erre, Johnson & Frederick recommended changing the term.

Based on the following discussion, the commission is not
modifying these definitions in response to these comments.
The change suggested by Region 6 is inappropriate, since
the definition should define what a PCLE zone is and leave
it to the performance objectives for Remedy Standards A and
B to specify particular requirements such as being protective
at the point of exposure. Also, the words "as well as,
hazardous waste" must remain in the definition for PCLE
zone, since material which really is a hazardous waste, but
which contains COCs at concentrations below the critical PCLs,
would still be subject to regulation and need to be included
within a PCLE zone. And finally, the commission disagrees
with Henry, Lowerre, Johnson & Frederick’s comment. The
word "exceedence" within the term "PCLE zone" means that
the constituent concentrations within that zone would not be
protective of human health and/or ecological receptors.

Concerning §350.4(a)(67), "Reasonably anticipated to be com-
pleted exposure pathway," Chevron commented that this defi-
nition is inconsistent with the criteria in §350.71(c) that dictate
how to determine whether a pathway is reasonably anticipated
to be complete. This definition is consistent with EPA guid-
ance and common practice. The text in §350.71 (c) should be
amended to be consistent with this language.

The commission maintains the definition as proposed. This def-
inition is consistent with §350.71(c) in general and in particular
with respect to §350.71(c)(8).

Concerning §350.4(a)(68), "Release," Chevron suggested a
change: (F) should be added to this definition to identify the
use and/or application of registered pesticides in a manner
consistent with the pesticide label as an additional exception
to the definition of "Release." Chevron, Dow, TCC and TXOGA
argued that the definition of "Release" appears to have been
expanded to include authorized releases (such as NPDES-
permitted outfalls or injection wells), and the commission should
clarify that these types of discharges are not included in the
definition. Chevron, TCC and TXOGA further noted that
"Release" should be defined by the triggering program, not
by the TRRP. Chevron recommended referencing back to the
program consistent with §350.2, Applicability. In addition, (F)
should be added to this definition to identify the use and/
or application of registered pesticides in a manner consistent
with the pesticide label as an additional exception to the
definition of "Release." Groundwater Services commented that
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this definition should be deleted since "Release" is defined
under other TNRCC program areas.

The commission disagrees with the commentors. The definition
of "release" used in these rules is the same as that found in
the general provisions of the Solid Waste Disposal Act, Texas
Health and Safety Code, §361.003(28). The commission has
not expanded this definition.

Concerning §350.4(a)(68)(A),(B),(E), EPA Region 6 commented
that the protection of human health protection under a potential
industrial worker scenario (as in a residential or ecological
resource/receptor potential scenario) should be explicit and not
exempted when there is possibility of a possible claim being
filed against the employer. Additionally, it is important to note
that although it may be reasonable to consider widespread
anthropogenic, non-site related releases in a different light,
it is very difficult to substantiate these cases for emissions
from engines and normal application of fertilizer. In the latter,
record keeping of routine application may be necessary to verify
reasonableness of consideration.

The commission disagrees with the commentor. The definition
of "release" used in these rules is the same as that found in
the general provisions of the Solid Waste Disposal Act, Texas
Health and Safety Code, §361.003(28). Further, this definition
is substantially the same as the definition of "release" found in
CERCLA §101(22) (42 USC, §9601(22)).

Concerning §350.4(a)(71), "Residential land use," McCulley,
Frick, & Gilman and SRA commented that the they believe that
the term residential land use (and all its inherent risk assess-
ment meanings) is not appropriate for parks and other non-
residential areas listed under this definition. These areas that
are visited by receptors periodically and for short durations
clearly have different exposure conditions than residential ar-
eas. Estimates of risk to receptors in these non-residential
areas will be greatly overestimated by subjecting them to a
residential evaluation. Under the current Risk Reduction rule,
parks and other non-residential areas can be assessed using a
recreational-type or other appropriate scenario. Because of the
extremely variable usage patterns and exposure potential asso-
ciated with parks, we suggest that these areas be evaluated on
a site-specific basis and parks and other non-residential areas
be eliminated from the residential land use definition.

The commission disagrees that parks and other "non-residential
areas listed under this definition" should be treated on a site-
specific basis. Due to the unknown variability and potentially
sensitive receptors (e.g., children) which may frequent these
areas, the commission is retaining the residential land use
classification. The commission notes that many of these local,
state and federal parks contain some of the State’s most
valuable natural resources and that it is not in the public’s best
interest to restore these areas such that they may only have
limited use due to potential exposure to COCs.

Concerning §350.4(a)(71), Harris County Pollution Control Divi-
sion asked that the commission clarify the application of the res-
idential/commercial land use definition as it pertains to county
rights-of-way, easements and stormwater conveyances.

The commission clarifies that land use is determined by com-
paring current land use to the definitions for commercial/indus-
trial and residential land use. On a site-specific basis, the com-
mission anticipates that easements could be either land use
classification. County rights-of- way may also fall within either

classification but may tend to be commercial/industrial. Storm
water conveyances will also tend to be commercial/industrial
land use. The commission notes that the landowner must be
in agreement with commercial/industrial land use as they must
give their consent to the filing of any required institutional con-
trols in the real property records.

Concerning §350.4(a)(73), "Risk-based exposure limit," TCC
and TXOGA commented that the first part of the definition,
which refers to the concentration of the chemical in the expo-
sure medium, is the definition of PCL not of RBEL, and recom-
mended modifying the definition as follows: "The RBEL is the
exposure that is protective of human health or the environment
(i.e. for human health the exposure resulting in 10-5 or less can-
cer risk or HQ less than or equal to one)."

The commission disagrees with the comment that the initial
part of the RBEL definition, which refers to the concentration
of the chemical in the exposure medium, is the definition of
the PCL and not the RBEL. The term "RBEL" refers to a COC
concentration in a specific exposure medium (e.g., vegetables,
air) and is not necessarily limited to potential source media such
as groundwater or soil, which are the media to which the PCL
concentrations apply.

Concerning §350.4(a)(74), the rule has been amended in
response to comments on §350.54 to recognize that it is
analogous to sample-specific detection limit.

With regard to §350.4(a)(78), "Soil protective concentration level
exceedence zone," EPA Region 6 referred to its comments
on the definition of "Protective concentration level exceedence
zone." Similar to its comments on "Protective concentration
level exceedence zone," Henry, Lowerre, Johnson & Freder-
ick stated that the term implies that constituent concentrations
within these zones are protective of human and ecological re-
ceptors, whereas, the definitions indicate that the constituent
concentrations within these zones are greater than concentra-
tions which are protective of human or ecological receptors.
Therefore, Henry, Lowerre, Johnson & Frederick recommended
changing the term.

The commission notes that these comments are very similar to
those received on §350.4(a)(66) regarding protective concentra-
tion level exceedence zone. Please refer to the commission’s
response to comments on §350.4(a)(66).

Concerning "Restrictive covenant," the commission has added
a new definition at §350.4(a)(77) because Reliant Energy,
the Texas Chemical Counsel and TXGOA commented that
"restrictive covenants" should be defined. The commission
considered these comments, agreed with the commentors and
adopted with slight adjustment the suggested definition provided
by Reliant Energy, incorporating it alphabetically into §350.4(a).

Concerning §350.4(a)(79), "Source area," Henry, Lowerre,
Johnson & Frederick found the use of the term "source area"
to be confusing because it appears to include the lateral and
vertical limits of affected soils and groundwater. Source area
normally only includes the area in the vicinity of the release.
Chevron commented that the presence of non-aqueous phase
liquids or a location of highest concentration of COC should
not be considered a "source area" unless releases from them
are occurring and they are in fact the source of the release
in question. The definition should be limited to the location
releasing the COC. Depending on the site, it is possible (and
probable at many sites) that the original location releasing the
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COC may not be present due to previous removal actions,
resulting in no source area. Weston suggested replacing "the
location of highest concentration" with "the location of soils
containing COC at concentrations that may results in a con-
tinuing source of the chemicals to groundwater." For historical
spill locations, often only residual amounts of chemicals remain
in the groundwater. The highest concentration could be only
several times the MCL in the groundwater that should not be
considered a "source area."

The commission agrees that the proposed definition for source
area is not sufficient for the reasons and uncertainty expressed
by the commentors and has amended the definition to add
clarity of what a source area is and is not. The commission
agrees that NAPLs or high concentrations of COCs that are not
leaching, dissolving or emitting in any manner are not source
areas. However, the commission points out that NAPLs or high
concentrations of COCs that leach, dissolve or emit COCs at
any concentration are technically a source area. However, only
NAPLs or high concentrations of COCs that leach, dissolve,
or emit COCs at unprotective concentrations are typically of
regulatory concern as a source area under this rulemaking.

The commission acknowledges and agrees with Chevron’s and
Weston’s points that source areas may have been removed
and that the highest concentrations of COCs at an affected
property are not necessarily by default a source area. However,
if such is the case, then unprotective leachate and emissions
should no longer be generating, and any remaining dissolved-
phase plume should be deteriorating. The rule is written in the
context of source areas; when those portions of the rule are
encountered, the person should presume that the source area
is the location of the original release for the purposes of this
rulemaking. For example, assume in the past a source area of
chrysene has been removed and the concentration of chrysene
in soil no longer generates unprotective concentrations of
leachate. However, concentrations of chrysene remain in
the surface soils in excess of the Tier 1 TotSoil

Comb
PCL. In

§350.75(b)(1), Tier 1 is expressed in terms of assuming the
exposure occurs at, above or below the source area. Therefore,
the person should just assume that the "source area" in this
example is the location of the original point of release, which
results in the interpretation in this context that the source area
for chrysene is the surface soil PCLE zone.

Concerning §350.4(a)(81), "Stressor," Mobil commented that
the definition of "Stressor" ends with the limitation that only
the chemical entities apply in the regulation. Mobil suggested
that this definition should be deleted as it adds nothing to the
regulation that is not already covered under the term "Chemical
of concern."

The commission disagrees with the comment regarding elimi-
nating the term "stressor" because this term is used in the def-
inition of "ecological risk assessment"; however, the definition
of "ecological risk assessment" has been modified to indicate
that chemical stressors equal COCs (also see responses to
§350.4(a)(25) and 350.77(a)).

Concerning §350.4(a)(83), "Surface cover," in this definition the
word "fill" has been removed to be consistent with the Tier 1:
Exclusion Criteria Checklist.

Concerning §350.4(a)(82),(84), EPA Region 6 commented that
the definition of surface soil extending from ground surface
to 15 feet in depth for residential land use and from ground
surface to five feet in depth for commercial/industrial land use

is inappropriate to apply as a universal definition. These
soil depths are inconsistent with EPA policy and guidance
concerning most surface soil exposure scenarios.

The definition of surface soil should weigh the likelihood of the
area being developed, the distribution of contamination, and
allow for reasonably expected soil disturbances as the result of
landscaping, gardening and local construction practices. The
default surface soil zone for ecological exposure pathways of
0.5 feet may not encompass the potential exposure areas for
some animals such as larger than small size burrowing animals.
A larger interval should be considered. Fundamentally, the soil
depths should be consistent with the expected exposures.

Additionally, in defining sampling intervals for the defined soil
depths, EPA Region 6 suggests that maximum discrete sam-
pling intervals of one foot be required for the top sampling in-
terval and consider increasing the interval size with depth as
appropriate for adequate vertical extent and exposure charac-
terization. For example, sampling for lead exposures should
utilize a sampling interval of two centimeters. If, however, com-
posite sampling versus interval sampling is used to characterize
the chemical concentrations, the depth may have a dilution ef-
fect and would not be appropriate.

Regarding EPA’s comments concerning the human health ap-
plications of the definition of "surface soil," the commission has
responded in detail to the issues raised by these comments in
its response to comments regarding §350.37(c). The commis-
sion disagrees that a sampling interval larger than 0.5 feet be
used as the default surface soil zone for ecological exposure
pathways. The commission acknowledges that at times larger
surface-dwelling animals might be exposed to greater intervals
through "rooting" or other activities. However, the commission
considers that a greater interval will dilute the exposure to the
majority of surface-dwellers, particularly those that occupy the
lower levels of the food chain (e.g., invertebrates, rodents) and
those who are exposed to incidental soil ingestion while con-
suming prey (e.g., raptors). The commission has responded fur-
ther on the issues raised by the commentors in its response to
comments regarding §350.37(c). The rule is changed to make
the word "five" the numeral "5" for consistency in the definition.

Concerning §350.4(a)(84), "Surface soil," Chevron commented
that the definition does not take into account regional construc-
tion practices which may limit the depth of excavation. There-
fore, Chevron suggested adding to the last part of the first sen-
tence: "or to the top of the uppermost groundwater-bearing unit,
or consistent with regional construction practices, whichever is
least in depth. Environmental Resources Management com-
mented that this is a major change from existing rule in that it
increases the soil depth for evaluation of direct contact from 0-2
feet to 0-5 feet, and thus will require unnecessary remediation
at depths below which commercial/industrial worker exposures
are likely to occur. Weston recommended evaluating an indus-
trial worker using the 0-2 foot zone as in the existing rules, and
to use OSHA-type worker standards to address construction
worker exposures in the 2-5 feet interval. McCulley, Frick, &
Gilman commented that the definition for surface soil at resi-
dential properties is the soil zone extending from ground sur-
face to 15 feet in depth. This depth interval is also described for
residential properties under the Affected Property Assessment
(APA) in §350.51. The rationale for selecting this depth inter-
val, however, is not provided. During the public hearing held in
Austin, Texas on July 6, 1998, TNRCC staff indicated that this
depth interval was selected to protect against the excavation of
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soils from zero to 15 feet while installing below ground swimming
pools. EPA guidance (EPA, 1992 and 1995) generally defines
surface soils as the soil zone extending from ground surface to
six inches in depth but these documents recognize that it may
be necessary to evaluate the soil depth assumptions based on
site-specific conditions. EPA originated the practice of consid-
ering a soil column of 0 to 15 feet for residential properties in
the northeastern U.S. to protect against placing subsurface soils
excavated during the construction of basements at the surface.
McCulley, Frick, & Gilman stated that this rationale is not ap-
propriate for Texas since most residential dwellings in Texas do
not have basements. It is our opinion that regulating all closure
activities in residential and potentially residential areas based
on the likelihood of a resident installing a belowground swim-
ming pool is overly conservative since the fraction of homes in
Texas with belowground swimming pools is small. Furthermore,
McCulley, Frick, & Gilman noted that it communicated with sev-
eral professionals in the swimming pool industry who indicated
that residential swimming pools are rarely deeper than five feet
and almost never deeper than eight feet.; therefore, the gen-
eral soil depth required during excavation seldom exceeds nine
feet. Thus, McCulley, Frick, & Gilman recommended that the
surface soil definition and later requirements related to surface
soil depth for residential properties be revised to indicate that
surface soil is considered to be the 0 to 6 inch soil interval.
Deeper surface soil depths, such as zero to three feet, could
be considered based on site-specific conditions (e.g., building
practices and gardening).

The commission has responded in detail to the issues raised
by the commentors in its response to comments regarding
§350.37(c).

Concerning §350.4(a)(84), Brown & Caldwell recommended
revising the definition to read, "The soil zone extending from
ground surface to 15 feet in depth for residential use and from
ground surface to five feet in depth for commercial/industrial
use; to the top of the uppermost groundwater- bearing unit; or
to the top of bedrock, whichever is least in depth."

The commission agrees to make the suggested change and
has amended the surface soil definition accordingly. The
definition for "bedrock" as proposed is too subjective for this
new use since it contains the term "solid rock." Therefore, the
commission has added clarifying language to the solid rock
reference in the bedrock definition. Where bedrock is the
vertical limit to surface soil, subsurface soil POEs would then
apply to the bedrock.

Concerning §350.4(b) and (d), KOCH commented that a num-
ber of the acronyms used in the proposed TRRP rules are not
defined in these sections. For example, K

sw
is not defined or

information on how to calculate this parameter is not provided
in the proposed rules (see equations in figure §350.75(a)(1)).
The term AirGW-Soil

Inh-V
is used in Table 1 dual (Tier 1 Residen-

tial Soil Protective Concentration Levels (PCLs)) and Table 2
(Tier 1 Commercial/Industrial Soil PCLs). However, there is no
definition of this term or how it is calculated.

The commission included definitions of acronyms that are found
in the text of the rule. Acronyms found only in the tables were
not included in the acronyms definitions. This was done in an
effort to shorten the rule in response to comments received on
the May 15, 1998, proposal of the rule.

The definition of K
sw

was inadvertently left out of the March
26, 1999 proposal, but is included in this rule making. The

commission has removed the PCL AirGW-Soil
Inh-V

from the Tier 1
PCL table as this pathway should not commonly be a driving
exposure pathway.

Concerning §350.4(c)(6), Weston questioned why an exposure
route is not included in the example.

The commission responds that there are various exposure
routes for surface water. Therefore, in the vein of simplicity,
the commission did not include exposure routes for this PCL.

Concerning §350.4(d)(6), TCC, TXOGA commented that there
is a typographical error in the acronym for the PCL for inhalation
of volatiles and particulates from surface soil. It should be
AirSoil

Inh
-VP (i.e., Ing should be Inh).

The commission thanks the commentor for pointing out this
error and has amended the rule accordingly.

§350.5. Severability

The commission did not receive any comments on proposed
§350.5, and the section is adopted as proposed.

§350.31. General Requirements for Remedy Standards.

Concerning §350.31, Henry, Lowerre, Johnson & Frederick is
concerned that the proposed TRRP rule relies heavily on expo-
sure prevention as a means of addressing contamination prob-
lems, as opposed to exposure prevention coupled with long-
term protection of groundwater resources. The predicted con-
sequence of the proposed rules would be that small businesses
desiring to sell their property would implement Remedy Stan-
dard A, while large industrial facilities would pursue the more
liberal Remedy Standard B. The net impact of this would be to
essentially "write off" the groundwater beneath these facilities.

The commission acknowledges that the rule allows the person
conducting the action to choose either Remedy Standard A or
B. This is similar to the current Risk Reduction rule (30 TAC
335), in that persons may choose Risk Standard 1, 2 or 3. Risk
Standard 3 of the current Risk Reduction rule allows the use
of alternate concentration limits with the support of adequate
institutional controls to apply an exposure prevention approach.
The commission sees little difference in these options as it
pertains to persons choosing not to remediate to drinking water
levels and thus does not believe there will be any significant
change with the new TRRP rule.

Concerning §350.31, Henry, Lowerre, Johnson & Frederick
stated that not requiring deed recordation for concentrations of
COC below health-based levels may deny future landowners
knowledge of actual conditions. It may also prevent them
from responding to potential changes in future risk-based
concentration reductions. In addition, it may also not allow them
to make informed decisions about their desire to acquire the
property.

The agency’s response to this general question is provided in
the discussion under §350.31(a),(b).

§350.31(a),(b).

Concerning §350.31(a),(b), the PIC commented that it would
prefer that ultimate remedies not allow for the existence or
migration of contaminants above background levels onto leased
or off-site properties without written landowner concurrence.
The PIC stated that it lacks the technical expertise sufficient to
allow it to endorse or oppose many of the risk-based exposure
concepts in the rule as they would apply in addressing existing
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contamination on a responsible party’s property. However,
the PIC and Henry, Lowerre, Johnson & Frederick do have
concerns about remedies which would allow contamination
above background levels to remain or migrate onto another
person’s property without triggering notification or remediation
obligations on the part of the responsible party. The PIC
and Henry, Lowerre, Johnson & Frederick stated that today’s
protective standards are subject to change over time as the
body of scientific data grows. Today’s science of determining
acceptable exposure levels may be proven unsound at some
later date in the future. The result could be that contaminants
are allowed to spread at a level which is subsequently proven
not to be protective of human health and the environment.
Furthermore, because there is no requirement to provide notice
of contaminant levels which are above background but below
PCLs, no notice is given. As a result, there will be a lack
of knowledge of the existence of the particular concentrations
on affected property in the future when scientific developments
may demonstrate that such concentrations are not protective of
human health and the environment.

The commission does not concur with these characterizations
of the protective nature of this risk-based response action rule.
The commission initiated its development of a risk-based re-
sponse action program when it promulgated the current Risk
Reduction rule in 1993. Under the current Risk Reduction rule,
chemicals present in environmental media above background
levels are considered "contaminants" and Risk Reduction Stan-
dard 1 is based on the reduction of chemical levels to back-
ground or below. The TRRP rule being promulgated today
completes the agency’s move away from a background-based
to a risk-based process for determining cleanup levels (i.e., pro-
tective concentration levels (PCLs)). The commission finds by
adopting the TRRP rule that there are protective, risk-based
concentrations of COCs which can remain within an environ-
mental medium considering all relevant human health and en-
vironmental exposure pathways that are so low as to be below
levels of regulatory concern. It is not defensible from a scientific
perspective to refer to such an environmental medium as "con-
taminated". This TRRP rule has also removed the requirement
to place an institutional control in the property deed record in
those instances where a COC is present above background but
below the residential-based PCL. Stake holders have frequently
commented that institutional controls have a negative effect on
the value and marketability of land. The agency as a result has
limited their use to those circumstances where they are clearly
warranted to provide adequate notice of appropriate future land
use. Pursuant to §350.35 (relating to Substantial Change in
Circumstances), in the unlikely event that a change in toxicity
data for a COC is of such magnitude to present an unaccept-
able threat to human health or the environment which would be
considered a substantial change in circumstance, the person
would be required to take any necessary additional response
actions to resolve the problem. Under TRRP, background nor-
mally only becomes an issue when this concentration is greater
than the risk-based PCL, in which case the background value
becomes the PCL.

Also, concerning §350.31(a),(b), Henry, Lowerre, Johnson &
Frederick commented that the TNRCC apparently plans to rely
upon voluntary compliance for the TRRP. The provisions of the
TRRP are written in vague and conflicting language, making
enforcement impractical, if not impossible. The "self implement-
ing" provisions will not be subject to effective enforcement, since
there is no adequate notice or reporting of the actions being

taken. Henry, Lowerre, Johnson & Frederick also commented
that TRRP is fundamentally flawed in that a polluter is not re-
quired to make any type of showing that cleaning up pollution
it caused to background levels would be economically infeasi-
ble. This is a fundamental difference in philosophy between
an environmental protection agency and an economic devel-
opment agency. Henry, Lowerre, Johnson & Frederick further
commented that TNRCC is not proposing to require a polluter
to show in any way that cleaning up contamination to back-
ground levels would be economically or technically infeasible or
so unduly burdensome as to prevent clean-up. Moreover, this
commentor states that the commission should adopt provisions
for cleanup of public rights-of-way and easements to ensure
that they are protective for residential uses and for contact at
deeper than 15 feet below ground level where contact occurs
during utility construction. Moreover, Henry, Lowerre, Johnson
& Frederick argued that the proposed TRRP allows a stabiliza-
tion process to be permitted, but does not require an adequate
demonstration of the permanence or irreversibility of the pro-
cess.

Henry, Lowerre, Johnson & Frederick provided a number of
comments on "Remedy Standard C." First, the commentor
noted that Remedy Standard C has a significant financial impact
on local governments to the extent that a "no use" restriction will
further reduce the taxable values of the property. The standard
indicates that anyone who has released hazardous constituents
at the site can essentially decide that these releases can be
ignored and access to the site land be restricted. Henry,
Lowerre, Johnson & Frederick suggested that this remedy
should be limited to extreme cases, because of the significant
potential it presents for the creation, rather than the elimination,
of brownfields. Only allow if the property could be cleaned up
in the future for productive use without undue expense and
the use of the remedy will not have a detrimental affect on
land values compared to land values if the site were cleaned
up unless it is shown that the contamination would not be
remedied within a reasonable time without use of the Remedy
Standard C option. The commentor also stated that the
definition of "No Active Land Use" associated with Remedy
Standard C is not clear and needs further development. It
is also not clear what controls are expected to be associated
with this land use, and for what duration they would apply,
and it is not readily apparent what type of Standard C remedy
selections would not require both mandatory site restrictions
and institutional controls. For unzoned areas, Henry, Lowerre,
Johnson & Frederick commented that the TNRCC should make
the decision for use of Class C remedy after input from
surrounding property owners and the municipality where the
site is located. Finally, Henry, Lowerre, Johnson & Frederick
commented that for Standard C, engineering and institutional
control measures are allowed. It appears that within this
standard, there is no protection afforded to the trespasser
receptor.

Henry, Lowerre, Johnson & Frederick comments that Standards
A and B are unenforceable because they are written in vague
and conflicting language. This commentor also concludes that
TRRP is fundamentally flawed in that a polluter is not required
to make any showing that cleaning up pollution it caused to
background levels would be economically infeasible. Henry,
Lowerre, Johnson & Frederick also expresses the view that
this is a fundamental difference in philosophy between an
environmental protection agency and an economic development
agency. Moreover, this commentor states that the commission
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should adopt provisions for cleanup of public rights-of-way and
easements to ensure that they are protective for residential
uses and for contact at deeper than 15 feet below ground
level where contact occurs during utility construction. The
commentor continues with the concern that TRRP allows
stabilization processes to be used but does not require an
adequate demonstration of the permanence or irreversibility
of the processes. And finally, Henry, Lowerre, Johnson &
Frederick provides a number of comments regarding "Remedy
Standard C" and allowing "polluters to basically fence and walk
away from contaminated sites."

The commission does not agree with the comments provided by
Henry, Lowerre, Johnson & Frederick. The remedy standards
are purposefully written in performance-based language. All
a person must do when they perform a response action is
to achieve and maintain the performance required for either
Remedy Standard A or B. The commission rejects the assertion
that the remedy standards are written in vague language. The
commission asserts that this performance- based approach
will be much more productive and positive than attempting
to define by rule exactly how every problem will be resolved.
Next, for the reasons presented previously, the commission
states that it is not a wise use of society’s resources to require
persons to clean up affected properties to background levels.
The same response action provisions which apply throughout
TRRP, either on-site or off-site, would also apply to public
rights-of-way and easements. The written permission of the
landowner would be required for an institutional control noting
commercial/industrial land use or use of a physical control
to prevent exposure. With regard to the depth of surface
soil, the commission refers the reader to the discussion for
§350.37(c) which more fully explains the agency’s rationale for
defining surface soils as the upper 15 feet of soil for residential
properties. Also, the agency when defining "decontamination"
at §350.31(b) did mention "stabilization" along with solidification
and fixation processes and concluded that they will normally
be considered physical control measures. The commission
disagrees with the implication contained in the commentor’s
statement that all treatment methods should be permanent and
irreversible. There is no TRRP rule requirement that treatment
measures be permanent or irreversible. However, there is
a requirement that a response action using one or more of
these physical controls must continue to meet the performance
requirements of the applicable remedy standard over time. And
finally, the commission notes that the statements regarding
Remedy Standard C are no longer relevant. Remedy Standard
C was discussed in a conceptual document published by the
commission for consideration in 1996. Remedy Standard C
and the discussion about "allowing polluters to basically fence
off and walk away from sites" are not part of the TRRP rule
being adopted today.

Concerning §350.31(a),(b), Gum Springs Water Supply Corpo-
ration commented that they are opposed to the use of the gaso-
line additive MTBE. We are concerned about the possible con-
tamination to our groundwater supplies. The potential harm that
gasoline additive such as MTBE, presents to our ground water
supplies outweighs any potential benefit to our quality of air. I
strongly urge you to place a ban on the marketing of MTBE in
Texas. We need our air to be clean, but not at the expense of
our drinking water supplies.

Gum Springs Water Supply Corporation urged the commission
to place a ban on the marketing of methyl tertiary-butyl ether

(MTBE) in Texas in light of their concern about the possible
contamination of the state’s groundwater supply. Any regulatory
action regarding the marketing of MTBE in Texas would be
clearly beyond the scope of the response action program
described in the proposed TRRP rule published in the Texas
Register on March 26, 1999. As such, this is not a decision
that the commission can include when adopting the TRRP
rule. However, the reader is referred to §350.74(f)(3) which
specifically addresses MTBE.

§350.31(c)

Concerning §350.31(c), Chevron, Groundwater Services, Port
of Houston Authority, AECT, Reliant Energy, TU, and Weston
commented that the rule states that "..the person shall demon-
strate the remaining concentrations of volatile COCs in the soil
or groundwater will not result in vapor concentrations in ex-
cess of 25% of the LEL for the COC or COC mixture within the
outdoor air, surface or below ground structures, or within the
soil zone extending from ground surface to 15 feet in depth, or
to the typical depth of the construction zone when it extends
to depths greater than 15 feet." It is unclear how the vapor
concentration will be determined. Air monitoring or calculation
of the vapor concentration at most sites is impractical due to
the fact that the COC vapor concentration will vary significantly
over small distances. The commentors stated that a "demon-
stration" for every site that contains volatile organic compounds
is unnecessary and will significantly increase cost. The com-
mentors recommended that the TNRCC develop separate cri-
teria for sites that require surface or subsurface air monitoring.
The commentors also commented that the requirement to re-
duce soil vapor concentrations to less that 25% lower explosive
limit (LEL) could be problematic and difficult to measure com-
pliance. Also the commentors asked that by using the term
"demonstrate", does TNRCC expect monitoring or calculations.
Neither is practical. The COC mixture will vary significantly over
small distances and the number of factors involved would make
the calculation of 25% of the LEL difficult to agree upon. If
monitoring were expected - this would require an unsaturated
zone monitoring program to demonstrate compliance at every
cleanup site that contains volatile organic compounds or could
generate methane by biodegradation. Moreover, PST has mea-
sured for this limit on hundreds of sites and never found a record
of "exploding" soils. The need for this standard is unclear and
difficult to measure for compliance. This should only be a con-
cern at a small subset of sites and to have to demonstrate this
at every cleanup site is excessive. The commentors suggested
deleting the requirement and have TNRCC staff provide criteria
for what types of sites should perform subsurface zone vapor
monitoring. Groundwater Services commented that the require-
ment to reduce vapor concentrations in soil to less than 25%
lower explosive limit (LEL) is highly problematic both in terms
of conducting soil vapor measurements and implementing cor-
rective measures. Soil vapor levels are not a reliable predictor
of vapor accumulation problems in subgrade structures and will
result in unnecessary cleanup actions. Also, there is no his-
torical record of exploding soils; so need for this standard is
unclear. Groundwater Services recommended deleting the soil
vapor standard and replacing it with requirement that vapor con-
centrations be measured within subgrade structures subject to
vapor accumulation in the proximity of the affected soil zone.
Finally, the commentors suggest providing additional details re-
garding "below-ground structure." It should be clear that this
would not apply to groundwater monitoring wells or structures
installed for groundwater remediation purposes.
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The commission amends the rule to focus evaluations primarily
on structures in proximity of volatile NAPLs or other sufficiently
high concentrations of COCs in environmental media where
those structures may reasonably be subject to vapor accumula-
tions; however, reasonable potential areas of future construction
such as within utility corridors should also be considered. The
PST program has worked with numerous occurrences of explo-
sive situations stemming from releases. Generally the explosive
situations result from vapors originating from NAPLs which have
entered subsurface structures. However, contrary to the com-
ments received, there is a specific example near an LPST site
in McAllen, Texas of a flash fire from a boring installed for the
footing for a traffic light. The boring had encountered NAPL and
the vapors which had accumulated in the boring flashed when
workmen began using a cutting torch over the boring to cut re-
bar for the concrete footing. A conforming change is also made
to §350.78(d) since a specific criteria (25% of the lower explo-
sive limit) is removed, the reference in §350.78(d) to §350.31(c)
criteria is no longer appropriate.

With regard to the comment regarding monitoring wells and
remedial systems, the intended focus of the rule is not such
features, albeit the commission warns that proper precautions
always be taken to protect human health and safety should
those conditions exist. However, the commission does note
that if explosive conditions do exist in monitoring wells or
within remedial systems, then this suggests that the site is
not adequately protective if the source of those conditions is
within the typical subsurface construction zone for the proximal
area. When explosive conditions are encountered or suspected
in surface or subsurface structures, the commission expects the
person to take immediate action to contact the proper authorities
and take all actions reasonably necessary to protect human
health and safety.

§350.31(d)

Concerning §350.31(d), Henry, Lowerre, Johnson & Frederick
commented that the rule provides that notice of final sampling
is to be made to the TNRCC, but not to landowners or adjacent
landowners. This should be changed to provide complete
notification to the potentially affected persons.

The commission is adopting subsection (d) as proposed. Henry,
Lowerre, Johnson & Frederick commented that notification of
the final sampling to demonstrate completion of a response ac-
tion should be made not only to the agency but also to all poten-
tially affected persons. The commission does not concur with
this proposed modification of the notification procedures. The
commission points out the notification requirements established
in §350.55. The section requires that a notice of availability be
provided to, at a minimum, the landowners, no later than at the
time of submission of a plan and/or report for executive director
review which contains this information. Other parties are noti-
fied to the extent they may encounter the released COCs. The
commission takes the position that the rule provides for suffi-
cient public participation. The commission is not amending this
subsection and notification for qualifying parties and timing for
that notification will be as specified in §350.55.

§350.31(e)

Concerning §350.31(e), Chevron commented that ".sufficient
progress has been made." – TNRCC needs to give specific,
scientifically determined criteria for this standard. Henry, Low-
erre, Johnson & Frederick is not clear how remediation projects
with long-term treatment will be addressed. Construction com-

pletion reports and operation and maintenance phase reporting
is normally required, and regular assessment of the effective-
ness of the treatment system and progress towards remediation
goals. Henry, Lowerre, Johnson & Frederick also commented
that this type of reporting does not seem to be required in these
sections, and should be. And finally, Henry, Lowerre, Johnson
& Frederick indicates that a table shows natural attenuation for
periods up to 30 years but does not show any requirement for
inspections, monitoring, maintenance, or financial assurance.

The commission is adopting subsection (e) today pertaining to
remedy standard reports without modification. Chevron com-
mented that the agency should provide specific, scientifically
determined criteria in the rule for judging whether sufficient
progress is being made toward the completion of a response
action. Given the wide differences in the number and types
of COCs, the hydrogeology, and the horizontal and vertical ex-
tent of soil and/or groundwater PCLE zones at various affected
properties, the commission has decided not to formally adopt
in this rule criteria for determining whether adequate progress
toward completion of a response action has occurred. This will
be a site-specific judgment. Henry, Lowerre, Johnson & Fred-
erick also resubmitted several comments which were originally
submitted in 1996 with regard to a conceptual document pub-
lished by the commission. To start, the commentor states that
he is not clear how remediation projects with long-term treat-
ment will be addressed. The commentor also requests an ex-
planation how implementation of long-term treatment of natural
attenuation will be monitored or evaluated. The commentor also
states that construction completion reports and operation and
maintenance phase reporting is normally required but doesn’t
seem to be discussed. And finally, Henry, Lowerre, Johnson
& Frederick indicates that a table shows natural attenuation for
periods up to 30 years but does not show any requirement for
inspections, monitoring, maintenance, or financial assurance.
The commentor is incorrect in its assertions. The TRRP rule
covers these topics in detail. For example, as detailed in this
subsection, a person must submit a response action effective-
ness report to the executive director every three years following
submittal of the self-implementation notice for Remedy Stan-
dard A or the date of approval of the response action plan for
Remedy Standard B by the executive director to document that
sufficient progress is being made to achieve the remedy. Also,
the reports under TRRP are discussed in detail in Subchap-
ter E. These include the affected property assessment report
in §350.91, the self-implementation notice in §350.92, the re-
sponse action effectiveness report in §350.93, the response ac-
tion plan in §350.94, the response action completion report in
§350.95, and the post-response action care report in §350.96.

§350.31(f)

The commission did not receive any comments on proposed
§350.31(f) and the section is adopted as proposed.

§350.31(g)

Concerning §350.31(g), Ranger commented that offsite deed
recordation should never be a requirement on sites where
contamination is not a permanent condition. Therefore, all
aspects of deed recordation should be removed.

With regard to organic COCs, no concentration may be perma-
nent. However, the rate of decay and attenuation could be so
slow that it could be many generations before COCs may de-
grade to below residential PCLs. Given this possibility, it is in
the best interest of the general public to ensure these matters

24 TexReg 7520 September 17, 1999 Texas Register



are effectively recorded such that persons in the future can be
made aware of the COC conditions at a property. The com-
mission agrees that it may be unwarranted to impose a perma-
nent record on what may be a very temporary situation and has
amended §350.34 to provide for the issuance of conditional no
further action letters such that a case could be for all intents and
purposes considered closed except that an institutional control
is required under the current COC conditions to achieve a final
no further action. The person could be issued a conditional no
further action letter, then rely on natural processes to further re-
duce COC concentrations over time to below residential PCLs.

Concerning §350.31(g), Brown Carls & Mitchell commented
that when the person chooses to implement Remedy Standard
A for commercial/industrial property, and the residential and
commercial/industrial PCLs are the same, there should be no
requirements to file an institutional control. The chemical of
concern in the dry cleaning industry is tetrachloroethylene.
The groundwater PCL for tetracloroethylene is the same for
residential and commercial/industrial sites unless air is an
exposure pathway. Thus, there is no difference in the level of
protectiveness achieved, and there should be no requirement
to file an institutional control for commercial/industrial sites that
achieve Remedy Standard A.

The commission clarifies that if PCLs are the same for resi-
dential and commercial/industrial land use (e.g., the maximum
contaminant level for groundwater) and the affected property is
addressed to attain Remedy Standard A, then the person is not
required to use an institutional control as the property meets
residential standards under Remedy Standard A.

Concerning §350.31(g), Henry, Lowerre, Johnson & Frederick
commented that there is no method to notify the new owners of
the activities that have taken place at this residential site. Future
landowners and tenants should be allowed to make informed
decisions regarding remaining contamination even if it is below
health-based levels.

The commentor is correct that under this rule attainment of
Remedy Standard A for residential land use does not require an
institutional control to be placed in the property deed records.
As stated previously, the TRRP rule being promulgated today
completes the agency’s move away from a background-based
to a risk-based process for determining cleanup levels (i.e.,
PCLs). The commission finds by adopting the TRRP rule that
there are protective, risk-based concentrations which can re-
main within an environmental medium considering all relevant
human health and environmental exposure pathways that are so
low to be below levels of regulatory concern. Properties which
have response actions that obtain Remedy Standard A for res-
idential land use can be safely used for any purpose and there
is no need to place an institutional control in the real property
records. The purpose of an institutional control is singularly to
inform persons that there is some limitation on the current and
future use of the property. If there is no such limitation, then
there is no need for an institutional control.

Concerning §350.31(g), Henry, Lowerre, Johnson & Frederick
commented that one of the truly outrageous aspects of the
TRRP is allowing a polluter to clean up to some "risk-based"
level and then allowing the site to be used for residential use
with no notice to subsequent landowners.

The commission disagrees with the commentor and notes that
properties which have response actions that attain Remedy
Standard A for residential land use can be safely used for any

purpose and there is no need to place an institutional control
in the real property records. The purpose of an institutional
control is singularly to inform persons that there is some lim-
itation on the current and future use of the property. If there
is no such limitation, then there is no need for an institutional
control. However, the commission has noted a potential point
of contention within the proposed rule resulting from the appli-
cation of §350.111(a) in conjunction with the definition of "af-
fected property" that has made it unclear whether commercial/
industrial properties affected at concentrations greater than res-
idential PCLs, but less than commercial/industrial PCLs,need to
have an institutional control. Clearly, §350.31(g) requires this.
Therefore, the commission has amended §350.4(a)(1) to rede-
fine "affected property" in terms of residential assessment lev-
els.

Concerning §350.31(g), Henry, Lowerre, Johnson & Frederick
commented that it seems unreasonable to allow industries to
continue to affect already disproportionately impacted commu-
nities by allowing a proliferation of deed restricted, contaminated
properties in these neighborhoods. This seems to be a recipe
for increasing the number of Brownfields in these communities.

The commission notes that Texas law does not allow industries
to deed restrict the property of others. Deed restrictions
or restrictive covenants, as they are referred to in the rule,
and deed notices will generally only be accepted under this
rule with the consent of the landowner. Further, the rule
is designed to prevent the creation of new Brownfields and
address existing Brownfields. The stated purpose of the rule
is "The program also sets reasonable response objectives that
will protect human health and the environment and preserve the
active and productive use of land."

Also with regard to §350.31(g), Henry, Lowerre, Johnson &
Frederick commented that the assumption that the current levels
of safety for drinking water and exposures in soils will not be
changed is not based on fact or experience. There is no basis
to assume that our current knowledge of the risks of exposure
to thousands of chemicals is perfect. Standards of exposure
are constantly changed up and down as we learn more. What
is considered safe today may not be safe tomorrow. The
recent recommendation of the National Academy of Sciences
to lower the numerical standard for drinking water is just one
example. Henry, Lowerre, Johnson & Frederick suggested that
deed recordation of contamination below residential standards
is the best way to assure that future landowners will know if they
are at risk because of chemicals left in place. The current rules
require such deed recordation. The proposed TRRP would
not. Furthermore, prospective landowners have the right to
know if any contamination remains on the property that they’re
assessing. They may have different standards of concern
than TNRCC. In a similar comment, Henry, Lowerre, Johnson
& Frederick commented that removal of the deed recordation
requirement simply shifts the responsibility for disclosing the
contamination that is left by the responsible party (whether
or not it is over the standards for what is safe) to landowner
or real estate agents. Someone must disclose that there is
contamination under a property. That burden should remain
with the person responsible for the contamination, the person
who has the most information on the contamination.

The commission disagrees that deed recordation of the pres-
ence of COCs below residential concentrations is appropriate
and refers the commentor to the responses above dealing with
this same issue. In regards to the use of institutional controls
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to note the fact that a long-term response action is being taken,
the commission clarifies that if it is known at the time of sub-
mittal of the SIN, RAP, or RAER to take in excess of 15 years
from the date of submittal of the SIN or the date of executive
director approval of the RAP to achieve the requirements, then
the person is required to file the notice within 90 days of such
determination. If remedies can be completed within 15 years or
a longer time-frame that is determined to be reasonable based
upon site- specific circumstances then there is no need to place
what some have described as a "permanent record" of the pres-
ence on COCs which may no longer be present. Further, the
commission notes that the rule is an improvement over the cur-
rent Risk Reduction rule (30 TAC, Chapter 335) in dealing with
self implementing actions. The current rules do not contain any
requirements for interim deed recordation or the ability to clearly
respond to unreasonable time frames for self implementation
under Remedy Standard 1 or 2. The TRRP rule does provide a
reasonable mechanism to respond in situations where persons
are not pursuing completion under Remedy Standard A in a
reasonable time frame based upon site-specific circumstances.

Lowerre comments that the commission should require deed
recordation when COCs are above background to alert future
landowners about those COCs and to give them adequate warn-
ing if risk based concentrations of the COCs are lowered in
the future. The commission disagrees, although acknowledging
some risk inherent in the rule. The commission believes that a
risk based rule does not eliminate all risk, but rather unaccept-
able risk. This belief is inherent in the setting of risk levels such
as 10 e-4, 10 e-5, or the 10e-6 that Lowerre supports. There is some
residual risk in all the cleanup numbers. Similarly, the decision
to not require deed recordation when, with current knowledge,
all uses of the property are appropriate, is a decision about ac-
ceptable risk. The commission finds the risk to be minimal and
overridden by competing interests of not stigmatizing property,
possibly resulting in Brownfields which have their own risk. Fur-
ther, the commission questions any sort of burden in providing
notice. Generally it is the completion of a standard disclosure
form attesting to any knowledge of contamination. Via this rule,
the person would know the source of the contamination and
could direct the prospective buyer to the commission for further
information, which is exactly what an institutional control should
accomplish. Further, given that if the level of COCs were to be
removed either naturally or with action to below detection limits,
then the person could determine that COCs are not present, not
having to disclose possibly, and then there is not a permanent
record of a bygone problem. The commission fully believes that
the appropriate position has been taken.

Finally concerning §350.31(g), Fina commented that the insti-
tutional controls requirement for both Remedy Standard A and
Remedy Standard B present a framework for Class 1 and Class
2 off- site groundwater of deed recordation or cleanup to MCLs.
This framework is unworkable, having severe negative conse-
quences. Under this framework, a landowner can demand ex-
orbitant monetary amounts for the deed recordation. These
proposed rules thrust the TNRCC into the middle of land dis-
putes. The TNRCC should remove the deed recordation re-
quirements. An alternative approach is to expand the definition
of institutional control. Zoning should be included in the defini-
tion. There is no technical or legal reason why zoning cannot
be the basis for Institutional Control.

The commission clarifies that the rule does not require the use
of institutional controls as the commentor stated. The person

may restore the groundwater to concentrations which are safe
for human ingestion and avoid any institutional control. Also, the
commission is clearly not in the land use regulation business but
recognizes that landowners are in the land use business, and
therefore, the landowner must be involved in decisions related
to the current and future use of their property. The rule provides
the appropriate mechanism to make sure that landowners are
involved in these decisions which affect the current and future
use of their property and thus the potential for exposure to
COCs. Additionally, the commission notes that the definition of
institutional controls has been expanded to include equivalent
zoning and governmental ordinances. The reader is referred to
the responses to comments for §350.4(a)(44) and §350.111.

The rule has been amended to conform to the expanded
definition of institutional controls

§350.31(h)

Concerning §350.31(h), Environmental Fuel Systems and ICE
commented that the PST industry appreciates TNRCC allowing
up to 15 years for such remedial methods as monitored natural
attenuation, without a deed notice requirement in that term.
This may be a good tool. This alleviates some concerns the
PST industry had related to the ’98 draft rules. Henry, Lowerre,
Johnson & Frederick commented that the proposed extension
of the grace period to 15 years - for no deed recording during
an extended response action - is also much too long. Every
responsible person will claim the response can be done in
15 years to avoid deed recordation. There is no incentive
to estimate accurately and no penalty if the response period
is double or triple that 15 years. AFCEE requested that the
commission clarify in the preamble to the final rule that the
executive director will give consideration to allowing more than
15-years without institutional controls where site conditions and
the nature of the constituent in question would warrant such an
extended period of time.

Concerning §350.31(h), Chevron and Campbell, George &
Strong commented that the timing of institutional control require-
ments throughout the TRRP should be modified to require such
controls to be filed prior to completion of the response action
only if the property is to be conveyed or a "substantial change
in circumstances" arises. (30 TAC, §§350.31(h), 350.33(f)(2)-
(4), and 350.51(l)(3)-(4)). The proposed TRRP contains several
provisions that could require institutional controls to be executed
before completion of the response action and, thus, prematurely
burden the corrective action process with additional legal re-
quirements. While the commentors support the agency’s pro-
posed site-specific approaches provided by these sections of
the proposed TRRP, the institutional control requirements for
these sections should be adjusted to more efficiently accom-
plish the agency’s goals without undue disruption of the correc-
tive action process. Neither long-term effectiveness of the re-
sponse action nor takings concerns justify institutional controls
prior to the completion of a response action, unless the affected
property in question is to be conveyed or a change in land use
is anticipated. The risks associated with changed land use and
other "substantial change(s) of circumstances" are adequately
addressed by the notification and institutional control require-
ments in proposed §350.35. As for the risks associated with the
conveyance of affected property, the commentors argue exist-
ing real estate disclosure laws and due diligence requirements
are likely to be just as effective as deed notices to ensure the
long-term effectiveness of a response action. Any doubts that
the agency has regarding the effectiveness of existing law could
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be adequately addressed by a requirement that an institutional
control be filed prior to the conveyance of the affected property
without unduly burdening the corrective action process with an
earlier requirement. AFCEE had similar comments to Campbell,
George & Strong and Chevron. AFCEE stated that potentially
aggravating the problems associated with the institutional con-
trol provisions is the fact that some of the proposed sections of
the TRRP require the filing of an institutional control long be-
fore the response action is completed. Specifically, proposed
§350.31(h) provides that the executive director may require the
filing of an institutional control prior to completion of the re-
sponse action if it is predicted that a response action will not be
completed within 15 years. Proposed §350.33(f)(2)-(4) require
the filing of an institutional control "within 120 days of approval
of the RAP"for sites relying upon "waste control units," " techni-
cal impracticability," or "plume management zones." Proposed
§350.51(l)(3)-(4) require the filing of an institutional control if the
size of exposure assumptions are changed but do not specify
when the control must be filed. AFCEE suggested modifying
the institutional control requirements in proposed §§350.31(h),
350.33(f)(2)-(4), and 350.51(l)(3)-(4) so that institutional con-
trols are not mandated prior to completion of a response ac-
tion unless the affected property is conveyed or as otherwise
required by §350.35 due to a "substantial change in circum-
stances."

The commission disagrees with the commentor that institutional
controls should not be required prior to the completion of a re-
sponse action. In §350.31(h), persons are required to place a
deed notice in the real property records to alert future landown-
ers to the fact that long- term response actions are being con-
ducted. It is necessary to alert future landowners to these con-
ditions, because it may not be apparent that COCs are present
at unsafe levels and may remain so until the response action is
completed, which may be an extended period. The commission
does note that the rule provides criteria in §350.31(h)(2) which
release persons from the requirements of §350.31(h). Chevron
also suggested removing the requirement that proof of filing of
the institutional control be submitted within 120 days of approval
of the RAP. Campbell, George & Strong as well as Chevron and
AFCEE all commented in a similar vein that the requirement
should be revised which specifies that an institutional control
be filed within 120 days of the approval of a RAP whenever
a modified groundwater response approach is approved for a
waste control unit, technical impracticability demonstration, or
plume management zone. Their general suggestion was that
instead the agency should require the institutional control to
be submitted within 90 days of the response action completion
report. This recommendation is similar to the suggestion that
the agency has responded to in §350.33(g)-(n) and that was
submitted by the TCC and the Texas Oil and Gas Association.
The commission does not agree with these requests to post-
pone filing the institutional control. The commission finds that
it is especially important that a response action which involves
one or more of the modified groundwater response approaches
have a reliable mechanism to prevent human exposure to con-
taminated groundwater. In order to use the degree of flexibility
provided in this subsection for groundwater "exposure preven-
tion" response action, the person must establish the institutional
control directly after approval of the RAP so that there can be
a high level of assurance that people are not contacting con-
taminated groundwater. If at the end of the response action an
institutional control would be needed, then there is no reason to
defer the application of the institutional control. The commission

has given some latitude with regard to institutional controls re-
quired in response to §350.51(l)(3) and (4), and §350.74(b)(1)
by not specifying when those controls must be filed as those
controls are more for administrative purposes and are highly
subject to change based on business practices. Additionally,
the requirements of this subsection are specifically included to
place some timeliness into the response action.

Concerning §350.31(h), Chevron commented that this subsec-
tion is unclear as to whether it applies to on-site or off-site prop-
erty. Moreover, the requirement for filing an institutional control
should only apply if the property is to be sold, or if the land use
changes. Clarify the applicability regarding on-site or off-site re-
sponse actions. In addition, see the discussion in Attachment
4 of Chevron’s comments regarding the institutional control is-
sues raised by the rule.

The commission clarifies that the rule refers to "affected prop-
erty" in §350.31(h) and does not make a distinction between
on-site or off-site properties. Therefore, the requirements in
§350.31(h) apply to all of the affected property, whether it is on-
site or off-site. The commission disagrees that this deed notice
(as required in §350.31(h)) should only occur if the property is
sold or the land use changes. This requirement to place an
institutional control in the real property records is limited to the
circumstances where response actions are going to take a long
time to complete and it is appropriate to note such facts in the
real property records and not rely upon the speculation that the
person will take such actions potentially several decades later.

Concerning §350.31(h), EPA Region 6 commented that the
inclusion of the word "may" in reference to providing proof of the
filing of an institutional control seems to lessen the stringency
of the requirement. Wording in the draft sent via the TNRCC’s
August 21, 1998, memo is preferred.

The commission clarifies that the provision is appropriately
worded and that the actions under §350.31(h) are not always
mandatory as the person may be able to make demonstrations
under §350.31(h)(2) that the filing of the institutional control is
not required.

Concerning §350.31(h), Brown Carls & Mitchell commented that
this section should be clarified to state that the institutional
control that may be required by the TNRCC is a deed notice, not
a deed restriction, for implication of long term remedies such as
natural attenuation.

The rule already does this. Section 350.31(h) refers to
§350.111(b)(1) which states that "for on-site and off-site
properties where an institutional control is required pursuant
to §350.31(h) of this title (relating to General Requirements for
Remedy Standards), the person shall file a deed notice . . ."

The rule has been amended to conform to the expanded
definition of institutional controls.

§350.31(i)

Concerning §350.31(i), Weston suggested adding "with regards
to the current environmental conditions of the property" to the
end of the paragraph to limit this requirement. Without such a
limitation, Weston asserted this would suggest that the owner
should be aware of future events that might limit the use of the
property (i.e. condemnation for road construction).

The commission agrees with the commentor that owners are
only required to inform others of the information of which they
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are aware and is changing the rule to reflect this qualification
on information which must be communicated.

§350.31(j)

Concerning §350.31(j), Chevron, TCC, and TXOGA commented
that the preamble expresses an intent for cleanup to TRRP
standards to be deemed adequate or to replace cleanup un-
der several programs. This subsection suggests that TRRP
standards are cumulative with other programs, and that "addi-
tional" actions expressed in other rules must also be met. The
commentors stated that the rule language should express the
intent of the agency to consider cleanup under the TRRP to be
adequate under other covered State programs. They recom-
mended removing subsection (j), or modifying the language to
read as follows: "While the regulations of this chapter provide
the sole basis for determining how a release covered by the var-
ious program areas should be addressed, the person still must
meet any more stringent or additional administrative or proce-
dural requirements found in the particular rules for the covered
program areas or applicable federal requirements."

The commission is adopting subsection (j) as proposed because
it accurately describes the relationship between TRRP and
other state and federal rules. The commission cannot agree to
the requested modification. The commission has, to the extent
possible, made TRRP the single risk-based program to guide
response actions at affected properties subject to its jurisdiction.
However, the commission cannot establish or redefine the
person’s responsibilities under other state or federal regulations
through TRRP. TRRP must be viewed as setting the "floor"
or minimum level of regulatory requirements for response
actions. In particular, the commission cannot exempt a person
from federal hazardous waste investigation or remediation
responsibilities. In summary, if there are any additional or more
stringent administrative, procedural, or substantive response
action requirements found in the particular rules for the covered
program areas or applicable federal regulations, then the person
must comply with those requirements.

§350.32. Remedy Standard A.

§350.32(a)

Concerning §350.32(a), EPA Region 6 stated that it had several
concerns with the implementation of Remedy Standard A.
First, the current version of the TRRP expands the standard
to include consideration of industrial/commercial land use for
clean closures. Secondly, there is no requirement for financial
assurance under this remedy standard even when there is
a potential for waste to remain in place. Remedy Standard
A is intended to be self-implementing, and as written, would
not be consistent with RCRA public participation requirements.
EPA Region 6 considers TNRCC’s use of monitored natural
attenuation as an example remedy for self implementation as
problematic.

EPA Region 6 expressed several concerns with the implemen-
tation of Remedy Standard A, but the commission does not
believe that these concerns represent a problem. EPA Region
6 is incorrect about TRRP expanding the land uses for clean
closure to include commercial/industrial. Since 1993 when the
agency adopted the current Risk Reduction rule, closures have
been based upon Risk Reduction Standard 1 at background
levels; Risk Reduction Standard 2 (standard risk- based) for
either residential or non-residential (commercial/industrial) land
uses; or Risk Reduction Standard 3 (site-specific risk-based)

for either residential or commercial/industrial land uses. Thus,
restoring affected properties to levels suitable for commercial/
industrial future uses is nothing new for the citizens of Texas.
By EPA’s own definition, most recently clarified in memoran-
dum dated March 16, 1998, clean closure means no further
regulatory control under RCRA Subtitle C is necessary to pro-
tect human health and the environment. In practical terms, this
means no permits or post closure care provisions are needed.
Clean closure for commercial/industrial assumptions is accept-
able when there is good assurance that the land use will remain
commercial/industrial. The commission has provisions for deed
notice in both the current Risk Reduction rule and the TRRP rule
to satisfy this condition and as such these regulations are fully
useable for RCRA clean closure purposes.Under both Remedy
Standards A and B of TRRP, affected properties restored to
levels suitable for commercial/industrial land use do require an
institutional control to be placed in the property deed records.
Also, financial assurance under this rule covers post-response
action care, that is, it provides funds adequate to maintain or
monitor any physical controls after the response action has been
completed. Since response actions under Remedy Standard A
are limited to removal and/or decontamination measures this
means physical controls are not allowed and, thus, there is no
need for financial assurance. Also, if waste were to remain in
place then the affected property would not have attained Rem-
edy Standard A and financial assurance would be required un-
der Remedy Standard B. Also, since 1993 response actions
conducted under Remedy Standard 1 and 2 of the current Risk
Reduction rule have been self-implemented. The commission
knows through the experience of reviewing plans documenting
the early and successful completion of many response actions
from 1993 to the present that self-implementation of pollution
cleanup remedies represents good public policy and results in
increased protection for human health and the environment.
Under TRRP, the person is required to comply with any ad-
ditional or more stringent requirements expressed in any other
applicable regulations. For example, this agency is not exempt-
ing a facility from complying with the RCRA public participation
requirements if those requirements are applicable to the facil-
ity. However, neither is this agency applying the RCRA public
participation requirements to those affected properties in Texas
to which they are not applicable. TRRP must be viewed as
setting the minimum risk-based response action requirements
for Texas. Persons, however, must evaluate whether there are
additional or more stringent requirements which would require
further actions. And finally, the commission disagrees with EPA
Region 6’s statement that the use of monitored natural attenu-
ation at affected properties undergoing a self-implemented re-
sponse action is a problem. Under Remedy Standard A, mon-
itored natural attenuation must qualify as a decontamination
action, as opposed to a physical control, and must meet the
overall response objectives for the remedy standard. The com-
mission rejects EPA Region 6’s implication that the agency has
inadequate control over persons conducting a self-implemented
remedy. To begin, the person must submit a self- implementa-
tion notice (SIN) to the executive director and the appropriate
regional office at least ten days before conducting a response
action. The person must also submit a response action effec-
tiveness report (RAER) to the executive director every three
years following submission of the SIN to document that ade-
quate progress is being made. After either the SIN or RAER,
the executive director may request a more frequent monitoring
period, may require a demonstration of the appropriateness of
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the remedy, or may require the person to perform an alternative
response action.

Unnecessary regulatory oversight and red tape should be
avoided in the corrective action process as little is gained
but inefficiency. In fact, these EPA Region 6 comments are
counter to recent discussions with Region 6 representatives
about dropping the historical "process over results" philosophy,
the same philosophy discussed in a negative light on page 1-1 of
the December 1998, Draft Risk Management Strategy released
by EPA Region 6.

For the purpose of consistency with other portions of the rule
and ease of understanding, the commission is replacing the
word "soil" with "surface soil and subsurface soil" at three places
within §350.32. First, at §350.32(a)(3), the revised text reads
"remove and/or decontaminate the surface soil, subsurface soil,
and groundwater PCLE zones." This is consistent with the list of
PCLE zones in the performance standard for Remedy Standard
B expressed at §350.33(a)(1). This is also consistent with the
distinction between surface soils and subsurface soils described
in the definitions of §350.4(a). And finally, §350.75 defines
different PCLs as pertaining to surface soils and subsurface
soils. As a result, in all likelihood the critical PCLs for surface
and subsurface soils at an affected property will be different.
Second and for the same reasons, §350.32(b)(2) is revised to
read "The person shall remediate the affected property such
that the concentration of COCs in surface soil, subsurface soil,
groundwater, and other environmental media do not exceed
the applicable critical PCLs." It is reasonable to distinguish
between surface soil and subsurface soil because the critical
PCLs will be different. Third, and for all the previous reasons,
the commission is changing the definition of soil PCLE zone to
state "A protective concentration level exceedence zone within
the surface soil or subsurface soil . . ." These revisions are
being made for the purpose of clarity and do not change the
commission’s original intention.

Concerning §350.32(a), Henry, Lowerre, Johnson & Frederick
commented that the objective, "prevent COC at concentrations
above the PCLs from migrating beyond the existing boundary
of the groundwater PCLE zone," seems to imply no migration is
allowed. However, other locations in the proposed rule clearly
allow migration to an alternate point of compliance. Henry, Low-
erre, Johnson & Frederick believes these statements need to
be reconciled. Also, Henry, Lowerre, Johnson & Frederick re-
quested that the commission discuss when TNRCC envisions
hydraulic containment to prevent migration is required. Henry,
Lowerre, Johnson, & Frederick also made the following com-
ments: please describe when plume containment versus plume
migration will be required and, given the drought conditions, all
potentially usable Class 2 groundwater should be restored.

Henry, Lowerre, Johnson, & Frederick inquires about and
requests a reconciliation for, what they see as an inconsistency
between the statement that persons must "prevent COCs
at concentrations above the critical groundwater PCLs from
migrating beyond the existing boundary of the groundwater
PCLE zone" and other locations in the rule which clearly allow
groundwater migration to an alternate point of compliance.
The TRRP rule contains two remedy standards, Remedy
Standard A and Remedy Standard B. The quotation in the
first sentence is found in §350.32(f) and applies to Remedy
Standard A. Remedy Standard A requires "pollution cleanup",
"walk away" remedies and, as a result, does not allow the
groundwater PCLE zone to expand. Remedy Standard B

starts out with the objective of restoring the groundwater
throughout the groundwater PCLE zone to the critical PCLs as
explained at §350.33(f)(1). However, Remedy Standard B at
§350.33(f)(4) also extends the option, if an affected property
qualifies, to establish a plume management zone for Class2
or 3 groundwater where the point of exposure to groundwater
is changed from throughout the groundwater PCLE zone to
the hydraulically downgradient limit of the plume management
zone. The maximum extent of the plume management zone
for Class 2 and 3 groundwater is described in §350.37(l)
and (m), respectively. Thus, there are different performance
objectives for responding to groundwater PCLE zones under
the two remedy standards. More details about responding
to groundwater PCLE zones under Remedy Standard B are
provided in the response to comments for §350.33(f). In regard
to when hydraulic containment would be required to prevent
groundwater PCLE zone migration, the remedy standards in
TRRP are performance-based. The rule says what needs
to be accomplished in terms of managing PCLE zones or
protecting or restoring natural resources. The rule does not,
however, specify exactly how those requirements must be met.
Therefore, TRRP does not specify when hydraulic containment
must be used. Henry, Lowerre, Johnson, & Frederick also
made the following comments: please describe when plume
containment versus plume migration will be required and,
given the drought conditions, all potentially usable Class2
groundwater should be restored. With regard to the first
question the rule itself would set the performance objectives
for a groundwater response action. For example, under
§350.33(f)(1) the objective for all groundwater classes is to
restore the water-bearing zone to the applicable critical PCL.
The primary action here would not be either containment
or migration, but rather removal with surface treatment, for
example. For a technical impracticability demonstration, outside
of a plume management zone, the person has to prevent
expansion of the groundwater PCLE zone and could use a
physical control. And finally, with regard to the second question,
please refer to the section for §350.33(a),(b) in which Class 1
and Class 2 groundwater as well as pollution cleanup versus
exposure prevention response actions were discussed in detail.

§350.32(b)

Concerning §350.32(b)(3), Henry, Lowerre, Johnson & Freder-
ick commented regarding the use of natural attenuation, EPA
recognizes the process as effective for non-chlorinated hydro-
carbons such as fuels. However, its effectiveness for other con-
taminants is not as well demonstrated. Henry, Lowerre, John-
son & Frederick suggests TNRCC consider specifying what con-
ditions are appropriate for monitored natural attenuation. Use
of this approach should be closely monitored to assure degra-
dation is occurring.

The commission has taken a different approach from the one
suggested. Instead of trying to specify the many details for
the numerous groundwater response methods, the commission
is today defining the performance that whatever methodology
is used must attain. Thus, the commission disagrees with
the commentor because it is more appropriately the agency’s
role to define the required performance and then to let the
person submit a plan that he or she believes will achieve the
response objectives. The agency is prepared to reject soil
and/or groundwater response plans when it is clear from the
beginning that they either will not work or will work so slowly
that the response time cannot be considered "reasonable."
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With regard to Henry, Lowerre, Johnson & Frederick’s last
suggestion, the TRRP rule requires sufficient monitoring to
determine the extent of the groundwater PCLE zone over time.
The rule is to be applied by individual program areas. The
most appropriate place to establish remedial time frames is on a
site- specific basis by the individual program area. Appropriate
natural attenuation remedies are not "do nothing" remedies.
In fact, in many instances natural attenuation may be just
as effective a remedial strategy as a more active remedy.
The commission does have controls in place such as the
15 year institutional control provision contained in §350.31(h)
designed to compel timeliness to the remedial process, as
well as progress reporting (i.e., response action effectiveness
reports) as a means to ensure sufficient remedial progress is
being achieved. If persons can demonstrate monitored natural
attenuation achieves remedial objectives within reasonable time
frames, then monitored natural attenuation is an acceptable
alternative.

Concerning §350.32(b)(3), Henry, Lowerre, Johnson & Fred-
erick submitted many comments. Henry, Lowerre, Johnson &
Frederick suggested that the rules move Texas toward relying
on ground water and soils to use their natural ability to assimi-
late contamination and convert toxic chemicals into safe chem-
icals. That is a dangerous step. It assumes that the system
under stress to cleanse itself is not exposed to another type or
round of contamination which can overload the system. Natu-
ral attenuation is not proven for many chemicals and can take
50 to 100 years to work, if, in fact, it works at all. If natural
attenuation is allowed it must only be use when it is proven to
work, not when it can work in theory. Henry, Lowerre, John-
son & Frederick also commented that the proposed program
endangers future groundwater supplies in a multitude of ways
- from the definition of a currently or potentially usable source
to the reliance on "natural attenuation" of contaminants in soil.
Moreover, the program fails to provide for any remedy if it turns
out the predictions of the risk assessment and modeling were
wrong, and contaminants do migrate off-site above safe lev-
els. They also commented that the proposed TRRP provides
the responsible party with many ways to delay cleanup. For
example, the rules do not provide clear standards for what is
an acceptable deadline for completion of a cleanup using "nat-
ural attenuations." The rules will allow for natural attenuation
for a reasonable time, possibly even 100 years. The limit of a
reasonable" time for attenuation needs to be defined in terms
of years, or at least limited." The rules also allow a respon-
sible party that has negotiated with TNRCC for years over a
cleanup, but with no schedule or plan approved, to shift to the
new TRRP and begin the process over. Again, delays in re-
mediation will occur and the TRRP will allow the unnecessary
waste of TNRCC staff time and effort. Henry, Lowerre, Johnson
& Frederick requested clarification that monitoring and reporting
will be required when long-term treatment remedies are utilized
to achieve Standard A. The agency should discuss appropriate
monitoring and maintenance requirements for monitored natu-
ral attenuation and other long-term treatment remedies Brown
Carls & Mitchell commented that given enough time, virtually all
COCs will attenuate under natural conditions, and natural atten-
uation is an accepted remedial alternative under 350.32(b)(3) if
Remedy A standards are achieved in a "reasonable time frame."
Brown Carls & Mitchell and Weston asked whether the execu-
tive director will: (1) specify a reasonable time frame, (2) provide
guidance for determining a reasonable time frame, or (3) allow
the person to determine if an estimated time frame is reason-

able and present his justification for it. Brown Carls & Mitchell
also recommended amending §350.32(b) to make it clear that
natural attenuation is permissible under remedy Standard A. Be-
cause natural attenuation is discussed in the context of Remedy
Standard B, but not in the context of Remedy Standard A, one
could be led to conclude that a person cannot use natural at-
tenuation to achieve Remedy Standard A. The Preamble states
that natural attenuation may by used Remedy Standard A, but
the rule itself is silent. Brown Carls & Mitchell recommends that
the rule be amended to expressly state that a person can use
natural attenuation to achieve Remedy Standard A.

Contrary to the implication provided by the number of com-
ments, the commission is not recommending monitored natural
attenuation over any other type of removal and/or decontamina-
tion response action to achieve the performance objectives for
Remedy Standard A. Monitored natural attenuation was men-
tioned to make it clear that this type of response action may
be used to attain Remedy Standard A provided it qualifies as
a decontamination process as defined at §350.31(b). All re-
sponse actions, including monitored natural attenuation, must
be capable of achieving the Remedy Standard A performance
objectives within a reasonable timeframe. The agency does not
plan to specify in an across-the-board fashion what is a reason-
able time period for the completion of response actions at all
affected properties in Texas. Instead, this will be a case-by-
case determination using the factors expressed in the rule as
"the particular circumstances at an affected property; and must
be appropriate considering the hydrogeologic characteristics of
the affected property, COC characteristics, and the potential for
unprotective exposure conditions to continue to result during the
remedial period". Evaluation by the commission of the reason-
ableness of use of monitored natural attenuation will be based
upon data in the SIN and the RAERs, which are submitted ev-
ery three years to document whether sufficient progress is being
made to achieve the remedy. As with all types of response ac-
tions, the executive director may require more frequent report-
ing. The executive director may also require a demonstration
of the appropriateness of the remedy. If the executive director
determines either that insufficient progress is being made to-
ward attainment of the remedy standard or that the response
action is inappropriate, then the executive director shall require
the person to perform an alternative response action. Also, the
provision expressed at §350.31(h) allows the executive director
to require an institutional control to be recorded if a response
action is either predicted to take or does take in excess of 15
years to be completed. This process is designed to encourage
early completion of response actions. Also see the commis-
sion’s responses to the monitored attenuation portion of the
comments concerning §350.4(a)(20) and §350.33(a)(3)(B).

The initial statement by Henry, Lowerre, Johnson & Frederick
that reliance on the natural ability of groundwater and soils
to assimilate and convert toxic chemicals is a "dangerous
step" is not true. In appropriate circumstances at numerous
sites, natural attenuation in soil and groundwater has proven
to be an effective remedy. Natural attenuation is not a
"do nothing" remedy. In many instances, monitored natural
attenuation may be just as effective of a remedial strategy,
if not more, than an active remedy. Regarding the next
statement, it is true that natural attenuation has not been
as effective with certain types of chemical compounds as
others. The types of COCs at an affected property will be
an important component of the agency’s evaluation whether
monitored natural attenuation is an appropriate response action
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to achieve the remedy standard within a reasonable time period.
The commission rejects the assertion that use of monitored
natural attenuation will result in the endangerment of future
groundwater supplies. Persons are required by §350.32(a)(3) to
remove and/or decontaminate the soil PCLE zone to protect the
underlying groundwater and persons are required by §350.32(f)
to prevent the expansion of the groundwater PCLE zone. The
next statement asserting a lack of protection if risk assessments
and modeling are wrong and COCs above PCLs come to
be located on off-site properties is also incorrect. Section
350.35 describes the additional activities that a person must
take if a substantial change in circumstances occurs at an
affected property. Also, the commission disagrees that it should
by rule discuss the appropriate monitoring and maintenance
requirements for monitored natural attenuation and long-term
treatment remedies. The variation between affected properties
is so great that those activities which would be excessive for
one site would not be adequate for another. Monitoring and
maintenance activities will be proposed by the person and
approved by the agency on a site-specific basis.

Finally, the commission stresses that the TRRP response ac-
tion process is not designed to penalize persons responsible
for responding to affected properties. Rather, it is to provide
protection of human health and the environment. If a person
can demonstrate that monitored natural attenuation will achieve
response objectives within a reasonable timeframe, then mon-
itored natural attenuation is an acceptable remedy. Additional
discussion regarding the uses and limitations of monitored nat-
ural attenuation is provided in the section of this preamble re-
garding Remedy Standard B.

§350.32(c)

Concerning §350.32(c), Brown Carls & Mitchell commented
that this subsection states that, under Remedy Standard A,
PCLs are to be determined using exposure pathways where the
receptor comes into contact directly within, above, or below a
source medium. Brown Carls & Mitchell asked if any exceptions
to this requirement will be allowed where the installation of new
groundwater supply wells is highly unlikely due to the availability
of public water supplies or is prohibited by local or state
ordinances. Brown Carls & Mitchell and KOCH commented
that this subsection states that lateral transport consideration
that place a POE outside the source area are used only to
ensure that residents are protected when an on-site or off-site
receptor is assumed to be commercial/industrial worker. The
commentors stated that the text is confusing and additional
clarification should be provided. It is not immediately obvious
that this statement applies when commercial/industrial land use
is assumed for the source area, but at least one land use outside
the source area is residential. Some additional explanation of
this statement in the Proposed Rules, the Preamble, and the
flowchart in Figure 8 is needed.

Brown Carls & Mitchell questioned whether the commission
would make any exceptions to the requirement that PCLs for
Remedy Standard A be determined using exposure pathways
where the receptor comes into contact with the COCs directly
within, above, or below a source medium. In particular, they
inquire whether an exception would be allowed when "the
installation of new groundwater supply wells is highly unlikely
due to the availability of public water supplies or is prohibited
by local or State ordinances". No, the commission is making
no exception to the manner in which PCLs are determined
under Remedy Standard A. Remedy Standard A is based on the

requirement that all environmental media be protective for direct
receptor exposure and that such media also be protective based
on cross-media transfer of COCs to other environmental media.
Also, while an institutional control is required under Remedy
Standard A to note commercial/industrial land use, institutional
controls are not allowed under this standard to record the need
to prevent exposure to or use of an environmental medium, such
as groundwater.

Both Brown Carls & Mitchell and KOCH stated that the re-
mainder of this subsection which explains when lateral trans-
port considerations can be used to determine PCLs is confus-
ing and requires further explanation. The commission agrees
with this conclusion and has modified the second sentence to
more clearly state when lateral transport considerations may be
required. With one exception, lateral transport considerations
which move the point of exposure away from the source area
shall not be used to determine PCLs under Remedy Standard A.
The exception is when the PCLs have been determined based
upon on-site commercial/industrial workers and it is determined
to be necessary to check using lateral transport considerations
whether such PCLs need to be lowered in order to be protective
of off-site residents.

§350.32(d)

Concerning §350.32(d) and the self-implementing aspect of the
proposed rule and its lack of a requirement for pre-approval of
Remedy Standard A remediations, Henry, Lowerre, Johnson &
Frederick asked how will on-site treatment and compliance, with
the accompanying need for RCRA or air permits, be ensured.

The reader is referred to responses to comments for §350.31(g)
in regards to institutional controls and residential Remedy Stan-
dard A response actions. The commission clarifies that proper-
ties with RCRA permits have to meet the requirements of their
permits and/or any more stringent state or federal regulations,
which may limit or even preclude the ability to conduct self-
implemented response actions on these properties. Any proper-
ties which require air permits must still obtain those permits, as
the rule does not alter these requirements. Section 350.92(a)(6)
requires the person to include in a self-implementation notice
(SIN) an "acknowledgment that any permits needed to imple-
ment the remedy will be obtained prior to implementation." The
SIN also requires the person to submit a list of COCs which
require a response action and a description of the response ac-
tion chosen to achieve Remedy Standard A. A response action
effectiveness report will be submitted every three years describ-
ing the progress of the response action. This information will
help the commission staff make an independent judgment, if
need be, whether the response action at an affected property
requires a permit or other authorization.

Concerning §350.32(d), Henry, Lowerre, Johnson & Frederick
commented that the discussion of self-implementation might
consider addressing specific regulatory requirements which
could prevent such actions, such as RCRA permit modifications
and public participation. Also, Henry Lowerre, Johnson &
Frederick stated that it is opposed to self-implementation. The
commentor further stated in ignorance of how polluters might
manipulate testing, exposure assessments and modeling in
their own interest, the agency proposes that it have only a
discretionary duty to review site assessments and remedy, and
that the only mandatory review is at the end of the day when
the "cleanup" has been implemented.
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Subsection (d) of §350.32 pertains to a person’s option to self-
implement a Remedy Standard A response action. Henry,
Lowerre, Johnson, & Frederick submitted numerous comments
which expressed objections to or problems with this concept.
First, Henry, Lowerre, Johnson & Frederick suggested that the
commission consider addressing specific regulatory require-
ments which would prevent such a self-implementing process,
for example, RCRA permit modification and public participation.
As previously stated in this preamble, TRRP must be viewed as
setting the minimum risk-based response action requirements in
Texas. However, persons must evaluate whether there are more
stringent or additional administrative, procedural, or substantive
response action regulatory provisions which would require ad-
ditional actions. In particular, §350.31(j) states that "The person
shall also perform any more stringent or additional response ac-
tions which are required by statute or regulations governing the
program areas covered by this chapter as specified in §350.2
of this title (relating to Applicability)". The commission is not ex-
empting persons from fulfilling their responsibilities under other
regulatory programs, including RCRA permit modifications and
associated public participation requirements. The commission
is, through this rule, requiring persons to meet their responsibili-
ties under other regulatory programs. However, it is not feasible
for the commission to attempt to summarize all other applicable
federal, state, county, and municipal regulations within TRRP.

Second, Henry, Lowerre, Johnson & Frederick concluded based
on the following rationale that the commission has placed an
over-reliance on self-implementation: "In brazen ignorance of
how polluters might manipulate testing, exposure assessment
and modeling in their own interest, the agency proposes that
it have only a discretionary duty to review site assessments
and the remedy, and that the only mandatory review is at the
end of the day when the "cleanup" has been implemented."
This statement does not reflect a firm understanding of the
self-implementation process being adopted and the commis-
sion does not agree with any of its assertions. The implication
a reader receives from the statement is that self-implementation
is a new and significantly different administrative procedure.
This is not correct. Self-implementation was initially adopted
by the agency in 1993 as part of the current Risk Reduction
rule (30 TAC, Chapter 335) and applies to Remedy Standards 1
and 2. The commission’s action regarding self-implementation
is more appropriately characterized as a continuation of pre-
sent policy with the addition of several additional precautionary
measures to further assure that appropriate actions are occur-
ring at affected properties for which a self-implementation notice
(SIN) has been submitted. Contrary to the negative connota-
tion in the statement, and as previously stated, the commission
knows through the experience of reviewing plans documenting
the early and successful completion of many response actions
from 1993 to the present that self-implementation of pollution
cleanup remedies is good public policy and results in increased
protection for human health and the environment. The informa-
tion required to be included in a SIN is described in §350.92
and is more comprehensive regarding the affected property
and planned response action than the notice received under
the current Risk Reduction rule. Additionally, as described at
§350.31(e), the person must submit a response action effec-
tiveness report (RAER) to the executive director every 3 years
following submission of the SIN in order to document whether
sufficient progress is being made to achieve the performance
objectives for the remedy standard. The executive director may
require a more frequent reporting period. The executive direc-

tor may also require a demonstration of the appropriateness of
the remedy. If the executive director determines that either in-
sufficient progress is being made or that the self-implemented
response action is inappropriate, then the agency may require
the person to evaluate and perform an alternative response ac-
tion. So the agency is not "closing its eyes" to how persons may
present data to their own advantage, is not adopting a discre-
tionary duty to review site assessments, and is not proposing
to wait until the response action is complete before reviewing
project information.

§350.32(e)

Concerning §350.32(e), Brown Carls & Mitchell commented that
under Remedy Standard A, critical PCLs must be achieved
throughout the PCLE zone(s). It seems confusing and unnec-
essary to state that demonstration of technical impracticability
is not an option under Remedy Standard A.

The commission does not agree. Even though the implication
is provided by other rule text, the commission desires to make
it very clear to all persons that a technical impracticability
demonstration cannot be used to meet the Remedy Standard
A performance objectives. A person initially intending to meet
Remedy Standard A can make a technical impracticability
demonstration if they find it technically impracticable to achieve
Remedy Standard A requirements, but the remedy is completed
under Remedy Standard B at that point.

§350.32(f)

Concerning §350.32(f), KOCH commented that the concentra-
tion of COCs in groundwater samples often exhibits natural vari-
ability. This variability should be explicitly considered when eval-
uating compliance with a groundwater PCL Exceedance (PCLE)
zone. A response action should not be triggered if there is a
temporary expansion of the existing boundary of the groundwa-
ter PCLE zone.

The commission’s response to this comment depends upon the
commentor’s meaning for the phrase "natural variability" of the
concentration of COCs in groundwater. If by natural variability
the commentor means that the COCs are "naturally occurring"
and that the concentrations in groundwater have not been in-
creased by leachate from the affected property, then the COCs
would be considered "background levels" and would not be part
of a groundwater PCLE zone. If on the other hand, the commen-
tor means by "natural variability" that variations in hydrogeologic
properties result in differences in transport of COCs by location
and that the COCs in groundwater were derived from activities
at the affected property, then compliance with the requirements
of subsection (f) would be required. The commission has no
objection to a person resampling a monitor well to determine
whether previous groundwater sampling results were accurate.
The requirement remains, however, under Remedy Standard A
that persons prevent COCs above critical PCLs from migrating
beyond the existing boundary of the groundwater PCLE zone.
If there is natural variability in the hydrogeologic setting and
groundwater transport, then these factors should be taken into
account in meeting this performance objective.

§350.32(g)

Concerning §350.32(g), Brown & Caldwell commented that this
subsection allows the executive director to require the person
to monitor environmental media to verify the models used to
determine PCLs established under Tiers 2 or 3. This section
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should be clarified to eliminate this requirement if Tier 2 models
that follow TNRCC guidance are used.

Brown & Caldwell suggested that the commission modify sub-
section (g) to remove the option that the executive director could
require a person to monitor environmental media to verify mod-
els used to determine PCLs when those PCLs were determined
using Tier 2 models following agency guidance. The commis-
sion understands but does not concur with this comment. How-
ever, the commission is amending this subsection to verify that
PCLs based on models are protective. The agency has se-
lected fate and transport models for use under Tier 2 which are
reliable given the current state of knowledge. The agency is
comfortable with PCLs calculated using Tier 1 methods due to
the conservative nature of the estimated parameter values. Un-
der Tier 2, however, the person proposes site-specific parame-
ter values for use in the fate-and- transport equations which can
have a large effect on the PCL calculations. The site-specific
nature of these parameter values in a Tier 2 analysis requires
that the commission retain the flexibility to require the person to
perform monitoring to verify the PCL calculations against con-
ditions at the affected property to ensure that decisions based
in part on models are appropriate.

§350.33. Remedy Standard B.

§350.33(a)

The commission received many comments concerning pro-
posed §350.33(a)(3)(B). ARCADIS Geraghty & Miller noted
that §350.33(a)(3)(B) states, "When determined appropriate by
the executive director and approved by the Natural Resource
Trustees, the person may use the results of a Tier 2 or 3 eco-
logical risk assessment ... to conduct an ecological services
analysis of the affected property." Later in paragraph (B), AR-
CADIS Geraghty & Miller noted the proposed rule states, "If the
person decides to pursue use of compensatory restoration, the
person must conduct the compensatory restoration and other
activities associated with the ecological services analysis with
the approval of and in cooperation with the Natural Resource
Trustees." ARCADIS Geraghty & Miller commented that these
statements appear contradictory. The former seems to indi-
cate that the decision on whether to conduct an Ecological Ser-
vices Analysis rests with the TNRCC and the Trustees, while
the latter indicates that the decision rests with the person. In
addition, ARDADIS Geraghty & Miller asserted that these state-
ments seem to contradict §350.77(a), which states, "the person
shall have the option of conducting an ecological services anal-
ysis." ARCADIS Geraghty & Miller agreed with the latter state-
ment, that the decision to enter into this program should rest
with the person, just as the decision to pursue compensatory
restoration. While the ESA appears to be an innovative means
to resolve ecological issues, ARCADIS Geraghty & Miller stated
that soliciting the involvement of the Natural Resource Trustees
at such an early stage in the process may be a disincentive
to many persons who might otherwise participate. Also, so-
liciting the involvement of the Trustees will necessarily reduce
the pace of the ESA. ARCADIS Geraghty & Miller suggested
that these decisions should be based upon the data and regu-
latory program particular to the affected property, and upon an
agreement between the person and the TNRCC, and should
not involve the Trustees. A separate Federal program exists to
address any concerns that the Trustees might have at a later
date.

Campbell, George & Strong asked what is the statutory ba-
sis for granting authority to the Natural Resource Trustees
(the "Trustees") to approve or reject requests to conduct an
ecological services analysis (30 TAC, §350.33(a)(3)(B) and
§350.77(f)(2)). The requirement to initially request and obtain
approval from the Trustees to conduct an ecological services
analysis, after it is determined appropriate by the executive di-
rector, is on shaky legal ground and should be removed. Camp-
bell, George & Strong viewed the rule as providing the Trustees
with two approvals–(1) approval of the person’s request to pur-
sue a remedy using the ESA approach and (2) approval of the
person’s use of restoration. Their comment dealt with the first
approval. Campbell, George & Strong wondered what federal
or state statutory basis the agency is relying upon in order to
delegate approval authority to other federal and state agencies
(i.e., the Trustees). Campbell, George & Strong commented
that none that it knew of would allow the delegation of outright
approval authority, and asked if the agency knows of specific
Water Code and/or Health & Safety Code provisions that al-
low this to occur. If not, Campbell, George & Strong requested
that the agency eliminate the requirement for a person to obtain
the Trustee’s approval to conduct an Ecological Services Anal-
ysis, stating that the executive director still has the ability to ap-
prove or reject a person’s request to use this option. Campbell,
George & Strong emphasized that the approval it was referring
to is not to be confused with the Trustees’ approval authority for
conducting a restoration project. Giving initial approval authority
appears to be based on a combination of the following reasons:
(1) concern that the executive director and his/her staff will not
make decisions that are in the best interests of the environment
(despite the fact that the agency is also one of the Trustees),
(2) uncertainty as to the future development of an interagency
memorandum of agreement (MOA) that will describe the roles
and responsibilities of each Trustee and the agency, and/or (3)
the agency is not equipped to review and approve Ecological
Services Analyses. As to the first and second reasons, Camp-
bell, George & Strong stated that it strongly believes that deal-
ing with these types of concerns in the rule is inappropriate
and should be worked out by the agencies outside this rule.
As to the last reason, Campbell, George & Strong recognized
the agency’s concerns but pointed out that the Trustees would
still be involved in the process but they should simply not have
rule-directed approval authority regarding a request to use this
remedial option.

NOAA, TGLO, TPWD, and USFWS commented due to the
inherent overlap between "compensatory restoration" as de-
scribed in the rule and the Trustees’ existing authorities, Trustee
control of the "point of entry" to the ESA process is necessary
for a workable rule. The commentors supported the provision in
§350.33(a)(3)(B) that gives the Natural Resource Trustees the
approval authority, in conjunction with the executive director, of
a person’s proposal to conduct an Ecological Services Analysis
of an affected property that exceeds ecological PCLs is abso-
lutely necessary to make the ESA concept work. Only when
ESA is applied appropriately can the concept of rapid com-
pensation for minor continuing ecological injuries work. How-
ever, the commentors registered concern that, as drafted, the
rule language leaves questions. In §350.33(a)(3)(B), they re-
quested that compensatory restoration should be made a re-
quirement of the Ecological Services Analysis by striking the
phrase "where appropriate" in the third (3rd) sentence of para-
graph 350.33(a)(3)(B), striking "If the person decides to pursue
use of compensatory restoration," leaving the remainder of the
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sentence, "the person must conduct the compensatory restora-
tion and other activities associated with the ecological services
analysis with the approval of and in cooperation with the Nat-
ural Resource Trustees." Without this change, the commentors
argued this language may be misinterpreted to imply that if the
person does not pursue compensatory restoration as a result
of the ecological services analysis, then the person does not
have to seek approval of the Natural Resource Trustees. In
some cases, the conclusion of the ESA may be that no com-
pensatory restoration is warranted; however, approval authority
should still be sought from the trustees.

In addition, Campbell, George & Strong commented that the
Trustees’ involvement in the completion of a restoration project
under the Ecological Services Analyses remedy is a de facto
settlement of natural resource damages (NRDs) for future eco-
logical injuries and should be acknowledged in the rule and/or
preamble (30 TAC §350.33(a)(3)(B) and §350.77(f)(2)). As to
the requirement to seek approval from and cooperate with the
Trustees for conducting restoration, Campbell, George & Strong
chose not to debate the Trustees’ reasons for having that au-
thority, rather, they pointed out that the Trustees’ reasons for
having approval authority should be clearly identified in the rule
and/or preamble. The Trustees have asserted that injury is a
subset of risk, and since habitat restoration is to be used to off-
set ecological risks, a person could argue that the Trustees are
precluded from seeking recovery for natural resource injuries
due to the statutory prohibition against double recovery. The
Trustees, therefore, conclude that any restoration that is con-
ducted as an offset to ecological risks without their approval
and involvement infringes on their statutory authority. Accord-
ingly, the agency (as well as the Trustees) should recognize that
the Trustees’ involvement at sites where restoration is provided
as part of the ecological services analysis is, in effect, a settle-
ment of the person’s NRD liability for future ecological injuries
at that site. Of course, this would not include any potential NRD
liability the person might have for historical lost uses and/or lost
human uses.

Concerning §350.33(a)(3)(B) and §350.77, NOAA, TPWD, and
USFWS commented that the rule is unclear regarding the use of
monitored natural attenuation and the use of institutional con-
trols as a remedial strategy as it relates to ecological PCLs.
Monitored natural attenuation and institutional controls can be
protective to human health; however, these types of remedies
do not apply to the protection of ecological receptors that could
freely move in and out of a contaminated area. The commen-
tors recommended that the rule should state that if COCs are
left in place above ecological PCLs, then an Ecological Ser-
vices Analysis or it’s equivalent must be conducted.

NOAA, TPWD, and USFWS commented that an Ecological Ser-
vices Analysis or it’s equivalent must include: 1) an evaluation of
the effects of reasonable and feasible remediation alternatives
with respect to present and predicted losses of ecological ser-
vice, and 2) clear justification of leaving COC’s in place above
ecologically derived PCL’s. If the Trustees are not party to the
development of an ESA or it’s equivalent, the Person assumes
the risk that a future NRDA action may be pursued against the
party and that the costs of additional remedial action may be
included in the calculation of natural resource damages. The
potential liability associated with leaving contamination in place
above ecologically derived PCL’s without the involvement of the
Trustees should be clearly presented to the regulated commu-
nity via language in the rule or it’s Preamble.

TGLO, TPWD, and USFWS commented that the regulated com-
munity should be made aware that Trustee costs associated
with review of Ecological Services Analyses and compensatory
restoration proposals are considered reasonable costs of as-
sessment related to the evaluation of potential for injuries to
biological resources and are clearly reimbursable under CER-
CLA. The regulated community should also be aware that con-
ducting an Ecological Services Analysis and/or compensatory
restoration in cooperation with the Trustees will not release the
Person from natural resource damages liabilities for past lost
use of ecological services or public use services (as defined
in TAC Title 30, Chapter 20 pursuant to the Oil Spill Preven-
tion and Response Act). Statements which clarify these issues
should be included within the Preamble. TGLO stated that
it should be noted that this rule may impose a greater work-
load upon the trustee agencies and therefore require more staff
time for review. Although we agree that this is a more effi-
cient way of seeking restoration of injured natural resources, the
state agencies must be able to handle the workload so that the
process can be streamlined and not "bogged down" by under-
staffing. The TGLO would need to increase its staff by two qual-
ified full-time employees (FTEs), which would be approximately
$100,000 in salaries and benefits. Please note this as part of
the financial impact analysis for this rule. TGLO requested that
the commission clarify within the preamble that any compen-
sation contemplated by this rule and this process to biological
resources is associated only with primary lost services restora-
tion and future lost services as compared to a baseline. TGLO,
TPWD, and USFWS also commented that it should be stated in
either the preamble or the rule that performance of an Ecologi-
cal Services Analysis and the use of compensatory restoration
will not release the Person from NRDA liability associated with
past lost use of natural resources or their services.

EPA Region 6 commented that the ESA is not clearly defined
in the proposed rule, nor has any prescriptive guidance been
provided by TNRCC as to its application. Unless the TNRCC
provides for specific evaluation criteria to be used in this
evaluation, the ESA should be removed from the proposed rule.

The commission agrees with the ARCADIS Geraghty & Miller
comment that the rule appears contradictory regarding the
ecological services analysis (ESA). The rule has been changed
here and at §350.77 to clarify that although conducting an
ESA is an option, with exception as noted (i.e., concentrations
of COCs exceed ecological PCLs and are proposed to be
left in place with the potential for continuing exposure), it is
an option for which the affected property must be qualified
by the executive director after consultation with the Natural
Resource Trustees in order for that ESA to be considered
as a basis for remedial decisions regarding ecological risks.
The commission disagrees with the comment regarding Trustee
involvement. As discussed in the preamble to the proposed
rule, the Trustees have jurisdictional authority in developing and
evaluating ESA projects and their involvement and approval is
essential. It is only the presumed Trustee involvement which
gives the commission a comfort level in including the ESA
option in the rule. The Trustees are developing a Memorandum
of Understanding (MOU) that will describe in detail how the
process of coordination within the ESA process will work,
including time frames that will keep the process on track for a
timely resolution. This MOU will be subject to public comment
before it is finalized.
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Regarding the Campbell, George & Strong; NOAA; TGLO;
TPWD; and USFWS comments pertaining to the requirement
for the person to obtain Trustee approval when requesting
an ESA, the commission agrees in part with the commentors
and responds as follows: The rule was initially worded to
address the concern that the person not expend time and
money on a project which will not be approved because it
did not qualify for an ESA. In this regard, it made sense to
have those who are ultimately responsible for approving the
ESA (i.e., the Trustees) also be those who decide whether the
circumstances at an affected property merit an ESA. However,
the commission is the authority for remediations in the state
and is not delegating this authority to any other agency.
Therefore, the rule has been changed to no longer require
Trustee approval of the request to pursue an ESA. However,
the commission also recognizes that a decision to pursue a
remedial alternative which could potentially threaten resources
which the Trustees are authorized to protect should be based
on input from the Trustees. Therefore, the rule has also been
changed to reflect that the executive director must consult with
the Natural Resource Trustees before approving the request to
pursue an ESA. The rule retains the language that all ESA-
related activities must be conducted with the approval of and in
cooperation with the Natural Resource Trustees.

The commission disagrees with the Campbell, George & Strong
comment pertaining to the Trustees involvement in the ESA
being considered a de facto settlement of natural resource
damages (NRD) for future ecological injuries. The rule and
preamble outline a process which facilitates the involvement of
the Trustees in the ESA process. Through Trustee involvement,
it is the intent of the commission to provide finality to the level of
restoration required to compensate for future ecological injuries
associated with a given risk management decision. However,
the commission disagrees that restoration performed under an
ESA constitutes a de facto settlement of NRD liability. The
commission recognizes that the Trustees’ reasonable costs of
assessment are a statutory component of NRD liability. As
such, the resolution of NRD liability for continuing ecological
injury, de facto or otherwise, would require reimbursement of
the Trustees’ costs of participation in the ESA process.

The commission also agrees with the NOAA, TGLO, TPWD, and
DOI comments regarding the ESA process and compensatory
ecological restoration for the reasons stated and has amended
the rule to clarify that compensatory ecological restoration and
all other ESA activities must be conducted with the coopera-
tion and approval of the Trustees. The commission also agrees
with the NOAA, TPWD, and USFWS comments regarding the
need for clarification pertaining to the use of monitored natural
attenuation with respect to ecological receptors. The commis-
sion does not intend for monitored natural attenuation to be
used in scenarios where there could be on-going unprotective
exposures to ecological (or human) receptors. A possible ex-
ception to this for ecological concerns occurs when an ESA
is conducted according to §350.33(a)(3)(B). In this case, moni-
tored natural attenuation could potentially be used as part of the
remedial alternative (e.g., when combined with compensatory
ecological restoration) at the affected property to address the
ecological considerations. In a few instances, the ESA may in-
dicate that monitored natural attenuation is the only appropriate
remedial alternative. Regarding the Trustees’ comments on re-
coverable costs and liability, the commission acknowledges that
the Trustees have cost recovery authority, and that participation

in the ESA does not necessarily address all natural resource
damage liability issues.

The commission disagrees with the EPA Region 6 comments
regarding the ESA. The purposes of the rule are to introduce the
concept of an ecological services analysis and to facilitate the
involvement of the Trustees, not to provide specific evaluation
criteria for the ESA process. However, language addressing
minimum requirements for the ESA has been added to the rule.

Additional details of this process may be outlined in the
forthcoming ERA guidance document and/or the planned MOU.

With the exception of a revision to the wording of subsection
(b) which is necessary to clarify its meaning and to make it
consistent with the remainder of the section, and the changes
discussed above, the commission is adopting subsections (a)
and (b) without revision.

Concerning §350.33(a),(b), AFCEE commented that the pro-
posed provisions limit response actions for class 1 groundwa-
ter to technologies, which remove and/or decontaminate. This
restriction against the use of physical controls for class 1 re-
sponse actions is unduly restrictive and expensive. Furthermore
the definition of physical control includes hydraulic containment
wells and interceptor trenches both of which also remove COCs.
The application of these two provisions excludes the use of
pump and treat for class 1 groundwater. To the extent that this
proposal does not distinguish between containment versus re-
moval/decontamination as the object of such physical controls,
the AF request the rule make clear that pump and treat, and
other physical control technologies that also remove and decon-
taminate (interceptor trenches) are allowable response actions
for class 1 groundwater.

The commission repeats that the response actions for class 1
groundwater are limited to removal and/or decontamination be-
cause the objective is to reduce the COC concentrations within
the class 1 groundwater PCLE zone to the critical groundwa-
ter PCLs. Physical controls are not allowed to address class 1
groundwater because the objective is to reduce the COC con-
centrations so that the PCLE zone is gone rather than just con-
tain it over time. The commission maintains that the primary
use of hydraulic containment wells and interceptor trenches is,
at most sites, to passively prevent the continued migration of a
groundwater PCLE zone. The primary use is generally not to
actively withdraw groundwater, such as with a pump-and-treat
system, with the purpose of restoring the water-bearing zone to
the critical groundwater PCLs. In general, therefore, hydraulic
containment wells and interceptor trenches are appropriately
classified as physical control measures. Granted, groundwater
is removed from the PCLE zone using both of these technolo-
gies. The listing of hydraulic containment wells and interceptor
trenches as examples of physical controls does not mean that
these methods could not be considered on a site- specific ba-
sis to be removal measures. Such a designation would require
that the person document to the satisfaction of the executive di-
rector that the performance objectives for class 1 groundwater
can be attained within a reasonable time frame. Under these
circumstances, no modification to the physical control definition
is necessary or warranted.

Concerning §350.33(a),(b), Brown Carls & Mitchell commented
that under Remedy Standard B, for class 1 groundwater PCLE
zones, a person must use removal and/or decontamination to
critical groundwater PCLs without controls. This makes Rem-
edy Standard B for class 1 groundwater identical to Remedy
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Standard A. This overlap is confusing and should be clarified.
Also, it would be helpful to clearly state that demonstration of
technical impracticability is only available for class 1 groundwa-
ter under Remedy Standard B. Because class 1 groundwater
will evidently be treated differently by the commission, we would
suggest that all references to class 1 groundwater be consoli-
dated into one section.

Brown Carls & Mitchell stated that the rule is confusing because
the requirements for class 1 groundwater are the same under
Remedy Standard A as for Remedy Standard B. The commis-
sion disagrees since it is an entire affected property rather than
an environmental medium which qualifies for a remedy stan-
dard. Yes, class 1 groundwater must be restored to the critical
PCLs under both Remedy Standards A and B. However, the
surface and subsurface soil PCLE zones must be removed and/
or decontaminated under Remedy Standard A and can be re-
moved, decontaminated, and/or controlled under Remedy Stan-
dard B. In addition, this commentor suggested that all refer-
ences to class 1 groundwater be consolidated in a single loca-
tion. The commission disagrees. The exception to the use of
control measures for class 1 groundwater placed in §350.33(b)
and the statement of the general groundwater response ob-
jectives in §350.33(f)(1) is a logical organization and does not
require revision.

Concerning §350.33(a),(b), Exxon supported the recognition
of the range of potential remedial options including natural
attenuation and the use of engineering and institutional controls.

Concerning §350.33(a),(b), Chevron, Phillips, and AFCEE sup-
ported the recognition by TNRCC of the usefulness of moni-
tored natural attenuation as a remedy. Henry, Lowerre, John-
son & Frederick commented that the rules move Texas toward
relying on ground water and soils to use their natural ability to
assimilate contamination and convert toxic chemicals into safe
chemicals. That is a dangerous step. It assumes that the sys-
tem under stress to cleanse itself is not exposed to another
type or round of contamination which can overload the system.
Natural attenuation is not proven for many chemicals and can
take 50 to 100 years to work, if, in fact, it works at all. If natu-
ral attenuation is allowed it must only be use when it is proven
to work, not when it can work in theory. Phillips stated that
the TNRCC should clarify that a monitored natural attenuation
approach could allow NAPL to remain in place, even though
the monitoring period could be quite long. AFCEE commented
that it was concerned that agency staff might misinterpret the
following preamble language: "The 15 year time period is con-
sidered an adequate time frame, based on the agency’s ex-
perience with the PST program, to complete a remedial action
that relies on monitored natural attenuation." Contaminants typi-
cally encountered in the PST program, petroleum hydrocarbons,
do not degrade using the same mechanisms as other contam-
inants typically encountered in the Industrial and Hazardous
Waste program, chlorinated hydrocarbons. AFCEE stated that
while 15-years may be a reasonable time frame for petroleum
hydrocarbons, chlorinated hydrocarbons undergoing reductive
dechlorination may take much longer. This is an important sci-
entific distinction that should be acknowledged in the preamble.
Additionally, AFCEE asserted that the EPA does not prescribe
what is to be considered a reasonable time frame for conduct-
ing MNA response actions. The EPA policy on MNA (OSWER
Directive 9200.4-17 "Use of Monitored Natural Attenuation at
Superfund, RCRA Corrective Action, and Underground Storage
Tank Sites") recognizes that "decisions regarding the "reason-

ableness" of remediation time frame for any given remedy al-
ternative should then be evaluated on a site-specific bases."
The AF requests language be added to the preamble to clarify
that 15-years will not be mandated as the measure of deter-
mining reasonable timeframes for MNA application. TransSys-
tems commented that the proposed TRRP should allow Tier
2 cleanup levels with natural attenuation. If natural attenua-
tion effects are technically demonstrated as site characteriza-
tion phenomena and as an appropriate site remedy, then pe-
riodic groundwater monitoring of these characteristics should
be part of the institutional controls and/or long term care under
Standard B for either Tier 3 or 3 cleanups. Of critical impor-
tance to consider when implementing natural attenuation as a
site remedial technology option, is the level of uncertainty for
long duration groundwater cleanups is largely offset by the long
term care requirements under the Standard B provisions. Fi-
nally, Chevron commented that the language, "anticipated time
frame to achieve the critical groundwater PCLs is reasonable,"
leaves the determination of this performance standard unde-
fined.

The commission also received a number of comments regard-
ing monitored natural attenuation which is discussed as a pos-
sible remedial alternative at §350.33(b)(2). Exxon supported
the rule’s recognition of the range of potential options including
natural attenuation and the use of engineering and institutional
controls. Chevron noted their support of the agency’s recogni-
tion of monitored natural attenuation as a remedy. The com-
ments by Exxon and Chevron are statements of support for the
use of monitored natural attenuation and require no response.
The comment provided by Henry, Lowerre, Johnson & Fred-
erick has previously been responded to in the section of this
preamble regarding §350.32(b)(3) which pertains to the use of
monitored natural attenuation under Remedy Standard A. The
responses provided for Remedy Standard A are also relevant to
use of monitored natural attenuation under Remedy Standard
B. Monitored natural attenuation used under Remedy Standard
A must qualify as a decontamination process while monitored
natural attenuation used under Remedy Standard B can be ei-
ther a decontamination or control measure. The comment by
Phillips requested the agency to conclude that monitored nat-
ural attenuation would allow NAPLs to remain in place, per-
haps for a quite long monitoring period. The commission does
not concur with the commentor’s request. Outside of a plume
management zone, NAPLs can be addressed by §350.33(f)(3)
to the extent that it is technically impracticable to remove the
NAPLs. Within a plume management zone, NAPLs are ad-
dressed by §350.33(f)(4)(E). With regard to Phillip’s statement
that the monitoring period for a natural attenuation remedy could
be "quite long", the agency notes that all response actions, in-
cluding natural attenuation, must be capable of achieving the
Remedy Standard B response objectives within a "reasonable
time frame". The agency does not plan to specify in an across-
the- board fashion what is a reasonable time period for comple-
tion of response actions at all affected properties in Texas. This
will be a case-by-case determination as previously discussed in
§350.32(b)(3) regarding use of natural attenuation under Rem-
edy Standard A. AFCEE was concerned that the 15 year time
period found in §350.31(h) would be interpreted as determining
what is a reasonable time frame for a monitored natural atten-
uation remedy. The determination of a reasonable time frame
to attain response objectives for a remedy standard is to be
based on a site-specific evaluation of an affected property and
not a default 15 year period. Persons can view the 15 year
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period as a period to make a determination that monitored nat-
ural attenuation will be an effective, timely remedy, not that it
must be completed within the 15 year window. With regard to
TranSystem’s comment, PCLs to be used with monitored nat-
ural attenuation can be determined using Tier 1, 2, or 3. The
periodic groundwater monitoring schedule will be proposed by
the person as a part of the response action plan. After the
response action plan is approved by the agency, the included
schedule and the details of the monitoring plan will be imple-
mented by the person during the response action. And finally,
this preamble previously discusses what the commission means
by a reasonable time to complete a response action.

Concerning §350.33(a),(b), AFCEE commented that it under-
stands that the agency’s motivation for going to a more stan-
dardized approach ("one-size-fits-all") is in part due to staffing
concerns. Allowing more innovative solutions and flexibility re-
quires an increased resource commitment on the agency’s part.
However, for facilities that directly participate in the funding of
agency oversight flexibility should not be limited. The Depart-
ment of Defense through a memorandum of agreement with the
states participates in the funding for state regulatory oversight.
The rule should not limit options due to agency resource con-
straints if the regulated facility contributes to the funding of their
oversight.

AFCEE commented that they understood that the agency’s mo-
tivation for going to a more standardized approach (i.e., "one-
size-fits-all") is in part due to staffing concerns. They further
stated that for facilities that directly participate in the funding
of the agency, oversight flexibility should not be limited. First,
the commission does not concur that it is adopting a "one-size-
fits-all" rule. The rule does provide soil and groundwater per-
formance objectives for attaining the remedy standards and for
adequately protecting human health and the environment; how-
ever, it does not specify the particular removal, decontamina-
tion, and/or control approaches that a person will use to achieve
these performance objectives. Also, we do not concur that we
have specified "standardized approaches" that limit "innovative
solutions" and flexibility. Moreover, oversight is not limited. The
list of reports defined for use under Remedy Standard B (i.e.,
affected property assessment report, response action effective-
ness report, response action plan, response action completion
report, and post-response action care reports) and the man-
ner in which these reports are to be used, as described in
§350.31 and §350.33, merely describe the minimum and typical
reporting to be performed to maintain conformance with Rem-
edy Standard B. If some other regulation requires additional or
more stringent reporting, for example RCRA, the agency will,
of course, perform whatever additional review is necessary. Fi-
nally, the agency points out that at the current level of funding,
although appreciated, the staff positions funded by the Depart-
ment of Defense are essentially at maximum workload already.
Additionally, the commission is constrained by staffing caps set
by the legislature and other administrative issues that revolve
around governmental entities that limit the number of staff, even
if funds are available.

Concerning §350.33(a),(b), Henry, Lowerre, Johnson & Fred-
erick commented that the current environmental programs of
EPA and Texas emphasize pollution abatement, because of the
uncertainties involved in evaluating risks of exposure to pub-
lic health and the environment. Moreover, pollution abatement
steps, such as groundwater extraction and treatment, are often
effective and economically practical. The proposed TRRP ap-

pears to be based on the unjustified and unexplained assump-
tion that such activities are always not practical or economically
feasible. As a result, the proposed TRRP would shift the pro-
grams to an emphasis on reducing exposures. Thus, some con-
taminants will be left in place, even if the added costs of removal
of those contaminants with others are negligible. TNRCC has
provided no justification for such changes, except the potential
for the regulated industries and TNRCC to save money. Henry,
Lowerre, Johnson & Frederick commented that the proposed
TRRP conflicts with historic policies for active remediation. In
their place, the TRRP encourages the use of engineered con-
trols, even untried and untested controls. The failure rate of
such controls in the past has been significant. Despite the cer-
tainty of some failures, the proposed TRRP does not provide
the financial assurance mechanism, monitoring, reporting and
other back-up systems to evaluate and respond to such failures.
Finally, engineered controls do not eliminate the contamination.
The use of engineered controls needs to be limited to cases
where there is proof that remediation is not economically feasi-
ble or reasonable. Finally Henry, Lowerre, Johnson & Frederick
commented that Remedy Standard B may be interpreted to cre-
ate an inadvertent incentive for industrial facilities to leave waste
in place and not initiate groundwater cleanups.

The commission does not agree with any of the statements
provided by Henry, Lowerre, Johnson & Frederick. One of the
commission’s primary objectives in developing TRRP was to
establish a uniform set of performance-based soil and ground-
water response objective to guide response actions at affected
properties regulated via the agency’s Office of Permitting and
other applicable program areas. These fundamental objectives
are policy determinations and are being adopted by the commis-
sion in TRRP to apply in a uniform fashion rather than to have
these high- level decisions be subject to unwarranted variability
from site to site. The exact manner in which these performance
objectives will be attained at individual affected properties will
be determined on a site-specific basis. Through a four year pro-
cess which involved two conceptual documents and significant
interaction with stakeholders, the commission has used its best
professional, scientific, and societal judgment in developing and
promulgating this rule. The primary performance standard for
Remedy Standard B is stated in §350.33(a)(1), and with later
qualifying text, requires a person to "remove, decontaminate
and/or control the surface soil, subsurface soil, and groundwa-
ter human health PCLE zones". One of the primary activities
in issuing this rule has been to determine those circumstances
when a pollution cleanup (i.e., remove and/or decontaminate)
response must be used and when an exposure prevention (i.e.,
remove, decontaminate, and/or control) remedy may be used.
The commission does not agree with the assertion that a pol-
lution cleanup response action should be used for all soil and
groundwater PCLE zones regardless of the circumstances.

The commission concludes that this rule strikes an appropriate
balance between requiring pollution cleanup response actions
and allowing physical controls, institutional controls and finan-
cial assurance to prevent the exposure of humans and eco-
logical receptors to unprotective levels of COCs. For example,
TRRP under Remedy Standard B will allow a cap to be used
provided it will reliably contain the COCs within a soil PCLE zone
over time. Also, provided an affected property qualifies, TRRP
will allow COCs to remain within a plume management zone
within class 2 or 3 groundwater. The commission concludes
that TRRP will provide greater levels of protection for human
and ecological receptors because it is more cost-effective and
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the built-in flexibility will result in persons more rapidly pursuing
completion of response actions. In addition, financial assurance
for post-response action care will provide greater protection by
increasing the assurance that post-closure monitoring will be
completed. Contrary to Henry, Lowerre, Johnson & Frederick’s
statement, TRRP does specify the process a person will use
for providing financial assurance and for monitoring and report-
ing during the performance of a response action and during the
post-response action care period. With regard to the assertion
that TRRP may create an incentive for industrial facilities not
to initiate groundwater cleanups, the commission notes that it
initially considered requiring cleanup of all affected groundwa-
ter to the PCLs, but moved from that position because it would
have been more stringent than the existing regulation at that
time. Also, it would not recognize technical and financial limi-
tations. It would not recognize that all groundwater impacts do
not represent the same threat to human health and the environ-
ment, and therefore, do not warrant the same level of restora-
tion. Finally, it does not recognize the effectiveness of exposure
prevention response objectives. The commission determined
that allowing the use of exposure prevention response actions
in certain situations is consistent with previous regulations and
practices and protective of human health and the environment.
Also, it should foster the implementation of more response ac-
tions since such responses are more feasible to implement.
Therefore, the commission has decided not to require a pol-
lution cleanup approach for all groundwater PCLE zones and to
allow an exposure prevention approach for qualifying ground-
water PCLE zones. Under Remedy Standard B, persons can
take a removal, decontamination, and/or control approach for
soil PCLE zones provided the response objectives will be at-
tained and then maintained over time.

Also with regard to §350.33(a),(b), Chevron, TCC, and TXOGA
commented that although it is clear that the agency is trying
to protect against further degradation of groundwater after
the RAP is submitted, if the concentration of COCs does
not increase at the attenuation monitoring points, then it can
be assumed that even though COCs may be leaching from
the soil, there is no net increase in risk within the plume
management zone, or more specifically at the alternate POE.
Therefore this subsection is unnecessary provided that the
requirements of §350.33(a)(1) are met. The commentors
suggested that the agency should also consider the use of
critical attenuation monitoring points, which would be those
points along the plume that are considered true early warning
points for potential exceedances at the POE. Exceedance at any
attenuation monitoring point is far too conservative considering
that larger facilities may be monitoring tens of acres within
a single management area, or facility operating area. Mobil
commented that to attain Remedy Standard B, the person
conducting the remediation must ensure that the concentration
of COCs in class 2 groundwater must not increase due to
leachate from soils or subsurface soils from that concentration
identified at the time of the RAP submission. Mobil stated
this requirement seems to negate the option of using Facility
Operations Areas. Also, to limit the use of natural attenuation
and biodegradation. At properties that may span many acres,
and that may have monitoring wells down-gradient from the
source area and between any potential point of exposure,
this proposal seems to negate the concept of risk-based
corrective action. Chevron and Mobil recommended removing
this requirement. As an alternative, Chevron recommended
replacing it with critical attenuation monitoring points.

The TCC in conjunction with the Texas Oil and Gas Association,
Chevron, and Mobil all submitted similarly worded comments
regarding §350.33(a)(2). This provision requires a person to
ensure that any leachate from the surface and subsurface soil
PCLE zones, in the circumstance when a plume management
zone and alternate POE have been established, does not
increase the concentration of COCs in class 2 groundwater
above the measured concentration at the time the response
action plan was submitted. This provision means that the
person must manage any soil PCLE zones such that the
COC concentrations do not increase over time throughout an
underlying class 2 plume management zone. The commentors
stated that this provision should be removed. Their rationale is
that if the concentration of COCs do not increase at attenuation
monitoring points or at the POE at the downgradient extent of
the plume management zone then there is no increased risk
even if COCs are leaching from the soils. The commission
does not agree with the commentors’ assessment.

This paragraph discusses the commission’s logic for adopting
this requirement for soils overlying class 2 groundwater. This
analysis also provides further insight into the "pollution cleanup"
versus "exposure prevention" balance that the commission is
establishing in this rule. The commission considered three
soil source area response objectives which could be adopted
in the situation where under Remedy Standard B such soil
source areas overlie presently contaminated class 2 or 3
groundwater-bearing units which qualify as plume management
zones. First, the soil source area could always be removed,
decontaminated, and/or controlled, regardless of the current
condition of the underlying groundwater, such that it does not
serve as a continuing source of COC migration above the
critical groundwater PCLs (approach recommended by Henry,
Lowerre, Johnson & Frederick). Second, the soil source area
could be removed, decontaminated, and/or controlled so that
the concentration of COCs within class 2 groundwater below
the soil source area do not increase with time. This is
essentially requiring the soil source area to be managed so
that the groundwater contamination does not get worse with
time (approach being adopted today by the commission). And
third, the soil source area could be removed, decontaminated,
and/or controlled such that concentrations of COCs could be
allowed to increase just so long as the critical groundwater
PCLs are not exceeded at the downgradient extent of the
plume management zone (approach recommended by TCC
et al). The commission is adopting today under §350.33(f)(4)
an exposure prevention approach for currently affected class 2
and 3 groundwater by establishing a plume management zone
approach. The commission is adopting this approach because
it is both economically reasonable and protective of human
health and the environment. The commission is also discussing
here flexibility with regard to the degree of control required for
soil source areas overlying currently contaminated class 2 and
3 groundwaters. The commission is not, however, providing
flexibility for soil source areas overlying class 1 groundwater
or uncontaminated class 2 or 3 groundwater. When a plume
management zone is authorized pursuant to §350.33(f)(4) in
currently affected class 2 or 3 groundwater, groundwater POEs
are not set directly beneath the soil source area. They are
alternatively set some distance downgradient at the boundary of
the plume management zone. In this situation, the groundwater
PCLs must be met at the boundary of the plume management
zone and not in groundwater located directly beneath the
soil source area. COC concentrations which exceed the
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PCLs remain in groundwater in the intervening area between
the soil source area and the downgradient boundary of the
plume management zone. As a result, it would be very
difficult to determine in the field whether leachate entering
groundwater from overlying soils had COC concentrations
above the critical groundwater PCLs. Thus, with class 3
groundwater, the commission is requiring that soil source areas
be removed, decontaminated, and/or controlled such that the
critical groundwater PCL is not exceeded at the boundary of the
plume management zone. The commission is adopting a more
conservative pollution prevention approach in the circumstance
where a soil source area overlies class 2 groundwater. The
pollution prevention response objective requires that the soil
source area be removed, decontaminated, and/or controlled to
the extent necessary such that the concentrations of COCs
in the underlying groundwater do not increase above levels
present at the time the response action plan is submitted to the
executive director. The commission is adopting this requirement
because it is reasonable, prudent, and in the best interest of the
current and future citizens of this state. Class 2 groundwater
is a potential future drinking water supply and, even though
agreeing to a plume management zone for currently affected
class 2 groundwater, the commission is not "writing off" its use
for all time.

Mobil postulated that the class 2 groundwater soil response
objective effectively prohibits a facility operations area (FOA)
as allowed in Subchapter G. The commission disagrees. The
person has additional flexibility under FOA which amends these
provisions during the life of the FOA.

The previous commentors also requested that the commission
designate critical attenuation monitoring points within the plume
management zone because it is far too conservative at larger
facilities for every attenuation monitoring point to be used as
an early warning location of a PCL exceedence at the POE.
No change to the rule is necessary in response to these
comments. Section 350.33(f)(4)(D)(i) specifies that the number
and location of attenuation monitoring points shall be adequate
to reliably verify over time the current and future conformance
with the plume management zone response objectives. The
provision continues that the number and location of attenuation
monitoring points shall depend on a site-specific evaluation
of a number of factors. The person, based on this site-
specific analysis, will propose the number and location of
attenuation monitoring points in the response action plan. When
reviewing the response action plan, the agency will either
accept or comment on/modify the number and/or placement of
attenuation monitoring points. Once the response action plan is
approved by the executive director, the person will be required to
manage the plume management zone, including the attenuation
monitoring points, in accordance with the details of the approved
plan.

Concerning §350.33(a),(b), EPA Region 6 commented that this
section appears to provide for the consideration of the protec-
tion of ecological resources as a secondary concern. Writing
in terms of "minimal" human health threats and "significant"
or "highly disproportionate" effects on ecological receptors are
not clearly defined which would lead to subjective judgements
and inconsistent application. Ultimately, TNRCC should clearly
state the performance criteria for this type of comparison evalu-
ation between human health and environmental impacts, other-
wise, EPA Region 6 recommended that TNRCC consider both
types of protection and base the ultimate risk-based decision

on the most stringent unless there are tangible mitigating cir-
cumstances to do otherwise.

EPA Region 6 commented that the wording of §350.33(a)(3)
appears to place the consideration of protection of ecological
receptors as a secondary concern. They also commented that
the terms "minimal" human health threats and "significant and
highly disproportionate" effect on ecological receptors are not
clearly defined and will lead to subjective judgments. Actually,
this provision provides increased protection for ecological re-
ceptors. The sentence in question reads: "When human health
PCLs are exceeded within environmental media at an affected
property, a person must perform a response action pursuant
to paragraph (1) of this subsection to address the risks to hu-
man health unless the person adequately demonstrates that the
threats to human health are minimal and that a human health-
based response action would have a significant and highly dis-
proportionate effect on ecological receptors". The intent of this
language is to remove the requirement to perform a response
action if the risk reduction to humans as a result of the action
would be low but the adverse effects on ecological receptors
would be very high. TRRP is a performance-based rule and
the agency considers that this language is sufficient to evaluate
whether a person makes an adequate demonstration.

Further, terms like "minimal" and "significant" and "highly
disproportionate" are performance-based and are a common
and normal convention in rulemakings. One only needs
to review the EPA’s own rules and guidance to verify this
conclusion. These terms provide intent and the flexibility
to ensure that appropriate actions are taken; therefore, the
commission is not amending the rule in response to these
comments.

Concerning §350.33(a),(b), Henry, Lowerre, Johnson & Freder-
ick commented that any physical controls need to be designed
so that local governments can abate nuisance conditions and
enforce ordinances controlling weed conditions on the property
if the property owner does not abate such conditions.

Henry, Lowerre, Johnson & Frederick stated that any physical
controls need to be designed so that local governments can
abate nuisance conditions and enforce ordinances if property
owners do not abate such conditions. Such conditions include
weeds on the property, the breeding of mosquitos, and the
harborage of rats or vermin. The commission notes that its
primary mission in preparing a response action rule for affected
properties involves protecting human health and the environ-
ment from hazards posed by COCs. However, physical control
measures designed, constructed, and maintained to fulfill the
performance objectives for a TRRP remedy standard should, in
all likelihood, not pose the listed nuisance problems. If they do,
the commission has no objection to local governments enforc-
ing their ordinances against nuisance conditions.

Concerning §350.33(a),(b), EPA Region 6 commented Remedy
Standard B requires that class 1 ground waters must be cleaned
up to the PCL standards, but class 2 ground waters may remain
contaminated if only controls are used. Class 2 ground waters
are a usable water supply, and with Texas’ population growth
and ever increasing demands for water supplies, it is not in
the public or environmental interest to allow contamination of
useable ground water that could be needed to meet these
growing water demands. Class 2 ground waters may become
class 1 ground waters in the future. Remedy Standard B should
provide for removal and/or decontamination to the PCL for each
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COC for both class 1 and class 2 ground waters. EPA Region
6 also commented that controls should not include institutional
controls, but rather physical controls when dealing with class 2
ground water aquifers.

The commission does not agree with EPA Region 6’s conclu-
sion or that their comment accurately characterizes the require-
ments of this rule regarding class 2 groundwater. By definition,
a class 2 groundwater-bearing unit is initially considered suit-
able for use as a human drinking water supply. This means
that, unless modified, the POE to class 2 groundwater shall be
throughout the on and off-site extent of the groundwater PCLE
zone. Additionally, the rule we are issuing today takes a pollu-
tion prevention approach for any class 1, 2, or 3 groundwater-
bearing unit which does not contain COCs above the critical
PCLs. The requirement here is that a clean groundwater-
bearing unit shall not be allowed to become contaminated over
time. With regard to affected groundwater, which would apply
to class 2 groundwater, the general groundwater response ob-
jectives are listed in §350.33(f)(1) and must be attained unless
a person demonstrates that an affected property qualifies for
one or more of the identified areas of flexibility: §350.33(f)(2)–
(waste control unit); §350.33(f)(3)–(technical impracticability);
and §350.33(f)(4)–(plume management zone). Until and un-
less the executive director concurs with the designation of a
plume management zone, or one of the other two areas of flex-
ibility, the person is required to remediate a class 2 groundwater
PCLE zone to the critical groundwater PCLs. Detailed factors
to guide the evaluation of acceptability of a plume management
zone are listed at §350.33(f)(4)(A) and are expressed in terms
of potential adverse effects on groundwater and surface water
quality. If a plume management zone is approved, then an ex-
posure prevention approach would be used in which the critical
PCL would only need to be attained at the groundwater POE at
the downgradient limit of the plume management zone.

In adopting this policy for currently affected class 2 groundwater,
the commission has noted the statement by the legislature in
the Groundwater Protection Act (Texas Water Code, Chapter
26.401) that "aquifers vary both in their potential for beneficial
use and in their susceptibility for contamination". When a plume
management zone is agreed to for class 2 groundwater, the
commission is not "writing off" the groundwater within this zone
forever. By including plume management zones in this rule, the
commission is making the scientific and policy determination
that there are some groundwater contamination situations which
are more appropriately managed by an "exposure prevention"
rather than a "pollution cleanup" approach. The agency
expects, since the source areas will have been controlled, that
over time natural attenuation will decrease the concentration of
many COCs as they flow within the plume management zone.
Thus, the commission expects the class 2 groundwater within
the plume management zone at many sites to be restored to
the critical PCLs over time.

EPA Region 6 stated in response to Remedy Standard B that the
word "controls" when referring to class 2 groundwater aquifers
should only refer to "physical" and not "institutional" controls.
The commission disagrees. In addition to the institutional con-
trols required in response to §350.31(g) and (h), the commis-
sion has prepared Remedy Standard B so that an institutional
control would be used if a waste control unit, technical imprac-
ticability, or plume management zone modified groundwater re-
sponse objective is used. These institutional controls would be
used to notify persons about the presence of COCs in ground-

water which could be a hazard. These institutional controls are
prudent and warranted to protect human health. Further, if the
person can demonstrate that the COCs in groundwater are at
steady-state or declining conditions, then there is no basis for
requirement of a physical control. Physical controls are war-
ranted when they are necessary to control the extent of COCs
or to prevent access to the COCs.

EPA Region 6’s comments regarding controls and §350.33(b)
alerted the commission to two necessary changes to the text of
this subsection. First, for the purpose of clarity and consistency,
the commission is adding the text "As defined further by the
surface and subsurface soil response objectives in subsection
(e) and the groundwater response objectives in subsection (f),"
to the beginning of this subsection. This change is necessary
because all combinations of removal, decontamination, and/
or control remedies are not available in all situations and
their availability is further specified in subsections (e) and (f).
This clarification is consistent with the commission’s intent as
expressed in the remainder of this section. As an example,
with regard to a class 2 groundwater PCLE zone, and as
previously discussed, a person is initially required to meet the
groundwater cleanup response objective of §350.33(f)(1) and
could not use a plume management zone of §350.33(f)(4) as
a control measure unless approved by the executive director.
Second, §350.33(b) presently lists the remedy types as ". . .
removal and/or decontamination with controls or controls only. .
." This is clearly not consistent with the commission’s intent
since both of these remedy types involve control measures.
Thus, for the sake of consistency and accuracy, the list of types
of response actions has been revised to read ". . . removal
and/or decontamination, removal and/or decontamination with
controls, or controls only. . ." This text is consistent with the
remedy types listed for soil PCLE zones in §350.33(e).

AFCEE expressed concern that the 15 year time period speci-
fied in §350.31(h) would be used to judge whether a monitored
natural attenuation response action was achieving the required
performance objectives within a reasonable time frame.

No. The determination of a reasonable time frame to attain
response objectives for a remedy standard is to be based on a
site-specific evaluation of an affected property, not a default 15
year period. Persons can view the 15 year period as a period
to make a determination that monitored natural attenuation will
be an effective, timely remedy, not that it must be completed
within the 15 year window.

Concerning §350.33(a),(b), Henry, Lowerre, Johnson & Freder-
ick commented that it is not readily apparent what the concept
of using controls to achieve residential land use means. They
inquired as to what types of controls and restrictions does the
agency envision.

As one example, a plume management zone could extend be-
neath a residential property where the surface and subsurface
soil does not contain COCs above the critical PCLs. The plume
management zone would need to be analyzed to make sure
that volatile emissions do not present a hazard to residents at
the land surface. Also, the presence of the plume management
zone below the residential property would be noticed with an
institutional control in the land records. As a second exam-
ple, under TRRP the standard POE to residential surface soil
is from the land surface to 15 feet in depth, to groundwater,
or to bedrock, whichever is shallower. A person could propose
residential land use with a shallower POE to surface soils for
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the property. Approval of such a proposal would be made on a
site-specific basis. At a minimum, the person would be required
to demonstrate that volatile emissions do not present a hazard,
that a realistic and enforceable restriction against excavation
below the protective depth is publicized, that the excavation re-
striction is recorded in an institutional control, and in general
that the proposed use of the property will be protective of hu-
man health and the environment.

Concerning §350.33(a),(b), Henry, Lowerre, Johnson & Fred-
erick commented that notice and an opportunity for comment
need to be provided to adjacent landowners and local govern-
mental authorities prior to the implementation of any remedy
involving institutional or engineering controls.

Adjacent landowners and municipalities may be notified pur-
suant to §350.55 of the availability of sample results if a person
collects samples from property which he does not own (i.e.,
off-site properties and leased lands). Moreover, a municipality
would be notified in response to §350.74(j)(2)(E) if a person re-
quests to vary one of the default commercial/industrial exposure
factors for the affected property when determining risk-based
exposure limits. The commission has worked hard, to the ex-
tent consistent with existing statutes, to incorporate into TRRP
the notice and informed consent of the public and municipali-
ties. However, in the situation in which the person performing
the response action is the landowner and any surface soil, sub-
surface soil, and/or groundwater PCLE zone(s) are restricted to
the subject source property, TRRP does not require the notifi-
cation of the adjacent landowners or of the municipality. Any
more stringent or additional notification and public participation
requirement which is applicable to the property in response to
another regulation, such as RCRA, would, of course, have to
be complied with.

Concerning §350.33(b)(2), Henry, Lowerre, Johnson & Freder-
ick commented that regarding the use of natural attenuation,
EPA recognizes the process as effective for non- chlorinat-
edhydrocarbons such as fuels. However, its effectiveness for
other contaminants is not as well demonstrated. Henry, Low-
erre, Johnson & Frederick suggests TNRCC consider specify-
ing what conditions are appropriate for monitored natural at-
tenuation. Use of this approach should be closely monitored
to assure degradation is occurring. Henry, Lowerre, Johnson
& Frederick also commented that the proposed program en-
dangers future groundwater supplies in a multitude of ways -
from the definition of a currently or potentially usable source
to the reliance on "natural attenuation" of contaminants in soil.
Moreover, the program fails to provide for any remedy if it turns
out the predictions of the risk assessment and modeling were
wrong, and contaminants do migrate off-site above safe levels.
Finally, Henry, Lowerre, Johnson & Frederick commented that
the rules move Texas toward relying on ground water and soils
to use their natural ability to assimilate contamination and con-
vert toxic chemicals into safe chemicals. That is a dangerous
step. It assumes that the system under stress to cleanse itself
is not exposed to another type or round of contamination which
can overload the system. Natural attenuation is not proven for
many chemicals and can take 50 to 100 years to work, if, in fact,
it works at all. If natural attenuation is allowed it must only be
use when it is proven to work, not when it can work in theory.

The commission refers persons to the responses provided for
comments in regard to §350.32(b)(3).

§350.33(c)

The commission did not receive any comments on proposed
§350.33(c).

§350.33(d)

Concerning §350.33(d), Henry, Lowerre, Johnson & Frederick
asked what process will TNRCC utilize to evaluate when interim
stabilization measure are required. Henry, Lowerre, Johnson
& Frederick suggested that TNRCC promulgate standards for
implementing stabilization activities because experience shows
that recalcitrant persons ignore guidance with the argument that
it is not enforceable.

This comment pertains to the requirement that the person must
receive the executive director’s written approval of a response
action plan before commencing response actions to attain the
standard, but this does not preclude the person from taking
interim actions. The obvious situation where an interim action
or stabilization measure could reasonably be pursued is where
human and/or ecological receptors are actually being exposed
to COCs at concentrations in excess of the PCLs so that waiting
for the normal approval process of a response action plan before
action would not be acceptable. Henry, Lowerre, Johnson
& Frederick further suggested that the agency promulgate
standards for implementing stabilization activities. At this point,
the agency plans to manage the review of the need for and
conduct of interim actions based on case- by-case evaluations.

Also concerning §350.33(d), Henry, Lowerre, Johnson & Fred-
erick commented that TNRCC apparently plans to rely upon vol-
untary compliance for the TRRP. The provisions of the TRRP
are written in vague and conflicting language, making enforce-
ment impractical, if not impossible. The "self implementing" pro-
visions will not be subject to effective enforcement, since there
is no adequate notice or reporting of the actions being taken.

The commission disagrees with these statements. In the first
place, TRRP as an over- arching technical rule will be imple-
mented through the various program areas identified in §350.2
(relating to Applicability). Therefore, compliance with and en-
forcement of TRRP will be managed by the program areas.
The commission disagrees with the assertion that the remedy
standards are written in vague, conflicting language making en-
forcement impossible. The remedy standards are crafted using
performance-based language which details the response objec-
tives which are to be achieved. The remedy standards purpose-
fully describe the required performance rather than attempting
to define by rule exactly how every problem will be resolved. An
enforcement action referencing TRRP would involve a demon-
stration by the commission that a person had failed to achieve
the performance objectives for the remedy standard in question.
Since these performance objectives are neither vague nor con-
flicting, enforcement using TRRP will be feasible. And finally,
the discussion in the last sentence regarding "no adequate no-
tice or reporting of actions being taken" is not correct in light
of the sequence of reports summarized in Subchapter E (relat-
ing to Reports). In regard to the statement that the commis-
sion plans to rely upon voluntary compliance, the commission
amends the rule to clarify that the person must receive the ex-
ecutive director’s written approval of the affected property as-
sessment report in addition to the response action plan.

§350.33(e)

Concerning §350.33(e), Brown Carls & Mitchell commented
that according to the proposed rule and preamble, a person
my use the following options to meet Remedy Standard B
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objectives: (1) removal and/or decontamination; (2) removal
and/or decontamination with physical or institutional controls;
or (3) use of physical or institutional controls only. If a
person chooses removal and/or decontamination, then elects to
achieve the general Remedy Standard B groundwater response
objectives, this approach becomes identical to remedy Standard
A. Brown Carls & Mitchell stated that this overlap is confusing
and should be eliminated.

The commission agrees with Brown Carls & Mitchell’s analysis
that if a person removes and/or decontaminates the soil PCLE
zone and uses the general groundwater response objectives
that this ends up with the same result under Remedy Standard
B as for Remedy Standard A. The commission, however, does
not agree either that this is confusing or should be eliminated.
Remember that it is an entire affected property and not a
particular environmental medium which qualifies for a remedy
standard. The way Remedy Standard B is written it provides
maximum flexibility. For example, a person could remove and/
or decontaminate the soil PCLE zone and then qualify to use
a groundwater plume management zone as a control measure.
Or the person could restore the groundwater using the general
groundwater response objectives and control the soil PCLE
zone.

§350.33(f)

Concerning §350.33(f), ARCADIS Geraghty & Miller, Chevron,
and Fina commented that there is no scientific or policy
justification for excluding the use of technical impracticability
and a plume management zone together. The commentors
believe that these two concepts can and do work together at
actual sites today for certain COCs under certain hydrogeologic
conditions, e.g., the concentrations of a NAPL cannot be
reduced to the applicable PCLs within a reasonable time frame
(TI), but the concentrations of the dissolved phase plume
associated with the NAPL will also not exceed the PCLs
within a plume management zone because of hydrogeologic
constraints or natural attenuation factors. Fina stated that
for instance, an offsite DNAPL contamination with a dissolved
plume could result in a request for technical impracticality to
manage the DNAPLs while a different plume management use
would be appropriate for the dissolved constituents. Therefore,
we suggest that the mutual exclusion of these two approaches is
not technically supported and should be removed from the final
rule. Brown & Caldwell suggested modifying the provision to
allow for the use of a plume management zone with a technical
impracticability demonstration if the technical impracticability
zone is isolated from the plume management zone through
physical control, such as a slurry wall or groundwater interceptor
trench.

The agency received several comments which suggested that
there was no technically defensible reason for not allowing a
person to use both a technical impracticability demonstration
and a plume management zone to address the problems
posed by a single groundwater PCLE zone. The commission
is accepting the general thrust of these comments for the
reasons given. However, when combined with a technical
impracticability demonstration the plume management zone is
a "no growth" plume management zone. The boundary of the
groundwater PCLE zone is not allowed to expand. The agency
has modified the second sentence quoted above based upon
the comments received and so that it now more clearly states
the agency’s original intention. The commission is adopting
this subsection as proposed except with regard to the second

previously quoted sentence which is replaced with: "A person
who satisfactorily demonstrates technical impracticability as
described in paragraph (3) of this subsection may use such
technical impracticability to establish a plume management
zone as described in paragraph (4) of this subsection for
instances when a plume management zone would not otherwise
be authorized by the executive director, except that the person
shall not allow the groundwater plume management zone to
expand beyond the existing boundary of the groundwater PCLE
zone."

Also concerning §350.33(f), Henry, Lowerre, Johnson & Freder-
ick commented that it appears that under Remedy Standard B -
residential, designation could be applied to a situation where a
facility has contaminated the groundwater underlying adjacent,
off-site residential property, when it is served by a municipal
water supply system, the city has an ordinance prohibiting in-
stallation of private water wells, and it is a class 2 aquifer. The
result could be that the facility would not be required to per-
form remediation of the off-site contamination. Henry, Lowerre,
Johnson & Frederick commented that this seems to conflict with
statements that off-site properties must be remediated to unre-
stricted land uses.

The commission acknowledges that such a situation could
occur. TRRP requires the groundwater to be restored to the
critical PCLs unless a portion or all of a groundwater-bearing
zone qualifies for one or more of the modified groundwater
response objectives listed in paragraphs (2), (3), and/or (4).
In the above scenario, the plume management zone appears
most relevant. However, there are controls here. The plume
management zone must first be approved by the executive
director. If the establishment of the plume management zone
could not be demonstrated to be appropriate, then it would not
be approved. Additionally, the commission points out that an
ordinance could be used as an institutional control with the
amendments included in today’s rule, but that ordinance will be
required to be demonstrated to be sufficiently protective before
the commission would approve its use.

Concerning §350.33(f), Henry, Lowerre, Johnson & Frederick
commented that the agency should describe when plume
containment versus plume management will be required and
that the rule should require that class 2 groundwater be
remediated pursuant to Remedy Standard A. Particularly in
light of frequent drought conditions in Texas, Henry, Lowerre,
Johnson & Frederick believes that the state’s goal should be to
restore all potentially usable groundwater, rather than to allow
an exposure prevention approach.

The first question about when a containment versus groundwa-
ter management response action would be allowed has been
previously addressed under §350.33(a). With regard to the sec-
ond question, please refer to the section for §350.33(a),(b) in
which class 1 and class 2 groundwater as well as pollution
cleanup versus exposure prevention response actions were dis-
cussed in detail.

Concerning §350.33(f)(1), Chevron and AFCEE commented
that this suggests that no growth in a plume is allowed
even if it is entirely onsite. This limit applies to all three
classes of groundwater. It does not consider the possibility
that natural attenuation and onsite plume growth could occur
simultaneously without necessarily increasing offsite exposure
risks (or onsite exposure risks, which can be more easily
managed). Potentially could divert funds away from more
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effective "risk reduction" activities. We recognize that the
Preamble explicitly states that plume growth is not acceptable,
however, there may be circumstances where it would be a
reasonable decision to allow temporary/transient plume growth.
Chevron commented that the boundary of the groundwater
PCLE zone is defined by the critical groundwater PCL; therefore
this requirement has the effect of forbidding any increase in the
size of the PCLE zone. While they acknowledged that they
understand the intent of this requirement, in practice it may
not be possible even using an active restoration approach to
immediately and permanently stop the migration of COCs in
groundwater, particularly when the effects of prolonged rainfall
events are taken into consideration. Chevron suggested a
link of adverse impacts to beneficial uses, and recommended
defining exceptions in cases of other plumes/sources with
similar chemical compositions. Chevron provided the following
alternate language: "While achieving . groundwater PCLs
from migrating such that reasonably likely beneficial uses are
adversely impacted." Finally, Chevron recommended allowing
migration to occur to some prescribed distance that is still
smaller than that allowed for a plume management zone, e.g.
to no more than 20% of the existing plume length as defined
in §350.37(l)(4). KOCH commented that for class 1 and 2
groundwater, these critical PCLs could be MCLs for drinking
water. While response actions to restore all groundwater to
drinking water quality is a lofty goal, it can be very costly
and time consuming without improving human health or the
environment. In areas served by a public water supply system,
that obtains its water from a source other than impacted
groundwater, the critical PCLs should not be MCLs. If people
are not being exposed to COCs in groundwater and will not
be exposed in the foreseeable future, or in areas where the
groundwater has no reasonably anticipated future beneficial
use (§350.37(l)(3)(A)), then implementing a response action
to achieve drinking water standards is inappropriate. KOCH
suggested that it should be clearly stated in this paragraph
that a person has the option of changing the POE from
throughout the groundwater PCLE zone to an alternate location
(§350.33(f)(4)(B)). It is misleading to state in this section that
all groundwater must be restored to drinking water standards.

KOCH, AFCEE, and Chevron expressed similar comments
which objected to the requirement that COCs at concentrations
above the critical groundwater PCLs not migrate beyond the
existing boundary of the groundwater PCLE zone. One of the
commentors suggested that the commission revise the require-
ment such that COCs could migrate beyond the boundary of
the groundwater PCLE zone just so long as groundwater with
reasonably likely beneficial uses is not adversely impacted. The
commission disagrees. The commission, with this rule, is es-
tablishing a plume management zone approach for class 2 and
3 groundwater. However, a person may not implement a plume
management zone, until and unless, the executive director con-
curs that the COCs will not pose a substantial present or po-
tential hazard to human health or the environment. Absent that
approval or approval to use one of the other modified ground-
water response approaches, the requirement is to restore the
groundwater PCLE zone to the critical PCLs. As a result, fur-
ther expansion of the groundwater PCLE zone is not allowed.

Concerning §350.33(f)(1), Michelle A. McFaddin commented
that the owner/operators of these facilities should be required
to work with local governments as well as these affected
landowners to develop appropriate cleanup alternatives that will
restore the groundwater if feasible or, at a minimum, provide just

compensation for the loss of this critical natural resources in a
forum that involves all of the affected parties.

The reader is referred to the commission’s previous response
at §350.33(f) regarding a similar question posed by Henry,
Lowerre, Johnson & Frederick. Section 350.111(c) discusses
the circumstances and actions required to seek landowner
consent for filing an institutional control when it is technically
impracticable to restore an affected property to residential-
Remedy Standard A concentration levels.

Concerning §350.33(f)(1), Chevron commented that reducing
the concentrations of COCs in all classes of groundwater, while
a commendable objective, should allow varying time frames
for this to be accomplished at a minimum, depending on
groundwater class. Removing NAPLs to the extent practicable,
except where the COC is low toxicity, is a confusing statement,
especially if NAPL is a COC, as in the Definitions. Chevron
recommended that "Preventing COCs from migrating to air."
should include demonstration that such a circumstance will not
occur, rather than just requiring an active air flow interception
system as a groundwater response objective.

As expressed previously, the commission is not laying down
any rigid time frames to define what is a reasonable response
action time at a particular affected property. What is reasonable
will be a judgment based on all the information available
about a particular property. The commission does not agree
that groundwater classification by itself would be adequate to
make that judgment. Further, the commission’s statement
about "preventing COCs from migrating to air" means the
person should make sure that the groundwater PCLE zone is
not evolving volatile organics up through the aquifer and the
overlying soils so that they enter the breathing zone. There
is no requirement to construct an "active air flow interceptor
system" unless, of course, that would be a rational response to
an existing problem.

Concerning §350.33(f)(1)(C), Brown & Caldwell, Chevron, Mc-
Culley Frick & Gilman, AFCEE, and EPA Region 6 commented
on this provision. Brown & Caldwell recommend that, in addi-
tion to the provisions currently proposed, a person should be
allowed to leave NAPL in place if it can be demonstrated to be
beneficial to groundwater quality. For example, if a diesel NAPL
is present in the same water-bearing zone as a dissolved-phase
chlorinated solvent plume, the NAPL will increase the rate at
which the chlorinated solvents biodegrade. Under these circum-
stances, removal of the NAPL would actually be detrimental to
groundwater quality. Chevron requested that removal of NAPL
only be required when it will lead to a significant reduction in
the time required to meet critical PCLs in the plume. Chevron
also stated that TNRCC needs to define "practicable." AFCEE
commented that EPA recognizes in their "Guidance for Evaluat-
ing the Technical Impracticability of Ground-Water Restoration",
dense NAPLs (DNAPLs) "are particularly difficult to locate and
remove from the subsurface." Based on its belief that under the
proposed provisions most groundwater PCLE zones contami-
nated with DNAPLs that are not under a plume management
zone would be forced to make a technical impracticability deter-
mination, AFCEE suggested allowing NAPLs to remain in place.
McCulley Frick & Gilman suggested that the proposed rule not
focus directly on NAPL removal, but incorporate NAPLs into
the overall concept of technical impracticability of groundwater
restoration. At a minimum, McCulley Frick & Gilman suggested
that the arbitrary and potentially non-risk related requirement
for NAPL removal to the maximum extent practicable be deleted

ADOPTED RULES September 17, 1999 24 TexReg 7539



from the rule. EPA Region 6 commented that this section should
reflect the removal of NAPLs which meet the definition of prin-
cipal threats where practicable. See related general comment
above.

The commission has deleted this subparagraph from the rule as
it was extraneous, and has redesignated subparagraphs (D)-(F)
as (C)-(E), respectively. The general provisions in subparagraph
(A) of this section already set the general response objective
to reduce COC concentrations throughout the groundwater
to the critical PCLs. Additionally, the collective requirements
of subparagraphs (A)-(B) and (D)-(F) are in effect the same
conditions that would be achieved for groundwater to satisfy
Remedy Standard A. NAPLs are not specifically identified
under Remedy Standard A as they are indirectly addressed
in subsection §350.32(a)(3) as a consequence of removing or
decontaminating all COCs throughout the groundwater to their
critical PCL. NAPLs may be comprised of one or more COCs,
and the requirement to reduce COCs to critical PCLs throughout
the groundwater includes any associated NAPLs. If the COC is
non-toxic such that the critical PCL exceeds the solubility limit,
then the NAPL would generally not require a response action
unless there was some other aesthetics problem or hazard
associated with it. Additionally, if it is not feasible to remove
the NAPL to the critical PCL, then the technical impracticability
provisions of paragraph (3) of this subsection could be applied
for all classes of groundwater. Readers are referred to the
amendments to §350.33(f) and (f)(3) and to responses to
comments on those sections for further discussions regarding
technical impracticability. NAPLs, however, remain specifically
addressed in §350.33(f)(4)(E) relative to plume management
zones. Under the context of a plume management zone, an
evaluation of the benefit of the removal of the NAPLs could
be made to address such issues as those offered by Brown
& Caldwell and Chevron. Further, under Remedy Standards
A and B, persons could consider the appropriate phase of
NAPL removal in the context of the overall remedial strategy,
and defer to later NAPL recovery when doing so aids the
remedial progress without putting human health and safety or
the environment at unacceptable risk.

Concerning §350.33(f)(2), Chevron commented that the re-
quirement to file an institutional control should only apply if the
property is to be sold, or the land use changes.

The commission maintains and defends the use of such an
institutional control to provide notice of the existence and
location of the groundwater PCLE zone beneath the waste
control unit and to prevent usage of and exposure to this
groundwater until such time as the COCs may reduce to the
critical groundwater PCLs. The commission disagrees that the
filing of an institutional control should wait until the property is
sold or the land use changes. Section 350.37(e)(1) excludes
the groundwater PCLE zone beneath the waste control unit as
a point of exposure to groundwater. The institutional control is
a fundamental aspect of the regulatory design to protect human
health and the environment.

Concerning §350.33(f)(2), EPA Region 6 commented that the
exclusion of ground water from restoration under units is not
consistent with RCRA requirements for regulated units, and the
distinction should be noted. Care should be exercised since
these units are frequently sources of principal threat wastes
which should be removed. Increasing concentrations of COCs
do not trigger any action. These concerns with the treatment
of regulated units under TRRP extend to all aspects of the rule

(e.g., 350.37(e)(1)), and afford TNRCC with opportunities to
explicitly refer regulated entities back to specific programs which
are in conflict with various sections of the rule.

Exclusion of groundwater beneath waste control units from the
requirement to be restored to health-based levels is not new in
Texas. That provision was incorporated into Remedy Standard
3 of the current Risk Reduction rule with its adoption in 1993.
The rationale behind this exclusion is that a waste control unit
as defined has both a liner, either clay or synthetic, and an
engineered cap. The exclusion from groundwater restoration
activities prevents damage to these structures. With regard
to EPA Region 6’s other concerns, TRRP must be viewed
as setting minimum requirements. If there are more stringent
or additional, administrative or substantive requirements that
are applicable to an affected property then the person must
comply with those additional requirements. There are clearly
more stringent requirements which apply via RCRA to regulated
units. The commission constructed TRRP to summarize its
risk-based, performance- oriented program. The agency does
not believe it advisable to try to reference every potentially
applicable federal, other state agency, county, or city regulation
in this rule, but anticipates the future development of guidance
in this regard.

Concerning §350.33(f)(2)-(4), AFCEE commented that poten-
tially aggravating the problems associated with the institutional
control provisions is the fact that some of the proposed sections
of the TRRP require the filing of an institutional control long be-
fore the response action is completed. Proposed §350.33(f)(2)-
(4) require the filing of an institutional control "within 120 days of
approval of the RAP" for sites relying upon "waste control units,"
" technical impracticability," or "plume management zones."
Concerning §350.33(f)(2)-(4), AFCEE suggested modifying the
institutional control requirements in proposed §350.33(f)(2)-(4)
so that institutional controls are not mandated prior to comple-
tion of a response action unless the affected property is con-
veyed or as otherwise required by §350.35 due to a "substantial
change in circumstances."

The commission refers the reader to the response that it
provided to this issue under §350.31(h). The rule has been
amended to conform with the expanded definition of institutional
control.

Concerning §350.33(f)(3), Phillips commented that it supported
the recognition by TNRCC of the usefulness of monitored
natural attenuation as a remedy, but commented that the
TNRCC should clarify that a monitored natural attenuation
approach could allow NAPL to remain in place, even though
the monitoring period could be quite long.

As with any remedy, source area abatement is generally
paramount to shortening remedial time frames. The remedial
life span of the matter will be longer with NAPLs which are
allowed to remain in place and serve as a continuing source
of dissolved-phase COCs. Again, the commission notes that
all response actions, including monitored natural attenuation,
must be capable of achieving the Remedy Standard B response
objectives "within a reasonable time frame." The commission
advocates that remediations be completed in a timely manner
and included the institutional control provisions of §350.31(h)
to reinforce this point. Nevertheless, the commission also
recognizes the fact that corrective action resources are finite
and limited, and remedial time frames can be adjusted in a
protective manner to provide an effective balance of progress
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and cost. The reasonableness of the timeframe depends on the
actual circumstances at a particular affected property. A "quite
long" time frame using monitored natural attenuation would
not necessarily be "reasonable" if there were readily available,
workable response approaches to serve in the place of natural
attenuation. On the other hand, for an affected property
where there are no other technically achievable groundwater
response methods, then monitored natural attenuation could
be used pursuant to a technical impracticability demonstration
and following the requirements for that modified groundwater
response approach. The acceptability of the remedial time
frame will be made in the context of overall site risks on a site-
specific basis. There is no elimination of the use of monitored
natural attenuation solely for the presence of NAPLs.

Concerning §350.33(f)(3), Henry, Lowerre, Johnson & Frederick
commented that the term "Technical Impracticability" (TI) is a
difficult concept in this day of rapidly changing technologies. A
very high burden of proof should be provided in the rule for this.
Provisions for revisiting a TI decision at regular intervals, as
EPA does for their TI decisions at Superfund sites, are needed.

The commission notes that the burden established by the rule
to qualify is high. The rule states: "The person must demon-
strate . . . that it is not feasible from a physical perspective
using currently available remediation technologies due either to
hydrogeologic or chemical-specific factors to reduce the con-
centration of COCs throughout all or a portion of the ground-
water PCLE zone to the applicable critical groundwater PCLs
within a reasonable time frame." The commission also notes
EPA’s statement when adopting the technical impracticability
guidance that when evaluating technical impracticability "prior
to remedy implementation, site characterization efforts must be
especially thorough and must clearly and convincingly demon-
strate that the attainment of cleanup levels is not practicable".
Henry, Lowerre, Johnson & Frederick also commented that the
agency should revisit technical impracticability decisions on a
regular basis. The agency makes reference to the response
action effectiveness reports (RAERs) which are to be submit-
ted on a frequency of at least every three years to verify whether
adequate progress is being made to achieve response action
completion. These reports, which the executive director can re-
quire more frequently if need be, will keep the agency aware of
the current status of affected properties.

Concerning §350.33(f)(3), TransSystems commented that Rem-
edy Standard B requirements should allow Tier 2 cleanup levels
with natural attenuation. If natural attenuation effects are tech-
nically demonstrated as site characterization phenomena and
as an appropriate site remedy, then periodic groundwater mon-
itoring of these characteristics should be part of the institutional
controls and/or long term care under Standard B for either Tier
2 or 3 cleanups. Of critical importance to consider when im-
plementing natural attenuation as a site remedial technology
option, is the level of uncertainty for long duration groundwater
cleanups is largely offset by the long term care requirements
under the Standard B provisions.

TransSystems stated that if natural attenuation effects are
technically demonstrated as an appropriate remedy during site
characterization, then periodic monitoring should be part of the
long-term care under Remedy Standard B. The way this would
happen is that the person would submit a response action
plan along with an affected property assessment report for
Remedy Standard B. The response action plan would describe
the response action they are proposing along with details like

the location and frequency of groundwater monitoring. After
approval of the response action plan, the person must submit a
response action effectiveness report at least every three years.

Concerning §350.33(f)(3)(A), Chevron commented that it is con-
fusing what "physical perspective" implies. It could imply that
a person needs to have attempted remediation prior to seek-
ing a TI Waiver. Although this is recommended within EPA’s
guidance, it also states that ".in some cases, TI decisions may
be made prior to remedy implementation" where it is clear that
remediation to drinking water standards is impracticable. Alter-
natively, it could imply that cost cannot be a consideration in
seeking a TI waiver. Cost is one of the factors that can be eval-
uated according to the EPA Guidance. Chevron recommended
deleting the phrase " from a physical perspective."

The commission disagrees that the meaning of "physical" is un-
clear. The rule states ". . . that is not feasible from a physical
perspective using currently available remediation technologies
due either to hydrogeologic or chemical-specific factors . . ."
Thus, to use this modified groundwater response approach, the
person must convincingly demonstrate that because of physical
factors (e.g., hydrogeologic or chemical-specific factors) there
are no currently available remediation technologies that are ca-
pable of reducing the concentration of COCs throughout the
groundwater PCLE zone to the applicable critical groundwater
PCLs within a reasonable time frame. Also, there is no re-
quirement that a person have installed and tried a response ac-
tion before a technical impracticability demonstration is agreed
to. The need for site assessment information, however, will
be higher if a response action has not been attempted. A
groundwater response action may be determined to be tech-
nically impracticable if the cost of attaining the PCLs would be
inordinately high. The role of cost, however, is subordinate to
that of ensuring protectiveness. The point at which the cost
of PCL compliance becomes inordinate must be determined
based on the particular circumstances of the affected property.
As with long restoration timeframes, relatively high restoration
costs may be appropriate in certain cases, depending on the
nature of the contamination problem and considerations such
as the current and likely future use of the groundwater.

Concerning §350.33(f)(3)(A),(C),(E), Brown Carls & Mitchell
commented that if it is shown, through a demonstration of tech-
nical impracticability, that removal and/or decontamination of a
class 1 groundwater to critical groundwater PCLs without con-
trols cannot be achieved, §350.33(f)(3)(C) states that physical
controls must be used to prevent COCs from migrating beyond
the PCLE zone, and §350.33(f)(3)(E) states that an institutional
control must be placed on the affected property. These two
requirements are inconsistent with §350.33(b) and other ref-
erences to the application of controls to class 1 groundwater.
As stated above, the special provisions pertaining to class 1
groundwater should be segregated into a separate action in or-
der to prevent this confusion.

Brown Carls & Mitchell commented that the technical impracti-
cability requirements of §350.33(f)(3) are inconsistent with the
requirements of §350.33(b) as they pertain to class 1 ground-
water. The commission disagrees. The flexibility described in
§350.33(f)(3) regarding technical impracticability is being ex-
tended to all three classes of groundwater. This means that
if a person is dealing with a groundwater PCLE zone in class 1
groundwater which would normally have to be removed or de-
contaminated to the critical groundwater PCLs but this is not
technically feasible then, with approval, the person can pro-
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ceed with the different set of performance objectives defined in
§350.33(f)(3). Brown also commented that all of the require-
ments for class 1 groundwater should be in one place. The
commission disagrees. The requirements for class 1 ground-
water are clearly stated. The groundwater discussion is more
logically and compactly organized by discussing the require-
ments for all three groundwater classes at the same time rather
than sequentially. Brown Carls & Mitchell also pointed out as
being inconsistent with class 1 groundwater response require-
ments the provisions of proposed §350.33(f)(3)(C) which would
have required use of a physical control(s) to prevent migration
of COCs from that portion of the groundwater PCLE zone which
satisfies the technical impracticability demonstration. Note the
discussion in a following paragraph regarding questions posed
by Chevron and Mobil which summarizes the commission’s rea-
sons for withdrawing the requirement to necessarily use a phys-
ical control with a technical impracticability demonstration. They
also pointed out as inconsistent §350.33(f)(3)(E) which requires
an institutional control to be placed in the deed records. The
commission does not agree with these comments. The com-
mission is not piling additional requirements on the person re-
sponsible for responding to a class 1 groundwater PCLE zone.
Instead §350.33(f)(3) is included for those circumstances when
it is technically impracticable to reduce the concentration of
COCs within a groundwater PCLE zone to the critical PCLs. In
these circumstances, when the person wants to use a modified
groundwater response approach offered by a technical imprac-
ticability demonstration, then, because of this action, the person
is expected to take the required additional measures. The addi-
tional measures are tied "hand-and-glove" with the groundwater
response flexibility that the person is seeking.

Concerning §350.33(f)(3)(C), Chevron and Mobil commented
that natural attenuation should be allowed as well if it can
be shown to be protective. One of the major aspects of a
TI demonstration is the difficulty of using available techniques
for the removal or in-situ treatment of COCs due to the
hydrogeologic conditions of a site (low permeability often a
limiting factor in remediation of groundwater). At a minimum, a
large complex facility should be allowed to propose monitoring
around the zone for which TI was granted (presuming it to be
an interior site) as a way to ensure no further action is required.
The commentors suggested adding "If natural attenuation can
be demonstrated to prevent COCs at concentrations above the
critical groundwater PCLs from spreading beyond the existing
boundary of the groundwater PCLE zone, physical controls will
not be required."

Chevron and Mobil both commented regarding the requirement
set forth in §350.33(f)(3)(C) that a person must use a physical
control to prevent migration of COCs from that portion of the
groundwater PCLE zone which satisfies the technical impracti-
cability demonstration. They contended that the person should
not be limited to physical controls if natural attenuation can also
be shown to be protective. Based upon these comments, the
commission has removed the requirement that a physical con-
trol must be used around that portion of the groundwater PCLE
zone which satisfies the technical impracticability demonstra-
tion. To be protective, this change to remove the requirement
for a physical control is achieved by: striking the words "use
physical control(s) to" in subparagraph (C) and retaining the re-
quirement to prevent migration of COCs from that portion of
the groundwater PCLE zone which satisfies the technical im-
practicability demonstration; adding a new subparagraph (D)
which requires a person to achieve the performance criteria

in §350.33(f)(4)(E) for NAPLs; redesignating the previous sub-
paragraph (D) as subparagraph (E) and amending it to read
"establish a plume management zone for the area where COCs
cannot be remediated so as to attain the critical PCLs and
prevent COCs at concentrations above the critical groundwa-
ter PCLs from spreading beyond the existing boundary of the
groundwater PCLE zone; and lastly, redesignating the previous
subparagraph (E) as subparagraph (F) and amending it to con-
form with the expanded definition for institutional control.

Concerning §350.33(f)(3)(E), Brown Carls & Mitchell com-
mented that subparagraph §350.33(f)(3)(E) states that, follow-
ing a demonstration of technical impracticability, institutional
controls must be placed on the affected property until the COCs
are reduced to the critical groundwater PCLs, presumably via
natural attenuation. The commentor asked if it can be assumed
that this property is then eligible for No Further Action status,
and whether this scenario is possible for all three groundwater
classifications.

Brown Carls & Mitchell inquired about §350.33(f)(3)(E) which
states that an institutional control must be placed on an affected
property, following a technical impracticability demonstration.
The institutional control must "prevent usage of and exposure
to groundwater from this zone until such time as the COCs
may reduce to the critical groundwater PCLs." The reader is
referred to the commission’s response to questions pertaining
to §350.34 (relating to No Further Action) for a fuller discussion
of the types of No Further and Conditional Action letters. There
are two ways to interpret the question posed by Brown. First,
is whether an affected property would be eligible for No Further
Action status subsequent to technical impracticability being
demonstrated for the groundwater at the site and an institutional
control being demonstrated. No, the affected property would
not qualify for full, No Further Action status because the
response action and post-response action care is likely to
involve monitoring and maintenance of groundwater or other
physical control. However, as presented at §350.35(2) under
Remedy Standard B, a Conditional No Further Action letter
will be sent subsequent to the approval of the response action
completion report and proof that an institutional control is in
effect. This letter will indicate that the person has conditionally
completed response actions but must perform post-response
action care as described in the response action plan and
will also state whether financial assurance is required. As
a second interpretation, we will assume that Brown inquired
whether, assuming that the COCs are all reduced to the critical
groundwater PCLs, it can be assumed that this property is
eligible for No Further Action status? And would this apply to all
three groundwater classifications? If the groundwater-bearing
zone has been restored to below the critical groundwater PCLs
and there is no soil PCLE zone, or other affected environmental
media, then, yes, the property would qualify for a No Further
Action letter as described in §350.34. The classification of the
groundwater makes no difference in qualifying for no further
action designation, except that the critical groundwater PCLs
for class 1 and 2 groundwater are different than those for class
3 groundwater.

Concerning §350.33(f)(3)(E), Chevron commented that the
requirement to file an institutional control should only apply if
the property is to be sold, or the land use changes.

The commission disagrees with this comment. The commission
finds that it is especially important that a technical impracticabil-
ity waiver have a reliable method to prevent human exposure to
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contaminated groundwater. In order to use the degree of flex-
ibility provided in this subsection for a groundwater "exposure
prevention" response action, the person must establish an in-
stitutional control directly after approval of the response action
plan so there can be a high level of assurance that people are
not contacting contaminated groundwater.

Concerning §350.33(f)(4), AFCEE commented that as pro-
posed, the rules would substantially increase the cost for re-
mediation of class 1 groundwater. Currently there are not many
remedial options available for low-level dissolved phase chlo-
rinated hydrocarbon plumes. These rules potentially eliminate
the use of pump and treat, interceptor trenches (because of
no physical control provision), down gradient reactive walls (be-
cause of no plume growth provision), and monitored natural
attenuation (because of 15 year stipulation) for class 1 PCLE
zones contaminated with chlorinated hydrocarbons not leaving
many response alternatives.

The commission does not agree with these conclusions regard-
ing class 1 groundwater. The person is restricted to removal
and/or decontamination methods, rather than controls, because
the response objective is to restore the class 1 groundwater to
the critical groundwater PCLs rather than just contain the PCLE
zone to prevent it from spreading. Clearly, pump and treat would
be authorized as a removal method. For the reactive wall, it
could not be constructed farther downgradient so as to allow
more of the aquifer to become contaminated. However, de-
pending upon the treatment details, a reactive wall could meet
the definition of a decontamination method. The commission
asserts that interceptor trenches are normally used primarily to
halt the spread of a plume of contaminated groundwater rather
than to restore that plume to drinking water concentration lev-
els. However, it is possible that an interceptor trench could be
constructed to remove more groundwater so as to be effective
at restoring the groundwater PCLE zone to the critical PCLs.
And finally, there is no 15 year limit on the use of monitored
natural attenuation. The length of time for all response actions
must be reasonable considering all the circumstances at an af-
fected property.

Concerning §350.33(f)(4), AFCEE commented that plume man-
agement zones are not available to class 1 groundwater units.
As detailed under our comment on groundwater classifications
the current rules could classify some non-primary groundwater
resources as class 1 thus precluding the use of a plume man-
agement zone. Agency staff should be able to determine if a
plume management zone is appropriate on site-specific basis
for class 1 PCLE zones. Chevron commented that while they
recognize the importance of class 1 groundwater as a resource,
there may nonetheless be situations where monitored natural
attenuation is an appropriate remedy. Chevron suggested in-
cluding class 1 groundwater and allow a site-by-site decision to
be made by the executive director.

The commission must deny these requests. The decision to
pursue restoration of class 1 groundwater is a fundamental
policy determination being made by the commission at the
highest level and in a uniform fashion. Site by site decisions
of this type are subject to unwarranted variability. However, the
exact manner (e.g., monitored natural attenuation) in which the
class 1 groundwater performance objectives will be attained at
individual properties will be determined on a site-specific basis.
Through a four year process which involved two conceptual
documents and significant interaction with stakeholders, the

commission has used its best professional, scientific, and
societal judgment in developing and promulgating this rule.

Henry, Lowerre, Johnson & Frederick commented that the
proposed TRRP is not consistent with the overall legislative
directives to the TNRCC in the Texas Water Code. For example,
the agency is directed to ensure the "maximum conservation
and protection of the quality of the environment and natural
resources" (§5.120.). The proposed TRRP would also allow
unnecessary loss of class 2 ground water and the virtual
sacrifice of class 3 groundwater, for which there may be many
beneficial uses. The rules are in direct conflict with §26.401,
Texas Water Code. The proposed TRRP is also inconsistent
with SB 1 and the federal safe drinking water programs that seek
protection of all potential sources of future drinking water and
water for other uses. The TRRP would not protect or conserve
Texas’ limited water resources. Instead, the TRRP would allow
contamination of groundwater. For example, the draft TRRP
would allow for plume growth (without consideration of the
total volume of water contaminated). Henry, Lowerre, Johnson
& Frederick also commented that TNRCC is directed by the
Texas Legislature to "administer the law so as to promote the
judicious use and maximum conservation and protection of the
quality of the environment and the natural resources." §5.120,
Texas Water Code. The proposed TRRP is clearly contrary
to this directive. The rules do not maximize the conservation
and protection of the state’s natural resources. The rules
are written to minimize the short-term economic impacts on
the regulated entities and TNRCC. (See Attachment 6). The
proposed TRRP clearly reduces protection of the public health
and the environment, even when there is no showing of added
or unjustified costs to the responsible parties. Henry, Lowerre,
Johnson & Frederick commented that continuing sources of
groundwater contamination should not go unaddressed. They
also commented that contamination allowed to remain in place
should not continue to pose an ongoing release threat to
groundwater. Henry, Lowerre, Johnson & Frederick further
commented that current TNRCC and EPA rules do not sanction
or allow "plume growth." The TRRP’s proposal for "plume
management" simply allows plumes to expand significantly,
even if there is no justification for the resulting increase in
contamination. Often an inexpensive process to create a
cone of depression in the ground water will eliminate plume
growth. Even if there are cost effective measures that can
be taken, however, expansion of the plume of contamination
apparently is permitted under the proposed TRRP. One example
where the rule is overly protective of the responsible parties
is when there is a plume of contaminants that will degrade
quickly to background. Controlling plume growth until the
degradation has occurred is an alternative that should at least
be considered. Henry, Lowerre, Johnson & Frederick also
commented that the plume management zone conflicts with the
Safe Drinking Water Act. Henry, Lowerre, Johnson & Frederick
stated that it conflicts with the efforts of TNRCC to Develop
Source Water Assessment and Protection Plans. For many of
the reasons explained above, the reduction in requirements for
characterizations of the contamination and public notification of
known contamination will limit the ability of the state and public
drinking water systems to assess the risk of contamination
and respond to contamination. Moreover, if drinking water
standards change and the responsible party that has been
relieved of cleanup to baseline values is no longer available,
it will be the drinking water systems that suffer the added costs
of monitoring and decontamination. Henry, Lowerre, Johnson &
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Frederick commented that would like the commission to discuss
the details of allowing the facility the option of establishing the
point of compliance (POC) at: 1) the property boundary; or 2) at
the edge of "an effective institutional control". The commentor
is thus concerned that allowing the POC to be moved large
distances and, subsequently, allowing large areas of currently
un-impacted aquifers to become contaminated above health-
based levels, in lieu of remediation, does not seem to be
protective of those aquifers. Henry, Lowerre, Johnson &
Frederick also commented that this is not protective of the
ground water of the State of Texas. Furthermore, the stated
limits to the plume growths are not specific enough. At a very
large site with a large existing plume, the current rule would
allow a significant growth in the total volume of ground water that
is contaminated. If any plume growth is allowed, it should be
expressed in limits on the volume of growth, not distance of or
percentages of current plume length. Plumes can be very deep.
The vertical increase in the plume’s depth or height also needs
to be very limited, if allowed at all. Henry, Lowerre, Johnson &
Frederick further noted that allowance of plume management
zones will encourage a number of large industrial facilities
to forego meaningful cleanups and instead allow proximate
zones of contamination to commingle, exasperating any future
attempts at remediation.

Also concerning §350.33(f)(4), the PIC commented that pro-
tective concentration level exceedence level zones for class 1
groundwater must be removed and/or decontaminated to the
critical groundwater protective concentration level for each con-
taminant of concern; however, the rule allows for the establish-
ment of plume management zones for contaminated class 2 and
3 groundwater. The PIC opposed the establishment of plume
management zones for class 2 groundwater . The PIC stated
that it would prefer that class 2 groundwater be treated like
class 1 groundwater in terms of requiring that exceedence level
zones be removed an/or decontaminated to critical groundwater
protective concentration levels. The PIC agreed with the ratio-
nale stated in the preamble that plume management zones may
not be established for class 1 groundwater because the com-
mission considers that groundwater to be a critical groundwater
deserving of a pollution cleanup approach; however, the PIC as-
serted that it should also be the policy of the State of Texas to
consider class 2 groundwater as deserving of a pollution clean
up approach. Class 2 groundwater includes resources which
are actually supplying water for human consumption or other
productive purposes, as well as resources of sufficient qual-
ity and productive capacity to be capable of serving as a daily
water source for a family of three. Particularly in light of fre-
quent drought conditions in Texas, the PIC believes that wise
stewardship of the state’s water resources would favor restoring
this groundwater, rather than allowing an exposure prevention
approach for this productive or potentially productive water re-
source. EPA Region 6 commented that Region 6 finds the use
of the plume management zone concept under Remedy Stan-
dard B for class 2 ground water aquifers problematic. It may
not adequately protect potential beneficial resources and hu-
man health. Class 2 ground waters may be a useable water
supply, and with Texas’ population growth and ever increas-
ing demands for water supplies, it is not appropriate to allow
contamination of useable ground water that could be needed to
meet these growing water demands. Class 2 groundwaters may
become class 1 ground waters in the future. Remedy Standard
B should provide for the use of plume management zones for
only class 3 groundwaters. Any contamination above the PCL

in ground water should be removed and/or decontaminated to
the PCLs for both class 1 and class 2 groundwaters.

Henry, Lowerre, Johnson, & Frederick submitted a substantial
number of comments regarding plume management zones.
Some of these comments, do not accurately reflect the details
of the rule being adopted today because they were originally
submitted pertaining to a proposed rule which was different in
many regards to today’s rule.

The commission does not concur with the comments submitted
by Henry, Lowerre, Johnson & Frederick. The commission has
commented on these subjects previously and refers the reader
to preamble discussions of §350.33(a), (b) and §350.33(f). One
of the primary activities in issuing this rule has been to deter-
mine those circumstances when a pollution cleanup (i.e., re-
move and/or decontaminate) response must be used and when
an exposure prevention (i.e., remove, decontaminate, and/or
control) remedy may be used. The commission does not agree
with the assertion that a pollution cleanup response action
should always be used for all soil and groundwater PCLE zones,
regardless of circumstances. The commission concludes that
this rule strikes an appropriate balance between requiring pol-
lution cleanup response actions and allowing physical controls,
institutional controls, and financial assurance to prevent the ex-
posure of humans and ecological receptors to unprotective lev-
els of COCs. For example, TRRP under Remedy Standard B
will allow a cap to be used provided it will reliably contain the
COCs within a soil PCLE zone over time. Also, provided an
affected property qualifies, TRRP will allow the establishment
of a plume management zone in class 2 and 3 groundwater.
The maximum growth of the groundwater PCLE zone in class 2
groundwater is 500 feet. Several other considerations are pre-
sented at §350.37(l) which could make this distance shorter.
The agency feels that this is far less growth than is implied in
the comments provided by Henry, Lowerre, Johnson & Freder-
ick.

The commission notes that it initially considered requiring
cleanup of all affected groundwater to the PCLs, but moved from
that position because it would have been more stringent than
existing regulations at that time. Also, it would not recognize
technical and financial limitations. It would not recognize that
all groundwater impacts do not have the same threat to human
health and the environment, and therefore, do not warrant
the same level of restoration. Finally, it does not recognize
the effectiveness of exposure prevention approaches, like a
plume management zone. The commission determined that
allowing the use of exposure prevention response actions in
certain situations is consistent with previous regulations and
practices and protective of human health and the environment.
Also, it should foster the implementation of more response
actions since such responses are more feasible to implement.
Therefore, the commission has decided not to require a pollution
cleanup approach for all groundwater PCLE zones and to allow
an exposure prevention approach for qualifying groundwater
PCLE zones.

The commission notes that when it agrees to the establishment
of a plume management zone within a class 2 groundwater-
bearing unit that it is not "writing off" the groundwater within
this zone for all time. By including plume management zones
in this rule, the commission is making the scientific and policy
determinations that there are some groundwater contamination
situations which are more appropriately managed by an expo-
sure prevention approach. The agency expects, since the sur-
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face and subsurface soil source areas will be controlled to a
substantial degree, that natural attenuation over time will de-
crease the concentration of many COCs as they flow within the
plume management zone. Thus, the commission expects class
2 groundwater within the plume management zone at many
sites to be restored to the critical PCLs over time. In adopt-
ing this policy for currently affected class 2 groundwater-bearing
zones, the commission has noted the statement by the legis-
lature in the Ground Water Protection Act (Texas Water Code
Chapter 26.401) that "aquifers vary both in their potential for
beneficial use and in their susceptibility for contamination." The
commission finds in this statement a recognition on the part
of the legislature that all groundwater-bearing units, including
groundwater PCLE zones, are not the same and some degree
of variance in allowed response is necessary.

The commission also does not concur with Henry, Lowerre,
Johnson & Frederick comment regarding the effect of plume
management zones on class 3 groundwater. A person cannot
allow a class 3 groundwater PCLE zone to migrate closer than
two years groundwater travel time from an adjoining property
boundary without the written approval of that property owner.
The agency anticipates that many property owners will not
agree to allow a class 3 groundwater PCLE zone from an
adjoining property to migrate under their land. Additionally,
contrary to the commentor’s statement, both EPA’s hazardous
waste regulations and the agency’s current Risk Reduction rule
contain an alternate concentration limit process by which a
revised COC concentration can be calculated which will be
protective of a downgradient point of exposure. Exposure
to groundwater is prevented in the area between where the
alternate concentration limit is used and the point of exposure.

The commission has already addressed the questions raised
in this paragraph regarding plume management zones by the
following commentors and this discussion is presented above,
at §350.33(a),(b), and at §350.33(f). The PIC stated opposition
to the establishment of plume management zones for class 2
groundwater. The PIC would prefer that class 2 groundwater
be treated like class 1 groundwater in terms of requiring
that exceedence zones be removed and/or decontaminated to
critical PCLs. Also, EPA Region 6 concluded that class 2
groundwater should be afforded the same level of protection
as class 1 groundwater. EPA Region 6 also stated that plume
management zones should be limited to class 3 groundwater.

Concerning §350.33(f)(4)(A)(i)(IV), AFCEE commented that the
provision requires parties to assess "existing quality of ground-
water including other sources of COCs and their cumulative
impact." For PCLE zones that have migrated off-site this as-
sessment could involve other responsible parties. The AF be-
lieves that determining the impact of contamination from other
responsible parties should be the responsibility of the other re-
sponsible party or the agency, not the subject party. Fulfilling
these criteria would be unduly burdensome. Source identifica-
tion and attribution are complicated by the fact that access to
private property for assessment is unlikely to be given by com-
mercial operations that could therefore become responsible for
some portion of a PCLE zone. Additionally, expending federal
dollars for investigating contamination from non-federal sources
may not be possible under federal law. The AF strongly believes
gathering information to evaluate cumulative impacts from other
responsible party sources is not the responsibility of the AF, but
rather it is the TNRCC’s responsibility to identify the other re-

sponsible parties and obtain the required information. The rule
should be changed accordingly.

The commission disagrees. First of all, nothing is forcing the
commentor to pursue a plume management zone at one of their
affected properties. If the commentor makes the choice to pur-
sue designation of a plume management zone, then the com-
mentor, like any other person under the TRRP rule, must be
prepared to collect and submit the information that the agency
will need to make a determination whether the site qualifies for
plume management zone designation. The commission, in re-
gard to this particular provision, is looking for whether or not
the groundwater is really a likely source for future groundwa-
ter development. Where it is determined to not be because
of unsanitary conditions or regional groundwater contamination
problems, the commission is much more comfortable in agree-
ing with a plume management zone. However, the commission
is fully content with restoration of the groundwater in the event
the person decides that the requirements for flexibility are too
burdensome.

Concerning §350.33(f)(4)(A)(i)(IX),(X), Weston asked how is it
intended that "the persistence and permanence of the poten-
tially adverse effects" get taken into account. Weston com-
mented that historically TNRCC has been unwilling to accept
that COCs are characterized by short half-lives or that effects
are short-lived or reversible.

The part of a sentence that was quoted came from
§350.33(f)(4)(A) which is a listing of factors to consider a
COC’s potentially adverse effects on groundwater quality. The
criteria are to be used to help determine whether a plume
management zone should be approved. Using the terminology
of the commentor, along with consideration of the other factors,
the shorter the half- life of a COC or the more short-lived or
reversible the effects of that COC, then the more appropriate
the designation of a plume management zone would be.

Concerning §350.33(f)(4)(C), EPA Region 6 commented that
the TRRP provides for the determination of attenuation action
levels that will result in contamination less than the PCL at the
point of exposure. Calculation of attenuation action levels higher
than PCL levels requires that the fate and transport of contam-
inants be determined. The reliability of such determinations
is highly uncertain. In addition to the uncertainties regarding
ground water movement velocities in aquifers that may be het-
erogeneous and inadequately characterized, the required esti-
mates of chemical reactions and reaction rates, adsorption, bi-
ological activity, etc., are also highly uncertain when applied to
field scale situations. This uncertainty about contamination fate
and transport may result in exposures above health-based lev-
els at the point of exposure. EPA Region 6 stated that the use
of attenuation action levels should be deleted from the TRRP.
Instead, the PCLs should be obtained at a point of compliance
within the facility boundary.

The commission does not agree. The attenuation action levels
are the predicted COC concentrations which can remain at an
attenuation monitoring point and not result in exceedence of the
critical PCLs at the point of exposure. All of the attenuation
monitoring points will be sampled over the space of time
to determine whether the flow of groundwater and transport
of COCs is close to or markedly different than predictions.
Attenuation action levels are a fundamental part of the plume
management zone approach.
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Concerning §350.33(f)(4)(C)(i), Chevron commented that for
commercial/industrial property there might be appropriate use
of groundwater (e.g., as brine makeup water for a chlor-alkali
plant) that would be beneficial use without resulting in exposure.
The words "usage of and" are unnecessarily restrictive. TNRCC
is requiring that for an RP to establish a plume management
zone, one must deed record this zone. This requirement
should only apply if the property is to be sold, or land use
changes. Chevron requested that the commission delete the
words "usage of and."

Chevron pointed out that the rule requires a person to prevent
the "usage of and exposure to groundwater" from the plume
management zone. Chevron suggested that the words "usage
of an" are overly restrictive because there might be some
appropriate uses of groundwater, such as brine makeup water
for a chlor-alkali plant. The commission disagrees with this
suggestion. The commission acknowledges that there may be
some beneficial uses for certain groundwaters within plume
management zones. However, the fundamental purpose of
a plume management zone is to prevent exposure to and
use of the groundwater within the PCLE zone. If use of the
groundwater is anticipated or desired, then a pollution cleanup
response action (i.e., §350.33(f)(1)) should be employed.

The rule at §350.33(f)(4)(C)(i) is also amended to conform with
the expanded definition of institutional control.

Concerning §350.33(f)(4)(C)(ii), Brown Carls & Mitchell asked if
the executive director provide guidance and/or requirements for
the demonstration commented that with regard to the technical
presentation to demonstrate that COCs will not migrate beyond
the downgradient boundary of the plume management zone.
Brown Carls & Mitchell also asks whether the executive director
will provide guidance and/or requirements for determining the
natural attenuation action levels and the schedule for their
periodic evaluation.

Yes, the agency is planning to develop guidance on a number
of subjects with plume management zones being among the
group.

Concerning §350.33(f)(4)(E), EPA Region 6 commented that
proposed Remedy Standard B as well as Subchapter G, should,
at a minimum, include removal or treatment of "principal threat
wastes" from both soil and ground water including nonaque-
ous phase liquids, both identified based on historical releases
and reasonably suspected releases. If removal or treatment is
technically impracticable then a Technically Impracticable waiver
should be filed and containment of sources to protect human
health and the environment should be required. Investiga-
tion of historical or reasonably suspected releases should be
based on historical data, personal interviews, historical maps,
aerial photos, etc., to determine if releases are suspected to
be present. KOCH supported the proposed provision that non-
aqueous phase liquids (NAPLs) within a plume management
zone should not have to be removed if specific conditions are
met. Chevron, EPA, and KOCH commented that it isn’t clear
how the definition of a COC, which includes "petroleum prod-
uct," will affect this. These commentors also stated that is not
clear whether an RP will be required to remove the NAPL in
order to achieve the No Further Action designation (if, for in-
stance, the NAPL did not make COC concentrations increase,
or cause the PCL to be exceeded at any time in the future).
They requested that the commission clarify whether a moni-

tored natural attenuation approach could allow NAPL to remain
in place, even though the monitoring period could be quite long.

The commission has amended the rule language to make clear
that the initial presumption is that at least readily recoverable
NAPLs must be removed to the extent practicable, but given that
these provisions are within the context of plume management
zones, the executive director has also maintained the minimum
proposed criteria by which persons can evaluate the appropri-
ateness of leaving NAPLs in place. The agency does prefer that
identified NAPLs be removed or treated. However, the agency
also recognizes that controls may be appropriate, particularly
if the NAPLs cannot be sufficiently addressed such that there
is net environmental benefit. Therefore, in the implementation
of these rule provisions, the initial premise is that the NAPLs
must be removed to the extent practicable; however, flexibility
is provided by which persons can make a demonstration that
the remaining NAPLs do not represent a significant long term
threat to human health and the environment. The commentor
also asks whether a person is required to remove NAPL in order
to achieve No Further Action even if the NAPL was not causing
a problem. Discussion of No Further Action letters for Rem-
edy Standard B is presented at §350.34(2) and (3). Paragraph
(2) discusses a conditional No Further Action letter which is is-
sued upon approval of the response action completion report for
the affected property. The conditional No Further Action letter
states that response actions are complete; however, the per-
son must perform ongoing monitoring and maintenance actions
during the post-response action care period. The provisions
of §350.33(i) define the conditions for demonstrating that post-
response action care is no longer necessary. Upon termination
of the post-response action care period, the agency will issue
a final No Further Action letter pursuant to paragraph (3). It is
possible that a final No Further Action letter could be issued in
a low risk setting with NAPLs in place, provided: that the ex-
tent of the NAPLs and the groundwater PCLE zone could be
shown to be naturally stable or decreasing in area; that phys-
ical controls are not relied on to control the NAPLs; and that
all required institutional controls are in effect. The provisions in
§350.33(i)(3)-(4) provide the regulatory pathway to making such
demonstrations. No Further Action letters for these situations
could not be issued under Remedy Standard A unless the re-
maining NAPLs do not exceed critical PCLs (e.g., critical PCLs
exceed solubility). Specifically with regard to monitored natural
attenuation, the remedial life span of the matter will be longer
with NAPLs in place which serve as a continuing source of
dissolved-phase COCs. However, as with any remedy, source
area abatement is generally paramount to shortening remedial
time frames. The acceptability of the remedial time frame will
be made in the context of overall site risks on a site-specific ba-
sis. This commentor also questions whether using a monitored
natural attenuation remedy, NAPL could remain in place, even
though the monitoring period could be quite long. The commis-
sion notes that all response actions, including monitored natural
attenuation, must be capable of achieving the Remedy Standard
B response objectives "within a reasonable time frame". "Quite
long" using a monitored natural attenuation approach does not
appear "reasonable" if there are any other more prompt and
workable response approaches. The commission advocates
that remediations be completed in a timely manner and included
the institutional control provisions of §350.31(h) to reinforce this
point. Nevertheless, the commission also recognizes the fact
that corrective action resources are finite and limited, and re-
medial time frames can be adjusted in a protective manner to
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provide an effective balance of progress and cost. So there is
no elimination of the use of monitored natural attenuation solely
for the presence of NAPLs.

Concerning §350.33(f)(4)(F), EPA Region 6 commented that the
TRRP requires ground water monitoring along the central flow
path to the down gradient extent of the plume management
zone. This approach may not provide an adequate picture
of contamination in the plume. The central flow path of the
plume may or may not represent what is occurring at other
cross gradient locations. There may be variations in geology
that cause the plume to move faster at some other location
that the central area, and may result in exposure of receptors
to high contamination levels when the central monitoring wells
indicate that no such exposure exists. Therefore monitoring
should consist of a series of wells located cross-gradient to the
motion of the plume, in addition to any necessary up gradient
wells.

The commission agrees that this degree of groundwater moni-
toring will be necessary at some sites; however, it does not be-
lieve that it would be wise to specify this level of detail in the rule
itself. Many sites will be monitored adequately with wells down
the center line. Instead §350.33(f)(4)(D)(i) states "The num-
ber and location of attenuation monitoring points shall depend
upon a site-specific evaluation of the hydrogeologic conditions
of an affected property, the fate and transport characteristics
of the COCs, and the length and configuration of the plume
management zone." Also, §350.33(f)(4)(F) has been amended
to conform to the expanded definition of institutional control by
striking "area for which the landowner has provided concurrence
for the placement" and replacing it with "limits". Landowner
concurrence may not be necessitated if there is zoning or a
governmental ordinance that is equivalent to the deed notice or
restrictive covenant that would otherwise be required.

§350.33(g)-(n)

The commission, for the purpose of clarification, is making the
following changes to the text of §350.33(g)-(n). First, in the
first sentence of §350.33(l), the "and" in "subsections (e)(2)
and (f) of this section" is changed to an "and/or". Second, in
the first sentence of §350.33(m), the "and" in "subsection (e)(2)
and (f) of this section" is changed to an "and/or". Third, in
the first sentence of §350.33(m) the reference to subchapter
(i) is changed to reference subchapter (j). Fourth, in the
second sentence of §350.33(m) the word "continuing" is being
inserted as shown in ". . . and submitted for the cost of
continuing the post- response action care activities specified in
the approved RAP for the additional post-response action care
period specified in subsection (j) of this section." And finally, in
the sixth sentence of §350.33(m) the word "smaller" is being
deleted because it is repetitive of "less than".

Concerning §350.33(g)-(n), Port of Houston Authority com-
mented that the duration (30 years) implied under the re-
proposed rule regarding Post Response Care (Standard B) ap-
pears excessive even as the de facto limit. Case closure (no
further action) should be view on case-by-case basis for shorter
periods.

The commission disagrees. The commission has designed
this rule to make sure that funds will be available as long
as a threat to human health or the environment is posed by
the presence of COCs in any environmental media or physical
control. The person always has the option of performing a
removal and/or decontamination response action which does

not require financial assurance. And finally, both subsections
(h) and (i) provide a list of criteria which the person can
use to demonstrate that a shorter post-response action care
period would be appropriate. This commentor also states that
determining clean closure status (i.e., no further action) should
be reviewed on a case-by-case basis for a shorter period. The
commission is issuing this rule so that under Remedy Standard
B at §350.34(2) a conditional no further action letter can be
issued upon agency approval of the response action completion
report and at (3) a final no further action letter would be issued
upon termination of post-response action care. The timing
for issuance of these letters will be based on case-by-case
evaluations of the status of the response action process.

Ranger commented that the focus of the proposed rules should
be on site investigations and cleanups. There is no reasonable
justification for the TNRCC to require a responsible party to set
aside their money for 30 years because they have to perform
post closure care activities. The TNRCC should merely require
whatever post-closure care is necessary, and take enforcement
actions against a responsibility party if they will not comply
with the post-closure care requirements. State control over
private monies for a 30 year time period will do nothing to
actually clean up a site; however, it will cause severe financial
harm to many in the regulated community; once again with
small business owners being hit the hardest. Ranger also
commented that requiring financial assurance for post closure
activities will certainly inhibit future property transactions and
add unnecessary costs and cost burdens which will ultimately
result in more sites going to a superfund type program. Ranger
asked the TNRCC to inform the public of whether it intends to
fine a small business owner if he/she decides to take his/her
copy of the RAP home with them one night, instead of leaving
it at their place of business. Does the TNRCC expect that
people will remember to get a formal TNRCC variance to take
their report home with them? Ranger stated that it hoped the
answer to this is no. If no, then Ranger asked why it is required
in a rule? Ranger does not believe that it is a warranted or
reasonable concern of the TNRCC where a responsible party
maintains their files. Ranger commented that this is one more
example of the unnecessary and over-complicated nature of
these rules.

The commission does not agree with the views expressed by
Ranger. First, the person who has released COCs into en-
vironmental media has the option to perform a removal and/or
decontamination response action so that no financial assurance
would be required. No one is forcing the person to use a phys-
ical control which triggers the requirement to provide financial
assurance to make sure the control will be maintained and mon-
itored over time. Second, the TRRP rule reduces the emphasis
on "pollution cleanup" remedies and makes "exposure preven-
tion" remedies possible under appropriate conditions. However,
in order to make this shift in policy protective over the long term,
increased emphasis must be placed on post-response action
care, and attention must also be paid to guarantee that sufficient
money would be available if the "exposure prevention" remedy
needed maintenance or additional response action in the fu-
ture. Moreover, the commission rejects the assertion these fi-
nancial assurance requirements will hit disproportionately hard
on small businesses. The commission has worked very hard
to reduce any adverse effect on small businesses but must, in
general, maintain the necessary provision of financial assur-
ance. Additionally, the requirement to keep a copy of the ap-
proved RAP at the property or a specified alternative location is

ADOPTED RULES September 17, 1999 24 TexReg 7547



simple, straight-forward, and is not burdensome. The agency’s
purpose in requiring this should be clear. The agency wants to
increase the chances that personnel associated with the site will
remain aware of the requirements of the post-response action
care plan over time. The commission does not envision the
agency taking an enforcement action against a person solely
for failure to keep a copy of the RAP at the property for an
abbreviated period; however, this failure could be noted as an
additional item in an enforcement action if the person is failing in
a general sense to fulfill the obligation to perform the required
post-response action care. And finally, the commission does
not concur that this rule’s financial assurance requirement for
post-closure care will inhibit future property transfers. Rather
than inhibiting such transfers, the commission sees the effect
as purchasers being more fully aware of a property’s limitations
and advantages and thus be better able to determine its true fair
market value. As explained further in other responses, finan-
cial assurance and its related cost is not unnecessary and is a
fundamental requirement for this rule to be protective of human
health and the environment. This rule has been carefully bal-
anced so that both large and small businesses can participate
and the commission rejects the assertion that more superfund-
type sites will result from its adoption.

Concerning §350.33(g)-(n), Henry, Lowerre, Johnson & Freder-
ick commented that the proposals to amend rules for financial
assurance (at, for example, §37.1321) are inadequate to cover
proposed remediation plans. Instead of making the financial as-
surance cover the remediation, it would only cover the post care
amount. Henry, Lowerre, Johnson & Frederick also commented
that, in light of these risks, the failure of a new or experimental
remediation plan, financial assurance needs to be provided at a
greater level necessary to cover the costs that the standard re-
mediation plan would require. Henry, Lowerre, Johnson & Fred-
erick also asserts that any physical controls need to be designed
so that local governments can abate nuisance conditions and
enforce ordinances controlling weed conditions on the property
if the property owner does not abate such conditions. The com-
mentor also stated that it appears that the financial assurance
requirements of the TRRP conflict with the requirements of the
RCRA Subtitle C & D programs and the plugging and abandon-
ment requirements of UIC programs. Henry, Lowerre, Johnson
& Frederick further commented that adequate fees for contin-
ued governmental oversight and inspections need to be set to
ensure that engineering controls remain in place. A funding
mechanism needs to be adopted for transfer of moneys from the
fees to local governmental agencies that are willing to perform
such duties of inspection and oversight. They stated that they
were unclear how confirmation sampling will be coordinated with
sampling required in the affected property assessment. Finally,
Henry, Lowerre, Johnson & Frederick commented that the re-
duction in financial assurance for small businesses from 30 to
ten years has no basis in science or economics. Given the def-
inition of small business (based on number of employees, not
profits) there is no basis for assuming that small businesses
are less capable of providing the same type of financial assur-
ance as large companies. In any case, if the 30 year financial
assurance is appropriate, the size of the business should not
determine how much risk will be transferred to the public if the
company seeks bankruptcy protection.

Henry, Lowerre, Johnson, & Frederick submitted an appreciable
number of comments regarding subsections (g)-(n). The com-
mission does not agree with Henry, Lowerre, Johnson & Fred-
erick’s conclusions. In the first place, the commission evaluated

two options with regard to financial assurance: 1) have the per-
son provide financial assurance for the entire response action
cost, or 2) have the person only provide financial assurance for
post-response action care. The commission determined that
the latter of these two options is the most cost-effective. The
cost of financial assurance for performance of the full response
action would in many circumstances be quite high. The cost
of obtaining financial assurance could tie up the funds that the
person needs to perform the response action. After a problem
has been created, the commission is primarily interested that
the person take those actions which are necessary to remove or
control the hazards presented by any surface soil, subsurface
soil, and/or groundwater PCLE zone(s). The person is likely
to be more available, as compared to the future, for the filing
of an enforcement action if work at the affected property is not
satisfactory. The post-response action care financial assurance
covers: monitoring of environmental media to verify response
action effectiveness over time; inspection, operation, and main-
tenance of physical controls to ensure the effectiveness and
integrity of the controls over time; and any other actions af-
ter the initial completion of the response action at an affected
property which are necessary to protect human health and the
environment. Since the financial assurance in this rule is based
upon post-response action care, the commission also disagrees
with the commentor’s second statement that financial assurance
should be based upon standard rather than new or experimen-
tal plans. Such an approach would discourage the development
of new technologies to address the problems at affected prop-
erties. The commission also disagrees with the commentors
assertion that the financial assurance requirements of this rule
conflict with RCRA Subtitle C and D programs. This rule states
at §350.2(a) that ". . . the regulations in this chapter do not
eliminate the need for the person to meet any more stringent or
additional requirements found in the particular rules for the cov-
ered program areas or applicable federal requirements." Thus,
if federal rules are more stringent and they apply to an affected
property, then a person would have to fully comply with them.
This rule does not exempt any person from an applicable fed-
eral regulation. The commission has previously responded to
this question regarding nuisance conditions such as weeds and
the breeding of mosquitos in the discussion for §350.33(a),(b).
If a local government has adopted ordinances for the purpose
of abating nuisances then the local government, rather than
the commission, would be responsible for enforcing those ordi-
nances. The commission does not concur with the proposal set
forward by Henry, Lowerre, Johnson & Frederick that adequate
fees for government oversight and inspection need to be set to
ensure that physical controls remain in place and that money
be transferred to local governmental agencies that are willing
to perform such duties of inspection and oversight. Contrary to
this proposal, the legislature has designated the commission as
the state agency responsible for managing the solid waste, haz-
ardous waste, petroleum storage tank, voluntary cleanup, spill
response, state superfund, as well as other programs. Also, the
commission is not isolated in Austin as the agency has 15 re-
gional offices that are distributed across the state. The answer
to the sixth question regarding confirmation sampling results is
highly site-specific. For example, if a physical control was used
to contain an entire PCLE zone, then confirmation sampling
would be used to verify over time that COCs are not present
beyond the boundary of the physical control at concentrations
greater than the critical PCLs. The sample results obtained
during performance of the response action would generally be
used more in concert with the sample results from the affected
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property assessment than would be the confirmation samples
collected during the post-response action care period. And fi-
nally with regard to Henry, Lowerre, Johnson & Frederick’s last
comment, the rule we are adopting has been carefully balanced
to both foster the performance of response actions and to min-
imize the potential for financial responsibility for problem sites
to be transferred to the citizens of Texas. The commission has
decided that it is in the best interest of the citizens of Texas that
this response action rule be constructed such that both large
and small businesses can participate.

Concerning §350.33(g)-(n), Chevron commented that it is not
clear what is meant by "or physical controls." and requested
clarification.

Chevron asked what the agency meant, with regard to physical
controls, when the rule states that "the post-response action
care activities . . . until a demonstration is made that there
is no longer a threat to human health or the environment
from the presence of COCs in any environmental media or
physical controls". The commission refers the commentor to
§350.33(i)(2) which is one example of how a demonstration of
no threat to human health and the environment could be made.
The subsection states "the post-response action care activity
consists entirely of monitoring the effectiveness of a physical
control, and the physical control has been proven successful
and secure (i.e., the physical control is permanent and does
not require any inspections and maintenance)." Thus, for the
post-closure care period to end, there is no requirement that
there be no COCs above the critical PCLs within the physical
control (e.g., cap or landfill); however, the physical control
itself must attain the stated performance requirements (i.e., be
permanent).

Concerning §350.33(g)-(n), McCulley Frick & Gilman com-
mented that §350.33(i) provides the requirements for demon-
strating that there is no longer a threat to human health and
the environment. One of these requirements is that the post-
response action care activity consists entirely of monitoring the
effectiveness of a physical control and demonstrating that the
physical control has been proven successful and secure (i.e.,
the physical control is permanent and does not require any in-
spections or maintenance). Section 350.33(j) notes that if after
the end of the initial 30-year post- response action care pe-
riod one of the demonstrations required under §350.33(i) cannot
be made, then an additional 30-year post-response action pe-
riod (including maintenance of financial assurance) would be re-
quired. The commentors stated that, although it appreciated the
intent of this requirement, it appears to be even more burden-
some than the post-closure requirements for a hazardous waste
management unit under RCRA (40 CFR, §264.117(a)(20)(ii)).
The RCRA rules allow the Regional Administrator to extend the
post-closure care period if he finds that the extended period is
necessary to protect human health and the environment (e.g.,
leachate or groundwater monitoring results indicate a poten-
tial for migration of hazardous wastes at levels which may be
harmful to human health and the environment). Consider the
example of a capped industrial landfill that has been closed for
30 years and does not generate leachate, but does require cap
maintenance activities (e.g., mowing and inspection). It appears
that proposed TRRP rule would require a supplemental 30-year
post- response action period, while the RCRA rules would likely
not. McCulley Frick & Gilman urged the TNRCC to modify the
proposed rules with language similar to that in RCRA. The re-
vised language could allow the commission to require extended

post-response action care, rather than requiring a demonstra-
tion that extended care is not needed. McCulley Frick & Gilman
also commented that this section requires that a cost estimate
in current dollars of the total cost of post-response action care
activities be included in the RAP, and states that if the total re-
sponse action care cost estimate is $100,000 or less, then a
party may be exempted from providing a financial assurance
demonstration. The commentor requested clarification that this
discussion refers to the present value of the projected costs
over the post-response action care period.

McCulley Frick & Gilman proposed that the commission modify
the financial assurance rule language so that the agency could
require continued financial assurance, if necessary, rather than
requiring the person to demonstrate that financial assurance for
post-response action care is not needed. The commentor also
wants the agency to clarify whether the financial assurance re-
quirement pertains to present value of the projected costs over
the post-response action care period. The commission does not
concur. Both Risk Reduction Standard 2 under the current Risk
Reduction rule (30 TAC, Chapter 335) and Remedy Standard
A under this rule require permanent response actions because
they involve only removal and/or decontamination. Risk Reduc-
tion Standard 3 of the current Risk Reduction rule requires a
remedy to "be permanent or, if that is not practicable, achieve
the highest degree of long-term effectiveness possible". We are
issuing TRRP so that Remedy Standard B reduces this empha-
sis on pollution cleanup and allows more exposure prevention
response actions (e.g., caps, slurry walls, plume management
zones, etc.). However, we must also place a greater emphasis
on post-response action care as a balancing aspect of this move
away from strict pollution cleanup. And, we must also place an
emphasis on maintaining financial assurance for post-response
action care as long as it is necessary. The commission recom-
mends that a person consider and weigh as a part of his remedy
selection decision the expected length of time that financial as-
surance would have to be maintained for a Remedy Standard
B "exposure prevention" response action. Regarding present
value, the commission has clearly stated in the rule that a writ-
ten cost estimate is to be provided in current dollars for the term
of the post response action care period. The use of the word
"term" indicates the current value is the amount developed in
the written cost estimate for the total cost of the post response
action care activities. Present value is not the intended method
used for financial assurance.

Concerning §350.33(g)-(n), KOCH commented that the com-
mission should not have the unilateral right to use financial as-
surance funds for post-response action care. A person must
be afforded due process to contest (if appropriate) the commis-
sion’s actions.

The commission disagrees with this statement. The purpose of
the financial assurance is so that the commission will have the
necessary funds available to respond, rapidly if need be, to a
potential or actual threat to human health or the environment
resulting from the person’s improper inspection, operation, and/
or maintenance of the physical control(s) of a response action.
The commission will, of course, communicate with the person to
determine whether the person is willing and able to perform the
necessary actions unless circumstances dictate that immediate
action be taken. The purpose of the financial assurance is
clearly stated in the rule. A person will have been afforded his
due process rights when he chooses under TRRP to implement
a response action which requires financial assurance.
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Concerning §350.33(g)-(n), TCC and TXOGA commented that
there is no basis or need to submit the financial assurance
mechanism at the time of the RAP. First, for many RAPs it
will not be known at the time of submittal whether financial
assurance will be a required element. Second, even if it is
possible to tell at the time of the RAP that financial assurance
will be required, it may take many years for the requirement of
the remedial action to be implemented. There is no justification
for maintaining post response action financial assurance during
this period. It would be much more appropriate to have
the financial assurance mechanism submitted with the RACR.
TCC and TXOGA recommended that TNRCC allow financial
assurance mechanism to be submitted with RACR.

The commission does not agree with these statements. The
commission states that for a response action which is depen-
dent upon proper functioning of a physical control(s), financial
assurance is a critical, fundamental, and necessary require-
ment to provide adequate assurance that the response action
will be protective of human health and the environment over
time. In order to use the degree of flexibility provided in the
rule for "exposure prevention" response actions, a person will
be required to establish the financial assurance directly after
the approval of the response action plan so that the agency
can be informed early and on a continuing basis whether the
person is financially capable of maintaining the necessary as-
surances. Also, the purpose of the response action plan is
for the person to describe the response action which he pro-
poses to use. We see no merit to the argument that no one
will know at that time whether or not financial assurance will
be required. Finally, maintaining financial assurance during an
extended response action period increases the probability that
the person will maintain the financial assurance throughout the
post-response action care period.

Concerning §350.33(g)-(n), Craig’s Cleaners commented that
the financial assurance part of the rules are really burdensome
for drycleaners. Most cleaners will have a hard time complying
with financial requirements to meet TNRCC’s requirements.
The commentor argued that to make them provide for financial
assurance for 15 years or more is really unrealistic, and
suggested that the TNRCC should be making it easier, not more
burdensome, if they want the environment cleaned up from
contamination. Brown Carls & Mitchell asked if the exemption
from the requirement to demonstrate financial assurance when
the cost estimate for post-response action care is less than
$100,000 applies only when physical controls are used. If
it does not, Brown Carls & Mitchell suggested that language
in subsection (m) pertaining to this exemption should be
segregated out so that its general applicability is clear, or,
alternatively, the language should be added to subsection (1)
and (n). Also, Brown Carls & Mitchell stated that $100,000
exemption level is unrealistically low and should be raised to
at least $500,000 . Especially since the cost estimate is for a
period of 30 years.

The commission does not agree with these statements. The
commission points out the text of subsection (n) which reduces
the dollar amount of financial assurance for post-response ac-
tion care required from small businesses. Dry cleaners are
expected to be small businesses. The commission has taken
those actions which are realistic to reduce the financial impact
and notes that any dry cleaner maintains the right to complete
a response action which requires no financial assurance. And
yes, since financial assurance is required only when response

actions use physical controls, the $100,000 financial assurance
exemption level also applies only when physical controls are
used. The $100,000 level is the maximum exemption from fi-
nancial assurance that the commission is comfortable adopt-
ing. It is the commission’s responsibility to assure that ade-
quate financial assurance is provided. Otherwise, if a person
fails to adequately perform the required post-response action
care, the citizens of Texas, through the response of the com-
mission, would be unfairly burdened with expenses to assure
that a facility does not present a threat to human health or the
environment over time.

Concerning §350.33(g)-(n), EPA Region 6 commented that
financial assurance in the case of Remedy Standard B should
be required for at least 30 years, as established under RCRA,
or TNRCC should reference specific program requirements in
the event that a different time frame may be warranted for
a lower risk site. EPA Region 6 also commented that while
there may be some latitude in fashioning financial assurance
requirements for corrective actions at solid waste management
units and regulated units, the financial assurance requirements
for closure and post closure care and monitoring of hazardous
waste management units where waste is left in place are
very specific. (See, 40 CFR 264, Subparts G and H) EPA
Region 6 asked which financial assurance requirements will
apply when the rule is final, those in the rule or those
in the authorized RCRA program. The proposed rule also
provides for a waiver of the post closure financial assurance
requirements for small businesses. EPA Region 6 asked if
this will apply to RCRA regulated facilities. The explanation
discussion of the proposed rule suggests that cost savings will
be accomplished through these different financial assurance
requirements including saving in the Industrial and Hazardous
Waste programs. EPA Region 6 asked what this statement
means in terms of the authorized RCRA program.

Two comments regarding financial assurance were received
from EPA Region 6. EPA Region 6 states that financial
assurance under Remedy Standard B should be required for
at least 30 years, as established under RCRA, or the agency
should reference specific program requirements in the event
that a different timeframe may be warranted for a lower risk
site. The commission has not adopted this change. The
rule states in several places that if there are additional or
more stringent requirements expressed in Federal or State
statutes or regulations then a person must comply with those
requirements. Also, the commission does not view it as
feasible, or advantageous, to attempt to amend this rule to
note every location where some other regulation may apply.
Also, EPA Region 6’s Underground Injection Control program
expressed concern that the commission might decrease the
financial assurance for post-closure care of an underground
injection control facility without following proper administrative
procedures. This is an example of what was just discussed
- an additional or more stringent requirement from a Federal
regulation which a person must continue to comply with. The
financial assurance requirements expressed in §350.33(g)-(n)
of this rule could not be used to modify the federal financial
assurance requirements for an underground injection control
facility.

Concerning §350.33(i)(4), although no comments were received
on this paragraph, the commission has changed the rule to
reference the situation where the soil COC concentrations
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exceed only GWSoil, otherwise paragraphs (3) and (4) would be
essentially identical.

Subsections 350.33(l) and (m) have been amended to correct
the format for referencing Chapter 37, Subchapter N.

§350.34. No Further Action

Concerning §350.34, Environmental Fuel Systems, ICE and
TPCA commented that they appreciate that TNRCC is allowing
up to 15 years for such remedial methods as monitored natural
attenuation, without a deed notice requirement in that term,
and stated that this may be a good tool. This alleviates some
concerns the PST industry had related to the 1998 proposed
TRRP rules. However, the commentors stated that it appears
that the appeal of this scenario is tied to keeping an LPST case
open for a number of years on many sites, as natural attenuation
proceeds. Convenience stores may sell one, two or more times
in the span of five to 15 years. The commentors stated that
it would be helpful if the agency would consider a "Conditional
closure" letter for instances when natural attenuation is used.
This may aid property transfers in two ways: 1) a potential buyer
may be more interested in the property that does not have an
active LPST case; 2) property value may be perceived to be
less affected by the "conditionally closed" label than if an open
LPST case is present.

The commission recognizes the utility of a "conditional closure"
status and notes that provision has been made for it in
§350.34(2) for Remedy Standard B. A conditional no further
action letter will be sent to the person subsequent to approval of
the response action completion report and receipt of proof that
an institutional control is in effect for the affected property. The
letter will indicate that the person has conditionally completed
the response actions but must perform post response action
care and whether financial assurance must be established.
There is not a parallel provision for Remedy Standard A as
it does not have a post response action care requirement.
The commission understands that a "conditional closure" letter
would be useful to persons much sooner in the process than
indicated in §350.34(2), particularly to aid in the sale of affected
properties which, according to Environmental Fuel Systems
can occur one, two or more times for convenience stores, for
example, in the span of five to 15 years.

The commission agrees. The rule is amended in §350.34 to
allow consideration of "conditional closure" on a site-specific
basis and in accordance with individual program area practices,
where it is determined that monitored natural attenuation or
other remedy will meet the Remedy Standard A requirements
within a reasonable time frame.

The commission has added a provision authorizing the imple-
menting programs to issue additional letters acknowledging con-
ditional or partial completion ("conditional closure") of response
actions. Persons should be aware that such letters, issued at
the option of the implementing program, do not relieve the per-
son of the requirement to continue the response action in full
compliance with the requirements of this chapter.

The rule has also been amended at paragraphs (1) and (2) to
conform with the expanded definition of institutional control.

§350.35. Substantial Change in Circumstances.

Concerning §350.35, Henry, Lowerre, Johnson & Frederick
commented that the proposed TRRP does not adequately as-
sure that contamination left in place will not lead to additional

contamination of ground water, especially under changed me-
teorological or land use conditions.

The commission points out that the rule does contain provisions
in addition to the requirements integral to the remedy standards
to prevent additional contamination of groundwater as a result of
changed conditions. In addition to the monitoring requirements
of Remedy Standard B, §350.35(d)(1) can be invoked to
re-evaluate a response action if a physical control fails to
prevent exposure at the approved performance level. For
instance, a landfill cap that was designed to prevent rainfall
infiltration of a certain amount could be re- evaluated if rainfall
amounts for the affected property were to increase beyond the
design limits to the point that the cap no longer functioned as
intended. Also, §350.35(b) and (c) address a change in land
use (commercial/industrial to residential) that could result in a
decrease in groundwater protective concentration levels due to
the differences in exposure assumptions. The greater exposure
frequency and duration for residential land use assumptions, for
example, would result in a lower protective concentration level
thereby necessitating an additional response action to achieve
protection at the point of exposure.

Also concerning §350.35, Henry, Lowerre, Johnson & Frederick
commented that this section suggests that the requirement to
notify TNRCC of significant changes in site conditions detected
during remedy implementation would be extended to cover all
sites, not just those which TNRCC has previously approved.

The commentor seemed to infer that the requirements to notify
the agency of significant changes in site conditions detected
during remedy implementation would be extended to cover all
sites, not just those which were previously approved. The com-
mission points out that §350.35 applies only to completed re-
sponse actions. Its purpose is to define the criteria by which
a completed response action can be re-activated. Other provi-
sions of the rule such as §350.31(h) and (i) concerning timeli-
ness and notices, §350.32(b)(3) concerning appropriateness of
remedies, and §350.53 concerning land use change prior to the
approval of the response action completion report, enable the
executive director to address changes in site conditions during
remedy implementation.

Environmental Fuel Systems, ICE, and TPCA all expressed
concern that this rule will make sites addressed under Chapter
334 appear to be unprotective.

The commission disagrees. The existing program is protective
and to reinforce this, the rule has been amended in subsections
(d) and (e) to allow any sites closed under Chapter 334 to
remain under Chapter 334 should there be a substantial change
in circumstances which re-opens a closed LPST case (not
necessarily to include new releases). Further discussion is
provided in responses to comments for subsection (e).

Concerning §350.35(b), Strasburger & Price commented that
there is a typographical error at the end of this provision, in that
it ends with both a comma and a period. Instead, it should end
with the period only.

The commission has corrected a typographical error at the end
of this subsection by deleting a comma.

Concerning §350.35(c), TCC and TXOGA commented that the
requirement for a property re-evaluation within 30 days of the
notification date when the land use change is requested is not
reasonable. The commentors stated that a longer duration is
more appropriate or a different criteria (such as a requirement
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that the property can not be used for the changed land use
until TNRCC approval is granted) may be needed here. The
commentors recommended allowing a longer period of 60 days.

The commission notes that subsection (b) of this section is a
prohibition against threats to human health and the environment
brought about by changing the land use from commercial/
industrial to residential, or by removing, altering, or failing
to maintain a physical or institutional control at an affected
property. In responding to subsection (b), the commission
expects the person to take any actions necessary to maintain
appropriate protection at the property. Subsection (c) specifies
the time frames and procedures for informing the agency of
actions planned or taken. The commission does not intend
these subsections to prohibit or delay a land owner from making
use of the land in a different fashion, only that conditions of the
property be protective for the change in use. The changes to
land use or controls cited here require considerable planning on
the part of the land owner and the timing of the notice and re-
evaluation required by this subsection should be a part of the
planning process. That is why the commission has separated
this particular circumstance from those of subsection (d) which
are generally unplanned and not appropriate for requiring a prior
notice. The commission envisions response to subsection (d)
to be self-actualizing in nature. They are also intended to be
used as enforceable provisions to compel a re-evaluation if the
person fails to maintain appropriate diligence. Consequently,
the commission changes this subsection to indicate that the
person can self-implement actions to satisfy the requirements
of paragraphs (1) or (2) but must obtain the prior approval of
the executive director to undertake actions for paragraph (3).
The 30-day time frame to submit the re-evaluation has been
amended. Instead, the re-evaluation needs to be submitted at
least 30 days prior to the date of the planned change.

The commentor should note that the 60-day notice of impending
change is a minimum time frame. People are encouraged
to make the notice to the executive director with as much
lead time as possible so that the commission can be most
responsive and not impede any planned development or real
estate transaction. The executive director always attempts to
be responsive and accommodate the needs of the pubic and
regulated community; however, poor planning on the part of the
person could unfortunately result in delays of planned activities
if the executive director is given insufficient time to complete
the review. Therefore, the rule has been written such that
the executive director is given at least 30 days to review and
respond to the re-evaluation. The person has as much time
as they need to conduct the re-evaluation, but the executive
director is also given adequate time to appropriately review the
re-evaluation.

Concerning §350.35(d), Chevron commented that the rule
states that a substantial change in circumstances shall include,
among others, "an actual exposure condition is determined
to be occurring at levels not protective of human health or
the environment (e.g., unprotective ecological exposure is
occurring)." The rule also states that "In response to these
substantial changes in circumstances, the person shall use the
rule in effect at the time of the substantial change to protect
human health or the environment." This provision is overly
broad and potentially subject to many interpretations. It could
be used to re-open many sites previously closed under the
existing Risk Reduction Standards set forth in Chapter 335. If
an "actual exposure condition" did occur, that condition should

be addressed under the rule in effect at the time the original
remedy was implemented, not at the time of the substantial
change. Chevron stated that provisions (d) and (e) should
be modified to restrict the definition of "substantial change in
circumstances", and to delete the requirement to use the rule
in effect at the time of the substantial change.

The commentor notes the expression "actual human exposure"
as used in paragraph (2) of this subsection, along with other
provisions of subsection (e), taken together are overly broad
and potentially subject to many interpretations. Chevron pro-
posed a definition for the expression "actual human exposure"
to be added to §350.4(a) to clarify its meaning. The commis-
sion differs with this recommendation. First, Chevron expands
the concept to include situations of a high likelihood of human
exposure to COCs but then factors into account the nature and
duration of the exposure. These could have a counterbalanc-
ing effect: potentially more situations would be encountered but
because of very limited duration, the conclusion would be that
exposure was not at unsafe levels. Second, the time frame for
making a determination of actual exposure (90 days from re-
ceipt of laboratory analytical data) is included in the definition.
This is not an appropriate place to specify a response require-
ment. Third, the stated time frame seems excessive. A similar
requirement exists in §350.55(e) wherein the response is to be
performed as soon as possible but no later than 60 calendar
days from receipt of laboratory analysis. Instead of adding this
proposed definition to the rule, the commission will continue to
apply a literal meaning to this expression, that is, human or eco-
logical receptors are actually in direct contact with COCs above
protective levels, such as people ingesting water with COCs
above the PCL.

Concerning §350.35(d), Henry, Lowerre, Johnson & Frederick
commented that the proposed rule fails to provide for any
remedy if it turns out the predictions of the risk assessment
and modeling were wrong, and contaminants do migrate off-
site above safe levels.

The commission disagrees with this conclusion. Notwithstand-
ing the normal requirements of Remedy Standard B for moni-
toring of response actions to verify the predictions of modeling,
and of the verification monitoring that can be imposed if needed
as part of Remedy Standard A, the situation as described can
be addressed as a substantial change in circumstances under
§350.35(d)(1), (2), or (3).

As a conforming change to the applicability provision (§350.2)
of this rule for underground and above ground storage tanks
regulated by Chapter 334 of this title, the commission is not
applying the change in circumstance provisions to actions of
the PST program that precede the applicability date of this
rule. This subsection will apply to the PST program according
to the applicability date (i.e., September 1, 2003) specified
in §350.2(g) and then only for response actions completed
according to this chapter.

Concerning §350.35(d)(5), EPA Region 6 commented that
OSHA standards, although obligatory for industry, do not
constitute the fulfillment of long-term human health protection
under RCRA and other waste programs.

The commission recognizes that this assertion is generally
correct for uncontrolled situations. This rulemaking allows as
an option at §350.74(b)(1) the use of occupational inhalation
criteria in a controlled setting so long as certain conditions are
maintained, including adherence to a health and safety plan. If
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use of the health and safety plan is discontinued, a substantial
change in circumstances will have occurred and protection for
inhalation of COCs in air will have to be evaluated based on
chronic exposure assumptions of the type to which EPA Region
6 alludes. This paragraph has been amended to conform to the
change made to §350.74(b)(1).

Concerning §350.35(e), KOCH commented that the proposed
text states that new toxicity data do not constitute a substantial
change in circumstances, unless they present an unacceptable
threat to human health or the environment. This restriction
should be removed or revised. New toxicity data can also show
less risk to human health or the environment. This type of new
toxicity data must also be incorporated into risk assessments
and response actions. For example, on April 3, 1998, the EPA
revised the oral reference dose, added an inhalation reference
dose standard and withdrew the oral cancer slope factor for
beryllium (i.e., beryllium is now believed to be less toxicity
than originally thought). This change resulted in a substantial
increase in the soil cleanup value (e.g., about 1,000- times
higher) because beryllium is less toxic to humans. If this clearly
substantial change in circumstances was not incorporated into
a pending RAP, a person or the commission would have to
remediate the soil to an excessively low level. KOCH stated
that the proposed text, at §350.73(a), should also be revised to
allow the immediate use of less stringent toxicity data approved
by the hierarchy of listed sources. Chevron commented that
the inclusion of subsection (e) is misleading as the substantial
change that occurs has nothing to do with the changes at the
site. The change is the agency’s decision to apply a new
set of standards at sites that have been previously closed
under the Risk Reduction Standards or other agency closure
provisions., and the use of the phrase "of such magnitude"
is unclear. The provision should be modified to restrict the
definition of "substantial change in circumstances". Concerning
§350.35(e), Henry, Lowerre, Johnson & Frederick commented
that substantial changes for which appropriate action is required
should include widely accepted changes to toxicity data and
to levels of acceptable exposures. Currently, Henry, Lowerre,
Johnson & Frederick notes the proposed rule states "...a change
in numeric cleanup levels or a change in the procedures to
calculate those levels does not constitute a substantial change
in circumstances unless these changes are of such magnitude
to present an unacceptable threat to human health or the
environment." If the "cleanup levels"–a term not defined in the
rule–go up, then the health risks exceed the standards (1xl0e-
5). Henry, Lowerre, Johnson & Frederick stated that it would
appear that this should be considered a "substantial change." If
not, that needs to be explained, as well as who will pay to lower
the risk to regulatory limits.

The commentors all questioned the commission’s meaning of
a change "of such magnitude" in reference to the general pro-
cedures to calculate protective concentration levels or revisions
to reflect new toxicity data, both of which could yield PCLs of
lower concentrations than those approved in the response ac-
tion plan or response action completion report.

The commission notes that this subsection has been carried
forward with little change from the current Risk Reduction rule
of 30 TAC, Chapter 335 and PST rule in 30 TAC, Chapter 334.
The whole concept of substantial changes in circumstances
was carefully negotiated with stakeholders in 1993 as part of
the 30 TAC, Chapter 335 rulemaking to strike a critical balance
between the continuing obligation to ensure that a health-based

remedy remains protective and the need for administrative
finality to the closure and remediation process. The commission
intends to retain this balance and will add a clarification in
guidance to be prepared as part of this rulemaking to give a
minimum value that would constitute a substantial change. Over
the years the commission has used as a general rule of thumb
an order of magnitude change to quantify the expression "of
such magnitude" (e.g., results in at least an order of magnitude
change to PCLs); however, final determination may be for higher
or lesser changes depending on the toxic effect of the COC and
other factors.

This provision is intended to apply to changes that result in a
decrease of acceptable PCLs for an affected property. Changes
in toxicity data or procedures to calculate PCLs can also result
in an increase in the PCLs, as KOCH has described. To address
this situation, the person can use §350.73(a) to incorporate new
toxicity data after the submittal of a self-implementation notice
or response action plan by indicating the change to the agency
and citing the data source from the hierarchy as the published
credible authority. The rule does not need to be revised to
accommodate this situation.

This section on substantial changes is intended to be self-
actualizing by whoever the person might be in the future. The
person is expected to take and pay for appropriate actions to
evaluate an affected property for continued protectiveness by
using the rules in effect at that future time based on property-
specific considerations (e.g., use of any tier of Subchapter
D). The commission believes it would be problematic and
burdensome to retain in active status possibly multiple sets
of rules or versions of PCL lookup tables in order to evaluate
substantial changes according to the rules in effect at the time of
response action completion report approval, as recommended
by Chevron.

The commission will however change this provision as a
conforming change to the applicability provision (§350.2(g))
of this rule for underground and above ground storage tanks
regulated by Chapter 334 of this title. The commission is
not applying this provision to actions of the PST program that
precede the applicability date of this rule. This subsection will
apply to the PST program according to the applicability date
(i.e., September 1, 2003) specified in §350.2(g) and then only
for response actions completed according to this chapter.

Concerning §350.35(f), the rule has been changed to conform
with the expanded definition of institutional control.

§350.36. Relocation of Soils Containing Chemicals of Concern

Concerning §350.36, Craig’s Cleaners commented that the
disposal of investigation derived waste from monitoring wells
and soil from well installation is not addressed in the proposed
rules. Craig’s Cleaners suggested that this dirt and water
should be allowed to be put back into the ground where it came
from. The expense of disposing this water and soil is costly. It
would hurt nothing to return this to the ground it came from.

The commentor is partly correct that the rule does not directly
address disposal of investigation derived waste. Disposal of
wastes in general is covered by the statutes, rules and guid-
ance of the applicable program areas. The generator of the
waste is responsible for applying the correct classification to
the investigation derived waste and then applying the appropri-
ate management techniques. This rulemaking does specify at
§350.2(h)(3) that the person can utilize this chapter to deter-
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mine if COC concentrations satisfy the "contained in" policy of
the EPA regarding listed hazardous waste or hazardous con-
stituents contained in environmental media being managed as
wastes. The details of this policy are summarized in the EPA
document "Management of Remediation Waste Under RCRA"
(EPA 530-F-98-026, October 1998). The commission will re-
vise its version of this policy upon promulgation of this rule.
The basic impact of this policy to the situation described by the
commentor is that investigation derived waste with low enough
concentrations of hazardous waste or hazardous constituents
need not be managed as a hazardous waste.

Concerning §350.36, Environmental Fuel Systems and ICE
commented that they are appreciative of the effort put into
§350.36. This language appears helpful, especially in allowing
one to "risk out" soil moved from the affected part of a site, then
treated through some sort of monitored natural attenuation or
other bio-attenuation.

Concerning §350.36, Henry, Lowerre, Johnson & Frederick
commented that, even under the less rigorous requirements of
TNRCC’s non-hazardous industrial waste program, the TRRP
will create conflicts. For example, Henry, Lowerre, Johnson
& Frederick stated the broad provisions of §350.36 allowing
disposal of soils contaminated with non-hazardous wastes,
conflict with the requirements of the Texas solid waste laws
and TNRCC rules. While there are no issues of conflicts with
a federal non-hazardous industrial waste program, the TRRP
still must meet the requirements of the Texas Health and Safety
Code. Henry, Lowerre, Johnson & Frederick also stated that
TNRCC is aware of the obvious conflicts.

The commentor asserts that this section will conflict with the
requirements of the Texas solid waste laws and TNRCC rules by
allowing the disposal of soils contaminated with non-hazardous
wastes. The commentor did not cite specific examples of
conflict but characterized them as obvious. The commission
disagrees with this generalization. This section is designed to
result in relocation of soils containing COCs in such a way as to
be fully protective of human health and the environment at the
new location. The section contains the caveat that relocation
of soils which contain COCs may be subject to additional
requirements or limitations.

Concerning §350.36, Henry, Lowerre, Johnson & Frederick
commented that surface soil on commercial property is defined
as five feet in depth. That is where the majority of the health
impacts, and, therefore, cleanup are focused. It is, however,
unclear how the rule would control the excavation of soil at
depth, which is then brought to and spread on the surface.
This is notwithstanding the deed recordation requirements for
commercial properties, which will likely have little impact on the
working operations of a plant over time.

The commission points out that the rule can address this
situation in two different ways. First, the provisions of §350.36
could be applied as a soil relocation action, in which case the
person would have to show that the COCs now at the surface
are protective for that new location, either by meeting Remedy
Standard A or B. Approval in advance is required for this type of
action under Remedy Standard B. Second, the situation can be
treated as a substantial change in circumstances as described
in §350.35, if an actual exposure condition is occurring in excess
of protective levels. The person is then obligated by §350.35(d)
to protect human health and the environment in accordance
with the rules in effect at the time of the substantial change.

Also with regard to §350.36, Henry, Lowerre, Johnson &
Frederick commented that this section would allow reuse of soils
that are "over" the residential PCLs but below the commercial
PCLs as fill material in commercial areas. This could result
in a new dangerous cottage industry of clean but low use
commercial properties accepting marginally hazardous waste
onto their land for disposal. Henry, Lowerre, Johnson &
Frederick stated that this is a terrible idea. It is also a very
bad idea if the result is that everyone gets a little contamination
to spread out the risks. Dilution is not the solution. The
contaminated soils need to be managed as contaminated soils,
not as clean fill material.

The commission believes a significant feature of this section has
been overlooked by the commentor. COC concentrations must
be protective for the new location. The end result of a relocation
action would be the same as if a release which had occurred at
the new location had been remediated to Remedy Standard A
or B. Secondly, landowner permission must be secured for the
placement of soils containing COCs in amounts above naturally
occurring background on land not owned by the person. This
is to ensure that the landowner is aware that the soils contain
COCs. Chapters 334 and 335 address other requirements or
limitations that might apply to or prohibit soil relocation actions.

Concerning §350.36, AFCEE commented that it is not clear
if Industrial Hazardous Waste rules regarding handling of
contaminated soil supercede the application of this provision.
Typically soils that contain COC at industrial facilities are
considered industrial solid waste if they are removed from the
land or an area of contamination and, as such, cannot be
returned to the land without the action being considered waste
disposal. AFCEE proposed that the provision be enhanced to
specify relocation of soil, under this provision, containing levels
of contaminants under the critical soil PCL will not be considered
a waste disposal activity.

The commission has described elsewhere in this preamble
how the hazardous waste rules can supercede this section.
The commission cannot carry out the commentor’s suggestion
at this time because amending the definition of "disposal" in
§335.1 was not a part of this rulemaking or of the conforming
rulemaking for Chapter 335.

Concerning §350.36(a), EPA Region 6 commented that clarifi-
cation of the applicability section regarding reuse of soils under
RCRA must be included since the excavations of soils during
construction activities given as the example would still constitute
management under RCRA, if a listed waste was present. The
soil reuse provision also appears to allow for dilution of COCs
by spreading across the site while not exceeding PCLs.

The commission concurs with the commentor’s conclusion
regarding management of soils as a hazardous waste. The
commentor also stated that the soil reuse provision appears to
allow for dilution of COCs by spreading across the site while not
exceeding PCLs. The commission believes the commentor is
referring to 40 CFR, §268.3 (Dilution prohibited as a substitute
for treatment) of the RCRA regulations and does not disagree
if these regulations apply to a particular soil relocation action.

In recognition of these RCRA requirements, the commission
proposed and retains a warning in this subsection that "reloca-
tion of soils which contain COCs may be subject to additional re-
quirements or limitations (e.g., land disposal restrictions)." This
statement is intended to alert persons to this possibility. Within
the applicability subchapter of this chapter, §350.2(h)(3) alerts
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persons to the other regulations of Chapter 335 that can attach
if media are managed as wastes, and to the option of making
a "contained in" determination utilizing this chapter. Although
the commentor’s concern was with RCRA hazardous waste re-
quirements, this section also is affected by Subchapter K of
Chapter 334 for petroleum release sites of the PST program.
The commission intends to develop guidance to clarify the re-
lationship of the soil relocation provisions of this chapter with
other applicable chapters. In the interim, persons will find a
good summary of options available for RCRA-regulated situa-
tions, including the "contained-in policy," in the EPA document
"Management of Remediation Waste Under RCRA" (EPA 530-
F-98-026, October 1998).

Concerning §350.36(a), Chevron, TCC, and TXOGA com-
mented that "Naturally occurring background" is no longer de-
fined in §350.2. The commentors recommended removing the
words "naturally occurring."

The commission disagrees with this recommendation and re-
tains this provision as proposed. Although the term had been
defined separately in the May 15, 1998 proposed rulemaking,
the definition of naturally occurring background has been in-
serted parenthetically in §350.4(a)(6) as part of the definition
for background: ". . .naturally occurring (i.e., the concentration
is not due to a release of COC from human activities). . . ".

Concerning §350.36(a), Mobil supported the adoption of
§350.36(a) which would allow excavation and subsequent
replacement/reuse of soils containing COCs exceeding critical
soil PCLs into the same excavation as long as the soil reuse will
be protective of ecological receptors and meet the requirements
of Remedy Standard B. Mobil further commented that this is a
necessary provision allowing for continuing facility operations
and upgrading at facilities where the response action plan will
require many years to remediate the site. AFCEE commented
that there is an inconsistency between the preamble and
the rule for relocation of soils. The preamble stated that
"excavation of contaminated soils by non-responsible parties
during construction activities (e.g., installation, repair, removal
of telephone lines or other utilities, or other construction activi-
ties) and the subsequent replacement of those soils back into
that same excavation is not considered relocation or reuse in
regard to the applicability of this chapter." Provision §350.36(a)
omits the restriction to "non-responsible parties" implying that
the provision is applicable to responsible parties as well. The
language of proposed §350.36 seems consistent with EPA’s
long-held view that there is no basis for differentiating between
RPs and non-RPs where soil relocation is concerned. AFCEE
requested that the phrase "by non-responsible parties" be
removed from the preamble to avoid misinterpretation.

Mobil supported the adoption of this subsection without mod-
ification, however, the commentor’s description of the applica-
bility of this section suggests a possible misunderstanding of
its limitations. AFCEE pointed out that there is no basis for
the distinction between responsible parties and non-responsible
parties where soil relocation is concerned. AFCEE requested
that the phrase "non-responsible parties" be removed from the
preamble to avoid misinterpretation.

The commission reiterates that this subsection excludes certain
actions from coverage under this section, such as construction
activities involving installation, repair, removal of telephone lines
or other utilities. In situations such as these, the person
can return the soils to the excavation regardless of the COC

concentration (unless non-aqueous phase liquids are present in
the soil), barring any other requirements of applicable statutes
or rules of the program area. The commission advises such
persons to take appropriate precautions for worker exposure
and safety and to insure that the replaced soils do not pose a
threat to human health or the environment. The commission
envisions such work being done by utility owners or their
contractors, for example, or others ("non-responsible parties"
of the preamble to the proposed rule of March 26, 1999) not
directly under the control of the person who is responsible
for the remediation of the affected property or maintenance
of controls. The commission notes, however, that the person
who is responsible for response actions at the affected property
could also be performing construction activities. The same
exclusion from this section would apply to that person as
well. So in this situation, the commission is agreeing with
the comments of the AFCEE regarding differentiation between
responsible parties and non-responsible parties.

In contrast, the commission does not extend this exclusion to
activities of closure, remediation or PST tank removals, for
example, that are routinely regulated as waste management
activities and for which additional requirements or restrictions
typically do apply. The commission is particularly concerned
about facilities conducting closure or remediation by removal
of soils exceeding PCLs, then returning these soils without
treatment to the same excavation by incorrectly applying this
exclusion and claiming that the response action is completed.
A variation to this scenario for PST tank removals is addressed
by regulations in Chapter 334, as discussed below in response
to comments on §350.36(c).

Concerning §350.36(b)(4) and (c)(4), the rule has been
changed to conform with the expanded definition of institutional
control.

Concerning §350.36(c), Environmental Fuel Systems and ICE
commented that under the soil reuse rule language, it still
appears contaminated "tank pit" backfill may be placed back into
an excavation that abandoned USTs have just been removed
from - but a deed recordation must be put in place if COC
levels are high enough. In practice, the commentors stated
that the agency’s PST Division has seldom required treatment
and/or off-site disposal of fuel-contaminated soils - especially
backfills - in the last four to six years. To avoid the deed
notice, the responsible person will perform an expensive soil
treatment or "dig and haul" event. If the practices of the last
four to six years have been adequately protective of human
and ecological health, the commentors asked why drive up the
cost of such things as UST removal projects, either by deed
recordation and written concurrences, or by the old "dig and
haul" approach. Environmental Fuel Systems and ICE stated
that TNRCC clarification of this point will yield big changes in
potential cost impacts of these rules, in this type of scenario.
TPCA commented that the proposed TRRP makes changes to
the current policy of handling contaminated soils that are part
of a tank removal. Under the current proposal, owners will be
forced to remove these soils to appropriate landfills to avoid
filing a deed notice for the property because of the existence
of the COC. This is a major departure for what has taken place
on thousands of properties over the last four years.

This type of action was specifically cited in the examples of
actions not considered to be construction activities where soils
containing COCs can be returned to the location from whence
they came without having to comply with this section. The
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interpretation follows that backfilling of "tank pits" is therefore
subject to this section, a conclusion which would be reinforced
by the proposed conforming rulemaking of Chapter 334. In that
rulemaking, the commission proposed to delete the variances
of §334.503(c)(3)(F) and (G) which formed the basis for the
policies regarding backfilling of "tank pits" and addressing any
COCs in the backfilled soils as part of the overall response
action for the UST site. The commission intends to retain
these provisions within Chapter 334 so that this current practice
can continue after this chapter applies to UST sites. The
commission does not view the return of the excavated backfill
to the pit as relocation of soils subject to this section, but rather
allows the backfill to be returned to the pit where it will be
evaluated for protectiveness and potential remediation in the
context of the entire affected property. The commission will
reinstate these provisions in the conforming rule for Chapter
334.

Additionally, the commission points out that the applicability of
this rule is defined through the program area. If a person
conducts a tank removal and no leaking petroleum storage tank
release is pursued, then this rule is not invoked. In that regard,
this rulemaking does not affect current backfill management
practices which today involves the routine return of backfill
material to the original tank pit in accordance with the March
2, 1993, Interoffice Memorandum regarding Guidance for the
Proper Handling of Backfill Materials Generated from Petroleum
Storage Tank System Removals or Repairs.

Concerning §350.36(d), Brown & Caldwell commented that the
subsection requires that a person obtain written permission
before relocating soils that contain COCs above naturally-
occurring levels to a property not owned by the person. Brown
& Caldwell recommended that this prohibition be removed if
soils meet Remedy Standard A Tier 1 residential PCLs. This
is especially important in the case where someone purchases
a property which has undergone corrective action to Remedy
Standard A Tier 1 Residential standards. Since no deed
notification is required in this instance, the person may not be
aware that COCs are present at concentrations which exceed
naturally-occurring levels.

The commission notes the apparent incongruity with a response
action attaining Remedy Standard A on land not owned by the
person but notes that the parallel drawn by the commentor is
not completely comparable to a soil relocation action. First, in
performing a response action on land not owned by the person,
even to Remedy Standard A, Tier 1 residential requirements, the
person would have to obtain the landowner’s permission to gain
access to the property. Secondly, §350.55 would require the
person to provide notice of availability of information pertaining
to samples collected on the property, thereby continuing to
inform the person of actions taking place there. For the soil
relocation scenario presented by the commentor, the only proof
of contact between the person and landowner required by this
chapter would be the written consent of the landowner. The
commission believes this is an appropriate requirement since
no other documentation would be furnished to the agency
establishing the mutual acceptance of the soil relocation action.
The commission will retain the provision as proposed.

§350.37. Human Health Points of Exposure.

Concerning §350.37(a), Environmental Resources Manage-
ment and SRA commented that §350.37 contains over five
pages of detailed requirements as to what POEs should be eval-

uated. The commentors stated that the concept of "prescribed
POEs" is an example of where this rule is overly prescriptive,
eliminating the use of site-specific information and destroying
the relevance of the whole risk-based approach. They sug-
gested that POEs should be determined on a site-specific ba-
sis if a risk assessment is to mean anything, and recommended
removing §350.37 claiming that the framework of the rule will
function just as effectively without it.

The commission disagrees with the comments presented by
Environmental Resources Management and SRA with regard
to prescribed points of exposure (POEs) for humans to envi-
ronmental media. These commentors asserted that the con-
cept of prescribed POEs is overly prescriptive; inappropriately
eliminates the use of site-specific information; destroys the rel-
evance of a risk-based approach; will increase substantially the
cost of corrective action; and will discourage voluntary cleanups.
These assertions are incorrect. The additional criteria regard-
ing POEs to environmental media will accelerate the response
action process by clearly laying out the expectations of the com-
mission and by reducing disagreements. Additionally, specifying
the location where conformance with the PCLs must be demon-
strated will establish a consistent level of performance for pro-
tection of human receptors which the response actions at all
affected properties must attain and then maintain over time. As
a result, there will be a much lower possibility for the response
actions at various affected properties to have unjustifiable differ-
ences which could provide unacceptable variations in the level
of protection provided to humans. The procedure promulgated
in this rule will mean that the term "cleaned to a residential
level" will have a standard, uniform meaning across Texas. The
commission’s experience has shown that the lack of text which
adequately describes criteria for setting POEs within the current
Risk Reduction rule (30 TAC, Chapter 335) has caused dis-
agreements and delay, which has compromised the efficiency
of the response action process. Further, the lack of objective
criteria on which to base decisions regarding POEs has led to
the criticism that the establishment of POEs has been inconsis-
tent from site to site and determined more by the personalities of
the people involved than the physical characteristics of the site.
Detailed criteria for setting POEs will accelerate the response
process by clearly stating the expectations of the commission
and thereby resulting in less opportunity for a response action
plan to be rejected. The response action process will also be
hastened since no baseline risk assessment report is required.
In summary, the commission concludes that the locations within
environmental media where comparison with the PCLs will be
performed (i.e., POEs) are appropriately specified within the
rule.

Concerning §350.37(a), Chevron commented that the state-
ment, "Consideration of competent, existing physical controls
during the pathway analysis does not negate or otherwise su-
percede the POE locations . . ," is unnecessarily burdensome
and restrictive. The presence of e.g. a paved parking lot over
e.g. a former spill site that contains COCs in soil would re-
duce or eliminate exposure pathways. It is not reasonable to
eliminate such a feature from the pathway analysis for all tiers,
moreover, this provision significantly reduces the opportunity to
take site conditions into account in a higher tier analysis (i.e., in
Tier 3). Chevron requested that the commission add "for anal-
ysis in Tiers 1 and 2" to the end of this sentence.

The commission also disagrees with the comment provided by
Chevron that it is unnecessarily burdensome and restrictive for
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the presence of a parking lot over a former spill site not to re-
duce or eliminate the soil exposure pathways. Unfortunately, the
commentor did not correctly summarize this section of the rule.
Section 350.71(d) states in part ". . . the presence of a compe-
tent existing physical control which prevents the exposure of re-
ceptors to COCs may be considered as sufficient proof that the
exposure pathway is incomplete for the geographic area cov-
ered by the control when the person is able and willing to incor-
porate the physical control as a Remedy Standard B response
action meeting all associated performance, institutional control,
and post-response action care requirements, including finan-
cial assurance, for that physical control". However, §350.37(a)
states in part "consideration of competent, existing physical con-
trols during the pathway analysis described in §350.71(d) of this
title (relating to General Requirements) does not negate or oth-
erwise supercede the POE locations specified in this section."
In other words, in the example cited, there must remain a POE
to the contaminated soil resulting from the spill; however, the
person could use the parking lot cover as a response action un-
der Remedy Standard B, provided it is competent to attain the
response action performance requirements and the person is
willing to meet the associated remedy requirements. A compe-
tent, existing physical control, like a parking lot, could be used
to document that the soil exposure pathways are incomplete,
but could not be used to remove the POE to soil.

Concerning §350.37(b), Henry, Lowerre, Johnson & Frederick
commented that the proposed rule states that the prescribed
off-site POE to air would be "within the breathing zone of resi-
dents located on the closest off-site property." Henry, Lowerre,
Johnson & Frederick is unclear what this describes. EPA has
traditionally considered the off-site point of exposure to be set
at the property boundary, whether currently occupied by a resi-
dent or not. This is to ensure that potential future residents will
not be at risk.

The commission is finalizing the air POE language as proposed,
without modification. The off-site POE for air begins at the near-
est property boundary and continues throughout neighboring
off-site properties. There is no requirement that human recep-
tors are currently present. This designation for the off-site POE
for air means that an off-site property would be protected for
future use even if it is not currently being used.

Concerning §350.37(c), Chevron commented that surface soil is
defined in §350.4(a)(84) as 0-15 feet for residential land use and
zero–five feet for commercial/industrial land use, or to the top
of the uppermost groundwater-bearing unit, whichever is less in
depth. Chevron stated that an assumption of 15 feet is overly
conservative for residential property activities in Texas. Surface
soil should be re-defined for residential land use consistent with
regional construction practices. Henry, Lowerre, Johnson &
Frederick commented that it does not believe this is appropriate
for off-site contamination, where the facility has no control of
future activities. This would also not address the possibility of
volitilization into the 15-foot zone from underlying contamination.
TNRCC should consider some type of soil gas monitoring.
Henry, Lowerre, Johnson & Frederick also requested that the
commission adopt adequate provisions for cleanup of public
rights-of-way and easements to ensure that they are protective
of residential uses, and for contact below 15 feet below ground
level when contact occurs at these levels. In addition to these
comments, the commission received a number of comments on
proposed §350.4(a)(82),(83), and (84). The commission refers
persons to the comments listed under that section, as well.

The commission received a number of comments expressing
divergent points of view regarding the POEs for surface and
subsurface soil. Chevron expressed the view that 15 feet
is overly conservative as the on-site and off-site POE for
surface soil and that the rule should be revised to base
this decision on regional construction practices. In a similar
vein, McCulley Frick & Gilman recommended that the surface
soil definition and later requirements related to surface soil
depth for residential properties be revised to indicate that
surface soil is considered to be the zero to six inch soil
interval. They asserted that deeper surface soil depths, such
as zero to three feet could be considered based on site-
specific conditions (e.g., building practices and gardening).
Environmental Resources Management expressed a similar
concern that a 5 foot depth for surface soils on commercial/
industrial properties would result in unnecessary remediation.
They suggested that industrial worker exposure be considered
in the zero–two foot interval and that OSHA-type standards be
used to evaluate exposure in the two to five foot depth. EPA
Region 6 commented that it was inappropriate to use 15 and
five feet as universal definitions for surface soil at residential
and commercial/industrial properties, respectively. They also
suggested that the definition of surface soils weigh the likelihood
of the area being developed, the distribution of contamination,
and allow for construction practices. On the other side of this
issue, Henry, Lowerre, Johnson, & Frederick were concerned
in light of their interpretation that soil contamination below 15
feet would not be required to be addressed, except possibly
to prevent cross-media transfer of COCs to groundwater. This
commentor also stated that the public would not consider this
appropriate for off-site migration where the facility would have no
control of future activities. Further, this commentor requested
that the commission adopt criteria for the cleanup of public
rights-of-way and easements where contact with groundwater
and soil may occur deeper that 15 feet below ground levels.
The commission emphasizes that it received comments on both
sides of this issue some supporting a shallower and others a
deeper POE for surface soils.

The commission has decided to promulgate the surface and
subsurface soil POEs as proposed. Neither the arguments
presented to have a shallower nor a deeper POE to surface
soils are persuasive. In response to the comments provided,
the commission provides the following discussion.

The commission first considered adopting the soil POEs for res-
idential properties contained in the current Risk Reduction rule
(RRRs). The current RRRs establish the soil POE throughout all
soils for residential properties under Standard 2. The commis-
sion determined that the "bottomless" aspect of the residential
soil POE provision of the existing RRRs is unreasonable given
that the likelihood of human exposure declines with depth, and
beyond the depths of normal construction the potential for hu-
man exposure is slight. The PST rule uses a soil POE depth
criterion of 15 feet which is based on the practical observa-
tion that most subsurface construction at residential properties
in Texas commonly involves installation of subsurface utilities,
swimming pools, shallow basements, and septic systems which
are typically confined to the upper 15 feet of the subsurface.
The commentor arguing for a deeper depth for this POE did not
provide any persuasive evidence that 15 feet is not adequate.
Moreover, the PCLs for GWSoil to protect groundwater from the
transfer of COCs from soil and AirSoil

Inh-V
to protect air from the

transfer of COCs from soil both apply to subsurface soils. So
the presence and allowed quantity of COCs in subsurface soils
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is not unregulated. The 15 foot depth is also generally consis-
tent with the soil POE depth used by other states in their cor-
rective action regulations. During or after the response action,
it is reasonable that excavated soil could be spread at ground
surface where human exposure could occur. The commission
recognizes that some will perceive this to be a conservative as-
sumption, but given that institutional controls will not be required
for Remedy Standard A response actions at residential proper-
ties, there would be no notice to residents if subsurface soils
containing COCs were excavated. As a reasonable precaution,
the commission is setting the depth of surface soils so that the
excavation of subsurface soils is quite unlikely. Therefore, the
commission has decided to set the POE to surface soils at res-
idential sites as being from the ground surface to a depth of 15
feet.

The commission started its evaluation for the establishment of
the POE to surface soil for commercial/industrial properties by
considering two alternatives: (1) the two foot depth surface
soil POE in the existing RRRs; and (2) the 15 foot depth
criterion incorporated into the PST rule. The commission
decided that a depth criterion of 15 feet for surface soils at
commercial/industrial sites would be unnecessarily costly given
that an institutional control is required whenever the response
action is based on commercial/industrial use of the affected
property. However, the commission also determined that soil
excavated during routine maintenance of subsurface utilities
and pipelines may be periodically brought to the ground surface
and left exposed. The two foot depth of the existing RRRs
does not provide adequate coverage for the common depths of
subsurface utilities; therefore, the commission is setting a depth
of five feet as the POE to surface soils at commercial/industrial
properties. And finally, the five foot depth is consistent with and
linked to the commission’s decision to not specify construction
worker exposure as a routine pathway for commercial/industrial
land use.

Concerning §350.37(d), Henry, Lowerre, Johnson & Frederick
asked that when soil is contaminated but groundwater is not, is
it possible that allowing the point of exposure to be moved to the
property boundary could provide an incentive to the responsi-
ble party to report that the groundwater is contaminated in order
to meet soil PCLs that would be less restrictive than those re-
quired if the groundwater were not contaminated. Henry, Low-
erre, Johnson & Frederick also asked what validation of this
condition does TNRCC envision occurring. Environmental Fuel
Systems and ICE suggested re-wording §350.37(d)(2) as fol-
lows: "Off-site POE. The prescribed off-site POE is throughout
the upper-most ground-water-bearing unit at the nearest hy-
draulically downgradient site boundary and continuing through
that nearest hydraulically downgradient off-site property."

Subsection 350.37(d) regarding the POEs for uncontaminated
class 1, 2, and 3 groundwater is adopted as proposed. In a
round about way, the comment provided by Henry, Lowerre,
Johnson, & Frederick makes the basic point of this subsection.
That is, if groundwater, regardless of its classification, does not
contain COCs in excess of the critical groundwater PCLs, then
the unit, facility, or area must be managed so that groundwa-
ter contamination does not occur. The information to initially
make the judgment whether groundwater at a site is contam-
inated will be provided in the Affected Property Assessment
Report and will not be subject to easy misinterpretation, with-
out purposeful misrepresentation. Regardless, the commission
doubts whether persons will purposefully expose themselves to

the liability of managing groundwater contamination solely to ar-
gue for higher soil PCLs. Also, the commission does not agree
with the suggested wording for the off-site POE for uncontam-
inated groundwater provided by Environmental Fuel Systems.
The term "throughout" as used in the POE description means
"from top to bottom" in the upper-most groundwater-bearing unit
on the nearest boundary with the closest hydraulically down-
gradient off-site property. The commission is purposefully not
extending the off-site uncontaminated groundwater POE for the
source property beneath neighboring properties. The term "un-
contaminated", as used by the commission here, means that the
uppermost groundwater-bearing unit has not been adversely ef-
fected by the source property in question. The commission does
not mean by "uncontaminated" that the upper-most ground- wa-
ter bearing unit is unaffected by COCs throughout its entire re-
gional extent. One effect of this is that a person cannot use
the presence of COCs in the upper-most groundwater-bearing
unit beneath a neighboring off-site property to conclude that the
groundwater-bearing unit under his property is contaminated
and therefore base the management of an on-site soil PCLE
zone on that assumption.

The commission also points out that the person should also
interpret the "upper-most groundwater-bearing zone" to mean
not only the unit closest to ground surface, but also to mean
the first unaffected groundwater-bearing unit. For example, if
there are four groundwater- bearing units, and the first three
are affected, but the deepest and fourth groundwater-bearing
unit is not affected, then §350.37(d)(1) and (2) would apply to
that fourth groundwater- bearing unit, but not to the upper three
groundwater-bearing units.

Concerning §350.37(e), EPA Region 6 commented that exclu-
sion of groundwater for consideration in determining the POE
may not be consistent with RCRA requirements for regulated
units, and the distinction should be noted. Care should be ex-
ercised since these units are frequently sources of principal
threat wastes which should be removed, and increasing con-
centrations of COCs do not appear to trigger any action. These
concerns with the treatment of regulated units under TRRP ex-
tend to all aspects of the rule (e.g., 350.37(e)(1)), and afford
TNRCC with opportunities to explicitly refer regulated entities
back to specific programs which are in conflict with various sec-
tions of the rule.

The commission adopts §350.37(e) as proposed. EPA Region
6 provided a comment which stressed that the exclusion of
groundwater beneath a regulated unit as a POE to groundwater
may not be consistent with RCRA. EPA Region 6 has here,
and at other places throughout the rule, expressed the concern
that the commission should note at each location where more
stringent or additional federal standards may apply. The
commission disagrees. The commission has already stated in
several prominent places in the rule that persons must comply
with TRRP as well as any pertinent additional regulations
(i.e., §350.2(a) and §350.31(j)). Clearly it is the commission’s
intention that if RCRA regulations do not allow the exclusion
of groundwater beneath a RCRA regulated unit as a POE to
groundwater then this would not occur. In addition, please see
the preamble discussion for §350.33(f)(2) for a discussion of
waste control units. Regarding placing notices in the rule of
relevant regulations, the commission has two primary concerns.
First, itemizing and summarizing EPA’s regulations along with
all potentially applicable other federal agency, state, county,
and city regulations which could in some manner pertain to
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a response action for COCs in environmental media would
be difficult to perform and subject to change. Additionally,
the argument would surely be made that any regulations not
included in the rule were intentionally excluded even if they were
simply overlooked. The commission could also be forced to
change its rule in the future simply because of changes to the
regulations which were referenced. Second, the commission
has tried to keep TRRP as simple and straight-forward as
possible. Admittedly, the rule is detailed. However, the rule
would become even more detailed and would become confusing
if we included references to and the relevance of various EPA
regulations. The bottom line is that persons are going to
have to understand TRRP as the relevant state regulations
and then look at EPA’s programs to see whether additional
actions are required. Guidance is a more appropriate avenue
for explanation of interplay between the rules.

Concerning §350.37(f), Chevron commented that there is no
provision to allow groundwater use restrictions on a particular
site. The site-specific use of the groundwater (current and
future) should be considered for the POE. The text should be
revised to indicate that if a groundwater use restriction is filed
for the site, the on-site POE does not apply to the entire site.

Subsection 350.37(f) regarding the human health POEs for
class 1 groundwater is adopted as proposed. Chevron any filed
a comment stating that the rule text should be revised to indicate
that if a groundwater use restriction is filed for the site then
the on-site POE to class 1 groundwater should not apply to the
entire site. The commission does not agree that the requirement
for the person to restore class 1 groundwater to the PCLs
would be appropriately removed by means of a groundwater use
restriction. The commission has defined class 1 groundwater
as a primary groundwater resource. Class 1 groundwater is an
extremely valuable resource, is a current public water supply for
many large municipalities, and has a high probability of future
use due to droughts and population growth in large areas of
the state. Groundwater is a very valuable and limited state
resource impacting the state’s economic well- being and public
health both now and in the future. The commission considers
it imperative to protect uncontaminated groundwater supplies
to ensure that present uses are maintained and potential uses
are not impaired. Likewise, the commission will require that
contaminated class 1 groundwater be restored to drinking water
limits because these are the most productive and irreplaceable
groundwater supplies in the state.

Concerning §350.37(f), Henry, Lowerre, Johnson & Frederick
commented that the proposed rule states that the prescribed
on-site point of exposure to class 1 and 2 groundwater un-
der residential land use conditions would be a well for resi-
dents completed directly within the groundwater source area.
"Groundwater" source area is not clearly defined. Henry, Low-
erre, Johnson & Frederick asked if it could include the saturated
zone area outside of the site boundary. If so, Henry, Lowerre,
Johnson & Frederick asserted that off-site drinking water wells
completed in the off-site source area could be at risk, while no
on-site area may be above the PCL because of plume migra-
tion. Henry, Lowerre, Johnson & Frederick also asked if the
groundwater source area moves as the plume moves.

Henry, Lowerre, Johnson, & Frederick have also resubmitted a
comment regarding class 1 groundwater POEs that was orig-
inally provided in response to a 1996 commission conceptual
document. The location of the groundwater POE was originally
explained in terms of a "groundwater source area" and Henry,

Lowerre, Johnson & Frederick’s comment is expressed in this
terminology. This comment is not relevant to the adopted lan-
guage for class 1 groundwater POEs because this subsection
is not expressed in terms of a "groundwater source area" and
the comment is not pertinent in any other fashion to the current
text of the subsection.

Concerning §350.37(g), ARCADIS Geraghty & Miller, Chevron,
Fina, and AFCEE commented that the proposed rules dictate
that class 2 offsite groundwater contamination must be reme-
diated to MCLs, and suggested that there are no technical or
legal requirements that mandate this approach. That in many
areas of the state, the shallow groundwater that might be im-
pacted by a release is class 2 groundwater. The commentors
stated that class 2 groundwater is generally undrinkable. They
also commented that due to the availability in these areas of
high quality municipal (or other) water supplies and/or local re-
strictions on installation of drinking water wells, no landowner
is likely to install a well into these shallow zones, nor would
residents ingest that class 2 groundwater. The TNRCC has
recognized in §350.37(l)(3)(A) that some class 2 groundwater-
bearing units may have no future beneficial use, and provided
criteria for determining future beneficial use in §350.37(l)(3)(C).
The commentors recommended that class 2 groundwater that
has no reasonably anticipated future beneficial use is essen-
tially the same as class 3 groundwater, and should be held
to the same criteria (i.e., PCLs) as class 3 groundwater. The
commentors also recommended that the site- specific use of the
groundwater (current and future) should be considered for the
POE. The text should be revised to indicate that if a groundwa-
ter use restriction is applicable at the site, the on-site POE does
not apply to the entire site. The commentors also offered addi-
tional suggestions. They recommended allowing consideration
of high quality municipal (or other) water supplies and/or local
restrictions on the installation and use of water wells. They also
recommended that the off-site POE should be altered to allow
for risk assessment based upon standard exposure factors for
inhalation and dermal contact.

The commission is adopting §350.37(g) as proposed which per-
tains to the on-site and off-site POEs for class 2 groundwater.
The commission received a number of detailed comments on
this subsection with which it does not concur that were provided
by Chevron, ARCADIS Geraghty & Miller, and Fina. For various
reasons the companies requested flexibility to deviate from the
on and off-site POEs for class 2 groundwater specified in this
subsection.

Again, the commission disagrees with the commentors requests
and maintains the broad definition of class 2 groundwater-
bearing unit as initially considered suitable for use as a human
drinking water supply. This means that, unless modified, the
POE to class 2 groundwater shall be throughout the on and
off-site extent of the groundwater protective concentration level
exceedence (PCLE) zone. The TRRP rule is designed such
that any flexibility for deviation from the general groundwater
response objectives is provided in §350.33(f) regarding Remedy
Standard B rather than in §350.37 which pertains to POEs.

Consistent with these requirements, the legislature has stated
in the Ground Water Protection Act (Texas Water Code Chapter
26.401) that "in order to safeguard present and future ground
water supplies, usable and potentially usable ground water
must be protected and maintained". Further, the legislature
established the policy that state agencies would require the
quality of ground water to be restored, if feasible, to "maintain
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present use and not impair potential uses of ground water . . ."
The commission asserts that the present location of water wells
or lack of use of groundwater is not a reliable indicator of an
aquifer’s potential for beneficial use. The lack of water wells in
an area means only that a water-bearing unit is not presently
being used and does not imply anything about the unit’s ability
to serve as a future human drinking water supply. The statute
further states that "aquifers vary both in their potential for
beneficial use and in their susceptibility for contamination".

The rule as promulgated provides no direct flexibility within
§350.37(g) regarding the on and off-site POEs to class 2
groundwater. However, following up on the theme provided by
the legislature that "aquifers vary . . . in their potential for ben-
eficial use", §350.33 (relating to Remedy Standard B) provides
flexibility when warranted regarding the degree and type of re-
sponse actions which are required for PCLE zones in class 2
groundwater. The general groundwater response objectives are
listed in §350.33(f)(1) and must be attained unless the person
demonstrates that a site qualifies for one or more of the iden-
tified areas of flexibility. §350.33(f)(2) discusses that with the
executive director’s approval, the groundwater directly beneath
a waste control unit does not have to be restored to attain the
critical groundwater PCLs. Also, §350.33(f)(3) explains that the
person can demonstrate that it is technically impracticable using
currently available remediation technologies to restore all or a
portion of the groundwater PCLE zone to the critical groundwa-
ter PCLs. And finally and most importantly, §350.33(f)(4) pro-
vides that the executive director may under Remedy Standard B
approve a plume management zone for class 2 or 3 groundwa-
ter. The most important characteristic of a plume management
zone is that the POE to groundwater is changed from through-
out the PCLE zone to the downgradient boundary of the plume
management zone. This alternate POE location at the bound-
ary of the plume management zone is established in response
to §350.37(l) for class 2 groundwater and §350.37(m) for class
3 groundwater. Thus, while the commission does not agree
with the comments regarding class 2 groundwater POEs pro-
vided by the previously listed commentors, some of the desired
flexibility can be attained through approval of a plume manage-
ment zone. Persons should realize, however, that unless and
until the executive director concurs with the designation of a
plume management zone, the person is required to remediate
a groundwater PCLE zone using the general groundwater re-
sponse objectives expressed at §350.33(f)(1). Detailed factors
to guide the evaluation of the acceptability of a plume manage-
ment zone are listed at §350.33(f)(4)(A) and are expressed in
terms of potentially adverse effects on groundwater and surface
water quality.

Concerning §350.37(g), Henry, Lowerre, Johnson & Frederick
commented that groundwater contamination should not be
allowed to spread great distances at large facilities, thereby
impacting clean, usable portions of aquifers. Also concerning
§350.37(g), Henry, Lowerre, Johnson & Frederick commented
that the establishment of alternate points of compliance at
the on-site boundary of an effective institutional control needs
further discussion, and asked how TNRCC envisions preventing
potentially large areas of proposed class 2 uncontaminated
groundwater from becoming contaminated by plume migration.
This commentor is also concerned that class 2 drinking water
supplies are being provided significantly less protection under
the proposed rules than under current guidelines; that the Safe
Drinking Water Act makes no distinction between the protection
to be provided to class 1 and class 2 groundwater resources;

and that the statute and regulations require protection of current
or potential groundwater supplies with TDS content of less than
10,000 mg/l.

Henry, Lowerre, Johnson, & Frederick asked two questions
about how the agency envisions preventing potentially large ar-
eas of class 2 groundwater from becoming contaminated partic-
ularly at large facilities. Both of these questions were originally
submitted in 1996 and were resubmitted for this rule-making.
Section 350.37(l) explains that the largest possible expansion of
a plume management zone for class 2 groundwater is 500 feet.
This commentor is also concerned that class 2 drinking water
supplies are being provided significantly less protection under
the proposed rules than under current guidelines; that the Safe
Drinking Water Act makes no distinction between the protection
to be provided to class 1 and class 2 groundwater resources;
and that the statute and regulations require protection of current
or potential groundwater supplies with TDS content of less than
10,000 mg/l. The commission rejects the assertion that this
rule does not adequately protect class 2 groundwater. First,
with the exception of class 1 groundwater-bearing units, those
groundwater-bearing units with a TDS content of 10,000 mg/l or
less and a sustainable yield of 150 or more gallons/day are class
2 groundwaters. Second, the general groundwater response
objectives for class 2 groundwater would require the person to
reduce the concentration of COCs throughout the groundwater
PCLE zone to the critical PCLs. Third, groundwater response
action flexibility, such as technical impracticability or a plume
management zone, would only be agreed to by the commission
based upon submittal by the person of adequate scientific data
which supports departure from the standard response objec-
tives. And fourth, when a plume management zone is agreed
to, the commission is not "writing off" the groundwater within
this zone forever. By including plume management zones in
this rule, the commission is making the scientific and policy
determination that there are some groundwater contamination
situations which are more appropriately managed by an "ex-
posure prevention" rather than a "pollution cleanup" approach.
We expect, however, that over time natural attenuation will de-
crease the concentration of many COCs as they flow within the
plume management zone. Also, where there is an underlying
plume management zone for class 2 groundwater, the com-
mission is requiring any source area within surface or subsur-
face soils to be removed, decontaminated, and/or controlled
such that the concentration of COCs in groundwater does not
increase above the level when the response action plan was
submitted. Even though active groundwater restoration is not
being required within a plume management zone, the rule re-
quires the sources of COCs to be controlled. The commission
expects the groundwater within the plume management zone at
many of these sites to be restored to the PCLs over time.

Concerning §350.37(h), Chevron commented that there is no
provision to allow a groundwater use restriction on a particular
site. The site-specific use of groundwater (current and future)
should be considered and there are likely to be no points of
exposure to class 3 groundwater. The text should be revised
to indicate that the site-specific uses of site groundwater will be
considered in the identification of POEs. KOCH commented that
because of its high salinity (> 10,000 milligrams per liter (mg/
L) total dissolved solids (TDS)), humans will not be exposed
to COCs in class 3 Groundwater via ingestion. This class of
groundwater is unfit for human consumption. Therefore, there
should be no human POE for class 3 Groundwater via ingestion.
The proposed rules should be clarified to reflect this fact.
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The commission disagrees with the comments submitted on
§350.37(h) and has therefore promulgated this subsection
without modification. KOCH argues that because of class 3
groundwater’s high salinity (i.e., greater than 10,000 mg/l total
dissolved solids) there will be no human exposure via ingestion
and that the rule should be revised accordingly. This is incorrect
since the rule does not assume ingestion of class 3 groundwater
in the first place. There are, however, many other uses and
potential mechanisms of exposure to this groundwater. The
prescribed on-site POE to class 3 groundwater is set at all
locations throughout an on-site groundwater PCLE zone defined
by COC concentrations greater than GWGW

Class 3
. GWGW

Class 3
is

derived by multiplying GWGW
Ing

by 100 but is not based on an
ingestion assumption. Also, Chevron suggested that the rule be
revised to allow consideration of groundwater use restrictions
and the site-specific uses of groundwater in the determination
of POEs to class 3 groundwater. The commission disagrees for
some of the same reasons presented in the discussion of POEs
for class 2 groundwater. Contrary to what would follow logically
from Chevron’s suggestion, the commission has not adopted
a program where unlimited concentrations of COCs would be
acceptable in class 3 groundwater. Instead the commission
has adopted a plume management zone approach for class
3 groundwater under §350.33(f)(4) which acknowledges the
typical limited use of this resource but also recognizes the
potential for human and ecological receptor exposure and the
need to limit PCLE zone migration.

Although no specific comments were received on this subsec-
tion, an amendment was made to §350.37(i) to clarify that the
POE for groundwater discharges of COCs to surface water is
within the groundwater at or upgradient of the zone of discharge
to the surface water body so that this subsection and §350.51(f)
are consistent.

Concerning §350.37(j), Henry, Lowerre, Johnson & Frederick
commented that this section does not address the potential use
of surface water for a drinking water supply source.

This comment was originally submitted in 1996 in response to a
conceptual document published by the commission. The com-
mission is adopting the language as proposed regarding the
prescribed POE for releases directly to surface water. The pro-
mulgated criterion is protective because it sets the point of ex-
posure at the point of entry of COCs into and throughout the
extent of any surface water body. This means that the sur-
face water PCLs must be attained at all locations designated as
POEs. Derivation of the surface water PCL SWSW is explained at
§350.75(i)(13) and setting of the PCL SWGW based on dilution of
groundwater in surface water is discussed at §350.75(i)(4). Re-
gardless, of all these PCL discussions, the surface water POE
location established in this subsection is definitely protective.

Concerning §350.37(l), Chevron and Campbell, George
& Strong commented that the TNRCC has recognized in
§350.37(l)(3)(A) that some class 2 groundwater-bearing units
may have no future beneficial use, and provided criteria for
determining future beneficial use in §350.37(l)(3)(C). Chevron
stated that it believes that class 2 groundwater that has no
reasonably anticipated future beneficial use is essentially the
same as class 3 groundwater, and should be held to the
same criteria (i.e., PCLs) as class 3 groundwater. Therefore,
alternate POEs for plume management zones for class 2
groundwater with no reasonably anticipated future use should
be established the same way as those for class 3 groundwater.
Chevron suggested adding a new last sentence to subsection

(l): "Alternate POEs for class 2 groundwater-bearing units with
no reasonably anticipated future beneficial use as determined
in paragraph (3)(B) below are established in subsection (m)."
Chevron also recommended deleting paragraph (3)(A), renum-
bering paragraph (3)(B) to (3)(A), and revising the language
as follows: strike "unless the demonstration discussed in
subparagraph (A) of this paragraph is made, the" and keep
"person shall not allow a plume management zone within class
2 groundwater to extend onto any off-site property which does
not currently contain a residential-based groundwater PCLE
zone." Renumber paragraph (3)(C) to (3)(B).

The commission is adopting the alternate POEs to class
2 groundwater under Remedy Standard B, as proposed in
§350.37(l), without modification.

Chevron and Campbell, George & Strong referenced proposed
§350.37(l)(3)(A) which the commission provided to help deter-
mine whether off-site class 2 groundwater has a reasonably
anticipated future beneficial use, and as a result, whether the
class 2 plume management zone should be allowed, with the
written approval of the off-site landowner, to extend onto the off-
site property. Chevron used this language to help assert that
class 2 groundwater that has no reasonably anticipated future
beneficial use is essentially the same as class 3 groundwater
and should be held to the same PCLs and alternate POEs. The
commission agrees that the noted conditions such as demon-
stration of no reasonably anticipated beneficial use, presence
of superior supplies, and the presence of ordinances are rel-
evant and important. The commission does not concur, how-
ever, that groundwater should be classified as class 3 ground-
water based on man- induced conditions as those conditions
could change in the future, particularly in instances where the
groundwater would otherwise be of high quality and productiv-
ity. Section 350.37(l)(3)(A) only acknowledges that a particular
affected portion of the resource and the immediate proximity
may not have a potential beneficial use, but the commission is
not implying that the groundwater resource as a whole does
not have a potential beneficial use. As stated previously, a
class 2 groundwater-bearing unit must initially be considered
suitable as a human drinking water supply with the POE ex-
tending throughout the PCLE zone. This is consistent with
the legislative instructions provided in the Ground Water Pro-
tection Act (Texas Water Code, Chapter 26.401). Such condi-
tions in §350.37(l)(3)(A) reinforce the appropriateness of allow-
ing the establishment of plume management zones for the class
2 groundwater, but the commission does not concur that those
conditions are a sufficient basis to allow further degradation of
the groundwater resource to the degree that would be allowed
by managing it with class 3 groundwater response objectives.

Concerning §350.37(l), KOCH commented that the proposed
TRRP rules state that residential-based groundwater PCLE
zones shall be determined at the time of RAP submittal. The
PCLs for groundwater should reflect the overlying land use
and could be either residential or commercial/industrial. The
erroneous use of only residential PCLs (e.g., §§350.37(m),
350.51(e), 350.52 etc.) should be revised throughout the
proposed rules and replaced with a reference to the critical PCL.

On a separate matter, normally the groundwater PCLE zones
are based on the overlying land use of a property which would
be either residential or commercial/industrial. However, in order
to have a well-defined point of reference from which to measure
the additional distance for plume growth, the commission has
decided that the plume management zones for class 2 and 3
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groundwaters shall be based upon residential land use only, as
described in §350.37(l) and (m), respectively. The commission
disagrees with the "erroneous" characterization of the use of
residential PCLs and considers our decision a warranted and
necessary simplification.

Concerning §350.37(l)(4), McCulley Frick & Gilman commented
that the concept behind the plume management zone is appro-
priate. They are concerned, however, by the quantification of
plume management zones based on plume size. At many large
industrial sites, monitoring wells are installed near the source
area, downgradient of the source area, and near the property
boundary (i.e., the current point of exposure). The exact loca-
tion of the leading edge of the plume is often unknown. Since
the rule proposes that points of exposure (POEs) beyond the
plume management zones will be located based on 500-feet be-
yond the current length of the groundwater PCLE zone or 1.25
times the current length of the groundwater PCLE zone, Mc-
Culley Frick & Gilman stated this rule encourages a person to
avoid characterizing the exact length of the plume and, instead,
install downgradient monitor wells beyond the anticipated lead-
ing edge of the plume to create a larger plume management
zone. Implementation of this rule will be reasonable for sites
with large plumes at small facilities, but it will be overly pre-
scriptive for sites with small plumes at large facilities. McCulley
Frick & Gilman recommended that the plume management zone
be defined on a site-specific basis.

The commission disagrees. The requirements for a groundwa-
ter investigation are specified in §350.51 (relating to Affected
Property Assessment). Moreover, designation of a plume man-
agement zone is not an affirmative right and the commission will
not agree to the establishment of such a zone if it suspects that
the distribution of COCs within the groundwater-bearing unit(s)
have not been adequately characterized. This commentor also
recommends that the plume management zone be defined on
a site-specific basis. In a real sense, this is the case with the
adopted rule since the additional length of the plume manage-
ment zone is established as the smallest of the distances de-
scribed in §350.37(l)(4)(A)-(E). For individual sites, the control-
ling criterion could be any of the distances listed in subpara-
graphs (A)-(E).

Concerning §350.37(l), Henry, Lowerre, Johnson & Frederick
commented that this approach of establishing an alternate point
of compliance, which will effectively be the facility boundary, for
Remedy Standards B and C, may allow contamination to spread
to unaffected parts of proposed class 2 and 3 aquifers. Large
areas of class 2 may be impacted on larger facilities.

Henry, Lowerre, Johnson, & Frederick has resubmitted a com-
ment that was originally provided in response to a conceptual
document published by the commission in 1996. Their concern
is about "an alternate point of compliance, which will effectively
be the facility boundary for Remedy Standards B and C". This
comment is not based on the current rule. First, there is no
Remedy Standard C. And second, the degree of plume migra-
tion allowed in response to language adopted by the commis-
sion is dependent upon site-specific conditions in the context of
specific criteria set forth in the rule. A person cannot default to
the property boundary.

Concerning §350.37(l), EPA Region 6 commented that this
section makes allowances for determining future beneficial use
by considering; 1) non-point sources of COCs, and 2) lack of
use of ground water. These two allowances are of concern

since they may not provide protection for a majority of the
state’s ground water resources. Concerning §350.37(l), Henry,
Lowerre, Johnson & Frederick commented that it is not prudent
nor in the best interest of the state to make a determination
of no beneficial use of a class 2 ground water simply because
it is currently contaminated by "non-point sources of COCs" or
"the proximity and the withdrawal rates of groundwater users"
indicate that it has no beneficial use. It should be the state’s
goal to restore all useable ground water, even that contaminated
by non-point pollution.

The commission agrees with EPA Region 6’s concern and does
not intend to use these concepts in a general fashion to deter-
mine whether a groundwater zone has a reasonably anticipated
beneficial use. Generally, the TRRP rule establishes the re-
quirement that a plume management zone cannot be allowed
to extend across a property boundary unless the off-site prop-
erty already contains the PCLE zone. The consideration of rea-
sonably anticipated future beneficial use considering non-point
sources will only be used to determine whether a class 2 plume
management zone can be allowed to migrate for a limited dis-
tance across the property boundary. EPA Region 6 states in
their comment that the allowances are of concern since they
may not provide protection for a majority of the state’s ground-
water resources. The commission disagrees since the limited
application of the beneficial use evaluation will not endanger
the state’s groundwater resources. The same plume manage-
ment zone would have been allowed had the off- site issue not
been present. Whether COCs are off-site or not does not speak
to natural resource protection, but rather to exposure poten-
tial. The commission disagrees with Henry Lowerre, Johnson
& Frederick that such groundwater should be restored as the
state’s goal. The commission in this provision is only determin-
ing whether a groundwater which would already qualify for a
plume management zone can establish POEs on off-site prop-
erty, with the concurrence of the off-site landowner. The crite-
ria does not change the classification of the groundwater, but is
only a criteria for siting POEs. The commission notes that com-
mentors from the regulated community strongly recommended
that groundwater meeting these criteria should be classified as
class 3 groundwater. The commission agrees with Henry, Low-
erre, Johnson & Frederick that man-induced non-point sources
of contamination should not reclassify a groundwater as the
non-point sources may only be a temporary phenomenon or be
localized.

Concerning §350.37(l)(3) and (4), the rule is amended to
conform with the expanded definition of institutional control.

Concerning §350.37(m), similar to several other comments of
the same nature, Chevron commented that alternate POEs for
plume management zones for class 2 groundwater with no
reasonably anticipated future use should be established the
same way as those for class 3 groundwater.

The commission is adopting the alternate POEs to class 3
groundwater under Remedy Standard B without modification.
Chevron repeated the comment that the PCLs and alternate
POEs for class 2 groundwater that has no reasonably antici-
pated future beneficial use should be established in the same
fashion as for class 3 groundwater. The commission disagrees
with this proposal for the same reasons previously discussed
under §350.37(l) regarding alternate POEs to class 2 ground-
water. Likewise, and for the same reasons, the commission
does not agree that the phrase "class 2 groundwater with no
reasonably anticipated future beneficial use and" should be in-
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serted into the rule language regarding alternate POEs to class
3 groundwater.

Concerning §350.37(m), Henry, Lowerre, Johnson & Frederick
commented that allowing growth of a plume to within two years
travel of a property line in class 3 ground water is not protective
of the waters of the State of Texas. For a large site, in a
transmissive aquifer (possibly class 3 because of salinity), this
could result in a huge plume with new and potentially significant
exposure pathways.

The commission asserts that the plume management zone ap-
proach does not endanger the groundwater of the State of
Texas. The commission finds it self-evident that certain classes
of groundwater (i.e., class 1) containing PCLE zones are more
appropriately managed with a pollution cleanup approach while
other classes of groundwater (i.e., class 3), depending upon the
characteristics of the site, are more appropriately managed with
an exposure prevention approach. Class 2 groundwater may be
justifiably managed in either pollution cleanup or exposure pre-
vention approaches depending on the particular circumstances
and characteristics of the groundwater at the affected property.
The commission has used its best professional, scientific, and
societal judgment, along with a four year process of meeting
with stakeholder groups, to develop this final rule which strikes
an appropriate balance between requiring pollution cleanup re-
sponse actions and allowing physical controls, institutional con-
trols, and financial assurance to be relied upon to prevent the
exposure of human and ecological receptors to unprotective lev-
els of COCs and to prevent the degradation of natural resources.
In the example provided, the requirements for a plume manage-
ment zone presented at §350.33(f)(4) would prevent the class
3 groundwater PCLE zone from endangering either any deeper
ground water resources or ground water resources outside of
the plume management zone. Also, the comment indicates that
there would be "new and significant exposure pathways". This
is not correct. An institutional control is required which would
explain the location of the plume management zone and the
potential hazards posed by the remaining COCs.

Concerning §350.37(m) and (m)(1), the rule is amended to
conform with the expanded definition of institutional control.

SUBCHAPTER C : AFFECTED PROPERTY ASSESSMENT

§§350.51-350.55

§350.51. Affected Property Assessment

Concerning §350.51, TranSystems commented that the pro-
posed Rule is largely silent on the subject of natural attenuation
for site characterization. Sufficient field trials of natural attenu-
ation effects have been published in the literature that indicate
natural attenuation should be considered as an important tool
for site characterization. We recommend that natural attenua-
tion be used as an option for site characterization in §350.51,
Affected Property Assessment. In addition, natural attenuation
should be allowed to be used as a holistic tool to devise site-
specific risk-based exposure limits of §350.74 and for Tier 2 and
Tier 3 PCLs of §350.75.

The commission does not agree with the commentor’s asser-
tion that natural attenuation effects have been adequately stud-
ied to allow consideration of such on the affected property as-
sessment, except for the particular instance of some gasoline
releases without recalcitrant COCs from PST sites. It is not
appropriate or reliable to assume that COCs are attenuating at
a certain location without actual site-specific sampling data to

confirm this occurrence. The commission does believe the col-
lection of natural attenuation parameters is valuable and can
help persons to better understand the COC distribution and
more appropriately locate sampling locations, but only actual
sample results measuring the COC concentrations may be used
to meet the rule provisions for affected property assessment.

Concerning §350.51, McCulley, Frick, & Gillman commented
that they support the changed rule language that allows flexi-
bility to collect environmental samples according to site-specific
conditions.

Concerning §350.51(a), Henry, Lowerre, Johnson & Freder-
ick commented that the TRRP will conflict with the efforts of
Texas to develop a generic and site specific "state manage-
ment plans." As is shown in the majority of cases of known
groundwater contamination with pesticides, the extent of con-
tamination can be the result of the combined effects of point and
non-point sources. Under the proposed TRRP, TNRCC not only
often loses its ability to learn of the additive effects of multiple
sources, it will also lose its ability to find the responsible parties
who have been released from further work because of incom-
plete information about other sources of the contaminants.

The commission disagrees that the affected property assess-
ment requirement in any way impact the state’s ability to de-
velop "state management plans." Further, there is no distinction
made in the rule between point and non-point sources when
conducting affected property assessments.

Concerning §350.51(a), Henry, Lowerre, Johnson & Frederick
commented that this section states that delineation of off-site
contamination above PCLs may be delayed until the remedial
design phase. This concerns Henry, Lowerre, Johnson &
Frederick because it does not appear to provide an expeditious
assessment of potential harm to off-site human or ecological
receptors. Henry, Lowerre, Johnson & Frederick believes
delineation of off-site contamination should be expedited in
order to be protective of human health and the environment.

The commission notes that no such provision or discussion is
included in either the proposed or final rule. To the contrary
the rule states: "The person shall conduct an assessment in a
manner which is timely considering the size and complexity of
the situation, and shall comply with an assessment schedule
established in any commission rule, order, or permit, or any
assessment schedule approved by the executive director."

Concerning §350.51(a), Mobil commented that several sections
under Subchapter C appear to require excessive, if not unrea-
sonable data submission requirements. It is understood that
one of the tradeoffs involved in moving from a prescriptive
target-oriented remediation program to a program that is risk
oriented is the need for much greater data upon which to base
a decision. However, it will be of no benefit to require submis-
sion of large volumes of marginally useful data.

The commission disagrees that the rule requires excessive or
unreasonable data submissions. The commission does agree
with the commentor that "one of the tradeoffs involved in moving
from a prescriptive target-oriented remediation program to a
program that is risk oriented is the need for much greater data
upon which to base a decision." The degree to which data
are collected is dependent on the general characteristics of
the affected property and the sophistication under which the
affected property is to be evaluated.
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Concerning §350.51(a), Chevron commented that "regarding
the requirement to conduct an affected property assessment in
a manner appropriate for the affected property." The TNRCC
should refer explicitly to guidance that has been or will be
developed addressing the assessment of affected property.

The commission notes that guidance will be developed to assist
persons conducting affected property assessment, however, it
is premature to identify such guidance in the rule.

Concerning §350.51(a), Strasburger & Price commented that
these regulations use the term "hot spot" which is undefined
(see proposed §350.4), and is, in fact, a slang term used within
the industry. We believe that this term is inflammatory to lay
persons and that slang does not have a place in a formal rule
making. In §350.51(l)(5), we suggest that the phrase "then they
should be considered as hot spots and" be deleted.

The commission disagrees that the term "hot spot" is a slang
term and notes that this term is used both in Risk Assess-
ment Guidance for Superfund Volume 1 Human Heath Eval-
uation Manual (Part A), United States Environmental Protection
Agency, EPA/540/1-89/002 and Guidance for Data Usability in
Risk Assessment (Part A), United States Environmental Protec-
tion Agency, Publication 9285.7-09A. Further, the commission
notes that the term source area(s) is already used in the rule
and has a different meaning. The commission is retaining the
use of both terms.

Concerning §350.51(a) TCC and TXOGA commented that
a purpose of the assessment is not to collect information
necessary to support notification of affected landowners. Such
notification may be the consequence of the assessment, but it
is not the purpose.

Recommendation: Delete the first clause of the second sen-
tence: "...The assessment shall be designed to collect informa-
tion necessary to support notification of affected landowners.."

The commission acknowledges that collection of information to
support notification to affected landowners is not the only pur-
pose of the assessment but it is one of the purposes. The other
purposes are as specified in the rule. The commission is retain-
ing the reference to notification of affected property owners, as
notice to affected property landowners (and others as specified
in §350.55 (Notification Requirements)) only occurs through the
implementation of the affected property assessment.

Concerning §350.51(b), KOCH commented that the assess-
ment level for the vertical delineation of soil can be established
pursuant to §350.75(i)(7). This section allows for the use of
default leaching equations or an appropriate leachate test. Re-
sults from this equation or site-specific test could be coupled
with a simple groundwater fate-and-transport calculation to es-
timate the COC levels at the POE. This definition contradicts the
requirement that COCs in soil be delineated to the higher of the
Method Quantification Limit (MQL) or background concentra-
tions (§350.51(d)(1)). Additional comments on the assessment
levels suitable for the vertical delineation of soil are provided in
Comments Numbers 7 and 51.

The commission agrees that the use of assessment level
in this subsection contradicts the requirements for vertical
soil assessments under subsection (d) and is removing the
reference to assessment level in this subsection. This should
remove any confusion as subsections (c), (d), and (e) discuss
individually their specific requirements, which may use the
assessment level as defined or different standards as specified

within each subsection. The commission also notes that the
removal of the term assessment level from the rule complicates
the degree to which environmental media other than soil and
groundwater are assessed. Therefore, the commission has
added an amendment which allows the executive director to
determine the adequacy of the investigation of environmental
media other than soil or groundwater to be on a site-specific
basis.

Concerning §350.51(c), Chevron commented that this para-
graph suggests that off-site investigations are necessary be-
yond the property boundary of the on-site investigation area.
The preamble states the following: In practice, persons may
take samples at the property boundary to determine if off-
site concentrations are above the residential assessment lev-
els. Change the wording to reflect the above statement in
the Preamble (i.e., to clarify that sampling beyond the property
boundary is not necessarily required). Specifically change the
phrase: However, the person shall also determine whether off-
site properties have been affected with concentrations of COCs
which exceed the assessment levels, where the human health
aspect is based on residential land use (i.e., residential assess-
ment level), using adequate on-site or off-site data. If the con-
tamination is found to be near the property boundary, the per-
son shall also conduct soil sampling at the property boundary to
determine whether off-site properties have been affected with
concentrations of COCs which exceed the assessment levels,
where the human health aspect is based on residential land
use (i.e., residential assessment level), using adequate on-site
or off-site data. The executive director may also require the
person to conduct soil sampling beyond the property boundary
on a property-specific basis.

The commission is rephrasing this subsection to better clarify
the requirements of the rule regarding how to determine if
COCs have gone off-site and agrees with the commentor that
on a site-specific basis, it may be possible to use on-site data
to determine if concentrations of COCs above the residential
assessment level have migrated off-site.

Concerning §350.51(c), Chevron commented that the rules
requires that the person shall demonstrate that all COCs in
environmental media which exceed the assessment level have
been characterized horizontally in all directions. Also, the rules
states "however, the person shall also determine whether off-
site properties have been affected with..." This requirement
will not always be possible to meet, and may not always be
relevant. For instance, it is possible that concentrations are
homogeneously distributed horizontally across a region, such
that the representative concentration (the 95% UCL) is below
the applicable PCL, but not all individual concentrations are
below the assessment level. In this case, there appears to be
no rationale for requiring the extent determination. The term
"determine" implies that sampling of the offsite properties is
required to assess whether the offsite properties have been
affected. Change language to "in all directions except where
doing so will endanger critical structures, such as process units
or landfill liners." Substitute "access" for "determine".

The commission does not agree that the requirement to deter-
mine the extent of COCs is not always relevant and clarifies
that all individual samples with concentrations exceeding the
residential assessment level must be identified. It is not appro-
priate to attempt to satisfy this requirement based upon some
"representative concentration." The commission notes that the
rule does not direct persons to the exact sample location and
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that it is not necessary or appropriate to change the rule as
suggested to avoid critical structures or landfill liners.

Concerning §350.51(c), Fulbright & Jaworski commented that
the agency should divorce the purpose and application of the
screening tier from operation of the subsequent tiers. Under the
proposed rule, the assessment level (or a surrogate standard
such as an MCL) would determine the scope of site assessment
for all tiers except Tier 3. Because the assessment level is
based on overestimates of risk instead of actual site conditions,
the extent of site assessment will be unnecessarily broad and
inconsistent in practice.

The commission disagrees that the use of the residential
assessment level is inconsistent and in fact, argues that it is
a consistent standard. It should be noted that for the on-
site soil assessment, the person may use the critical PCL for
the applicable on-site land use. The commission also clarifies
that the residential assessment level does apply to the off-site
assessment for persons using any of the three tiers.

Concerning §350.51(c), Environmental Fuel Systems and ICE
commented that thanks to agency staff for a substantial im-
provement from the rule version proposed in 1998. Critical Tier
I concentrations for the major gasoline constituents, especially
benzene, have been increased by a factor of about ten. This
may have been in response to industry criticism that TNRCC
was using overly conservative assumptions, and in multiplica-
tive fashion.

With that said, please recognize that a benzene soil "target
level" of 0.02 mg/kg is still much lower than labs have typically
quantitated in the past for PST-related work. The PST industry
will see higher costs of analysis as soon as this target level is
applied - and it will control all assessment laterally and vertically
from a source area if one wants to meet residential closure
criteria. If one compares present PST practice of assessing to
"background" laterally and vertically, but with labs looking for
benzene to less than 0.1 or 0.05 mg/kg, the TRRP rules strike
us as more protective and more expensive when there is no call
to obtain better protection of human health and the environment
than the current program provides.

The commission disagrees that for benzene 0.02 mg/kg will
drive soil assessments. The 0.02 mg/kg value is the Tier 1
GWSoil PCL and is not required to be used for assessment
purposes. Within the definition for assessment level, it clearly
allows persons to develop GWSoil under any one of the three
tiers which can yield values higher than 0.1 or 0.05 mg/kg on
most if not all sites.

Concerning §350.51(c), Environmental Fuel Systems and ICE
commented that Subchapter C appears to indicate that TNRCC
is looking for much more comprehensive assessment of con-
taminant plumes, not only delineating out to MCLs in ground
water and surface water and–frequently–to MQLs or MDLs in
soil, but also looking for a denser pattern of borings and wells
throughout every plume. Alternatives available, at lesser costs,
might include soil gas surveys to obtain such plume information.

The commission disagrees that the TRRP rule is "looking
for a denser pattern of borings and wells throughout every
plume." The rule does not specify how many wells are required
in any situation. The commission notes that an adequate
assessment is necessary but that this is a site-specific decision
which TRRP does not deal with on the well-by-well basis.
The commission acknowledges that soil gas or innovative

assessment technologies are acceptable where appropriate to
guide and augment assessments.

Concerning §350.51(c), Environmental Fuel Systems and ICE
commented that pertaining to the fraction of organic carbon
in soils (foc), that helps protect ground water by retarding
contaminant leachates from affected soils, we see the logic in
requiring a minimum of ten foc samples. Just as important in
foc determination is the choice of sample interval–what could
the organic carbon protect, where is the source area vertically,
and where should one say foc will be helpful?

The commission notes that there is no discussion in the
proposed or final §350.51 pertaining to the collection of samples
to determine foc.

Concerning §350.51(c), KOCH commented that they strongly
agree that delineation of constituents of concern (COCs) in
environmental media should proceed to risk-based assessment
levels. These assessment levels should consider residential
or commercial/industrial land use, residential or commercial/
industrial groundwater use, and groundwater classification.

The commission disagrees that the assessment levels should
be either to the residential or commercial/industrial assessment
level. The rule does allow persons to use the applicable critical
PCL for the on-site assessment but the off-site assessment is
required to identify areas exceeding the residential assessment
level. It is appropriate to conduct the off-site assessments to
the residential assessment level because all areas exceeding
the residential critical PCL will either require either a Remedy
Standard A response action or some type of institutional control
which generally requires landowner concurrence. The off-site
landowners will need to know clearly which areas have COCs
at such concentration levels that there are limitations on the
current and future use of the property. The rule has been
amended to clarify that the horizontal assessment is out to the
residential assessment level.

Concerning §350.51(c), KOCH commented that the proposed
TRRP rules state that a person is only required to deter-
mine whether residential off-site properties have been affected,
where the adjacent land use is residential. Does this mean that
a person can use commercial/industrial criteria to determine if
adjacent commercial/industrial property is affected?

The commission disagrees with the commentor that the rule
only requires the person to determine whether residential off-
site properties have been affected, where the adjacent land
use is residential. The rule requires the use of residential
assessment levels for off-site environmental media, regardless
of the off-site land use classification. The extent of COC
concentrations in excess of residential assessment levels are to
be characterized. The commission is changing the rule in order
to clarify the requirements for horizontal assessments and to
specify that they are to be completed to residential assessment
levels for all off-site properties.

Concerning §350.51(c), Henry, Lowerre, Johnson & Frederick
commented that to prevent the loss of groundwater resources:
TNRCC has divided ground water into three classes to al-
low greater contamination of much of Texas’ scarce water re-
sources. There is no justification for creating class 2 ground
water. That water may be the sole source of drinking water
in some areas, even though it is not abundant or the highest
quality. Small aquifers in dry areas may be more important to
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protect than large aquifers in an area with abundant surface
water supplies.

Moreover, TNRCC has made an unjustified decision to sacrifice
class 3 groundwater, even though such water may have many
valuable uses. Such waters can be used for some industrial
and agricultural purposes and to supplement other supplies.
Such waters could be extremely important sources of water
as groundwater demands for water cannot be met with other
supplies. The recent change in the proposed rules to reduce
the extent of investigation for class 3 groundwaters to levels
100 times higher than other groundwater investigations simply
assures that the groundwater will be eliminated as a future
source of water, even in areas where there are no alternative
sources.

The commission disagrees that the assessment of class 3
groundwater to 100 times the groundwater ingestion risk-based
exposure limit will eliminate these groundwaters as a future
source of water. The actual concentration level to which
these groundwaters is assessed is more directly related to
notice that to the requirement for a response action. Many
commentors have argued that this philosophy of investigation of
class 3 groundwater to 100 times the drinking water standards is
overly conservative. They also argued that it will unnecessarily
increase costs and time without a real benefit. An important
item to note is the provision in subsection (b) which may
require additional assessment beyond the assessment levels
when "the executive director determines on a site-specific
basis that additional assessment of the extent of COCs is
necessary to evaluate a potential threat to human health and
the environment." The commentor is referred to the discussion
on the development of the class 3 groundwater risk-based
exposure limit in §350.74 for further discussion on this matter.
The commission also clarifies that groundwater which is the
"sole source of drinking water" will more likely be class 1
groundwater than class 2, as suggested by the commentor.

Concerning §350.51(c), Henry, Lowerre, Johnson & Frederick
commented that the proposal to eliminate the current require-
ment for full characterization of a plume of contamination is not
based on sound science. The contamination at Kelly Air Force
Base is an obvious example. There, because of the complexity
and long existence of sources of contamination, the level of the
constituents in the ground water contamination plume do not
simply drop in a smooth or regular fashion. Instead they rise
and fall with distance. If the Air Force had been allowed to stop
its investigation when the contaminants in the plume fell below
the MCLs or some residential standards, the Air Force would
not have found the significant contamination that is above those
standards farther away from its base. While assumptions about
plume size and characteristics can be made for simple cases, a
plume must be fully characterized in the more complex cases.
If not, there will be major areas of significant contamination left
for future generations.

Henry, Lowerre, Johnson & Frederick and Region 6 also
commented that subsection (c) only requires investigation of
COCs in ground water to Tier I PCLS, plus some ill-defined
proof that it is declining past the point of the PCLS. But how
much proof is not clear; one sample? This often may not
capture naturally inspired "bursts" of contamination or sheared
plumes from prior capture attempts. As Region 6 has pointed
out with its comments on Reese Air Force Base in Lubbock, this
proposed TRRP will not assure detection of all areas above the
PCLs and will allow large areas of contamination to be ignored.

Transport is complex. Investigations should go to the non-detect
levels to allow a full understanding of the "nature and extent."
Moving from the proven concept of determining the nature and
extent of contamination will likely result in missed zones of
contamination and, therefore, will not address all of the health
risks caused by the release. The rules need to be revised to
reinstate the requirements for full characterization of the plume
of contaminants.

Henry, Lowerre, Johnson & Frederick commented that the cur-
rent Risk Reduction rule requires that the full nature and extent
of the contaminants in environmental media be determined. Un-
der the proposed rules, contaminants below the PCLs would
be defined as ’below the level of regulatory concern." This pre-
sumption and the related reduction in characterization of con-
tamination not only will allow contamination to be ignored, in
many more cases than now exist, but major areas of contam-
ination will be missed and left to injure public health and the
environment in the future.

Henry, Lowerre, Johnson & Frederick also commented that
large areas of contamination above health-based levels should
not be left unidentified, and disagrees with the ability of
responsible persons to end the investigation of contamination
at Tier 1 PCLs because of concerns may go down then
increase further out. How would the TRRP ensure that enough
information is collected to reasonably prevent this type of
situation from occurring?

We are concerned that the proposed rule would not require an
investigation of the vertical and lateral extent of contamination
to background levels. In order to minimize the risk of missing
"hot spots" during an investigation, we believe that the extent of
contaminants should be fully delineated to background levels.
Furthermore, we believe that the TNRCC, the responsible
party, and any other affected property owner would be better
able to make educated decisions based on an assessment to
background levels.

The commission acknowledges the difficulty in assessing some
plumes but does not agree that groundwater should be investi-
gated to background or non-detect levels on a routine basis. It is
important to note that for the more toxic COCs (e.g.,chlorinated
solvents found at Kelly Air Force Base) the difference between
the concentration level which may be measured using routine
analytical methods and the residential assessment level is very
small and for practical purposes is not consistently quantifi-
able. Of greater importance is an adequate understanding of
the subsurface geology, which is the information that will most
reliably ensure that environmental media containing COCs is
not missed. An important item to note is the provision in sub-
section (b) which may require additional assessment beyond
the assessment levels when "the executive director determines
on a site-specific basis that additional assessment of the extent
of COCs is necessary to evaluate a potential threat to human
health and the environment." No rule change is required to al-
low for appropriate assessments.

Concerning §350.51(c), PIC commented that under the pro-
posed rule, persons are required to investigate vertically and
laterally the affected environmental media to the "assessment
level," which is defined as the lowest of the critical Tier 1 human
health protective concentration level for the soil-to- groundwater
exposure pathway that may be established under Tier 1, 2 or
3. The PIC is concerned that the proposed rule will not require
an investigation of the vertical and lateral extent of contamina-
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tion to background levels. While risk-based exposure prevention
methods may be appropriate in determining a remedy, we do
not support the concept as the driving force in conducting an in-
vestigation. In order to minimize the risk of missing "hot spots"
during an investigation, we believe that the extent of contami-
nants should be fully delineated to background levels.

Particularly with respect to leased and off-site properties, there
are even more compelling reasons to require an assessment to
background levels and to make the information obtained from
such assessments available to the affected interest holders.
While the preamble asserts that conducting an investigation to
the "assessment level" supports the goal of consistent health-
based notification to landowners, the PIC asserts that many
landowners would expect to be informed of the existence of
any concentration of contaminant on their property above back-
ground levels–particularly when that contamination has been
caused by someone else. From a public policy perspective,
the public has "right to know" if a person has caused any con-
tamination of their property above background levels. To argue
otherwise advances a paternalistic view that the TNRCC and
the person (responsible party) are in the best position to deter-
mine the information a party "needs to know" and that there is
no need to "upset" a landowner by gathering and disseminating
information that "they might misinterpret." PIC believes that af-
fected property owners have a right to expect more information
so that they can make educated decisions about their rights,
responsibilities and any independent actions they may need to
take to protect what they perceive as their interests related to
human health and the use of their property. Accordingly, PIC is
of the opinion that the public interest would be better served by
having the rule require an assessment to background levels.

The commission acknowledges the difficulty in assessing some
sites but does not agree that horizontal assessments should be
investigated to background or non-detect levels. The commis-
sion notes that vertical assessments under subsection (d) are
conducted to the higher of the method quantitation limit or back-
ground concentrations, unless a groundwater assessment has
determined that groundwater is not impacted by COCs. The
requirement to investigate off-site properties to the residential
assessment level is adequate in almost all scenarios to identify
areas which may not be protective of human health or the envi-
ronment, or that will potentially require a response action. For
those rare scenarios where assessment to residential assess-
ment levels may not be adequate, an important item to note
is the provision in subsection (b) which may require additional
assessment beyond the assessment levels when "the execu-
tive director determines on a site-specific basis that additional
assessment of the extent of COCs is necessary to evaluate a
potential threat to human health and the environment." Also, the
adequacy of the subsurface assessment to characterize the ge-
ology and hydrogeology has a greater impact on the ability to
locate COCs than the decision to assess to assessment levels
vs background. Once the commission made the policy decision
to implement a risk-based corrective action program, it implicitly
acknowledged that it is not necessary to obtain all conceivable
information to accomplish the agency’s mission of protecting
human health and the environment.

Concerning §350.51(c), Ranger commented that the TNRCC
has proposed requirements for plume delineation. Ranger be-
lieves the language in the proposed rules concerning soil and
groundwater delineation is too rigid and inflexible, and clarifying
language needs to be added to allow for site-specific circum-

stances. Without site-specific flexibility language, TNRCC staff,
in order to comply with the rules of their agency, will on occa-
sion have to make completely unreasonable demands for plume
assessments. The proposed rules must acknowledge that site
constraints exist, and that every site will not be able to be as-
sessed in accordance with the preferred plume delineation re-
quirements outlined in §350.51(c).

The commission acknowledges that there may be site-specific
circumstances (e.g., inaccessibility due to permanent physical
structures) which may impact some affected property assess-
ments. This rule does not prescribe assessment sampling lo-
cations, but only sets performance-based requirements to char-
acterize the extent of COCs. The rule is adequately flexible in
its assessment requirements to allow for such limitations.

Ranger also believes that the TNRCC has proposed in
§350.51(j) that all groundwater sampling must be performed
using low-flow "micropurge" techniques. Ranger believes
that first of all a rule package is not an appropriate place
for technical issues like this to be discussed, and secondly
that a blanket requirement for low-flow sampling at all sites
is not technically or fiscally warranted, is impracticable and
may not be the best or most technically representative method
possible for a site. It should be pointed out that this sampling
methodology is not presently in use at the vast majority of
sites being investigated. Ranger finds it odd that although this
sampling methodology is not in widespread use, the TNRCC
has proposed to require it in a rule form. Ranger recommends
that the issue of groundwater sampling techniques would be
best presented in a written guidance manual. With respect
to lowflow sampling techniques, Ranger believes that this
sampling method should be an available option (not required
under threat of enforcement penalties) for sites where tradi-
tional sampling methods have indicated potentially elevated
concentrations of metals in groundwater.

There is no such requirement or discussion in the rule.

Concerning §350.51(c), Ranger commented that the proposed
requirements for soil sampling and determination of represen-
tative COC concentrations are unnecessary, impracticable and
extremely expensive. It appears that the TNRCC is proposing
to require that the minimum number of soil borings/wells to be
installed at a site is ten, and that for a typical 25’ boring, six
individual samples will have to be collected for laboratory anal-
ysis. Thus, the minimum number of samples to be collected at
a site which requires 25’borings/wells will be 60. Ranger is not
aware of any current TNRCC program area which requires the
extensive sampling requirements as discussed above. A typical
initial site assessment conducted under the TNRCC’s present
cleanup rules can be accomplished with the collection of only six
to nine soil samples. A comparison of the current TNRCC sam-
pling protocols with that contained in the proposed TRRP rules,
would possibly lead one to conclude that the thousands of sites
previously closed by the TNRCC have been based upon inap-
propriate, incomplete and inadequate site assessments; thus
posing a threat to human health and the environment. Quite
clearly this historically has not proven to be the case. Rather, it
is apparent that the sampling methodologies required in the pro-
posed TRRP rules are excessive, and only increase the cost of
site cleanups while providing no added benefit to human health
and the environment.

The commission acknowledges that there may be site-specific
circumstances (e.g., inaccessibility due to permanent physical
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structures) which may impact some affected property assess-
ments. This rule does not prescribe assessment sampling lo-
cations, but only sets performance-based requirements to char-
acterize the extent of COCs. The rule is adequately flexible in
its assessment requirements to allow for such limitations.

Concerning §350.51(c), TranSystems commented that §350.55
requires notification to off-site landowners in the event of off-site
migration of COCs. If an imminent threat or actual exposure
exists then the off-site delineation and notification is clearly
appropriate. However if in an actual exposure does not exist,
or if it can be proven to be unlikely to exist, then certain
mechanisms to minimize off-site delineation and notification
should be allowed in the Rule §350.51 and §350.55 to account
for such scenarios. We believe the proposed Rule is too rigid
for off site investigation and notification especially for class
3 groundwater sites. It is counterproductive to require off-
site delineation to a risk-based level (such as class 3 PCL
concentration) when possibly no health risk and/or chemical
hazard exists. In some instances it might be appropriate for no
off-site delineation of sample points and/or to extend the time
period allowed for off-site property owner notification if it can
be demonstrated that the site conditions warrant for no such
action. The burden of proof, of course, would be upon the
responsible party to demonstrate such fact to the potentially
affected off-site landowner upon such landowner’s request. For
example, it might be appropriate to monitor groundwater at the
property boundary over time if evidence suggests a shrinking
plume and no exposure pathway exit. This scenario could
be present even if chemical concentrations are present in the
(class 3) groundwater at the property boundary at or slightly
above MCLs which is commonly a trigger mechanism for off-
site notification. In stead of rushing to notify off-site landowners
and requesting permission to investigate a plume for the sake
of delineation purposes, a grace period should be allowed for
off-site notification sufficient such that technical evidence could
be used to warrant an off-site no action response. Any legal
trespass issues would, thus, be a matter of consequence and
possibly resolved equitably rather than used as a leverage
hedge purely for monetary gain such as diminution of property
value. A technical demonstration should be allowed as a tool
to delay off-site notification that would provide evidence that
COCs are either at extremely low concentrations at possible
unsampled off-site location or that COCs are naturally abating
thus, ensuring no plume growth.

The commission notes that both on-site and off-site assess-
ments can be minimized based upon current exposures or
demonstrations that exposure to class 3 groundwater in the fu-
ture is unlikely. This occurs for class 3 groundwaters through
the use of a higher assessment level (i.e., 100 times the as-
sessment level used for class 1 and 2 groundwater). The com-
mission also notes that it is important to determine the impact
in these zones even though they may not be a target zone for
well completion. There is a potential for cross-contamination
with other useable zones if there is no assessment and notice
of impacts, as necessary.

In regards to the general requirements for off-site assessment,
the commission is retaining these requirements. The com-
mentor assumes unreasonable scenarios in which the off-site
landowner would have to request that information be made
available or why an assessment was not conducted on their
property when they have never been informed. It is difficult to
conceive how the landowner could make such request if there

has not been an assessment on their property and thus no noti-
fication to them has occurred. The commission does not agree
that the person conducting the assessment can necessarily an-
ticipate the potential for off-site exposure when they have never
assessed the off-site property. None of the arguments to forgo
or delay the necessary assessment consider the well-being of
the off-site landowner or others (e.g., tenants, holders of ease-
ments or right-of-ways, etc.) that may be exposed to COCs
while the person with the responsibility for conducting the as-
sessment makes demonstrations to the commission that off-site
assessment is not necessary. The commission has amended
§350.55 substantially in response to similar concerns regarding
notifications.

Concerning §350.51(d)(1), Brown & Caldwell, KOCH, Mobil,
Weston, and TCC commented that requiring that a person con-
duct a groundwater investigation if the uppermost groundwater-
bearing unit is encountered before the vertical limit of COCs in
soil is determined. A person should not be obliged to perform a
groundwater investigation if the vertical extent of soils that leach
COCs at concentrations exceeding critical groundwater PCLs
has been determined. Either Synthetic Precipitation Leaching
Procedure (SPLP) or Toxicity Characteristic Leaching Proce-
dure (TCLP) testing of soils should be an acceptable method
for making this determination.

Chevron commented that the person shall demonstrate that the
vertical limit of COCs in soil which exceed the higher of the
method quantitation limit or background concentrations have
been characterized. This requirement appears to be unduly
restrictive, and will result in unnecessary sampling and analyses
of affected properties. We propose that sentence (and the
requirement) be modified, as follows: "..in soil which exceed the
higher of the assessment levels or background concentrations
have been characterized." Such a change would still provide an
adequate margin of safety, without undue sampling and analysis
costs, given that the assessment levels are conservative, risk-
based limits established for a given site.

KOCH, Brown & Caldwell, Mobil, Weston, and TCC also
commented that according to this proposed text, a person must
vertically delineate COCs in soil to the higher of the MQL or
background concentrations. This requirement could lead to at
least two problems.

First, the stated intent of the proposed TRRP rules is to allow
the delineation of COCs to risk- based assessment levels. The
assessment level for soil, specifically the soil-to-groundwater
exposure pathway, can be established pursuant to §350.75(i)(7).
None of the options listed at §350.75(i)(7) require COCs in soil
to be delineated to the MQL or background concentrations.
To be consistent, a person should be allowed to vertically
delineate COCs in soil to risk-based assessment levels rather
than arbitrary (non-risk) criteria like the MQL.

KOCH, Brown & Caldwell, Mobil, Weston, and TCC all com-
mented that The proposed rules are not clear on whether the
soil-to-groundwater pathway must be delineated to risk-based
levels or arbitrary concentrations (i.e., method quantitation lim-
its or background). A person should be able to delineate every
pathway to assessment levels. If needed for this pathway, a sim-
ple groundwater fate and transport calculation could be used to
evaluate the COC levels at a potential groundwater point of ex-
posure (POE).

The requirement that the vertical soil assessment be the higher
of the method quantitation limit or the background concentration
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appears to be an excessive data gathering beyond PCL levels.
This section should be amended to require vertical assessment
to PCLs only.

TCC, TXOGA, Brown & Caldwell, KOCH, Mobil, and Weston
commented that since PCLs include consideration of the soil to
groundwater pathway, PCLs should be sufficient for delineation
in both horizontal and vertical direction. They recommendation:
Modify rule so that assessment to critical Tier 1 PCLs is allowed
in both the horizontal and vertical direction.

Weston, Brown & Caldwell, KOCH, Mobil, and TCC suggest
changing the phrase "higher of the method quantitation limit
or background concentrations" to "the GWSoil concentrations."
There is no technical reason to delineate the vertical extent of
COCs beyond the point that it can be demonstrated that the
remaining concentrations are protective of the groundwater.

The commission disagrees that it is unnecessary to conduct a
groundwater investigation if the vertical extent of soils that leach
COCs at concentrations exceeding the critical groundwater
PCLs is determined. The subsurface is commonly quite
variable in its composition and ability to retard the movement
of COCs. The most common methodology of assessing
the subsurface involves the placement of numerous small
diameter (e.g., eight inch) soil borings. These small borings
represent only a "snap shot" of what is actually present beneath
the land surface and quite often do not represent what is
present only short distances away laterally. Due to the inability
of a small diameter boring to fully assess the subsurface
soils, as has been demonstrated on numerous sites, it is
necessary to delineate soils vertically to the higher of the
method quantitation limit or background concentrations in order
to better determine if groundwater is or will be impacted.
Further, the characterization of soils in excess of GWSoil only
addresses future leachate considerations and does not address
whether unprotective concentrations of COCs have previously
leached to the groundwater. Therefore, a more thorough soil
analysis or adequate groundwater assessment is necessary to
determine if groundwater has been affected. However, in order
to provide more flexibility, the commission is changing the rule
to allow persons to terminate the vertical assessment in soils
at the GWSoil PCL, if an adequate groundwater assessment has
been conducted.

The commission notes that the GWSoil PCL may be determined
under any of the three tiers in this instance and not only under
Tier 1 as one commentor recommended. To restrict this to
only Tier 1 would be overly conservative given the fact that
groundwater has been adequately assessed.

The commission also clarifies that the horizontal assessment
requirements are not discussed under this subsection but rather
in subsection (c). In subsection (c), the assessment level is
used, which as defined in §350.4 is the critical PCL with the
human health PCLs developed under Tier 1 with the exception
of, once again, the GWSoil PCL.

Concerning §350.51(d)(1), KOCH commented that unless it is
clearly demonstrated that NAPLs are present in the soil above
the soil saturation limit, there should be no requirement to collect
and analyze saturated soil samples below the water table. All
of the risk-based PCLs in the proposed TRRP rules are based
on potential exposure to unsaturated soil. It is essentially
useless in a risk assessment to compare PCLs developed
for unsaturated soil to saturated soil samples. However, the
commission may wish to revise this text by stating that saturated

soil samples may be collected (but not required) and analyzed
for qualitative delineation purposes only. These analytical
results would not be compared to PCLs.

The commission disagrees that there should not be a require-
ment to collect and analyze soil samples below the water table,
unless it is clearly demonstrated that nonaqueous phase liq-
uids (NAPLs) are present. It is very difficult to actually locate
dense NAPLs, even though dissolved concentrations indicate
their presence. The purpose of the vertical soil assessment
is clearly stated in subsection (d) ". . . to adequately deter-
mine if groundwater has been or will be affected. . ." Also, the
rule states ". . . the soil assessment shall continue beyond
the uppermost groundwater-bearing unit as appropriate based
on the likelihood that COCs have migrated deeper considering
the chemical and physical properties of the COCs (e.g., dense
nonaqueous phase liquids) and the hydrogeology of the affected
property." The commission is not changing the rule as there is
adequate discretion allowed to the executive director to omit or
modify this requirement on a site specific basis.

Concerning §350.51(d)(1), KOCH commented that the pro-
posed text specifies that the MQL be used for delineation. The
MQL is based on the laboratory’s initial calibration curve and
the final volume of sample extract used by the laboratory. This
limit does not account for the sample characteristics, sample
preparation or analytical adjustments. The sample quantitation
limit (SQL) accounts for these factors. The SQL reported by the
laboratory could be higher than the MQL. The SQL (or practical
quantitation limit (PQL) defined at §335.552) should be used
instead of the MQL. The PQL is used for delineation in the ex-
isting rules (§335.554(d)and §335.555(d)(1)).

A person must be allowed to vertically delineate COCs in soil to
risk-based assessment levels established at §350.75(i)(7). If the
assessment level is less than the SQL, then delineation should
proceed to the SQL. A person should also have the option of
delineating to background concentrations.

It should be noted that the SQL (not the MQL) is later used when
making direct comparisons or using statistical or geostatistical
approaches (§350.51(n)).

The commission does not intend to require non-standard ana-
lytical practices as a consequence of this rule. However, the
commission is not willing to perpetuate the use of inappropri-
ate analytical strategies, such as using an SQL as a default
or using the PQLs (MQLs) from less sensitive methods for de-
fault PCLs when more sensitive standard methods are available
and may be warranted. The commission intends that standard
available analytical methods be used, but the commission also
intends that the most sensitive of those methods be used, as
necessary, to achieve the performance objectives. However, the
commission acknowledges that there are instances where the
MQL cannot be obtained despite all reasonable efforts to obtain
the MQL and instances where the use of methods such as SW
8240 or 8270 may be appropriate. The commission amends
the rule to account for the situation where the concentration
of a COC in an environmental medium legitimately cannot be
measured below an SQL.

Concerning §350.51(d)(2), KOCH commented that if groundwa-
ter is impacted, a person should not necessarily have to declare
the entire overlying soil column a PCLE zone. A soil PCLE zone
should only have to be declared when COCs in the soil exceed
the assessment level.
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The commission agrees with the commentor but notes that
the provision was put in the rule as added flexibility. The
commission clarifies that there are two options under subsection
(d), one of which allows a person to declare the entire overlying
soil column as a PCLE zone so as to provide some flexibility
to the rigor of the required vertical soil assessment. This
provision allows persons who so choose, to reduce the vertical
soil assessment requirements based upon planned response
actions and existing knowledge that the underlying groundwater
is affected by COCs.

Concerning §350.51(e), Chevron, AECT, Reliant Energy, and
TCC commented that in determining the extent of COCs in
soil, a comparison to background concentrations is allowed.
A similar comparison to background concentrations should
be allowed when defining the vertical extent of COCs in
groundwater. "The person shall define the vertical extent of
COCs in groundwater to below the residential assessment level
or background by . . ."

Reliant Energy, AECT and TU commented that comparison
to background levels is permitted when defining the extent of
COCs in soil. Reliant Energy believes a similar approach should
be used for defining the vertical extent of COCs in groundwater.
In addition, the commercial/industrial assessment level should
be used for commercial/industrial land use.

TCC and TXOGA commented that in determining the extent of
COCs in soil, a comparison to background concentrations is
allowed. A similar comparison to background concentrations
should be allowed when defining the vertical extent of COCs in
groundwater.

They recommend that the TNRCC modify the provision to
read: "The person shall define the vertical extent of COCs in
groundwater to below the residential or commercial/industrial
assessment level, as applicable, or background by ..." and;

The commission notes that the residential assessment level is
by definition a critical PCL, which as set forth in §350.78 (De-
termination of Critical Protective Concentration Levels) may ac-
tually be the method quantitation limit or background concen-
tration.

Concerning §350.51(e), Brown, Carls & Mitchell, Brown McCar-
roll & Oaks Hartline, and TranSystems commented that subsec-
tion §350.51(d)(1) allows for discontinuing vertical assessment
of soils beyond the upper most groundwater baring unit "if the
vertical assessment could exacerbate the vertical migration of
COCs." As is stated above, similar language should also be in-
cluded in §350.51(e) (see comment above on §350.51(b) and
(e)).

The requirement of demonstrating that COCs are less than
their respective MCLs directly below the source area should
be waived. An alternative approach, such as the ’outside-
in’ approach should be used which, in essence, consists of
determining vertical extent hydraulically downgradient of the
source zone. We are concerned that the rule as written is far
too restrictive and does not take into account varying aquifer
characteristics and conditions, and that it does not allow for
use of advanced or innovative investigation techniques. We
would suggest that language similar to that in §350.51(d)(1)
allowing for the discontinuation of the vertical assessment of
soils be added to this subsection allowing for the discontinuation
of the assessment of the vertical extent of contamination in
groundwater.

TranSystems, Brown, Carls & Mitchell, and Brown McCarroll &
Oaks Hartline also commented that a technical provision should
be added to the vertical extent requirement for assessment
of potentially impacted substrata beneath groundwater. If it
can be demonstrated through investigation at a suspected
source region that non dense non-aqueous phase liquids are
present in the deepest impacted saturated zone and that
the confining layer beneath such zone is absent of chemical
concentrations, then no further assessment of the vertical extent
of contamination should be warranted. The technical criteria
for the presence of DNAPL should be consistent with the EPA
(1992) definition for DNAPL characteristics that a chemical
is considered to be in the dissolved phase if the analytical
concentration is <10% its maximum solubility limit.

The commission notes that the rule is not specific as to the exact
location of the placement of wells to make these determinations
and does generally support the "outside-in" approach. The
commission does not agree that this requirement should be
removed from the rule as it is critical to determine if lower
groundwater-bearing units are impacted and further notes that
reliance upon soil samples to make this determination is
not appropriate. Once COCs enter groundwater, it is not
always possible to evaluate their potential to migrate deeper by
assessing the intervening soils due to complex hydrogeology
and unknown groundwater-bearing units interconnections. The
commission does agree that there should be flexibility in this
requirement similar to that allowed in subsection (d) since they
deal with similar concerns in regard to actions which may
actually make matters worse (i.e., cross contamination) and
is changing the rule to allow the executive director to omit or
modify the requirement for vertical assessment on a site-specific
basis if the vertical assessment would exacerbate the vertical
migration of COCs. The text of subsection (e) is being modified
to be consistent with this same approach.

Concerning §350.51(d) Henry, Lowerre, Johnson & Frederick
commented that low permeability units (hydraulic conductivity
less than or equal to 10-6 cm/s) act as reservoirs that slowly
release contaminants over time. The failure to investigate and
cleanup low permeability zones can significantly increase the
time required for contaminants to be removed from groundwater.
The effects of low permeability zones on the persistence of
groundwater contamination are illustrated in the figures provided
in Attachment 6.

The commission agrees that it is important to assess low
permeability units and notes that these materials are assessed
under the TRRP rule as soils. These soils do have to be
protective of groundwater and the assessment requirements are
designed to identify areas which require a response action.

Concerning §350.51(e), Brown McCarroll & Oaks Hartline,
Brown Carls & Mitchell, and TranSystems commented that they
requests that TNRCC remove §350.51(e), which requires sam-
pling of deeper groundwater-bearing units, unless a person can
demonstrate that vertical migration to a lower aquifer is not pos-
sible. Because of the real possibility of cross- contamination,
that sampling of a lower aquifer should only be conducted when
intervening soil samples indicate concentrations of COC that
exceed the higher of the method detection limit or background
concentrations. In addition, whether or not TNRCC makes the
revision requested above, a sentence should be added at the
end of §350.51(e) stating that "the executive director may omit
or modify this requirement on a site- specific basis if sampling
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of the deeper groundwater-bearing unit could result in contam-
ination of that unit."

The commission does agree that there should be flexibility in
this requirement similar to that allowed in subsection (d) since
they deal with similar concerns in regard to actions which may
actually make matters worse (i.e., cross contamination) and
is changing the rule to allow the executive director to omit or
modify the requirement for vertical assessment on a site-specific
basis if the vertical assessment would exacerbate the vertical
migration of COCs. The text of subsection (e) is being modified
to be consistent with this same approach.

Concerning §350.51(e), Chevron, KOCH, and TCC commented
that the person should have the option of using the commercial/
industrial assessment level for commercial/industrial property.
Add "or commercial/industrial (depending on the land use
classification of the affected property)."

Concerning §350.51(e), KOCH, AECT, Chevron, Reliant En-
ergy, and TCC also commented that the proposed TRRP rules
state that a person shall define the extent of COCs in "deeper
groundwater" to below the residential assessment level. This is
not appropriate beneath a facility where the land use is com-
mercial/industrial. The depth of the groundwater sample should
not matter when delineating to residential or commercial/indus-
trial assessment levels. If the overlying land use is commercial/
industrial, then all of the groundwater beneath the site, regard-
less of its depth, should be compared to commercial/industrial
assessment levels.

Further, the proposed POE for groundwater is limited to the
"upper-most groundwater bearing unit" (§350.73(d)(1)); not
"deeper groundwater."

TCC and TXOGA commented that the person should have the
option of using the commercial/industrial assessment level for
commercial/industrial property.

The commission disagrees that the person should have the abil-
ity to use the commercial/industrial assessment level on com-
mercial/industrial property for conducting the vertical ground-
water assessment. It is necessary to determine areas (ver-
tical and horizontal) with concentrations of COCs exceeding
the residential assessment level in groundwater in order to pro-
tect potential off-site residential receptors even though on-site
land use is commercial/industrial. For example, the next lower
groundwater-bearing unit could be affected at concentrations
less than the commercial/industrial PCLs but higher than the
residential PCLs and subject to off-site migration. It is also nec-
essary to identify these affected groundwaters to allow natural
resource protection measures to be implemented to limit, as ap-
propriate, future migration and degradation of natural resources.

With regard to Reliant’s reference to §350.37(d)(1) regarding
the setting of the POE as the upper-most groundwater bearing
unit, this should be interpreted to mean the upper-most ground-
water bearing unit which is not affected by the release of COCs.
This provision is intended to prevent the vertical spread of COCs
in excess of PCLs to unaffected groundwater. However, the ref-
erence to §350.37(d)(1) could have been made to §350.37(d),
as the provision applies to both on-site and off-site groundwa-
ters. In the case of §350.51(e), the person is to determine the
groundwater-bearing units that have been affected in excess of
the residential assessment levels such that the vertical extent
of COCs can be properly managed.

Concerning §350.51(e), McCulley, Frick, & Gillman commented
that this section describes the requirements for vertical delin-
eation of groundwater plumes. The rule should provide some
flexibility in delineating the vertical extent of COCs in groundwa-
ter if the deeper groundwater-bearing unit is a class 3 resource.
If the deeper groundwater-bearing unit is unusable either be-
cause of TDS concentrations above 10,000 mg/L or because
the unit will not produce 150 gallons of water/day, there is no
risk-based reason for assessing the deeper unit. Assessment of
deeper groundwater-bearing zones can be extremely expensive
with no benefit provided. This activity should not be required if
it does not provide any additional protection of human health or
the environment.

The commission does not agree that class 3 groundwaters
should not be assessed to determine the presence of COCs.
The commission notes that it is important to determine the
impact in these zones even though they may not be a target
zone for well completion. There is a potential for cross-
contamination with other useable zones or other exposure
hazards to result. Assessment is necessary to identify any
cross-contamination potential and to provide required notice to
affected landowners.

Concerning §350.51(f), KOCH commented that a person should
have the option of collecting surface water samples from the
receiving water body to determine if COCs in groundwater are
discharging to a surface water body. Otherwise, a person
should be able to incorporate a surface water dilution factor
per §350.75(i)(4). Actual sampling data or dilution factor
calculations should be used to determine if a receiving water
body is an "affected property."

The commission disagrees with the commentor’s statement that
persons should have the option of collecting surface water sam-
ples from the receiving water body or otherwise use a surface
water dilution factor when determining if COCs in groundwa-
ter are discharging to a surface water body above the surface
water risk-based exposure limits as set forth in §350.74(h). It
is not appropriate to make this determination with surface wa-
ter samples due to the inability to collect sufficiently represen-
tative surface water samples for this purpose which is com-
pounded by the difficulty presented by sediments acting as a
filter. As set forth in §350.51(f) and §350.37(i), the groundwater
discharge concentrations must be measured in the groundwa-
ter (e.g., monitoring well). This process is similar to evaluating
the need for a permit for a surface water discharge, which is
evaluated by analyzing the effluent at the point of discharge,
not in the receiving water body. The commission does note
that "dilution factors" may be used when determining the SWGW
PCL in certain situations as discussed in §350.75(i)(4), and the
person does have the option of collecting surface water (and/or
sediment) samples in accordance with §350.75(i)(4)(E) to de-
termine if an alternate groundwater dilution factor is appropriate
for determining the SWGW PCL. This sampling data can be used
to confirm model projections, and to ensure that sediment con-
centrations of COCs are not present at concentrations that are
harmful to benthic organisms. The rule has been changed in
§350.75(i)(4)(E) to clarify that receiving water studies may in-
clude collection of surface water samples.

Concerning §350.51(f), McCulley, Frick, & Gillman commented
that this section states that the person shall use concentrations
measured in groundwater at or immediately upgradient of the
zone of discharge to surface water to determine if COCs in
groundwater have discharged to surface waters. In some
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cases, it may be difficult to sample groundwater immediately
upgradient from the discharge point, or this approach may
be overly conservative. Therefore, we recommend that the
determination be based on either delineation of the plume
between the source and the potential point of discharge,
concentrations measured at or immediately upgradient from
the discharge point, or in surface sediments at the potential
point of discharge. The potential point of discharge should be
located based on projected groundwater flowpaths derived from
a properly constructed potentiometric surface map.

The commission acknowledges there may be difficulties on
some sites locating a sampling point at or immediately up-
gradient of the zone of groundwater discharge but disagrees
that this approach is overly conservative. The best location in
which to sample is within the groundwater prior to discharge
and as close to the point of discharge as is reasonably
possible. The commission points out that this sort of evaluation
is only necessary when a groundwater discharge to surface
water is likely based on proximity and/or COC distribution and
hydrogeology. The commission agrees that it may be useful
to sample sediments to see if COCs are concentrating in the
sediments. Sampling sediments is not, in and of itself, a proper
method to determine if groundwater is discharging to surface
water because sediments may be scoured and redeposited
during flood events. The commission is not changing the rule as
recommended but does agree that potential points of discharge
should be located based on projected groundwater flowpaths
derived from a properly constructed potentiometric surface map.

Concerning §350.51(g), Chevron commented that "the person
shall characterize the geology and hydrogeology throughout
all areas of the plume management zone." This should be
rephrased to allow that it can be shown that there is very
little likelihood for geologic or hydrogeologic variation within the
plume management zone. "All areas of the zone" could require
further assessment beyond that which is truly necessary for the
site.

The commission does not agree that a change to the rule is
necessary to allow a person to characterize the geology and hy-
drogeology of the plume management zone without having the
ability to demonstrate minimal geologic or hydrogeologic varia-
tion. This demonstration may be possible on a site-specific ba-
sis and may be related to the length of any additional planned
plume expansion. The importance of this subsection cannot be
overstated, in that projections about how groundwater will be
managed such that the point of exposure is protected is depen-
dent upon these assessments of the geology and hydrogeology.

Concerning §350.51(i), Weston suggest adding "If chemicals
have migrated beyond the property boundaries, or may poten-
tially migrate beyond the boundaries in the future, the person
shall." There are many instances (surface releases of metals,
residual levels of organics in soil or groundwater that are not
moving, etc.) when the requested information is not needed.

The commission disagrees with the commentor that this infor-
mation will only be valuable in situations where COCs have or
will migrate off-site. Also, it is necessary to gather some of this
information to classify the groundwater.

Concerning §350.51(i), Reliant Energy, AECT, and TU com-
mented that the requirement to conduct a field survey to locate
potential receptors, including water wells and surface water to
at least 500 feet beyond the boundary of the affected property
and a records survey to identify all water wells and surface water

bodies within 1/2 mile of limits of groundwater plume for every
site investigation, is overly prescriptive and highly conservative.
We believe these requirements are unnecessary for many site
investigations and tend to circumvent the use of professional
judgment and site knowledge. Failure to allow the use of pro-
fessional judgment will result in significant increases in cost and
time of investigations.

The commission disagrees that these requirements are unnec-
essary on many sites and that they circumvent professional
judgment. The commission points out that it is necessary to
determine the current use of groundwater within 1/2 mile of the
affected property to classify groundwater under class 2 and 3
groundwater. Also, the commission does not understand how
the commentor proposes to use "site knowledge" without a gath-
ering such data through a field survey of potential receptors.
The commission disagrees that this requirement will result in
significant increases in cost and time.

Concerning §350.51(i), Chevron, Groundwater Services, and
KOCH commented that this subsection could be interpreted
to require the person to collect and submit the environmental
information from off-site properties. Add: "., although collection
and submittal of this information by the person is not required."

Groundwater Services commented that the purpose and intent
of the requirement that the person shall also attempt to iden-
tify any off-site properties...that have environmental information
is unclear. Do they only need to attempt? What constitutes
non-compliance with this provision? Is the person required to
contact neighboring properties regarding private information or
only check for available data in state files? They recommended
Revision on the provision to clarify intent and avoid unreason-
able burden on applicant.

KOCH, Chevron, and Groundwater Services commented that
they agree that it is important to use existing, relevant environ-
mental information to complete an APAR. However, requiring a
person to obtain information collected for submittal to the com-
mission for all off-site properties within 1/4 mile of the on-site
property could be burdensome. For example, at large proper-
ties this environmental information could represent conditions a
substantial distance from the affected property; and therefore
not be relevant. In other areas, with numerous adjacent prop-
erties, substantial effort could be expended contacting all the
parties to determine if they had collected information for sub-
mittal to the commission. Therefore, this requirement should be
restricted to information actually submitted to the commission
and only include information collected at locations within a rea-
sonable distance from the affected property.

The commission agrees that the rule only requires persons to
attempt to identify and notify the agency of such information,
and not actually collect and submit this data. Attempt to
identify may include but is not limited to searching agency files
for such information or even within one’s own company. It
is not necessary to contact each neighboring property. The
commission is changing the rule to clarify the need to collect and
submit this information. The commission agrees with Koch for
the reasons stated that the distance should be measured from
the affected property and not the on-site property boundary and
is changing the rule accordingly.

Concerning §350.51(i), Mobil commented that the section re-
quires the person to collect environmental information devel-
oped and submitted to the commission for all off-site properties
within one-quarter mile of the affected property. It appears this
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section will require every person to file multiple Freedom of Infor-
mation Act requests with the commission to obtain information
from the commission for submission to the commission. The
last sentence of the section should be deleted.

The commission clarifies that the rule does not require sub-
mission of this information to the agency, only identification that
the information exists. Also, the commission does not anticipate
that persons will be required to submit Freedom of Information
Act requests to identify if such information exists. In order to
better understand a person’s own affected property, it seems
reasonable that they would want to know of the existence of this
local information and its potential impact on their site concep-
tual model. The commission does agree with the commentor
that "one of the tradeoffs involved in moving from a prescriptive
target-oriented remediation program to a program that is risk
oriented is the need for much greater data upon which to base
a decision." The commission is not changing the rule as the
requirements are reasonable.

Concerning §350.51(i), TCC and TXOGA commented that the
requirement for field survey within 1/4 mile of the affected prop-
erty to obtain environmental information is overly burdensome
and may not be balanced by the potential benefit. Our rec-
ommendation is that this requirement should be removed and
reside with the various programs triggering the use of TRRP.

The commission disagrees that the requirement is overly bur-
densome, not balanced by the benefit, and best retained within
the various programs. There is no difference in implementation
if the same requirement is in the TRRP rule or within each in-
dividual program’s rules and it will lessen the length of the rule
and potential for confusion if retained within a single rule. In
order to better understand a person’s own affected property, it
seems reasonable that the person would want to know of the
existence of this local information and its potential impact on
their site conceptual model. There is no rule change.

Concerning §350.51(l), Brown McCarroll & Oaks Hartline com-
mented that as a general note to §350.51, we believe that de-
tailed requirements for the Affected Property Assessment, such
as those contained in paragraphs (l)-(n), should be placed in
guidance rather than in the rules due to variability from site to
site that should allow flexibility in assessments.

The agency does not agree with the commentor’s belief that
the "detailed requirements" for Affected Property Assessment,
"such as those contained in paragraphs (l)-(n), should be placed
in guidance rather in the rules due to variability from site to
site that should allow flexibility in assessments. The agency
believes that this portion of the rule provides adequate flexibility,
particularly with respect to the choice of statistical methods for
performing an assessment (albeit subject to the approval of the
executive director). Flexibility has been added to §350.51(k)
concerning surface water to reflect that sampling methods
other than those provided in the Implementation Procedures
are available and may be used, subject to the approval of the
executive director.

Concerning §350.51(l), KOCH commented, what are statistical
and geostatistical methods? Will the 95th percentile upper
confidence limit (95% UCL) or other similar approach be
suitable for comparing laboratory results to PCLs or risk-based
exposure limits (RBELs)?

Because of the variety of statistical methodologies the agency
felt that a more detailed discussion of this topic would best be

left to development and/or reference in guidance. To give a very
brief answer to the commentor’s first question, the term "statis-
tical methods" as used in the rule refers to the set of commonly
used statistical procedures that do not explicitly account for the
spatial information in the samples. For instance, while available
sample concentrations are explicitly substituted into whatever
equations constitute a particular statistical procedure in order
to estimate various useful parameters (e.g., means, standard
deviations) the locations of the samples (in terms of their spa-
tial coordinates), also available as numerical data and contain-
ing information about the spatial distribution of the samples, are
not utilized in the equations constituting the procedure. Thus,
often such "statistical methods" are described as zero dimen-
sional. Geostatistical methods, on the other hand, make explicit
use of all sample locations and seek to exploit the information
about the spatial distribution of concentrations to make optimum
predictions regarding constituent concentrations at unsampled
locations.

Concerning §350.51(l)(1), Environmental Fuel Systems and ICE
commented that in terms of assessment requirements, discrete
and judgmental sampling can be used, probably in similar
fashion to the "Plan A Assessment" currently practiced in the
PST program. As few as five background borings/samples must
be used to model COC background concentrations on site.

Weston and Chevron also commented that the use of judgmen-
tal samples if it is demonstrated that they are not biased low is
a very reasonable approach, and should be included in the final
rule. Most environmental samples are typically judgmental and
biased high since sampling is generally performed first in areas
of greatest potential for impacts.

The commission agrees with the comment that for assessment
requirements, discrete and judgmental sampling can be used
when appropriate, and notes that the proposed rule already
describes the circumstances when this type of sampling data
can be used in §350.51(l)(1).

Concerning §350.51(l)(2), Chevron commented that "An appro-
priate number of samples for the statistical method shall be
used. If site-specific background is determined using the upper
confidence limit or similar statistical method, then a minimum
of eight samples shall be used. If the person uses an arith-
metic average to determine the background concentration, then
a minimum of five samples shall be used."

In the preamble, it is stated that the commission is proposing
general performance standards for the use of statistics rather
than prescriptive requirements. Performance standards for sta-
tistical methods are requirements such as bounds on the uncer-
tainty associated with estimated values, required significance
levels for hypothesis, or required power to detect a given dif-
ference. The sample size requirements given above are pre-
scriptive and it is not clear what standards of performance they
are intended to achieve. We recommend that the performance
standards be specified. For example, if a site mean is to be
compared to a background mean it is reasonable to specify
that the test be performed at the 0.20 significance level and to
require at least 80% power to detect a 100% increase in the
site mean above the background mean. Typically, eight sam-
ples from both site and background will be sufficient to achieve
this. If a background threshold value for comparison of indi-
vidual site sample results is to be computed, it is reasonable
to require enough samples so that the estimated background
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mean is 80% certain to be within 50% of the true mean. Typi-
cally, five samples will be sufficient to achieve this.

Chevron suggested the following as one possible alternative:
"An appropriate number of samples for the statistical method
shall be used. If a site mean is to be compared to a background
mean, the test shall be performed at the 0.20 significance
level and the person shall demonstrate that enough samples
have been collected to achieve at least 80% power to detect
a 100% increase in the site mean above the background
mean. If a background threshold value for comparison of
individual site samples results is to be computed, the person
shall demonstrate that enough samples have been collected to
estimate the background mean to within 50% of true mean with
80% certainty."

The commission notes that the type of statistical performance
standards requested by the commentor are provided in §350.79.
These are utilized when conducting a two-sample statistical test
comparing site concentrations to background in determining
whether a response action is necessary for a specific COC.
While this option is available, §350.51(l)(2) also provides the
person the opportunity to develop a statistic which will be
considered to be reflective of site-specific background for use
in determining the critical soil PCL. In these cases, the suite
of performance standards mentioned by the commentor are
not strictly relevant, and the sample size requirement merely
provides some guidelines in developing a background estimate
when the type of two-sample statistical comparison described
in §350.79 is not desired.

Concerning §350.51(l)(2), TCC and TXOGA commented that in
the preamble, it is stated that the commission is proposing gen-
eral performance standards for the use of statistics rather than
prescriptive requirements. Performance standards for statistical
methods are requirements such as bounds on the uncertainty
associated with estimated values, required significance levels
for hypothesis, or required power to detect a given difference.
The sample size requirements given above are prescriptive and
it is not clear what standards of performance they are intended
to achieve. We recommend that this be moved to guidance.

Concerning §350.51(l)(2), Weston commented that the use of
upper tolerance limit (UTL) as currently recommended under
the VCP should be included as a method of establishing a site-
specific background concentration.

Please refer to responses for §350.79(2)(B) for the TCC,
TXOGA and Weston comments.

Concerning §350.51(l)(3), Weston commented that the 1/8-acre
area may be appropriate for a single family dwelling, but it is not
appropriate for an apartment complex, a hospital, or a hotel.
Using the 1/8-acre criteria results in an incredible number of
samples for large tracts being redeveloped for non-single family
use. Consideration should be given to an alternate for these
non-single family residential uses.

Concerning §350.51(l)(3) and (4), Strasburger & Price com-
mented that these regulations require deed recordation/restric-
tive covenants when there is a variation from a default assump-
tion used in determining representative concentrations of chem-
icals at a site. The TNRCC is straying far from its original goal,
as set forth in §335.5, of using deed recordation to indicate
the permanent placement of chemicals at a property. The end
result is needless cluttering of property deed records. Under
the TNRCC’s proposal, a complicated remediation may require

the recordation of multiple forms regarding the minutest of re-
mediation details. The rationale the TNRCC gives for requir-
ing deed recordation is that deed recordation provides notice.
Notice may be achieved by other, more appropriate, means.
Affecting the chain of title is a serious matter and should be re-
served for permanent or near permanent conditions at a prop-
erty and not as a substitute for other avenues of public notice.
Notice regarding the status of activities at a property are gen-
erally widely available through commercial databases as well
as the TNRCC web page, e.g., LPST database. To the extent
that certain programs are not yet covered, the TNRCC could
expand their existing databases to include any missing infor-
mation. Moreover, the TNRCC’s legal authority to require deed
recordation in these instances is unclear. The Texas Legisla-
ture has only granted the TNRCC authority to require "innocent
owners/operators" to deed record as a condition of receiving im-
munity from certain liabilities. See Texas Health & Safety Code
§361.753(g). The third and fourth sentences of §350.51(l)(3)
should be deleted in their entirety. Similarly, the second and
third sentences of §350.51(l)(4) should be deleted in their en-
tirety. Sections 350.111(b)(8), 350.111(b)(9), 350.111(b)(10),
350.111(b)(11) should be deleted in their entirety.

Chevron commented that the exposure area specifications are
listed under the criteria that must be met in order for the
statistical methods to be used. The size of the exposure area
should not be related to the use of statistical methods and, if
anything, the larger the area, the more necessary it becomes to
use a statistical approach to adequately characterize the region.
Although it is not overly burdensome to require the approval of
the executive director to define a larger exposure area than 1/8th
acre or 1/2 acre, the requirement to file an institutional control
is overly burdensome.

Additional options for the use of statistical methods are dis-
cussed in Attachment 2 of Chevron’s comments. The require-
ment to file an institutional control should only apply if the prop-
erty is to be sold, or if land use changes. See further discussion
of institutional controls in Chevron’s Attachment 4.

Environmental Resources Management commented that spec-
ifying maximum exposure areas for use of statistics may result
in elimination of statistics for estimation of exposure point con-
centrations and force the erroneous assumption that individuals
are exposed to the maximum concentration throughout the en-
tire assumed 25-30 year exposure period. Determine exposure
areas on a case-by- case basis based on site-specific informa-
tion to be documented in the assessment report.

In Attachment 2-B: The total soil exposure areas, based on a
policy decision, have been set at 1/8-acre for residential sites
and 1/2-acre for industrial/commercial sites unless documented
and verifiable activity pattern information is provided to justify
a larger area. Because of the cost of developing information
to justify alternative exposure area sizes, this policy will result
in small hot-spot data driving cleanups or in requiring a much
greater amount of analytical data than is justified by the
purchase price and development value of most residential and
commercial properties.

Given the proposed requirements, a Responsible Party has
several options: Do nothing and wait for enforcement. Spend
an unnecessarily large sum of money to do what the Rule
requires. úSet exposure areas (and randomize the sampling) to
the extent that hot spots are more likely to be avoided. Clean up
an unnecessarily large area, that otherwise would not warrant
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cleanup, based on true hot spot sampling. None of these
options is desirable.

To demonstrate the significant increase in cost that will result
from this proposed policy, the following example is provided:
consider a one-acre property that has been landscaped with
three feet of urban fill which is assessed before redevelopment
of the property for residential land use. Based on the proposed
Rule, to avoid a small hot spot driving a larger unnecessary
cleanup, this property would have to be divided into eight 1/
8-acre exposure areas, then each 1/8-acre will be randomly
sampled, utilizing vertical soil intervals (i.e., 0 to 6 inches, 6
inches to 5 feet, 5 feet to 10 feet, and 10 feet to 15 feet),
and fulfilling agency requirements for a sufficient number of
samples for each data set (e.g., minimum of ten samples per
data set) resulting in a total of >300 soil samples for a one-
acre site. In addition to the sampling cost per 1/8-acre, there
is the analytical cost per 1/8-acre. The sampling requirements
set by the agency will result in significant and unnecessary cost.
Has the agency considered the significant property assessment
cost that will result due to a decision that appears to be
based on an undocumented policy? This policy will discourage
redevelopment of Brownfields and voluntary cleanups. The
basis for the exposure area size criteria is not provided and
should be made available for comment.

Additionally, it is unclear from the proposed rule as to how this
policy decision to use standardized exposure area sizes will be
integrated into the complexities of a risk evaluation. Is the site
to be divided up into arbitrary 1/8 or 1/2 acre plots and separate
PCLs to be identified for each plot and then compared to
the maximal soil concentration reported for each constituent in
each plot or will the overall site maximum soil concentration be
used to evaluate risk for the whole site without consideration of
reasonable exposure areas? Both methods are inappropriate.
Environmental Resources Management recommends that the
rule be rewritten to encourage the use of a statistical (95%
UCL) estimate of the average for the whole site unless it is
unreasonable to assume that an individual would be exposed
to the whole site. We also suggest that clarifying language be
added that allows for reasonable flexibility in defining exposure
areas based upon site-specific considerations.

Groundwater Services commented that requirements to limit soil
exposure areas to 1/8 acre in residential areas and 1/2 acre in
industrial areas is unnecessary and will result in excessive soil
sampling to demonstrate compliance with PCL. For example,
for statistical evaluation of a one-acre residential site, 80 soil
samples would be required, entailing extreme expense with
no added value. Recommended Revision: Revise rule to set
exposure areas equal to either the proposed default values or
the actual PCLE, whichever is greater. This approach prevents
dilution of representative concentrations by inclusion of samples
outside the PCLE and avoids excessive sampling costs.

Requirement to record deed notice in the event that affected soil
concentrations are not derived based on mandated exposure
area is unnecessary and overly restrictive. As noted in
Comment 7 above, use of mandated exposure areas imposes
unreasonable sampling requirements and level of conservatism
on risk-based site evaluation. Requiring deed restriction if those
values are not used is highly invasive of property development
plans and will prove very problematic for property owners and
the TNRCC. They recommended the following revision: Even if
mandated exposure areas are retained, delete requirement for
deed notification if default exposure areas are not used.

Port of Houston Authority commented that the re-proposed
TRRP rule address affected property assessment exposure
areas with requirements to limit soil exposure areas to 1/8
acre in residential areas and 1/2 acre in industrial areas. This
is unnecessary and will result in excessive soil sampling and
delays in addressing corrective action for large facilities while
awaiting executive approval.

AFCEE commented that potentially aggravating the problems
associated with the institutional control provisions is the fact
that some of the proposed sections of the TRRP require the
filing of an institutional control long before the response action
is completed. Proposed §350.51(l)(3)-(4) require the filing of
an institutional control if the size of exposure assumptions are
changed but do not specify when the control must be filed.

Modify the institutional control requirements in §350.51(l)(3)-
(4) so that institutional controls are not mandated prior to
completion of a response action unless the affected property
is conveyed or as otherwise required by §350.35 due to a
"substantial change in circumstances."

Chevron commented that the use of a soil exposure area
for commercial/industrial properties not to exceed 1/2 acre is
unreasonable and not necessarily consistent with industrial land
use. As this regulation has implications for a large variety of
sites from the typical UST/AST closure of less than 1/2 acre to
the large facilities in corrective action with hundreds of acres,
this approach will cause delays by requiring executive approval
for every action not similar in size to an UST/AST action.

The impact of this requirement is that all large facilities, by the
nature of their use, have assessment areas of tens of acres,
and therefore are required to file an institutional control in the
county records. This seems to be biased against all large
operating facilities in Texas. The agency should be looking for
a performance criteria that relates the size of the site to the
size of the assessment area, or management zone. Blanket
statements about plume size seem to reflect a PST model
of site conditions. This requirement should be changed to
allow site-specific development without having special approval;
options for providing such additional flexibility are discussed
in Attachment 2 of Chevron’s comments. In addition, the
requirements for deed notices and restrictive covenants as
they pertain to a soil exposure area should not be necessary
unless the property is to be sold, or if land use changes. See
Attachment 4 of Chevron’s comments for additional discussion
of institutional controls.

KOCH commented that the proposed TRRP rules state that the
soil exposure area for commercial/industrial properties shall not
exceed 1/2 acre without approval from the executive director.
The rules or preamble do not contain any explanation or
rationale for this 1/2 acre exposure area. For large commercial/
industrial properties, it is very unlikely that workers would limit
their long-term activities to a small portion of a large site.
We are not aware of a similar EPA or state restriction on the
exposure area at a commercial/industrial property. The soil
exposure area should be revised in the rules to reflect site-
specific conditions and be tailored to the size of the property.

McCulley, Frick, & Gillman commented that §350.51(l)(4) relates
to the exposure unit. We recommend identifying the exposure
area on a site-specific basis similar to EPA guidance (1994a)
that suggests that the exposure area may range in size from
the entire geographic boundaries of the site to the smallest size
area that presents an exposure to the receptor. The implications
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of the 1/2 acre delineation for commercial/industrial exposure
units on sampling seem overly burdensome and may often
add little value when characterizing site conditions and risks.
For example, if contamination is released through point source
emissions and transported through air dispersion, the exposure
area affected by deposition onto an off-site residential area
may be adequately characterized through sampling an area
larger than a single residential property. Although this example
represents a specific source term and transport mechanism, it
demonstrates the need for flexibility and site specificity in the
definition of exposure area. At a minimum, we suggest some
discussion on the rationale for basing the policy decision on
these exposure units and how such a decision reduces data
variability and decreases uncertainty in risk estimates since
data variability is a function of sampling data and distribution
while an exposure unit describes the receptors activity pattern.
We also suggest that the proposed rule be revised to allow
for the use of site-specific information to define exposure
areas without prior executive director approval. Also, we
are confused about the justification for defining a residential
exposure area as 1/8 acre parcel when EPA suggests assuming
a residential exposure area of « acre, or less if supported by
site-specific information (EPA, 1994a and 1996a). In addition,
the requirement to place a deed notice with the property record
when the evaluation considered a deviation from the prescribed
exposure unit size seems overly burdensome and unnecessary.
We suggest that this provision be removed from the proposed
rule.

Commentors requested that the commission provide the basis
for the default exposure area sizes proposed in the rule. The
residential default of 1/8 acre (or the size of the front or back
yard of an existing residential lot), was selected based on
the reasonable assumption that a resident may spend larger
amounts of time in either the front or back yards of their home.
The 1/8 acre default reference is cited in Chapter 6 of the 1989
USEPA Risk Assessment Guidance for Superfund. As literature
data on general worker activity patterns is somewhat limited,
the « acre default for commercial/industrial sites is based on
TNRCC professional judgement as to a conservative size of a
typical process area.

While the commission maintains that the concept of developing
default exposure areas is consistent with the protection of
both current and future activities at a site, several changes
to §350.51(l)(3) and §350.51(l)(4) are being made in order to
account for site-specific differences and to further expedite the
remediation process. For existing residential lots or platted
residential land, the commission is maintaining the 1/8 acre (or
size of the existing front or backyard) default exposure area
language. However, language has been added to §350.51(l)(3)
which states that the executive director may approve larger
exposure areas for other properties which meet the definition
of residential land (e.g., parks, hospitals), if justified based on
site-specific conditions.

The commission points out that for commercial/industrial prop-
erties, §350.51(l)(4) allows the executive director to approve
site-specific exposure areas that are larger than the default of
1/2 acre, when supported by documented and verifiable activity
patterns at a site. Commentors expressed concern about the
amount of effort involved in gathering this type of information.
In order to clarify the intent of the commission in this regard,
§350.51(l)(4) is being amended to state that, in approving an
exposure area for an active commercial/industrial scenario, the

executive director may consider any appropriate site-specific in-
formation which documents typical worker activity patterns. Fur-
ther, the commission is adding a provision which states that if
COCs are relatively homogeneous over a larger area at any
commercial/industrial site (either active or inactive), the execu-
tive director may allow concentrations to be averaged over this
larger area.

For both residential and commercial/industrial property, the
commission is maintaining the specified institutional control
requirements in order to be adequately protective of current
and future site uses. However, §350.51(l)(3) and (4) have been
amended such that this type of notice shall not be required
for properties when a larger exposure area was approved due
to the homogeneity of COCs. With regard to Strasburger &
Price’s point that notices on the deed should be for permanent
or near-permanent conditions is precisely the concern with the
use of other than the default exposure areas. The commission
fully believes that such exposure areas will be non-permanent
and very highly subject to change, even while the person uses
the property. As such, an effective record should be kept of
the changes so that persons can understand the basis of past
response action decisions. Institutional controls are the best
long term method to keep track of the limits on the use of
the property. However, the commission points out that there
is no specific requirements in the rule as to the timing that an
institutional control must be filed. The commission agrees with
Chevron that it may be appropriate to wait until the property
is sold before institutional controls are filed when the person
sufficiently demonstrates that internal procedures and protocols
to ensure exposure assumptions are not being violated during
the intervening period. Where such demonstrations cannot be
sufficiently made, the executive director may require the filing
of an institutional control earlier. However, the commission
does note that a final no further action letter will not be issued
until the required institutional control has been complied with.
If a conditional no further action letter is issued, then one of
the conditions would be that the exposure area assumptions
are complied with. Additionally, the commission also notes
that §350.31(i) would also need to be complied with until such
institutional control was filed. Finally, if the property is subject
to zoning or governmental ordinances that is equivalent to the
deed notice or restrictive covenant that would otherwise be
required, then the institutional control requirements are met.
The commission has changed the rule in §§350.51(l)(3) and (4)
to conform with the expanded definition of institutional control.

The commission disagrees with commentors who stated that
the use of default exposure areas precludes the use of statistics,
forces the use of the maximum COC concentration, or estab-
lishes stringent sampling requirements. The commission points
out that the rule does not mandate any data collection require-
ment in association with the exposure area defaults, but rather,
the defaults describe how existing data are to be combined in
making comparisons with the critical soil PCL.

Concerning §350.51(l)(5), TPWD commented that language in
§350.5(l)(5) regarding a determination of a hot spot that may
require separate evaluation as having a hazard quotient of 50
or greater for ecological receptors is arbitrary and artificial.
Because of the multitude of potential receptors and exposure
scenarios, the determination of the presence of a hot spot with
respect to ecological risk is best determined on a site by site
basis.
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Chevron commented that if the purpose of the rule is to
undertake a tiered evaluation of human health and ecological
risks, the end result of that process will be to determine
the PCLs and whether media concentration exceed those
PCLs. The use of risk levels to identify hot spots is: (1) not
consistent with the process laid out in the rule; and (2) creates
unneeded anxieties regarding the agency’s pre-determined
mind set towards a risk level. It is possible that early in Tier 2 of
either the human health or ecological evaluation, a comparison
to default values could lead to levels that, under this provision,
would be considered hot spots. Yet, proceeding into later
phases of Tier 2 or into Tier 3 presents a more complete picture
that show such levels are not occurring.

TNRCC should provide the basis for use of a hazard quotient
of 50 to identify hot spots affecting ecological receptors. For
both human health and ecological, hot spots that may lead to
interim actions should be evaluated on a case-by-case basis
and a set value should be avoided. We request that the text
be changed to reflect that sentiment, otherwise, the agency
should demonstrate and justify the use of these human health
and ecological risk levels for identifying hot spots.

KOCH commented that "Hot spots" are defined in the proposed
TRRP rules as distinct areas where the COC concentrations
"significantly exceed" specified risk levels. A clear definition of
"significantly elevated" should either be provided in the rules or
quickly developed in a guidance document.

Strasburger & Price commented that these regulations use the
term "hot spot" which is undefined (see proposed §350.4), and
is, in fact, a slang term used within the industry. We believe
that this term is inflammatory to lay persons and that slang
does not have a place in a formal rule making. In §350.51(l)(5),
we suggest that the phrase "then they should be considered as
hot spots and" be deleted.

Groundwater Services commented that current hot spot defini-
tion corresponds to all areas exceeding PCLs, which does not
represent a concentrated area of contamination. Under this ap-
proach, even a single sample location could constitute a hot
spot, which undermines appropriate use of statistical methods.
Recommended Revision: Either delete this provision or rede-
fine such that hot spot truly corresponds to a principal threat.
For this purpose, a hot spot should represent a portion of the
PCLE with a mean COC concentration exceeding 100 x 95%
UCL for full PCLE.

McCulley, Frick, & Gillman commented that they find the criteria
for defining a hot spot to be vague. A distinct area containing
concentrations significantly greater that the PCL does not nec-
essarily indicate a hot spot that would require a separate eval-
uation. This could be mis-interpreted to include the majority of
an impacted area, which would in turn obscure an otherwise
appropriate view of hot spots. The concept of a hot spot should
be introduced to the investigation planning process early, when
existing knowledge through a site history of land use evalua-
tion suggests that small areas of high concentrations may exist
within a larger area of contamination. Furthermore, the defini-
tion of a hot spot should be based on the site-specific spatial
distribution of a COC, not a risk-based level. The evaluation of
hot spots may be appropriate for an abandoned chemical pro-
cessing plant where production, storage and transport of haz-
ardous chemicals may have resulted in isolated areas of very
high concentrations within a larger area of lesser concentra-
tions. However, the hot spot concept may not be appropriate

for assessing impacts to soils associated with the operation of
leaking underground or above-ground storage tank which was
fixed in its location during operation. We recommend that the
criteria for hot spot definition be removed from the proposed
rule. Instead, we suggest that the TNRCC allow each investi-
gator the flexibility to consider, on a site-by-site basis, whether
the concept of a hot spot is appropriate.

McCulley, Frick & Gillman commented that they find the criteria
for defining a hot spot to be vague. A distinct area containing
concentrations significantly greater than the risk-based concen-
tration does not necessarily indicate a hot spot that would re-
quire special separate evaluation. This could be misinterpreted
to include the majority of an impacted area, which would in
turn obscure an other wise appropriate view of a hot spot. In
our opinion, the hot spot or the concept of hot spot should be
introduced into the investigation process early, when existing
knowledge through a site history or land use evaluation sug-
gests that small areas of high concentration may indeed exist
within a larger area of contamination. We recommend that the
criteria for the hot spot definition be removed.

TCC and TXOGA commented that if the purpose of the rule
is to undertake a tiered evaluation of human health and
ecological risks, the end result of that process will be to
determine the PCLs and whether media concentration exceed
those PCLs. The use of risk levels to identify hot spots
is not consistent with the process laid out in the rule, is
overly prescriptive, and does not appropriately handle the data
statistically. Recommendation: Change the wording to: "If
there are distinct areas of elevated COC concentrations that
are associated with the significant risks or hazards for individual
COCs which significantly exceed . . . then they those areas
should be investigated as potential hot spots. Based on the
distribution of sample concentrations in the area or interest,
the executive director may require these areas to be evaluated
separately."

Concerning §350.51(l)(5), Port of Houston Authority com-
mented that hot spots are currently defined as all areas
exceeding PCLs, which do not represent a concentrated area
of contamination; therefore, undermining the use of statistical
methods.

The intent of the hot spot requirement in the rule is to minimize
the potential for critical areas of COCs to be "averaged out" by
being combined with sampling data from relatively unimpacted
areas. In situations where it is clear that an individual can be
expected to move randomly over a given exposure area, it would
not be necessary to assess hot spots. While it is not the intent of
the commission to necessarily require remediation of all discrete
areas of COCs regardless of the size of the hot spot area,
the commission would be concerned when the activity pattern
over an area which includes a hot spot is difficult to establish
and may not truly be random (e.g., worker exposures around
the infrastructure of a work area, exposures to soils within a
child’s play area). The commission agrees with the comment
that use of risk levels to identify hot spots is not consistent with
the process established in the proposed rule whereby the end
result is calculation of PCLs. Therefore, the commission has
removed the language which identifies hot spots in term of risk
levels and has amended §350.51(l)(5) to state that the executive
director may require assessment of smaller but notable areas of
soil contamination (i.e., "hot spots") when site-specific features
are likely to result in preferential exposures to this area of
contamination. The rule has also been amended to clarify the
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commission’s position that the presence of hot spots should be
determined on a site-specific basis when evaluating ecological
risk. It is not clear to the agency on what basis the commentor
claims that the current definition of hot spot will "undermine
the use of statistical methods" as no supporting argument is
presented.

Concerning §350.51(m), KOCH commented that they agree that
1/2 of the SQL should be used when conducting direct compar-
isons or when using statistical or geostatistical approaches.

McCulley, Frick, & Gillman commented that in Figure 350.51(m).
Please clarify why there are no background concentrations
provided for cadmium and magnesium. Also, please clarify if the
chromium background concentration provided in the Figure is
for total chromium, trivalent chromium, or hexavalent chromium.

Section 350.51(m) addresses the use of the Texas-Specific
Background Concentrations. The Texas-Specific Background
Concentrations specified in Figure 30 TAC 350.51(m) exceed
some of the Tier I Residential Soil PCLs specified for the
following constituents: Aluminum; Lead; Manganese.

Section 350.51(m) also states that in the absence of site-
specific background evaluation, the Texas-Specific Background
Concentrations may be used to determine the critical PCL.
Therefore, should residential land use assumptions be appro-
priate for a site, the critical PCL values for aluminum, lead and/
or manganese could be less than "background" levels. In many
residential areas in Texas, the "Texas-Specific Background Con-
centrations" may be more appropriate target concentrations, es-
pecially considering the uncertainty associated with the devel-
opment of Tier I Residential Soil PCL’s. Please clarify how the
TNRCC intends to use the Texas-Specific Background Concen-
trations when they exceed the Critical PCL. Also, please allow
the flexibility to use the "Texas-Specific Background Concentra-
tions" as target concentrations on a site-specific basis.

TCC and TXOGA commented that they do not follow TNRCC’s
logic for recommending that a background median concentra-
tion be compared with discrete constituent concentration data,
as such comparison by definition will fail to distinguish at least
half of constituents as being in the range of background. In
addition, TNRCC’s language regarding comparisons of median
concentrations with "representative concentrations" of COCs is
unclear, for the comparison should be limited to median-to- me-
dian concentrations.

Conducting background determinations using median-to-
median comparisons is only one of several methods that can
be used to determine whether a constituent is present at con-
centrations exceeding naturally occurring concentrations. While
it is TNRCC’s prerogative to suggest a method for conducting
background comparisons, selection of the alternative methods
used in making background comparisons should lie with the
regulated community provided that those methods are defen-
sible. Recommendation: We recommend that TNRCC make
the statewide background data sets available on the Internet.
If desired, TNRCC may present the median concentrations
as part of the data set. Thus, any person wanting to conduct
background comparisons by using TNRCC-recommended
median-to-median comparisons would be free to do so. How-
ever, TNRCC should insert a provision in the Rule that would
allow the flexibility to conduct any defensible statistically based
comparisons of site data with TNRCC’s statewide background
data set. Persons wanting to use alternative methods for
conducting background comparisons simply could download

the data sets of interest from the web page and conduct the
appropriate analyses.

Weston commented that a value for cadmium should be in-
cluded on Figure 30 TAC 350.51(m). The use of default back-
ground concentrations is a very good addition to the rules. This
will prevent sites from having to establish site-specific values if
they do not want (or need) to, and will allow investigation costs
to be used more efficiently. We do suggest that a value for cad-
mium be included on the table.

Chevron commented that The proposed use of the Texas-
specific median background concentrations is not reasonable,
either for the individual measurement comparison or for the
representative concentration comparison. In the case of com-
paring individual concentrations, it is never reasonable to re-
quire all individual concentrations to be below the median back-
ground concentration. The median is the 50th percentile of
all background concentrations. By definition, 50% of all back-
ground, or unimpacted, concentrations are expected to exceed
this value. The second case, comparing a representative con-
centration (presumably a UCL) to the median, also is inappro-
priate. A UCL is a summary statistic related to the arithmetic
average. A comparison between this value and the background
median does not have a clear interpretation, and is not a defen-
sible statistical comparison. We recommend that Texas-specific
background upper tolerance limits be computed based on the
data that were used to compute the medians. These UTLs
should be the comparison values for individual measurements.
If a person wants to compare a representative concentration to
the Texas-specific background, we recommend that a means
comparison be performed, using the Texas-specific background
data. TNRCC could easily make the data available by posting
e.g. an Excel file on the web page.

The commission received a number of comments concerning
the use of default Texas- specific background concentrations.
The commission wishes to clarify that the intent of providing
default background concentrations was to establish a framework
which allows persons the option of proceeding without having to
conduct a site-specific background study, thereby avoiding the
cost and delays associated with such studies. These default
background values serve as conservative but useful comparison
values which can provide a basis for eliminating a specific
metal from further consideration under the rule, as described
in §350.71(k).

The commission disagrees that it would be appropriate to use
upper percentiles of the Texas-specific data or utilize the en-
tire distribution of Texas-specific data in making comparisons to
site concentrations (e.g., two-sample t-test). Background con-
centrations can vary widely in Texas soils, and the commission
believes it would be inappropriate to make decisions concerning
remediation of a site in Houston, for example, based on consid-
eration of an extremely elevated background level of lead asso-
ciated with volcanic soils in specific areas of West Texas. For
this reason, the commission selected the median of the dataset,
as it provides an estimate of "typical" Texas background and is
not as influenced by the presence of data outliers as are other
statistics (e.g., mean, UTL).

The commission strongly disagrees with commentors who
stated that the use of the Texas- specific median values is
unreasonable, and will automatically result in cleanup of 50%
of the sites in Texas. The rule provides various options for
making comparisons with background levels on a site-specific
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basis, and many of the statistical comparisons recommended
by commentors (e.g., direct comparison between average site
concentrations and average background concentrations) are in
no way precluded by the rule. Therefore, the Texas-specific
median default values only provide a reasonable starting point
for determining background, and are not intended to represent
the range of background concentrations likely to be encountered
at sites subject to this rule.

Further, the commission disagrees with the comment that be-
cause the default Texas-specific background concentrations are
median values, 50% of the samples analyzed could exceed the
listed Texas-specific background concentration. This rationale
is incorrect given that the Texas- specific background concentra-
tion reflects the median of all values collected across the entire
state, not across a typical affected property. Clearly, there is
no scientific basis for drawing inferences about the distribution
of background concentrations on a specific affected property
based on a value which represents a median concentration for
the entire state.

Commentors noted that a few metals had Tier 1 PCLs which
were below the Texas-specific median background levels, and
questioned how this issue would be addressed. As described
in §350.78(c), one available option is to use the Texas-specific
background concentrations as the critical soil PCL for a specific
metal in cases where the PCL determined in accordance with
§350.78(a) is less than the default Texas-specific background
concentration. Thus, just as if site-specific background were
determined, the higher of background or the pathway-specific
PCLs would become the critical PCL for that COC. The commis-
sion also notes that the Tier 1 PCLs for these metals are lower
than the Texas-specific medians due to the conservative fate
and transport assumptions which are applied to the groundwa-
ter protection pathway (consistent with the purposes of Tier 1).
It is likely that these groundwater protection PCLs (GWSoil PCL)
could be altered under Tiers 2 and 3 (e.g., through the use of
pH- specific K

d
values), to yield soil PCLs which are higher than

the Texas-specific background values.

In response to requests to add cadmium and magnesium to
the list of default Texas-specific background values provided in
Figure 30 TAC §350.51(m), the commission notes that cadmium
was not one of the metals for which Texas-specific data are
available. Magnesium was not added to the figure, as it is an
essential soil and dietary mineral with low potential toxicity, that
is generally not included as a COC in risk assessments.

One commentor noted that it was not stated whether the Texas-
specific background concentration for chromium was for the
trivalent or hexavalent form. This type of speciation was not
provided in the original study (United States Geological Survey,
1981), but it can be inferred that the total chromium value
is overwhelmingly in the trivalent form, as this is the form
most likely to be encountered under typical soil conditions.
The commission is amending Figure 30 TAC §350.51(m) to
state that the value is representative of total chromium. More
detailed speciation information on measured levels of chromium
or any other COC should be determined through site-specific
background sampling and analysis.

Concerning §350.51(n), Brown & Caldwell commented that
§350.51 (n) requires that the quantitation limits that should be
used as a proxy for non-detected analytical results is the sample
quantitation limit, except in cases where there is reason to
believe that the COC is present below the quantitation limit, then

the use of 1/2 the sample quantitation limit may be appropriate.
This section should be rewritten so that the use of 1/2 the
quantitation limit should be used for all non-detected analytical
results.

Concerning §350.51(n), Chevron commented that this para-
graph could be interpreted to recommend the use of the sample
quantitation limit when there is no reason to believe the COC
is present (i.e., not detected), and 1/2 the sample quantitation
limit when there is reason to believe the COC is present. The
proposed change clarifies the presumed intent of this recom-
mendation.

The proposed recommendation to consider non-detected values
in statistical calculations is consistent with the preponderance
of the literature, standards, and EPA guidance that recommend
the use of uncensored data in statistical calculations (e.g., EPA,
1992, Guidance for Data Useability and Risk Assessment, Part
A Final, Gilbert, 1987, Statistical Methods for Environmental
Pollution Monitoring, and American Society for Testing and
Materials (ASTM) D-44210-89). Therefore we propose to clarify
that the use of uncensored data is applicable for statistical
methods.

Given that the method detection limit, to which the sample quan-
titation limit is tied, requires 99% confidence, the requirement
to use the sample quantitation limit as the proxy for non-detects
is unnecessarily conservative, and will overestimate the con-
centration of the COC actually present in a given environmental
medium. No guidance is provided here or elsewhere in the doc-
ument as to what constitutes "reason to believe that the COC is
present below the sample quantitation limit. "TNRCC should es-
tablish the proxy for non-detected compounds at 1/2 the sample
quantitation limit, consistent with EPA guidance. Alternatively,
proxies could be assigned on the basis of the actual censoring
level.

Chevron suggested the following: "Analytical results below
the sample quantitation limit, including non-detected analytical
results, should be considered whether doing direct comparisons
of individual measurements or using statistical or geostatistical
approaches. The preferred approach is to use actual measured
concentrations (i.e., uncensored data) for statistical calculations.
When proxies must be assigned for non-detected analytical
results, the sample quantitation limit should be used as the
basis for assigning proxy values. Typically 1/2 the sample
quantitation limit should be used as the proxy value. Other
statistically-based approaches for handling non-detected results
or assigning proxy values may be appropriate."

Groundwater Services commented that compounds not de-
tected at the sample detection limit should not be assumed to
be present at 1/2 of the detection limit. This approach will trig-
ger response actions for ghost COCs when the PCL is less than
the SQL (e.g., dioxins). Also, if the compound is non-detectable,
the response action can never be shown to have achieved the
cleanup.

Recommended Revision: If COC not detected using appropri-
ate analytical method at appropriate SQL, the only practical re-
sponse is to conclude that COC is not present, regardless of
other reasons to believe that it could exist. Delete requirement
that assumed concentration be set equal to 1/2 SQL.

TCC and TXOGA commented that this paragraph could be
interpreted to recommend the use of the sample quantitation
limit when there is no reason to believe the COC is present
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(i.e., not detected), and 1/2 the sample quantitation limit when
there is reason to believe the COC is present. Issues related to
statistics or manipulation of analytical chemical results should
be moved to guidance and this guidance should use the
recommended approaches to clarify the presumed intent of
§350.51(m).

Recommendation: This subsection (n) should be deleted from
the rule. Treatment of non-detects, as it applies to statistical
methods used at sites, should be addressed in the statistics
guidance.

And in guidance, this provision should consider non-detected
values in statistical calculations consistent with the preponder-
ance of the literature, standards, and EPA guidance that recom-
mend the use of uncensored data in statistical calculations (e.g.,
EPA, 1992, Guidance for Data Usability and Risk Assessment,
Part A Final, Gilbert, 1987, Statistical Methods for Environmen-
tal Pollution Monitoring, and American Society for Testing and
Materials (ASTM) D-44210-89). Therefore we propose to clar-
ify that the use of uncensored data is applicable for statistical
methods.

Change: "Analytical results below the sample quantitation limit,
including non-detected analytical results, should be considered
whether doing direct comparisons of individual measurements
or using statistical or geostatistical approaches. The preferred
approach is to use actual measured concentrations (i.e., uncen-
sored data) for statistical calculations. When proxies must be
assigned for non-detected analytical results, the sample quan-
titation limit should be used as the basis for assigning proxy
values.

Typically 1/2 the sample quantitation limit should be used as
the proxy value. Other statistically- based approaches for
handling non-detected results or assigning proxy values may
be appropriate."

The Port of Houston Authority commented that treatment of non-
detection in sample detection limits should not be assumed to
be 1/2 of the detection limit present. It should be assumed the
constituents are simply not present.

The commission does not agree with the commentors who
suggest that 1/2 the sample quantitation limit or zero should be
routinely used as a proxy value for non-detected results. Clearly
it would be inappropriate to assign a proxy value equal to 1/2
the SQL for a non-detected result in a sample that is temporally/
spatially related to samples containing detected results above
the SQL. However, the commission acknowledges that for many
samples, it may in fact be appropriate to assign a proxy value
equal to 1/2 the SQL. To clarify the commission’s intent in this
regard, §350.51(n) has been amended such that if the non-
detected result is reported as less than the sample quantitation
limit for a COC that is temporally/spatially related to samples
containing detected results above that sample quantitation limit,
or is in an area where the COC is likely to be present but is being
"masked" by the concentrations of other COCs, a value equal
to the sample quantitation limit should be assigned as a proxy
concentration. If, based on available analytical data and the
location of the sampling point relative to probable source areas,
it is determined that the COC is likely to be present below, but
not near to, the SQL, then 1/2 the SQL should be used as an
appropriate proxy. The second sentence of the proposed rule
has been deleted from the final rule so as not to confuse the
commission’s intent. Further, the proposed sentence that proxy
values do not need to be assigned for COCs removed from

the COC list due to §350.71(k) has been removed since proxy
values are necessary for §350.71(k). Other statistically-based
approaches for handling non-detected results or assigning proxy
values may be appropriate if the basis of the approach is
technically sufficient and sound. The commission is considering
allowing the use of uncensored data, as opposed to data
censored at the method detection limit, or sample quantitation
limit. If this approach is deemed appropriate, the commission
will provide guidance to staff and stakeholders. Historical data
will be evaluated by the commission on a site-specific basis.
The use or non-use of the data will be determined by the risk
standards that were in place at the time the data were submitted
to the commission, the nature of the "reporting limits" used by
the person to censor the data, the potential site risk, the current
status of the affected property (e.g., active or closed), and the
location of the affected medium (i.e., on-site versus off-site).

Concerning §350.51(o), Brown McCarroll & Oaks Hartline com-
mented they are unsure as to the purpose/intent of §350.51(o)
and questions whether it is appropriately within §350.51. The
paragraph seems to address classification of an affected prop-
erty instead of affected property assessment.

Chevron commented that there is no performance standard for
this and it could be perceived to be an opportunity to introduce
arbitrary decisions. The rationale for adding this provision
should be provided, or it should be removed.

EPA commented that this section of the proposed rule refers to a
risk-based classification system for classifying affected property.
There are no other specifics on this system that could be found
within the proposed rule.

Henry, Lowerre, Johnson & Frederick suggests TNRCC include
the potential future on-site and off-site land use to the site
classification data needed.

KOCH commented that the proposed TRRP rule states that
a person shall classify an affected property in accordance
with a risk-based system established by the executive director.
There is no information in the proposed rules or preamble to
explain this requirement. We assume that this will be provided
in subsequent guidance documents. Additional clarification
should be provided in these rules to establish the parameters
for this risk-based classification system.

Weston questioned what is the "risk-based system" that may be
established by the executive director? Is this a ranking system
that is anticipated, it should be included. If this can not be better
defined, it should be deleted.

The commission may need to develop and implement a risk-
based classification system to manage the vast number of
affected properties it is regulating. The system that most likely
would be used is one similar to that currently implemented in
the Leaking Petroleum Storage Tank (LPST) Program which
has proven to be a very valuable tool. The LPST classification
system is similar in nature to the one included in the ASTM
RBCA standards. The commission does not intend to provide
any greater detail in the rule, as it would not be appropriate to
lock such a system in rule. Any such classification system is
more appropriately addressed in guidance.

§350.52. Groundwater Resource Classification

Concerning §350.52, Region 6 commented that in the first
paragraph of ground water classification section, last sentence,
delete the last phrase, " . . . unless otherwise approved by
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the executive director." Ground water classification should not
be this arbitrary.

The commission disagrees that there should be no discretion
allowed for the executive director to exercise judgement in eval-
uating site-specific groundwater classification where it is unclear
which particular class of groundwater is most appropriate. The
commission needs the flexibility to exercise sound judgement
and evaluate factors such as the significance of the resource
relative to what may be other superior sources of water for the
area, the area and real potential for it’s use, and other practical
considerations so that unwarranted actions may be avoided.

Concerning §350.52, Reliant Energy, AECT, and TU com-
mented that the proposed groundwater resource classification
scheme for class 2 and 3 groundwater requires that a four-
inch diameter well casing be used to determine the groundwa-
ter yield. Every site evaluated under the proposed program will
be forced to install several four-inch diameter wells at a greater
expense. We believe this requirement is unnecessary because
the aquifer yield can be effectively calculated using smaller di-
ameter wells. We request that the TNRCC develop guidance
that would allow the use of alternative methods to determine
groundwater yield.

The commission disagrees with the commentors that the rule
requires the use of a four-inch well to determine aquifer yield.
The rule requires persons to determine what the yield would
be to a four-inch well. This may be determined in other than
a four-inch well. However, the commission is altering the
rule in §§350.52(1)(B) and (C), 350.52(2)(B) and 350.52(3)
to allow equivalency to be demonstrated using different size
wells in order to make certain this is clear. The commission
notes that guidance may be needed to help explain acceptable
methodologies to determine groundwater yield; and that in
some circumstances the best determination may only be made
with a well designed to maximize yield, as opposed to a well
constructed solely for the purpose of sampling groundwater
quality. The commission will consider this matter as plans are
made to develop guidance for the rule.

Concerning §350.52, Reliant Energy and AECT commented
that the commission proposes to establish three classes of
ground water. The class 2 groundwater classification system
presented would in essence catagorize any saturated zone with
less than 10,000 ppm TDS as current or potential groundwater
supply. The proposed definition of any class 2 groundwater-
bearing unit, which is capable of producing water at a sustain-
able rate greater than 150 gpd, is easily met by most saturated
zones, including shallow, perched zones, which are seasonal
and would not reasonably be expected to be used as long term
water supply. Although the TNRCC has stated that the 150
gpd is based on the minimum amount necessary to sustain a
family of three, we affirm that this criteria has absolutely on
relationship to the flow characteristics of a economically, use-
able groundwater well. Reliant Energy recommends that 1,000
gpd be used as the yield criterion, which is generally accepted
as the minimum yield required for completing a marginal water
well.

The commission disagrees with the commentors that a higher
value than 150 gpd is more appropriate. The suggested value
of 1,000 gpd would not be protective of groundwaters which
can supply an individual household. It is important to note that
the aquifer must be able to yield at least 150 gpd each day,
throughout the entire year. It would not be appropriate to make

this determination during extreme drought conditions, which
could temporarily cause even much more productive aquifers
to go dry which have a documented use.

Concerning §350.52, ARCADIS Geraghty & Miller commented
that the classification system is intended for each groundwater-
bearing unit which contains COCs at concentrations equal to
or greater than the residential groundwater assessment level.
As discussed under §350.4 Definitions, ARCADIS Geraghty &
Miller believes that the TRRP and the Groundwater Resource
Classification System should apply to aquifers and not all
groundwater-bearing units. With this change, the Groundwater
Resource Classification system would address those geologic
units, aquifers, which are truly the ground-water resources of
the state, and not "any ground-water bearing unit", which would
include geologic units that would not reasonably be considered
"resources".

The commission notes that the term "groundwater-bearing unit"
is synonymous with "aquifer" as it is defined and used in the rule.
However, it is important to note that the term aquifer commonly
means a zone which can yield groundwater in economically
useable quantities. The commission is avoiding any economic
connotation that may be associated with the use of the term
"aquifer" as such connotation may not adequately recognize
the future potential use of the groundwater. The commission
preferred that the term used to describe groundwaters (i.e.,
groundwater-bearing units) be economically neutral such that
the groundwater classification system could factor in some
economic considerations (well yields, 800 foot depth, etc). The
commission notes the use of the term aquifer in §350.51(e)
and is changing the rule to reference groundwater-bearing unit
instead in order to be consistent in its use of terminology and
avoid any potential confusion.

Concerning §350.52, Craig’s Cleaners commented that the
groundwater contamination levels on water that is not used
for drinking water and will not be used should be higher, a
lot higher. In Houston the groundwater is discouraged to be
used from wells from the Harris County Subsidence District.
They do not allow us to drill wells now, from what I understand.
You cannot achieve a permit. I understand the EPA will allow
different levels for water not used for drinking. We need to be
able to get a closure, too, as we know it today with a higher
contamination level in water not being used for drinking. I think
it is unreasonable to try to get to what EPA wants us to get to
for all water if the water is not used for drinking.

The commission notes that the rule requires that groundwater
is classified as one of three different classifications based
upon use, availability of other supplies, potential yield and
natural quality. The specific example provided, "water that is
not used for drinking water and will not be," is most likely a
class 2 groundwater based upon the classification system in
the rule. The commission has defined class 2 groundwater-
bearing units to be potentially suitable for use as a human
drinking water supply. However, this groundwater is not required
to be restored to drinking water levels if in fact no one is
using this groundwater and through the appropriate institutional
controls the commission is assured that the groundwater is
currently not used and will not be used in the future. The
revised definition of institutional control to include zoning or
governmental ordinance may resolve the commentor’s issue
if that zoning or governmental ordinance is equivalent to the
deed notice or restrictive covenant that would otherwise be
required. The commission has limited the class 1 criteria to
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protect the most valuable groundwater resources in the state. If
the commentor has the agreement of the landowner, the person
most likely under Texas law to control the use of groundwater
on their property, then there should not be a concern. If
the commentor cannot reach agreement with the landowner,
then the commission suggests that the commentor evaluate
Texas law, particularly concerning the right-of-capture, to seek
resolution to the problems concerning groundwater impacts on
such use.

This policy is consistent with the instructions the legislature has
provided the agency in the Ground Water Protection Act (Texas
Water Code, Chapter 26.401) that "in order to safeguard present
and future ground water supplies, usable and potentially usable
ground water must be protected and maintained." Further, the
legislature established the policy that state agencies would
require the quality of ground water to be restored, if feasible, to
"maintain present uses and not impair potential uses of ground
water. . . "

Concerning §350.52, Region 6 commented that they expect that
the TRRP and Subchapter G will not be used as the vehicle to
reclassify ground water aquifers. The state’s Comprehensive
Ground Water Protection Program should be the avenue used to
ensure broad public input for decisions impacting the future use
of ground water resources, including the designation of aquifers.

The commission disagrees with Region 6 that the TRRP rule is
not a proper instrument to classify groundwater for the purposes
addressed within the TRRP rule and further notes that the
current Risk Reduction rule and PST also classify groundwater
for similar purposes. In regards to public input, the TRRP rule
has been subject to extensive public input over the last three
years through the publication of two concepts papers and a
previous rule proposal, and numerous public meetings.

Concerning §350.52, Environmental Resources Management
commented that the agency proposes to establish three classes
of ground water. The class 2 ground water classification system
presented would in essence categorize any saturated zone with
less than 10,000 ppm TDS as a current or potential ground
water supply. The proposed definition of sufficiently permeable
geologic zone as one which is capable of producing 150 gpd
sustainably at some location is easily met by most saturated
zones, including shallow zones, which would not reasonably be
expected to be used as a water supply. For example, a ten-foot
deep, four-inch diameter well with a recharge time of one hour
is capable of producing approximately 150 gpd. The basis for
150 gpd is apparently an estimate of the minimum amount of
water used by an individual in a day. Based on the agency’s
proposed definition for class 2 ground water resource, it would
seem that, for all practical purposes, every site that is evaluated
under the proposed TRRP with TDS <10,000ppm will be
forced to comply with drinking water standards. Environmental
Resources Management recommends that the yield criterion be
to require remediation if an aquifer reliably yields greater than
1,000 gpd, which is the minimum yield generally required for
completing a marginal water well. If the majority of holes drilled
at a site do not yield 1,000 gpd or greater, then the zone should
not be considered a usable aquifer for realistic scenarios.

In addition, ground water at affected sites that are located in
urban areas, which have public water supplies from another
zone, should not be forced to meet the above TRRP criterion.
Isn’t it unrealistic for ground water impacted by urban runoff and
sanitary sewer leakage, that are limited to shallow zones and

are not hydrologically connected to surface waters or deeper
aquifers, be forced to comply with the proposed classification
standard? It seems that the agency’s proposed classification of
ground water does not take into account the current land use
trends. The agency’s Leaking Petroleum Storage Tank (LPST)
guidance provides a more realistic and appropriate classification
of ground water. The agency should consider integrating the
LPST program’s approach to the cleanup of ground water, and
consider adopting similar language for the proposed rule to
allow the agency to approve no action criteria for other classes
of constituents following the LPST program’s approach.

The LPST program’s exit criteria are based on empirical data
that have been used to establish when remediation is required to
protect human health and the environment. The proposed rule
eliminates the existing LPST program approach for the sake
of uniformity, an apparent policy decision that is not consistent
with the agency’s overall policy of requiring cleanups only when
they are warranted. Hence, LPST sites will be discovered as a
result of environmental assessments for property transactions.

The commission disagrees with the recommendation by Envi-
ronmental Resources Management that a higher value than 150
gpd is more appropriate and notes that PST uses this same
yield. The suggested value of 1,000 gpd would not be protec-
tive of groundwaters which can supply an individual household.

The commission clarifies that shallow groundwaters as de-
scribed would mostly likely be class 2 groundwater and that
the rule does not necessarily require that class 2 groundwater
be restored. The rule does allow plume management zones
within class 2 groundwater. The commission disagrees that the
rule does not take into account land use trends and notes that
landowners and local governments are the ultimate authorities
on land use trends. Accordingly, the rule allows landowners with
class 2 groundwater beneath their property to make many land
use decisions, including the use of their groundwater. In regards
to the use of the LPST program’s approach, the commission is
concerned about possible "takings" lawsuits from landowners
who are not in agreement with leaving contamination on their
property. In these instances, where the landowners are not
agreeable to the contamination remaining on their property and
to the necessary deed notice or restrictive covenant, assuming
no equivalent zoning or governmental ordinance is in place to
protect against future use, the commission is requiring the same
actions as are currently required for other contaminated (i.e., in
accordance with the current Risk Reduction rule) properties.

The commission disagrees that the TRRP rule is not consistent
with the agency’s overall policy of requiring cleanups only when
they are warranted. The vast majority of releases at LPST
sites have historically occurred in groundwaters that TRRP
will classify as class 2, thus not mandating cleanup. The
commission agrees that the PST exit criteria would not be
used under this rule. The commission discusses the reason
for their change in this section of the preamble where response
to comments on the RIA are presented.

Concerning §350.52, Environmental Resources Management
commented that ground water classification scheme (particu-
larly class 2) will require shallow ground water at many sites
to meet drinking water standards even though shallow ground
water is not in use or likely to be used in the vicinity. PST sites
which previously met the Exit Criteria will require remediation
to meet drinking water standards. The additional costs to re-
mediate these sites will not result in a commensurate reduction
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in risks to the public. Increase production rate criteria from 150
gpd to 1000 gpd (the minimum yield generally required to com-
plete a marginal water well). Utilize PST RBCA criteria which
takes into account whether there is actual beneficial use within
a radius of site.

The commission disagrees with the recommendation by En-
vironmental Resources Management that a higher value than
150 gpd is more appropriate. The suggested value of 1,000
gpd would not be protective of groundwaters which can supply
an individual household. The commission also clarifies that the
rule does take into account whether there is an actual benefi-
cial use within a specified radius of the affected property. The
reader is also referred to the response to Environmental Re-
sources Management’s similar comment on this matter.

Concerning §350.52, KOCH commented that the screened
interval for the four-inch well should be specified in the rules.
The specified screened interval should be of reasonable length
and typical of wells in the particular groundwater bearing unit.
Similar clarification should also be provided for the 12-inch
well at §350(1)(C) and the four-inch wells at §350(2)(B) and
§350(3). Without this clarification, if the screened interval was
long enough, almost any well could yield 144,000 gpd.

The commission disagrees that the rule should limit the
screened interval, as this is a site- specific factor. It is not
uncommon for water wells to be screened throughout the
entire thickness of the aquifer. The intention of the rule is that
the yield criteria should be that of a single well drilled and
completed to make the maximum yield. Any more detailed
discussion may be developed in guidance, however, the
limitation on screen interval is not appropriate to limit by rule
and thus the rule is not changed.

Concerning §350.52, KOCH commented that this definition of
background includes naturally occurring and (with some condi-
tions) anthropogenic COCs. The discussion of groundwater re-
source classification (§350.52) only includes naturally occurring
background. This discussion should be expanded to include
anthropogenic sources including prior commercial/industrial ac-
tivities and the potential for future use as affected by institutional
controls.

The commission disagrees with the commentor that groundwa-
ter classification should consider anthropogenic sources includ-
ing prior commercial/industrial activities. Most contamination
of groundwater that has occurred associated with commercial/
industrial land use clearly does not meet the definition of back-
ground. Further, the commission is concerned about protecting
the State’s valuable natural resources (e.g., class 1 ground-
water) and is limiting the criteria by which groundwater which
would otherwise be class 1 can instead be classified as class
2. To include anthropogenic sources (which are generally low
in concentration) would weaken the protection for these most
valuable groundwater resources If a class 1 groundwater is im-
pacted by anthropogenic sources, these impacts can usually be
addressed much easier by municipalities than higher concen-
trations from other sources. Such information is valuable under
§350.33(f)(4) in determining the appropriateness of plume man-
agement zones.

Concerning §350.52, KOCH commented that the proposed
TRRP rules state that a person must classify groundwater using
residential groundwater assessment levels. The assessment
level to classify groundwater should be based on the actual or
reasonably anticipated exposure to COCs in the groundwater.

This residential requirement is clearly inappropriate for class
2 and 3 groundwater and could be inappropriate for class 1
groundwater more than 1/2 miles from an existing public water
supply well. With these types of groundwater, residential expo-
sure might not be occurring . For class 3 groundwater, residen-
tial exposure via ingestion is definitely not occurring. Long-term
residential exposure, for which MCLs were developed, is also
not occurring with class 2 groundwater (§350.51(1)(A)). Also the
land use overlying and adjacent to class 2 groundwater could
be commercial/industrial; therefore eliminating the need to use
residential assessment levels. The only situation where res-
idential groundwater assessment levels should be required is
for class 1 groundwater near an existing public water system
(§350.52(1)(A)). In all of the other situations, a person should
have the option of using commercial/industrial groundwater as-
sessment levels if the overlying land use is commercial/indus-
trial. If the land use should revert in the future to residential,
then the person would have an obligation to re-assess COC
levels in the groundwater using residential criteria.

The commission disagrees that groundwater should be clas-
sified only if it exceeds the commercial/industrial assessment
level instead of the residential assessment level on commer-
cial/industrial properties. This would not be protective in situa-
tions where concentration levels of COCs exceed the residential
assessment level on commercial/industrial properties and the
COCs will migrate off-site onto residential properties. Also, in
order to control future expansion of plumes in class 2 groundwa-
ter, it is necessary to establish the down-gradient extent of the
residential-based groundwater PCLE zone. Further, prudence
dictates that the full extent of the problem be determined when
the person is available to complete the action rather than wait
for a future chance that no responsible party is available when
the time comes to "re-assess" COC levels. To clarify the intent
of the commission, in response to this comment and others, the
commission has amended the definition of affected property to
mean all property with COCs in excess of the assessment level
for residential land use.

Concerning §350.52, Henry, Lowerre, Johnson & Frederick
commented that the TRRP endangers future groundwater sup-
plies through the classification system and that the proposed
TRRP allows ground water to be classified without consider-
ation for significant factors such as historic uses, and the ex-
tent to which the ground water is a sole source of water in an
area for domestic and other uses. TNRCC should return to the
two classes of groundwater under Texas law. TNRCC has pre-
sented no justification for a division into three classes. Such a
division (with the resulting changes in protection for class 2 wa-
ters) will violate both Texas law and the Federal Safe Drinking
Water Act.

The commission disagrees with the commentor’s interpretation
that the groundwater classification system does not consider the
use of groundwater (e.g., a sole source). One of the specific
provisions by which groundwater can be classified is the "sole
source" example in §350.52(1)(B). The commentor states that
there are two classes of groundwater under Texas law. The
commission has no knowledge of any such designation under
Texas law which would be relevant to the TRRP rule. Also,
the commentor states that using three classes of groundwater
will violate Texas law and the Federal Safe Drinking Water
Act. The commission disagrees with the commentor on both
accounts and notes that the Federal Safe Drinking Water Act
and Texas law establish safe standards of purity and require
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all owners or operators of public water systems to comply
with primary (health-related) standards. In fact, the EPA’s
December 1986 Technical Fact Sheet entitled Draft Guidelines
for Classifying Ground Water issued by the Office of Ground-
Water Protection and December 1986 Guidelines for Ground-
Water Classification under the EPA Ground-Water Protection
Strategy contain multiple groundwater classes. The TRRP does
not preempt, violate or conflict with Texas law or federal law.
Owners and operators of public drinking water supplies must still
comply with the safe federal and state drinking water standards.

Concerning §350.52, Henry, Lowerre, Johnson & Frederick
and Region 6 commented that class 2 drinking water receives
significantly less protection under the proposed rule than under
current guidelines. The Safe Drinking Water Act makes no
distinction between the protection to be provided to class 1 and
class 2 groundwater resources. The statute and regulations
require protection to current or potential groundwater supplies
with TDS levels of 10,000 mg/l.

The commission agrees that there is no restriction on yield
specifically mentioned in the Safe Drinking Water act, however,
as the EPA has done previously, it is necessary to have
such restrictions for practical implementation. Specifically, in a
December 1986 Technical Fact Sheet entitled Draft Guidelines
for Classifying Ground Water issued by the Office of Ground-
Water Protection, EPA, a restriction for subclass IIB–Potential
source of Drinking Water is provided. One of the three
restrictions is that "It can be obtained in sufficient quantity from
a well or spring to meet the needs of an average household.
This quantity is defined as 150 gallons per day." This same
150 gallons per day "restriction" appears in EPA’s guidance
document Guidelines for Ground-Water Classification under the
EPA Ground-Water Protection Strategy December 1986.

Concerning §350.52, Henry, Lowerre, Johnson & Frederick
commented that general Groundwater - Efforts should be made
to finalize the State’s Comprehensive Ground Water Protection
Program to ensure broad public input for decisions impacting
the future use of the groundwater resources.

The commission agrees with the commentor that the State’s
Comprehensive Ground Water Protection Program should be
completed. However, the commission notes that the Compre-
hensive Ground Water Protection Program is a separate effort,
not part of the TRRP rule and Futher notes that the rule has
undergone at least as much if not more public input than the
Comprehensive Ground Water Protection Program will likely un-
dergo.

Concerning §350.52, Henry, Lowerre, Johnson & Frederick
commented that no mention is made of the uppermost aquifer,
which may or may not have TDS in excess of 10,000 mg/
l. These aquifers are the typical zones that are monitored
at land disposal units in the RCRA program. The uppermost
aquifer, as defined in 40 CFR §260.10 means the geologic
formation nearest the natural ground surface that will yield
water. These are in many cases hydraulically interconnected
to lower aquifers. If no consideration is given to releases to
the uppermost aquifers which may not be usable, but may be
hydraulically interconnected to other usable aquifers, then the
potential for migration to usable aquifers may not be addressed.
TNRCC should address the potential for this situation to occur
in the rule.

Moreover, TNRCC has made an unjustified decision to sacrifice
class 3 groundwater, even though such water may have many

valuable uses. Such waters can be used for industrial and
agricultural purposes and to supplement other supplies. Such
aquifers could be extremely important sources of water as
growing demands for water cannot be met with other supplies.

Henry, Lowerre, Johnson & Frederick also commented that
under §350.52, TNRCC has divided groundwater into three
classes to allow greater contamination of much of Texas’ scarce
water resources. There is no justification for creating class 2
ground water. That water may be the sole source of drinking
water in some areas, even though it is not abundant or the
highest quality. Small aquifers in dry areas may be more
important to protect than large aquifers in an area with abundant
surface water supplies.

The commission disagrees with the commentor and notes that
the purpose of groundwater classification is to provide more
consistent and appropriate protection of Texas’ groundwater re-
sources. Not all groundwater in Texas is equally valuable based
upon natural characteristics (e.g., yield or natural quality). In
order to make certain that the truly most valuable groundwater
resources are given the appropriate level of protection, the com-
mission developed a groundwater classification system. As part
of this classification system, it is necessary to identify the less
valuable resources (i.e., class 3 groundwaters). These class 3
groundwaters may be remediated as the landowner deems nec-
essary but the State of Texas is not relying upon these ground-
waters for either current or future groundwater supplies. Class
2 groundwaters are usable but are not the best or most valuable
groundwater supplies and thus the rule does not mandate their
cleanup to drinking water standards in all circumstances. The
commission notes that groundwater which is the sole source of
drinking water in an area would most likely be class 1 ground-
water, which is afforded the highest level of protection. It is im-
portant to note that the groundwater classification system when
combined with the remedy standards does ensure that ground-
water is protected such that no unacceptable levels of COCs
reach a potential point of exposure (e.g., a drinking water well).

Concerning §350.52, TU commented that with respect to
groundwater classification, the TNRCC concludes that: (1) that
the most important site-specific factor is groundwater classifi-
cation, and (2) that "the potential use of plume management
zones should be restricted to class 2 and 3 groundwater be-
cause potential use as a public water supply is not likely." TU
believes that there are several problems with this approach. The
most significant benefit under the proposed rule will result from
a class 3 groundwater resource. However, due to the restric-
tive definitions use for groundwater classification, it is likely that
many sites will not meet the class 3 definition.

The treatment of certain sites (that may be considered a class 2
groundwater resource and for which plume management zones
may be an option) will still result in significant expense to
manage and assess. This may in turn result in environmental
costs and expenditures which are not proportional to the nature
of the risks potentially presented. TU believes that it would be
more efficient to allow for the possible use of both regional and
site-specific factors. For example, if a municipality obtains its
drinking water from surface sources (due to prior investment and
local decision making), why should it not be able to benefit from
such an investment? If there is not use or planned use of local
aquifers, the TNRCC should not require strict environmental
guidelines if they have historically not been used as drinking
water sources or if there is not reasonable likelihood that they
will be in the future.
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The commission disagrees with the commentor’s assertion that
groundwater will not be used or is not worthy of protection in ar-
eas where municipalities obtain their drinking water from surface
sources. Such determinations are very site specific. In fact, in
many such instances groundwater is hydraulically connected to
these surface waters. It is important to note that class 2 ground-
water is a significant source of drinking water for many residents
living near municipalities which obtain their municipal drinking
water from surface water. Further, it should be noted that the
expense associated with assessing and managing plume man-
agement zones will be relative to the risk posed by the COCs
in the groundwater. The commission has amended the rule to
recognize zoning or governmental ordinances which are equiv-
alent to the deed notice or restrictive covenant that would other
wise be required as effective institutional controls and this may
help address the commentor’s concerns.

Concerning §350.52, TranSystems commented that several
municipalities in Texas restrict the use of groundwater for
potable supplies via local ordinances. the verification and
proof of such local ordinances should be allowed as a site
groundwater resource classification mechanism for class 3
groundwater in lieu of the technical requirements of §350.52.

The commission disagrees with the commentor that verification
and proof of local ordinances which "often prohibit" use of
groundwater for potable supplies should be allowed as a
site groundwater resource classification mechanism for class
3 groundwater. These local ordinances do not record the
fact that COCs are present, which is necessary to ensure
future protection. Such arguments may have merit, but the
commission has made the decision to reserve such possibilities
for the future after there has been thorough evaluation of the
implications and regulatory requirements, and sufficient and
specific input from stakeholders. However, as a bridge, the
commission has expanded the definition institutional controls to
obviate the need for specific filing of deed notices or restrictive
covenants when such local ordinances contain the appropriate
level or rigor and notification tenets (i.e., are equivalent to the
deed notice or restrictive covenant that would otherwise be
required).

Concerning §350.52, AFCEE commented that the rule de-
scribes criteria for "sustainable rate", however, there is no lan-
guage suggesting how the agency staff will interpret this. Over
what time period will the aquifer need to sustain the prescribed
rates in order to meet the qualification? The AFCEE believes
this is a critical parameter and how the agency plans on inter-
preting the language should be included. In addition, language
on how sustainability will be determined is not included. Be-
cause many aquifers are highly heterogeneous it is likely that
one well could sustain the specified rate whereas a well 20 feet
away would not be able to sustain the rate. This complexity
is not acknowledged in the current provision. The AFCEE re-
quests that language be added to the preamble: (1) describing
how agency staff will interpret "sustainable rate", and (2) how
complex heterogeneous aquifers will be evaluated against this
criteria.

KOCH and AFCEE commented that the proposed TRRP rules
state that one criterion for class 1 groundwater is that groundwa-
ter must be delivered to a four-inch well at a sustained pumping
rate of at least 5,000 gallons per day (gpd). The rule should
clearly state that "sustained rate" means that this yield must be
maintained throughout the entire year (pages 60 and 61of 76
from the RIA).

The commission notes that guidance will likely be developed
to further clarify the question of sustainability as it relates
to groundwater-bearing units. As a practical matter, agency
staff will evaluate "sustainable rate" to determine if the subject
groundwater-bearing unit can produce the specified daily rate,
throughout the calendar year. Groundwater-bearing zones
which cannot yield the "sustainable rate" throughout the year
(e.g., during summer months) will not meet the criteria. Of
course, such evaluations must also look at climatic factors,
well design, and the general hydrogeology of the area. The
guidance will also likely provide clarification on groundwater
classification in complex hydrogeologic environments.

Concerning §350.52, AFCEE commented that acknowledging
that some groundwater- bearing units are highly heterogeneous,
AFCEE proposed to allow site-specific groundwater classifica-
tions. For large multi-site facilities the groundwater-bearing
units under particular sites behave in vastly different manners.
If the rule makes one groundwater classification for the entire
facility it would appear that such would result in an oversim-
plification. Allowing site-specific determinations, as has been
allowed in the PST program, would account for this complexity.

The commission clarifies that its intention is to allow site-specific
groundwater classifications in accordance with the criteria set
forth in this section.

Concerning §350.52, Weston recommends increasing the sus-
tainable rate to 400 gallons per day. A production rate of 150
gallons per day is too low to be used for a domestic water supply.
There are a number of water-bearing units in large urban areas,
including Houston and Dallas, that produce at or just above the
150-gpd mark; however, they hardly produce enough water to
sample, much less to supply a family. Requiring evaluation of
human ingestion of this water is overly conservative, results in
significant resources being used to address zones that are truly
not useable, and provides a significant disincentive for redevel-
opment of these properties.

The commission disagrees with the recommendation that a
higher value than 150 gpd is more appropriate. The suggested
value of 400 gpd would not be protective of groundwaters which
can supply an individual household. Based upon waste wa-
ter flows measured in individual households across the United
States and Canada, the annual use is approximately 50 gpd per
person. Assuming an average of three individual per house-
hold results in a yield of 150 gpd to supply the average individ-
ual household. It is important to note that the aquifer must be
able to yield at least 150 gpd each day, throughout the entire
year. It would not be appropriate to make this determination dur-
ing extreme drought conditions, which could temporarily cause
even much more productive aquifers to go dry. The commis-
sion also disagrees that requiring evaluation of the potential for
human ingestion in these groundwater-bearing units is overly
conservative, that these zones are truly not useable, and that
this will provide a significant disincentive for redevelopment of
these properties. It should be noted that class 2 groundwa-
ters may have plume management zones which do not require
the restoration of these groundwaters if appropriate institutional
controls are implemented. This flexibility should reduce dis-
incentives associated with redevelopment of properties which
have COCs present while still promoting the protection of hu-
man health and the environment.

Concerning §350.52(1), Brown & Caldwell commented that the
rule defines groundwater as class 1 if it is the only reliable
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drinking water source not more than 800 feet below the land
surface. We recommend that if more than one water bearing
unit is available within 800 feet below land surface, the person
be allowed to designate one of the units as class 1 groundwater.
The other units would be classified according to the other
classification criteria provided in §350.52, including §350.52(2)
and §350.52(3). We recommend that the designation be subject
to executive director approval.

The commission disagrees with the commentor’s recommen-
dation and clarifies that if there is more than one groundwater-
bearing zone present within 800 feet of the land surface which
can yield water with a naturally occurring TDS content of less
than 1,000 milligrams per liter and at a sustainable rate of
greater than 5,000 gallons per day to a well with a four inch
diameter casing, then none of these zones are class 1 based
upon §350.52(1)(B). Section 350.52(1)(B) is intended to protect
groundwater-bearing zones which are essentially "sole-source
aquifers," not meaning to imply they qualify as a sole-source
aquifer under the federal definition.

Concerning §350.52(1), AFCEE commented that for
class 1 groundwater-bearing units meeting the criteria in
§350.37(l)(3)(C). The AFCEE proposes that they be consid-
ered class 2 groundwater-bearing units. This "re-classification"
would be documented in a deed notice to inform affected
landowners. In addition §350.35–Substantial Change in
Circumstances can be modified to include any changes in the
anticipated future use of the groundwater-bearing unit. The
AFCEE believes this proposal is in keeping with reserving class
1 designations for primary groundwater resources and would
allow flexibility for site-specific situations. Section 350.37(l)(3)
allows a party to demonstrate that a class 2 groundwater-
bearing zone has no "reasonably anticipated future beneficial
use based upon the existing quality of groundwater, con-
sidering non-point sources of COCs and their cumulative
impact on the groundwater quality, or the lack of use of the
groundwater based on the presence of superior water supplies,
and proximity and withdrawal rates of groundwater users".

The commission disagrees with the proposal to include this
additional criteria in the determination of class 1 groundwater
resources. The commission further notes the importance of
class 1 groundwater resources, not only as current sources of
drinking water but as valuable natural resources that must be
protected and restored where feasible in order to meet future
needs.

Concerning §350.52(1), AFCEE commented that the preamble
defines class 1 as a class of groundwater which is a class of
"primary groundwater resources" such as high yield, high quality
groundwaters and sole-sources of drinking water. As a general
comment, AFCEE believes that class 1 determinations should
be reserved for their intended target "primary groundwater
resources". Shallow groundwater in urbanized areas often are
not and will not be utilized as "primary groundwater resources".
We believe the rule should recognize this and have the flexibility
to reserve class 1 determinations for only "primary groundwater
resources." The provision as written could classify non- primary
groundwater resources as class 1. The limitations to class
1 groundwater-bearing units in attaining Remedy Standard B
(no use of physical controls and no plume management zone)
would dramatically increase the cost of remedial action. These
limitations would disable AFCEE from using sound science
and judgement to achieve solutions that will meet the intended
goal to clean up contamination in a way that protects human

health and the environment. These increased costs should not
be applied to groundwater-bearing units unless they truly are
"primary groundwater resources".

The commission agrees that shallow groundwater in urbanized
areas often is not and will not be utilized as "primary ground-
water resources" and notes that the rule does not include these
shallow groundwaters unless they meet one of the three criteria,
which would make these groundwaters a class 1 groundwater
resource. The commission chose not to recognize urbanized
areas as part of the groundwater resource classification sys-
tem. Groundwater resource classification is a process by which
to determine the groundwater’s value as a natural resource and
as such is based upon the groundwater’s intrinsic value. This
intrinsic value is based upon potential yield, natural quality, and
the availability of other groundwater supplies. The considera-
tion of urbanization is not part of a groundwater’s intrinsic value
and the commission is not changing the groundwater classifi-
cation system to include urbanized areas.

Concerning §350.52(1)(A), Brown Carls & Mitchell questioned
is it the person’s responsibility to determine if the COCs from the
affected area are likely to migrate to the groundwater production
zone of any existing, public water supply well within one-half
mile of COCs in excess of the residential assessment level?

Yes, the commission affirms that it is the person’s responsibility
to determine if COCs are likely to migrate to the groundwater
production zones indicated by the commentor.

Concerning §350.52(1)(A), Region 6 commented that this sec-
tion describes a class 1 groundwater resource (the highest qual-
ity classification for a ground water resource) makes mention of
concentrations of COCs. The purpose of the statement is un-
clear especially in light of the fact that it is inconsistent with
the descriptions of class 2 and 3 groundwater resources. De-
termination of groundwater classifications should be based on
pre-contaminated status and not on COC concentrations. Sus-
tainable rates for the classification of ground water should re-
main as they are (e.g., 150 gpd for class 2) in order to remain
protective of small users.

The commission agrees with the commentor that the inclusion
of the presence of COCs in the class 1 groundwater resource
classification is not clear and is not consistent with the other
classes. The classification criteria have been changed to
better reflect the vulnerability of these particular groundwater
resources, which is the reason these particular groundwater
resources are classified as class 1.

The commission agrees with the commentor that the sustain-
able rates for the classification of groundwater should remain
as they are (i.e., 150 gallons per day for class 2) in order to
remain protective of small users.

Concerning §350.52(1)(B), KOCH commented that the classifi-
cation of groundwater is based, in part, on whether a connection
is provided to a public water system or whether a connection
will be provided as part of the RAP. In the DRIA the commission
argues that "exposure prevention response objectives" (page 68
of 76) are not appropriate. However, in the rules the commis-
sion is clearly using this criterion (i.e., exposure prevention by
connection to a public water system) to classify groundwater.
Where appropriate, the commission should allow the use of ex-
posure prevention (or well head treatment) response objectives
for groundwater.

24 TexReg 7586 September 17, 1999 Texas Register



The commission should allow the use of site-specific "industrial
regions" (page 68 of 76 of the DRIA) or institutional controls
to prevent exposure to COCs in groundwater. Individual
property owners within an industrial region should have the
option of working cooperatively to restrict exposure to COCs
in groundwater. This is not inherently difficult to accomplish.
For example, the Ohio Voluntary Action Program (VAP) allows
an Urban Setting Designation (USD) for groundwater (Ohio
Administrative Code Rule 3745-300-10(D)). The Ohio VAP
recognizes that many commercial/industrial properties are in
highly urbanized or built-up areas which rely on public water
systems. In these areas, the groundwater may contain COCs
from prior commercial/industrial activities. However these
COCs pose no appreciable risk to the community because the
groundwater is not being used and will not be used for drinking
water purposes in the foreseeable future. In these settings a
USD or "industrial region" may be appropriate.

In commercial/industrial or residential areas institutional controls
should be allowed to restrict exposure to COCs in groundwater.
For example, the Illinois Environmental Protection Agency
allows the use of institutional controls to prevent exposure (35
Illinois Administrative Code 742.320). A local ordinance can be
adopted to prohibit the installation and/or use of potable water
supply wells. A similar provision should be included in the TRRP
rules.

In regards to the classification of groundwater, the commission
does not consider the ability to implement remedies (e.g., ex-
posure prevention or treatment) when evaluating the intrinsic
value of the groundwater with one exception. When determin-
ing if a groundwater-bearing unit should be protected as class 1
groundwater due its being a "sole source," the commission has
allowed the consideration of alternative water supplies. Other-
wise, the rule does not take potential remedies into consider-
ation when classifying the groundwater. The commentor sug-
gested that the rule should provide for "industrial regions" to
prevent exposure to groundwater. The rule has been amended
in §350.111 to allow for the use of zoning or governmental
ordinances that are equivalent to a deed notice or restrictive
covenant which would otherwise be required and this may ad-
dress the commentor’s concern. This rule amendment in re-
sponse to comments on §350.111 may allow for the use of local
ordinances, such as the recommendation to follow the Illinois
Environmental Protection Agency’s use of local ordinances.

Concerning §350.52(1)(B), AFCEE commented that the rule
makes a classification distinction based on depth to the ground-
water bearing unit. There is some inconsistency between the
preamble and the rule:

Section 350.52 (1) (B) "A groundwater-bearing unit which is
the only reliable source of water (i.e., a connection to a public
water system is not currently available and will not be provided
to the affected property as part of the RAP) not more than
800 feet below the land surface that is capable of producing
groundwater.."

Preamble–"(2) a groundwater-bearing unit is the only reliable
source of water, is not more than 800 feet below the land
surface, has a total.."

The inconsistency is whether or not the groundwater-bearing
unit must be the only reliable source of water between land
surface and 800 ft below land surface. The rule implies that to
be considered class 1, the groundwater-bearing unit would be
the only reliable groundwater-bearing unit in this depth range

and makes no consideration for other reliable sources of water
below 800 feet. The preamble language allows for another
reliable source of groundwater without any depth criteria.

This inconsistency needs to be clarified. In addition, the use
of 800 feet as a discriminatory factor seems arbitrary. The
proposed rule gives no justification for using 800 feet as criteria.
There are many primary groundwater resources in the state
of Texas that are below 800 ft below land surface, e.g., the
Edwards Aquifer in San Antonio. Groundwater depth does not
affect the quality of the resource and the AFCEE requests that
this criteria be eliminated.

The commission clarifies that the rule language is correct, in that
the groundwater-bearing unit must be the only reliable source of
water between the land surface and 800 feet below land surface
to be considered a class 1 groundwater for this sole reason.
The commission disagrees that deeper groundwater-bearing
units should be considered because these deeper zones may
very well be too expensive for an individual to develop and is
therefore not removing the depth criteria. The 800 foot depth
criteria is important because this is generally the depth below
which an individual landowner cannot be expected to complete
a water well due to excess cost (per discussions with the
Water Well Drillers Licensing at the Licensing and Regulation
Department). This is an important consideration in evaluating
the intrinsic value of a groundwater-bearing unit as a class 1
groundwater resource.

Concerning §350.52(1)(B) and (C), Brown Carls & Mitchell com-
mented that the rule as proposed provides that a groundwater-
bearing unit which meets the requirements of §350.52 (1)(B) or
§350.52(1)(C) is a class 1 groundwater resource. This is true
regardless of its proximity to public water supply well. Is this
classification valid if for example, the groundwater-bearing unit
is located in a highly-urbanized area and is subject to forced
injection of untreated urban storm water runoff and the result-
ing COCs from various undefined sources? This is a common
practice, and in our opinion, should be considered in the classi-
fication of groundwater. The rule is too restrictive in its definition
of class 1 groundwater.

The commission disagrees with the commentor’s statement that
the rule is too restrictive in its definition of class 1 groundwater
and notes that other commentors have expressed concern over
the creation of class 2 groundwater. The other commentors
suggest that all groundwater- bearing units classified as class
2 should be class 1. The commission has developed its
criteria for class 1 groundwater with over three years of public
input in the form of discussions with numerous stakeholders,
public meetings, and numerous publications with opportunity
for comment. The commentor asked if the classification is
valid if, "for example, the groundwater- bearing unit, (which
would otherwise meet the definition of class 1 groundwater
resource under §350.52 (1)(B) or §350.52 (1)(C)), is located
in a highly urbanized area and is subject to forced injection
of untreated urban stormwater runoff and the resulting COCs
from various undefined sources?" The commission clarifies that
a groundwater-bearing unit will be a class 1 groundwater if it
meets the criteria under §350.52 (1)(B) or §350.52 (1)(C) and
is located in a highly urbanized area with injection of untreated
urban storm-water runoff. In regards to the commentor’s
description of forced injection of untreated stormwater runoff
into groundwater- bearing units, it is most likely that the
occurrences are actually dry wells which act under gravity
drainage. The commission is aware of only limited occurrences

ADOPTED RULES September 17, 1999 24 TexReg 7587



of this type of well (i.e., Class V injection wells), which were
constructed prior to the commission obtaining authority to permit
such activities, that are still used. Currently, no such new
wells are permitted unless there is adequate treatment of
the stormwater runoff prior to injection. The commission is
protecting these class 1 groundwaters from all potential sources
of COCs. The reader is also referred to comment by TU,
TranSystems Inc., and Weston who raised similar concerns.

Concerning §350.52(1)(C), AFCEE commented that language
on how to compare "natural quality" to primary drinking water
standards is not provided. Is this a one-time comparison with an
upgradient well? Are anthropogenic background considerations
acceptable? These criteria will become critical as parties
attempt to classify their groundwater. Further discussion on how
to compare natural quality to primary drinking water standards
should be included.

Concerning the comparison of the natural quality of ground-
water to the primary drinking water standards, this is typically
done simply through direct comparison of the concentration of a
particular COC in groundwater, based upon naturally occurring
concentrations of the COC, to the primary drinking water stan-
dard for the same COC. This commonly can be accomplished
with a "one-time comparison with an up-gradient well," as the
natural quality of the groundwater is not expected to change
measurably over time. The rule specifically refers to the natu-
ral quality to distinquish from anthropogenic concentrations, that
cannot be used for this comparison. The commission disagrees
that further discussion on how to make this comparison should
be included in the rule. As numerous comments indicated on
the May15, 1998 proposal, this level of detail should be included
in guidance and not in rule.

Concerning §350.52(2)(A), Weston suggest adding to the defini-
tion of class 2 groundwater, "groundwater that would otherwise
be classified as a class 1 but for which local restrictions have
been placed to prohibit use of the groundwater."

The commission disagrees with the commentor’s suggestion to
allow what would otherwise be class 1 groundwater to be clas-
sified as class 2 based upon local restrictions. Class 1 ground-
waters are generally the most valuable groundwater resources
and it is imperative that these resources be protected for fu-
ture if not for current uses. The recent severe droughts and
the passage of SB 1 in the 76th Texas Legislature both reflect
the need to protect and ensure the availability of future ground-
water supplies. However, the commission has expanded the
definition of institutional controls to obviate the need for specific
filing of deed notices and restrictive covenants when such local
ordinances contain the appropriate level or rigor and notifica-
tion tenets.

§350.53. Land Use Classification.

Concerning §350.53, KOCH commented that the land use
should first be determined and then the affected property
assessment (APA) should proceed to either the residential
or commercial/industrial assessment levels. The proposed
TRRP rule states that the APA should proceed to residential
assessment levels and then later the land use be determined.
The proposal is clearly backwards and should be revised to
allow the land use classification first followed by selection of
residential or commercial/industrial assessment levels.

The commission agrees with the commentor for the reasons
stated and is removing any reference to the timing of the land

use determination relative to conducting the affected property
assessment. However, persons should not take this to mean
that the person does not need to identify the properties,
regardless of land use classification, which have been affected
in excess of residential assessment levels. Therefore, in this
respect, the timing issue is moot as the person does not
comply with the rule when the extent of COCs in excess of
only commercial/industrial levels have been assessed. The
point of the rule is that the land use must be determined for all
properties affected in excess of residential assessment levels
(i.e., the affected property).

Concerning §350.53, Brown McCarroll & Oaks Hartline com-
mented that the last sentence of this provision states: If off-site
property or leased affected property is determined to be com-
mercial/industrial, the person must provide written landowner
concurrence for the associated institutional control. First, Brown
McCarroll & Oaks Hartline does not believe that landowner con-
currence should be required for either off-site property or leased
affected property if the property in question is zoned commer-
cial/industrial or non-residential. Instead, Brown McCarroll &
Oaks Hartline suggests that the person be allowed to provide
proof of the zoning status. Second, Brown McCarroll & Oaks
Hartline suggests that the provision be revised to reference and
coordinate with §350.111(e), which states that proof of writ-
ten landowner consent is not required when the provisions of
§350.111(d) are met.

Weston commented that §350.53 Land Use Classification–
Suggest that there should be no requirement for landowner
concurrence for commercial/industrial property if it is already
zoned non- residential.

The commission does agree that the landowner concurrence
provisions should agree with those in §350.111 and is changing
the rule to only reference §350.111, as it is important to avoid
any confusion and make certain persons are aware of the re-
quirements of §350.111 when making land use determinations.
The commission also agrees that landowner concurrence is not
required if the zoning or governmental ordinance is equivalent
to the deed notice or restrictive covenant that would otherwise
be required.

Concerning §350.53, Chevron commented that exposure sce-
narios in all local, state or federal parks are not sufficiently
similar to dwelling to warrant the same exposure scenarios as
dwellings. For example, exposure frequency is not similar for
users of parks and home dwellers. In addition, the consumption
of site-grown vegetables must be evaluated under residential
conditions, but is not relevant to parks.

IT Corporation and SRA commented that the proposed rules
provide for residential and commercial/industrial land use cat-
egories only. Because of the sensitive nature of potential re-
ceptors and the similarity of exposures, day care facilities, ed-
ucational facilities, hospitals, and parks (local, state or federal)
are classified as residential areas. While potentially sensitive
populations use day care facilities, schools and hospitals simi-
lar to residences, not all parks are used frequently. Local, state,
and federal parks are used for an extremely wide range of recre-
ational activities. Some parks contain playgrounds used by chil-
dren daily and are reasonably approximated by a conservative
residential scenario. Other large parks have designated camp-
grounds and other remote primitive areas that are used far less
frequently and are not reasonably assumed to approximate a
residential scenario. The proposed rules require a person to
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develop PCL concentrations for a site adjacent to a park that
would be protective of a resident at the park. A definition in the
final rules of a recreational land use scenario for local, state or
federal park lands would provide the flexibility to develop PCL
concentrations appropriate to the specific parks and adjacent
land and would still provide a conservative evaluation of poten-
tial exposures.

First, the commission notes that it is important in circumstances
where the on-site property is being addressed to a commercial/
industrial land use that the on-site response action also be
protective of off-site receptors. If the adjacent off-site land use
is a park, where children may play and be exposed to COCs
emanating from the on-site property, then the rule requires
that the on-site response action be protective of these off-
site receptors based upon residential land use. Second, the
commission disagrees with the assertion that some local, state,
or federal parks should be allowed to retain concentration
levels of COCs which would not be protective of a residential
exposure scenario. Due to the fact that some of the state’s
most valuable natural resources lie within these local, state, and
federal park lands, the commission is protecting these areas at
the most conservative land use scenario (i.e., residential land
use). Third, the commission disagrees that parks should be
treated on a site-specific basis. Due to the unknown variability
and potentially sensitive receptors (e.g., children) which may
frequent these areas, the commission is retaining the residential
land use classification. The commission evaluated the possible
mechanisms (e.g., signs) to limit the use of parks to some
specified exposure frequency but did not find any of these
mechanisms suitable. While it is possible to limit exposure
frequency on some privately owned lands with a reasonable
degree of certainty, it is not reasonable to assume the same for
publicly owned lands and thus the commission is not changing
this land use classification.

Concerning §350.53, Henry, Lowerre, Johnson & Frederick
commented that land use designation is too poorly defined, and
it is not appropriate for the responsible party to select the use.
There should be community input on the reservation of land
for commercial use for all time. Also, if the commercial land is
not developed, secure, or in use and is adjacent to residential
properties, it may well become an inner city playground. Such
reasonable scenarios are not reflected in the cleanup levels or
the TRRP approach. Also, highly localized/isolated commercial
sites should not be allowed a commercial designation (i.e. an
old car repair shop deep in a neighborhood).

The commission disagrees that the land use designation is
poorly defined. Both definitions which govern land use are
specific as to which types of land use fit the respective definition.
The commission also clarifies that responsible parties do not
select land use, landowners and local governments select land
use. The commission notes that local zoning is the proper
mechanism to provide community input on the reservation of
land for commercial use. The commission’s objective is to
ensure that the use of the property is protective, however the
property is used.

The commentor’s scenarios in which commercial property is
located near residential properties and there is a trespasser on
the commercial property is not an adequate reason to require
all such commercial properties to be remediated to residential
standards. If in fact a property is actually being used as an
inner city playground, then this property would be classified as

residential and would have to be addressed as such under the
TRRP rule.

Concerning §350.53, Henry, Lowerre, Johnson & Frederick
commented that this section does not understand what land
use would apply to agricultural lands. As many plants have the
ability to absorb and concentrate constituents, agricultural uses
could result in exposure through consumption of contaminated
agricultural crops, or animals which were fed contaminated
plants

The commission clarifies that agricultural land use is included
with the two land use classifications included in the rule. Areas
in which there is not a residence, such as large areas of crop
land are commercial/industrial land use. The exposure scenario
in this instance is a worker like that for commercial/industrial
properties. Any areas in which there is a residence (e.g., a lim-
ited area of a farm) is classified as residential. Further, there is
flexibility within the rule §350.71 (c)(8) (General Requirements)
to require the inclusion of additional pathways, such as crop or
animal uptake and subsequent human exposure, as necessary
to ensure the protection of human health and the environment.

Concerning §350.53, Henry, Lowerre, Johnson & Frederick
suggests that the potential for off-site migration be considered
in determining priority, as prevention of off-site contamination
is a very high priority in the corrective action program. Also,
the site classification described only covers potential impacts
within ten years. An unintentional impact of this process may
that large facilities are always low priority.

The commission notes that future land use is included, in that
land use (i.e., commercial/industrial) that would require potential
future remediation prior to a change in use to residential land
use is noted in the real property records of the subject property
and is subject to §350.35 Substantial changes in circumstances.
With regard to the last two sentences of this comment, the
commission is not certain what the commentor is referring to.
No such provisions are included in this rule.

Concerning §350.53, Henry, Lowerre, Johnson & Frederick
commented that general public participation increase, not re-
duce, the role of local governments: Allowing responsible par-
ties to determine future land use without input from local gov-
ernment or the community will create serious problems. The
City of Austin provides a good example. Zoning in the first half
of this century left a mixed use of residential and industrial in
East Austin. Austin is attempting to re-zone some areas that
had been zoned for industrial uses in the past to residential or
commercial uses. If a responsible party can limit the clean-up
of its site to industrial standards because the site is zoned "in-
dustrial," that person can limit futures use of the site to industrial
activities. The City’s ability to change the zoning would then be
foreclosed.

The commission clarifies that responsible parties can only de-
termine future land use for purposes of establishing protective
concentration levels when they are the actual landowner. Re-
sponsible parties cannot determine future land use, even for
determining protective concentration levels, for property they
do not own. The commission disagrees that allowing respon-
sible parties where they own the subject property or allowing
the landowner when they are not the responsible party to de-
termine future land use will create serious problems. Under
current state law and in accordance with applicable local zon-
ing, a landowner may be limited in the manner in which they use
their property currently or in the future. However, the landowner
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cannot be required to actually use or develop their property for
future use. The commentor asserts that a responsible party
can limit the cleanup of its site to industrial standards because
the site is zone "industrial." This is correct under some circum-
stances, i.e., "equivalent" zoning. However, in such case it is
not the landowner to accept this limitation. Rather, it is the
municipality. The landowner may protect their interests at the
municipal level of government.

Further, the commission disagrees that a city’s ability to change
zoning will be foreclosed. City’s may change zoning currently
and in the future without regard to actions taken on individual
properties to ensure protection of human health and the envi-
ronment. Cities have condemnation powers that may be utilized
in such situations. After condemnation, the city may choose to
perform additional clean up and impose zoning on the property
such that different uses of the property will be appropriate con-
sidering residual COCs.

Concerning §350.53, Henry, Lowerre, Johnson & Frederick
commented that the commission should assure that cities can
change zoning and not be forced to accept a landowner’s
designation of an area as industrial for all future uses.

The commission disagrees that a city’s ability to change zon-
ing is impacted. Cities may change zoning currently and in
the future without regard to actions taken on individual proper-
ties to ensure protection of human health and the environment
in accordance with the TRRP rule. Cities have condemnation
powers that may be utilized in such situations. After condem-
nation, the city may choose to perform additional clean up and
impose zoning on the property such that different uses of the
property will be appropriate considering residual COCs.

Concerning §350.53, the commission notes that the term
"residential human health assessment levels" includes human
health PCLs and GWSoil but not ecological PCLs.

§350.54. Data Acquisition and Reporting Requirements.

Concerning §350.54, Strasburger & Price commented that the
TNRCC’s re-proposed rule provides much less specificity in re-
gard to data acquisition and reporting requirements, instead
using performance standards. This approach appears inconsis-
tent with the TNRCC’s goal to provide certainty to the regulated
entity, and consistency within the program and among TNRCC
staff members. Our concern is that one project manager may
require extensive QA/QC procedures including, for example, in-
dependent validation of analytical results for a PST site while
another will not. Alternatively, our concern is that the TNRCC
uniformly will enforce the extensive data requirements set forth
in the rules proposed on May 15, 1998, through these perfor-
mance standards and therefore the true costs of this regulatory
program are not reflected in the fiscal analysis. In other words,
the TNRCC will require surreptitiously through these generic
requirements what it could not obtain through the rule making
process.

The commission acknowledges the commentors’ concern that
the performance standards specified in the rule may be incon-
sistently interpreted. However, the commission points out that
comments received from the regulated community have been
recommendations to drop specificity from the rule. The data
acquisition and reporting requirements under the existing Risk
Reduction Rule, and clarified in the July 23, 1998, TNRCC In-
teroffice Memorandum Implementation of the Existing Risk Re-
duction Rule, will generally meet the requirements of the TRRP

rule. The commission is planning to prepare guidance for im-
plementing this section of the rule. That guidance will be de-
veloped with input from interested stakeholders. Regarding the
PST program, the data reporting requirements will be similar to
those specified in RG-14/PST and the PST Quality Assurance
Project Plan. This rule does require that the person keep on
file, and have readily available for up to three years from the
submittal date of the APAR, the information necessary to fully
validate the data. The rule does not require that the laboratory
report all of the data, but rather the rule requires only that the
person have the data on file and readily available. The term "on
file" can be interpreted to mean on file in the laboratory, pro-
vided the person has ready access to the data if requested by
the commission. The intent of the requirement is to ensure that
the data are available to support appropriate decision making.
The requirements of this rule are similar to the requirements un-
der the current rules. Under the existing Risk Reduction Rule in
§335.8(c)(5), the commission has the authority to request "such
information as may reasonably be required to enable the exec-
utive director to determine whether the closure or remediation
is compliant."

Concerning §350.54, Ranger commented that Ranger had
discussed the proposed QA/QC requirements with personnel
at several analytical laboratories. These personnel informed
Ranger that the rules outlined data requirements that are
essentially the same as those required for CLP laboratories.
Ranger states that due to the extensive QA/QC and paperwork
requirements for CLP labs, the costs of sample analyses at
these labs are typically two to three times more than non-CLP
labs. Ranger does not believe that this level of QA/QC and
paperwork is necessary for the average site. Ranger states that
what the TNRCC appears to be proposing is to unnecessarily
impose Superfund-style QA/QC requirements onto all other
agency program areas.

The commission offers that the commentor was referring to the
rule proposed in May, 1998, which was subsequently withdrawn
in August, 1999, and the commentor may have mistakenly
interpreted that all of the QA/QC parameters specified in that
now defunct rule were required as deliverables under the
current proposed rule. This interpretation of the current rule
is not correct. If the person is generally meeting the reporting
requirements specified in the PST program guidance PST/
RG-14 and/or the reporting recommendations in the July 23,
1998, TNRCC Interoffice Memorandum on Implementation of
the Exisitng Risk Reduction Rule , the requirements under
§350.54 will generally be met. Section 350.54 of the TRRP
rule requires that all of the supporting data be retained on file
for a period of three years but does not require all of the data
to be reported to the commission. The supporting data may
remain on file at the laboratory in electronic format, as long
as it is retrievable for the required time period. The actual
deliverables required under §350.54 are a subset of those QA/
QC parameters required under the contract laboratory program
(CLP). The commission considers the QA/QC deliverables
specified in §350.54 to be the minimum required for technical
defensibility of the data generated by analytical laboratories.
This rule requires that the laboratory perform all the quality
control steps to demonstrate that the method was appropriate
for the medium, the COC, and level of required performance
for the COC. Many commercial laboratories have routinely
provided this level of QA/QC deliverable in the past. Based
upon conversations with some of these laboratories who are
routinely performing the appropriate QA/QC and reporting the
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appropriate data, the commission concludes no cost increase
should be experienced by the person unless the specifications
within the method have changed or laboratories were previously
not meeting requirements of the methods.

Concerning §350.54, ARCARDIS Geraghty & Miller commented
that §350.51 discusses in general terms what kinds of infor-
mation must be collected in order to delineate the lateral and
vertical extent of contamination in all affected media and for all
appropriate exposure pathways.

This subchapter is silent on how historical information that has
been collected prior to the effective date of the TRRP may
be incorporated into the assessment of the impacted property.
ARCADIS Geraghty & Miller suggests that the TRRP should
acknowledge that any data collected in compliance with a work
plan previously approved by the TNRCC should be useable in
any subsequent submittal under the TRRP.

The commission agrees with the commentors that historical
data collected under existing requirements should be fully eligi-
ble for use in future activities performed under TRRP; however,
the historical data must meet the existing requirements. This
rule does not change the benchmark for data acceptability. It
is realistic to expect that not all data will meet the performance
expectations under TRRP. However, if a general problem or con-
cern exists with data quality under this rule, then it is likely that
a legitimate data quality issue exists for that same data under
the current rules. To date, persons have not been generally
mindful of data quality when demonstrating that performance
objectives/requirements were met. For example, the national
primary drinking water standard for pentachlorophenol is 1 ppb.
That standard has been in place since 1994 and is included
as the groundwater MSC under Remedy Standard 2 of the
existing Risk Reduction Rule. Persons attempting to demon-
strate attainment of that standard under the existing rule for
pentachlorophenol have continued to submit data from Method
SW-846 8270 which has an estimated quantitation limit of ap-
proximately 50 ppb and a method detection limit in the range
of 10 ppb, neither of which could be used to demonstrate at-
tainment. If pentachlorophenol is a COC and the person is
anticipating approval from the commission that attainment has
been reached, a more sensitive method, such as Method SW-
846 8151, which provides a method quantitation limit below the
1 ppb MCL standard, would be required under the current rule.
As another example, the national primary drinking water stan-
dard for vinyl chloride is 2 ppb. That standard has also been in
place since 1994 and is included as the groundwater MSCun-
der Remedy Standard 2 of the existing Risk Reduction Rule.
Persons have submitted Method SW-846 8260 data to demon-
strate attainment; however, the quantitation limit reported by
most laboratories is five ppb which exceeds the MCL. Method
SW-846 8260 has provisions for a method modification to allow
for a quantitation limit of 1 ppb for vinyl chloride. However, that
provision in the method which allows for the lower quantitation
limit of 1 ppb has not usually been exercised by the person. If
vinyl chloride is a COC at an affected property, the data should
be considered unusable for demonstrating attainment under the
current rule. For another example, persons have instructed, or
allowed, the laboratory to report data to an arbitrary "report-
ing limit" which exceeds both the laboratory’s lowest calibration
standard and the MSC. The rationale for this approach is not
clear, but the data are essentially unusable for demonstrating at-
tainment of the MSC under the current rule. For a final example,
persons have allowed the laboratory to report results at elevated

sample quantitation limits without requiring that the laboratory
provide the justification for the elevated sample quantitation lim-
its and the documentation indicating that the laboratory took the
method-recommended or industry-accepted steps to minimize
interference from the sample matrix. Historical data collected
under the current Risk Reduction Rule with this type of problem
will be evaluated on a site-specific basis.

To minimize these types of data quality problems, the commis-
sion recommends that the person clearly identify the data qual-
ity objectives (DQOs) of the project and communicate those
DQOs to all persons collecting, generating, and using those
data (i.e., the field team, the laboratory, and the data user(s)
such as the risk assessor). The commission would be con-
sidered a user of the data if the data are being submitted to
the commission to support a decision being made. The DQOs
should include the standard measurement quality objectives
(bias, precision, completeness, representativeness, and com-
parability and the analytical level that the laboratory must meet),
but should also include the intended use of the data being col-
lected (e.g., what decision is being made with the data and what
information is needed to make that decision) and any special
considerations in the collection and generation of the data. All of
these considerations dictate the level of quality control needed
to support the data. For example, to determine the lateral ex-
tent to which a semivolatile COC exceeds a PCL on an area of
an affected property, the outcome of the DQO Process might
indicate that, based upon the level of the PCL and the nature
of the COC and the affected medium, a screening method with
minimal quality control and minimum confirmation using defini-
tive data would initially be appropriate. If the screening method
can reach the sensitivity requirements for the project (i.e., be-
low the level of required performance) then the screening data
could potentially be used to demonstrate attainment, provided
adequate QA/QC procedures and appropriate confirmation data
(with more rigorous QC steps) were collected to support the
screening data. If the level of required performance is below
the limits of the screening method and once the results of the
screening method indicate that the COC is not detected using
the screening method, then the use of a more accurate and
precise method, such as SW-846 8270, might be appropriate.

Concerning §350.54, Chevron commented that historic data
collected under the existing requirements should be fully eligible
for use in future activities performed under the TRRP. Unless
historic data can be relied upon, significant resources will be
expended on data re-generation and re- verification, without
improving the quality of the end result. Unless significant
changes are made to the applicability provisions to alleviate all
of these adverse cost impacts, the TNRCC is statutorily required
to identify and adequately assess and document the benefit
derived from the greater expenditure of resources and time.

Concerning §350.54, Environmental Resources Management
commented that historic analytical data collected under existing
permits or rules, or following previous EPA or other standard
methods should be allowed without the need to collect additional
data (as required by §350.54). Professionals in the industry as
well as agency staff should be allowed to apply appropriate
judgement in utilizing such information. Otherwise, as written,
the proposed TRRP infers all past cleanups are invalid because
they did not use the latest methods.

As the agency moves further into risk-based decision making,
the integrity of the data becomes more and more paramount.
The commission issued guidance in July 1998, for the existing
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Risk Reduction Rule as a measure to clarify the data reporting
procedures under the current rule. Therefore, usability of
historical data will be evaluated on a site-specific basis. If the
data submitted to the commission cannot support the decision
being made, the person may be required to collect appropriate
data to support the decision. The commission notes that the
requirements in this rule are not a new high bar, but in fact
represent the level of data quality that was expected with the
adoption of 30 TAC Chapter 335 in 1993 through the references
to EPA document SW-846. The use or non-use of the data
will be determined by consideration of factors such as the risk
standards that were in place at the time the data were submitted
to the commission, the nature of the "reporting limits" used by
the person to censor the data, the potential site risk, the current
status of the affected property (e.g., active or closed), and the
location of the affected medium (i.e., on-site versus off-site).

Concerning §350.54, EPA Region 6 commented in reference to
page 2263 of §350.54 that it should be noted that limits for solid
waste analytical methods are more typically based on practical
quantitation limits or estimated quantitation limits; whereas
method quantitation limits are mentioned in the proposed rule.
The EPA Region 6 requests that the rule refer to the solid waste
analytical method terminology, i.e., practical quantitation limits
or estimated quantitation limits or that the different terminology
be cross referenced to ensure clarity.

The commission does not agree with the commentor that limits
for solid waste analytical methods are more typically based
on practical quantitation limits or estimated quantitation limits.
Based upon conversations with EPA within the Office of Solid
Waste and the EPA’s Methods Information Communication
Exchange, the terms "practical quantitation limit" and "estimated
quantitation limit" are used in SW-846 to provide the laboratory
and the data user with general guidance for the method’s
expected performance. The values associated with these terms
are usually not part of the regulation as mentioned in Footnote
6 in 40 CFR Part 264, Appendix IX. An exception to this
case is in 40 CFR Part 261.24 where the regulatory level
included in the regulation is set at the quantitation limit which is
considered routinely achievable whenthe calculated regulatory
TCLP level is below the level at which the compound can be
detected. The commission considers that the term "quantitation
limit" as used in 40 CFR part 261.24 to be analogous to the
method quantation limit described in §8000B (SW-846 Update
III). The commission cannot easily cross reference the terms
"practical quantitation limit" or "estimated quantitation limit"
with terms in the TRRP rule, except to say that the method
quantitation limit is the lowest level at which the laboratory can
report quantified values because it is the lowest point on the
calibration curve. When required to meet the DQOs, detected
results between the method quantitation limit and the method
detection limit should be reported as the value estimated by
the laboratory and flagged to note that the result is estimated.
Under §350.78(c) of this rule, the method quantitation limit (or
background, whichever is higher) is used as a regulatory limit
when the PCL is less than the method quantitation limit of the
most sensitive standard available method.

Concerning §350.54, Environmental Resources Management
commented that the rule requires Superfund-type data quality
objectives be met for all sites. This will result in increased lab-
oratory costs and data validation costs that will not significantly
impact the conclusions of the assessment. This level of data
QA/QC in a process that incorporates multiple thousand-fold

uncertainty factors is "straining at a gnat while swallowing a
camel". The QA/QC requirements should be made more in line
with the bigger objectives of the Program.

Concerning §350.54(a), Eastman commented that it is appro-
priate that the person submitting the data is responsible for
the quality of the data. In the Risk Rules, TNRCC has estab-
lished data quality objectives/measurement quality objectives
that must be met for the data being submitted. Therefore, lab-
oratories/project managers should not be required to routinely
submit supporting excessive laboratory data quality documen-
tation. The data quality verification required in §350.54(f), if
done properly, should eliminate the need to submit supporting
documentation for routine submissions. On-site audits and/or
subsequent requests for additional data should be used to in-
vestigate questionable or inadequate submissions.

Concerning §350.54, TCC/TXOGA commented that it is appro-
priate that the person submitting the data is responsible for
the quality of the data. In the existing Risk Reduction Rules,
TNRCC has established data quality objectives/measurement
quality objectives that must be met for the data being submit-
ted. Therefore, laboratories/project managers should not be re-
quired to routinely submit supporting excessive laboratory data
quality documentation. The data quality verification required in
§350.54(f), if done properly, should eliminate the need to sub-
mit supporting documentation for routine submissions. On-site
audits and/or subsequent requests for additional data should be
used to investigate questionable or inadequate submissions.

Recommendation: Modify the rule similar to existing rules re-
garding established data quality objectives/measurement qual-
ity objectives.

Concerning §350.54, Ranger commented that the requirements
of §350.54 are unnecessary and unwarranted in a rule package.
Sampling plans are best discussed in regulatory guidance
packages, not rule packages. By and large, the PST and VCP
programs have not required field QA/QC samples and Ranger
does not believe that there have been any adverse impacts
to human health and the environment because of this. This is
merely another added cost to be imposed on responsible parties
that do not get a project any closer to regulatory closure.

The commission disagrees with the commentor’s position that
the TRRP rule requires Superfund-type data quality objectives
(DQOs) be met for all sites. The proposed TRRP rule requires
only that site-specific goals be established and documented in
the APAR to ensure that the data being reported meet the
project requirements. In response to this comment and to
all comments critical of the commission’s efforts to enhance
the data quality over past practices, which have often been
significantly lacking, the commission is removing the DQOs as
a rule requirement by replacing the word "shall" with "should" in
§350.54(b), but leaving the text as a recommended reference
to the person who is intending to comply with the rule. The
commission will review any DQOs included in reports, and
the commission highly recommends that the person follow a
systematic planning process, such as the DQO process outlined
in the EPA Guidance for the Data Quality Objectives Process
(EPA QA/G4, September 1994) and the guidance that will be
included in the 1999 revised Chapter 9 of SW-846, which should
be available before or by December 1999. If the person does
not specify the DQOs in the report, the person must meet all of
the provisions set in §350.54, unless directed otherwise by the
commission. The person is responsible for ensuring that the
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quality of the data is sufficient to demonstrate attainment of the
rule. The commission will not be sympathetic to poor quality
data submittals, particularly when it is apparent there was a
general lack of planning or DQO development. The commission
will not make decisions that have health and safety implications
or environmental ramifications with less than the appropriate
quality data.

The commission agrees with the commentor from Eastman who
states ". . . The adoption of PBMS (Performance Based
Measurement Systems) will provide labs the flexibility needed to
ensure that the quality of the data is acceptable for its intended
use. The establishment of project data quality objectives
and measurement quality objectives in project plans prior to
project initiation will also ensure the proper coordination of
efforts among laboratories, data users, and project managers."
The commission is convinced that data quality will improve as
communications between the data collector, data generator,
and data user are improved. In developing the DQOs, the
person should consider: the demonstration to be made to the
commission, the location of the affected property, the affected
property characteristics, the question to be answered with
the data, and other appropriate considerations; however, the
commission can require the person to meet all of the provisions
in §350.54 to meet the commission’s needs, when warranted.
In general, the laboratory costs should not increase unless the
laboratory has not been performing all of the quality control
steps recommended in the method and guidance in the past.
In fact, the DQOs for a project may specify that certain quality
control steps/samples may be eliminated from the project at
certain phases, thus potentially decreasing analytical costs. For
example, if the concentration in a sample greatly exceeds the
critical PCL, then the importance placed on the quality control
criteria by the commission may be less than that required by
the persons who are responsible for addressing the medium
represented by the sample. However, if the data are to be used
to demonstrate that a critical PCL has been met, or has not been
exceeded, then the commission may require more stringent
quality control steps be taken as allowed in the rule and
documented. The TRRP rule requires that the person identify,
document, and report all laboratory and field problems or
anomalies that would affect the quality of the data, and to keep
on file, and have readily available for up to three years from the
submittal date of the APAR, the information necessary to fully
validate the data. Sections 350.54(b), 350.54(g) and 350.54(h)
provide the commission authority to request the data necessary
to conduct a full data validation on a site-specific basis when,
and if, the executive director deems it is necessary. However,
supporting documentation, beyond what is required under the
existing rules (with some minor modifications), will usually
only be requested by the commission for random program
auditing purposes, or if needed on a project specific basis,
to investigate questionable or inadequate submissions. Data
quality objectives/measurement quality objectives are project
specific and not amenable to rule language. The rule has
been changed in §350.54(b) to clarify that including the DQOs
is a recommendation and not a requirement. The rule has
been changed in §350.54(c) to provide examples for the "type"
of sample, to clarify that "present/absent" means "present or
absent", and that the samples shall represent the environmental
media of the affected property being monitored or assessed.
The rule has been changed in §350.54(e) to clarify that the
use of intra-laboratory performance standards can be used, as
opposed to requiring only method-recommended performance

standards, provided "that those performance standards are
sufficient" to meet the project DQOs, and the term "proper"
was replaced with the term "appropriate" which means that
the method used should be an appropriate method for the
medium sampled, the COC, and the level of concern for that
COC at the sample location. The rule has been changed in
§350.54(e)(2) to clarify that "the relative percent difference" can
be used in place of the relative standard deviation when using
duplicate analyses to determine precision. The rule has been
changed in §350.54(e)(3) to specify that COCs that meet the
conditions in §350.71(k) are not subject to the §350.54(e)(3).
The rule has also been changed in this section to clarify
how sensitivity requirements can be met. The rule has been
changed in §350.54(e)(6) to clarify the phrase "a standard
available method," to clarify that the term "agency" indicates
"executive director", that the quality control criteria specified in
the SW-846 guidance are recommended, rather than specified,
and the misuse of the term "strenuous" was corrected with the
use of the term "stringent". For clarification, the rule has been
changed in §350.54(f) to include that the person shall identify
any data that may be affected by improper field procedures to
ensure that all aspects of the sampling and analysis event that
might affect the quality of data are identified by the person. The
rule has been changed in §350.54(h)(2) and (3) to clarify the
term "non- detected results" and to clarify that the reporting
requirements specified in (h)(1) and (h)(2) may not always be
required by the commission.

Concerning §350.54, Ranger commented that sampling QA/QC
plans are best left in site- specific sampling plans.

The commission agrees with the commentor that sampling QA/
QC plans should be included in the site-specific sampling plans.
The commission intends to provide guidance on recommended
field QA/QC procedures and samples. The purpose of many
field/sampling QC samples is to document that the presence
of a COC in an environmental sample may be attributable
to blank contamination or poor decontamination procedures
rather than to the medium represented by the environmental
sample. Therefore, the entity providing the funding for any
assessment may wish to include some field/sampling QC
samples. Additionally, split samples sent for QA purposes to
a laboratory other than the primary laboratory can be useful
in identifying problems prior to demobilization, thus potentially
saving time and money, or can be used to support the decision
if the primary laboratory fails. The level and type of quality
control included in the sampling approach is dependent upon
the project-specified DQOs. However, the commission is not
requiring such QA/QC, when poor quality in the data would not
have a negative impact on human health or the environment.

Concerning §350.54, Environmental Resources Management
commented that comprehensive quality assurance reviews of
analytical data as required for some Superfund sites (as re-
quired by §350.54) should be unnecessary for most sites as
long as the laboratory and consultant perform standard reviews.

The commission disagrees with the commentor’s assessment
that the TRRP rule requires comprehensive quality assurance
reviews. Section 350.54(f) requires that the person identify
any data that may be affected by laboratory deviations from
the analytical method or by the laboratory’s performance not
meeting the project-required and/or method-required quality
control acceptance criteria. The commission agrees with the
commentor that the laboratory and consultants should routinely
review the data. The person will meet the requirements under
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§350.54(f) when any problems or anomalies are identified that
were experienced or observed in the field or laboratory during
the collection and/or generation of the data.

Concerning §350.54, Environmental Fuel Systems and ICE
commented that lab data acquisition, QA/QC and reporting
requirements appear "softened" in this rule version compared
to last year, at least at first glance. In the PST program, project
data quality and completeness objectives are seldom defined
project by project; we may see some increased lab burdens
under the new rule, with attendant increases in costs.

The commission acknowledges the commentor’s concern, but
disagrees with the characterization as provided by the commen-
tor. Usually, fuel hydrocarbons are the concern under the PST
program, and the QA/QC requirements can be approached in a
fairly standardized manner. However, when other COCs are of
concern, for example, product methyl ethyl ketone, the QA/QC
necessarily is amended and has been so amended historically
at PST sites. However, if the data reporting guidance specified
in RG-14/PST has been implemented in the past, attendant in-
creases in costs should be minimal.

Concerning §350.54, KOCH commented that the SQL (or PQL)
should be used instead of the MQL.

The commission disagrees with the commentor’s recommen-
dation that the sample quantitation limit should be used as the
critical PCL instead of the method quantitation limit. The sam-
ple quantitation limit varies from sample to sample, therefore,
it is not feasible to use the sample quantitation limit as a reg-
ulatory limit. Further, the experience of the agency is that ele-
vated sample quantitation limits are frequently an artificial result
of the capability, or in some cases, the effort of a laboratory to
modify the method to eliminate matrix interference. Poor perfor-
mance by a laboratory should not result in a higher PCL than
that achievable by a better performing laboratory. The com-
mission acknowledges that some of the critical PCLs may be
less than the achievable lowest method quantitation limit based
on the best available technologies. The commission also rec-
ognizes that for some media and some samples, the method
quantitation limit used as the critical PCL may not be achiev-
able. Therefore, the rule has been changed in §350.79 to allow
for compliance at a sample quantitation limit when a sufficient
demonstration is made that all reasonably available technology
(e.g., select ion monitoring) has been used to demonstrate that
the COC cannot be measured to the method quantitation limit
due to sample specific interferences. The intent of this section
of the rule is to allow some flexibility when the critical PCL is
below the level which a laboratory can measure using the most
sensitive, standard, available method and the sample matrix
prevents the measurement of a COC at the method quantita-
tion limit. Please note that some COCs may be screened out
at the sample quantitation limit in accordance with §350.71(k),
but for COCs determined to be applicable and important to an
affected property, the person must demonstrate that reasonable
alternatives have been exercised to correct the sample quanti-
tation limit.

Concerning §350.54(a), Ranger commented that another con-
cerning aspect of this proposed rule provision is that the TNRCC
is proposing to put responsibility, under the threat of enforce-
ment penalties, onto responsible parties to require the respon-
sible parties to be liable for all of the laboratory QA/QC of the
laboratory they choose to utilize. Ranger does not believe that
this is an appropriate liability to place upon the regulated com-

munity. It appears that the TNRCC expects that a responsible
party will hire an experienced chemist for every project who
will conduct a formal audit of the laboratory to be utilized for
the project. This will be another very significant and unfair ex-
pense put upon the regulated community by the TNRCC. The
TNRCC on this issue must seriously consider whether it wants
to take enforcement actions against a responsible party if they
do not ensure, for example, that the laboratory they hired (which
they naturally assume is conducting their business in a legiti-
mate and professional manner) did not follow (as required in
the proposed rules) ""the quality assurance program specified
in the International Organization of Standardization "Guide 25:
General Requirements for the Competence of Calibration and
Testing Laboratories (ISO 25, 3’ Edition, 1990)."

The commission strongly disagrees with the commentors’ po-
sition that the person should not be responsible for the quality
of the data. TCC/TXOGA and Eastman are responsible parties
and in their comments supporting the use of the DQO process
they were also supportive of the person having responsibility for
the quality of the data. In addition, Eastman recognizes the ben-
efit for the person in having ISO 25 and/or the NELAP standards
as references. The rule has been changed in §350.54(d)(2)
to recommend that all of the quality standards of the NELAP
should be considered by the person when evaluating the lab-
oratory, not just Chapter 5. The commission anticipates that:
1) the person will select a laboratory that has an established
and documented quality assurance program in place that gen-
erally meets the standards in ISO 25 and/or the NELAP, 2) the
person will ensure that the laboratory’s standard operating pro-
cedures are documented and available for review, 3) the person
will verify that the laboratory has the capability and the capacity
to meet the project objectives, 4) the person will clearly commu-
nicate the project objectives to the laboratory to ensure that the
laboratory understands the project objectives, (e.g., the level of
sensitivity required for the project), and 5) the person will review
the data to ensure that the project objectives were met. How-
ever, if the person, or the commission, determines upon review
that the data are not usable or the data generated do not meet
the project objectives, then the person must take corrective ac-
tion, which may include recollecting and reanalyzing samples,
to meet the requirements under this rule.

Concerning §350.54(d)(2), Eastman commented that the
TNRCC should be congratulated for encouraging laboratories
to conform to the requirements of the National Environmental
Laboratory Accreditation Program (NELAP). The quality sys-
tems standards developed under NELAP comprise an excellent
set of national consensus standards that are rapidly becoming
the standard of choice for all environmental laboratories.

The commission agrees with the commentor.

Concerning §350.54(e)(3), KOCH commented that the pro-
posed TRRP rules state that standard analytical methods must
be used to provide an MQL below the critical PCL. This require-
ment contradicts the statement at §350.78(c) which states that
if the critical PCL is less than the MQL, then the greater of the
MQL or background should be used as the critical PCL. We
believe that the provisions at §350.78(c) should be used.

The commission disagrees with the commentor that
§350.54(e)(3) is in conflict with §350.78(c). In §350.54(e)(3),
the rule states that the MQL must be below the critical PCL.
Section 350.78(c) allows for use of background as the critical
PCL if background is greater than the PCL. If, however,
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background is less than the PCL and an analytical method
is not available that provides an MQL below the PCL, then
the person must use the standard available analytical method
that provides the lowest possible MQL. The intent of the
commission has been clarified in 350.54(e)(6)(a) by replacing
the term "is" with the phrase "has been determined to be" and
by adding a reference to §350.78(c) concerning the necessary
level of required performance.

Concerning §350.54(e)(4), Chevron commented that verifying
and routinely checking the method detection limits (MDLs) for
reasonableness via method detection limit check samples does
have technical merit and should improve the quality of analytical
data. However, it is very likely that many environmental
laboratories currently do not verify MDLs exactly as described
in this section. In particular, the method detection limit check
sample requirements in this section are not consistent with the
methods prescribed in the Federal Regulations. The rule should
allow some leeway on how to demonstrate the appropriateness
of MDLs, with the analysis of method detection limit check
samples as one possible approach. Suggested Change: "The
reasonableness of the calculated method detection limit values
shall be determined. One approach that can be used is to
analyze a method detection limit check sample by spiking an
interference free matrix with all COCs at about two times the
determined method detection limit . . ."

Concerning §350.54(e)(4), Eastman commented that "the
method detection limit check can be analyzed on a quarterly
basis, in lieu of the annual method detection limit study" and
"The method detection limits are acceptable when they are
determined using procedures presented in 40 CFR, Part 136,
Appendix B, or an equivalent statistical approach" implies
an existing mandatory requirement to do an annual method
detection limit study. This requirement does not exist elsewhere
in regulations. If this is a new requirement from TNRCC, the
requirement should be clearly stated.

Concerning §350.54(e)(4), Dow commented that a large sec-
tion was added concerning analytical chemical testing method
detection limit. Dow believes this is the type of detail previ-
ously removed from the May 15, 1998, proposed rule and that
TNRCC previously indicated this information would be placed
in guidance. Dow believes that the prescriptive language in this
section should be deleted from the proposed rule and the issue
addressed in guidance.

Concerning §350.54(e)(4), TCC/TXOGA commented that a
large section was added concerning analytical chemical testing
method detection limit. TCC/TXOGA believe this is the type of
detail previously removed from the May 15, 1998, proposed rule
and that TNRCC previously indicated this information would be
placed in guidance. Our recommendation is that it be placed in
guidance and in guidance, the modifications listed below should
be made.

Recommendation: TCC/TXOGA believe that the prescriptive
language in this section should be deleted from the proposed
rule and issue addressed in guidance. Below are recommen-
dations on how this section should be addressed in guidance:
Comment: The statements "the method detection limit check
can be analyzed on a quarterly basis, in lieu of the annual
method detection limit study" and "The method detection lim-
its are acceptable when they are determined using procedures
presented in 40 CFR, Part 136, Appendix B, or an equivalent
statistical approach" implies an existing mandatory requirement

to do an annual method detection limit study. This requirement
does not exist elsewhere in regulations. If this is a new require-
ment from TNRCC, the requirement should be clearly stated.
Recommendation: Modify rule so that it is clearly understood.

Recommendation: TCC/TXOGA believe that the prescriptive
language in this section should be deleted from the proposed
rule and issue addressed in guidance. Below are recommen-
dations on how this section should be addressed in guidance:
TNRCC Statement: "The results of a method detection limit
check sample shall be used to document the reasonableness
of the determined method detection limit values. If any of the
COCs are not detected (in the method detection limit check
sample), then the method detection limit study shall be modified
and repeated for the failed COCs, until each COC is detected
in the method detection limit check sample."

Comment: Requiring that method detection limits (MDLs) be
verified and routinely checked for reasonableness via method
detection limit check samples does have technical merit and
should improve the quality of analytical data. However, it is
very likely that many environmental laboratories currently do not
verify MDLs exactly as described in this section. In particular,
the method detection limit check sample requirements in this
section are not consistent with the methods prescribed in the
Federal Regulations. The tule should allow some leeway
on how to demonstrate the appropriateness of MDLs, with
the analysis of method detection limit check samples as one
possible approach.

Recommendation: "The reasonableness of the calculated
method detection limit values shall be determined. One
approach that can be used is to analyze a method detection
limit check sample by spiking an interference free matrix with
all COCs at about two times the determined method detection
limit . . ."

The commission is not deleting all of the requirements, but
agrees with the commentors that some of the requirements for
the method detection limit should be moved to guidance. The
validity of the method detection limit determines the usability
of data reported at the sample quantitation limit. The rule has
been changed accordingly to allow flexibility in the approach
used to establish the method detection limit and to routinely
check the reasonableness of the method detection limit. The
rule has also been modified to clearly state that the person
shall ensure that the laboratory has performed and documented
an initial demonstration of proficiency for each COC and each
method used. The rule is also changed in response to
Eastman’s, TCC’s, and TXOGA’s requests that the frequency of
MDL studies be clarified to state that the method detection limit
must be verified after major instrument maintenance or major
changes in instrumentation or instrument conditions."

Concerning §350.54(e)(4), Eastman commented that the im-
plied requirement in §350.54(e)(4) to perform MDL’s is not con-
sistent with the requirements of §350.54(e) and §350.54(e)(3).
Section 350.54(e)(3) only requires that the method quantitation
level (MQL) be below the level needed to demonstrate con-
formance with critical PCL’s. The sensitivity requirement of
§350.54(e) can be met by other means than the MDL. Sen-
sitivity can be measured at any concentration. Depending on
the PCL, an MQL significantly higher than the MDL may make
the MDL study a useless effort. For instance, if a PCL of 100
ug/l for compound A is to be evaluated, it serves no purpose to
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demonstrate that a method can achieve an MDL of 2.0 ug/l for
that compound.

TNRCC should clarify §350.54(e)(3) and §350.54(e)(4) to make
it unmistakably clear that the sensitivity requirement for data
collection can be met by either an MDL demonstration or a
demonstration of an MQL that is less than the PCL, whichever
is higher.

Concerning §350.54(e)(4), TCC/TXOGA commented that a
large section was added concerning analytical chemical testing
method detection limit. TCC/TXOGA believe this is the type of
detail previously removed from the May 15, 1998, proposed rule
and that TNRCC previously indicated this information would be
placed in guidance. Our recommendation is that it be placed in
guidance and in guidance, the modifications listed below should
be made.

Recommendation: TCC/TXOGA believe that the prescriptive
language in this section should be deleted from the proposed
rule and the issue addressed in guidance. Below are recom-
mendations on how this section should be addressed in guid-
ance: The implied requirement in §350.54(e)(4) to perform
MDL’s is not consistent with the requirements of §350.54(e)
and §350.54(e)(3). Section 350.54(e)(3) only requires that the
method quantitation level (MQL) be below the level needed to
demonstrate conformance with critical PCL’s. The sensitivity
requirement of §350.54(e) can be met by other means than the
MDL. Sensitivity can be measured at any concentration. De-
pending on the PCL, an MQL significantly higher than the MDL
may make the MDL study a useless effort. For instance, if a
PCL of 100 ug/l for compound A is to be evaluated, it serves
no purpose to demonstrate that a method can achieve an MDL
of 2.0 ug/l for that compound.

Recommendation: TNRCC should clarify §350.54(e)(3) and
§350.54(e)(4) to make it unmistakably clear that the sensitivity
requirement for data collection can be met by either an MDL
demonstration or a demonstration of an MQL that is less than
the PCL, whichever is higher.

The commission disagrees with the commentor’s assessment
that the implied requirement under §350.54(e)(4) is not consis-
tent with the requirements under §350.54(e)(3). It is reason-
able to assume that if the method quantitation limit is below
the PCL, the person can demonstrate conformance. However,
non-detected results should be reported at the sample quantita-
tion limit which is a function of the method detection limit. The
commission acknowledges that the term "sample quantitation
limit" is a misnomer and the more appropriate term is "sample
detection limit"; however, the rule uses the term "sample quanti-
tation limit" because that term is commonly used throughout the
risk assessment community and available guidance documents.
The commission acknowledges the commentor’s assessment
that if the PCL is 100 ug/L, then the need for a method detec-
tion limit study may not be warranted. However, if a sample of
concern were diluted 50-fold, the person would need to know,
and may be required to demonstrate, that the method detection
limit was below 2 ug/L before compliance at that PCL would be
approved using non-detected results. To minimize the report-
ing of false positive results, the commission changed the rule
in §350.54(h)(1) to ensure that only COCs meeting the qualita-
tive identification criteria specified in the method are reported
as detected.

Concerning §350.54(e)(6)(B), Chevron commented that "The
(laboratory control sample) matrix must be similar to the

medium of the environmental samples." This requirement is
appropriate, when it is feasible and reasonable. However,
what would be considered "similar" is not specified. And
for some environmental samples, such as waste, it will not
be possible to use a similar matrix for the laboratory control
sample. Therefore, the language should be changed to require
the use of a matrix for the laboratory control sample that is
as similar as possible to that of the environmental samples.
The (laboratory control sample) matrix should be as similar as
possible to the medium of the environmental samples.

Concerning §350.54(e)(6)(B), TCC/TXOGA commented that a
large section was added concerning analytical chemical testing
method detection limit. TCC/TXOGA believe this is the type of
detail previously removed from the May 15, 1998, proposed rule
and that TNRCC previously indicated this information would be
placed in guidance. Our recommendation is that it be placed in
guidance and in guidance, the modifications listed below should
be made.

Recommendation: TCC/TXOGA believe that the prescriptive
language in this section should be deleted from the proposed
rule and issue addressed in guidance. Below are recommen-
dations on how this section should be addressed in guidance:
"The (laboratory control sample) matrix must be similar to the
medium of the environmental samples."

Comment: This requirement is appropriate, when it is feasible
and reasonable. However, what would be considered "similar"
is not specified. And for some environmental samples, such
as waste, it will not be possible to use a similar matrix for the
laboratory control sample. Therefore, the language should be
changed to require the use of a matrix for the laboratory control
sample that is as similar as possible to that of the environmental
samples.

Recommendation: "The (laboratory control sample) matrix
should be as similar as possible to the medium of the envi-
ronmental samples."

The commission acknowledges the commentor’s assessment
that the term "similar" in reference to matrix is not specified.
The commission also offers that the commentors have mistaken
the laboratory control sample for a matrix spike sample. The
laboratory control sample is a sample of laboratory reagent
grade matrix that is free of the analyte of concern, which is
spiked at known concentrations of the analtye, taken through
the method used on the environmental samples, and analyzed.
Whereas, on the otherhand, a matrix spike sample is an
environmental sample that is representative of the matrix from
the affected property. The matrix is spiked with the COCs at
the affected property at known concentrations, taken through
the method, and analyzed. The commission anticipates that
the person will understand the term "similar" to mean that
an aqueous laboratory control sample should not be used for
solid or soil environmental samples. The laboratory choices
for matrix used in the laboratory control sample are usually
limited to an aqueous or solid matrix, i.e., reagent-grade water
or reagent-grade sand. The commission notes that the person
should consider the project DQOs to determine when the
spiking level in the laboratory control sample needs to be at, or
below, the PCL. The commission disagrees with the commentor
that these provisions should be removed from the rule. The
phrase "clean matrix" has been changed in §350.54(3)(6)(B) to
"clean laboratory matrix" for clarification.
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Concerning §350.54(f), although no comments were submitted
for this subsection, the commission is clarifying that all problems
or anomalies which might affect the quality of the data should
be identified.

Concerning §350.54(g), although no comments were submitted
for this subsection, the commission is clarifying that the term
"analytical method" as used in the TRRP rule is intended to
include the preparatory method, the analytical method, and any
cleanup method performed on the sample.

Concerning §350.54(h)(1), Eastman commented that this para-
graph requires the reporting of all data between the MDL and
the MQL as estimated with a qualifier. This requirement is in
conflict with paragraph 7.4 of Method 8000B of SW-846, which
indicates that extrapolation beyond the calibration range for a
chromatography method is not appropriate.

Current instrument software, when extrapolating non-linear
curves, often gives values that are obviously incorrect solutions,
such as negative values or very large values from small ion
counts. Reporting such values or using such values to calculate
recoveries is inappropriate.

Concerning §350.54(h)(1), TCC/TXOGA commented that a
large section was added concerning analytical chemical testing
method detection limit. TCC/TXOGA believe this is the type of
detail previously removed from the May 15, 1998, proposed rule
and that TNRCC previously indicated this information would be
placed in guidance. Our recommendation is that it be placed in
guidance and in guidance, the modifications listed below should
be made.

Recommendation: TCC/TXOGA believe that the prescriptive
language in this section should be deleted from the proposed
rule and issue addressed in guidance. Below are recommenda-
tions on how this section should be addressed in guidance: This
paragraph requires the reporting of all data between the MDL
and the MQL as estimated with a qualifier. This requirement
is in conflict with paragraph 7.4 of method 8000B of SW-846,
which indicates that extrapolation beyond the calibration range
for a chromatography method is not appropriate.

Current instrument software, when extrapolating non-linear
curves, often gives values that are obviously incorrect solutions,
such as negative values or very large values from small ion
counts. Reporting such values or using such values to calculate
recoveries is inappropriate. If this requirement is a program-
specific requirement, TNRCC needs to justify the need for
a requirement that differs from the norm. Recommendation:
Guidance should explain justification.

The commission acknowledges the commentor’s recommenda-
tion. The commission also agrees that the values reported
as detected between the MDL and the MQL should not be
used to calculate recoveries. The requirements in this sec-
tion of the rule provide the commission the authority to re-
quest data down to the method detection limit, when needed,
and in §350.54(h)(3) allows for alternate reporting requirements
that would meet the project- specified DQOs. Statistical liter-
ature, national standards, the EPA and TNRCC advocate the
use of actual uncensored measurements (i.e., estimated con-
centrations) rather than proxy values in statistical calculations
(Gilbert, 1987, Statistical Methods for Environmental Pollution
Monitoring, American Society for Testing and Materials, ASTM
D4210-89 (96), EPA 1998, Guidance for Data Quality Assess-
ment; and TNRCC, July 1998, guidance memorandum on im-

plementation of the existing risk rule). The commission recog-
nizes that measurements can be made by the laboratory below
the method detection limit, but for the purposes of this rule, data
can be "censored" at the method detection limit, unless other-
wise requested by the executive director under §350.54(h)(3).
The term "censored" is included to mean the action taken by
the laboratory to replace a measured value below the method
detection limit with an ordinal value. If data were reported us-
ing an uncensored approach, the laboratory would report the
measurements observed and/or estimated during the analysis
or experiment, regardless of the measurement’s value or dis-
tance from any defined limit, including zero. The commission
is considering allowing the person to use uncensored data, as
opposed to data censored at the method detection limit. If this
approach is deemed viable, the commission will seek stake-
holder input to develop guidance. For clarification the rule has
been changed. The rule has been changed in §350.54(h)(1) to
clarify that detected results for COCs are those results based
on analytical responses that meet the qualitative identification
criteria recommended in the analytical method used to perform
the analysis.

Concerning §350.54(i), Chevron commented that "When rea-
sonably appropriate, the executive director shall require persons
to perform confirmation analysis for tentatively identified com-
pounds." Most tentatively identified compounds have no toxicity
values, and their significance in environmental media is uncer-
tain. Moreover, confirmation analytical methods may not be
available. This requirement is overly restrictive. Change "shall"
to "may."

Concerning §350.54(i), Environmental Resources Management
commented that the examination in risk analyses of tentatively
identified compounds (TICs) for which toxicity data are generally
unavailable is unwarranted and costly. TICS and less prevalent
constituents chemical of concern (COC) are remediated usually
as part of the cleanup of the primary COC. The rules should
allow for and encourage the use of indicators when they
mathematically constitute over 90% of the estimated risk, a level
of certainty significantly greater than analytical precision.

Concerning §350.54(i), TCC/TXOGA commented that a large
section was added concerning analytical chemical testing
method detection limit. TCC/TXOGA believe this is the type of
detail previously removed from the May 15, 1998, proposed
rule and that TNRCC previously indicated this information
would be placed in guidance. Our recommendation is that it
be placed in guidance and in guidance, the modifications listed
below should be made.

Recommendation: TCC/TXOGA believe that the prescriptive
language in this section should be deleted from the proposed
rule and issue addressed in guidance. Below are recommen-
dations on how this section should be addressed in guidance:
Identification of TICS - "shall" should be changed to "may". In
addition, guidance should be developed to determine when it
would be necessary to look at Tentatively Identified Compounds
(TICS). Most TICS have no toxicity data, by definition, cannot be
accurately identified and are typically remediated in conjunction
with COCs. Thus, in many cases, devoting resources to iden-
tify and characterize the distribution of TICS is inappropriate
and does not contribute to understanding and addressing site
risk. Recommendation: Change the word "shall" to "may," and
address TICS in guidance.
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The commission agrees with the commentors’ assessment that
most tentatively identified compounds have no toxicity values,
and their significance in environmental media is uncertain.
However, most of the organic compounds listed in the Tier 1
PCL tables or in 40 CFR Part 264, Appendix IX do have toxicity
values. Laboratories do not routinely, nor are they expected to,
include all of these organic compounds in their initial calibration
curves. This section of the rule allows the commission flexibility
to request that tentatively identified compounds be reported to
ensure that the commission is aware of the COCs present in a
medium. The person responsible for confirming and addressing
a tentatively identified compound may, or may not, be the
person who reports the compound. The commission intends
to limit the library search for tentatively identified compounds
is limited to: 1) the organic compounds included in the Tier 1
PCL tables, 2) the organic compounds included in 40 CFR Part
264, Appendix IX that are amenable to detection using gas
chromatography/mass spectrometry and/or high performance
liquid chromatography/mass spectrometry, and 3) any specific
organic compound identified by the executive director that
warrants being included in the search. The commission
notes that subsection (i) would be triggered by a commission
request. To promote consistency, the commission intends to
develop guidance with stakeholder input to guide the person
to reasonable circumstances under which the commission
would make such a request. Recommendations like those of
Environmental Resources Management are best addressed in
the guidance.

§350.55. Notification Requirements Pertaining to Off-site Prop-
erties and Leased Lands.

Concerning §350.55, Amoco expressed their support of the
comments of BP Amoco, Chevron, Conoco, and Fina pertaining
to public awareness/notification.

Concerning §350.55, Fulbright & Jaworski commented that in
order to substantiate the need for and validity of the proposed
rule, the published record should have provided the following
information: Information regarding the need for or impact of
default driven notice to affected landowners.

The commission notes that the preamble did discuss the facts
which lead the rule to contain what the commentor refers to as
"default driven notice." As stated in the proposal preamble, "The
commission is proposing that all interest holders be notified
because the commission believes that interest holders should
be aware of any investigation of conditions potentially affecting
them or their property. The commission has no basis to
determine which of those parties who have an interest in the
property are likely or not likely to frequent the property or to
disturb contaminated media." (These provisions are actually
modified in the adopted rule.) The proposal preamble provides
additional discussion in this regard which clearly discusses the
need for notice. Additionally, the TRRP rule addresses the
disparate level of notice currently required across the various
agency program areas and established one uniform standard.
However, the commission notes that the term interest holders
is no longer used in the rule, and the rule has been amended
substantially in response to comment.

Concerning §350.55, Fulbright & Jaworski commented that
if promulgated, the proposed rule would not meet the goal
of facilitating a consistent process of notification to owners
of affected land. In part, the TNRCC desires administrative
consistency in order to "facilitate a consistent process of

notification to owners of affected land." 24 TexReg at 2224.
The proposed rule would compel such notification on the basis
of default assumptions and requirements rather than on actual
need as dictated by site conditions. Specifically, proposed
§350.51 would require that site assessment be conducted
vertically and laterally until media samples fall below the
assessment level. 24 TexReg at 2224. Because this is the most
stringent default level calculated pursuant to the rule, its use
would result in notification where none is necessary. The use of
site-specific data and risk assessment methods in determining
the extent of site assessment would result in more appropriate
notification requirements.

The commission disagrees with the comment that the rule does
not meet the goal of a consistent process of notification. The
commission is allowing assessments to appropriate and consis-
tent residential assessment levels off-site and is allowing site-
specific data and appropriate risk assessment methods (i.e.,
the critical PCLs) for on-site investigations. The commission
is of the opinion that notice based on consistent standards is
consistent although the commission acknowledges that risks
may be variable across affected properties. The commission
is concerned that potentially harmful exposure could occur for
substantial periods if the commission disagrees with the as-
sumptions used in a very site-specific risk evaluation that is not
submitted at the time COCs are discovered. Basing notice on
risk equivalency is another form of equal notice, but it is not
the only or not necessarily the most appropriate basis of equal
notice.

Concerning §350.55, Henry, Lowerre, Johnson & Frederick
commented that TRRP rules should allow public and local gov-
ernment comment. The proposed rules only require notification
to the city clerk or city secretary rather than participation in
the remedy selection. The application of the TRRP will allow
companies and individuals the ability to leave significant levels
of pollutants in our business districts and neighborhoods sim-
ply by deed restricting the property. This has the potential to
directly impact local property taxes and the ability of a city to
promote community redevelopment.

Concerning §350.55, Henry, Lowerre, Johnson & Frederick
commented that the rules clearly eliminate to a very significant
degree the opportunities for public input on: 1) the risks
(including the degree of risk, type of land uses that will be
affected in the future, and the willingness of a person to
accept the risk), 2) the standard for cleanup and 3) the long
term impacts on the community. We support and adopt the
comments of EPA on these matters. (See Attachment 2)

Concerning §350.55(a), Henry, Lowerre, Johnson & Frederick
commented that there must be adequate notification and oppor-
tunities for participation for impacted individuals and the general
public.

Concerning §350.55(a), Henry, Lowerre, Johnson & Frederick
commented that the proposed TRRP appears to decrease
significantly the number and extent of notices to the public and
local governments of contamination. The rules eliminate the
requirement for notification for detection of significant conditions
of contamination.

Concerning §350.55(a), Henry, Lowerre, Johnson & Frederick
commented this section limits notification to affected property
owners and people who, in the future, will have access to
contaminated property. TNRCC’s current rules and other state
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and federal programs require much greater and much more
effective notice.

Concerning §350.55, Michelle A. McFaddin commented that
land owners living around and adjacent to contaminated facili-
ties will not be being provided with notice or an opportunity to
participate in the development of cleanup standards and reme-
diation programs that directly affect our surface property and
mineral interests under these revised risk reduction rules.

Concerning §350.55(a), Michelle A. McFaddin commented that
owners and operators of active facilities that have contaminated
the groundwater in and around their sites should be required
to notify affected, neighboring landowners of the existence of
contamination under their properties.

Concerning §350.55(a), Mobil commented that it appears that
the notification requirements in this proposal when combined
with notification and public participation requirements in existing
programs could result in duplicative requirements for notification
if TRRP were adopted as proposed.

Concerning §350.55(a) Phillips commented that notification
requirements in the TRRP should be in concert with existing
public participation requirements in the programs that usher
entry into the TRRP.

Concerning §350.55, TCC and TXOGA commented that com-
pounding the onerous notification requirements in the rule, with
existing public participation requirements in the existing pro-
grams will result in an inconsistent application of the TRRP.

Concerning §350.55(a), AFCEE commented that they believe
the proposed notice provisions will be unnecessarily burden-
some to facilities which are extensive both in physical size and
in the nature of the operations and that already have existing
notice systems in place.

In response to the Henry, Lowerre, Johnson & Frederick, and
Michelle A. McFaddin comments, the commission disagrees
that the rule eliminates the opportunities for public input on
risks, the standard for cleanup, or the long term impacts on the
community. The commission also disagrees that the rule will
not provide notice to those whose surface property is directly
affected. The notice provisions clearly require notice to those
who own affected property which has been affected above
residential assessment levels or where samples are collected,
as well as to those who could be exposed to concentrations
of COCs in excess of Tier 1 human health PCLs. There
is adequate notification and opportunities for participation by
landowners, although as discussed elsewhere, the commission
acknowledges that persons owning only a mineral interest in the
property are not required to receive notice. The commission
agrees with the commentor that the rule does not provide
a direct mechanism for all interest holders in all situations
to participate in the development of cleanup standards and
remediation programs. The commission has sought to balance
the need for notice and the need for expeditious cleanup.
The required notice to landowners, easement holders and
lessees who may be exposed along with private remedies
available to mineral interest holders will act to protect other
interests or concern. However, through the requirements
for landowner concurrence in §350.111, landowners have a
means to influence the development of cleanup standards and
remediation programs to the extent that their property is not
restored to residential PCLs. If a person is able to demonstrate
technical impracticability or is the property is subject to zoning

or governmental ordinances which is equivalent to a deed
notice or restrictive covenant that would otherwise be required
to exercise some of the flexibility the rule offers, then the
landowner may have less indirect control or influence. In
fact, the TRRP rule contains more provisions for public input
(e.g., the opportunity to comment on requests to vary default
exposure frequency and duration as adjacent landowners, local
governments, or members of the community) than the current
Risk Reduction rule (30 TAC 335). Finally, this rule will not
lessen any public participation requirements that are provided
through other federal or state statutes or regulations such as the
RCRA regulations which specify public participation at specific
junctures in the process. In fact, the regulated community
expressed concern that the additional notice provisions would
further burden the level of notice that they are already obligated
to provide.

In response to regulated community comments, the commission
disagrees that the notification provisions will result in inconsis-
tent application of the TRRP rule, as the TRRP requirements
are very specific and can be clearly distinguished from other
potential requirements (e.g., RCRA). Certainly for large facilities
which have existing notice systems already in place, the TRRP
notice provisions will not present a large burden. The TRRP
notice provisions may be conducted in concert with other public
participation requirements provided the TRRP notice provisions
are satisfied. With two exceptions, amended §350.55(e)(3) and
the requirement in subsections (a) and (b) to provide direct no-
tice to the chief clerk or city secretary when providing notice to
municipal entities, the TRRP rule does not specify how notice is
to be provided. For example, if the person is already conducting
a public meeting, then the person could document the informa-
tion provided and who attended, and structure the meeting to
satisfy some if not all of the TRRP notice provisions.

In response to Michelle A. McFaddin’s comment regarding no-
tice due to groundwater contamination, the rule clearly requires
the assessment to be extended to off-site properties as nec-
essary to identify areas exceeding the residential assessment
level. The residential assessment level is at or below the con-
centration of a COC which is safe for ingestion of the groundwa-
ter, and is therefore adequately protective. Thus, the commis-
sion disagrees that notice should be provided to off-site persons
if COCs at concentrations in excess of residential assessment
levels are present in only the on-site groundwater, unless sam-
ples are collected on that off-site property, as such notice is
unwarranted from a human health protection standpoint. Noti-
fication is reserved for those who have property affected above
the residential assessment level and those who may be exposed
to COCs at levels that are in excess of Tier 1 human health
PCLs. The commission notes that the proposed rule and this
adopted rule require notice to those who own easements, such
as cities. Thus cities will have the opportunity to get informa-
tion which will indicate the presence or absence of COCs within
easements which is in excess of Tier 1 human health PCLs.

Concerning §350.55, Chevron and Campbell, George & Strong
commented that they recognize that the common thread among
these issues is public awareness/notification. We further
recognize the need and support the agency’s commitment
to adequately inform and seek the participation of the public
in managing affected properties under the proposed rule.
By raising these as issues of concern, we are not at all
suggesting that public notice/participation should be eliminated,
only that the timing, extent, and context of notification should
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be reconsidered. If adopted as presently worded, the rule will
impose a heavy burden, with unintended impacts on not only
those subject to the rule but many others that are affected
directly and/or indirectly.

Concerning §350.55, Chevron and Campbell, George & Strong
commented that the commission should adjust the notification
requirements applicable to off-site and leased properties to en-
sure that the method and timing of such notification facilitates
effective public input without substantial disruption of the correc-
tive action process. Changes are necessary to focus resources
on affected party input and to curtail premature concerns and
needless conflict that will hinder the corrective action process.
Although the stated purposes of the TRRP notice provisions are
laudable, the method and timing of notices appear to be unduly
burdensome.

Concerning §350.55(a), Chevron commented that the universe
of notice recipients should also be streamlined because there
is no compelling reason for providing notice to parties that have
no contact or only limited contact with an affected property (e.g.
holders of easements or rights-of way and, in some situations,
lessees and franchisees).

Concerning §350.55(a), Campbell George & Strong suggested
that the commission modify the requirement to notify parties
that have limited to no contact with an affected property;
as drafted, this provision is overly burdensome on the party
required to notify and serves no clear public interest (30 TAC
§350.55(a)). As presently drafted, this provision contains a
broad requirement regarding notification (including sampling
data) for the fee owners of adjacent or leased properties, but
also to other persons such as easement holders, lessees and
franchisees. These persons have no contact or only limited
physical contact with the properties, and as a practical matter
will be difficult to identify and locate.

For example, if a groundwater plume extends off-site to a
property occupied by a 50-story office building, notification must
be provided to all the lessees in that building, regardless of the
fact that they will never come into contact with the groundwater.
This and other examples are further described in Figure 3. The
rule would also require title examinations to determine and notify
all potential rights-of- way and easement holders of the off-site
properties from which samples were collected. In addition, the
notification requirement would encourage premature law suits
simply because, once the notification is provided, the statute of
limitations for filing a claim arising out of the release of COCs to
the property begins to run. Off-site owners and interest holders
would have no incentive to await a forthcoming remedy, which
may in fact mitigate the basis for the initial notification.

Concerning §350.55(a), Environmental Fuel Systems and ICE
commented that under §350.55, regarding notification, what is
TNRCC’s reasoning for notifying all possible interest- holders
(except those with mineral rights)? Some of these parties have
no opportunity for exposure to contaminants, or exposure to
the possible costs related to the presence of contaminants.
Shouldn’t this be re-worded to only involve those parties who
could have such exposures?

Concerning §350.55 Groundwater Services comments that the
scope of this provision is unclear. Is the applicant to disclose
all site data from a petrochemical facility to an interest holder
in a right-of-way covering a small segment of the facility? Do
each of the tenants of a high-rise building need to be notified
of a site investigation in the parking lot?

Concerning §350.55, Mobil commented that the notification
requirements in the proposed rule appear to be excessive and
will place an unnecessary burden on the regulated community
with little apparent benefit to public participation.

Concerning §350.55(a), Phillips commented that while Phillips
supports public participation in the remediation process, the
notification requirements in the proposed TRRP as currently
drafted, will place an unnecessary burden on the regulated
community with no additional benefit to public.

Concerning §350.55(a), Ranger believes that the current off-
site landowner notification requirements of the PST program are
sufficient, do not create unnecessary legal fees and litigation,
and adequately protect human health and the environment.
These guidelines should be considered for usage by the TNRCC
in other program areas.

Concerning §350.55(a), TCC and TXOGA requested that the
agency create a more systematic notification process that is
more reasonable and tied to the potential for human exposure
to COCs.

Concerning §350.55(a), TCC and TXOGA commented that
while TCC/TXOGA support public participation in the reme-
diation process, the notification requirements in the proposed
TRRP as currently drafted, will not result in meaningful commu-
nication with the public and will place an unnecessary burden
on the regulated community with no additional benefit to the
public.

Concerning §350.55(a), TCC and TXOGA commented that no-
tification within the context of this section is to prevent unin-
tended/uninformed exposure by potentially exposed persons,
notification requirements should be limited to those potentially
exposed. For many such properties, there is no compelling
reason for providing notice to parties that have no contact or
only limited contact with an affected property. For example, if a
groundwater plume extends off-site to a property occupied by a
50-story office building, notification must be provided to all the
lessees in that building, even if there is no exposure pathway.
The rule would also require title examinations to determine and
notify all potential rights-of-way and easement holders of the
off-site properties from which samples were collected.

Concerning §350.55, AFCEE commented that the proposed
rule requires direct mailed notice of the availability of sample
data when samples are taken on off-site property and on on-site
property when other interest holders are involved. The rule also
requires notice when data indicates that levels of COCs exceed
residential assessment levels and when actual human exposure
to a COC occurs at levels above the critical PCL level. The rule
also requires that information be provided to parties requesting
the information within 14 days of the request. Information
that must be provided includes all sample data information
and historical sample data. Finally, the rule requires that
confirmation notice be provided to TNRCC whenever notices
to interest holders are required under the rule.

Concerning §350.55(a), AFCEE commented that we are a
strong proponent of providing the public with health and safety
information. In fact, our installations are required to provide
notice to parties under federal law and executive order and
already have several mechanisms in place for routinely updating
the public on environmental situations and alerting the public
when necessary.
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One of the fundamental keystones of a risk-based rule (e.g.,
the TRRP rule) that increases the reliance on exposure preven-
tion and reduces actual pollution cleanup is timely notice of the
presence of COCs. However, the commission understands the
commentor’s concerns that §350.55(a) as proposed may have
at times resulted in an unwarranted level of notification, such
as in the extreme, but possibly common example of COCs in
the groundwater at depth beneath a 50 story high-rise building.
However, the commission also acknowledges the earlier com-
ment from Henry, Lowerre, Johnson & Frederick and Michelle
A. McFaddin stating that adequate notice must be provided to
affected parties and the general public. The commission does
not fully agree that the expense of notification of the general
public and attendant delays in actual cleanup is always appro-
priate. Nevertheless, the commission does continue to take
the position that providing notice to property owners is always
appropriate and warranted and is maintaining the proposed re-
quirement in the rule that notice be provided to owners of prop-
erty from which samples have been collected, or when COCs
are in excess of residential assessment levels. Owners of prop-
erty should have a right to know what information has been
submitted to the commission for their property as the commis-
sion could be making decisions which have direct implications
for that property. Several of the regulated community comments
expressed general support for providing notice, and in particular
to landowners, just as long as it is not excessive and burden-
some. To clarify requirements in response to the Groundwater
Services comment, the proposed rule did not require a person
to notify tenants that a site investigation is going on. The rule is
focused on the fact that samples were collected and the results
of the investigation.

The commission however, disagrees that easement holders/
franchisees as identified in the proposed rule have no oppor-
tunity for exposure to contaminants. As commented on by the
City of Houston as incorporated by Henry, Lowerre, Johnson &
Frederick, their workers do have a real potential for exposure
to contaminants on these properties. Such determinations are
best made on a site-by-site basis.

The commission disagrees with the commentor’s suggestion to
use the existing notification requirements of the PST program.
The commission intends that notification be required in an
equivalent manner across program areas. This could not be
achieved if the PST notice provisions are solely relied on for
the PST program.

Concerning §350.55(a), Brown McCarroll & Oaks Hartline com-
mented that subsection §350.55(a) addresses the requirement
for a person to make sample results available to those who
own a fee ownership in the affected property. Brown McCarroll
& Oaks Hartline supports TNRCC’s clarification that "fee owner-
ship" includes fractional interest holders in the surface rights but
not mineral interest owners. They also support the TNRCC’s
decision to require that information be made available to those
with the specified interest in off-site property and leased lands
at the time the information is submitted to the TNRCC in a plan
or report, rather within a certain number of days.

Concerning §350.55(a), Henry, Lowerre, Johnson & Frederick
commented that the recent changes in the proposed rule to
eliminate notice to mineral owners also is not justified. Owners
of mineral interest can be determined relatively easily, and they
have very valid interests in obtaining notice of activities that
could affect their interests.

Concerning §350.55(a), TCC and TXOGA commented with
respect to other fee owners in the property, notification should
only be required if their fee ownership entitles them to use or
occupancy of the property in such a manner that they are likely
to be exposed to concentrations of COCs in excess of the critical
PCLs.

With regard to property owner, the commission has dropped
the term fee ownership from the rule to simplify the rule, but
maintains the same interpretation that mineral interest owners
are not required to be provided notice and that owners are
those whose ownership allows them to use or occupy the
property (landowners). However, the commission does not
concur with the TCC and TXOGA that ownership is limited to
the situation where the property could be used or occupied
such that exposure could occur. For example, if the person
could occupy the property as owner, but because of ordinances
could not legally install a water well which is the only potential
for exposure, the commission still intends that the property
owner would receive notice unless no samples were collected
from that property and COC concentrations on that property
are less than residential assessment levels. The fact that the
owner cannot legally take an action at the property which could
result in exposure is not a basis to limit or obviate the need to
provide notice to the owner of the property. The commission
does agree with Michelle A. McFaddin as she commented
elsewhere in this section that surface property use must be
protected and has full confidence the surface use of the property
will be protected. In response to Henry, Lowerre, Johnson &
Frederick’s comment and Michelle A. McFaddin’s comments
regarding mineral interests, the commission disagrees that
mineral interest holders should be included on the list of parties
to receive notice. Mineral interest holders do not generally have
sustained, regular contact with affected properties, unless they
own the surface rights of the affected property, in which case
they would already receive the notice as a landowner. Further,
mineral interest holders do have access to agency records and it
can be expensive and burdensome to identify all mineral interest
holders.

Concerning §350.55(a) Chevron and Campbell, George and
Strong commented: We request that the agency create a more
systematic notification process, one that is more reasonably tied
to the potential for human exposure to COCs. We agree that
the landowner should be notified any time samples are collected
from his or her property. That notification would include all
analytical data and a listing of the critical PCLs.

As to the other parties (e.g., holders of leases, rights-of-
way, easements, and franchises), notification should only be
provided to these parties if the samples collected from the off-
site or leased property exhibit COCs that are greater than the
human health PCLs. As the purpose of this provision is to
warn these parties so that inadvertent or accidental exposure to
COCs does not occur, notification need not occur in instances
when the human health PCLs are greater than COCs in the
surface soil, groundwater or other environmental media.

Concerning §350.55, Environmental Resources Management
commented that the public notification requirements for off-site
and leased properties (as outlined in §350.55) should be revised
to require notification when a real risk is posed, or when a
proposed remedy is a concrete proposal on which to comment.

Concerning §350.55(a), Henry, Lowerre, Johnson & Frederick
commented that if the release of a chemical of concern is off-
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site, the landowner and any tenants should be notified . The
off- site parties should be allowed to make informed decisions
regarding these property issues.

Concerning §350.55(a), Henry, Lowerre, Johnson & Frederick
commented that if contamination is potentially off-site, every
effort should be made to identify those areas and to notify
affected persons directly.

Concerning §350.55(a), Henry, Lowerre, Johnson & Frederick
commented that it is imperative that governmental entities
holding street rights-of-way or municipal utility easements be
informed as soon as is it known or likely that an easement may
have been impacted. Henry, Lowerre, Johnson & Frederick is
concerned that under §350.55(a), cities would not be notified of
contamination in city rights-of-way.

Concerning §350.55(a), Henry, Lowerre, Johnson & Frederick
commented that the commission should require notice to any
governmental body or public utility that maintains or has own-
ership of a public right-of-way or easement whenever contam-
ination is found to extend, or reasonably could be expected to
extend, into such an easement if the levels exceed residential
protective levels.

Concerning §350.55(a), Henry, Lowerre, Johnson & Frederick
commented that the rules also leave owners of easements at
risk. Without notice of contamination, work done on buried
pipelines, electric lines or other utilities can expose people to
unacceptable risks of exposure to the contaminants.

Concerning §350.55(a), Henry, Lowerre, Johnson & Frederick
commented that notice to municipalities should be to the city
clerk or city secretary rather than to the Planning Board.

Concerning §350.55(a), Henry, Lowerre, Johnson & Frederick
commented notice is also not adequate to persons leasing
properties that are discovered to be contaminated by off site
third parties.

Concerning §350.55 Henry, Lowerre, Johnson & Frederick
included as a part of his comments a copy of the statement
that Charles Lesniak, Watershed Protection Department, City
of Austin made on HB 1953 during the recent Texas Legislative
Session. His testimony states in part that: "The proposed Texas
Risk Reduction Rules do not include public or local government.
This bill would increase the level of public and local government
involvement in environmental cleanups that can effect an area
for decades. The City of Austin supports the effort to make the
public and municipalities a part of this process. This legislation
would improve this situation by providing an opportunity for
us to be involved in the process, making it easier to identify
these areas of contamination left behind by the Risk Reduction
process earlier and recover costs from parties responsible for
contamination".

Concerning §350.55(a), Henry, Lowerre, Johnson & Frederick
commented that since TNRCC began using various forms of
Risk Reduction methods in cleanups, the City of Austin has
had a number of construction projects encounter unanticipated
contaminated soil or groundwater. This has resulted in major
financial impacts and long construction delays.

Concerning §350.55(a), KOCH commented that the proposed
rule states that "innocent" landowners must be notified if sam-
ples are collected off-site or if it is more likely than not that
COCs have migrated off-site above residential levels. This noti-
fication must be made to property owners, lessees, franchisees,

holders of easements or rights-of-way, full or fractional interest
holders, and municipal entities. For many sites, it is very un-
likely that all of these off-site entities will be exposed to COCs.
This proposed notification requirement should only have to be
made to the property owner or municipality.

Concerning §350.55, KOCH commented that the proposed
TRRP rule states that property owners, lessees, franchisees,
holders of easements or rights-of-way, full or fractional interest
holders, and municipal entities shall be notified when a person
collects samples from adjacent property. A person is also
required to notify these numerous entities if they believe it is
more likely than not that COCs exceeding residential levels
are on the adjacent property. This very broad notification
requirement is excessively lengthy and not consistent with
protecting human health or the environment.

A person should only have to notify the property owner or,
in certain situations, the municipality. Most of these other
entities could have no or very limited contact with the COCs
in environmental media at the property. Without exposure to
COCs there is no compelling reason to notify all of these other
entities. It should also be noted that only the adjacent property
owner has to be contacted when a person requests a variance
for an exposure factor (§350.74(j)(2)(E)(i)). Other entities (e.g.,
local municipality planning board, local taxing authority, mayor
and health authorities, county judge and county health authority,
the commission’s Public Interest Council, and others requesting
the notice) are also notified, but this is apparently done to satisfy
other unspecified requirements not related to COC exposure.

Concerning §350.55 Mobil commented that section would re-
quire easement, right-of-way, and non-resident leaseholders, to
receive all notifications, although there is little risk of exposure
to these people. It is Mobil’s belief that notification requirements
should apply to persons with exposure potential or are owners
of the property.

Concerning §350.55(a) AFCEE comments that the property
holder’s interest also has been defined too broadly by TNRCC.
This will result in over-notification to interest holders who will
have little interest in the sample information. For example, when
samples are taken on property containing a high rise building,
under this provision every tenant in the building will receive the
notice of availability. As another example, if samples are taken
due to a small release on the southern end of a ten acre site,
and there is a utility line, railroad track, access easement, etc.,
running across the northern tip of the site, this provision would
require notice to each of those interest holders. The rule should
be restructured such that only potentially affected property
owners and key interest holders are provided with notice. In
the case of the high rise building example cited above, notice
should be provided to the landlord and the landlord should be
left with the decision of whether additional notice needs to be
provided to the tenants.

The proposed notice requirement is also too broad in that it
requires notice to off-site interest holders other than fee holders
of the property. This raises two issues of concern. First,
while finding the fee title holder to the property is simply a
matter of reviewing the county property records, finding the
other interest holders of property not owned by the responding
person could be a laborious and time consuming task with
uncertain results. Second, notifying the leaseholder of sample
collection or potential contamination on property owned by
others will invite potential conflict between the lessee and lessor,
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franchisee and franchiser, etc. The decision whether to notify
other property interest holders should be left to the fee owner.

For many of the reasons provided by the regulated community,
such as the cost and time to identify and locate many parties
who may not be readily apparent or exposed to the COCs, the
commission has amended the rule to require notice to parties
other than the landowner when there is a risk-based/exposure-
based reason for doing so. To require notice for other than risk-
based/exposure-based reasons may subject the person actually
trying to take effective action to address COCs to time delays
and additional expenses which could have been better used to
address the COCs. The commission acknowledges the specific
concerns raised by Henry, Lowerre, Johnson & Frederick, and
Michelle A. McFaddin that persons who may be exposed to
COCs, such as municipalities, other units of local governments
and entities who may have workers on the affected property
(e.g., utility workers), lessees, tenants, and off-site landowners.
The commission takes the position that it is important to provide
notice to these persons when they could become exposed
to what may be unprotective levels of COCs and as noted
by KOCH and Mobil, the proposed rule required such notice.
Therefore, with regard to who should receive notice, the rule has
been amended in two respects. First, the commission disagrees
that the rule as proposed would require easement, right-of-
way, and non-resident leaseholders to receive all notifications;
however, to clarify, the rule has been amended to require current
easement holders/franchisees to receive the required notice
when samples which have been collected from those easement/
franchise areas demonstrate that the concentration of a COC is
in excess of Tier 1 human health PCLs. Second, the rule is also
amended such that other persons such as lessees and tenants
are no longer addressed under this subsection, but are now
addressed in also amended subsection (e) which addresses
Henry, Lowerre, Johnson & Frederick’s concern about notice
being provided to persons leasing property affected by COCs
from an off-site third-party source.

The commission is convinced that this amended level of notice
will provide current easement holders/franchisees with sufficient
information to anticipate and suitably prepare for the presence
of COCs, the concern raised by Henry, Lowerre, Johnson, &
Frederick’s City of Austin matters. The commission has also fo-
cused on current easement holders/franchisees to avoid levels
of work to identify past holders and to reinforce that as hold-
ers change, those new parties would then require notice. The
commission also points out for the benefit of Henry, Lowerre,
Johnson & Frederick that the commission has maintained the
proposed provision in the rules that the required notices of avail-
ability shall be made to the chief clerk or the city secretary for
municipal entities. Also, to clarify for Henry, Lowerre, Johnson
& Frederick all notices required under §350.55 are equally ap-
plicable to both on-site and off-site properties.

The commission disagrees with the statement that notification
should only be required when "a real risk is posed." The rule
notice provisions are such that the person receiving notice
gets to determine what constitutes "a real risk" and is allowed
to decide if they want further information. The commission
does not intend to preclude potentially affected parties from
having all the information which the agency has when it makes
decisions concerning the protection of human health and the
environment. In regards to making the information available
"when a proposed remedy is a concrete proposal on which to
comment," the commission notes that persons may do so if they

desire. However, the requirement is to make the information
available no later than at the time of submission of a plan and/
or report for executive director review which contains this same
information. This allows persons to provide the information
the same time that an affected property assessment report
and response action plan is submitted under Remedy Standard
B. Further responses to comments regarding the timing of
notice are provided elsewhere in responses to comments on
§350.55(a).

KOCH’s suggestion that only property owners or in certain sit-
uations, the municipality should be notified is vague as to when
municipalities should be notified and does not recognize that
others (e.g., those with easements or franchisees) may be ex-
posed to COCs. The commission is retaining the requirements
to notify these others who could also be exposed.

The commission disagrees with the AFCEE example of a small
release on the southern end of a ten acre site and a utility line,
railroad track, etc. on the northern end of the site requiring
notice to interest holders on the northern end of the site. In the
example provided, a small release on the southern end of the
site should not result in sample collection on the northern end of
the site. If it is necessary to collect samples in this area to define
the extent of the COCs, then it is appropriate to provide this
information to the applicable parties. The commission disagrees
with the commentor that only potentially affected property
owners and key interest holders should receive information
about the potential presence of COCs on property to which
they have legal access. The landowner should not be placed in
a position of having the burden to notify tenants when another
person is responsible for the COCs. A rule which relies more
upon exposure prevention and less pollution cleanup must have
adequate notice provisions to be protective. However, the
commission does agree that notice to tenants can be handled
best based upon an actual or probable exposure to COCs, and
has shifted such notice requirements to subsection (e) of this
section.

The commission also disagrees with the AFCEE that the
decision to provide information on sample collection activities
to interest holders (e.g., easement holder, franchisee, etc.)
should be left to the owner. The commission agrees with the
AFCEE that the proposed rule may have at times resulted in an
unwarranted breadth of notice, and has amended to rule focus
more on exposure potential as the basis for providing notice to
interest holders. However, the commission notes that interest
holders (e.g., those with an easement, franchise or right-of-way)
do have legal access to the subject property and may be at risk
to exposure as is noted by other commentors. If they are at risk
of exposure, then it is appropriate that they be noticed. Further,
there is no basis for making any distinction between on-site or
off-site notice when relying upon exposure prevention.

Concerning §350.55(a), Brown McCarroll & Oaks Hartline
commented that they support TNRCC’s decision to require
that information be made available to those with the specified
interest in off-site property and leased land at the time the
information is submitted to the TNRCC in a plan or report, rather
than within a certain number of days.

Concerning §350.55(a) Campbell, George & Strong commented
that for instances where the COCs are greater than the human
health PCLs, notification to these parties should only be
provided when there are complete or reasonably anticipated
to be complete exposure pathways. To accomplish this,
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we propose two notice options: (1) provide notice to only
those parties that might reasonably come into contact with
COCs in surface soils, groundwater, or other environmental
media. The person would make this determination based upon
the exposure pathway analysis done as part of the Affected
Property Assessment and provide the executive director with a
listing of those parties notified; or (2) provide notification by the
way of visible signage or markings at or in the vicinity of the PCL
exceedence area zone. The signage or markings must inform
the public or other parties who potentially come into contact with
the COCs (e.g. utility workers).

If either of these approaches were to be employed in the office
building example, the incongruous requirement to notify all the
tenants in the building would be avoided because there is no
reason to believe that the tenants would ever come into contact
with the groundwater. However, the affected property owner
would still be obligated to notify, either directly or through the
use of signage or markings, other parties such as municipal
workers digging up a sewer line in the vicinity of the building so
that they are not inadvertently exposed to COCs.

Concerning §350.55(a) Chevron commented that direct notic-
ing too many people may also result in premature law suits by
triggering statutes of limitation and placing "due diligence" bur-
dens on the notice recipients, resulting in duplicative investiga-
tions that may well be obviated by future remediation. Chevron
suggests specific revisions to the method of notice to ensure
that public participation remains meaningful without substantial
disruption of the corrective action process. For example, direct
notification could be limited to the landowner. Signs or mark-
ings at the affected property could provide adequate notification
to other parties and interest holders that may come into contact
with the COCs (e.g. utility workers). Alternatively, the process
might require actual or potentially complete exposure pathways
to be identified so a notification list could be developed based
on potential exposure to COCs.

Concerning §350.55(a), Chevron commented that the method
of notice should ensure that the information provided and the
universe of recipients will add value to the corrective action
process. The content of notices and distributed information
should ensure that recipients will not be overwhelmed by
preliminary data, confused by laboratory reports, and otherwise
alarmed by misunderstood information.

Concerning §350.55(a) Henry, Lowerre, Johnson & Frederick
strongly encourages TNRCC to require direct notification of po-
tentially affected landowners and tenants, as well as newspaper
notifications to the general public.

Concerning §350.55(a), Henry, Lowerre, Johnson & Frederick
recommend that direct notification to affected landowners and
tenants be required rather than notification only through news-
paper notice.

Concerning §350.55(a), Henry, Lowerre, Johnson & Frederick
commented that the commission may wish to consider including
a requirement that the facility provide in the public notification
the appropriate regulatory program’s mailing address and tele-
phone number.

Concerning §350.55(a), Henry, Lowerre, Johnson & Frederick
commented some representatives of the regulated industries
argue that repeated notification about contamination and the
responses to the contamination only confuses the public and
is not needed. They argue that the number and type of public

notifications (including those to local governments) should be
very limited and much less often than required in the current
rules. They argue that ongoing notifications might alarm
or confuse interested parties. The argument underestimates
the intelligence of the public. The argument makes the
assumptions: 1) that the public is not intelligent, 2) that the
notice of an environmental finding or proposed action cannot
be made in plain language, and 3) that affected persons do
not have access to experts who can assist them. All three
assumptions are wrong in many cases. The rules should
recognize that there are many cases, like Kelly Air Force Base,
where the local landowners have experts and want to participate
in decisions that affect the future uses of their lands. We believe
that it is important that effected parties have the opportunity to
review the information as it becomes available so that they can
gain a full understanding of the facts and risks.

Concerning §350.55(a) Henry, Lowerre, Johnson & Frederick
commented that if PCLs are exceeded, notification should be
within 15 days.

Concerning §350.55, PIC comments that they would further
urge that the rule prescribe the format of the required notice,
rather than relegating this issue to guidance. The importance
of public notice in this situation should be emphasized. The
PIC appreciates that the agency’s prior drafts of this rule were
criticized by some segments of the regulated community as
being too prescriptive. However, for the same reasons that
this notice is required to begin with, this notice should be
prescriptive. As noted in other sections of the preamble, the
commission has a goal of "consistent health-based notification
to landowners." If a uniform notice is not required which ensures
that pertinent information is laid out in a comprehensible format
concerning the results of the assessment and the various
parties’ rights and responsibilities concerning access to further
information, the goal of consistent notice is undermined. The
need for a prescribed, uniform, notice format is even more
compelling in instances where an actual exposure exists, as
contemplated under §350.55(e).

Concerning §350.55(a), AFCEE comments that technical and
analytical information will also be confusing to many property
owners. For example, under the proposed rule a responding
party will provide a notice of availability to a typical homeowner
when the first report containing the sample information is
provided to the TNRCC. It is not unlikely that many property
owners will request the information. If the homeowner requests
the information, within 14 days the homeowner will receive
anywhere from several pages to several volumes of field report
logs, chain of custody information, lab reports, QA/QC data,
and other information related to the samples, along with the
critical PCL values for the applicable land use classification.
This requirement is more likely to confuse and raise anxiety
than it will meaningfully inform the homeowner. As a practical
matter this requirement will waste untold reams of paper by
providing many copies of technical documents to parties who
will not understand the information.

Under the TNRCC rule there is also no standard for how this
information is presented to the requestor, and it will likely arrive
as a package of raw information. Note that the TNRCC staff
would not accept information provided in this raw format, but
instead expects professional reports that provide background
information, assessment protocol, etc., so that the staff can
properly evaluate the information presented to them. The
breadth and timing of the notice requirement does not afford
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a realistic opportunity for the information in question to be
distributed to the public in the same understandable format. It
is likewise unreasonable to set a requirement that information
be provided to the average homeowner in a format that would
not be acceptable to the TNRCC.

Concerning §350.55, Weston commented that it is unclear
throughout this section whether the requirement is to provide
a "Notice of Availability" of certain data, and provide the data
on request, or to provide the data initially.

With regard to these comments regarding the method of notice,
the commission points out that the proposed rule did not state
how notice had to be provided. The rule in §350.55(f) only listed
copies of letters as an example of what may constitute proof of
providing notice. However, the commission does acknowledge
that discussion in the draft RIA referenced postage and letters.
In response to Weston’s comment, the proposed rule required
only that a notice of availability be provided initially. The
commission is retaining this provision. Only if the person
receives a written request for further information, does the
person need to provide the data. The commission is not
prescribing the method by which notice is to be provided,
except in the instance of providing notice to a municipality
entity in which case notice must be directly provided to the
chief clerk or city secretary and in the case of newly amended
§350.55(e)(3). The performance requirement is simply that the
notice be effective in meeting the requirements of the rule. So,
in response to CSG, the commission will accept the use of
signs and the commission has added new performance criteria
to §350.55(d) regarding the use of signs. The commission
disagrees with Henry, Lowerre, Johnson & Frederick that the
rule should specify or require notice to be provided by a specific
method. Because of the vast differences in the characteristics of
affected properties that will be regulated under these provisions,
the commission has determined that it is best to allow all
effective options in order that the person can determine the
best balance of effectiveness and cost.

In response to the PIC, the commission attempted to develop a
notice form suitable to accurately communicate the necessary
information. It is not included in the rule because it was not
possible to create a form that is suitable for all occasions. Plac-
ing such a form in the rule will effectively make it impossible
to modify as necessary and appropriate to accommodate cer-
tain site-specific situations. Alternatively, a form will be placed
in guidance and the commission will encourage persons to use
the standardized form but allow modifications as necessary and
appropriate. The commission also notes that the rule states the
minimum information that must be included in the form. How-
ever, in response to this comment the commission amends sub-
sections (d) and (e) to allow the executive director to require that
information which documents notice was completed and to ver-
ify its sufficiency, and where it is not sufficient, re- notification
in an acceptable form will be mandated. The commission also
points out the sufficiency of notice carries the expectation that
the method of notice would be in English, or other language,
such as Spanish, which is appropriate for the community or in-
dividual.

The commission agrees with Henry, Lowerre, Johnson &
Frederick that the public is capable of assessing the information
required to be made available under the rule and that as
necessary, expert advice can be obtained. The commission
also agrees with Chevron and the AFCEE that recipients should
not be overwhelmed by preliminary data, confused by laboratory

reports, and otherwise alarmed by misunderstood information.
However, the commission disagrees that the rule requires the
persons requesting the information to receive volumes of field
report logs, chain of custody information, lab reports, QA/
QC data, and other information related to the samples. The
proposed rule specifically stated what information was to made
available, "The information made available shall include at
a minimum, all analytical results from the sample analyses
along with the critical PCL values for the applicable land use
classification . . ." It should be noted, that this section sets
the minimum information that must be made available and
that persons may submit additional factual information as they
desire. It is up to the person conducting the applicable notice
activities to do so in a manner which will not result in the
situations the commentor lists. The commission has confidence
that the persons responding to the rule have an adequate
knowledge of the risk-based process such that they can clearly
communicate the facts to the appropriate parties.

With regard to the timing of notice, the commission has
determined that the timing of the notice of availability of
information under §350.55(a) is most appropriately made at
the time that same information is provided to the commission.
Accordingly, the commission adopts the rule as proposed
regarding the timing of this aspect of notice. The commission
disagrees with the AFCEE that the breadth and timing of the
notice requirement does not afford a realistic opportunity for the
information to be distributed in an understandable format. The
commission concludes that this breadth and timing of providing
notice affords a realistic opportunity for the information to be
distributed and is appropriate for several reasons. First, the
commission agrees that the proposed breadth may have at
times been unwarranted, but notes that the breadth of notice
has been focused on exposure potential under the adopted rule.
Therefore, the default breadth of notice has now been reduced
to an appropriate scale. Second, the commission agrees with
Chevron, Environmental Resources Management in their earlier
listed comment about concrete proposals, and the AFCEE that
sufficient time should be provided to ensure the information is
conveyed in as clearly and accurately a manner as possible.
However, as proposed and adopted, the person should have
ample time to prepare the information. Obviously, if the person
has adequate time to prepare a plan and/or report for executive
director review, then they have had time to prepare the required
material for submission to the applicable parties. Third, more
timely notice, such as the 15 day recommendation provided by
Henry, Lowerre, Johnson & Frederick is not warranted. Such
short fuse notice is typically warranted only when there is an
actual or probable, as opposed to a potential, exposure concern.
The commission has specifically set forth requirements for
providing notice in exposure situations under subsection (e),
and therefore the commission sees no need to mandate a set
timeline for providing notice other than as adopted.

The commission disagrees with Henry, Lowerre, Johnson &
Frederick that a requirement that the facility provide in the
public notification the appropriate regulatory program’s mailing
address and telephone number should be in the rule. There
may be instances where notice is provided quickly to the
party potentially exposed and the executive director at the
same time. In this instance, the person should be directed
to contact the person providing notice as they will have the
most important information. The commission does note that the
person providing notice may include this information but does
not wish to make this a mandatory requirement.
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Concerning §350.55(a), Henry, Lowerre, Johnson & Frederick
commented they would prefer to see assessments carried out to
background levels of contaminants. We would also prefer to see
notice given to affected property owners when contamination
is detected above background levels, rather than when results
are above the protective concentration levels as proposed. We
believe that individual property owners have a right to know
when contaminants above background levels have been placed
on their property.

Concerning §350.55(a), Henry, Lowerre, Johnson & Frederick
recommend that TNRCC required the facility to provide com-
plete results of any off-site samples to the landowner and any
tenants, along with the PCLs and the basis for the PCLs, re-
gardless of whether the PCLs are exceeded. Henry, Lowerre,
Johnson & Frederick believes the public is entitled to be fully
informed of potential impacts to their property.

Concerning §350.55(a), Henry, Lowerre, Johnson & Frederick
commented that they note that the rule does allow parties to
request all test results, but we would like to see the affirmative
obligation of the responsible party to provide results expanded
to include those situations where off-site testing documents
levels above background.

Concerning §350.55, PIC commented that they would prefer to
see assessments carried out to background levels of contam-
inants. We would also prefer to see notice given to affected
property owners when contamination is detected above back-
ground levels, rather than when results are above the protective
concentration levels. We believe that individual property own-
ers have a right to know when contaminants above background
levels have been placed on their property. With this information,
such property owners would be allowed to make their own de-
cisions concerning whether they are comfortable with the levels
of contaminants discovered and whether they may wish to take
action based on this information – realizing that the levels have
been deemed adequately protective by the state. We note that
the rule does allow parties to request all test results, but we
would like to see the affirmative obligation of the responsible
party to provide results expanded to include those situations
where off-site testing documents levels above background.

Concerning §350.55(a), AFCEE commented that this section
requires that when samples are collected "all information related
to those samples, and any samples subsequently collected from
that property" be made available to property interest holders.
This provision is an unnecessary intrusion into the business
negotiations of parties involved in the sample collection. A
responsible person should not be able to take samples on the
property of another without obtaining permission to enter the
property and to take samples. Such action would expose the
responsible person to allegations of trespass, theft, and possibly
slander of title. As part of any agreement to provide access,
a property owner may require copies of all sample analyses,
reports, etc., as a condition of providing access. Further, if
the property interest holder is a lessee, franchisee, etc., the
duty and decision of whether to provide information on sample
collection activities should be left to that property owner.

Concerning §350.55(a), AFCEE requested eliminate this provi-
sion since sample collection should not be a trigger for providing
notice.

Despite AFCEE’s recommendations to the contrary, the com-
mission has maintained the collection of samples from a prop-
erty as the "trigger" for notification to the property owner.

The commission has earlier responded to the AFCEE’s com-
ments regarding the breadth of notice regarding interest hold-
ers. Notwithstanding those responses, the commission takes
the position that persons should be provided an opportunity to
access the information for their property that will be submitted
to the commission. The commission agrees that a responsi-
ble person should be able to take samples on the property of
another only with permission to enter the property and take
samples, and that providing the results to the person may be
typically arranged by contract. However, the commission is con-
cerned that this is exactly what may not occur. In order to en-
sure that the owner does have the opportunity to acquire this
information, the commission is retaining this important provision
in the rule. To this end, the commission does not agree with
the AFCEE recommendation to eliminate sample collection as a
trigger for notice to persons who are most likely to be exposed
(i.e., owners, and easement holders/franchisees and lessees
when COCs exceed Tier 1 human health PCLs in those ease-
ment/franchisee areas) and maintains such a trigger in the rule.

In response to Henry, Lowerre, Johnson & Frederick’s and
the PIC’s request for the notice to required at concentrations
above background, the commission has chosen to require that
notification be tied to the assessment requirements. The Public
Interest Council’s concern regarding the level of assessment
is best addressed under §350.51. However, in response to
this comment, the assessment requirements are adequate to
identify areas on off-site properties with COCs in excess of
residential PCLs, and as such, meets the mandates of the
commission to protect human health. Therefore, §350.51
and this section have not been amended to link assessment
or notice requirements to background COC concentrations.
However, if a person collects samples from a property under
this Chapter, then that property owner does get to obtain the
same information pertaining to those samples that is submitted
to the commission. If the information is not submitted to
the commission, then the person must rely on private sector
resolution of the matter. The commission notes the rule
provisions in §350.2(a) which states: "Additionally, no person
shall submit information to the executive director or to parties
who are required to be provided information under this Chapter
which they know or reasonably should have known to be false
or intentionally misleading, or fail to submit available information
which is critical to the understanding of the matter at hand or
to the basis of critical decisions which reasonably would have
been influenced by that information." Therefore, accountability
is placed on the person to comply with all notice requirements
with integrity and in an appropriately comprehensive manner.

Consequently, in certain situations, persons may be providing
information to owners of property where samples were collected
which will document levels of COCs in excess of background,
but at concentrations less than Tier 1 human health PCLs.
The person is still also required to provide the critical PCLs
for the applicable land use as part of the notice. If the
person does not otherwise provide the derivation of the PCLs to
the landowner or current easement holders/franchisees, such
information will be on file at the agency’s Central Office in
Austin and available to the public unless it has not been
submitted to the commission. In response to Henry, Lowerre,
Johnson & Frederick’s comments regarding notice to tenants,
the principal requirements for providing notice to tenants are
now concentrated in subsection (e). Under subsection (e)
tenants, as well as others, will receive notice any time it is
determined that they are actually or probably exposed to COCs
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which exceed the Tier 1 human health PCLs. The commission
determined that reliance on Tier 1 human health PCLs ensures
the most consistent and timely basis for notice.

Concerning §350.55(a) AFCEE comments that the standard set
by this provision is also vague since the phrase "all information"
does not define or limit what information might be "related" to
the samples. For example, this requirement could be defined
so broadly as to include unverified data, draft reports, or even
a responding party’s internal memoranda or confidential infor-
mation concerning its investigation to determine the source of
the release. This would be contrary to policies that encourage
facilities to perform internal investigations and audits to help
prevent reoccurrence of the events causing the release. Along
a similar vein, this requirement could also erode existing priv-
ileges recognized by existing law. For example, if an attorney
hires a consulting expert to take samples on a client’s property,
this proposed TRRP notice provision could be interpreted to re-
quire that such samples and all related information be provided
to the tenants, lessees, etc., who might have an interest in the
property. Under state and federal law this information would be
protected from discovery under the attorney client and attorney
work product privileges. A more practical standard would be
to make the same information available to property owners that
would otherwise be submitted and available to TNRCC. TNRCC
has a statutory duty to evaluate the investigation and assess-
ment of environmental releases. However, it does not impose
a requirement that "all information" be provided to the staff. In-
stead, TNRCC requires submittal of the information necessary
for TNRCC’s technical staff to make an informed evaluation of
the situation.

The commission does concur with AFCEE that the proposed
rule requirement that persons are to provide "all information"
related to those samples is vague and potentially problematic
and has amended the rule to clarify that analytical results
related to the samples which is provided to the executive director
is required to be made available to the persons requesting
such information. Subsection (a) further specifies the minimum
information which must be made available.

Concerning §350.55(a), Campbell, George & Strong suggested
that the commission delete notification to parties other than
the landowner for exceedances of ecological PCLs (30 TAC
§350.55(a)). Section 350.55(a) goes on to require notice to the
same group of persons and interest holders mentioned above
when information becomes available regarding exceedances of
ecological PCLs. Since the purported purpose of the notification
provision is to make people who use or might use the affected
property aware of the existence chemicals on the property, what
purpose is served by providing these same people with notice of
exceedances of ecological PCLs? Notification to persons other
than the landowner where sampling and analysis is conducted
for ecological purposes should be eliminated from the rule.

Concerning §350.55, Region 6 commented that subsection
§350.55(a). In not requiring that both the human health
and ecological risk-based evaluation be submitted concurrently,
the rule gives the appearance that ecological protection is of
secondary importance. Ecological resources should be given
equal protection.

Concerning §350.55 KOCH comments that for sites with a
complete ecological exposure pathway, what is the purpose
of providing human health PCLs to the adjacent property
owner? A person should be able to wait until the ecological

risk assessment is approved before having to notify adjacent
property owners. This proposed requirement assumes that
COCs on the adjacent property trigger an ecological risk
assessment.

Concerning §350.55(a), TCC and TXOGA commented that
although we believe that notification should be based solely on
the critical human health criteria, if the agency intends to require
notification based on ecological PCLs, it should be restricted to
the landowner only.

With regard to ecological PCLs the commission disagrees with
the Campbell, George & Strong, TCC and TXOGA, that only
landowners should be provided ecological PCLs if ecological
PCLs are developed. However, the commission agrees that
it makes sense to limit this information to landowners and
tenants. It is important to provide this information to tenants
(leaseholders), as they may also have or own ecological
receptors on the property. The commission does not believe
that the "high rise" scenario mentioned in earlier comments
should be much of a factor for ecological concerns as such
site conditions would not likely be suitable habitat/areas and
would generally be excluded from further consideration following
evaluation under the Tier 1 Exclusion Criteria Checklist. The
commission has amended the rule in response to comment to
restrict notice to the owner of each property where exceeded
and to leaseholders.

With regard to the basis of notice and timing of notice for
ecological concerns, Region 6 and KOCH raised concerns. In
response to KOCH, the rule sets forward different bases for
notice. Any time samples are collected from a property, the
rule requires a notice of availability of information and critical
PCLs to be provided to the property owner. Human health
PCLs are always part of the critical PCL evaluation in order
that persons may have a context within which to evaluate the
sample results with regard to human health. These could be
Tier 1, 2, or 3 PCLs. If ecological exposure pathways are
complete and final ecological PCLs are developed under Tier
2 or 3 of the ecological PCL development process, and the
ecological PCLs are the driver, then the ecological PCL would
ultimately become the critical PCL. The commission sees no
basis to await providing information that pertains to human
health matters because an ecological PCL evaluation has not
been completed. Property owners will still want a human health
protection context. However, the commission is concerned that
because preliminary ecological PCLs may be developed as one
works through Tiers 2 and 3, that persons might misinterpret
the rule such that development of any preliminary PCL could
trigger notice. That is not the commission’s intent. In order the
clarify the commission’s intent in this regard, the commission
has further amended the rule to tie notice to the final ecological
PCLs that have been approved by the executive director as the
basis for remedial decisions. The commission also points out
that the person does not need to provide notice for ecological
purposes unless the approved final ecological PCL is the critical
PCL for a property. In that case, the person would need to
provide updated critical PCLs to the owner and leaseholder
for the property where the ecological PCLs are the critical
PCLs. Therefore, for some individual portions within an affected
property critical PCLs may be based on a human health driver
whereas critical PCLs for other individual properties within the
same affected property may be based on an ecological driver.
Until the final ecological PCL is approved by the executive
director, the person is not required to provide notice based on
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ecological concerns. Also in response to KOCH’s comment
that the proposed requirements assume an ecological risk
assessment is triggered because COCs are present on an
adjacent property, the commission agrees that an ecological
risk assessment may not be required. However, a release of
COCs does trigger at least a Tier 1 ecological evaluation for
the affected property which could be on-site or off-site. If the
evaluation stops at Tier 1, then the commission agrees that no
ecological risk assessment was performed. The proposed rule
is correct in referencing an Ecological Risk Assessment as that
is how ecological PCLs are established.

In response to Region 6’s concern about the timing and
relative importance of ecological evaluations as it relates to
concurrent submission of ecological PCLs and human health
PCLs, the commission notes the concern but emphasizes that
ecological receptors are provided appropriate protection and
that the relative timing of the development of the PCLs is not
important, as the person must determine the critical PCL which
is the lowest of either the human health PCL or ecological
PCL. Ecological PCL evaluations are not as straight forward
as human health PCL evaluations. Due to potential time delay
to establish ecological PCLs, the commission is requiring more
timely notice of the availability of critical PCLs based on human
health considerations. This is not to imply that the commission
somehow does not place importance on ecological protection,
but it is just a matter of real world circumstance. Further, the
commission is perplexed at the inference on the part of the
Region 6 that the commission is not placing importance on
ecological protection as it is the commission and not Region
6 that is adopting corrective action regulations which lay out a
framework for rendering affected sites ecologically protective.

The commission has added these same notice provisions
regarding the ecological exposure pathway to §350.55(b) in
order to avoid confusion, as the same basis for notification
would exist under subsection (b) as it would for subsection (a).

Concerning §350.55(a), Brown Carls & Mitchell questioned how
do the notification requirements of this section apply in the VCP,
which has its own notification requirements? Brown Carls &
Mitchell believes that the TRRP public notification rules should
supercede the VCP public notification rule at 30 TAC §333.11,
and that the public notice rules at §333.11 should be withdrawn.

Concerning §350.55, Environmental Resources Management
commented that the proposed notification requirements under
§350.55 will disrupt the corrective action process and discour-
age many from voluntary cleanups for fear of unwarranted law-
suits and tort claims.

The commission clarifies that the provisions of §350.55 do ap-
ply to the Voluntary Cleanup Program (VCP) and that through
a companion rule change the existing notice provisions of the
VCP rules are withdrawn. The commission disagrees with Envi-
ronmental Resources Management that the notification process
will disrupt the corrective action process and discourage many
from voluntary cleanups. In fact, the TRRP rule’s notice provi-
sions are less stringent than the current notice provisions VCP
rule, which will be replaced by the TRRP notice provisions.

Concerning §350.55(b), Henry, Lowerre, Johnson & Frederick
believes that the duty to notify should not turn on submission of
this information, but rather should be required whenever a party
receives the information.

The commission disagrees with the commentor and notes
that persons may have protection under state law, which
limit requirements to provide to others some environmental
information collected for specific purposes (e.g., environmental
audits).

Concerning §350.55(b), AFCEE is concerned with this section
are the same as those expressed above for subsection (a).
Namely, "all information" is a vague and overly broad standard,
even the minimal required information will be confusing to the
average property owner, and the property ownership criteria
is overly broad. The AFCEE’s proposals for addressing these
concerns are the same as proposed for subsection (a).

The commission notes that there is no reference to "all infor-
mation" in this subsection and that the property ownership cri-
teria is changed to match the revision discussed earlier in re-
gard to subsection (a). Additionally in response to this com-
mentor and the fact that the comments received for subsection
(a) are equally applicable to subsection (b), subsection (b) was
amended to conform with the changes to subsection (a). In re-
gard to the comments received on subsection (b) requesting the
timing and breadth of notice to be revised so that information
can realistically be made available, the commission refers the
reader to the discussion of subsection (a). Further to define the
breadth of notice and clarify some vagueness in the proposed
rule, the commission added the example of COC distribution
maps as an illustration of what might constitute the "other infor-
mation" that triggers notification under subsection (b).

Concerning §350.55(b),AFCEE recommends revising the timing
and breadth of this section so the information can realistically
be made available to the landowner in the same format provided
to the TNRCC.

The commission disagrees with the commentor’s assertion that
information cannot be made available to the applicable parties
in the same format provided to the executive director. In fact,
persons can provide copies of the same information provided
to the executive director to satisfy this subsection as well as
subsections (a) and (c). The commission refers the reader to
this same subject matter under subsection (a) as the response
is the same.

Concerning §350.55(c), Strasburger & Price commented that to
clarify what historical information is to be provided, we suggest
that this provision be rewritten to provide: "The person shall
provide notice of the availability of historical information (i.e.,
actual sampling and analysis data collected on the property
described in subsection (a) of this section prior to these rules
being applicable to that property) . . . "

The commission agrees with the commentor’s suggestion for
the reason stated and is making the recommended rule change.

Concerning §350.55(c), Brown McCarroll & Oaks Hartline
commented that this subsection requires that certain historical
information be provided to persons with a fee ownership in off-
site properties or leased land. Brown McCarroll & Oaks Hartline
supports TNRCC’s revision to this provision which clarifies the
type of historical information to be made available.

Concerning §350.55(c), Chevron and Campbell, George &
Strong recommends modifying the requirement to provide his-
torical information pursuant to §350.55(c) to only that informa-
tion that was collected by the party making the notification (30
TAC ,§350.55(c)).
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Concerning §350.55(c), Environmental Fuel Systems and ICE
commented that in subsection (c) of this section, does this imply
that the person has control of the historical information? Does
it also assume that the validity of the information is good, or
may be presumed to be?

Concerning §350.55(c), TCC and TXOGA commented that the
rule language should be changed to read that only the historical
information (i.e. actual sampling and analysis data) collected
by the person be subject to the Notice of Available requirement.
The person should not be required to provide notice for data
collected by other public or private parties.

The commission disagrees with the commentors and notes that
if the person submits the data to the commission, regardless
of who collected the data, then this information is a part of
the public record unless confidential by law. Submitting this
information to the commission and to the requestor does not
necessary imply that the person has control over the collection
or validity of the data. If the person asserts that they are
not responsible for the collection or accuracy of the data, this
clarification should be provided to both the commission and all
persons requesting a copy of this information.

Concerning §350.55(c), AFCEE’s concerns with this section
are similar to those expressed above for subsection (a). In
addition this provision imposes a duty to provide additional
historical information that may have little or no relevance to the
assessment and evaluation of potential risk to the landowner.
This provision may encourage requests for historical information
for no other reason than a fishing expedition for records for
potential lawsuits. The AFCEE’s proposals for addressing these
concerns are similar to those proposed for subsection (a).

The commission disagrees that the rule requires historical infor-
mation that may have little or no relevance to the assessment
and evaluation of potential risk to be made available. Further,
the commission clarifies that the rule only requires "historical"
information be made available that is submitted for review to the
executive director. Any information that is submitted to the ex-
ecutive director for use in decision making on these properties
should also be available to the public, specifically those with
legal access to these areas.

Concerning §350.55(c), AFCEE commented to revise the sec-
tion to provide the requesters with only that historical information
required to be provided to the TNRCC.

The commission notes that this subsection only pertains to
information which is included in a plan and/or report submitted
to the executive director for review under these rules which
includes this same historical information.

Concerning §350.55(c), Weston commented that the require-
ment to provide notice of the availability of historical information
should only be required of a responsible party or the party col-
lecting the data. For instance, a new property owner that is
obtaining an IOP should not be required to submit a notice of
availability for information that they were not responsible for col-
lecting.

The commission notes that the TRRP rules are not applicable to
the Innocent Owner or Operator Program for affected property
assessments or notification requirements.

§350.55(d)

Concerning §350.55(d), Brown McCarroll & Oaks Hartline
commented that TRRP sets out the time frame for providing

information requested by persons with a fee ownership in
off-site property or leased land. Brown McCarroll & Oaks
Hartline supports TNRCC’s revision of this provision to allow 14
days rather than seven days to supply requested information.
However, given the fact that large volumes of information may be
involved, Brown McCarroll & Oaks Hartline continues to believe
that 21 days is more appropriate.

The commission disagrees that 14 days is not enough time to
respond to requests for information because, at this point in
time all parties which may request information are known and it
is simply a matter of making the appropriate number of copies
and sending the information to a known address. Also, it is
very unlikely that all requests for information will be received
by the person on the same day, thus the response due dates
will actually be spread over some time period. The commission
notes that the rule originally proposed as subsection (d) has
been moved to subsection (f).

Concerning §350.55(d), Strasburger & Price commented that
to facilitate the notification process, this regulation should be
clarified to provide that the third parties must make their request
in writing to the person and address specified in the notification
(§350.55(a)(b)(c)) they receive. We suggest that the language
be revised to read: "Once the leaseholder, franchisee, property
owner or interest holder of record requests in writing that the
information required to be made available in subsections (a), (b)
or (c) of this section from the person providing the notice and
at the address provided on the notice, the person must deliver
. . . ."

The commission agrees with the commentor for the rea-
sons stated and is making the recommended rule change in
amended subsection (f).

Concerning §350.55(d), KOCH commented that they agree that
a person should provide information to a requestor within a
reasonable time. However, this requirement should have a clear
expiration date.

For example, a person would only have to provide information
for a maximum of three years after these data are submitted to
the commission.

The commission agrees that there should be a reasonable
time limit in which the person is responsible for providing the
recommended language. However, in lieu of three years the
commission has amended subsections (d) and (e) to add a
requirement to maintain the information related to notice (e.g.,
sample results, exposure assessments, documentation of who
was noticed, when, and what information was provided) for
a minimum of five years following issuance of a no further
action letter. It is reasonable that the person should therefore
be able to provide the information up to this point in time.
Beyond this period of time, the requirement of keep providing
this information upon request is burdensome in the opinion of
the commission. If requests are received after this time period
has elapsed, then the person may direct the request to the
commission.

Concerning §350.55(d), AFCEE commented that this provision
should be revised to make delivery of the information more
practical, especially where a large number of parties might
request the information. First, the rule should recognize and
allow the use of already existing public information systems that
may be in place at some facilities. Second, the rule should make
it clear that to "deliver the information" includes the ability to
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place the information in an accessible location for inspection by
members of the public. Requiring direct delivery of data to large
numbers of requesters will result in a significant administrative
and financial burden, especially when many requesters may
only need to browse through the information, rather than obtain
copies. Third, the 14 day time period will not be a reasonable
time if a large number of parties request the information unless
the information can be provided by placement in a central
repository as described above. Finally, parties who do request
copies of the information should pay the reasonable copy
cost for the requested information. Under the Texas Open
Records Act and the Freedom of Information Act state and
federal agencies require the public to pay the reasonable cost
of obtaining copies of public information. This should likewise
be a requirement if members of the public wish to obtain copies
of data under the TRRP. Without such a requirement there is
no incentive for a requestor to exercise discretion in the amount
of information requested.

The commission disagrees with the commentor that the rule
should allow the person to place the information in an accessible
location for inspection by members of the public instead of
providing actual copies of the applicable information upon
request. To only require placing the information in an accessible
location will be an undue burden on potentially impacted parties
(e.g., where an easement, franchise or right-of-way is held by
another person). The commission notes that persons can place
information in an accessible location for inspection by members
of the public and make this fact known in the notice of availability
of information as long as it is clear that the person can request
the information directly from the person providing notice. The
availability of information in this accessible location may reduce
the number of parties who request copies of the applicable
information. The commission disagrees that 14 days is not
enough time to respond to requests for information because,
at this point in time the party(ies) requesting the information
are known and it is simply a matter of making a copy(ies) and
sending the information to a known address(es). Also, it is
very unlikely that all requests for information will be received by
the person on the same day, thus the response due dates will
actually be spread over some time period. The commission
notes that these 14 day provisions originally proposed as
subsection (d) have been moved to subsection (f).

The commission agrees that there are costs associated with
the notification requirements of the rule and that in some
circumstances (e.g., large areas of off-site contamination) there
could be a significant administrative and financial burden.
However, the commission disagrees with the commentor that
parties who request copies of information should pay the copy
costs for the requested information. The commission is not
developing a notice process which could limit a person’s ability
to receive information on their ability to pay for copies of the
applicable information. The commission believes there is a
significant distinction between the cost it charges for copies
requested under the Texas Open Records Act and those costs
associated with the notice provisions of the rule which are borne
by the person potentially responsible for contamination.

Concerning §350.55(e), Strasburger & Price commented that
the proposed regulation requires notification to third parties
when there is "exposure to a COC at a concentration which
exceeds the critical PCL." The only purpose this regulation
seems to serve is to invite litigation. Moreover, the TNRCC is
requiring regulated entities to make statements to third parties

that, in all probability, will be used against them in litigation.
This regulation will have a chilling effect on conducting voluntary
remediations, particularly when the person required to make the
notification is not responsible for the contamination.

The commission disagrees that the only purpose this regulation
serves is to invite litigation. Clearly, the purpose is to alert
those parties required to receive notice that exposure to COCs
is likely. The commission intends to prevent exposure to COCs
where possible and to correct exposure where it is already
occurring.

Concerning §350.55(e), Brown McCarroll & Oaks Hartline
supports this provision as revised to clarify that notice is to be
provided no later than 35 days from receipt of the laboratory
analysis from the performing laboratory.

The commission notes that the time frame has been extended
to 60 days and refers the commentor to the response below
which provides further discussion on the time frame required
under this subsection.

Concerning §350.55(e), Brown McCarroll & Oaks Hartline
believes that the notification requirement should be based on a
comparison of site concentrations to risk-based exposure levels
(RBELs) rather than protective concentration levels (PCLs).

The commission is revising the text to provide more specific cri-
teria to trigger notification under this subsection. However, the
commission disagrees with the commentor that the comparison
should be to risk-based exposure limits (RBELs) rather than
protective concentration levels (PCLs). While some compar-
isons can be made to RBELs (e.g., the air inhalation pathway
for off-site receptors) others cannot be made to RBELs and
must made be made with PCLs. The TotSoil

Comb
PCL includes

cross-media transfer (e.g., a concentration in soil which is pro-
tective of the associated inhalation of vapors and particulates)
and adds across pathways. Thus for soils, the comparison must
be made to a PCL. Also, only PCLs can be used to evaluate
exposure to multiple COCs.

Concerning §350.55(e), Chevron commented that the timing of
notification requirements should also be revised. Regarding the
35-day notice, for example, the agency should provide sufficient
instruction in the rule as to what constitutes an actual exposure
condition.

Concerning §350.55(e), Chevron and Campbell, George &
Strong commented that the TNRCC should clarify the require-
ment to provide immediate notification (i.e. within 35 days from
receipt of laboratory data) for "actual human exposure to a COC
at a concentration which exceeds the critical PCL"; the terms
"actual human exposure" are not expressly defined. Is there ac-
tual human exposure if a property contains potable water wells,
now plugged or otherwise inactive? Does it occur when surface
soils exceed critical PCLs and people walk across the ground?
The range of exposure scenarios that might be encompassed
within these terms is virtually limitless. The agency should pro-
vided sufficient instruction in the rule as to what constitutes an
"actual exposure condition".

Concerning §350.55(e), Chevron commented that while the fo-
cus of the immediate notice requirement is on "human expo-
sure," the requirement provides notification of exceedances of
"critical PCLs". A critical PCL is defined as the lower of the
human health and ecological PCLs for a given COC. If the crit-
ical PCL for a COC is the ecological PCL, there is no pur-
pose served by providing immediate notification of an "actual
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exposure to human health." The rule language and perhaps the
preamble should be modified to clarify that the comparison is
only made to the human health PCL.

Concerning §350.55(e), Groundwater Services commented that
the definition of an actual human exposure condition which
might trigger an immediate notification requirement is unclear.
PCLs represent chronic exposure limits which only pose risk for
long-term exposure. For example, the presence of exposed
surface soils exceeding a soil direct contact PCL does not
represent an exceedence of a target risk limit unless persons
are actually touching the soil on a daily basis for 25 or 30
years. An immediate hazard is posed only by exceedence of
an acute exposure limit, which is typically orders of magnitude
higher than a PCL. Furthermore, the scope of those exposed
is unclear and may prove highly problematic for buildings with
visitors, none of whom are likely to be exposed at harmful levels.

Recommended Revision: Revise rule to state that immediate
exposure control measures and notification of property owners
and interest holders will be required for site conditions deter-
mined to result in: i) actual human exposure to acutely haz-
ardous concentrations of COCs, or ii) consumption of ground-
water in excess of drinking water standards.

Concerning §350.55(e), KOCH commented that if actual human
exposure is occurring, why would a notice state that "exposure
to COCs is only possible?" Further, what type of information
must be provided upon request?

Concerning §350.55(e), Phillips commented that they disagree
with the §350.55(e) provision that requires a notice for "actual
human exposure" to a COC that exceeds a critical PCL. First,
any notification should be based solely on PCLs based on
human health. An ecological-based PCL has no relevance with
regard to human exposures. Second, "actual human exposure"
must be further defined and should reflect an exposure that
would result in a substantial or imminent threat. If this test
is not made, considerably more time than 35 days should be
allowed for notification in order to allow time for verification by
resampling, reanalysis or comparison with higher order (e.g.
Tier 2) PCLs.

Concerning §350.55(e), AFCEE commented that this section
does not define how to establish whether "actual human
exposure" has occurred. This phrase might be interpreted to
require notice when a site evaluation concludes that a COC is
likely to be present at levels above the critical human health PCL
for a completed exposure pathway. However, this is based on
the assumption that an analytical demonstration that there are
COCs present at levels above the critical PCL level is conclusive
proof that there has in fact been an actual human exposure to
COCs. There is also concern with the current wording of the
rule because it tends to presume that a party has been exposed
to COCs and may unnecessarily alarm a party notified under
this provision. In addition, once a responding person provides
notice under this provision it may be used in a civil law suit as
evidence in support of a negligence per se allegation that the
responding person has exposed the party to COCs. While it is
important that a party is made aware of the potential exposure,
it is equally important that the notice be based on sound science
and be factually and accurately stated.

Concerning §350.55(e), AFCEE recommends that the commis-
sion revise the sections to clarify the meaning of "actual human
exposure" and ensure that the clarification is based on sound
science.

The commission agrees that the reference to "actual human
exposure" is unclear and is revising the rule to be more
specific. The commission agrees with the criteria of requiring
notice when there is, for example, ingestion of groundwater
with concentrations of COCs exceeding the GWGW

Ing
PCL.

Accordingly, the commission has amended the rule by adding
specific examples of actual human exposure conditions. The
commission disagrees that the rule tends to presume that a
party has been exposed to COCs. The commission anticipates
that persons will evaluate conceptual exposure models to
determine if persons are actually exposed or not. However, in
response to KOCH’s comment regarding possible exposures,
the commission has amended the rule to focus notice on actual
or probable exposures. The term "possible" is very subjective
and opens to door for unrealistic, but possible situations to
be assumed. The term probable is more definitive in the
commission’s estimation. Therefore, now as amended, the
notice provision is only triggered when an individual is actually
or probably being exposed to COCs in excess of Tier 1 PCLs.

The commission does agree with the commentor that the
notice should be based on sound science and be factually
and accurately stated, as it is in no one’s best interest to
unnecessarily alarm someone. In this regard the commission
has amended the rule to allow the executive director to require
the notice to be re-completed when it is the executive director’s
evaluation that the notice was not sufficiently factual or clear.

The commission does not agree that it is appropriate to
limit timely notification for contact with contaminated soils
to only those situations where there is acutely hazardous
concentrations. The commission’s goal is to prevent acute or
chronic exposure; to only provide this early notice when there is
acutely hazardous concentrations would not be consistent with
this goal.

With regard to the concern regarding ecological PCLs, the
commission agrees for the reasons stated and the rule is
changed to limit notice to situations where concentrations
exceed the Tier 1 human health PCL.

Concerning §350.55(e), Chevron commented that the deadline
for notification should be extended to at least 90 days so that
the person can efficiently process available data and more
accurately assess exposure risks using Tiers 1, 2 or 3.

Concerning §350.55(e), Chevron commented that since notifi-
cation must be provided within 35 days of receipt of laboratory
data (we assume final validated data), a comparison with the
Tier 1 PCLs is likely, given the brevity of time to develop more
realistic PCLs under Tier 2 or 3. Accordingly, such information
is likely to arouse unfounded concerns among the parties be-
ing notified, especially where the same exceedence poses no
problem based on a comparison of Tier 2 or 3 PCL values with
the COC concentrations.

The commission agrees for the reasons stated and the rule
is changed to limit notice to situations where concentrations
exceed the Tier 1 human health PCL. The commission notes
that the rule is amended to extend the time period to 60 days,
which is more than adequate to allow for resampling and data
validation. Although the trigger for notice is Tier 1 human health
PCLs, the extra time will allow the person to develop Tier 2 or
3 PCLs by which to explain what the protective concentration
actually is for the affected property. The commission does note
that the performance goal is that notices are conducted as
soon as possible, but no later than 60 days. With regard to
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Chevron’s assumption of final validated data, the commission
notes that the 60 days includes the time required to validate the
data. However, because the exposed populations may change
over time, the commission has also included a new provision
within subsection (e) to require notice to those additional
parties exposed within 14 days of the date actual or probable
exposure is documented, unless new sampling is the basis of
the determination in which case 60 day maximum still applies.

Concerning §350.55(f), Brown McCarroll & Oaks Hartline com-
mented that this subsection specifies requirements for docu-
menting notice required by §350.55. Brown McCarroll & Oaks
Hartline supports TNRCC’s inclusion of language allowing a
person to document failed attempts to notify an off-site interest
holder or the owner of leased land. Brown McCarroll & Oaks
Hartline is concerned, however, that evidence of two failed at-
tempts (i.e., two returned letters) will not be available to provide
to TNRCC within 30 days of the notice date. Typically, one
would not know to resend a letter until the first letter is returned
undelivered. Letters are often not returned promptly. The last
sentence of this section should be revised to read: A person
may satisfy this requirement by demonstrating through two doc-
umented (e.g., return receipt requested letters) failed attempts
that they were unsuccessful at notifying all persons required to
receive notice. Documentation of the failed attempts should be
provided to the executive director as soon as possible (which
may be more than 30 days after the required notice date).

The commission agrees with the commentor that 30 days may
not be adequate time for the reasons stated. The commission
is revising the rule to extend this time period to 60 days and
is moving this requirement to subsection (d). However, with
regard to providing proof of notice in regard to actual or probable
exposures as addressed in subsection (e), the commission
has amended subsection (e) to require the person to provide
documentation certifying that notice has been provided within
30 days of the date notices are due, thus the discussion relating
to documenting failed attempts has been removed.

Concerning §350.55(f), Henry, Lowerre, Johnson & Frederick
commented that the proposed rules should require proof that
notice has occurred.

Concerning §350.55(f), AFCEE recommends the commission
clarify the notice provision to allow certification as a more prac-
tical and economical means of demonstrating proof of notice
to TNRCC. Existing public information and communication sys-
tems should be recognized as an allowable means of demon-
strating compliance with the rule.

The commission agrees with Henry, Lowerre, Johnson & Fred-
erick that proof of notice should be required. The commission
also agrees with the AFCEE that certification is an effective
method to document that notices have been appropriately com-
pleted as it places the responsibility where it should be, on the
person, but allows the person to conduct the notice in the most
effective and efficient manner. Therefore, the commission main-
tains the provision for persons to document that proper notice
has been conducted, and has amended the rule in subsections
(d) and (e) to require the person to submit a notarized statement
signed by the person and certifying that all notice requirements
are met. The statement must identity any persons notified di-
rectly. The statement must identity any persons notified directly.
Also, as discussed earlier, the use of existing public information
and communication systems may possibly be used to satisfy

some the notice requirements. The person is responsible for
making this determination.

Concerning §350.55(f), AFCEE commented that the require-
ments in this subsection may work adequately for limited notice
situations, but will prove to be cumbersome, expensive and pro-
vide inadequate time to address situations where broad notice
is required. For example, if a fairly expansive release to ground-
water is suspected in a downtown, high rise office environment,
or in a metropolitan densely populated apartment complex or
residential neighborhood, hundreds or even thousands of par-
ties could require notification under each of the various require-
ments of §350.55. Each time the responding person would be
required to notify each party by certified mail, return receipt re-
quested. Each time, assuming a certain percentage of the re-
turn receipts were not received from notified parties, a second
certified mailing would be sent to a subset of the initial group.
After all return receipts were received, and after documentation
of two failed attempts to notify non-responding parties, copies
would be made of all 10,000 receipts for delivery to TNRCC.

The commission clarifies that the method of notice is not
specified in most circumstances. In subsection (d) and (e),
signs and the requirements for their use are referenced. In
fact, in response to this comment and earlier comments from
Campbell, George & Strong and Chevron, signs are required
to be used under subsection (e) to provide notice within public
areas such as parks or playgrounds since direct notice via other
means is not possible. Generally, the person may choose the
method as long as they can demonstrate that the appropriate
parties actually received the notice. The commission does not
specify in the proposed rule or in today’s rule that certified mail
must be used to document notice.

SUBCHAPTER D–DEVELOPMENT OF PROTECTIVE CON-
CENTRATION LEVELS

§350.71. General Requirements.

Concerning §350.71, KOCH commented that it would be very
helpful to have a general discussion of how PCLs are calculated
and applied. The tiered approach should also be briefly
described. For example, the tiered approach is not discussed
until §350.74. Similar general discussions are provided at
§350.3 and §350.31.

The commission is hesitant to include such a description
as it adds length to the rule, but KOCH is correct in that
a very short explanation of how PCLs are calculated and
applied may be beneficial. The commission amends §350.71(a)
accordingly to provide a short explanation of the PCL calculation
and application process. The commission anticipates the
development of guidance which will provide a more thorough
overview of the PCL calculation and application process.

Concerning §350.71, Henry, Lowerre, Johnson & Frederick
commented that the risk assessments do not rely upon evalua-
tions of the most sensitive persons who will be affected. Even if
the contamination is next to a grade school, the greater sensitiv-
ity of children who will be exposed is not considered. Likewise,
the synergistic effects of exposure to multiple sources in an area
is not considered.

The commission disagrees with the statement that the TRRP
is not protective of sensitive subgroups such as children. The
methodologies, along with their accompanying toxicity values
and exposure parameters, which serve as the basis for the
TRRP, address protection of sensitive subgroups in several
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ways. First, in calculating toxicity values for noncarcinogens
(e.g., RfDs and RfCs), an uncertainty factor of 10 is incorporated
to account for variation in the general population (intraspecies
variability). Such an adjustment is purposefully incorporated to
account for the fact that some individuals may be more sensitive
than others. Second, in establishing the exposure scenarios for
residential land use, the commission evaluated a young child
(0-6 years old) exposure scenario, an adult exposure scenario,
and an age-adjusted (0-30 years old) exposure scenario. In the
course of conducting this evaluation, carcinogens and noncar-
cinogens were evaluated separately and the most conservative
exposure scenario was selected as the basis for the carcino-
genic and noncarcinogenic RBEL calculation. Further, as out-
lined in §350.71(g) of the TRRP rule, a person must establish
separate PCLs for both carcinogenic and noncarcinogenic ef-
fects for COCs which induce both spectra of responses and
then must use the lower (i.e., more conservative) of the two
PCLs. Finally, in establishing the critical Tier 1 soil PCL for
each COC, §350.78(a) requires persons to select the lowest of
the TotSoil

Comb
(i.e., the human health based PCL), the GWSoil (i.e.,

the groundwater protection PCL for soils overlying class 1 and
2 groundwaters), and the GWSoil

Class3
PCLs (i.e., the groundwater

protection PCL for soils overlying class 3 groundwaters). For
the majority of COCs (i.e., 92% of the residential values and
94% of the commercial/industrial values), the Tier 1 GWSoil PCL
is in fact the lowest value and therefore, the critical Tier 1 PCL
is set at a level well below that necessary for protecting against
potential adverse health effects associated with exposures to
affected soils.

With respect to the statement that TRRP does not consider
synergistic effects, the TRRP rule does address the fact that
individuals may be exposed to multiple chemicals via multiple
routes of exposure. For example, §350.71(c)(4) requires per-
sons to calculate a soil PCL based on consideration of com-
bined exposures via inhalation of volatile emissions and partic-
ulates, ingestion, dermal contact, and ingestion of above- and
below-ground vegetables. Further, §350.72(b) requires persons
to consider the effect of exposure to multiple COCs when es-
tablishing the PCLs for the human health exposure pathway.
The equations to be used to establish PCLs when consider-
ing exposures to multiple COCs are provided in Figure 30 TAC
§350.72(d) and reflect consideration of additive responses to
multiple chemicals. Such consideration serves only to lower
the PCL, that is, make it more conservative. Such an approach
is considered an adequate means of addressing synergistic ef-
fects for the following reasons: 1) although individuals may be
exposed to multiple COCs, all such COCs may not all act on the
same target organ(s); 2) the response of an individual to com-
binations of chemicals may be increased or decreased at the
site of action dependent upon the complex interplay of chemi-
cal interactions including additive, synergistic, and antagonistic
responses; 3) if a COC mixture contains a variety of COCs that
do not act on a common target organ or by a similar mecha-
nism of action, or if each similarly acting COC is present at level
well below its threshold, neither additive nor synergistic effects
would be expected; and 4) of the few studies which document
the occurrence of synergistic effects in the scientific literature
(e.g., smoking and asbestos), those studies indicate that such
multiplicative interactions typically occur at extremely high lev-
els, not at levels generally encountered in the environment.

Concerning §350.71(a), Brown McCarroll & Oaks Hartline re-
quested that §350.71 be revised to allow a person’s compliance

with OSHA standards to constitute an institutional control that
prevents a human health exposure pathway.

The commission agrees that OSHA standards have a place in
this rule making, but does not agree that they should be consid-
ered institutional controls. The provisions of §350.74(b)(1) in-
clude allowance for consideration of OSHA standards as RBELs
when addressing the inhalation exposure pathway. However,
the OSHA standards are not in and of themselves an appro-
priate basis to warrant a qualitative screening of the exposure
pathway. Additionally, the commission takes the position that
the required use of personal protective equipment is not an ad-
equate remedial endpoint. If a property cannot be used in the
absence of personal protective equipment such as impermeable
clothing or air purification due to the presence of environmental
contaminants, then that property has not been sufficiently re-
stored or otherwise rendered adequately protective. The goal
of the rulemaking is to restore the active and productive use of
land, and not perpetuate such unprotective conditions into the
future.

Concerning §350.71(b), Chevron, Environmental Resources
Management, and SRA commented about the lack of flexibility
to use site-specific exposure scenarios. TNRCC requires
evaluation of an industrial worker scenario even when site
conditions indicate another scenario may be more appropriate.
Environmental Resources Management commented that this
will produce results that do not accurately represent the true
risks associated with a site based on actual or likely exposure
scenarios, and requested that the commission allow use of
site-specific exposure scenarios based on documented and
verifiable information. Chevron and SRA commented that in
some cases, a site may not support full time residential or
industrial usage. For example, Texas has thousands of miles
of utility corridor right-of-way (ROW) land. These areas do
not have full time workers or residents on them, but rather
have periodic workers or maybe "passer-bys". However, the
proposed program requires that these sites be evaluated under
the hypothetical assumption that individuals spend their entire
careers working in one area of a ROW. Exposure scenarios
should be selected based on the characteristics of the property
being evaluated.

The commission understands the conceptual logic of setting
exposure scenarios site- specifically for current land use condi-
tions. However, a goal of the commission in this rule- making is
to ensure affected properties are rendered protective and pro-
ductive for the future as well as the present. First, to set site-
specific low exposure scenarios, such as "trespasser," "periodic
worker," or "site visitor" scenarios, effectively locks in the use
of the land for it’s current purpose, and does not adequately
consider future use of the land. PCLs calculated under such
exposure assumptions can be sufficiently high such that the
affected property could not be used for any more productive
use without extensive re-evaluation and response. Second, the
commission has provided a process in §350.74(j)(2) by which
a person can seek to vary exposure duration, averaging time
and exposure frequency to reflect such low exposure scenarios
for when the standard commercial/industrial exposure scenario
is not appropriate and reasonable. The commission acknowl-
edges that the adjusted exposure scenario would be for a com-
mercial/industrial worker and not a trespasser or site visitor, but
significant flexibility is available provided the basis for the vari-
ance is sound. Third, the experience of the commission with
regard to such "site-specific" evaluation of trespasser and site
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visitor exposure scenarios is that the justifications are often not
well documented and verifiable, or lack sufficient merit. With re-
gard to this rule provision, the commission is adopting the rule
as proposed.

Concerning §350.71(b)(4), EPA Region 6 commented that this
section describes the human receptor in a commercial/industrial
scenario as an industrial worker. The description should be
changed since the commercial/industrial land use may apply to
churches and other establishments where the human receptor
is not an industrial worker.

The commission disagrees with the commentor that the rule
should be amended. The rule does not draw a distinction
between commercial and industrial workers and churches which
have full time employees. Further, if the church also functions
as a day care or school beyond normal worship service hours,
then it meets the definition of residential land use, and not
commercial/industrial land use. In that case, the receptor is
a resident.

Concerning §350.71(c), Henry, Lowerre, Johnson & Frederick
and the PIC commented that it supported the rule’s requirement
that responsible parties must determine protective concentra-
tion levels for certain soil and groundwater exposure pathways
on a mandatory basis at all affected properties. Henry, Low-
erre, Johnson & Frederick also supported the TNRCC’s abil-
ity to require the consideration of other contingent pathways
as conditions warrant. Chevron commented that the criteria
provided in the subsections to this paragraph are inconsistent
with the definition of "reasonably anticipated to be complete"
in §350.2(a)(67). Moreover, this wording suggests that PCLs
must be determined for these pathways regardless of the Tier of
the analysis, and does not provide sufficient allowance for site-
specific conditions in Tier 3. Chevron recommended adding "In
a Tier 3 analysis, the criteria for considering a human health
exposure pathway to be incomplete may take additional site
conditions into account subject to the approval of the executive
director."

The commission disagrees that the requirements set forth in this
subsection are inconsistent with the definition of "reasonably an-
ticipated to be completed." The commission did not characterize
exposure pathways as mandatory in the proposed rule, but the
commission maintains that certain pathways are applicable to
all sites either currently or in the future, while other exposure
pathways may be applicable only under certain site conditions.
The PCL development strategy employed by the commission
in this rule making incorporates exposure assessment tenets,
but also factors in the preservation of the active and productive
use of the land surface and the natural resources of the state.
Although such an approach may be intellectually offensive to
some persons who are strong advocates of a conceptual expo-
sure assessment model approach, it is warranted in the context
of the goals of the commission. Setting out the criteria for the
evaluation of exposure pathways specifically in the rule will ex-
pedite the overall PCL development process and move sites
more effectively toward the evaluation of the need for response
actions.

Concerning §350.71(c)(1), Chevron commented that in many
areas of the state, the shallow groundwater that might be im-
pacted by a release is class 2 groundwater. Due to the avail-
ability in these areas of high quality municipal (or other) wa-
ter supplies and/or local restrictions on installation of drinking
water wells, no landowner is likely to install a well into these

shallow zones, nor would residents ingest that class 2 ground-
water. Chevron stated that the TNRCC has recognized in
§350.37(l)(3)(A) that some class 2 groundwater-bearing units
may have no future beneficial use, and provided criteria for
determining future beneficial use in §350.37(l)(3)(C). Chevron
stated that it believes that class 2 groundwater that has no rea-
sonably anticipated future beneficial use is essentially the same
as class 3 groundwater, and should be held to the same crite-
ria (i.e., PCLs) as class 3 groundwater. Similarly, AFCEE com-
mented that for Tier 3, the requirement to assume ingestion for
class 1 or class 2 groundwater is overly restrictive. In some situ-
ations, the party can demonstrate that the affected groundwater
will not flow beyond the person’s property, or deed restrictions
will be placed on affected property to prevent the use of that
class 1 or 2 groundwater thereby eliminating the ingestion risk.
The AFCEE requests the groundwater ingestion pathway not be
mandatory for Tier 2 and 3 and the rule have flexibility for sit-
uations where the groundwater will not be ingested (no off-site
impacts, institutional controls).

Class 1 groundwaters are the primary groundwater resources
of the state and class 2 groundwaters are potential beneficial
use groundwaters. Therefore, the commission has made a
policy decision to manage affected class 1 and 2 groundwa-
ters in terms of current or future potential drinking water sup-
plies. However, the commission acknowledges that class 1 and
2 groundwaters have different potential for use as a drinking
water supply for reasons such as quality, productivity, location,
proximity to superior water supplies, and susceptibility to con-
tamination. The commission has elected to recognize this dif-
ferent potential for class 1 and 2 groundwaters to be used as
a drinking water supply in terms of groundwater response ob-
jectives rather than in terms of exposure pathway analysis. By
taking this approach, the standard to be met at a point of expo-
sure is not in question, but rather the location where the stan-
dard must be met. The commission believes this groundwater
resource management strategy is the most protective, reason-
able, and streamlined for several reasons. First, the commis-
sion is charged with the protection of the groundwaters of the
state. Given the gravity of this responsibility and the reliance
on groundwater to meet state water needs, the commission has
justifiably taken a conservative view of the groundwater deemed
to be potentially useable in order that the state’s groundwater
resources are protected. Second, defaulting to a groundwater
ingestion exposure pathway for class 1 and 2 groundwater min-
imizes further degradation of the groundwater resources. Third,
the evaluation of the exposure pathway in a pure site-specific
manner would result in inconsistent management of the affected
groundwater resources and may not adequately consider fu-
ture use. Fourth, the commission is able to establish clear and
consistent groundwater restoration and management strategies
through the establishment of criteria for locating points of expo-
sure that can be applied in a consistent and streamlined manner
considering site risk and resource value.

Therefore, in the interest of natural resource protection, the
commission maintains that class 1 groundwater should be re-
stored to drinking water standards regardless of threats to off-
site groundwaters and ability to emplace an effective institu-
tional control. However, the commission fully supports such
considerations for some class 2 groundwaters and accordingly
developed and proposed the groundwater plume management
zone concept.
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The commission acknowledges that the current PST program is
a receptor-based program, but does base standards for major
and minor aquifers on human ingestion, albeit the cleanup
levels are risk-based and not MCL-based when there are not
threatened receptors. However, the commission points out that
Standard 3 of the current Risk Reduction Rule at §335.563(h)
states "Media cleanup levels for groundwater that is a current or
potential source of drinking water . . . shall not exceed MCLs
. . . " Thus, the current Risk Reduction Rule also mandates
that useable groundwater be cleaned to MCLs. This provision
is not obviated under the current Risk Reduction Rule by the
baseline risk assessment process. Section §335.563(h)(2)
does provide some flexibility, but persons should note that the
criteria for such judgements are in the context of §335.160(b).
The commission notes that those are the same criteria that
are included under §350.33(f)(4)(A) of this rule. Given that, the
commission makes the point that this rulemaking provides more
specific conditions under which the commission may favorably
consider approval of the use of the flexibility provided under
§335.563(h)(2). Therefore, the commission takes the position
that an equivalent to class 1 groundwater under the current
rule would not as readily satisfy the criteria for the flexibility
allowed under §335.563(h)(2)(A) and (C). On the other hand,
an equivalent to class 2 groundwater under the current rule
would more readily satisfy the criteria for the flexibility provided
under §335.563(h)(2)(A) and (C), not withstanding of course the
land use considerations (e.g., residential vs. non-residential).

Concerning §350.71(c)(1), Chevron commented that this ap-
proach does not allow the consideration of groundwater use
restrictions on a site-specific basis. Because there are cases
where site groundwater will not be used, there should be a
mechanism to conclude that the groundwater pathway is in-
complete. Chevron recommended that TNRCC adopt one of
the following options: (1) Revise the text as follows to recognize
that class 2 groundwater with no reasonably anticipated future
beneficial use should be considered the same way as class 3
groundwater. Add the following sentence to this subsection: If
it is determined that class 2 groundwater has no reasonably
anticipated future beneficial use as described in §350.37(l)(3),
then PCLs for that groundwater shall be established as for class
3 groundwater consistent with paragraph (2). The text should
be modified to allow for the assumption of an incomplete path-
way where appropriate.

The commission agrees that the noted conditions such as
demonstration of no reasonably anticipated beneficial use,
presence of superior supplies, and the presence of ordinances
are relevant and important. However, such conditions in class
2 groundwater reinforce the appropriateness of allowing the
establishment of plume management zones as established in
this adopted rule. Section 350.37(l)(3)(A) does not mean that
the groundwater resource as a whole does not have a potential
beneficial use, but just that particular affected portion of the
resource and the immediate proximity. The commission does
not concur that the conditions described in §350.37(l)(3)(A) are
a basis to allow further degradation of the groundwater resource
to the degree that would be allowed by considering it class 3
groundwater. See the definition of a reasonably anticipated to
be completed exposure pathway.

Concerning §350.71(c)(2), Chevron commented that this sub-
paragraph should also address COCs in class 2 groundwater
with no reasonably anticipated future beneficial use. Moreover,
TNRCC should take into account site-specific activities and fa-

cility land use as part of the determination of the PCLs to be
established for these classes of groundwater. Insert text as fol-
lows: (2) COCs in class 2 groundwater with no future beneficial
use and in class 3 groundwater. The person shall establish
PCLs for class 2 groundwater with no future beneficial use and
class 3 groundwater as necessary to protect human health and
safety, and the environment, and to comply with the groundwa-
ter response objectives in accordance with Subchapter B of this
chapter (relating to Remedy Standards).

The commission agrees that class 2 groundwater with no
reasonably anticipated beneficial use should not be treated the
same as class 2 groundwater with a high potential for beneficial
use and accordingly would allow the establishment of plume
management zones as defined in rule. The commission does
not concur, however, that groundwater should be classified as
class 3 groundwater based on man-induced conditions as those
conditions could change in the future, particularly in instances
where the groundwater could otherwise be of high quality and
productivity. Rather, the commission maintains that designation
as a class 3 groundwater resource should be generally based
on characteristics that are natural and unlikely to change over
time.

Concerning §350.71(c)(2), Groundwater Services commented
that the rationale for establishing PCLs and implementing
corrective actions for class 3 groundwater is unclear. Class
3 groundwaters are not subject to human use or consumption.
Therefore, no action is needed to protect human health and
safety, and the environment, particularly as NAPL issues and
surface water discharge concerns are addressed by other
provisions. Implementing a corrective action when a class 3
PCL is exceeded (i.e., 100 x MCL) will in no way serve to reduce
risk to public health, as none is posed. Given the common
occurrence of class 3 groundwater-bearing units (e.g., thin silt
layers), this provision is likely to be the key cost driver for many
site remediation efforts, with zero public health or environmental
benefit. Groundwater Services, Inc., recommended revising or
deleting the requirement to achieve human health protection
limit (100 x MCL) in unusable class 3 groundwater. It suggested
limiting class 3 groundwater response objectives to: i) NAPL
management and ii) protection of interconnected class 1 or 2
groundwater or surface water resources.

The commission has actually found that determining the exact
approach to take for class 3 groundwaters is the most perplexing
of any of the three classes of groundwater as there very
likely is low probability of use or exposure, but there is
also a need to ensure that high concentrations of COCs
in class 3 groundwater are not flowing in an uncontrolled
fashion. However, the commission strongly disagrees with
the position that there is zero benefit to establishing PCLs for
affected class 3 groundwater. Neglecting to establish PCLs
frustrates the application of any plume management strategy
and substantially deregulates affected class 3 groundwaters.
The commission maintains a goal, even for class 3 groundwater
to control and limit the future extent of affected groundwater.
Without a plume management zone strategy there is not an
effective basis to protect against unchecked plume growth
which raises concerns of interconnection with a class 1 or
2 groundwater or some other future hazard resulting from
the expanding extent of the plume. The commission is not
advocating restoration of the groundwater to a PCL, but rather
management of the groundwater affected in excess of a PCL.
The commission is determined that vigilance be applied to class
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3 groundwater PCLE zones in order that affected groundwater
is managed in a protective manner over the long term. Such a
position is incumbent to the success of any risk-based decision
making corrective action program. The commission takes the
position that it has given ample flexibility through the increased
PCL level and reduced criteria for the plume management zone
for class 3 groundwater.

Concerning §350.71(c)(3), Chevron and Weston commented
that this sentence appears to require direct soil vapor monitor-
ing, without the provision to apply modeling of soil vapor emis-
sions, in lieu of direct measurement. Given the conservative
nature of models applied to estimate soil vapor emissions, the
commentors stated that TNRCC should allow either "soil vapor
monitoring data, or results from appropriate soil vapor emis-
sions models." They suggested adding "or results from appro-
priate soil vapor emissions models" after "soil vapor monitoring
data." Weston suggested deleting this pathway from consider-
ation to simplify the rules. Weston also made this comment
in reference to §350.71(c)(6). Based on a check of the Tier
1 Tables for several common volatiles (benzene, trichloroethy-
lene, and vinyl chloride), Weston stated the risk-based values
for AirSoil

Inh-V
and AirGW-

SoilInh- V
are greater than the TotSoil

Comb
and/or

the value for GWSoil
Class3

. Weston commented that this suggests
that the inhalation pathways will not likely drive the cleanup lev-
els. Chevron further commented this text is too vague. It is
unclear what constitutes a "known vapor hazard" and how such
hazard is determined. Moreover, the person should have the
ability in Tier 3 to demonstrate through technical data analysis
that this pathway is incomplete rather than having to choose be-
tween performing soil vapor monitoring or considering physical
controls. With regard to §350.71(c)(3)(B), Chevron also com-
mented that subsection (d) presents unreasonably stringent re-
quirements for maintaining the physical control in order to con-
sider it as part of the pathway analysis. Chevron suggested
adding "for analysis performed under Tiers 1 and 2."

The commission does not agree with the removal of the pathway
from the rule based on the fact that the Tier 1 PCLs for
groundwater ingestion are a driver relative to the Tier 1 PCLs
for this pathway. In fact the rule itself suggests if groundwater
management zones are not utilized there may be no basis
for consideration of this pathway. However, the fact that
plume management zones will be commonly established for
class 2 and 3 groundwater and substantial concentrations of
volatile COCs may remain in the groundwater source area, this
pathway could become a driver for the areas of higher COC
concentrations in the groundwater.

However, the commission does agree that the proposed lan-
guage was not sufficiently clear and has amended the proposed
rule language at §350.71(c)(3) to drop the reference to a known
vapor hazard and also added the phrase "at a minimum" to
clarify when the pathway should be considered complete. In
addition, the commission agrees with the commentors that the
proposed rule was unnecessarily restrictive in that it only re-
ferred to soil vapor monitoring and amends §350.71(c)(3)(A) to
strike the term "soil" to allow other vapor monitoring methods.
The commission also added the allowance for "other techni-
cally appropriate methods" to evaluate the completeness of the
exposure pathway, which could include use of vapor emission
models.

The commission disagrees with the commentor that the treat-
ment of physical controls in §350.71(c)(3)(B) is unreasonably
stringent. If the physical control is not or will not be competent

to keep volatile emissions from reaching the air at concentra-
tions that are unprotective for a chronic exposure to that air,
then the only appropriate conclusion is that the presence of the
physical control does not adequately render the exposure path-
way incomplete.

Concerning §350.71(c)(4), Chevron commented on the follow-
ing language: "...and for affected residential properties, inges-
tion of above-and below-ground vegetables grown in surface
soils containing COCs." Inclusion of the indirect exposure path-
way, through ingestion of homegrown vegetables is highly un-
certain, and should not be required under the TRRP. In particu-
lar, as currently written, it appears that the PCL for this pathway
would apply to the entire residential "surface soil" interval, which
is currently defined as extending from the surface to 15 feet be-
low ground surface (bgs). If the vegetable ingestion pathway
is retained, despite the high degree of associated uncertainty,
Chevron stated that it is clearly inappropriate to consider ab-
sorption of COCs into vegetables from soils deeper than 18-24
inches.

The commission does not agree with the commentor that this
pathway should not be evaluated and has not amended the rule
to drop this exposure pathway. In fact, the commission main-
tains that the science is sufficient such that we can demonstrate
that a background cleanup is not required to address this path-
way. Additionally, this rulemaking is addressing both current
and future use and the presumption is that soils down to 15
feet could be brought to ground surface under typical residen-
tial activities.

The commission notes that the person could impose controls
as a remedy, with required landowner concurrence, to prohibit
excavation of the deeper soils and thus limit any needed
physical response action to the existing root zone to address
the vegetable ingestion exposure pathway (i.e., upper two feet
of soil). This same concept could be applied to address the
soil ingestion and dermal contact exposure pathways, but may
be more problematic if volatilization is the driving exposure
pathway.

Concerning §350.71(c)(6), KOCH commented that a person
should have the option of using soil vapor monitoring data
or otherwise demonstrate that this pathway is incomplete. A
similar option will be allowed for volatile emissions from COCs
in groundwater.

The proposed rule did not place any limits on how the exposure
pathway could be evaluated for completeness. However, in
order to give sufficient clarity as to what types of evaluations can
be conducted, the commission amended the rule to reference
the use of appropriate vapor monitoring data or other technically
appropriate methods, which could include other vapor emission
models.

Concerning §350.71(c)(7), Chevron commented on this para-
graph which pertains to contact with surface water or sediment
containing COCs originating from the source area. Specifically,
the proposed language stated, "The person shall consider this
to be a complete or reasonably anticipated to be completed ex-
posure pathway when a COC has been discharged or will dis-
charge to a surface water body or sediment." Chevron stated
that this requirement is unrealistic for many sites. There will be
sites where surface water is inaccessible in some areas, result-
ing in an incomplete pathway. Sediments are often inaccessible,
either below surface water or because of another barrier, and
therefore represent an incomplete exposure pathway. Chevron
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argued that the text should be modified to indicate that the com-
pleteness of the surface water and sediment exposure pathways
may be determined on a site- specific basis, particularly in Tier
3.

With regard to surface water, the rule as proposed was suffi-
ciently clear that surface water exposure pathways need to be
considered where there is or will be surface water contamina-
tion issues. However, with regard the sediment, the commis-
sion agrees with the commentor. Given that this subsection ad-
dresses human health exposure pathways, the completeness of
this exposure pathway is particularly site-specific with regard to
sediment. The commission amends the rule to direct persons to
evaluate these exposure pathways to determine if the sediment
exposure pathway is completed or reasonably anticipated to be
completed rather than to automatically assume it is complete or
will be completed.

Concerning §350.71(d), PIC commented that it supports the
position of the executive director that persons should not be able
to exclude human health exposure pathways in the development
of protective concentration levels based on the existence of a
physical control such as a parking lot. The PIC agrees with the
executive director’s reasoning that the rules already allow for
consideration of the existence of such a control if the person can
demonstrate the adequacy of the control in pursuing a Standard
B Remedy. The person should not be allowed to circumvent
the requirement of filing an institutional control (noting the use
of the existing physical control) by "screening out" the affected
exposure pathway and thereby creating a fiction that the person
has achieved a Standard A Remedy. The PIC also supports the
TNRCC’s ability to require the consideration of other contingent
pathways as conditions warrant.

The commission agrees with the PIC. The commission contin-
ues to maintain that the proper place to factor in physical con-
trols is as a response action. However, the commission does
point out that it did not characterize pathways as mandatory in
the proposed rule.

Concerning §350.71(e), Chevron commented that the provision
stating, "Consideration of physical controls during the exposure
pathway analysis does not negate or otherwise supercede the
POE criteria of §350.37 of this title," is unreasonably restrictive
and effectively negates the consideration of physical controls
altogether. Chevron recommended to delete this sentence or
confine its applicability to Tiers 1 and 2.

The commission disagrees with Chevron as flexibility is provided
to adjust how the assessment is conducted and to use the
physical control as a remedy for the POE. However, to presume
a pathway is incomplete because of the existing presence
of a physical control without any evaluation of its adequacy
results in qualitative exposure pathway screening with no
substantial basis for concluding the physical control is adequate
or that the physical control will be kept intact over the long
term. The proper place to factor in physical controls is as a
response action. This ensures that the adequacy of the physical
control can be evaluated and the long-term effectiveness of the
control will be maintained through the completion of necessary
institutional controls and financial assurance requirements.

Concerning §350.71(h), Chevron commented that the concept
of on-site and off-site receptors is inconsistent with the concept
of protecting wider ranging ecological receptors. Replace "both
on-site and off-site" with "applicable."

The commission agrees that the "both on-site and off-site"
provision may be inconsistent with the concept of protecting
wider ranging ecological receptors at a particular affected
property, and has amended the rule as recommended.

Concerning §350.71(j), EPA Region 6 commented that the
TRRP does not require the combination of exposure pathways,
e.g., combination of the exposure to soil and groundwater. The
EPA maintains the policy of evaluating cumulative potential risk
in an effort to be adequately protective of potential exposures
based on the conceptual site model. Basing the calculation
of the PCLs on separate exposure pathways may minimize the
potential risk and yield underprotective cleanup levels. The EPA
bases the decision to combine exposure pathways upon current
conditions (i.e., the conceptual site model) which shows whether
there is an expected exposure to both soil and groundwater
contaminants. EPA Region 6 also commented that the lack of
the requirement in the proposed rule to consider cumulative risk
from all relevant exposure pathways (i.e., soil and groundwater)
in establishing PCLs is a major regulatory inconsistency with
CERCLA and NCP.

The commission disagrees with the comment that the PCLs may
be underprotective simply because persons are not required
to routinely evaluate the cumulative risk and hazard across
environmental media (i.e., soil and groundwater). The rationale
provided by the commentor is that the calculation of PCLs based
on separate exposure pathways may minimize the potential
risk and yield underprotective cleanup levels. This is clearly
a misinterpretation of the proposed rule. The TRRP rule does
in fact require persons to address the potential for exposures
via multiple pathways, as well as to address the potential for
simultaneous exposures to multiple COCs. Section 350.71(c)(4)
of the proposed rule requires persons to calculate a soil PCL
based on consideration of combined exposures via inhalation of
volatile emissions and particulates, ingestion, dermal contact,
and ingestion of above- and below-ground vegetables. Further,
§350.72(b) requires persons to consider the effect of exposure
to multiple COCs when establishing the PCLs for the human
health exposure pathway. Such consideration serves only to
lower the PCL, that is, make it more conservative.

The commentor is correct in stating that the proposed rule did
not routinely require persons to consider the cumulative risk
and hazard across exposure media (i.e., soil and groundwater).
However, the commission is convinced that sufficient conser-
vatism has been incorporated into the development of critical
Tier 1 PCLs such that the cleanup levels will in fact provide ad-
equate protection of human health. The supporting justification
for this conclusion include the following: 1) the conservatism
inherent in assuming that a single individual would consistently
experience reasonable maximum exposures (RME) for each of
the exposure pathways considered in developing the human
health PCLs (i.e., Tot Soil

Comb
); 2) the unlikelihood that a single

individual would consistently experience reasonable maximum
exposures to both soil and groundwater; 3) the conservatism in-
herent in requiring persons to add across COCs and pathways
regardless of the affected target organ; 4) the fact that the EPA
typically does not require remediation of groundwater to levels
below federal MCLs regardless of additional risk and hazards
associated with exposures to soils; and 5) the fact that 92% of
the residential critical Tier 1 PCLs and 94% of the commercial/
industrial PCLs are based on protection of underlying ground-
water (Tier 1 GWSoil) and therefore, are set at levels well below
the human health-based PCL (i.e., of those critical Tier 1 PCLs
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which are based on protection of underlying groundwater (Tier 1
GWSoil), 84% are more than an order of magnitude lower than the
corresponding residential human health-based PCL (TotSoil

Comb
),

while 88% are more than an order of magnitude lower than the
corresponding commercial/industrial human health-based PCL
(TotSoil

Comb
)).

Finally, §350.71(j) of the proposed rule did in fact give the com-
mission the authority to require persons to consider cumulative
exposures to soil and groundwater in cases where "the execu-
tive director determines that such combination is necessary to
address actual situations where receptors are simultaneously
exposed to COCs present in multiple source media."

Concerning §350.71(k), Brown McCarroll & Oaks Hartline
strongly objected to language in this section. Brown McCarroll
& Oaks Hartline asserted that no legal justification exists to
treat a reported non-detect at a sample quantitation limit as if
the constituent of concern were present at that concentration.
TNRCC has addressed this general issue within its water quality
standards program and reached a different and more equitable
determination on how to handle non-detects. In that program,
TNRCC determined that, unless some analyses of a particular
constituent within a set of samples are above the quantitation
limit, then a zero should be assumed when a constituent is
not detected at the quantitation limit. In instances where the
constituent is detected in some samples of a sample set, a non-
detect is not recorded as the quantitation limit, but is recorded
as one-half the quantitation limit. Brown McCarroll & Oaks
Hartline & Oaks Hartline went on to state that this apparent
policy decision by TNRCC indicated in this proposed rule could
have very significant cost impacts on a response action. For
example, §350.71(k)(1)-(3) and (4) contains conditions that, if
met, allow a particular chemical of concern to be "kicked-out" of
the requirement to develop protective concentration levels within
an environmental medium. In the §350.71(k)(1)(C) analysis,
if the sample quantitation limit exceeds the assessment level
for the environmental medium, then a non-detect reading could
cause a person to not be able to meet the requirements of
paragraph (1), even if provisions (A), (B) and (D) are achieved.
This would be a particularly illogical result because (1)(D)
requires a finding that there is no reason to believe that the
COC may be present based upon historical operations at the
affected property. Brown McCarroll & Oaks Hartline asserts that
the potential for such an outcome is not good public policy.

The commission disagrees with the comment that, when assign-
ing proxy values to non- detected sample results, zero should
be assigned when a COC is not detected at the sample quan-
titation limit. In fact, when a COC is reported as less than
the sample quantitation limit (<SQL)in a specific sample, all the
data users know is that the COC is not present at concentra-
tions greater than sample quantitation limit, not that the COC
in not present. The COC could in fact be present at concentra-
tions just below the sample quantitation limit (SQL). Therefore,
assignment of appropriate proxy values is critical, especially
in cases where the SQL is greater than the assessment level.
The commission stresses that the appropriate proxy value as-
signed to a COC should be based on available analytical data.
In cases where there is reason to believe, based on available
analytical data that the COC could be present at the sampling
location and the concentration of the COC is suspected to be
near but below the SQL, then the full value of the SQL should
be assigned as the proxy value. If, however, there is reason to
believe, based on available analytical data, that the COC could

be present at the sampling location and the concentration of the
COC is suspected to be below, but not near to, the SQL, then
1/2 the SQL should be used as the proxy value. For example,
if a COC was detected in an area of concern at levels greater
than the SQLs reported for non-detected results in that area,
then those non-detected results for the COC in the near vicin-
ity should be assigned the full value of the SQL. If, however,
the COC is expected at the affected property, but based on
available analytical data is not expected at concentrations near
the SQL (i.e., sample point is not located near the area where
the COC was detected at concentrations above the SQL), then
the person could reasonably assign a proxy of 1/2 the SQL.
This approach is wholly consistent with that recommended by
the EPA in both the Risk Assessment Guidance For Superfund,
Volume 1, Human Health Evaluation Manual (December 1989)
and the Guidance for Data Quality Assessment, Practical Meth-
ods for Data Analysis, EPA QA/G-9 (July 1996). In regard to
the use of zero for non-detect levels in the water quality stan-
dards program, it is important to recognize that the objectives of
water program, where a facility must demonstrate compliance
with permit discharge limits for specific chemicals known to be
present in the discharge, are clearly different from those objec-
tives within the Remediation Program where the goal is to de-
termine what COCs are present on the affected property. Thus,
the water quality standards program is more concerned with
the presence of chemicals in excess of permit limits (i.e., levels
much higher than detection limits) rather than the absence of
the chemicals (i.e., at or below detection limits). The commen-
tor is also referred to the commission’s response to comments
concerning §350.51(n).

The commission acknowledges that the commentor is cor-
rect in the interpretation that the provisions included under
§350.71(k)(1)(C) and the conditions outlined in §350.71(k)(1) of
the rule as proposed would prevent a person from eliminating
non-detected COCs from further consideration in cases where
the sample quantitation limit exceeds the assessment level for
the environmental medium. The intention of the commission in
establishing §350.71(k)(1)(C) of the proposed rule was to en-
sure that even though a COC was detected in less than 5% of
the samples, the COC would not be eliminated from further con-
sideration if it was detected at levels greatly exceeding the as-
sessment value. The commission disagrees with the comment
that because §350.71(k)(1)(D) requires a finding that there is
no reason to believe that the COC may be present based on
historical operations at the affected property, the provisions of
§350.71(k)(1)(C) would yield illogical results. The commission
has determined that it is critical that consideration be given to
the magnitude of the concentration of a COC relative to the
level of concern (i.e., the applicable assessment level), includ-
ing consideration of the relationship between the SQL and the
assessment level in cases where a COC is reported as not de-
tected in a specific sample, whenever persons are attempting
to eliminate a COC from the list of COCs for which PCLs must
be calculated. The rationale for the commission’s position on
this issue is the following: 1) the commission has found over
time that it is often difficult to either confirm or deny a person’s
claims that a particular COC was never used on an affected
property; 2) past experience of the commission indicates that
persons have used, or have allowed the laboratory to use, arbi-
trarily selected reporting limits that exceed the level of concern;
3) past experience of the commission indicates that it is com-
mon to see Figure 30 TAC above the level of concern as a result
of matrix interferences or when the broad spectrum analytical
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methods used by the person to characterize a site are not ade-
quate to demonstrate attainment of the performance standard;
and 4) the COC could in fact be present in the environmental
medium at concentrations up to the sample quantitation limit. In
most cases, standard analytical methods capable of achieving
better quantitation limits are readily available and can be used
to better characterize sample concentrations. Given the avail-
ability of more sensitive standard analytical methods, it is the
responsibility of the person to make the necessary cost-benefit
decisions to determine if it is more cost effective to proceed
with a response action assuming that the COC is present at the
appropriate proxy concentration as defined in §350.51(n) or to
develop better analytical data.

Many commentors, including this one, expressed concern
that the provisions of §350.71(k) of the rule as proposed
would potentially compel response actions where the actual
presence of a COC was in doubt (i.e., the commission would
potentially be chasing "ghost" COCs). The commission notes
that the intended purpose of §350.71(k) is solely to eliminate
those COCs for which the commission has a high degree
of confidence that those COCs are either not present or are
present at concentrations in the environmental medium that
are unlikely to pose an unacceptable health or environmental
risk, are detected in the environmental medium as an artifact
of the sampling and analysis procedures, or are clearly not
associated with on-site historical operations (except where
consideration of such criteria is expressly prohibited by a
specific program). Additionally, the commission intended that
each environmental medium would be evaluated separately
based on the environmental data available at a specific point
in time. To clarify the commission’s intent in this regard,
§350.71(k) has been amended. It is important to note that the
provisions of §350.71(k) apply solely to the establishment of
PCLs at a fixed point in time and do not extend to other actions
that may be required at the affected property now or in the
future. For example, if benzene is detected above the residential
assessment level in soil and does not meet the provisions of
§350.71(k)(1) or (2), the person would have to calculate a soil
PCL. If at the same time at the same affected property, however,
benzene is reported as not detected in all groundwater samples
and the provisions of §350.71(k)(3) are met, the person will not
have to calculate a groundwater PCL for benzene at this point in
time, but may be required to monitor groundwater for benzene to
verify the effectiveness of the soil response action as well as to
ensure that the benzene does not in fact migrate to groundwater
at some point in the future. In addition, should it be determined
at some point in the future that benzene has in fact migrated to
groundwater, the person may need to develop a groundwater
PCL for benzene. Therefore, it is important to understand that
§350.71(k) only drops a COC from PCL development which may
or may not have any bearing on whether that COC is monitored
or further assessed. Those decisions are made by the program
area.

It is important to note that the ultimate determination of COCs
for which PCLs must be calculated is handled on two levels.
First, a determination regarding the COCs that must be ana-
lyzed for is made prior to conducting any sampling and analysis
on the affected property and is based on program-specific re-
quirements. Clearly, in cases where little is known about the
historical use of the affected property, in cases where highly
varied activities have occurred over time, or in cases where
otherwise required by a specific program, it may be necessary
to initially utilize broad-spectrum analytical methods. Second,

once analytical data have been obtained, persons are allowed
to reduce the list of COCs for which PCLs must be developed
based on the provisions of §350.71(k).

The commission emphasizes that its intention in establishing
the provisions of §350.71(k) is to provide the person with the
framework and conditions which apply to any evaluation of a
COC for removal from the list of COCs for which PCLs must be
established, not to arbitrarily require a response action for COCs
that are in fact not present in the environmental medium of
interest or are not the result of activities on the on-site affected
property. In fact, just because a COC cannot be dropped
from the list does not mean that a response action will have
to be taken. To clarify the commission’s intent in this regard,
§350.71(k) has been amended. As such, the person must first
determine whether the COC is detected in any samples in the
environmental medium from which the person is attempting to
eliminate the COC from the list of COCs for which PCLs must
be developed. This section explicitly states that a detected
COC is one that has a reported concentration that exceeds
the method detection limit and has an analytical response that
meets the qualitative identification criteria recommended in the
analytical method used to generate the data. This condition
prevents the person from having to evaluate potential false
positive detections that meet the quantitative aspect (i.e., the
quantitation criteria are greater than the method detection limit),
but fail to meet the qualitative identification criteria (i.e., the
laboratory cannot definitively state that the specific COC is
present).

Under §350.71(k)(1), if the COC is detected in an environmental
medium but all detected values and Figure 30 TAC are below
the residential assessment level for that environmental medium,
as well as in all other environmental media from which samples
were collected, then the person may eliminate the COC from
the list of COCs for which PCLs must be established. If,
however, the COC is detected in the environmental medium but
the detected value or sample quantitation limit in any sample
of that environmental medium, or any other environmental
medium from which samples were collected, exceeds the
residential assessment level, then the person would proceed
to §350.71(k)(2). If, on the other hand, a COC is not detected
in any sample of an environmental medium, the person may
proceed directly to §350.71(k)(3) to determine if the COC can
be eliminated from the list of COCs for which PCLs must be
established.

Section 350.71(k)(1) allows the elimination of COCs that are
present at concentrations below levels that could impact human
health and/or the environment in all environmental media
sampled.

Section 350.71(k)(2) allows the person to evaluate the COC
under different scenarios with §350.71(k)(2)(A) being the fre-
quency of detect screen as included in §350.71(k)(1) of the pro-
posed rule with several modifications. Those modifications are:
1) Dividing §350.71(k)(1)(A) of the proposed rule into two sep-
arate provisions §350.71(k)(2)(A)(i) and (ii) in order to enhance
the readability of the provision; 2) eliminating §350.71(k)(1)(B)
of the proposed rule because it conflicted with the commis-
sion’s intention to require the person to evaluate each envi-
ronmental medium separately (the commentor is referred to the
commission’s response to comments submitted by Chevron on
§350.71(k)(1)(B) of the proposed rule); and 3) consolidating of
the concepts embodied in (k)(1)(C) and (D) of the proposed rule,
along with additional qualifying criteria, into §350.71(k)(2)(A)(iii)
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of the rule (the commentor is referred to the commission’s re-
sponse to comments submitted by Weston on §350.71(k)(1)(C)
of the proposed rule). Section 350.71(k)(2)(B)-(D) are as pro-
posed in §350.71(k)(2)-(4) with the following minor changes: 1)
§350.71(k)(2)(B) and (C) now require the person to consider
whether the COC is a daughter or companion product of a
COC present on the on-site affected property when evaluat-
ing the anticipated presence of a COC based on knowledge of
on-site historical operations at the affected property; and 2) the
movement of the statement concerning how to define a maxi-
mum concentration for the purpose of comparing to the Texas-
specific background concentrations from up front in §350.71(k)
of the proposed rule to the end of the subparagraph specifi-
cally addressing the use of Texas-specific background concen-
trations (§350.71(k)(2)(D)) to improve the readability of the rule.
In addition, §350.71(k)(2)(E) was added to allow the person to
remove a COC from the list of COCs for which PCLs must be
established if the person demonstrates that the on-site affected
property is not the source of the release of that COC as the
person is not held responsible for contamination that did not
originate from the on-site affected property subject to this reg-
ulation.

Section 350.71(k)(3) allows the person to evaluate COCs that
are not detected in any sample of the environmental medium
being evaluated under this paragraph, as well as to evaluate
non- detected results for the COC as a part of satisfying the
requirements of §350.71(k)(2). Section 350.71(k)(3)(A) allows
for the elimination of the COC if all of the Figure 30 TAC for
all samples of the environmental medium being evaluated un-
der this paragraph are less than the residential assessment
level. Section 350.71(k)(3)(B) allows the person to evaluate
those COCs that have Figure 30 TAC greater than the resi-
dential assessment level in some samples of the environmen-
tal medium being evaluated under this paragraph. In accor-
dance with §350.71(k)(3)(B), the person may eliminate a COC
from the list of COCs for which PCLs must be established pro-
vided that all of the conditions of clauses (i)-(vi) are met. Under
§350.71(k)(3)(B)(i), the person must ensure that an appropri-
ate analytical method was used. To determine if the analyti-
cal method is appropriate, the person must consider why the
samples are being taken and analyzed (i.e., clearly identify the
question to be answered by the data). If the intended use of the
data is to determine the nature of the contamination (i.e., what
COCs are present at the affected property), the person should
use a broad spectrum analytical method that provides confirma-
tion of analyte concentration and identification. Broad spectrum
methods include, but are not limited to, gas chromatography/
mass spectrometry and high performance liquid chromatogra-
phy/mass spectrometry methods. COCs not detected in these
types of analyses can be removed from the list of COCs for
which PCLs must be established if they meet all of the require-
ments §350.71(k)(3)(B). If the intended use of the analytical
data is to determine the extent of the COC in the environmental
medium, the person should use a method appropriate for the
COC, the medium, and the anticipated concentration level of the
COC, and when attempting to demonstrate attainment, the ap-
propriate performance standard. For example, in areas of high
to medium contamination, a field screening method with sup-
porting confirmation data or a broad spectrum method may gen-
erate adequate data to make a decision regarding some of the
COCs at the affected property, but not be sensitive enough to
provide detection/quantitation data for some of the other COCs.
If the data support the decision to take action in the sampled

area based on detected concentrations of some COCs, and
that action would effectively lower the concentrations of those
COCs that were not quantified using the method, then the per-
son would not need to use another method to attempt to quan-
tify those other COCs in the area subject to the initial response
action. However, if and when, the analytical data are being
used to support a "no further action" decision for the affected
property, the method would not be considered appropriate, be-
cause the non-quantified COCs would need to be addressed.
As such, persons would have to demonstrate that concentra-
tions of those COCs not quantified in the area subject to the
initial response action are in fact below the applicable assess-
ment level outside of that area (unless expressly prohibited by
a specific program).

Section 350.71(k)(3)(B)(ii) requires the person to demonstrate
that the COC is not anticipated to be present in the environ-
mental medium based on, but not limited to, knowledge of on-
site historical operations, source area information, and charac-
teristics of the COC and the affected property. For example,
trichloroethylene (TCE) was used on the property and was de-
tected in soil but not in groundwater. However, the SQLs for
groundwater samples exceed the assessment level. In such a
case, the person would need to make a cost-benefit decision to
either gather additional groundwater data using a more sensitive
analytical method or to proceed with developing a groundwater
PCL for TCE.

In §350.71(k)(3)(B)(iii), the person must demonstrate that the
SQL is below the method quantitation limit of the appropriate
analytical method in critical samples. For example, the per-
son may use a broad spectrum method that cannot provide
quantitation limits below the residential assessment level for
all of the COCs. If the COC meets all of the other criteria
in §350.71(k)(3)(B) and the quantitation limit exceeds the res-
idential assessment level, the person needs to demonstrate in
the critical samples that the COC can be reported as not de-
tected at SQLs less than the method quantitation limit for that
broad spectrum method. Whether a sample is considered to
be a critical sample depends upon the decision to be made
and depends upon the commission’s assessment of the expo-
sure potential in §350.71(k)(3)(B)(vi). If the exposure potential
is high, then source area samples could be considered critical
samples. If the exposure potential is low, the critical samples
may be those samples that are located proximal to a source
area, but at a distance that allows the laboratory to report the
non-detected COC at a SQL that is less than the method quan-
titation limit for the method used.

Section 350.71(k)(3)(B)(iv) requires the person to demonstrate
that the COC is not a companion or daughter product of a
parent COC that can not be eliminated under the conditions
of §350.71(k), while §350.71(k)(3)(B)(v) requires the person to
demonstrate that no companion or daughter products to the
parent COC being considered for elimination are detected. Fi-
nally, under §350.71(k)(3)(B)(vi), the person must demonstrate
that the exposure potential is low based on consideration of the
nature of the source area and the COC, the use and conditions
of the affected property, the nature of the groundwater, local
water use, proximity to potential receptors, and any other ap-
propriate site-specific factors affecting potential exposure to the
COC should it in fact be present. It is important to note that the
person shall not consider either existing or future physical or in-
stitutional controls in the course of demonstrating that exposure
potential is low. For example, if a surface cover is present over
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the area of the potential COC, but the surface cover is not part
of a Standard B remedy, then that cover cannot be presumed to
be a basis for not developing a PCL as there is not sufficient as-
surance that the surface cover would be maintained over time.

Finally, the provision in §350.71(k)(5) of the proposed rule was
eliminated based on comments received. The commentor is
referred to the commission’s response to comments received
specifically on §350.71(k)(5) of the proposed rule for a more
detailed discussion of the commission’s rationale for eliminating
this provision.

Concerning §350.71(k), ARCADIS Geraghty & Miller com-
mented that it did not understand the technical justification for
the use of a sample quantitation limit (for an undetected con-
stituent) as a proxy value to represent a maximum detected con-
centration. Some constituents have extremely low risk-based
action levels that can even be less than the SQLs reported by
laboratories. In these cases, this requirement could result in
risk-based remediation decisions being derived for COCs that
are not actually present at the affected property. ARCADIS Ger-
aghty & Miller did not think that the TNRCC intended to compel
remediation where the presence of COCs is in doubt. Instead,
ARCADIS Geraghty & Miller suggested that the TNRCC con-
tinue the commonly accepted use of one-half of the SQL as
the proxy value so that nondetectable COCs do not drive the
assessment of risk.

The commission acknowledges the commentor’s concerns that
risk-based remediation decisions should not be required for
COCs that are not actually present at the affected property.
To clarify the commission’s intent in this regard, §350.71(k) has
been amended. The commentor is referred to the commission’s
response to Brown McCarroll & Oaks Hartline on this subject
for details concerning the changes made to §350.71(k). Specif-
ically, §350.71(k)(3) deals with COCs that are not detected in
samples of the environmental medium being evaluated under
§350.71(k). However, the commission anticipates that the com-
mentor would agree that where historical operations knowledge
for an affected property is not available or is not complete, or
the person is unwilling to document the operations knowledge,
then the burden falls to the person to demonstrate through the
collection and generation of analytical data that a COC is not
present. As to the commentor’s concern that 1/2 the value of the
SQL be used when a compound is not detected, the commis-
sion would stress that the proxy assigned to a COC should be
based on available data. For example, if a COC was detected
in an area of concern at levels greater than the SQLs reported
for non-detected results in that area, then those non- detected
results for the COC in the near vicinity should be assigned the
full value of the SQL. If, however, the COC is expected at the
affected property, but based on available analytical data is not
expected at concentrations near the SQL (i.e., sample point is
not located near the area where the COC was detected at con-
centrations above the SQL), then the person could reasonably
assign a proxy of 1/2 the SQL.

It is important to note that assigning a proxy value equal to
the SQL to non-detected analytical results for data screening
purposes would not necessarily result in a response action for
COCs on the affected property. Several sections of the rule
specifically address non-detected analytical results and it is
critical that persons understand the differences between these
sections. Section 350.54(h) specifies how all non-detected
analytical results should be reported to the commission and
states that all non-detected results should be reported as

less than the value of the SQL. Once analytical data have
been obtained, the next step in the process is to determine
those COCs for which PCLs must be developed. Allowable
procedures for determining if a PCL must be established
for specific COCs are described in §350.71(k). This step
in the process essentially represents a data screening step.
The intended purpose of §350.71(k) is solely to eliminate
those COCs for which the commission has a high degree
of confidence are present at such low concentrations that it
is unlikely that they would pose an unacceptable health or
environmental risk, are clearly not present at levels exceeding
the assessment level (e.g., the SQL < assessment level), are
detected as an artifact of the sampling and analysis procedures,
or are clearly not associated with historical operations at the
affected property. Inclusion of such COCs does not, however,
indicate that a response action will be necessary, just that PCLs
must be developed.

Once PCLs have been developed, the next step in the pro-
cess is to establish or calculate the site concentration term for
each COC. Acceptable procedures for handling non-detected
analytical results for the purpose of calculating the site concen-
tration term for each COC are described in §350.51(n) of the
proposed rule. The provisions of §350.51(n) allow persons to
assign, based on available analytical data for the affected prop-
erty, a proxy value equal to either the SQL or 1/2 the SQL to
non-detected analytical results, except in cases where the ex-
ecutive director may require the person to use alternative sta-
tistical methods.

The final step in the process is to determine if a response action
is necessary at the affected property. This step is described in
§350.79 and requires persons to compare the site concentration
term determined in accordance with the provisions of §350.51
to the critical PCL determined in accordance with the provisions
of §350.78 of the proposed rule.

Concerning §350.71(k), with regard to the statement that "A
COC should be considered detected in a particular environmen-
tal medium if it is present at concentrations above the method
detection limit", Chevron, TCC, and TXOGA commented that
the designation of detect or non-detect should be based on the
sample specific method detection limit. The commentors rec-
ommended the following language be substituted for the pro-
posed language: "A COC should be considered detected in
a particular environmental medium if it is present at concen-
trations above the sample quantitation limit, where the sample
quantitation limit is defined as the method detection limit, ad-
justed to reflect sample-specific actions."

The commission acknowledges the commentors’ recommen-
dation that "a COC should be considered detected in a par-
ticular environmental medium if it is present at concentrations
above the sample quantitation limit . . .". However, the com-
mission points out that the reporting of detected results and
non-detected results is specified in §350.54(h). As specified
in §350.54(h)(1) and (2), non-detected results and detected re-
sults are reported as the commentor recommends. For exam-
ple, if a COC is present at a concentration that exceeds the
method detection limit and the analytical response meets the
qualitative identification criteria recommended by the analytical
method used, then, the COC is "detected . . . at concentrations
above the sample quantitation limit", because the SQL is a func-
tion of the method detection limit. The purpose of the SQL is to
advise the data user of the concentration above which the COC
was not detected in a particular sample. The screening provi-
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sions of §350.71(k) have been amended to clearly distinguish
between detected and non-detected COCs. COCs detected at
the affected property are handled under §350.71(k)(1) and (2),
and COCs not detected at the affected property are handled
under §350.71(k)(3). The commentors are referred to the com-
mission’s response to Brown McCarroll & Oaks Hartline on this
subject.

Concerning §350.71(k), Weston commented that they strongly
support the screening approach to eliminate "noise" in the data
and allow the person conducting the work to quickly focus on the
constituents of true environmental interest. One of the problems
with the existing program is the amount of time and energy that
is required disproving that a constituent that was reported above
the detection limit in a limited number of samples is a problem.

The commission intends these screening procedures to accel-
erate corrective actions.

Concerning §350.71(k)(1)(B), Chevron commented that
§350.71(k)(1) states that all of the criteria must be met (sub-
paragraphs (A)-(D)) for a COC to be considered not related
to site activities. As currently written, Chevron suggested
that subparagraph (B) is not necessary, and unrelated to
the presence or absence of a site-related COC in a given
environmental medium. Meeting the criteria of subparagraphs
(A), (C), and (D) should be sufficient to document that a given
compound is not site-related, and it is recommended that
TNRCC remove subparagraph (B).

As discussed in the commission’s response to comments from
Brown McCarroll & Oaks Hartline on §350.71(k), the provision
in §350.71(k)(1)(B) of the proposed rule has been removed as it
conflicted with the intention of the commission to evaluate each
environmental medium separately. It is critical to note, however,
that the elimination of a COC for one medium when it may have
been detected in another applies solely to the establishment
of PCLs at a fixed point in time and does not extend to other
actions that may be required at the affected property now or
in the future. For example, if benzene is detected above the
residential assessment level in soil and does not meet the
provisions of §350.71(k)(1) or (2), the person would have to
calculate a soil PCL. If on the same affected property, however,
benzene is reported as non- detect in all groundwater samples
and the provisions of §350.71(k)(3) are met, the person will
not have to calculate a groundwater PCL for benzene at this
point in time, but may be required to monitor groundwater for
benzene to verify the effectiveness of the soil response action
as well as to ensure that the benzene does not in fact migrate
to groundwater at some point in the future. In addition, should
it be determined at some point in the future that benzene has in
fact migrated to groundwater, the person may need to develop
a PCL for benzene.

Concerning §350.71(k)(1)(C), Weston suggested deleting this
criterion. It is assumed that the purpose of item (1) is
to eliminate from further consideration constituents that were
detected in a very few samples, but which are not of significant
environmental interest at the site due to the low frequency of
detection. With the required sample frequency, it seems that the
agency could be fairly confident that a COC could be eliminated
from consideration strictly on the frequency of detection criteria
(A) and (B). Weston stated that limiting the criteria to these two
provides an option to eliminate "noise" in the data. If criteria (C)
is included, the whole point becomes moot since the "COC" has
already met the Standard A criteria, and further consideration

is not needed. If this criterion is included, you might as well
delete all of item (1) because it doesn’t help any.

The commentor is correct in stating that the purpose of the
screening criteria outlined in §350.71(k)(1) of the rule as pro-
posed is to eliminate those COCs which are detected so infre-
quently that they are not likely to be of environmental signifi-
cance. However, such a criterion can not be employed in the
absence of knowledge concerning the levels measured in the
environmental media of concern. Clearly it would be inappropri-
ate to eliminate a COC from further consideration at this point in
the process in cases where, for example, although detected in
only 4% of the groundwater samples collected and not detected
in any of the soil samples collected on the affected property,
the measured levels significantly exceed levels of concern for
groundwater, or when considering the location of sample points
reported as not detected and those points with the measured
values, the area could be considered a source area. However,
the commission agrees that the terminology used to describe
the provision in §350.71(k)(1)(C) may have been confusing, as
it essentially was equivalent to demonstrating attainment with
Remedy Standard A. Therefore, as described in the commis-
sion’s response to comments on §350.71(k) from Brown Mc-
Carroll & Oaks Hartline, the commission has amended the rule
such that the concept of considering the magnitude of the con-
centration, whether it be for a detected value or the SQL in
cases where the COC is reported as non-detect, has been in-
corporated in §350.71(k)(2)(A)(iii).

Concerning §350.71(k)(4), Chevron commented that the Texas-
specific background concentrations listed in the referenced
figure are median concentrations. Therefore, even at an
unaffected site, one would predict that 50% of the samples
analyzed could exceed the listed Texas- specific background.
Similarly, as previously noted, the methodology required for
establishing property-specific background concentrations would
similarly be expected to result in exceedences, even with no
site-related impacts. It is recommended that TNRCC provide
a range, or an appropriate statistical limit (e.g. UCL) against
which background concentrations are to be determined.

The commission disagrees that use of a range of Texas-specific
soil background concentrations, or other statistical limits (e.g.,
95% UCL on the mean), would be an appropriate compar-
ison value for data screening purposes under §350.71(k)(4).
The commission has in fact determined that it would be inap-
propriate to use upper percentiles of the Texas-specific back-
ground soil concentration data or to utilize the entire distribution
of those data in making comparisons to the concentrations of
COCs measured in samples from the affected property (e.g.,
two-sample t-test). The reason for this determination is that
the database used to construct the median background con-
centrations is based on data collected across the entire state of
Texas and in this database, the background soil concentrations
for individual COCs were found to vary widely across the state.
Given this variability in the range of background soil concentra-
tions detected across the entire state, the commission believes,
for example, that it would be inappropriate to eliminate lead as
a COC at an affected property in Houston based on use of an
extremely elevated background soil lead concentration associ-
ated with volcanic soils in El Paso. Therefore, the commission
has determined the only way the Texas-specific background soil
concentration data can be used generically is to set the default
background soil concentration for each COC equal to the me-
dian value of the data set, as this value provides an estimate of
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"typical" Texas soil background concentrations and is not as in-
fluenced by the presence of data outliers as are other statistics
(e.g., 95% UCL on the mean). It is important to note that the
inclusion of COCs measured at levels above the default Texas-
specific background soil concentrations does not indicate that
a response action will be necessary, just that PCLs must be
developed.

Further, the commission disagrees with the comment that be-
cause the default Texas-specific background concentrations are
median values, 50% of the samples analyzed could exceed the
listed Texas-specific background concentration. This rationale
is illogical given that the Texas- specific background concentra-
tion reflects the median of all values collected across the entire
state, not across a typical affected property. Clearly, there is
no scientific basis for drawing inferences about the distribution
of background concentrations on a specific affected property
based on a value which represents a median concentration for
the entire state.

Finally, it is important to note that the proposed rule provides
various options for making comparisons with background con-
centrations on a site-specific basis, and the alternate statistical
comparisons recommended by the commentor are allowed in
determining whether the concentration of a COC in an envi-
ronmental medium at the affected property is greater than the
COC concentration for background areas, provided they meet
the performance criteria of §350.79(2)(B).

Concerning §350.71(k)(5), AFCEE commented that, for Tier 3,
reporting limits for many COC exceed 1/10th the residential Tier
1 TotSoil

Comb
PCL, 1/10th of the residential Tier 1 GWSoil, or 1/10th

of the residential Tier 1 GWGW
Ing

PCL. These compounds would
proceed through the PCL determination process. Additionally,
AFCEE asserted that no justification is provided for the 1/10th
benchmark that seems very restrictive. AFCEE proposed to
provide flexibility for chemicals whose reporting limits do not
meet the criteria and requests that TNRCC revisit this restrictive
provision. Chevron commented that it is inappropriate to apply
a residential PCL to an industrial/commercial site for eliminating
COCs. In addition, the assumption of a 30-acre source area is
unrealistically conservative. The screening level of 1/10 of the
residential Tier 1 GWGW

ing
will be overly conservative for sites

with only a few COCs, and for those with few chemicals acting
on the same target organ or with few potential carcinogens. It
is entirely inappropriate under any circumstances to require use
of a 30 acre source size to calculate a residential PCL when
the maximum residential exposure area cannot exceed 1/8 acre
without a deed notice, and can never exceed 1/2 acre in any
case. Chevron stated that the text should be rewritten to indi-
cate that industrial/commercial PCLs can be used in screening
industrial/commercial sites, the factor of 0.1 may be increased
appropriately to account for the number of COCs at a site, and
the source area size may be determined on a site-specific ba-
sis. Environmental Resources Management commented that
PCLs should be established for constituents which exceed 1/
10th of the PCL. The logic is circular here but the point under-
stood. However, Environmental Resources Management stated
that this screening criteria should be based only on the direct
contact PCL (TotSoil

Comb
) similar to the current Risk Based Screen-

ing Values from the July 23, 1998, Consistency Guidance Mem-
orandum. The commentor recommended us of the Risk-Based
Screening Values (RBSVs) presented in the July 23, 1998, Con-
sistency Guidance Memorandum. KOCH commented that the
proposed TRRP rule states that COCs do not have to be con-

sidered if the maximum concentration is less than 1/10th of
the TotSoil

Comb
, GwSoil, or GwGW

Ing
defined at §350.4(d). However,

the proposed rule also states that COCs do not have to be
considered if the maximum concentration is less than the as-
sessment level (§350.71(k)(1)(C)). Koch commented that these
two requirements appear to contradict each other. Because the
proposed TRRP is risk-based, the assessment level should be
used to select COCs. This is consistent with the requirement
that COCs in environmental media be delineated to the assess-
ment level (§350.51(b)). KOCH commented that use of 1/10th of
the TotSoil

Comb
, GwSoil, or GwGW

Ing
is arbitrary and is not risk-based.

Therefore, this proposed requirement should be removed from
the rules. Weston suggested deleting this criterion stating that
if the maximum concentration of the COC is less than 1/10 the
lower of the Tier 1 residential TotSoil

Comb
or the Tier1 residential

GWSoil PCL then it has already demonstrated that the constituent
meets the Standard A requirement and no further consideration
is needed. This does not help to focus the evaluation effort. In
addition, it does not appear that this constituent should have
ever been considered a COC. EPA Region 6 commented that
no technical justification is provided for the 30 acre assumption
or for the use of a 1/10th fraction of the PCL. Clarification of
these assumptions and values is necessary.

AFCEE, Chevron, Environmental Resources Management,
KOCH, and Weston all questioned the conservative nature of
the data screening criteria allowed under §350.71(k)(5) of the
proposed rule, while the EPA questioned the basis for assuming
a 30-acre source area and using 1/10th of the of the PCL.
The intended purpose of §350.71(k)(5) was solely to eliminate
those COCs for which the commission has a high degree of
confidence are present at such low concentrations that it is
unlikely that they would pose an unacceptable health risk,
even in cases where individuals are exposed simultaneously
to multiple COCs. Clearly, COCs should not be eliminated on
an individual basis unless there is a high degree of assurance
that the concentrations detected on the affected property are
in fact so low that they will not likely contribute to the overall
cumulative risk and hazard posed by simultaneous exposure to
multiple COCs. Therefore, the commission determined that it
was necessary to develop conservative screening limits. Given
this decision by the commission, a single set of screening
values was developed for all land uses, and those screening
values were derived based on conservative assumptions
(i.e., 1/10th of the residential values, 30-acre source area,
the lower of the health-based (TotSoil

Comb
) and groundwater

protection (GWSoil) PCLs). The commission determined that
such an approach was warranted based on the uncertainty
concerning the cumulative risk and hazard posed by COCs on
an affected property given their concentrations in conjunction
with the number of COCs present. It is important to note that
just because the maximum concentration of a specific COC
on the affected property exceeds the conservative screening
limits described in §350.71(k)(5), a response action is not
necessarily warranted, just that a PCL must be calculated.
If the COCs in question truly do not pose an unacceptable
risk to human health or are not likely to impact underlying
groundwater, this should become evident as the person moves
through the process outlined in the proposed rule.

In response to comments received on this subsection, the
commission has reviewed the provisions of §350.71(k)(5) and
has determined that the values cannot be made any less
conservative because of the uncertainty concerning the overall
cumulative risk and hazard associated with exposure to multiple
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COCs on the affected property. Therefore, since commentors
have questioned the utility of having such conservative values
as a part of the data screening criteria and the commission
has determined that the risk-based screening values cannot be
made less conservative for the reasons described above, the
commission has decided to eliminate the data screening criteria
provided in §350.71(k)(5) of the proposed rule altogether. The
rule has been modified to reflect this change.

§350.72. Carcinogenic Risk Levels and Hazard Indices for
Human Health Exposure Pathways

Concerning §350.72, Henry, Lowerre, Johnson & Frederick
commented that the proposed TRRP does not take a conser-
vative approach. For example, Henry, Lowerre pointed out that
a survey by the General Accounting Office shows that the ma-
jority of states have set acceptable health risks, such as those
for increased risks of cancer at 1 in 1 million people. TNRCC
is proposing in §350.72 of the proposed rule to go with the mi-
nority of states that allow the increased risk of cancers to be 1
in 100,000. This is not the conservative or even standard ap-
proach, especially for the protecting water resources. TNRCC’s
approach will result in an increase in the number of Texans who
will get cancer and other diseases from exposure to contami-
nants in soils and groundwater.

The 1 x 10-5 risk level is protective as discussed above in the
response to EPA Region 6.

Concerning §350.72(a)(1), Chevron commented that RBELs
and PCLs for carcinogenic COCs should be limited to class
A and B carcinogens. Also, concerning §350.72(a)(1) Chevron
commented that in the proposed TRRP a screening risk limit for
individual carcinogens of 1 x 10-5 is selected, whereas under the
current Risk Reduction Rule a limit of 1 x 10-6 is selected. A
limit of 1 x 10-4 is proposed for cumulative risk. Moreover, a
hazard quotient of 1 and a hazard index of ten are proposed for
non-carcinogens. The current values for HQ and HI are both
equal to 1. The selection of the revised risk limits in the TRRP
appears to be reasonable. The value of 1 x 10-5 is the midpoint
of the target risk range generally accepted by the EPA and Cal-
EPA.

The commission disagrees with the comment that the rule
should include explicit language limiting the development of
RBELs and PCLs for carcinogenic COCs to class A and B
carcinogens, especially in light of the fact that the EPA proposed
eliminating this classification scheme in favor of adopting a
narrative approach. This recommendation by the commentor
is also problematic from the standpoint that there are several
different classification schemes published by different entities
(e.g., EPA, the National Toxicology Program, IARC, ACGIH)
and the specific classification for a COC may differ under the
various schemes. Further, the classification of a carcinogen
as "class A or B" is specific to the EPA, yet the hierarchy
of sources from which persons should obtain toxicity values
specified in §350.73(a) is not limited to the EPA. It is the
opinion of the commission that if the scientific community
determines that a particular study meets the weight-of-evidence
requirements such that a cancer slope factor or unit risk factor
can be derived and is made available in accordance with the
hierarchy sources provided in §350.73(a), then the COC should
in fact be evaluated as a carcinogen. By way of example,
chlorodibromomethane has been classified by the EPA as a
class C carcinogen (a "possible human carcinogen") based on
positive carcinogenic evidence in male and female B6C3F1

mice, together with positive mutagenicity data and structural
similarity to other trihalomethanes (THMs) which are known
animal carcinogens. Based on the scientific weight-of-evidence,
it would be difficult to justify ignoring the carcinogenic potential
of such a COC. It is worth noting that the development of
cleanup levels based on consideration of carcinogenic effects
for class C carcinogens is consistent with the approach taken by
the EPA in their Soil Screening Guidance (May, 1996), as well
as that followed by EPA regional offices and state environmental
regulatory agencies.

Concerning §350.72(a)(1), Henry, Lowerre, Johnson & Freder-
ick commented that the risk standard of 1 x 10-5 is different than
EPA’s standard of 1 x 10-6 as a point of departure.

The cancer risk level deemed acceptable (de minimus) by the
EPA actually ranges from 1 x 10-4 to 1 x 10-6, with evidence in
the scientific literature indicating that regulatory actions have
not typically been triggered until cancer risks approached a
1 x 10-4 cancer risk level. Further, EPA Region 6 proposed
using a screening risk limit of 1 x 10-5 in their recently released
Draft Risk Management Strategy. In view of the emerging trend
for the EPA and other regulatory agencies to consider lifetime
cancer risks greater than 1 x 10-6 as acceptable based on cost,
feasibility, or the size of the exposed population, the commission
determined that a cancer risk level of 1 x 10-5 is an acceptable
regulatory benchmark to ensure protection of human health.

Henry, Lowerre, Johnson & Frederick requested to not arbitrarily
"Split the Baby" for cancer risks. Henry, Lowerre, Johnson
& Frederick stated that the proposed rule bases the cleanup
levels of carcinogens on a cancer risk of 1 x 10-5 (or 1
in 100,000 people) instead of the more conservative and
commonly followed risk level of 1 x 10-6 (or 1 in 1,000,000).
The current rules are also a problem since they allow a range
of acceptable cancer risk without also providing guidance for
when a higher or lower value can be acceptable. The solution
to this problem, however, is not to "split the baby." The solution
is to provide guidance on when a lower or higher value should
be used. For example, in communities with disproportionate
levels of pollutants, added protection is justified. A risk value
of 1 x 10-6 is appropriate. Likewise, since it is very difficult
to evaluate the cumulative impacts of multiple sources or the
additive impacts of exposure over years, the higher safety level
should be applied where there are cumulative impacts.

The commentor is correct in stating that allowance of a range of
acceptable cancer risks values poses problems for regulatory
agencies. What typically occurs when a range of values is
used is that the regulated community pushes for the higher (less
conservative) end of the range, while citizens and environmental
groups push for the lower (more conservative) end of the range.
While the commentor’s suggested solution to this problem
seems reasonable in theory, in practice, it will not alleviate
any of the problems experienced in implementing a range of
acceptable cancer risk levels. The regulated community will
contend that communities are not experiencing disproportionate
impacts and push for the higher end of the range, while citizens
and environmental groups will contend that they are in fact
experiencing such disproportionate impacts and push for the
lower end of the range. The end result will be that much time
is spent arguing over what the acceptable risk level should
be, rather than cleaning up contaminated sites in order to
improve environmental quality in communities. The commission
remains convinced that use of a clear, single protectiveness
benchmark will benefit public health and the environment by
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avoiding confusion and controversy over the level of protection
on which the cleanup levels should be based.

Concerning §350.72(a)(2), Henry, Lowerre, Johnson & Fred-
erick commented that the proposed hazard quotient of 0.2 is
different than EPA’s standard of a hazard index of 1 as a point
of departure.

The comment that the proposed rule specified an acceptable
hazard quotient of 0.2 for noncarcinogenic COCs is incorrect.
As stated in §350.72(a)(2) of the proposed rule, the RBEL
and PCL for each noncarcinogenic COC, including those PCLs
based on combined exposure pathways shall be based on a
hazard quotient of one except when other standards shall be
used as RBELs as discussed in §350.74.

Concerning §350.72(b), Chevron commented that in keeping
with EPA guidance and standard risk assessment practice, the
requirement to consider cumulative affects from multiple non-
carcinogenic COCs should be specifically restricted to COCs
that act through a similar mechanism, or affect the same target
organ. Also with regard to §350.72(b), KOCH commented that
the proposed rules discuss adjusting PCLs to lower concentra-
tions to meet cumulative carcinogenic risk levels and hazard
index criteria. KOCH stated that a person should have the op-
tion of assessing cumulative risks using the target organ ap-
proach. If the cumulative risks exceed criteria at §350.72(c),
then a person should be able to re-calculate risks based on
which COCs act on a specific target organ. Acceptable cumu-
lative risk criteria would then be estimated for each target organ
(e.g., kidney, liver, central nervous system, etc.). KOCH cited
the Illinois Environmental Protection Agency as promulgating
an applicable system at 35 Ill. Adm. Code 742.720(b) and
Appendix A, Table E (Similar-Acting Non-Carcinogenic Chemi-
cals) and at 742.805(d) and Appendix A, Table F (Similar- Act-
ing Carcinogenic Chemicals). A similar system should be in-
corporated into the TRRP rules. KOCH also commented that
it supports the proposed use of cumulative carcinogenic risk
level of 10-4 and hazard index of ten. The approach should be
extended to allow the calculation of risks based on the target
organ approach. If the initial calculations show that the target
risk levels are exceeded, then a person should have the option
of re-calculating the effects of similar acting chemicals on each
target organ system (e.g., liver, kidney, central nervous system,
etc.). A response action would not be required if these organ-
specific calculations do not exceed the target risk levels.

Although not explicitly provided for in §350.72(b) of the pro-
posed rule, the commission has in fact incorporated consider-
ation of a target organ approach in the development of several
aspects of the proposed rule. For example, as outlined in Vol-
ume 2, of the TRRP Concept Document issued on December
16, 1996, the commission justified use of a target hazard in-
dex of ten based in part, on the fact that the proposed rule
required persons to add across COCs and exposure pathways
regardless of the affected target organ(s). Considering the ad-
ditive response resulting from exposures to multiple chemicals
and pathways also serves, in part, as a means of addressing
concerns about potential for synergistic interactions. That is,
while it is technically difficult to quantitate potential synergistic
responses, requiring that persons consider, at a minimum, the
additive response associated with exposures to multiple COCs
and pathways regardless of the affected target organ provides
a qualitative means of addressing such concerns. Finally, the
commission believes that the conservatism inherent in adding
across COCs and pathways regardless of the affected target

organ serves as a justification for not requiring persons to com-
bine exposure pathways across source media (e.g., soil expo-
sure pathways combined with groundwater exposure pathways)
as provided for in §350.71(j).

Concerning §350.72(b)(4), EPA Region 6 commented that this
section is an exclusionary provision from consideration of cumu-
lative impacts for ground water-to-surface releases. Not requir-
ing a cumulative check for these releases may underestimate
the potential risk. Similarly, concerning §350.72(b)(5), EPA Re-
gion 6 commented that this paragraphs allows for the exclusion
of COCs for the groundwater ingestion exposure pathway for
COCs with designated MCLs; excludes the requirement to do
a cumulative estimated risk check for soil-to-groundwater trans-
port; and excludes compounds from the cumulative risk check
such as dioxins and PCBs. EPA Region 6 suggested that the
exclusion of these from any analysis may underestimate cumu-
lative risk.

The commission disagrees with the comment that exclusion of
specific COCs from the evaluation of cumulative cancer risk and
hazard in cases where the PCLs have been established based
on federal MCLs, based on protection of underlying groundwa-
ter, or based on conservative policy levels may underestimate
cumulative risk. Such an approach was necessary for the fol-
lowing reasons: 1) federal MCLs are not all set at risk and haz-
ard levels equivalent to those specified in the proposed rule,
and many are in fact driven by available treatment technolo-
gies; 2) PCLs set based on protection of underlying groundwa-
ter (GWSoil) are not risk- based; and 3) the PCLs for dioxins,
lead, and PCBs in cases where TSCA is applicable are those
that have been determined to be protective on a national basis
but do not necessarily reflect the same risk and hazard bench-
marks specified in the proposed rule. The commission notes
that the rule has been amended to clarify that, as specified in
§350.76(d)(4), the person must comply with the requirements
of TSCA in order to utilize the TSCA values as the soil PCL and
also clarified that this provision was specific to the soil PCL. As
should be apparent in the equation provided in 30 TAC Figure
30 TAC §350.72(d), inclusion of the PCLs for such COCs in the
calculation of cumulative risk or hazard would imply that they
were based on an equivalent level of acceptable risk and haz-
ard. As this is clearly not the case, it would be inappropriate
to include such COCs in the calculation of cumulative risk and
hazard. Nonetheless, the commission believes that despite the
elimination of a limited number of COCs from the cumulative
evaluation, the overall approach for calculating RBELs in the
proposed rule was in fact sufficiently conservative such that ul-
timate PCLs will provide adequate protection of human health.

Further, the commission believes that its approach is wholly
consistent with what is typically done by the EPA. For example,
water utilities are only required to meet federal MCLs, regard-
less of the number of contaminants present in the drinking wa-
ter. Arsenic could have been detected above the MCL in the
water supply for two municipalities, but municipality Number 1
had four other contaminants present at levels close to the MCL,
while the municipality Number 2 had no other contaminants de-
tected. In this case, municipality Number 1 would not have to
do anything different from municipality Number 2. Both would
just have to meet the federal MCL for arsenic. In addition, con-
versations with EPA staff indicate that although contaminants
with federal MCLs may be included in the initial calculation of
risk and hazard in the baseline risk assessment, action is typi-
cally not taken to require remediation to levels below the MCL
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in cases where there are multiple contaminants in the ground-
water or to adjust the cleanup levels for other contaminants in
cases where the risk associated with the drinking water expo-
sure pathway is unacceptable and is driven by a contaminant
meeting the federal MCL (e.g., arsenic). With respect to the ex-
clusion of COCs from the evaluation of cumulative risk and haz-
ard in cases where the PCL is based on protection of underlying
groundwater (i.e., GWSoil), this does not mean that the cumula-
tive risk and hazard is not evaluated for soil or groundwater,
just that the GWSoil value is not the basis for that evaluation (i.e.,
the GWSoil value should not be used as the PCL in the denom-
inator of the equation provided in Figure 30 TAC §350.72(d)).
In fact, the provisions of §350.72(b) require persons to evalu-
ate cumulative risk and hazard for each individual (e.g., GWGW

Ing
)

and combined (e.g., TotSoil
Comb

) exposure pathway for which PCLs
must be developed in accordance with §350.71(c). Finally, the
commission maintains that the exclusion of COCs from the eval-
uation of cumulative risk and hazard in cases where the PCL
is based on a cleanup level that is nationally recognized as ac-
ceptable (e.g., dioxins) is consistent with how the EPA typically
handles these specific COCs. The EPA routinely uses the pol-
icy levels established for dioxins, without regard to the number
of COCs present on an affected property. More specifically, the
EPA has not been known to remediate dioxins present on res-
idential sites to a level lower than 1 ppb in order to address
cumulative concerns associated with other COCs present on
the property. For lead, given that the levels deemed protective
are based on a biokinetic model, it is clearly not possible to
incorporate lead in any calculations of cumulative risk and haz-
ard.

Concerning §350.72(b)(5), KOCH asked whether the polychlori-
nated biphenyls (PCBs) cleanup levels promulgated in the EPA’s
"PCB Mega Rule" (40 CFR 761) would be applicable in Texas.
KOCH stated that it strongly believes that these levels (e.g.,
40 CFR 761(a)(4)(i)(B)) should be clearly incorporated into the
TRRP rules. Further, KOCH stated that a person should have
the option (without obtaining a formal exposure factor variance,
§350.74(j)) of using these exposure parameters developed by
the EPA. For sites meeting the definition of a low occupancy
area (40 CFR 761.3), a person should be able to use an expo-
sure frequency of 42 days/year (i.e., 6.7 hours per week for 50
weeks) for PCBs and other COCs.

The commission points out that §350.76(d)(4) states that, in
Tiers 2 and 3, soil PCLs may be set based on TSCA 40 CFR
Parts 750 and 761 requirements (referred to as the "PCB Mega
Rule") for sites where these TSCA requirements are applicable.
While recognizing the authority of this Mega Rule for PCBs, the
commission does not believe that it is appropriate to broaden
the applicability of concepts which are specifically intended for
PCB regulation (e.g., designation of low occupancy areas) by
using them in evaluating any other COC. Therefore, no change
was made in response to these comments.

Concerning §350.72(b) and (c), McCulley Frick & Gilman
commented that the target risk value used to develop PCLs for
individual carcinogenic chemicals is 1E-05 and the cumulative
risk level is 1E-04. This standard was adopted because it
ensures that on a (carcinogenic) chemical-specific basis each
site will be evaluated with a consistent response action criterion.
It also ensures that where multiple carcinogens are present (up
to ten carcinogenic chemicals) the allowable cumulative risk
level (1E-04) will not be exceeded in the absence of further
corrective action. In the interest of consistency, McCulley Frick

& Gilman stated that this is a reasonable, though conservative,
approach. The policy adopted by EPA (1991), however,
recommends the use of a baseline risk assessment and the
upper boundary of acceptable risk (1E-04) to make decisions
regarding remedy selection. Therefore, cleanup criteria in Texas
under the proposed rule may be more stringent than would
be necessary to meet EPA requirements, particularly when
fewer than ten COCs are present. McCulley Frick & Gilman
stated that an inconsistency arises from the requirement to
evaluate cumulative risk when multiple chemicals are present in
environmental media. Figure 30 TAC §350.72(d) presents the
equation that is proposed for use in evaluating cumulative risk.
The use of this equation is required to downwardly adjust PCLs
when the sum of the ratios of PCL-adj to PCL (per chemical)
exceed 10.0 (i.e., the sum of target risk values exceeds 1E-
04 or the sum of hazard indices exceeds ten). Furthermore,
the person is allowed to downwardly adjust the PCL-adj value
on a chemical-specific basis so that the person may effectively
apportion allowable risk toward chemicals that occur in higher
concentrations at the affected property. However, the person
is not allowed to use the same equation to upwardly adjust
PCLs when fewer than ten COCs are present. There is a
disparity between the flexibility allowed in downwardly adjusting
PCLs based on the consideration of cumulative risk and the
restrictions placed on the upward adjustment of PCLs based on
the consideration of cumulative risk. Therefore, McCulley Frick
& Gilman recommended that the adjustment of PCLs based
on cumulative risk level of 1E-04 be allowed regardless of the
number of COCs present at a site.

The commentor is correct in stating that PCLs cannot be up-
wardly adjusted based on consideration of the cumulative car-
cinogenic protectiveness benchmark of 1 x 10- 4 specified in
§350.72(b). The commission has made a fundamental science
policy decision in defining the acceptable cancer risk level at 1
x 10-5 for each individual carcinogenic COC regardless of the
number of carcinogens present. While this is clearly a depar-
ture from the acceptable cancer risk level of 1 x 10-6 specified in
the current Risk Reduction Rule, the commission believes that
such a departure is appropriate given the emerging trend for the
EPA and other regulatory agencies to consider lifetime cancer
risks greater than 1 x 10-6 as acceptable based on cost, fea-
sibility, or the size of the exposed population. Like the current
Risk Reduction Rule, the proposed rule requires the person to
downwardly adjust cleanup levels calculated based on consid-
eration of the protectiveness benchmark for individual carcino-
genic COCs in cases where the cumulative risk associated with
exposure to multiple carcinogenic COCs exceeds 1 x 10-4. This
ensures that the carcinogenic risk for an individual COC does
not exceed 1 x 10- 5, the critical protectiveness benchmark es-
tablished by the commission. It should be noted that a critical
factor considered by the commission in establishing the ultimate
protectiveness benchmark for carcinogens at 1 x 10-5 rather than
1 x 10- 4 regardless of the number of carcinogens present was
the determination that in cases where PCLs have been estab-
lished based on a primary or secondary MCL or reflect a policy
level as provided for in §350.76, it is not necessary to include
such COCs in the cumulative evaluation required in §350.72(b).

Concerning §350.72(c), Henry, Lowerre, Johnson & Frederick
commented that besides the differences in policy, the use of
these target levels may be a concern from an environmental
assessment standpoint. The proposed approach will only allow
for ten carcinogens or five non-carcinogens to be present at
the RBEL before the maximum target risk level of 1 x 10-4 for
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carcinogens and hazard index of 1 for non-carcinogens would
be exceeded. Henry, Lowerre, Johnson & Frederick asked how
TNRCC proposes to protect sites from cumulative effects when
more than ten carcinogens or five non-carcinogens are present
at the target risk level.

The proposed rule explicitly required persons to consider the
impact of exposures to multiple COCs in the development of
PCLs. Section 350.72(b) of the proposed rule required persons
to evaluate whether the PCLs for a human health exposure
pathway need to be adjusted to lower concentrations to meet
the cumulative carcinogenic risk level and hazard index criteria
in subsection (c) of this section when there are more than tem
carcinogens or ten noncarcinogens within a source medium.
The specific protectiveness benchmarks for cumulative risk and
hazard specified in §350.72(c) include an acceptable cumulative
cancer risk level of 1 x 10- 4 and a hazard index of ten.
The details concerning how to downwardly adjust PCLs when
necessary are provided in§350.72(d). It is important to note
that, as discussed in the preamble to the proposed rule, PCLs
calculated based on consideration of the individual cancer risk
and hazard criteria specified in §350.72(a) (i.e., 1 x 10-5 and
1, respectively) cannot be upwardly adjusted based on the
cumulative risk and hazard criteria specified in §350.72(c) in
cases where there are fewer than ten carcinogens or tem
noncarcinogens.

§350.73. Determination and Use of Human Toxicity Factors and
Chemical Properties.

Concerning §350.73(a), McCulley Frick & Gilman commented
that it appears that some of the toxicity values (e.g., methyl t-
butyl ether) are based on provisional or non-verified toxicity val-
ues. The source of this information and support documentation
is an important part of the risk evaluation and PCL calculation.
It is imperative that the rules allow the flexibility to use other sci-
entifically valid sources in the selection of toxicity values used
in the development of PCLs.

The commission notes that the sources of all of the toxicity fac-
tors used to calculate the Tier 1 PCLs which accompanied the
proposed rule were provided in the Toxicity Factors table. Thus,
a person may obtain any necessary documentation to determine
the basis of any of the provisional toxicity factors. Further, most
of the provisional values listed on the Toxicity Factors table were
obtained from the EPA’s National Center for Environmental As-
sessment (NCEA) and are indicated as such. The commission
maintains that these provisional values are reliable enough to
use in the RBEL and PCL calculations, thus allowing risk-based
PCLs in lieu of full cleanup (i.e., background) of the COC. This
approach is also consistent with EPA policy as indicated by the
fact that EPA Regions 3, 6, and 9 use NCEA provisional values
as well in establishing cleanups levels provided by their respec-
tive screening tables.

Concerning §350.73(a), Weston stated that reopening a project
at the time of review of the RACR does not appear to be a
workable situation. Once the SIN or RAP has been approved,
and the remediation implemented in accordance with the SIN
or RAP, reopening the project should not be allowed.

First, there is no formal approval of the SIN. Second, a
change in a toxicity factor that is of sufficient magnitude that
previously determined PCLs may not be protective of human
health and the environment is absolutely sufficient basis to
require that PCLs be re-evaluated regardless of the status of
project. This same provision is included in §350.35 which

addresses substantial changes in circumstances which could
compel closed cases to be re-opened. Additionally, the same
toxicity factor changes are considered substantial changes
in circumstance under current 30 TAC 334 and 335. The
commission is concerned with protection of human health and
the environment and not just ensuring cases are closed.

Concerning §350.73(a)(4), EPA Region 6 commented that the
proposed rule lists TNRCC’s Chronic Remediation-Specific Ef-
fects Screening Levels as a reference for toxicity values. The
referenced document does not utilize route-to-route extrapo-
lation to evaluate the inhalation pathway when there is no
inhalation-based toxicity value. The EPA routinely uses route-to-
route extrapolation for assessing the toxicity of organic chem-
icals that have no inhalation-specific toxicological information
and will look at the applicability of using route-to-route extrap-
olation on a case-by-case basis. EPA Region 6 stated that not
utilizing this extrapolation method may lead to an underestima-
tion of the potential risk.

The commission strongly disagrees with the comment that not
employing route-to-route extrapolation procedures may under-
estimate potential risk. Further the commission has determined
that the state-of-the-science clearly indicates that such extrap-
olation procedures are inappropriate. In fact current guidance
from both the EPA Office of Research and Development (Meth-
ods for Derivation of Inhalation Reference Concentrations and
Application of Inhalation Dosimetry, EPA, 1994) and the EPA
Office of Solid Waste and Emergency Response (Soil Screen-
ing Guidance: Technical Background Document, EPA, 1996)
strongly discourage "across the board" route-to-route extrapo-
lation as practiced by EPA Region 6 in the derivation of their
Medium Specific Screening Levels. Rather, the appropriate-
ness of carrying out route-to-route extrapolation should be con-
sidered on a case-by-case basis and should account for the re-
lationship between physicochemical properties, absorption and
distribution of toxicants, the significance of portal-of-entry ef-
fects, and the potential differences in metabolic pathways asso-
ciated with the intensity and duration of exposure.

Concerning §350.73(b), IT Corporation requested that the
commission clarify whether the TNRCC Chronic Remediation-
Specific Effects Screening Level value is to be used as the
inhalation URF value as well as the inhalation RfC value.

The commission Chronic Remediation-Specific Effects Screen-
ing Level value is to be used as only the inhalation RfC value,
and not as the inhalation URF value. As stated in §350.73(b),
"(T)he person shall use the Chronic Remediation-Specific Ef-
fects Screening Level value as the reference concentration in
evaluating the inhalation pathway for both residential and com-
mercial/industrial land use in accordance with §350.75(i)(3),(6)
and (8) of this title. . ."

Concerning §350.73(b), Chevron commented that ESL-based
values should only be used for residential property or to deter-
mine protectiveness at the boundary for commercial/industrial
facilities; OSHA PELs and TLVs are more appropriate for com-
mercial/industrial receptors.

Chevron recommended that the commission remove "and com-
mercial/industrial" and insert "and for determining compliance
at the facility boundary for commercial/industrial facilities" after
"residential land use." McCulley Frick & Gilman commented that
§350.73(b) indicates that the TNRCCs Remediation-Specific Ef-
fects Screening Level (ESL) is to be used as the reference
concentration (RFC) when estimating inhalation RBELs for both
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residential and commercial/industrial scenarios if no inhalation
unit risk or RfC is available from EPA. ESLs are used as part of
the air permitting process for facilities in Texas and are gener-
ally derived from Occupational Exposure Limits (OELs), such
as the Occupational Safety and Health Administrations Per-
missible Exposure Limits (PELs), and include safety factors to
account for residential exposure and to extrapolate from the
healthy worker population to the general population, including
sensitive subpopulations. This requirement seems overly re-
strictive when calculating inhalation RBELs for commercial/in-
dustrial land use. McCulley Frick & Gilman suggested using
the appropriate OEL as the RfC for calculating inhalation RBELs
when an EPA-derived RfC or unit risk factor is not available for
commercial/industrial properties.

The commission disagrees with the comment that it is inappro-
priate to use the commission’s Chronic Remediation-Specific
Effects Screening Level values (RS-ESLs) in calculating inhala-
tion RBELs for commercial/industrial land use. The RS-ESLs
are analogous to EPA’s RfCs, both of which are set to be pro-
tective for the general population, including sensitive subpop-
ulations considering a lifetime of exposure. EPA’s RfCs and
other toxicity factors (e.g., RfD

o
s, SF

o
s, URFs) are routinely used

to assess risks/hazards for exposures to both residential and
commercial/industrial receptors. Further, the commission notes
that the rule as proposed contains a provision in §350.74(b)(1)
for using occupational limits as commercial/industrial inhalation
RBELs.

Concerning §350.73(c), Chevron, McCulley Frick & Gilman,
TCC and TXOGA noted the proposed subsection was incom-
plete.

The commission agrees with the commentors and has amended
the rule to read as follows: Unless prior approval is provided by
the executive director in accordance with §350.74(j)(2) of this
title (relating to Development of Risk-Based Exposure Limits)
to use a subchronic exposure duration (i.e., <seven years)
for a commercial/industrial property, the person shall not use
subchronic toxicity factors.

Concerning §350.73(e), Brown & Caldwell commented that no
provision is made for either SPLP or other site-specific soil
leachability tests, and recommended that SPLP or other site
specific leachability tests be allowed for development of GWSoil
PCLs under Tier 2 or Tier 3.

The rule allows for the use of appropriate leachate test results
under §350.75(i)(7)(C). The intent is that the leachate test
results would be used as the site-specific soil-water partition
coefficient (K

d
). However, to reinforce the point, the rule has

been amended at §350.73(e)(1) to allow use of appropriately
conducted leachate tests to determine a site-specific K

d
or K

oc
.

Concerning §350.73(e), Chevron commented that there is no
reason to specify the use of a particular set of values as part
of the rule. This should be presented in guidance. Chevron
recommended the deletion this paragraph and its replacement
with a general directive to consult guidance. IT Corporation
recommended that the TRRP allow calculated estimates of
physical/ chemical properties of chemicals not listed in 30
TAC §350.73(a). This recommendation is consistent with the
provision to allow submittal of information to the executive
director for consideration in the derivation of toxicity factors.

The commission disagrees that there is no basis for specifying
the COC chemical/physical properties values to be used in

calculating RBELs and PCLs in the rule. In fact, the commission
has determined that specifying a single set of consistent values
is appropriate in cases where there is not a reason to believe
that the chemical/physical properties would vary across sites.
For the COC chemical/physical properties that may actually be
dependent on site characteristics, the commission has provided
the flexibility to make adjustments as provided in paragraphs (1)
and (2). To add clarity to the commission’s intent in this regard,
the rule is amended to state that the COC chemical/physical
properties may only be adjusted in accordance with paragraphs
(1) and (2) of the subsection to be consistent with Figure 30
TAC §350.75(b)(1) as proposed. The rule is also amended
in response to IT Corporation’s comment to make it clear that
persons may provide chemical/physical property information for
COCs not included in the figure to aid the executive director in
establishing chemical/physical properties for that COC, when it
is warranted that COCs must have a PCL developed.

Concerning §350.73(e), McCulley Frick & Gilman commented
that they appreciate the inclusion of the various chemical/phys-
ical properties in the various figures; however, they commented
that no references are provided for chemical/physical proper-
ties. By relying on default values and properties, the regulated
community is subjected to their accuracy and validity. The com-
mentor noted that the DF.adj values provided in Figures: 30
TAC §350.74(a) and 1: §350.76(b)(1) are different although they
should be the same. Therefore, protective concentration limits
(PCLs) calculated based on these figures may be incorrect.

The commission provided the references in the December 1996
Conceptual Document issued for public comment on the then
developing TRRP. The commission shall make the references
publically available via guidance, but is not amending the table
in the rule as it is not the appropriate place to include such
information. The commission also points out that the list of
COCs provided in 30 TAC §350.73(e) is not an indication of all
COCs that may need to be evaluated, but is simply a list of
the COCs for which the commission has established chemical/
physical properties. Therefore, COCs other than those included
in the figure may need to be evaluated, and in those situations
the person may recommend chemical/physical properties for
use in the establishment of PCLs, subject to final approval by the
executive director. The commission agrees that DF.adj values
provided in Figures §350.74(a) and §350.76(b)(1) should be
the same, and has amended §350.76(b)(1) such that a value of
352 mg-yr/kg-event has been incorporated. This typographical
change does not affect the Tier 1 PCL values provided in the
draft rule.

Concerning §350.73(e)(1), McCulley Frick & Gilman com-
mented that the last sentence of this subparagraph states
"These property-specific values may also be applied in calcu-
lating those chemical/physical parameters (e.g., Henry’s Law
Constant) which incorporate K

d
or K

oc
in Tiers 2 and 3." The

commentor stated that this sentence is misleading. K
d

or K
oc

values are not used to calculate Henry’s Law Constant.

It is the commission’s intent that an option be available under
Tiers 2 or 3 for the person to utilize leachate testing or other
physical methods in determining a site-specific K

d
or K

oc
and

has amended the rule. The commission agrees with the
potential for confusion expressed by the commentor, and has
stricken that language from the rule. Additionally, Figure 30
TAC §350.75(b)(1) has been amended to change "Special
Consideration" to "No" and to replace the rule citation to "NA"
for both H and H’ to conform with this change to §350.73(e)(1).
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Figure 30 TAC §350.73(e) has been amended to reference 2-
chlorotoluene instead of chlorotoluene. The CAS number, H’,
Log K

oc
, Log K

d
, D

air
, D

wat
, Solubility, Vapor Pressure, and Log K

ow

have been updated accordingly. Further, chromium has been
amended to Chromium III and Total Chromium in response to
McCulley Frick & Gilman’s comment on §350.51(m), and the
CAS number for Total Chromium has been updated accordingly.
The CAS number for p-Xylene has been corrected to the
accurate reference. Finally, the C

5
aliphatic fraction has been

stricken to conform with the rule change at §350.76(g)(2).

§350.74. Development of Risk-Based Exposure Limits.

Concerning §350.74(a), Chevron and IT Corporation submitted
comments on the RBEL-2 Equation noting a typographical error
in Figure 30 TAC 30 TAC §350.74(a), Equation RBEL-2 for
dermal contact with carcinogens in soil. The commentors
recommended replacing "SF

o
" in the equation with "SF

d
," noting

that this change is consistent with the definition of SFd given
and the use of RfD

d
in the equation for noncarcinogens.

The commission agrees with the comment that there is a
typographical error in the RBEL-2 equation in Figure 30 TAC
§350.74(a) (i.e., SF

o
in the denominator of the RBEL-2 equation

should be SF
d
). The commission also notes that an additional

typographical error was found in the RBEL-2 equation in this
figure (i.e., SA

(18<30)
in the residential figure should be SA

(18<30)
.

Figure 30 TAC §350.74(a) of the rule has been amended
to reflect this necessary correction. The figure has also
been corrected in the list of corresponding default exposure
factors for both the resident and commercial/industrial table,
the figure reference for ABS.d and ABS

GI
has been amended

to remove the "3" so that the reference now reads Figure 30
TAC §350.74(c).

Concerning §350.74(a), McCulley Frick & Gilman commented
that a large percent of the TotSoil

Comb
PCLs for roughly 215

of the 350 COCs with oral toxicity criteria are due to the
SoilSoil

Derm
PCLs and for compounds such as beryllium, bis(2-

ethylhexyl)phthalate, and endrin, the dermal pathway con-
tributes to greater than 50% of the TotSoil

Comb
PCL. By virtue of

the conservative assumptions used to evaluate this pathway,
the proposed rule will require overly conservative cleanup lim-
its for a highly uncertain pathway. McCulley Frick & Gilman
commented that it believes that evaluating dermal exposure for
most COCs is an unnecessary and overly burdensome require-
ment; therefore, they do not support the inclusion of a quantita-
tive evaluation of dermal exposure for all COCs in the TotSoil

Comb

PCL calculation. The following comments address the problems
which the commentor believes will limit the usefulness and va-
lidity of including this pathway for all COCs. There are several
pieces of evidence to suggest that the wholesale inclusion of
dermal exposure in the proposed rule and calculation of PCLs
is inappropriate. In general and by design, the skin is a very
effective barrier in preventing the passage of exogenous com-
pounds from the environment into the body. In addition, the
rate of dermal absorption of chemicals is inversely related to
molecular weight; thus, for larger compounds, such as long-
chain aliphatics and PCBs, the likelihood of significant dermal
absorption decreases (Rozman and Klaassen, 1996). The soil
partitioning coefficient of many chemicals precludes their des-
orption from soil and makes them less available for dermal ab-
sorption. Additionally, there are few, if any, dermal absorption
studies that adequately characterize the transfer and absorption
of a compound from soil, across the dermis, and into systemic
circulation. Thus, risk assessors rely on models to predict der-

mal uptake from soil and water. Inherent to these models are
conservative assumptions that more than likely overestimate ex-
posure by virtue of the lack of information and the assumptions.
Given the great differences between actual conditions of der-
mal exposure to soil, the manner in which absorption studies
are conducted (i.e., COC is applied directly to shaved skin, of-
ten abraded, shaved skin, and left in contact for up to 24 hours
with a plastic, impervious material covering the skin), and the
other conservative assumptions made in regard to surface area
contacted, event duration of dermal exposure, adherence fac-
tors, etc., the commentor believes that including this pathway
and the additional steps taken to ensure that dermal exposure
is not underestimated (i.e., adjusting the oral toxicity values as
presented in Figure 30 TAC §350.74(a)) are unnecessarily con-
servative. Again, it is difficult to evaluate the appropriateness
of the ABS.gi.soil and ABS.d values provided in Figure 30 TAC
§350.74(c) or the skin surface area assumptions used in Figure
30 TAC §350.74(a) because references or rationale are not pro-
vided. Moreover, EPA recognizes the data limitations and dif-
ficulties in reliably evaluating dermal exposure for most chemi-
cals in the Soil Screening Level Guidance (EPA, 1996a) and has
chosen not to evaluate dermal exposure for any chemicals ex-
cept for pentachlorophenol. Therefore, McCulley Frick & Gilman
suggested that this section and related figures be revised to in-
dicate that the dermal pathway should only be considered on
a site- specific and chemical-specific basis and not included for
all compounds and Tiers as currently required in the proposed
rule.

The commentor recommends that the dermal exposure pathway
not be considered due to concerns about scientific uncertain-
ties, and notes that the 1996 US EPA Soil Screening Guidance
suggests that it is only necessary to evaluate dermal exposure
for pentachlorophenol. The commission maintains that there is
enough certainty in evaluating the dermal exposure pathway to
allow the commission to adopt a risk-based approach, rather
than requiring cleanup to a background standard. Further, the
commission notes that the rule does not blindly evaluate der-
mal exposures. Rather, a significant amount of COC-specificity
is incorporated, and the rule contains provisions which exclude
the evaluation of the dermal exposure pathway for compounds
where it is not applicable (i.e., VOCs). Although appropriate de-
fault exposure assumptions are specified under Tier 1, many of
the parameters cited by the commentor are allowed to be var-
ied on a site-specific basis under Tiers 2 and 3 (e.g., ABS.gi,
ABS.d). In addition, the rule has been amended to allow the
person to alter ABS.d based on credible scientific information.
With respect to the 1996 US EPA Soil Screening Guidance ap-
proach for the dermal exposure pathway, the commission notes
that the abovementioned document reflects guidance issued in
1996, and does not represent either the current EPA position
on the dermal exposure pathway or the state-of-the-science in
this area. A number of EPA Regional Offices (including Region
6) have incorporated consideration for dermal exposure for nu-
merous compounds in their published risk-based soil screening
levels. EPA Region 6 also has recently released a Draft 1998
Risk Management Strategy, which includes very stringent re-
quirements for evaluating dermal exposure for all relevant com-
pounds. Further, on a national level, the EPA is scheduled to
release a finalized US EPA Risk Assessment Guidance for Su-
perfund (RAGS): Part E, Supplemental Guidance on Dermal
Risk Assessment this summer, which supercedes any discus-
sion on dermal exposures in the EPA Soil Screening Guidance
document, and clearly supports consideration of the dermal ex-
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posure pathway. In addition, the commission disagrees with the
commentor’s characterization of what the EPA Soil Screening
Guidance document concludes in regard to dermal exposure.
The guidance assumes that dermal absorption would have to be
greater than 10% for dermal exposure to be the main pathway of
concern at a site (assuming complete absorption via ingestion),
and concludes that only pentachlorphenol had available data
indicating dermal absorption greater than 10%. First, the rule
has a different intent than the EPA guidance, in that the commis-
sion determined that it was appropriate to consider combined
exposures across all relevant pathways, rather than evaluating
each pathway independently. Thus, contributions from dermal
exposure are considered in setting a final soil PCL, although it
may not be the main pathway of concern for a given COC. Sec-
ondly, the EPA Soil Screening Guidance assumption regarding
complete absorption via ingestion is not representative of ac-
tual absorption for many compounds (e.g., metals), which would
serve to underestimate the significance of the dermal exposure
pathway. Even setting aside the assumptions made by the EPA
in offering the 10% absorption cutoff, a significant number of
compounds in the rule have current data which indicate dermal
absorption of 10% or higher. Therefore, it is clear that the EPA
Soil Screening Guidance position on dermal exposure has lim-
ited applicability to the approach taken in the rule, and does
not offer credible support for eliminating the dermal exposure
pathway. As noted by the commentor, the dermal pathway is
a significant risk contributor for beryllium, endrin, and bis (2-
ethylhexyl) phthalate. One reason that the dermal exposure
pathway is significant for these compounds is that they have
relatively low ABS.gi estimates. While further review of the sci-
entific literature supports the ABS.gi values provided in the rule
for beryllium and bis (2-ethylhexyl) phthalate, the commission
believes that the 2% ABS.gi value listed for endrin is underes-
timated. Therefore, the commission has amended the ABS.gi
value provided for endrin in Figure 30 TAC §350.74(c) to be
consistent with the ABS.gi values provided for its two stereo-
isomers, aldrin and dieldrin (i.e., 50%).

Concerning §350.74(b)(1), Chevron commented that the re-
quirement discussed in the this section has the potential to con-
flict with Occupational Health and Safety Administration regu-
lations. Chevron recommended the following language: "The
health and safety plan shall be consistent with the applicable
requirements of 29 CFR."

The rule language has been modified to remove the specific
reference to the required application of OSHA standards, as
OSHA criteria were only meant to serve as an example of
what could be applied. However, the rule has not been
amended to draw applicability to 29 CFR. Such a direct linkage
is unnecessarily specific and nothing in the rule would result
in a violation of 29 CFR. It should be noted that if any
requirements of this rule are more stringent than 29 CFR
requirements, then the requirements of this rule must be met.
Given that this is an area of flexibility in the rule and allows
the use of standards not specifically intended for addressing
environmental contamination, the level of requirements are
appropriate and should not necessarily be limited by OSHA
requirements. The amendments necessitated conforming rule
changes to §350.35(d)(5) and §350.111(b)(14).

Also concerning §350.74(b)(1), Henry, Lowerre, Johnson &
Frederick commented that for the air exposure medium, the
proposed approach is to rely on air standards established by
other agencies, i.e., OSHA. The OSHA requirements, however,

are designed to protect on-site workers with limited exposures
and are not suitable for RME situations, such as fence line
residents. Henry, Lowerre, Johnson & Frederick recommended
that any standard proposed for use by TNRCC meet with values
consistent with EPA methodologies to protect the long-term
resident receptor.

The commission was cognizant of the fact that solely allowing
occupational exposure limits requirements to be used for on-site
commercial/industrial workers could pose a problem for fence-
line residents, as such limits are designed to be protective of
an occupational scenario. Therefore, the commission included
the proposed provision in §350.74(b)(1) that required the per-
son to demonstrate that off-site receptors are protected when
occupational exposure limits are used on-site as AirRBEL

Inh-V
.

Concerning §350.74(b)(1), Henry, Lowerre, Johnson & Freder-
ick commented that allowing RBELs to be PELs (OSHA-based
Permissible Exposure Limits for commercial/industrial use) at
commercial sites results in a cleanup appropriate only for the
current industrial use and is tied only to that facility’s health and
safety plan. Having the control mechanism in the deed record
will most likely not be effective over time as the industrial prac-
tices change and businesses change hands. In the future, new
operators have no incentive to develop, nor will they have the
information to develop, the health plans needed to protect em-
ployees.

The commission disagrees with the comment that the institu-
tional controls required when OSHA criteria are used as RBELs
will not ensure adequate protection of workers who may be pre-
sent at a site at a later date. In fact, institutional controls are
required so ample public notice is provided. If the provisions of
the institutional control are not met, then a substantial change
in circumstance would be required in §350.35 of this section
and would have to be addressed at that time. The commission
included the institutional control requirements to protect for fu-
ture use considerations.

Concerning §350.74(b)(1), Weston and Strasburger & Price
suggested deleting the last sentence stating that this appears
to require every facility, subject to the TRRP, and that meets
the OSHA standards, to file an institutional control in the real
property records. This does not appear to be a reasonable
requirement for a facility that is in compliance with OSHA. Trying
to place every remediation obligation, one-by-one, in the deed
records needlessly clutters these important public records.

The commission disagrees with the comment that the require-
ment for filing an institutional control for affected properties that
use occupational inhalation criteria as RBELs be removed. As
future conditions at the property may not include the use of an
equivalent health and safety plan, the commission maintains
that the filing of an institutional control is necessary. The use of
the OSHA standards is optional flexibility, and as its protective-
ness is highly subject to how the property is used, such limits
on property use warrants notice as it effectively is a remedy.
However, the person may time the notice with other institutional
control filing to avoid the unnecessary clutter as there are no
specific timing requirements with regard to the filing of the in-
stitutional control, other than that it must be filed before a no
further action letter is issued pursuant to §350.34. If a condi-
tional no further action letter is issued, then one of the conditions
would be that the health and safety plan are to be followed. Ad-
ditionally, the commission also notes that §350.31(i) would also
need to be complied with until such institutional control was
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filed. The rule has been amended to conform with the expan-
sion of the definition of institutional control.

Concerning §350.74(b)(1), EPA Region 6 commented that
OSHA exposure limits, numerically, in the EPA’s opinion may
be considered more representative of health standards under
an immediate and short term scenario for workers. The EPA’s
RCRA and other waste programs try to insure human health
protection in a long-term industrial exposure. Due to the
differing assumptions and toxicity information utilized by OSHA
the resulting risk-based values differ sometimes several orders
of magnitude from what the EPA would consider protective
for the same contaminant. For example, chloroform has an
OHSA limit of 240 mg/m3 whereas the EPA utilizes an industrial
screening value of 0.08 mg/m3. Due to these numerical
differences, the EPA Region 6 stated that it cannot support
the use of the OSHA standards for fulfilling the requirements
of long-term protection in an industrial worker scenario.

The proposed rule is predicated on the evaluation of chronic
exposure and as such, the intent of the commission in
§350.74(b)(1) was that only those occupational limits that are
protective of long-term exposures could be used. However,
the commission understands the commentor’s confusion since
the rule as proposed did not specify the occupational limits
that would be appropriate for use as RBELs for commercial/
industrial exposures. The rule has been amended to clarify the
intent of the commission in this regard. Specifically, the rule
has been amended to clarify that only eight-hour time-weighted
average (TWA) OSHA Threshold Limit Values and American
Conference of Governmental Industrial Hygienists Permissible
Exposure Limits may be considered for use as the inhalation
RBEL for commercial/industrial properties. TWA occupational
exposure limits (OELs) represent the concentration for a
conventional eight-hour workday and a 40-hour work week, to
which it is believed that nearly all workers may be repeatedly
exposed, day after day, without adverse effect. Thus, by
definition, TWA OELs do address exposures of greater than
immediate or short-term durations.

Concerning §350.74(c), Brown & Caldwell recommended that
RBELs not be set for Volatile Organic Compounds (VOCs) for
long term exposure because these COCs do not persist in shal-
low soils. Specifically, for this paragraph, Brown & Caldwell rec-
ommended defining a VOC as chemical with a dimensionless
Henry’s Law Constant greater than or equal to 0.03.

The commission did, in fact, cite in the proposed rule Figure 30
TAC §350.74(c) that the dermal absorption fraction (ABS.d) for
such COCs is 0%. However, in order to further clarify this issue,
the commission is adding language to §350.74(c) and Figure
30 TAC §350.74(a) to state that it is not necessary to calculate
a soil dermal contact RBEL for COCs with a vapor pressure in
mm HG greater than or equal to 1 and has removed such COCs
from Figure 30 TAC §350.74(c). Further, the commission has
amended Figure 30 TAC §350.74(c) to correct an errant CAS
number for Bis (2-chloroisopropyl) ether, amend the reference to
chromium to include Total Chromium in response to a McCulley
Frick & Gilman comment on §350.51(m) and accordingly add
the CAS number.

Concerning §350.74(c), the commission has amended an in-
correct rule reference of subsection (j)(1)(C) so that it correctly
reads (j)(1)(B).

Concerning §350.74(d), Brown & Caldwell commented that the
subsection requires determination of a soil ingestion RBEL.

They recommended that RBELs not be set for Volatile Organic
Compounds (VOCs) for long term exposure because these
COCs do not persist in shallow soils. Specifically, for this
paragraph the commentor recommended defining a VOC as
chemical with a dimensionless Henry’s Law Constant greater
than or equal to 0.03.

The commission disagrees that a soil ingestion RBEL should not
be calculated for such COCs in surface soils, and no changes
were made in response to this comment. The commission
points out that more recent surface soil sampling data can be
attained in order to address any uncertainty about reductions in
COC concentrations since the time the soil sampling data were
collected.

Concerning §350.74(e), Fulbright & Jaworski commented that
the RBEL equations are flawed in that they do not allow for
the inclusion of relative bioavailability of a substance from food.
Unity, or 100%, is assumed. Although for many substances
such data may not exist, and for some chemicals this difference
is incorporated into the toxicity criteria (e.g., cadmium), Fulbright
& Jaworski stated that the equation should allow for the
incorporation of this information as the science progresses and
these data become available for additional chemicals.

The commission notes that §350.73(d) specifies that when ref-
erence doses for both food consumption and water ingestion
are available, the value for food consumption should be used
for all soil exposure pathways. As the soil exposure pathways
include above- and below-ground vegetable consumption, the
rule already contains the flexibility to address the types of sci-
entific developments cited by the commentor, and no changes
are proposed in response to this comment.

Concerning §350.74(e), Fulbright & Jaworski commented that
the rule does not present the adult vegetable ingestion rates in
the exposure parameters tables. The rule neither provides the
essential data, nor references for finding the data used, nor the
process employed for deriving the values used. Also concerning
§350.74(e), Fulbright & Jaworski commented that it is unclear
whether the ingestion rates presented in the rule represent
ingestion rates from home gardening scenarios, some fraction
of a home gardening scenario, or possibly relate in some way to
the total dietary consumption of these types of vegetables. The
rule provides no explanation or cited references for the fraction
of the total vegetable intake grown on impacted soils. In the
1998 version of the proposed rule, Fulbright & Jaworski noted a
factor related to the "fraction of vegetables contaminated" was
included in the equations for residential ingestion of above- and
below-ground vegetables. In the proposed rule, this factor has
been removed, and the ingestion rates decreased substantially.
Without providing the references for the revised ingestion rates,
or describing the basis for the values presented in the rule
(homegrown vegetable rate vs. total diet with some policy-
based fraction applied), Fulbright & Jaworski asserted that it
is not possible to compare RBEL values per the rule with
probabilistic values for this pathway.

In order to limit the size and complexity of the rule, the
commission did not provide the references and justification used
in deriving the vegetable ingestion rates. It should also be noted
that much of the supporting documentation had been provided
in the December 16, 1996, Concept Document. Nonetheless,
the commission is again providing commentors with the detailed
information used to establish the requirements concerning
evaluation of the vegetable ingestion pathway. The rule requires
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evaluation of exposures through typical consumption of above-
(both exposed and protected vegetables) and below-ground
vegetables (root vegetables) for residential properties. The
commission notes that although there are different approaches
which could have been taken in deriving above- and below-
ground vegetable ingestion rates, the commission chose to
base the ingestion rates on average estimates of consumer-
only intake, and avoided the uncertainties associated with
using higher-end percentiles based on per capita data. The
consumer-only ingestion rates were derived by starting with
average per capita ingestion rates (grams/kilogram-day) for the
following food categories in Tables 9-9, 9-10, and 9-11 from the
1997 US EPA Exposure Factor Handbook: (1) Above-ground
vegetables: Exposed Vegetables, Protected Vegetables; and
(2) Below-ground vegetables: Root Vegetables. As discussed
on page 9-3 of the 1997 EPA Exposure Factors Handbook
(EFH), the average per capita intake rates for each of these
vegetable groups were converted to consumer-only intake
rates by dividing by the percentage of people who reported
consumption of that vegetable type. This calculation was done
for the 0-1, 1-2, 3-5, 6-11, 12-19, and 20-39 age groups
reported in the 1997 EFH, in order to calculate individual
ingestion rates for the specific 0-6, 6-18, and 18-30 age groups
specified in the rule. For each of the age groups, the intake
data (adjusted to a consumer-only basis) are then multiplied
by the dry weight fraction to achieve a dry weight intake rate
(grams DW/kilogram-day). A dry weight percentage of 12.6%
for exposed produce and 22.2% for protected produce (including
root vegetables) was utilized, based on data provided in Baes,
et al., 1984. The assumed bodyweights for the age group were
then applied to this dry weight intake rate in order to estimate
a daily intake in grams/day for each age group. Bodyweights
for the 0-1, 1-2, 3- 5, 6-11, and 12-18 age group were obtained
from Table 7-3 of the 1997 EFH. The mean bodyweight for boys
and girls was used for all age groups. This intake represents
a consumer-only intake of the vegetable groups of interest, but
does not account for the fraction of each vegetable type that
are produced in home gardens. As cited in Table 13-71 of the
1997 EFH, among households who garden, 23.3% of protected
vegetables, 17.3% of exposed vegetables, and 10.6% of root
vegetables were obtained from home gardens. It should be
noted that by including this adjustment to the intake, it is no
longer necessary to account for the fraction ingested (FI) (e.g.,
25%) in the risk calculation. A weighted consumer-only intake
of homegrown vegetables was then calculated for each of the
three age groups evaluated in the rule (0-6, 6-18, and 18-30).
This was accomplished by weighting each of the relevant age-
group specific intakes (calculated based on the data provided
in the 1997 EFH) in accordance with the percentage of time
that the age group represents the three age groups which are
specified in the rule. For example, the consumer-only intake
for the 0-6 age group specified in the rule is calculated by
time-weighting intake data for the 0-1, 1-2, and 3-5 age groups
reported in the 1997 EFH. The final above-and below-ground
ingestion rates for children (IRabg.C.res and IRbg.C.res) were
simply the consumer-only intake for the 0-6 age group. In order
to establish above and below-ground ingestion rates for an age-
adjusted scenario (IRabg.AgeAdj.res and IRbg.AgeAdj.res), the
ingestion rate for each age group specified in the rule (0-6, 6-
<12, 12-<18) was weighted by the duration of the period and
divided by the assumed bodyweight of the age group, similar
to the approach used to determine the age-adjusted dermal
factor in RBEL-2 of Figure 30 TAC §350.74(a). Finally, it should
be noted that the commission is amending Figure 30 TAC

§350.76(b)(1) to correct several typographical errors related to
the calculation of a residential RBEL for cadmium. The age-
adjusted ingestion rates for above and below-ground vegetables
listed were in error, and have been changed to be consistent
with the values listed in Figure 30 TAC §350.74(a). Similarly, the
Fraction of Vegetables Contaminated (Fabg.res and Fbg.res)
terms should not have been listed and have been removed.

Concerning §350.74(e), Weston commented that development
of a vegetable ingestion RBEL should not be required except
for residential property used as single-family residences. The
option to include a prohibition against raising vegetables on the
property should be included for motels, hospitals, apartments
and other similar "residential" property use.

The commission does not agree that the vegetable ingestion
pathway should be limited to areas where there are currently
only single-family residences, and no changes were made in
response to this comment. While recognizing that the potential
for there to be a vegetable garden within public access areas
which are not single family residences (e.g., park, hospital) may
be more limited, the commission is aware of instances where
community gardens in parks or schools have been established.
Further, the commission notes that not considering vegetable
ingestion in setting the residential soil PCL would necessitate
institutional controls, which the commission does not believe
would be an effective or desirable remedy for this exposure
pathway. Therefore, the commission is maintaining that the
vegetable pathway should be considering in establishing critical
soil PCLs for all properties which meet the rule definition of
residential land use.

Concerning §350.74(e), the commission clarified the last sen-
tence to indicate that the term "separate" actually referred to the
previous sentence. Therefore, the term "separate" was deleted
and the phrase "In addition" was added to the beginning of the
sentence. Also, in order to clarify the intent of the commission
with respect to the calculation of PCL for below-ground vegeta-
bles, §350.74(e) has been reworded so that it is apparent that it
is only necessary to evaluate: (1) those COCs that are metals;
or (2) those COCs that have Henry’s Law Constants less than
0.03 and have log K

ow
values above four.

Concerning §350.74(e)(2), the commission has added "; or" to
the end of paragraph (2) for proper formatting.

Concerning §350.74(f), EFSI and ICE commented that under
these rules, MTBE appears to have become a regulated COC.
The commentors stated that although it still has not been
conclusively demonstrated to have carcinogenic effects, this
compound can now drive a site into formal assessment and
remedy. The commentors recognized that this is a new burden
with respect to assessment and cost, and should not be argued
to be an unreasonable change in scope or cost.

The commission disagrees with the comment that it is inap-
propriate for MTBE to be regulated as a COC. Studies in ro-
dents have, in fact, shown MTBE to be carcinogenic, produc-
ing lymphomas and leukemia when administered by the oral
route and liver and kidney tumors when administered via inhala-
tion. MTBE exposure to rodents also produces kidney, neuro-
logical, and reproductive/developmental effects (EPA Drinking
Water Advisory: Consumer Acceptability Advice and Health Ef-
fects Analysis on MTBE,, EPA-822-F-97-009, December, 1997).
Further, MTBE has been documented to affect the taste and
odor of drinking water at much lower concentrations than those
determined to result in adverse health effects. Thus, due to
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the documented carcinogenic and noncarcinogenic effects of
MTBE, as well as the low concentrations which would render
a drinking water source unfit for use, inclusion of MTBE as a
compound of potential concern is warranted.

Concerning §350.74(f)(1), Fulbright & Jaworski commented that
the rule is inconsistent regarding the groundwater pathway. In
the rule, some groundwater RBEL values are risk based and
others are not. Some RBEL values are the MCLs. Pursuant to
the Safe Drinking Water Act, MCLs for carcinogenic substances
are generally not risk based.

The commentor is correct in stating that some of the RBELs are
based on MCLs, while others are risk-based. The commission
notes that while MCLs are not necessarily risk-based, MCLs
are federal, enforceable standards for drinking water. Thus,
the commission has made the policy decision to use MCLs as
PCLs. If all COCs had MCLs, then the PCLs for all COCs would
have consistently been the MCLs. The rule is as consistent
as possible given the policy decision to use MCLs. The
commission would not compel a cleanup below MCLs unless
a lower PCL was required to protect another exposure pathway.
The commission maintains that it is appropriate to use MCLs as
the cleanup levels for useable groundwater and to use a risk-
based calculation in the absence of an MCL. Due to the fact
that MCLs may not be risk-based, the commission does not
require the inclusion of COCs with a GWGW

Ing
PCL based on an

MCL in the cumulative risk or hazard check for groundwater as
specified in §350.72(b)(1).

Concerning §350.74(f)(1), Henry, Lowerre, Johnson & Frederick
commented that the National Research Council and other
groups have determined that the MCL for arsenic of 50 ppb
is too high and should be lowered.

The commission acknowledges that there is in fact a contentious
ongoing debate within the EPA concerning the appropriate MCL
for arsenic. However, to date, this issue has not been resolved
and water utilities across the nation are still held to the 50
ppb federal standard. The commission has the flexibility to
incorporate new MCLs into the PCL calculations as they are
promulgated and is keeping abreast of this issue. Should the
EPA change the arsenic MCL, the arsenic PCLs will be updated
accordingly.

Concerning §350.74(f)(2), Brown Carls & Mitchell commented
that dry cleaning facilities use tetrachloroethylene as a cleaning
agent. This chemical has been in use for this purpose since
at least World War II. It is a "suspected" carcinogen, but the
MCL has not been scientifically established - rather the MCL is
set at the lowest measurable quantity commonly referred to as
the "detection limit" of 5 �g/L. The commentor stated that this
sets the bar at an impossibly low level in many cases, especially
since the nature of PCE is such that it has three mobile phases:
(1) dissolved phase through dispersion and advection; (2) dense
non-aqueous phase (DNAPL) transport; and (3) vapor transport
in the unsaturated zone.

The commission acknowledges that tetrachloroethylene is not
a known human carcinogen and has been determined by the
EPA’s Science Advisory Board to be ranked on a continuum
between a probable and a possible human carcinogen. Tetra-
chloroethylene, like many other COCs, does not have an ade-
quate scientific database to confirm its classification as a known
human carcinogen. However, there is enough carcinogenicity
information and certainty to establish toxicity factors for tetra-
chloroethylene, as well as these other COCs, and to evaluate

them from a carcinogenic standpoint. With regard to the MCL
issue, the commission has made the policy decision that MCLs,
which are federal standards for drinking water, should not be ex-
ceeded in groundwater which is a useable source of water. It
is fully appropriate in the context of human health and natu-
ral resource protection for all class 1 and 2 groundwater which
contains COCs in excess of federal drinking water criteria to be
properly managed. Persons are also referred to the response
to comments provided for §350.71(c)(1) and (2) and §350.74(f).

Concerning §350.74(f)(2), Brown & Caldwell commented that
this subsection requires the use of the primary MCL as the
RBEL when available for a COC, and stated that this require-
ment should not apply to class 3 groundwater, as such ground-
water is not a credible drinking water source.

The rule as proposed did not require persons to meet MCLs
for class 3 groundwater. Instead, as shown in Figure 30:
TAC §350.74(a), the RBEL for class 3 groundwater is the
groundwater ingestion RBEL multiplied by 100. Thus, for COCs
which have MCLs, the class 3 groundwater RBEL would be 100
times the MCL.

Concerning §350.74(f)(2), AFCEE commented that when provi-
sions §350.74(f)(2) and 370.75(i)(1) are combined, there essen-
tially is no Tier 2 or 3 for class 1 or 2 groundwater contaminated
with chemicals where there is a prescribed MCL. In effect there
are no site-specific considerations if the COC has an MCL. If it
can be shown that the groundwater-bearing unit has no benefi-
cial use based on criterion in §350.37(1)(3)(C), AFCEE argued
the rule should not require restoration to primary drinking water
standards.

The commission disagrees with the commentor that no flexibil-
ity is provided under Tier 2 or 3 for COCs which have MCLs.
Plume management zones are a potential area of flexibility un-
der Tiers 2 or 3 for class 2 groundwaters. The commission has
provided ample flexibility through the plume management zone
provisions, acceptance of natural attenuation where it is ap-
propriate for use, and technical impracticability demonstrations.
The commission has made the policy decision that MCLs, which
are federal standards for drinking water, should not be exceeded
in groundwater which is a useable source of water. The com-
mission maintains that it is fully appropriate in the context of hu-
man health and natural resource protection for all class 1 and 2
groundwater which contains COCs in excess of federal drinking
water criteria to be properly managed. Persons are also re-
ferred to the response to comments provided for §350.71(c)(1)
and (2) and §350.75(i)(1).

Concerning §350.74(f)(3), McCulley Frick & Gilman commented
that §350.74(f)(3) provides conditions when secondary MCLs
or advisory levels are to be used as RBELS for groundwater
ingestion. Secondary MCLs are established on the basis of
taste and odor considerations rather than health effects. Clearly
values derived on this basis are not appropriate as risk-based
exposure limits. McCulley Frick & Gilman suggested deleting
any use of secondary MCLs as RBELs. Likewise, McCulley
Frick & Gilman questioned whether provisional or aesthetically-
based levels are appropriate as RBELs. For example, 40 �g/
L is listed in Table 3 as the secondary MCL for methyl-tert-
butyl ether (MTBE). The table notes that this is a drinking water
advisory level. The risk- based PCL for groundwater for MTBE
in this table is 240 �g/L for residential areas and 730 �g/L for
commercial/industrial areas. Use of the aesthetically-based 40
�g/L criterion as a Critical PCL would likely require remediation
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of sites that do not pose unacceptable risk. In light of the
large number of hydrocarbon-impacted sites in Texas, McCulley
Frick & Gilman asserted that enforcement of this non-risk-based
criterion will likely have very significant financial implications.

The commentor is correct in noting that the aesthetic criteria
for MTBE are lower than the health-based PCL values for both
residential and commercial/industrial properties. However, the
commentor is incorrect in stating that the aesthetic criteria for
MTBE provided in Table 3 is 40 æg/L. In fact, the aesthetic
criteria provided in Table 3 for MTBE was 15 �g/L. As aesthetic
criteria are not risk-based, the commission’s intent is to protect
natural resources. As is the case for MTBE, even if a level
of a COC is considered to be health-protective, it may render
that resource unfit for use. As is also required in §335.559(h)
and §335.563(j)(2) of the current Risk Reduction Rule and
§334.203(1)(K) and (2)(K) of the current PST rule, the intent
of the proposed rule was to preserve the usefulness of the
state’s natural resources, and aesthetic considerations are a
necessary part of this process. The person is also referred
to the responses to comments regarding §350.74(i) regarding
aesthetics.

Concerning §350.74(f)(3)(A), Fulbright & Jaworski commented
that advisory levels and other guidance which have not been
promulgated themselves cannot be promulgated as proposed
under this rule without violating due process.

The commission agrees and has amended the rule in response
to the comment for the reason stated and has stricken "applica-
ble advisory levels" and has replaced it with "other scientifically
valid published criteria in cases where COCs are present at
concentrations which present objectionable characteristics such
as taste and odor... ." The commission addressed the "guid-
ance" issue in the response to general comments section of
the preamble.

Concerning §350.74(g), Henry, Lowerre, Johnson & Frederick
commented that the risk- based standards for class 3 ground-
water that allow contaminants to be 100 times the MCL are
unacceptable. TNRCC has made an unjustified decision to sac-
rifice class 3 groundwater, even though such water may have
many valuable uses. Such waters can be used for some indus-
trial and agricultural purposes and to supplement other sup-
plies. Such waters could be extremely important sources of
water as growing demands for water cannot be met with other
supplies. The recent change in the proposed rules to reduce
the extent of investigation for class 3 groundwaters to levels
100 times higher than other ground water investigations sim-
ply assures that the groundwater will be eliminated as a future
source of water, even in areas where there are no alternative
sources. Allowing significant contamination to remain now only
transfers cleanup costs to future users. Chevron commented
that in many areas of the state, the shallow groundwater that
might be impacted by a release is class 2 groundwater. Due
to the availability in these areas of high quality municipal (or
other) water supplies and/or local restrictions on installation of
drinking water wells, no landowner is likely to install a well into
these shallow zones, nor would residents ingest that class 2
groundwater. The TNRCC has recognized in §350.37(l)(3)(A)
that some class 2 groundwater-bearing units may have no fu-
ture beneficial use, and provided criteria for determining future
beneficial use in §350.37(l)(3)(C). Similar to comments on other
sections of the proposed rule, Chevron stated that it believes
that class 2 groundwater that has no reasonably anticipated
future beneficial use is essentially the same as class 3 ground-

water, and should be held to the same criteria (i.e., PCLs) as
class 3 groundwater. Because the PCLs for groundwater in-
gestion are developed from the groundwater RBELs, this para-
graph should be modified to exclude class 2 groundwater with
no reasonably anticipated future beneficial use. Chevron sug-
gested revising §350.74(f) and (g) as follows: "The groundwater
ingestion RBEL for class 1 and class 2 groundwater is devel-
oped as shown below, except that for class 2 groundwater with
no reasonably anticipated future beneficial use as defined in
§350.37(l)(3)(C) the RBEL is developed in paragraph (g);" and
(g) - "The class 3 groundwater RBEL is also used for class
2 groundwater with no reasonably anticipated future beneficial
use as defined in §350.37(l)(3)(C)." McCulley Frick & Gilman
commented that Basing the GWGW

Class 3
PCL on the drinking wa-

ter pathway GWGW
Ing

PCLs times a factor of 100 seems arbitrary
and overly conservative. Class 3 groundwater and soils above a
class 3 groundwater unit should be evaluated on a site-specific
basis and not held to a drinking water standard multiplied by an
arbitrary factor of 100 as required in Tier 1. McCulley Frick &
Gilman suggested that these values be removed from the rule
to prevent confusion and/or a person being held accountable to
these values and recommend that the issue be evaluated for
class 3 groundwater units on a site-specific basis.

The commission disagrees that all groundwaters represent
equal resource value. To do so, ineffectively uses the lim-
ited corrective action dollars that are available to protect hu-
man health and the environment. However, the commission
does agree that COCs present in class 3 groundwater should
be adequately managed when not sufficiently restored and has
set forth management requirements for class 3 groundwater,
against the apparent recommendations of other commentors.
The commission does note that groundwater that would oth-
erwise be considered a class 3 groundwater based on quality
and productivity, would be considered a class 1 or 2 ground-
water when the conditions of §350.52(1)(a) or (2)(a) are met.
The commission also notes that this rulemaking is not any less
stringent with regard to setting the RBEL at 100 times the
groundwater ingestion level than would be allowable under 30
TAC Chapters 334 and 335. The commission disagrees that
class 2 groundwater meeting the conditions of §350.37(l)(3)(C)
should be considered class 3 groundwater and treated accord-
ingly. The commission does not concur that groundwater should
be classified as class 3 groundwater based on man-induced
conditions (e.g., leaking sewer systems, non-point source) as
those conditions could change in the future, particularly in in-
stances where the groundwater could be of high quality and
productivity . Rather, the commission maintains that designa-
tion as a class 3 groundwater resource should generally be
based on characteristics that are natural and unlikely to change
over time. The commission does agree that there should be
site-specific considerations for class 3 groundwater. The 100
times factor provides for a reasonable level above which cross-
contamination issues may become of concern, assuming a ten-
fold concentration reduction with transport then another ten-fold
reduction in a well tapping the cross-contaminated zone. Ad-
ditionally, the adjustment is consistent with that of the current
rules. The commission has chosen not to work site-specificity
through the RBEL, not precluding other complete or reasonably
anticipated to be completed exposure pathways that may be
applicable to the class 3 groundwater. Rather, site-specificity is
provided through establishment of plume management zones
where site-specific decision making can be applied in a more
consistent and straight- forward manner.
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Concerning §350.74(h)(1), ARCADIS Geraghty & Miller noted
that the proposed rule states that for the purpose of calculating a
fresh water aquatic life criteria for hardness-dependent metals,
a hardness value of 50 mg/l CaCO

3
must be used. ARCADIS

Geraghty & Miller commented that it believes that such data are
easily collected or readily available within TNRCC information,
and that these site-specific hardness values should be used
to derive a more realistic criterion. If no site-specific hardness
data are available, then a default value of 50 mg/L may be
appropriate for some water bodies.

The commission agrees with the ARCADIS Geraghty & Miller
comment, but would add that the rule language does in fact
provide the person with the flexibility of determining property-
specific hardness values at §350.74(h)(5)(A). In lieu of the
50 mg/L hardness value proposed in the rule for determining
hardness-dependent criteria, the rule language will be modified
to specify that the segment-specific hardness values specified
in the commission’s Implementation Procedures, as amended,
shall be used unless a hardness value is not available for a
particular segment.

Concerning §350.74(h)(1), Brown McCarroll & Oaks Hartline
commented that the paragraph requires that a person calculate
aquatic life criteria for metals with hardness-dependent criteria
at a hardness value of 50 mg/1 CaCO

3
. Brown McCarroll

& Oaks Hartline asserted that more realistic stream-segment
specific hardness values already exist in Table 6 of the agency’s
Implementation Procedures, as amended. These segment-
specific hardness values should be used unless the person
determines property-specific hardness values as allowed by
§350.74(h)(5)(A).

The commission agrees with the recommendation, and the
change is incorporated into the adopted rule. The default hard-
ness value of 50 mg/l CaCO

3
is retained for situations where the

Implementation Procedures do not provide a segment-specific
hardness value. The words "Implementation Procedures" were
italicized to indicate the title of a document.

Concerning §350.74(h)(2) and (3), the words "The person
shall apply" were added to the beginning of the paragraphs to
properly format the lead sentence.

Concerning §350.74(h)(3), the rule was amended to correctly
format a reference to a Chapter 321 Subchapter.

Concerning §350.74(i), Brown McCarroll & Oaks Hartline re-
quested that this subsection be deleted, arguing that it is vague,
unnecessary and duplicative of other criteria. To the extent the
provision is not duplicative of other criteria, Brown McCarroll
& Oaks Hartline questioned its legal basis. Specifically with
regard to §350.74(i)(2)(3), Brown McCarroll & Oaks Hartline
further asserted that the reference to "non-COC specific sec-
ondary MCLs" is vague and confusing. McCulley Frick & Gilman
commented that it does not believe that these non-risk issues
should be considered in the development of risk-based crite-
ria. Rather, it suggested aesthetic considerations should be
evaluated on a site-specific basis. Specifically with respect to
§350.74(i)(2), McCulley Frick & Gilman commented that many
of the TotSoil

Comb
PCLs exceed 10,000 mg/kg. McCulley Frick &

Gilman stated that it understands that the purpose of this pas-
sage is to maintain aesthetic quality in environmental media, but
the reference for this value is unclear. Furthermore, McCulley
Frick & Gilman asked why the interval of concern for this criteria
is zero to ten feet when the depth intervals for residential and
commercial/industrial properties are zero to 15 feet and zero to

five feet, respectively. McCulley Frick & Gilman suggested that
the TNRCC remove this language from the rule. On the other
hand, Henry, Lowerre, Johnson & Frederick commented that
criteria to evaluate aesthetic hazards needs to be defined and
clarification is needed regarding how protective concentration
limits will be adjusted to account for aesthetic hazards. Brown
& Caldwell recommended that this subsection be clarified so
that physical/institutional controls (such as capping or paving)
can prevent concentrations of liquid COCs greater than 10,000
mg/kg from adversely impairing surface use of affected property
under Remedy Standard B.

In response to the comments recommending that aesthetics
provisions be stricken from the rule, the commission notes that
it is charged with protecting human health and the environment,
which includes the general aesthetic quality of the environment
in which we live. Based on public comments received for other
sections of this rule, some commentors take the position that
there is no legal basis to leave any environmental contamina-
tion in the environment stemming from unauthorized releases.
There is legal basis for both requiring aesthetics issues to be
addressed and leaving protective concentrations of COCs in
place. Specifically, with regard to odors, the Texas Clean Air
Act and 30 TAC §101.4 provides specific authority. Additionally,
§§26.030, 26.041, 26.121(b), and 26.401 provide clear authority
and speak to legislative intent with regard to aesthetics matters/
general usability for surface and groundwaters, §26.351(a)(6)
provides general authority for storage tanks, and, Texas Surface
Water Quality Standards §307.4((b) set forth specific require-
ments to address potential aesthetics concerns. Aesthetics are
clearly a concern of the Texas Legislature, and the commission
has rightly included provisions in this rulemaking to address
aesthetics concerns.

The commission intends that these rule provisions be applied
with discretion and does not intend that the rule provisions
routinely trigger a response action for affected properties.
Rather, the rule provisions would be triggered on a site-specific
basis when it is determined that satisfying the health-based
criteria of the rule for an affected property would not render
a resource or land surface fit for use. The commission does
have a standard expectation that liquid pools/sludges will not
be left at the land surface, particularly for affected properties
not owned by the person.

With regard to the comment concerning the vagueness of
the non-COC specific secondary MCLs reference included
in subparagraph (3), secondary MCLs are available for TDS
content and other factors such as color.

With regard to the specific provisions regarding the 10,000 mg/
kg and ten feet depth criteria, these are included as factors that
should trigger at least a qualitative evaluation of the usability
of the land surface. At 1% (10,000 mg/kg) liquid content in
soil, the soil could begin to lose structure and integrity. We do
not envision rigorous testing, but something more pragmatic.
For example, if the area is routinely crossed by automobile
traffic, then the person may consider driving an automobile
of representative characteristics across the COC-affected area
and if the automobile mires in the COC-affected area, then soil
integrity has been lost and the land use is impaired and the
COCs should be addressed.

When the aesthetics conditions are unacceptable such that
further actions are warranted, either PCLs would need to be
downwardly adjusted and response actions would then be
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enacted as appropriate. Or, in situations like those raised
by Brown & Caldwell, response actions such as capping
may be directly taken based on visual, olfactory, or other
physical evidence, provided the landowner consents with the
methodology.

The comments submitted for this subsection indirectly express
concern over the reasonableness with which these rule provi-
sions will be required to be addressed with a response action.
Additionally, extensive general comments were received con-
cerning the excessive or unwarranted use of institutional con-
trols and financial assurance. Therefore, in light of the fact
that some aesthetics problems may not be serious, but may be
more of an inconvenience, institutional controls and financial as-
surance may not always be warranted for exposure prevention
remedies applied for solely aesthetics purposes. Such require-
ments should be evaluated on a site-specific basis by the exec-
utive director in the context of an evaluation by the person of the
severity and nature of the aesthetics hazard, the likelihood that
the aesthetics issue would recur should the exposure preven-
tion remedy degrade, and the satisfaction of the landowner. For
example, if in the Brown & Caldwell example aesthetics are the
sole driver, and the landowner is in agreement with the place-
ment of a concrete or asphalt cap over the area in question
because it could serve as a parking lot or other needed use,
then the commission sees no need to require an institutional
control. The quality of the cap and future maintenance in this
instance is an issue of fair and good-faith negotiation and treat-
ment between that person and the landowner. The commission
wants the matter resolved to the mutual and long-term satisfac-
tion of both parties. However, in more serious situations such
as noxious odors from a recalcitrant COC that would continue
to generate noxious odors should the cap be removed, then
the commission fully intends that the institutional control and
financial assurance provisions would be met to better guard
against future reoccurrence of the situation. The rule has been
amended to reflect the site-specific evaluation of the need for
institutional controls and financial assurance for exposure pre-
vention remedies for aesthetics situations.

Concerning §350.74(j)(1)(C), KOCH commented that a person
should have the opportunity to develop a site-specific gastroin-
testinal absorption factor (ABS

GI
) applicable to gastrointestinal

absorption. This factor would be used to assess gastrointestinal
absorption and to adjust toxicity values for dermal exposures.
Equation RBEL-3 at §350.74(a) should be revised to allow use
of a site-specific ABS

GI
.

In response to this comment, the commission points out that
ABS.gi is a dermal adjustment which specifically accounts for
reduced oral availability in the critical study which serves as
the basis for the oral toxicity factor. Section 350.74(j)(1) allows
ABS.gi to be altered in Tiers 2 and 3, based on credible
evidence in the scientific literature. However, as it is related
to the critical toxicological study, ABS.gi is in no way site-
specific. While the commission agrees that it is also appropriate
to account for site-specific differences in the oral availability of
a contaminant in soil, this type of adjustment is accomplished
through the use of a relative bioavailability factor (RBAF), rather
than through changes to ABS.gi.

Concerning §350.74(j)(1)(C), KOCH commented that it is not
clear from the proposed rule whether the relative bioavailability
factor (RBAF), described at §350.74(j)(C) would incorporate
gastrointestinal absorption. It appears that the proposed
RBAF would only be based on a mineralogical evaluation

of the chemical form of the COC in the soil. Apparently
the gastrointestinal absorption of a COC in soil would not
be considered by the RBAF in equation REBL-3. Weston
commented that this subparagraph should be clarified to state,
that data from "credible published authority" can be used to
support a RBAF. Weston argued there are widely available,
peer-reviewed, scientifically sound soil bioavailability studies
already circulating in the general literature that should be
considered. Limiting the study to property-specific soils could
require animal testing on a case by case basis, which appears
overly burdensome and unnecessary.

The commission disagrees that the RBAF should be altered
for all compounds in the absence of site-specific studies or
mineralogical evaluation, and does not propose any changes
in response to these comments. In support of this decision,
the commission notes that one of the basic tenets of the
science of bioavailability is that contaminant availability in soil
may vary significantly in response to site-specific factors (e.g.,
soil type, aging, particle size). While the commission believes
that sufficient data are available to develop conservative default
RBAF values for lead and arsenic, the bioavailability of other
metals has not been studied as extensively, and the rule
requires a site-specific evaluation to set a RBAF for soil.

Concerning §350.74(j)(1)(C), McCulley Frick & Gilman com-
mented that, as described in §350.72(j)(1), the gastrointestinal
absorption fraction (ABS

GI
), dermal absorption fraction (ABS.d),

and relative bioavailability factor (RBAF) are the only parame-
ters that may be changed but only if a site-specific study has
been conducted to determine the appropriate value. These
studies can be very expensive, time consuming, and may pro-
vide very little incremental benefit to the person conducting the
study given the cost of such an evaluation.

For example, EPA, in the AExposure Factors Handbook@ (EPA,
1996b) provides data for soil adherence factors for numerous
body parts, activities, and soil types. A recent study (Holmes et
al., 1998) provides additional adherence factors for occupational
and recreational activities. Therefore, the proposed rule must
be designed to accommodate modifications due to changes
in science. We suggest that this type of data, which is
recommended by EPA and currently is available in the open
literature, be allowed for consideration, on a site-specific basis,
when deviating from default values.

The commission explains in other responses to comments
for this section why site-specific evaluations are necessary
in lieu of the use of alternative literature values. Futher,
the commission notes that §350.74(j)(1)(A) of the rule as
proposed allows the use of alternative scientifically justifiable
ABS

GI
values. In addition, §350.74(j)(1)(B) has been amended

to allow the use of alternative scientifically justifiable ABS.d
values as well rather than limiting it to studies published after
the effective date of the rule. In regard to expenses, the
commission notes that embodied in all tiered corrective action
processes (e.g., ASTM RBCA, EPA Region 6 Risk Management
Strategy, TRRP, etc.) is the fundamental concept that persons
must make cost-benefit decisions as they progress through the
tiers. That is, each successive tier requires increasing levels
of data collection and analysis and there is cost associated
with gathering such information. The benefit of incurring
additional expense initially in gathering the necessary site-
specific information as a person progresses through the tiers
is that the incorporation of such information may allow persons
to focus investigations and subsequent remediation on the
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affected property thereby reducing costs associated with these
activities. The cost-benefit decision to be made by the person is
whether benefits gained in terms of focusing the investigations
and subsequent remediations (and ultimately the associated
cost savings) outweigh the costs associated with gathering
the necessary site-specific information. The rule as proposed
clearly allowed the incorporation of site-specific information in
the development of human health- based RBELs and PCLs
as specified in §§350.73(e)(1) and (2), §§350.71(j)(1) and
(2), and §§350.75(b)(1), (c)(2), and (d)(2). The decision by
the commission as to which exposure parameters could in
fact be varied on a site-specific basis was based solely on
what the commission determined the science would support.
The commission acknowledges that good science may not be
inexpensive.

Concerning §350.74(j)(1)(C), Henry, Lowerre, Johnson & Fred-
erick commented that for arsenic, a 20% bioavailability is as-
sumed. The RfD and cancer values for arsenic are based on
the administered does, and therefore, the bioavailability of ar-
senic would have been factored into these values. Therefore,
Henry, Lowerre, Johnson & Frederick recommends use of 100%
bioavailability for arsenic exposure assessment. Henry, Low-
erre, Johnson & Frederick also strongly encouraged TNRCC to
remain consistent with IRIS and, not lower the arsenic cancer
slope factor. EPA Region 6 commented that it does not gen-
erally use relative bioavailability factors (RBAF) for soils except
where supported by site-specific information. Currently TNRCC
utilizes this factor for arsenic in calculating the PCL. The use of
the RBAF makes risk-based numbers less stringent. Although
the EPA may consider the use of the RBAF for arsenic as a
reasonable approach, however, we do not consider the appli-
cation of the modifying factor of 0.1 in deriving the Protective
Concentration Level (PCL) as reasonable (Figure 30). The EPA
has reviewed the technical justification for the use of both the
RBAF and the modifying factor (TNRCC’s December 16, 1996,
Appendices I-IV & VI-IX, pages II-1-II-6) and notes the following:
a) consideration of site-specific or even average state arsenic
concentrations should be considered when dealing arsenic, b)
the 1988 EPA Administrator Thomas’ memorandum specifically
addresses the consideration of uncertainties in dealing with ar-
senic on a case-specific (emphasis added) basis not as a gen-
eral rule such as that being considered by the TRRP, c) the
1988 memorandum addresses carcinogenic aspects not non-
carcinogenic aspects of arsenic since these considerations may
be warranted when applying the EPA cancer slope factor, d)
uncertainties in deriving the non-carcinogenic reference dose
are already considered since a modifying factor of three rather
than the generally used factor of ten is used in generating the
current non-carcinogenic toxicity value, and e) because the dif-
fering exposure assumptions, generalizing that the derived-PCL
(i.e., 200 ppm for soils) for residential exposure should be the
same as in an industrial/commercial scenario is not technically
sound and most importantly may not be adequately protective
to human health or the environment. In summary, the EPA does
not support this generalized approach in dealing with arsenic as
a chemical of concern.

The commentor is incorrect in stating that the proposed rule in-
corporated a 20% relative bioavailability adjustment for arsenic.
In fact, the RBAF provided in Figure 30 TAC §350.74(a) for
arsenic is 78%. This 78% RBAF, which is based on recom-
mendations from EPA Region 10, is necessary to account for
the lower oral availability of arsenic in soil as compared to the
media of interest in the critical toxicological study (i.e., soluble

arsenic in drinking water). Contrary to comments received, this
type of adjustment is not already accounted for in deriving the
toxicity factor. The commission believes that this default RBAF
is conservative, in that the actual relative bioavailability of ar-
senic in soils at the majority of sites is likely to be less than
78%.

Although several commentors disagreed, the commission main-
tains that a factor of ten adjustment to the arsenic cancer slope
factor is appropriate and consistent with EPA recommendations.
The complete rationale for this adjustment is described in de-
tail in the December 16, 1996, TRRP Concept Document. In
summary, the adjustment is supported by the scientific weight-
of-evidence which indicates that the uncertainties related to the
cancer slope factor for arsenic are likely to result in an over-
estimation of its carcinogenic potency. In the event that the
EPA revises the arsenic oral cancer slope factor in the future,
the commission will review the applicability and necessity of the
proposed modifying factor.

Contrary to EPA Region 6 comments, this adjustment was
only made to the arsenic cancer slope factor, and has no
impact on soil PCLs based on consideration of non-carcinogenic
effects. The commission also clarifies that commercial/industrial
and residential properties would not be subject to the same
health-based soil PCLs for arsenic, given the inherently different
receptors and exposure assumptions in the rule. Also, the
commission is not aware of a technical rationale for only
applying this arsenic adjustment on a site-specific basis in
Texas, as there is nothing site- specific which would make this
adjustment more or less valid.

With respect to proposed §350.74(j)(2), the commission re-
ceived many comments. Brown McCarroll & Oaks Hart-
line, Campbell, George & Strong, Chevron, Environmental
Resources Management, KOCH, McCulley Frick & Gilman,
Phillips, Ranger, TCC, TXOGA, AFCEE and Weston com-
mented that the requirements for obtaining a variance to default
RBEL exposure factors, particularly the public participation re-
quirements, appear so burdensome. The commentors further
noted that the excessive requirements for variance are not war-
ranted and penalize the appropriate use of site-specific infor-
mation, which should be an integral part of the risk assessment
process. The commentors generally recommended deleting the
public notice aspects of the variance provisions, and handling
these variance requests through the agency staff. Public no-
tice could occur on a case-by-case basis. Brown McCarroll &
Oaks Hartline stated that the formality of the process will give
the public the impression that the requested "variance" will be
less protective than the default assumption when, in fact, the
variance is based upon scientifically valid information. Environ-
mental Resources Management commented that developers of
Brownfield projects simply do not have the luxury for such time-
consuming and open-ended requirements. Investors generally
expect a more rapid return on their investments. KOCH com-
mented that unless COCs above the assessment level extend
off-site, there is absolutely no need for the extensive public par-
ticipation described in this proposed section. The public has
no clear interest in a PCLE zone completely contained on-site
at a large commercial/industrial property, and this PCLE zone
would not threaten off-site human health or the environment.
Further, KOCH stated this PCLE zone should not decrease ad-
jacent property values, especially if the adjacent land use is
also commercial/industrial. McCulley Frick & Gilman stated that
it believes the provisions required in §350.35 and §350.111 re-
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garding Substantial Change in Circumstances and the Use of
Institutional Controls, respectively, will provide adequate protec-
tion in the future in the event that conditions change and expo-
sure may be increased from the exposure parameters assumed
in the initial risk evaluation. Weston suggested either modifying
the requirements so that they are reasonable, or eliminating the
option of obtaining a variance. Chevron and Campbell, George
& Strong recommended requiring public notice as part of a re-
quest for variance to default exposure factors only at those sites
where such input could reasonably affect a decision regarding
existing and future surrounding land uses. TCC and TXOGA
requested that the agency focus the public input component of
the variance to apply only to those affected properties for which
the variance would cause a change or reduction in the present
use of the property. As a result, industrial areas which will retain
their existing use, such as tank farms or process units would be
excluded from this elaborate process. Similarly, Chevron and
Campbell, George & Strong recommended narrowing the focus
of the process governing variances from default exposure fac-
tors to those site areas with potential impact on surrounding
land uses. Where a variance relates solely to such internal ar-
eas, there is little benefit to having unaffected landowners com-
ment on the land use compatibility of such a variance, except
perhaps in limited circumstances where the proposed remedy
will preclude any useful activity (industrial or otherwise) on the
property in question. AFCEE argued that land use compatibility
issues are only ripe for public discussion if the area in question
is owned by or adjoins property owned by third parties. EPA
Region 6 commented that the modification of the exposure du-
ration and exposure frequency in a commercial/industrial sce-
nario should consider the current and future uses of the facility
or site. In other words, if needed, an averaging time approach
could be used to account for mobility of the receptor across a
facility, however, the two parameters should not be minimized
without regard to long-term variability of exposure patterns.

Concerning §350.74(j)(2), Chevron, Campbell, George &
Strong, Fulbright & Jaworski, and AFCEE commented that the
most opportune time for notice to and input by the public is
during the selection of the final remedy (e.g., at the completion
of or during the Remedial Investigation/Feasibility Study), not
during the development of the RBELs or PCLs (i.e., during
the affected property assessment). This is consistent with
the federal requirements in the National Contingency Plan
(see 40 CFR §300.430) and the State Superfund statute (see
Texas Health & Safety Code, §361.1855 where it occurs before
the Remedial Investigation/Feasibility Study is completed).
TCC and TXOGA stated that they understand that the public
participation component can occur at the time the remedy is
proposed, which can occur at or just before the submittal of
the Response Action Plan (RAP).

Chevron, TCC and TXOGA stated that if the variance changes
the PCLs so that there are no exceedences, notification to the
public would be provided after the submittal of the Affected
Property Assessment Report, and requested that the agency
provide this clarification. Fulbright & Jaworski, KOCH, Phillips
and AFCEE also recommended relying on those already im-
posed public notice requirements pursuant to the existing pri-
mary environmental laws. Those public notice requirements
are sufficient for setting cleanup standards pursuant to a risk-
based program. Weston more specifically commented that the
public meeting requirements are excessive, appearing to be
more stringent that public meeting requirements under other
programs and more stringent than those used by TNRCC re-

garding public meetings. Campbell, George & Strong, Chevron,
Weston, and others also suggested having the executive di-
rector provide a preliminary approval pending public comment
prior to requiring public notification regarding a change to the
default exposure factor. This would prevent public notification
of a request that TNRCC may not ultimately approve. Also
with respect to §350.74(j)(2), Weston requested that variance
in worker exposure durations and frequencies (and resulting
noncarcinogenic averaging time) should be allowed if a worker
biomonitoring program for exposure is in place.

Henry, Lowerre, Johnson & Frederick and the PIC registered
concern about any variances to standard default exposure val-
ues used to determine appropriate PCLs and opposed variance
to these factors. The commentors stated that if parties are al-
lowed to chip away at that standard by changing specific input
values, this would appear to counter the purpose of creating a
consistent, protective standard. Specifically, they did not sup-
port any effort to leave higher contaminant concentrations in
place based on a responsible party’s representations about re-
duced exposure levels at a specific site, and expressed con-
cern that there are too many variables beyond the responsible
party’s future control to have much assurance that a responsible
party will truly maintain the ability to strictly enforce restrictions
on access to property indefinitely. The consequences of the re-
sponsible party being wrong concerning assumptions regarding
limited access and corresponding site specific exposure levels
do not seem worth the risk. The PIC further commented that
allowing such variances is a risk management policy determina-
tion. The policy has already been reflected in the development
of the default exposure factors. To allow a variance from these
factors places too much trust in the representations of a person
that they can control exposure factors in such a way to ensure
that the commissions risk management policies concerning ac-
ceptable levels of risk are still met. With all due respect, more
trust should be placed in the default exposure factors than in
representations about one person’s ability to control the actions
of other persons and such variables as who has access to prop-
erty, how many times they go to the property and how long they
stay at the property when they visit. In addition, the PIC illus-
trated an example of its concerns that occurred approximately
two years ago involving Spector Salvage, a facility in Region 10
which had previously been referred to the Pollution Clean Up
Division for evaluation, which drives home this point. Because
of the status of the facility as a potential Superfund site, the fa-
cility should have been adequately secured; however, children
or teenagers were able to access the site, take several boxes
of tacks from the site, and cause many flat tires for residents
on neighboring streets. If such an incident can happen once
at a facility which was assumed to be adequately restricted, it
could happen again at another site where the consequences of
a breach of access restrictions and resulting exposure to those
who enter, possibly on repeated occasions, could result in in-
jury to human health – damage more serious than the flat tires
experienced as result of the incident just noted.

Concerning the institutional control requirements of
§350.74(j)(2), Henry, Lowerre, Johnson & Frederick com-
mented that the controls on this will most likely break down
over time. The proposed TRRP improperly trades long-term
protection for short-term cost savings for industry. Strasburger
& Price and Fina commented that these requirements should
be deleted in their entirety. Strasburger & Price stated that
requiring publication of a variance from the "default" therefore
appears to be arbitrary. Chevron commented that the require-
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ment for filing an institutional control should only apply if the
property is to be sold, or if land use changes. Fina commented
that if a variance is approved based upon the number of hours
a worker would be exposed, or the amount of skin exposure, it
makes no sense to record this fact in the deed records.

Concerning §350.74(j)(2), IT Corporation and SRA commented
that the proposed rules require that all current and future users
of the site be informed of variations from the default values via
an institutional control placed in the real property records for
the site. The preamble requests suggestions on how the notifi-
cation might be accomplished. The following recommendations
are offered. If a person wishes to use an alternate exposure
factor to calculate a Tier 3 PCL, the person should support the
alternate value with the appropriate data and documentation as
required elsewhere in the proposed rules. The person would
be required to demonstrate the sensitivity of the PCL value to
changes in the affected parameter(s). This sensitivity could be
demonstrated in a discussion of uncertainties in the Affected
Property Assessment Report (APAR). A similar discussion of
exposure uncertainty is often prepared under Risk Reduction
Standard 3 (30 TAC §335, Subchapter S). The APAR would
serve as a notice of exposure assumptions to current and po-
tential users of the site in the same way that it informs users
of other assumptions such as COCs, exposure pathways and
toxicity values. If the PCL is sensitive to changes in exposure
values to the extent that the site should be evaluated for resi-
dential exposures rather than commercial/industrial exposures,
the executive director might require a residential land use evalu-
ation or use of default values. Similarly, if the executive director
determines that an acceptable set of residential PCLs cannot
be developed for the COCs evaluated, use of default parame-
ters might be required.

Many of the commentors questioned the controlled process
and public notice requirements for the approval of variances
to exposure duration and frequency, and averaging time, and
recommended that these provisions be removed from the rule
as they are considered by the commentors to be burdensome
and excessive. Some commentors suggested a modification
of the variance process by which the need and timing for
public notice is determined on a case-by-case basis following
preliminary approval of the variance by the executive director.
Other commentors questioned the appropriateness of allowing
variances to the default exposure factors at all given that such
use conditions are very specific to a particular industrial use
which may not be reflective of future use of the property and may
thus result in lost tax revenues, perpetuation of Brownfields,
and diminished values of surrounding properties if a "no future
use" (characterized as "Remedy Standard C") assumption is
the basis of approved variances.

The commission acknowledges that the executive director in-
volvement and the public notice departs from how these vari-
ances have been handled to date. However, public participation
in the remedial process is not a new requirement. These expo-
sure factors represent how often and for how long an individual
is assumed to be present at an affected property (i.e., the num-
ber of days/year over the number of years a worker is assumed
to be present at the affected property) for purposes of calculat-
ing protective concentration levels. The more often a property
is used, the more an individual can be exposed to COCs at the
affected property, the lower the protective concentration levels
need to be. Therefore, the commission is in essence deciding
whether or not a proposed level of use of an affected property is

appropriate for purposes of cleanup. Such land use decisions,
which are policy and not technical in nature, can have significant
implications for the allowable future use of the affected property
as suggested by EPA Region 6, and possibly surrounding prop-
erties. Thus, the commission will require the acceptability of all
such variance requests to be decided directly by the executive
director (i.e., not the executive director’s staff).

Because of the potential implications for communities and sur-
rounding neighbors, the commission also maintains the general
requirement that the public be notified by the person when the
person submits a variance request so that persons are afforded
an opportunity to represent their interests. Many commentors
advocate that sound risk assessment demands the flexibility to
make site-specific demonstrations, and that such site-specific
determinations should only involve the public when it may be
detrimental to them. The commission conceptually agrees with
the site- specificity point of view, but not necessarily at the ex-
clusion of public notice. The general experience of the commis-
sion staff is that such variance requests are often not based on
site- specific backing, but rather are seemingly site-specific ap-
plication of arbitrary assumptions for routine use of the affected
property. Therefore, the rule provisions should not be viewed as
reduced flexibility, but rather application of site-specific decision
making in a manner that better ensures the interests of all per-
tinent parties are appropriately addressed in a manner which
strikes an appropriate balance of current and future protective-
ness. If such site-specific decisions are not made in an open
and controlled environment, thoroughly considering all factors,
severe public reactions to a few inappropriate decisions could
result in lost flexibility for all involved. The commission also
points out that the person is only required to provide public no-
tice. If the matter is truly inconsequential to the public, then the
public will likely not voice any significant opposition, if any at all.

However, the commission agrees with the commentors that
public notice may be unwarranted in some limited situations.
Accordingly, the commission amends §350.74(j)(2)(B) so that
the need for public notice will be evaluated on a case-by-case
basis when there may be natural conditions at the property
which essentially prohibit full commercial/industrial use. Such
considerations are based on real limitations on the use of
property, independent of any contaminant situation, and as
such, may not warrant public notice.

Several commentors requested clarification or affirmative state-
ments for when the variance had to be requested and when the
associated public notice had to be conducted. The variance
request needs to be submitted when variance-based PCLs are
submitted to the executive director for approval. The variance
request could be submitted prior to or as part of an affected
property assessment report (APAR), or with a response action
completion report (RACR) under Remedy Standard A or as a
part of a response action plan (RAP) under either Remedy Stan-
dard A or B. In response to comments, the commission has
amended §350.74(j)(2)(B) to emphasize the flexibility that was
already contained in the proposed rule that the person could
submit the variance request at their discretion, but prior to or
concurrent with the submittal of variance- based PCLs to the
executive director for approval.

The commission also received comments that allowances
should be made for the public notice to be melded with other
public notification/public participation requirements that the
person must also comply with for corrective action purposes
at the affected property. The commission agrees to the
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reasonableness of such a request as it lessens repetition and
amends §350.74(j)(2)(B) accordingly to allow such coordination
with other public notice/public participation provisions provided
the conditions of §350.74(j)(2)(D) and (E) are substantially met.

Regarding the comments requesting the executive director to
provide some level of approval of the variance request prior
to the initiation of the public notice, the executive director is
willing to evaluate the technical completeness of an APAR,
RAP or RACR prior the completion of the public notice require-
ments and provide the appropriate response to the person re-
garding the completeness of the submittal and has amended
§350.74(j)(2)(c)(iii) to indicate that the executive director will ap-
prove variance requests for purposes of completeness. How-
ever, the decision to deny or approve the variance request
will be based solely on merit and public input, without con-
sideration of any assessment or remedial costs that have al-
ready been incurred by the person due to presumption that
the variance request would be approved by the executive di-
rector prior to completion of the public notice. The commis-
sion agrees with Weston that worker biomonitoring may add
merit to granting the variance, but is not including it as a gen-
eral requirement. To emphasize these points, the commission
amends §350.74(j)(2)(C)(iii) to include a prohibition against in-
cluding misrepresentations in the pubic notice that the execu-
tive director has granted any sort of approval of the variance
request prior to the public notice, and §350.74(j)(2)(I) to pre-
clude consideration of the costs associated with actions taken
based on a presumption that the variance request would be ap-
proved from the decision regarding the variance request. Such
incurred costs are purely at the risk of the person.

With regard to the expressed "no future use concerns," the
commission previously sought public comment on a Remedy
Standard C concept which allowed PCLs to be established
to support a "no future use" scenario. The concept was so
criticized by all interests that the commission dropped the
concept as a formal remedy standard, did not include the
concept in this rulemaking, and established the general intent
of the rule to preserve the active and productive use of land
considering both current and reasonable future use of the land.
The commission acknowledges that suitability with current use
is an important factor in determining an appropriate basis for
PCLs; however, protection for full future use is also particularly
important.

The commission disagrees with the commentor that such vari-
ances trade long-term protection for short-term cost savings for
industry. Where the person can demonstrate that effective in-
stitutional controls can be emplaced and maintained over time,
that public notice has been completed, the variance is consis-
tent with actual site use and likely future use and compatible
with surrounding land use in consideration of public comment,
then the variance is fully warranted, protective, and consistent
with the commission goal that the active and productive use of
the land be maintained. However, contrary to the assertions
of Strasburger & Price, the decision to require the use of in-
stitutional controls is not arbitrary. A publically available record
which alerts future owners of the limitations of the protective-
ness of the cleanup is necessary. The commission disagrees
with IT Corporation and SRA that the affected property assess-
ment report should be used as a vehicle to provide future notice
of exposure factor variances. Future users of the land may not
realize that the full commercial/industrial use of the property is
not protected and therefore would not have a strong incentive to

review the affected property assessment report. Likewise, the
commission disagrees with the IT Corporation and SRA recom-
mendations regarding consideration of PCL sensitivity in deci-
sions to allow residential variance from default exposure factors,
as the commission has made a policy decision to consider vari-
ances to EF, ED, AT for only commercial/industrial properties
so that there is a standard at which sites are protective for full
residential use. The commission is requiring restricted access
as one of the criteria to allow such a variance at commercial/
industrial properties to keep people out so that unacceptable ex-
posure frequency and duration can be avoided. With regard to
residential property, restricted access is usually for privacy and
safety purposes. It is not a basis to limit how often the person
is present within the restricted access area such as would be at
a restricted access commercial/industrial facility where workers
are usually tracked with regard to their ingress and egress, and
are scheduled for egress.

The rule is also amended at §350.74(j)(2), striking the word
"that" for grammatical reasons. Also, the rule has been
amended at §350.74(j)(2)(A) and (L) to conform to the expanded
definition of institutional control. Finally, §350.74(j)(2)(D) and
(E) have been amended slightly to enhance readability, but the
meaning of the rule has not changed.

Concerning §350.74(j)(3)(E), KOCH commented that the pro-
posed water ingestion rate (IRw.w) for a commercial/industrial
worker is 1.4 liters per day (L/day). This rate is higher than
the value of 1 L/day used in the existing Risk Reduction Rule
(Table 1 of Subchapter S, Chapter 335) and the ASTM RBCA
standard. There is no explanation or rationale in the rules or
preamble for this change. We recommend that the value of 1
L/day be incorporated into the proposed rules.

Consistent with other contact rates specified in the proposed
rule, the commission has selected 1.4 L/day as a conservative
estimate of a mean (i.e., intended to approximate a 95 % UCL
on the mean) for this exposure factor. The default value of 1.41
L/day is the adult average tapwater intake rate recommended
in the current EPA Exposure Factors Handbook (EPA/600/P-
95/-002Fa, August, 1997). The recommended value is the
population-weighted mean of two national studies (Ershow and
Cantor, 1989 and Canadian Ministry of Health and Welfare,
1981).

Concerning §350.74(j)(3)(E), KOCH commented that the pro-
posed soil ingestion rate (IRsoil.w) for a commercial/industrial
worker is 100 milligrams per day (mg/day). This rate is higher
than the value of 50 mg/day used in the existing Risk Reduction
Rule (Table 1 of Subchapter S, Chapter 335), the ASTM RBCA
standard and the EPA Soil Screening Levels (SSLs). There
is no explanation or rationale in the rules or preamble for this
change. KOCH recommended that the value of 50 mg/day be
incorporated into the proposed rule.

The commission disagrees that the soil ingestion rate for adults
should be lowered from 100 mg/day to 50 mg/day. Consistent
with other contact rates defined in the proposed rule, the com-
mission has selected 100 mg/day as a conservative estimate
of a mean (i.e., intended to approximate a 95% UCL on the
mean for this exposure factor). The 1996 EPA Soil Screening
Level Guidance utilizes a soil ingestion rate of 100 mg/day for
adult residents, as does the agency for Toxic Substances and
Disease Registry (ATSDR) in calculating their Environmental
Media Evaluation Guides (EMEGs). The commission believes
it is reasonable to assume that a commercial/industrial worker
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could have at least as much contact with soil as a typical res-
ident. While the 1997 EPA Exposure Factors Handbook ref-
erences an average adult soil ingestion rate of 50 mg/day, it
stresses that this central tendency estimate is highly uncertain
and discusses a range between 10-480 mg/day. Therefore, the
commission is selecting a soil ingestion rate of 100 mg/day for
both adult residents and commercial/industrial site workers, in
order to address uncertainties associated with the very small
number of participants studied, and the limited types of activi-
ties for which representative data are available in the scientific
literature.

Concerning §350.74(j)(3)(G), KOCH commented that the pro-
posed skin surface area (SA.w) for a commercial/industrial
worker is 2,500 cm2. KOCH commented this skin surface area
is apparently intended to represent a worker wearing a short-
sleeved shirt resulting in exposed arms, and stated that it is very
unlikely that a worker would wear short-sleeves in an area were
COCs might be present. Most health and safety plans at indus-
trial facilities would clearly prohibit the wearing of short-sleeved
shirts by workers. KOCH recommended revising the skin sur-
face area to a more reasonable value (e.g., about 2,000 cm2 for
exposed head and hands). Campbell, George & Strong sub-
mitted a similar comment stating that facilities with health and
safety plans, including the use of gloves or other personal pro-
tective equipment, should be able to vary skin surface area. Mc-
Culley Frick & Gilman commented that the Age-Specific Adher-
ence Factors (mg/cm2-event) for the residential receptor (AF(6-
18) and AF(18-30)) are 0.1 in Figure 30 TAC §350.74(a), while
the AF.w for the commercial/industrial receptor is 0.2 mg/cm2-
event as shown later in the same figure. If both the AF(18-30)
and AF.w are for adult receptors, the commentor requested that
the commission clarify why there a is difference. Finally IT Cor-
poration and SRA commented that the proposed rules provide
a table of default exposure values which, if not varied, are ex-
pected to provide PCL values protective of all human activities
under residential or commercial/industrial land use scenarios.
For example, the commentors noted the soil- to-skin adherence
factors specified for an evaluation of residential dermal expo-
sures to soil (Figure 30 TAC §350.74(a)) are the same for soil
at wet sites near the Gulf of Mexico and dry sites in West Texas.
Because activities at the site might change from the assump-
tions used to develop PCL values, the preamble to the proposed
rule noted that the PCLs might not be protective over time and
future land use policies might be affected. Note that some spec-
ified values are more related to human activity than others. For
example, the soil-to-skin adherence factor is related more to
soil properties and the exposed skin surface area is more re-
lated to human activity. Thus, the PCL for dermal exposure at
a given site is expected to be more sensitive to changes in the
skin surface area factor than the soil-to-skin adherence factor.

The commission disagrees with the comment that it is unreason-
able to assume that a commercial/industrial worker may have
2500 cm2 of exposed skin surface area. This surface area is
based on consideration of soil contact with workers’ hands, fore-
arms and face, which the commission believes to be a realistic
exposure scenario. Further, the commission does not believe
that worker safety plans or institutional controls (e.g., deed re-
strictions) would necessarily be effective mechanisms for con-
trolling the amount of skin exposed, considering both current
and future site conditions and ownership.

With respect to the comment regarding different adherence
factors for adult residents and workers, the commission points

out that as the assumed activities and exposure scenarios
for these receptors are not the same, the corresponding soil
adherence factors will be different. Therefore, no change was
necessary as a result of this comment.

Concerning comments from IT Corporation and SRA regarding
the potential variability in soil-to-skin adherence factors given
different soil properties, the commission recognizes that dermal
soil adherence is partially related to soil properties. However,
the commission points out that the adherence factor is also sig-
nificantly influenced by the type of activities likely to be engaged
in by a worker. Accordingly, the commission has selected a me-
dian adherence factor for workers engaged in a representative
high-contact activity. In order to be adequately protective of
both current and future site activities, the commission is not al-
lowing variances to the dermal soil adherence factor. In further
support of this decision, the commission believes that it is gen-
erally not possible to take the current studies used to derive
soil adherence factors and confidently evaluate the influence of
site-specific soil properties as compared to activity-related fac-
tors.

§350.75. Tiered Human Health Protective Concentration Level
Evaluation.

Concerning §350.75, Henry, Lowerre, Johnson & Frederick
commented that the foundation equations need to be in rule
form. As proposed, any changes to the equations would not be
subject to public review and comment. Making such changes,
however, is required by law to be by rulemaking. Putting the
equations in the rule is also justified, even if it creates some
delays in changes to the equations. If life-threatening changes
are discovered, an emergency ruling by the commission could
enforce the necessary changes until the rule could be changed.

The commission responds that the foundation RBEL equations
and Tier 1 PCL equations are included in the rule.

Concerning §350.75(a), McCulley Frick & Gilman commented
that there is little difference between Tiers 2 and 3, and
suggested that these Tiers be combined and Tier 3 be modified
to include a site-specific risk assessment to determine the need
for response action objectives (similar to current Risk Reduction
Standard Number 3).

The commission agrees that from the lack of detailed rule
language regarding Tiers 2 and 3, the difference between Tiers
2 and 3 is not apparent or does not appear significant. The key
difference is that natural attenuation factor equations will be set
for Tier 2, whereas, other models may be applied under Tier 3.
However, the commission has not amended the rule to combine
proposed Tiers 2 and 3, and to replace Tier 3 with a site-specific
risk assessment. The commission is deliberately moving away
from the traditional site-specific risk assessment process as it is
burdensome to implement. To date, the submitted "site-specific"
risk assessments typically do not appear to be based on truly
site-specific information, but rather on what appear to be only
more favorable literature values which have no better apparent
basis for use than the defaults assumptions. The general lack
of adequate technical or scientific justification for adjustments of
exposure factors under a site-specific risk assessment applied
under current 30 TAC §335.563 has often served little more
than to delay corrective action progress as the executive
director and regulated community debate the appropriateness
and representativeness of alternative literature assumptions.
Additionally, the commission points out that the site-specific risk
assessments primarily focus on the current exposure scenario
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and place insufficient emphasis on future conditions and as
such, has often been the basis of disagreement between the
executive director and the regulated community.

Rather, the commission maintains that a more straight-forward
approach is to set up performance objectives administered
within a framework that can be consistently applied across
all sites, allowing flexibility to be readily available where it
can be routinely and adequately supported with truly site-
specific information. The commission is committed to forming
stakeholder groups to work toward incorporation of probabilistic
methods into the process as a future amendment to the rule,
but to remain under the environment in which risk assessments
are currently conducted is unacceptable.

Concerning §350.75(a)(1), Brown & Caldwell recommended
that the section be revised to allow the person to decide whether
to use Tier 1,2 or 3 to establish PCLs for each medium for an
affected property. For example, the person could elect to use
Tier 1 to establish soil PCLs while using Tier 3 to establish
groundwater PCLs.

The commission agrees with the comment, but maintains the
proposed rule as the "and" included in the rule "...Tier 1, 2, and/
or 3... ." indicates that more than a single tier may be applied
to an affected property.

Concerning §350.75(b), Chevron, Fulbright & Jaworski, Envi-
ronmental Resources Management, KOCH, Mobil, TCC and
TXOGA suggested modifying the Tier 1 PCLs to avoid a "clean-
to-background" standard. The commentors stated that the Tier
1 PCLs do not represent a significant improvement over the ex-
isting Risk Reduction Standard Number 1 because the PCLs are
so low as to force investigation and cleanup standards to reach
background or non-detect. Environmental Resources Manage-
ment specifically noted that many of the Tier 1 PCLs will result
in a cleanup to levels that are less than background in order
to protect shallow groundwater that is not use and will not be
used in the foreseeable future and poses no significant threat
to human health and the environment. Touted by the TNRCC
as a major departure from "background" as a cleanup standard,
Chevron suggested the TRRP should be reevaluated to ensure
that the Tier 1 PCLs live up to that promise. Chevron further
commented that a candid examination of the gap between goals
and actual standards for Tier 1 is necessary, and Chevron of-
fers its environmental scientists and engineers to assist in that
reevaluation. Chevron, TCC and TXOGA compared the Tier 1
PCLs to their site-specific background UTLs as well as to the
PQLs for standard EPA analytical methods. According to those
commentors, they found that the Tier 1 PCLS have so much
conservatism incorporated that in fact these values are below
background and PQLs for many COCs. Chevron, TCC, and
TXOGA also provided the following results from its analysis: 1)
Tier 1PCLs for soil are below soil background for 47% of met-
als analyzed; 2) Tier 1 PCLs for soil are below EPA SW 846
PQLs for 17% of organics (includes Method 8240 VOCs and
8270 semivolatiles only); and 3) Tier 1 PCLs for groundwater
are below EPA SW 846 PQLs for 21% of analytes. Fulbright &
Jaworski stated that experience has shown that when a series
of default assumptions are multiplied (such as in RBEL and PCL
equations), the overestimates are compounded to reach a re-
sult that is often more stringent than appropriate for any specific
site. In addition to citing the TCC/TXOGA analysis, Fulbright &
Jaworski submitted its own analysis.

Given the mandate of the commission to protect human health
and the environment, the perspective of the commission in this
rule making is that a cleanup is needed until otherwise demon-
strated by the person. Further, specific commentors take ex-
ception with the rule specifically because it does not require
cleanups to be completed to background concentrations unless
it is proven to be technically impracticable to do so on a site-
specific basis (i.e. see comments submitted for Subchapter B
submitted by Henry, Lowerre, Johnson & Frederick). The com-
mission does not advocate a background basis for cleanups as
such cleanups do not provide any necessary additional protec-
tion over a health-based cleanup and it is an unwarranted use of
finite corrective action resources. Accordingly, the commission
has not proposed and is not adopting a background standard in
the rule. Such a standard would mandate that all COCs would
be cleaned to below the site-specific background concentration
for that COC. Despite the concern of some commentors who
strongly favor cleanups to background, the commission estab-
lished Tier 1 PCLs based on conservative risk-based exposure
assumptions and not background concentrations. However, be-
cause of the high toxicity of certain COCs, some of the Tier 1
PCLs may in fact be below background, but the same outcome
could also be realized under the commentor’s site-specific Tier
3 and Tier 4 recommendations. In fact, of the Tier 1 PCLs
which fall below background, most are a function of the Tier 1
default fate and transport considerations of the COC and not
the result of the exposure scenario. To compensate for this sit-
uation, §350.78(c) ensures that PCLs are not set below back-
ground concentrations, which may actually be anthropogenic
background concentrations in some situations.

Further, in the course of developing the Tier 1 PCLs, the com-
mission has conducted exhaustive "reality checks" to ensure
the reasonableness of the Tier 1 values published in conjunc-
tion with the proposed rule. The commission has compared
the critical Tier 1 PCLs for each COC to the median Texas-
specific background concentrations provided in Figure 30 TAC
§350.51(m), as well as to method quantitation limits (MQLs)
for standard analytical methods (i.e., EPA and other nationally
recognized analytical methods). In the course of conducting
these comparisons, the commission found the following: 1)
Groundwater-when the critical PCL was based on a federal
MCL, 12.9% of the values were below the corresponding MQL,
and when the critical PCL was calculated based on considera-
tion of the groundwater ingestion pathway as required in Figure
30 TAC §350.75(b)(1), 12.3% of the values were below the cor-
responding MQL; 2) Soil- 22.5% of the critical Tier 1 PCLs were
below the corresponding MQL. However, of those critical Tier 1
soil PCLs that were below the corresponding MQL, 86% were
based on protection of underlying groundwater (GWSoil), while
only 14% were based on protection of human health (TotSoil

Comb
).

In terms of comparisons to background soil concentrations, the
commission found four COCs which had critical Tier 1 soil PCLs
below their corresponding Texas median background concentra-
tions. However, of these four, only one was based on protection
of human health (TotSoil

Comb
), while three were based on protec-

tion of underlying groundwater (GWSoil). It should be noted that
for the purpose of this comparison, the commission used the
30-acre residential critical Tier 1 PCLs (i.e., the most conserva-
tive values) and therefore, the results obtained in terms of the
percentage below background concentrations or MQLs reflect
the worst-case.

It should also be noted that the MQLs used for the purposes of
this comparison do not necessarily reflect the most sensitive
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standard analytical method and therefore, again, the results
of this comparison are likely biased high. The TCC/TXOGA
analysis was performed using only two methods (SW-846 8240
and SW-846 8270). Method SW-846 8240 for volatile analysis
has been deleted from the SW-846 guidance manual. Method
SW-846 8260 is the current equivalent method. Both 8260
and 8270 are good methods for identifying compounds and
quantifying compounds. However, these methods are less
sensitive than other organic methods included in the SW-846
guidance. For this reason, the TCC/TXOGA analysis is too
narrow. For example, the method quantitation limit reported by
many laboratories for pentachlorophenol in water using 8270 is
10 up/L. A more sensitive method for this compound would be
SW-846 8151 with which the laboratory can achieve a method
quantitation limit below the federally mandated MCL.

Further, it should be apparent from this comparison that
greater flexibility in selecting the exposure parameters to be
incorporated into the human health protective RBEL and PCL
equations will not alleviate concerns that the Tier 1 PCLs are
below background levels and analytical capabilities given that
the vast majority are driven by assumptions concerning fate
and transport of COCs from soils to underlying groundwater
(i.e., 92% of the residential critical Tier 1 soil PCLs are based
on protection of underlying groundwater (GWSoil), while 94% of
the commercial/industrial critical Tier 1 soil PCLs are based
on protection of underlying groundwater (GWSoil)). Rather,
concerns about the conservative nature of the majority of
critical Tier 1 PCLs can be alleviated by exercising the flexibility
to adjust the Tier 1 GWSoil PCL based on affected property
characteristics, monitoring data, leachate tests, and other
factors are described in §350.75(i)(7)(b) of the proposed rule.
Finally, the rule includes a specific provision in §350.78(c) to
address cases where the critical PCL established in §350.78(a)
is less than the MQL as defined in §350.4 or is less than the
background concentration as determined in accordance with
§350.51(l) or (m). The rule clearly states that in such cases, the
greater of the MQL or background concentration is the critical
PCL for that COC.

Also, the commission points out that some of the conclusions
that many Tier 1 PCLs are below background concentrations
results from the inappropriate comparison of Tier 1 PCLs to the
PQLs of non-sensitive analytical methods. When the PQL of
more sensitive standard analytical methods are compared with
the Tier 1 PCLs, this situation is much less common. Many of
the PQLs as listed in SW-846 are based on technology in use
15 years ago. For example, routinely laboratories can reach
method quantitation limits ten times lower than the PQLs list in
8270 for most COCs.

Finally, the commission disagrees with the comment by Envi-
ronmental Resources Management that the Tier 1 PCLs will
result in cleanup levels below background in order to protect
shallow groundwater that is not used and will not be used in
the foreseeable future. First, the proposed rule did not drive
cleanups to levels that are less than background. As discussed
above, §350.78(c) allows persons to establish the critical Tier
1 PCL at the greater of the MQL or background concentration.
Second, if it is determined in accordance with §350.52 that a
shallow groundwater truly is of such low quality and yield that it
is unlikely to be utilized (i.e., is a class 3 groundwater), then a
response action is only required in cases where concentrations
exceed 100 x the GWGW

Ing
value.

Concerning §350.75(b), Environmental Fuel Systems, Inc., and
ICE applauded the upward change in the residential soil PCL for
benzene and other gasoline-related constituents. Whereas the
original benzene default was set at 0.0022 mg/kg, the number
proposed now is 0.02 mg/kg. Recognize that this is still lower
than current lab thresholds of reporting (often set at 0.10 mg/
kg for PST work) and will require more costly analysis and QA/
QC approaches for the labs.

Please refer to the commission’s response to this comment in
response to comments on proposed §350.51(c).

Concerning §350.75(b)(1), Chevron, TCC, and TXOGA com-
mented that parameters LDF and K

SW
are not defined in ei-

ther location. Equations for both factors should be provided
on page 43 beneath the existing equation. Based on reviews
of previous versions of the rules, Chevron stated that it ap-
pears that these two variables should be defined as follows:
(1) KSW=pS/Bw where: Bw=qWS+(Ks ps)+(H qas); Ks=Koc
foc (organics); and Ks=Kd (inorganics); (2) LDF=1 + (Ugw
Sgw)/(lf Wg) where: Ugw=Darcy groundwater velocity (cm/yr);
Sgw=Groundwater mixing zone thickness (cm); If=Net infiltra-
tion (cm/yr); and Wg=Width of groundwater source (see de-
scription on page 40). Based on these new and revised equa-
tions, the following terms should be added to the table on pages
44 and 45 (including default Tier 1 values as appropriate): Ks
(state that the default Tier 1 values are property-specific); Ugw
(list the default Tier 1 values for both the 0.5-acre and 30-acre
source areas); Sgw (list the default Tier 1 value); Lf (list the
default Tier 1 value); and Wg (copy the description currently
on page 40). IT Corporation commented that an equation for
C

sat
was not located as cited in §350.75(i)(9), and asked if it is

intended to be related to the equation given for Soil
Res

cited in
§350.75(i)(10). Weston commented that the copy it printed off
of the internet has a "o" instead of "=" or "x" in all of the equa-
tions. It is unclear what the actual equations are supposed to
be. There also appear to be errors in the equations. Weston
gave an example-the equation for Res.sat appears to have den-
sity (p) raised to the soil porosity power (?T).

The commission amends the unintentional omission and in-
cludes the equation for K

sw
in the Soil-to-Groundwater PCL

equation GWSoil in Figure 30 TAC §350.75(b)(1). The commis-
sion also amends the Figure 30 TAC §350.75(b)(1) Tier 1 default
field for the term K

sw
to read "COC and affected property-specific

parameters." Additionally, the commission amends the Ks
sw

ref-
erence in the foc term to K

sw
. For Tier 1, LDF is a default value

and not an equation. LDF will be defined as an equation in the
guidance for Tier 2. The "o," "x," "y," and "?" misprints must have
been an artifact of the computer download or the printer. These
misprints were not contained in Texas Register proposal. Ad-
ditionally, it was intentional that an equation was not provided
for C

sat
since C

sat
is only considered under Tiers 2 and 3. An

equation for C
sat

will be provided in the Tier 2 guidance, but it
is not the residual soil saturation limit equation. Further, the
figure has been amended to correctly reference other figures
by striking, for example, the "1 and 2" from Figures 1 and 2:
30 TAC §350.74(a) and correcting the plural form of figures to
figure. This was done throughout the figure.

Figure 30 TAC §350.75(b)(1) has also been amended at the
AirSOIL

Inh-V
equation to correctly reference subsurface soils and

the strike the "p" from AirSOIL
Inh-VP

. The figure has been amended
in the Br

ABG
and Br

BG
rows to correctly reference §350.73(e)(2)

instead of (3). An "x" has been added to complete the equation
K

oc
x foc for Ks

Veg
. Finally, the rule citations for changes to K

d
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and K
oc

have been amended to correctly reference Figure 30
TAC §350.73(e)(1)(A), (B), and (C).

Concerning §350.75(b),(c), AFCEE commented that details for
calculating Tier 2 and Tier 3 PCLs are not provided in the rule.
The preamble states that these details "will be included in a
guidance document developed for the TRRP". Because these
are not included it is difficult for the AFCEE to fully assess the
impact of these rules to our program. AFCEE requested that
these rules not be adopted until applicable guidance documents
are developed and stakeholders have had the opportunity to
comment.

Given that Tier 2 is non-binding as Tier 1 or Tier 3 may be
used, and Tier 3 can be based on appropriate fate and trans-
port models selected by the person, the fact that the Tier 2
equations were not made available as a part of this rule mak-
ing should have no bearing on the impact of the evaluation
of this rule. Moreover, the Tier 2 equations presented in the
Texas Register as part of the May 15, 1998, proposed rule
were specifically removed from the rule in response to specific
comments received from the May 15, 1998, proposal and rec-
ommendations of the regulated community and environmental
professionals made during meetings held in the fall of 1998.

Concerning §350.75(c)(2)(C), "; and" has been added to the
end of the paragraph for grammatical purposes.

Concerning §350.75(c)(2)(D), the rule is changed for grammat-
ical reasons to switch "establish" and "PCLs" at the beginning
of the subparagraph.

Concerning §350.75(d), KOCH asked what are "affected
property parameters," as they are used in the figures for
§350.75(b)(1). However, they are never defined or discussed
in the proposed rules.

Affected property parameters describe the natural soil and
groundwater properties of the site such as porosity, soil bulk
density, organic carbon content, volumetric air and water
content, depth to groundwater, etc., and support fate and
transport analysis of the COCs in the soils and groundwater
at the affected property. These parameters are fixed for Tier
1, but can be modified under Tiers 2 and 3 to match site
characteristics. The commission declines to create a new
definition as they are specified in Figure 30 TAC §350.75(b)(1).

Concerning §350.75(d)(2)(C), Chevron commented that this
subsection severely restricts the opportunity to incorporate site-
specific property information in Tier 3. This requirement is
extremely limiting and unnecessarily reduces the opportunity
to incorporate site-specificity in Tier 3. Chevron recommended
deleting this subsection.

The commission disagrees with the assertion that this provision
severely restricts the opportunity to incorporate site-specific
property information. The only parameters that are not allowed
to be modified under Tier 2 or 3 are the particle density and
the ambient air mixing zone height. The particle density is only
used to establish total porosity and the default value of 2.65 g/
cm3 is used routinely in basic geology text books. Porosity can
be measured directly. The ambient air mixing zone height is the
breathing height of adults and is approximately 2 meters. The
2 meter assumption is consistent with federal risk assessment
guidance. The experience of the commission is that these
factors are used as defaults and have been rarely debated, if
ever. The commission emphasizes that the rule allows 16 out
of 23 listed Tier 1 groundwater PCL parameters to be changed

under Tier 2/3 and 25 out of 32 listed Tier 1 soil PCL parameters
to be changed. Two of the parameters that cannot change
are Temperature and the Universal Gas Constant. However,
in response to the comment, the Figure 30 TAC §350.75(b)(1)
has been amended to allow the use of a site-specific particle
density value.

With regard to §350.75(f) and (g), Chevron commented that
the intent of subsection (f) appears to be verify that natural at-
tenuation is occurring at rates predicted by the decay factors.
Although the timing of this sampling is not directly stated in sub-
section (f), the language of subsections (e), (f), and (g) together
imply that this sampling would occur after establishment of the
PCLs and before response action decisions are made. Verifica-
tion of decay factors using field measurements can be extremely
difficult and provide no conclusive information beyond what can
be obtained by monitoring COC concentrations directly. Moni-
toring should be focused on documenting that COC concentra-
tions remain protective of beneficial uses, rather than for veri-
fying the model used to make the initial predictions. Based on
its comments, Chevron recommended deleting subsections (f)
and (g). Concerning §350.75(f), Brown & Caldwell commented
monitoring of other environmental media should be allowable.
For example, monitoring of soil vapor should be allowable to
verify the decay of Volatile Organic Compounds (VOCs) in soil.

The intent of the rule is not to determine decay rates, but to
place particular emphasis on the evaluation of sufficient field
evidence as support for making appropriate response action
decisions. As some models are particularly sensitive to the
biodecay rate, the commission is concerned that the result of the
modeling evaluation may not sufficiently reflect site conditions.
Generally, the commission will accept the use of biodecay rates
taken from the published literature because the commission will
require sufficient monitoring data to be available to verify that
conclusions derived from models adequately reflect sufficiently
approximate actual site- specific conditions. To clarify this
intent, the commission amended the §350.75(f) to restate that
the objective of the monitoring is to verify that COCs are
degrading. The commission has also clarified subsection (f)
to allow full discretion of the type of monitoring that can be
used to verify degradation. The commission is not deleting
the requirements of subsection (g). It is important that the
commission makes it clear that primary weight is placed on
field observations and less weight on modeling evaluations. If
the modeling evaluation indicates that conditions may worsen
over current conditions, then additional monitoring would be
required to an appropriate degree to evaluate this possibility and
adjust PCLs as necessary to address the situation. However,
upon re-evaluation of proposed (g), inadequate flexibility was
provided where additional weight may be placed on modeling
results. Therefore, the commission amended the rule to state
that generally more weight is placed on monitoring data to
clarify that the purpose of the monitoring is to verify that PCLs
have been established based on an accurate understanding of
site conditions. Further, in response to comment, §350.75(g)
has been amended to clarify that the purpose of any required
monitoring is to verify PCLs were based on an appropriate
understanding of the affected property.

Concerning §350.75(i), Phillips recommended that the agency
consider modifying rule language to allow flexibility in the cal-
culation of PCLs for class 2 groundwater. As presently drafted,
the only difference in the treatment of class 1 groundwater and
class 2 groundwater is that a plume management zone is avail-
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able for class 2 groundwater. Phillips stated that considering the
fact that most groundwater in Texas will fall into either class 1
or 2, this difference provides little comfort when conducting the
human health PCL calculations, which require you to assume
that MCLs are the PCLs and for other COCs use the same con-
servative equations and assumptions as class 1. Class 3, on
the other hand, sets the PCLs at 100 times the MCL or other
class 1 PCL. While the use of a plume management zone has
some benefit to certain sites, Phillips was concerned that the
rule essentially considers class 2 groundwater to be equivalent
to class 1 groundwater even at sites where it might otherwise
be considered a class 3 groundwater (e.g., no beneficial use,
high TDS, or low yield). Phillips advocated flexibility in com-
puting the PCLs for class 2 groundwater while recognizing the
agency’s need to set stringent criteria for class 1 groundwater
(e.g., PCLs=MCLs) and to set a ceiling on the criteria used for
class 3 groundwater (e.g., PCLs=100 x MCLs). Phillips recom-
mended that the agency modify the rule to allow a person to
calculate PCLs within the range of 2 to 99 x MCLs for class 2
groundwater that has no reasonably anticipated beneficial use
(based upon actual or future potential use, TDS, yield, and other
relevant site-specific conditions). Chevron made a similar com-
ment stating that many of the PCL equations (e.g., those for
emissions of volatiles to air from subsurface soil or groundwa-
ter) incorporate cross-media transport models to estimate the
COC concentration in the receiving medium. A Tier 3 analysis
should have the option of using different models (i.e., differ-
ent PCL equations) provided that adequate documentation and
justification of the model is provided, similar to that required
for natural attenuation models. Chevron suggested add to (i):
"Alternative approaches for calculating PCLs may also be ac-
ceptable provided adequate documentation and justification is
provided and subject to approval by the executive director."

The commission disagrees with the comment that no flexibil-
ity is provided under Tier 2 or 3 for COCs which have MCLs.
Plume management zones are a potential area of flexibility un-
der Tiers 2 or 3 for class 2 groundwaters. The commission has
provided ample flexibility through the plume management zone
provisions, acceptance of natural attenuation where it is ap-
propriate for use, and technical impracticability demonstrations.
The commission has made the policy decision that MCLs, which
are federal standards for drinking water, should not be exceed
in groundwater which is a useable source of water. The com-
mission maintains that it is fully appropriate in the context of hu-
man health and natural resource protection for all class 1 and 2
groundwater which contains COCs in excess of federal drinking
water criteria to be properly managed. Persons are also re-
ferred to the response to comments provided for §350.71(c)(1)
and (2) and §350.74(f) (as the issues are the same.

The commission acknowledges that the current PST program is
a receptor-based program, but does base standards for major
and minor aquifers on human ingestion, albeit the cleanup
levels are risk-based and not MCL-based when there are not
threatened receptors. However, the commission points out that
Standard 3 of the current Risk Reduction Rule at §335.563(h)
states "Media cleanup levels for groundwater that is a current
or potential source of drinking water . . . shall not exceed
Maximum Contaminant Levels (MCLs) . . . " Thus, the current
Risk Reduction Rule also mandates that useable groundwater
be cleaned to MCLs. This provision is not obviated under the
current Risk Reduction Rule by the baseline risk assessment
process. Section §335.563(h)(2) does provide some flexibility,
but persons should note that the criteria for such judgements are

in the context of §335.160(b). The commission notes that those
are the same criteria that are included under §350.33(f)(4)(A)
of this rule. Given that, the commission makes the point that
this rulemaking provides more specific conditions under which
the commission may favorably consider approval of the use of
the flexibility provided under §335.563(h)(2). Therefore, the
commission takes the position that an equivalent to class 1
groundwater under the current rule would not as readily satisfy
the criteria for the flexibility allowed under §335.563(h)(2)(A) and
(C). On the other hand, an equivalent to class 2 groundwater
under the curre nt rule would more readily satisfy the criteria
for the flexibility provided under §335.563(h)(2)(A) and (C),
not withstanding of course the land use considerations (e.g.,
residential vs. non-residential).

Concerning §350.75(i)(1), Chevron commented that in many
areas of the state, the shallow groundwater that might be im-
pacted by a release is class 2 groundwater. Due to the avail-
ability in these areas of high quality municipal (or other) water
supplies and/or local restrictions on installation of drinking wa-
ter wells, no landowner is likely to install a well into these shal-
low zones, nor would residents ingest that class 2 groundwa-
ter. The TNRCC has recognized in §350.37(l)(3)(A) that some
class 2 groundwater-bearing units may have no future beneficial
use, and provides criteria for determining future beneficial use
in §350.37(l)(3)(C). We believe that class 2 groundwater that
has no reasonably anticipated future beneficial use is essen-
tially the same as class 3 groundwater, and should be held to
the same criteria (i.e., PCLs) as class 3 groundwater. Chevron
suggested adding the following sentence to this paragraph: "If
it has been determined that the class 2 groundwater has no
reasonably anticipated future beneficial use, PCLs for class 3
groundwater should be used."

The commission disagrees that class 2 groundwater meeting
the conditions of §350.37(l)(3)(C) should be considered class 3
groundwater and treated accordingly. The commission does not
concur that groundwater should be classified as class 3 ground-
water based on man-induced conditions (e.g., leaking sewer
systems, non-point source) as those conditions could change
in the future, particularly in instances where the groundwater
could be of high quality and productivity. Rather, the commis-
sion maintains that designation as a class 3 groundwater re-
source should generally be based on characteristics that are
natural and unlikely to change over time. The commission does
agree that there should be site-specific considerations for class
3 groundwater. The 100 x factor provides for a reasonable level
above which cross- contamination issues may become of con-
cern, assuming a ten fold concentration reduction with trans-
port then another ten fold reduction in a well tapping the cross-
contaminated zone. Additionally the adjustment is consistent
with that of the current rules. The commission has chosen not
to work site-specificity through the RBEL, not precluding other
complete or reasonably anticipated to be completed exposure
pathways that may be applicable to the class 3 groundwater.
Rather, site-specificity is provided for through establishment of
plume management zones where site-specific decision making
can be applied in a more consistent and straight forward man-
ner.

The commission did not receive any comment on §350.75(i)(3),
however, the commission has amended the wording of the rule
to clarify that if persons are establishing a Tier 1 PCL for this
exposure pathway, the equation presented in §350.75(b)(1) is
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used. The proposed rule could be misread to mean persons
could only set this PCL with the Tier 1 methodology.

Although there were no related comments, in paragraph
§350.75(i)(4), the commission has removed references to
"Appendices A - E" and has changed the reference from
§§307.10 - 307.6 to correctly reflect where the aquatic life and
human health criteria are provided in Chapter 307. Further, a
reference to subparagraph (E) was added to §350.75(i)(4) since
this reference was inadvertently omitted in the rule language.
Additionally, the commission has clarified §350.75(i)(4)(C) to
reflect that the dilution factor of 0.15 is to be applied to non-
flowing surface waters such as those indicated in general, and
was not meant to exclude bodies of water that were not listed
such as bays or the Gulf of Mexico. This paragraph was also
modified to clarify that the 7Q2 flow reference was intended
for flowing bodies of water such as freshwater streams and
rivers, and is not conventionally applied to non-flowing bodies
of water as it is technically inappropriate. The first sentence
of subparagraph §350.75(i)(4)(E) was corrected to reflect that
the dilution factor of 0.15 is specified in Subparagraph C rather
than B as indicated. Additionally, §350.75(i)(4)(E) was also
modified to clarify that the person may measure as well as
estimate surface water dilution and may use receiving water
or sediment analyses to measure or estimate surface water
dilution.

Concerning §350.75(i)(4), Environmental Fuel Systems, Inc.,
and ICE commented that it still appears difficult and expensive
to try using more liberal surface water dilution factors. When
one has a possible surface water exposure, assessment and
remedy costs are going to be awfully high using default fac-
tors, according to the language in §350.75(i)(4). Concerning
§350.75(i)(4)(E), Chevron commented that requiring a receiv-
ing water study in cases where PCLs for groundwater are de-
veloped using modeling rather than default factors effectively
penalizes the facility for using site data and more sophisticated
technical approaches. Further, the discussion of the bioac-
cumulative chemicals implies that the state and federal water
quality criteria are not protective for bioaccumulative chemicals.
These requirements may allow this rule to "trigger" sampling
outside the program areas intended to be covered by the rule.
Chevron recommended removing the second and third sen-
tences from this subsection.

The commission recognizes that the appropriate support for
situations where a non-default dilution factor is desired can
be complicated and difficult, but believes that an evaluation
of sufficient technical rigor is justified. Where groundwater
is initially released to the surface water, the commission is
concerned that the concentrations of some contaminants in
the sediments and pore water may be at levels harmful to
benthic organisms. Rather than require a receiving water study
or more complicated analysis for every site, the commission
selected the 15% dilution factor as a modest representation
of dilution in the receiving water using the rationale that 15%
is generally used as a conservative ratio to preclude acute
toxicity, assuming typical acute-to-chronic toxicity ratios. With
this in mind, the language at §350.75(i)(4)(E) is appropriate
where a less conservative dilution factor (i.e. less than 0.15) is
desired. A receiving water study will not necessarily be required
in every case, and the complexity of those conducted may vary
from water and/or sediment sampling to community and tissue
residue studies. It is anticipated that further details of such a
study will be discussed in forthcoming guidance. Regarding the

comment from Chevron concerning bioaccumulative chemicals,
this provision was specified in the rule language to address
commission concerns that some groundwater contaminants
may have a high capacity to bioaccumulate, and that this
capacity may overcome any high dilution factor associated
with a particular release to surface water. With the exception
of selenium, the state water quality criteria for the protection
of aquatic life given at §307.6(c) were generally derived to
preclude toxicity to aquatic organisms as a result of direct
exposure to constituents as opposed to indirect exposure as a
result of food chain transfer. The state water quality criteria for
the protection of human health given at §307.6(d) do consider
bioaccumulation in fish but the criterion is meant to be protective
of human receptors and may not necessarily be protective of
ecological receptors that ingest contaminated prey and media.

With respect to §350.75(i)(4) and §350.75(i)(4)(A), Chevron
and Groundwater Services, Inc., commented that no dilution
is allowed if surface water is not yet affected at the time of
assessment, yet is allowed (factor of 0.15) if surface water is
impacted. Not allowing consideration of surface water dilution
at sites where groundwater discharge to surface water has not
yet occurred will result in cleanup actions at many sites with
no potential for surface water impact. Groundwater Services,
Inc., commented that this provision is apparently intended for
resource protection, but, at many sites, no actual resource
protection will be achieved. Rather, such actions will entail
significant cost with no human health or resource protection
benefit. Both commentors asserted that the person should have
the option to use site-specific fate and transport modeling to
evaluate and/or estimate the extent to which groundwater may
impact surface water.

When the concentration of all COCs in groundwater at the zone
of discharge to surface water is less than or equal to the SWRBEL
at the time of the affected property assessment, the commission
disagrees with the Chevron and Groundwater Services, Inc.,
comments that the person should be allowed to consider sur-
face water dilution and site-specific fate and transport modeling,
and has retained the language to this effect in §350.75(i)(4)(A).
In accordance with §350.51(f) related to the Affected Property
Assessment, concentrations of COCs measured in groundwater
from wells at or immediately upgradient of the zone of ground-
water discharge to surface water shall be used to determine if
COCs in groundwater have discharged to surface waters. De-
pending on the proximity to surface water, the plume may mi-
grate some distance before reaching the surface water, and in
this instance, site-specific fate and transport modeling in the
groundwater could be used to establish PCLs for the ground-
water. However, groundwater modeling will not be allowed as
the only demonstration that groundwater is discharging to sur-
face waters in excess of the surface water RBEL. Rather, such
demonstrations would need to be made through the measure-
ment of COC concentrations in groundwater at or upgradient of
the zone of groundwater discharge to the surface water. In con-
trast to point source discharges regulated by the commission
and the EPA, groundwater-to- surface water releases are not
authorized by permit, are not routinely incorporated into waste
load models, and may represent a continuing chronic exposure
for an indefinite time period, to receptors that utilize the receiv-
ing water. For these reasons, the commission maintains that
this proposal is consistent with a pollution-prevention approach
for purposes of natural resource protection.
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Concerning §350.75(i)(4), EPA Region 6 commented that it is
concerned about the proposed methodologies for generating
PCLs for COCs in ground water discharges to surface water
(i.e., SWGW). These methodologies are used for calculating al-
lowable discharge limits to surface water from permitted dis-
charges not from unauthorized releases as would be consid-
ered in waste programs.

The commission agrees with the EPA Region 6 that the
groundwater releases to surface water represent unauthorized
releases in contrast to those authorized by TPDES or NPDES
wastewater permits. As such, the proposed rule specified a
dilution factor of 1 (i.e. no dilution) when the concentration of
all COCs in groundwater at the zone of discharge to surface
water is less than or equal to the SWRBEL at the time of the
affected property assessment. Further, at §350.75(i)(4)(C) and
(D) where the 0.15 dilution factor is provided, the verbiage,
"clearly less than 15% of the 7Q2" or "clearly greater than
15% of the 7Q2" is intended to mean that some reasoned
justification will be required. The commission does not mean to
imply that a dilution factor of 0.15 will automatically be allowed
for releases to streams and rivers without some discussion
of the groundwater release rate compared to the receiving
water low flow (7Q2) and the information used to derive these
numbers. A similar justification is expected for discharges to
non-flowing surface waters such as lakes, estuaries, and tidal
rivers. The commission somewhat agrees with the EPA Region
6’s comment that the methodologies provided are used for
calculating allowable discharge limits to surface water. Contrary
to the wastewater permitting programs that have existed at
the state and federal levels for many years, the commission
is not aware of any easy, routine tools or methodologies for
assessing the impact of groundwater releases to surface water.
Although the commission has borrowed some terminology used
in the wastewater program, it maintains that the rule language
provides the flexibility (particularly at §350.75(i)(4)(E)) to allow
the use of unforseen methodologies for assessing the impact
of groundwater releases to surface water. It is anticipated
that more details regarding the types of possible studies
and appropriate justification will be provided in forthcoming
guidance. The rule has been amended to complete the
reference to §307.6 for formatting purposes by adding "(relating
to Toxic Materials).

Concerning §350.75(i)(4)(C), Brown & Caldwell recommended
revising this requirement to allow DF values less than 0.15 when
demonstrated to the executive director’s satisfaction.

The Commission agrees with the comment and responds that
the flexibility suggested by this comment is already provided at
§350.75(i)(4)(E).

Concerning §350.75(i)(4)(C), Weston asked if it would be the
PCL that would be adjusted by the dilution factor. It seems like
the RBEL should stay the same.

The commission disagrees with Weston’s comment in that the
SWRBEL is adjusted with the dilution factor as provided in figure
30 TAC §350.75(b)(1). Where the dilution factor is one, the
groundwater to surface water PCL (SWGW) will be equivalent to
the surface water RBEL (SWRBEL) determined in accordance
with the provisions of §350.74 (h). However, the commission
does acknowledge that similar adjustments made for soil and
groundwater are characterized as adjustments to the PCLs and
not RBELs.

Concerning §350.75(i)(4)(C)(ii), Chevron, TCC and TXOGA
commented on the proposed rule language stating that the per-
son shall not apply a dilution factor to the allowable concentra-
tions of petroleum COCs in Subchapter H of Chapter 321 of this
title (relating to Discharge to Surface Waters from Treatment of
Petroleum Substance Contaminated Waters). The commentors
stated that it is unclear why this particular chemical group is
treated differently than other COCs; dilution may be applied to
other COCs on a site-specific basis, and recommended elimi-
nating the text. Concerning proposed §350.75(i)(4)(D)(ii), Mc-
Culley Frick & Gilman commented that the allowable concen-
trations of petroleum COCs specified in Subchapter H of 30
TAC Chapter 321 are for point source discharges to surface
waters. A point source model may be appropriate for a karst
aquifer spring; however, the unconditional application of these
discharge limits as surface water protective values is overly con-
servative. McCulley Frick & Gilman requested that the commis-
sion provide references to support use of these limits without
dilution factors for groundwater discharges to surface waters.
Furthermore, McCulley Frick & Gilman requested that the com-
mission provide the flexibility to evaluate the attainment of the
requirements specified in Subchapter H of 30 TAC Chapter 321
on a site-specific basis, where these requirements are appro-
priate.

The Commission agrees with these comments and has removed
provisions §350.75(i)(4)(C)(ii) and (D)(ii) from the rule.

Also concerning §350.75(i)(4)(C)(ii), KOCH commented that the
evaluation of the groundwater-to-surface water pathway should
be risk-based. The proposed TRRP rules state that a dilution
factor shall not be applied to the allowable concentrations of
petroleum COCs listed in Subchapter H of Chapter 321. The al-
lowable concentrations (termed "maximum effluent limitations")
listed at §321.133(c)(2)(A) and 134(c)(2)(A) are not risk-based
values. Apparently these maximum effluent limitations were in-
tended to apply to surface discharge from groundwater pump
tests, groundwater remediation, tank tests, on-site soil remedia-
tion activities, removal of water from a petroleum tank, ground-
water wells, excavation and utility vaults (§321.132(f)). None of
these applications are similar to the diffuse discharge of ground-
water containing petroleum COCs to a surface water body. Fur-
ther, to evaluate compliance with these maximum effluent limita-
tions, KOCH asked if samples would have to be collected before
water is discharged to a splash pad (see §321.133(c)(1)(A)).
KOCH also stated that it is also unclear how the rate of ground-
water discharge could be controlled to prevent flooding and ero-
sion (see §321.133(c)(1)(B)). KOCH also asked if the point of
compliance for this pathway have to be a sample collected from
a monitoring well adjacent to the surface water body. The COC
concentration in groundwater, before it discharges to surface
water, often provides limited information on potential exposure
to aquatic life. Therefore, compliance with this pathway should
be based on samples collected from the surface water body.
KOCH noted the commission has argued that "benzene is ben-
zene" in the preamble and RIA to the proposed rule and that
different response objectives in different regulatory programs
should be harmonized. However, KOCH stated that the pro-
posed rule will not consider benzene as benzene. The max-
imum effluent limitation for benzene in 30 TAC Chapter 321
is 50 micrograms per liter (up/L). It must be emphasized that
this limit is not risk-based. The benzene aquatic life criteria in
Chapter 307 ranges from five to 321 up/L depending on the
exposure pathway. The listed aquatic life criteria are based on
ecological risk factors. Further, it is appropriate to assess com-
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pliance with the Chapter 307 criteria by collecting samples from
the surface water body. KOCH asked how can "benzene be
benzene" when two different regulations contain two different
sets of standards for the same chemical. The risk-based cri-
teria from Chapter 307 should be adopted for benzene. Com-
pliance with these criteria should be measured in the surface
water body. Alternatively, KOCH recommended the appropriate
groundwater-to-surface water dilution factors (§350.75(I)(4)(E))
should be applied to samples collected from monitoring wells.

In response to KOCH’s comment regarding the dilution fac-
tor of one for the allowable concentrations of petroleum COCs
listed in 30 TAC 321, Subchapter H, the commission gener-
ally agrees with the comments and has removed provisions
§350.75(i)(4)(C)(ii) and (D)(ii) from the rule because Subchap-
ter H is intended to address the direct discharges to surface
waters, and not groundwater discharges to surface waters.

In response to KOCH’s comment regarding the point of compli-
ance for this pathway, that is point of exposure as used in this
rule, the commission agrees that the point of exposure for com-
paring a groundwater concentration to the SWGW will be COC
data collected within the groundwater at or upgradient of the
zone of discharge to the surface water body. The commis-
sion is amending §350.37(i) to clarify this requirement. Section
350.51(f) further sets out this position.

The person does have the option of collecting surface water
(and/or sediment) samples in accordance with §350.75(i)(4)(E)
as a means to derive an alternative dilution factor. This
sampling data can be used to confirm model projections
that estimate surface water concentrations and actual dilution
afforded in the receiving water. Language has been added to
this paragraph to clarify that receiving water studies may include
collection of surface water and sediment samples.

Regarding KOCH’s comment that benzene is benzene, the com-
mission acknowledges that the limitations set forth in Chap-
ter 321 and Chapter 307 were based on different performance
measures. Chapter 321 limits were developed as an overall
technology approach to establish categorical limits for these
discharges. Since the Chapter 321 rule was intended to ad-
dress small, temporary discharges of wastewater containing
petroleum hydrocarbons, the discharge levels do not necessar-
ily address possible chronic and cumulative effects that could
be demonstrated in surface waters receiving a continuous re-
lease of petroleum contaminated groundwater. The Chapter
307 (Texas Surface Water Quality Standards) benzene crite-
ria discussed in KOCH’s comment are actually instream criteria
that were developed to be protective of human health as a re-
sult of drinking water ingestion and/or fish or shellfish ingestion.
Chapter 307 also provides criteria for the protection of aquatic
life although no specific criterion is currently specified for ben-
zene. As indicated previously, the dilution factor provision for re-
leases regulated by Chapter 321 (§350.75(i)(4)(C)(ii) and (D)(ii))
have been removed from the rule. The reference to Chapter 321
discharge limits has been retained at §350.74(h)(3), however,
since that paragraph relates to actual discharge limits that are
already promulgated.

Concerning §350.75(i)(4)(E), Groundwater Services, Inc., com-
mented that the requirement to sample sediments to assess
possible effects on benthic communities is inconsistent with eco-
logical PCL definition that states that "these concentration levels
are not intended to be protective of receptors with limited mobil-
ity or range (e.g., plants, soil invertebrates, and small rodents)...

." When surface water criteria are not exceeded, sediment sam-
pling is not necessary to evaluate impacts on "wider- ranging
species." Furthermore, sediment sampling is highly problematic
particularly in light of NPDES outfalls, dredging operations, etc.
Groundwater Services, Inc., recommended deletion of this pro-
vision.

Regarding the protection of benthic communities and the defi-
nition of the ecological PCL, see the response-to-comment re-
garding the ecological PCL definition (§350.4(a)(24)) and the
revised definition. The commission also responds that the main-
tenance of aquatic community composition and structure down-
stream or downgradient of a release (compared to an upstream
or similar reference site) is an appropriate assessment endpoint.
In response to the comment regarding compliance with a water
quality standard, the commission disagrees with Groundwater
Services, Inc. A simple comparison of water column concentra-
tions with surface water criteria may not be adequately protec-
tive of benthic organisms. These organisms may be exposed to
high concentrations of COCs at the surface water/groundwater
interface before any appreciable dilution in the receiving water
has occurred. Further, the surface water criteria are primar-
ily intended to be protective of water column organisms, and
may not be protective of benthic organisms that are exposed to
COCs in sediment due to direct exposure or sediment inges-
tion. The commission agrees with the comment that sediment
sampling is highly problematic in light of other perturbations.
Persons are encouraged to consult with commission staff in the
selection of affected area sampling locations and background
or reference sample locations. The rule has been amended to
change "bioaccumulative chemical" to bioaccumulative COC to
make the term consistent with other parts of the rule.

The commission did not receive any comment on §350.75(i)(6),
however, the commission has amended the wording of the rule
to clarify that if persons are establishing a Tier 1 PCL for this
exposure pathway, the equation presented in §350.75(b)(1) is
used. The proposed rule could be misread to mean persons
could only set this PCL with the Tier 1 methodology.

The commission did not receive any comment on
§350.75(i)(7)(B), however, the commission has amended
the wording of the rule to clarify that if persons are establishing
a Tier 1 PCL for this exposure pathway, the equation presented
in §350.75(b)(1) is used. The proposed rule could be misread
to mean persons could only set this PCL with the Tier 1
methodology.

Concerning §350.75(i)(7)(C), McCulley Frick & Gilman com-
mented that the subparagraph states that establishing a soil
leachate-to-groundwater PCL in accordance with §350.75(i)(A)
and (B) may not be required when a demonstration can be made
with appropriate soil and groundwater data that the soils will
attain the soil response objectives, and based on soil sample
data, the concentration trends of groundwater monitoring data
decreasing over time when groundwater is impacted, probable
time since release occurred, adequate identification of the soil
source areas, and other hydrogeologic or property-specific in-
formation. McCulley Frick & Gilman agreed with this type of
flexible and reasonable approach for determining if a specific
pathway is of concern based on site-specific data and condi-
tions, and if a PCL is necessary for the pathway. The commen-
tor suggested that the flexible, reasonable approach shown in
§350.75(i)(7)(C), which allows the use of site-specific informa-
tion to affect PCL calculations, be incorporated throughout the
proposed rule.
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The rule as a whole provides the flexibility that this subsection
offers. The reason a high degree of flexibility is provided
for this pathway is two fold. First, this pathway is purely a
cross- media issue, and is not a true human health pathway
in and of itself. Therefore, it is solely a fate and transport
evaluation issue. In all aspects of this rule, persons are
provided extensive freedom through the tiered PCL process
to use actual field evidence or other technically appropriate
estimation techniques to thoroughly and appropriately factor in
fate and transport considerations in the development of PCLs.
Where this flexibility was not as obviously apparent in the
proposed rule, such as in the inhalation exposure pathways as
discussed in §§350.71(c) (3) and (6), and subsections (i)(8) of
this section, the commission has amended the rule based on
comments submitted for those subsections to ensure persons
have adequate flexibility to evaluate COC fate and transport
matters.

The second reason a high degree of flexibility is provided for
this pathway is that a good deal of soil and groundwater data
are routinely available which support aggressive risk-based
decision making. Not only is the soil source area usually
characterized, but the receiving groundwaters are regularly
characterized and sampled. The same is not true for vapor
pathways. Concentrations of COCs in vapor phase are rarely
measured in soils or within the atmosphere at cleanup sites
in Texas at all, much less on a time-series basis as is the
routine case for groundwater. Rather, vapor pathway decisions
are usually forced to be based purely on modeling evaluations
which are very rarely field verified with vapor or atmospheric
sampling data. Therefore, the commission rightly exercises
less aggressive risk-based decision making with regard to vapor
pathways. Even more rarely, are adequate data or bases
provided for alternative exposure factors. The degree to which
risk-based decisions can be made is a function of the supporting
data. Where there is sufficient data, the commission is willing
to exercise a great deal of site-specific technical judgement
on matters. However, where recommendations are based on
generic alternatives which may or may not have any particular
relevancy to the affected property, in rule the commission is
less willing to make site-specific judgements, and rightly so.
The commission whole-heartedly agrees that excessive data
collection is not warranted, and data need to be extrapolated
to an appropriate extent, but experience has shown that data
that are most readily available and easily obtainable are the
geologic/hydrogeologic data.

Concerning §350.75(i)(7)(C), Weston suggested deleting the
third sentence. From a practical standpoint it is extremely
difficult to even get duplicate soil samples to have similar
reported concentrations. It is highly unlikely that without
an extensive study, changes in soil concentrations could be
used to demonstrate the lack of leaching. If this sentence
is not removed, the conditions under which the executive
director could potentially require this information should be
listed. Weston stated that it is concerned that a significant effort
could be expended obtaining information that was inconclusive.

The commission notes that the provision stipulates that subse-
quent soil sampling may be required on a site-specific basis.
The intent of the demonstration is to determine if concentra-
tion levels appear to be increasing toward the groundwater over
time. The commission agrees that it is generally unrealistic to
expect concentrations to be exactly duplicated. However, sub-
sequent soil sampling after an appropriate time period should

be fully practical to determine if there is evidence of vertical
movement of the source mass of the COCs to depth. Further,
the commission does not agree that the approach to address
inherent uncertainty is to minimize the data upon which deci-
sions are made. When the default endpoint is to clean the soil
to background, the commission agrees lesser data may be re-
quired. However, given that a "clean to background" is not a
default endpoint in this rule, then the inherent uncertainty that
surrounds the issue of leaving soil COCs in place that may leach
to the underlying groundwater may be appropriately addressed
with time-series data collection evaluated in a proper context.
The commission is not amending the rule.

The commission amends the fourth sentence to add the missing
word "of" to: ". . . a sufficient number of groundwater
monitoring wells . . ."

Concerning §350.75(i)(8), Chevron, TCC and TXOGA com-
mented that the person should have the option under Tier 3
of using equations other than those in the figure. For example,
Paul Johnson at the University of Arizona at Tempe has devel-
oped vapor equilibrium and flux models; EPA has developed
a Box Model for these issues; the Thibodeaux-Hwang model
published in 1982 may be applicable; and there are other op-
tions. Chevron, Mobil, TCC,and TXOGA argued the collection
of soil vapor monitoring data should not be the only alternative
for this pathway, and requested that the commission add "Other
applicable vapor emission model(s) may be used provided ad-
equate documentation and justification of the model is provided
and subject to executive director approval." SRA noted that in-
halation of subsurface soil vapor indoors, such as in residences
or commercial buildings, is not addressed, and requested clar-
ification on whether the indoor air inhalation pathway and the
necessary equations will be included in the final TRRP rules.
Weston referred to its comment on §350.71(c)(3) where it stated
that the air inhalation pathway should be removed from the rule.

The commission has amended §350.71(c)(6) to address these
concerns. However, the use of other models does not avoid
establishment of PCLs. Modeling directly or indirectly derives
PCLs. The commission has also amended the rule to make
clear that if a Tier 1 PCL is established, that it is established
using the figure in (b)(1). The proposed rule language could be
misread to mean the PCL could only be established with the
Tier 1 methodology.

Concerning §350.75(i)(9), McCulley Frick & Gilman commented
that an inconsistency and a contradiction appear. The use of
default soil parameters for Tier 1 PCL calculation while requiring
site specific soil parameters for the calculation of Tier 1 soil
saturation values

The commission has not amended this rule with respect to
this comment. The theoretical soil saturation limit is the soil
COC concentration at which soil pore air is saturated with the
COC and is a limiting factor for the volatile emissions exposure
pathway which is based purely on the characteristics of the
property and the COC. The intent of the Tier 1 PCLs is to
provide a quick and conservative risk-based screen of the COCs
at the affected property. If the COCs are in excess of Tier 1,
other evaluations are allowed under Tiers 2 and 3. To ensure
that the inhalation pathway is not neglected under a Tier 2 or
3 evaluation and that a Tier 1 theoretical soil saturation limit is
not inappropriately used to screen a site-specific Tier 2 or Tier
3 PCL, the commission made the policy decision to not provide
generic Tier 1 theoretical soil saturation levels.
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The commission did not receive a comment on this matter, how-
ever, the proposed rule and the Figure 30 TAC §350.75(b)(1)
conflicted with regard to the theoretical soil saturation limit equa-
tion. Subsection §350.75(i)(9) indicated that the saturation limit
equation is present in the figure. That is not the case, and as
such, the commission has modified the rule to delete the refer-
ence to the figure for purposes of locating the equation for the
saturation limit. The equation will be provided in the guidance
for Tiers 2 and 3. The commission elected to not include this
equation in the figure to avoid confusion as the figure is a listing
of Tier 1 PCL equations. The saturation limit evaluation is not
a Tier 1 evaluation.

Concerning §350.75(i)(10), Weston asked what is the basis
for the equation provided and documentation that the equation
provided can be used to determine if mobile NAPL may be
present. Weston stated that if you leave out the TT, the units
work out and the default result is 10,000 mg/kg. If the TT was
really supposed to be ?T, using the Tier 1 default value the Soil

res

would be only 3,700 mg/kg. This equation could be simplified
if Res.sat was presented in units of gNAPL per cm3soil. The
soil concentrations where NAPL may be present would be the
Res.sat divided by the soil bulk density and multiplied by 1E6
to get to units of mg/kg. Weston suggested changing "mobile
NAPL concentration" to "the soil concentration at which NAPL
may become mobile" to clarify. The mobile NAPL concentration
should not change. For a pure liquid, the "mobile NAPL
concentration" would be 1,000,000 mg/kg. Brown & Caldwell
commented that beginning with Figure 30 TAC §350.75(b)(1),
and continuing with subsequent Figures, the Greek symbols in
the equations and definitions are represented by question marks
(?). These should be corrected.

The commission presumes that the commentors downloaded
the rule from the internet and the equation was jumbled as an
artifact of the PDF format, the download, or the printer. The
equation was correctly presented in the Texas Register. The
equation was specifically included in response to a comment
received from the May 15, 1998, proposal of the rule. The
1998 proposed version of the rule used C

sat
to set a NAPL limit.

The equation is included within the ASTM Standard Provisional
Guide for Risk-Based Corrective Action, PS 104-98.

§350.76. Approaches for Specific Chemicals of Concern to
Determine Human Health Protective Concentration Levels.

Concerning §350.76(c), KOCH commented that under the Toxic
Substance Control Act (TSCA) §403, the EPA proposed a 2,000
milligrams per kilogram (mg/kg) hazard standard for lead at
residential properties. In December 1998, the EPA stated
that this 2,000 mg/kg hazard standard should not be used
to address Brownfields, RCRA facilities, or national or state
Superfund sites. Rather, the EPA stated that a 400 mg/kg
level of public concern for lead should be used. The proposed
TRRP rules include a value of 500 mg/kg for residential
properties. The commission should provide an explanation for
why the 2,000 g/kg or 400 mg/kg criteria are not applicable.
In the preamble to the proposed TSCA §403 changes, the
EPA states that the 2,000 mg/kg standard should not be
used for two reasons. First, Comprehensive Environmental
Response Compensation and Liability Act (CERCLA) response
actions and RCRA corrective actions occur with government
oversight. A Tier 1 response action under the proposed
TRRP rules could proceed without direct commission oversight.
Therefore, the TSCA §403 lead standard should be applicable.
Second, CERCLA has a preference for permanent treatment

that permanently and significantly reduces the volume, toxicity,
or mobility of hazardous substances. The proposed TRRP
rules do not have this preference and interim controls and
exposure prevention response actions. Therefore the TSCA
§403 lead standard should be applicable. King & Spalding
commented that the specific recommendations for soil lead
abatement standards at residential sites remains unjustified
scientifically, do not use a tiered approach and are more
conservative than those of EPA. The level is one tenth of EPA’s
current recommended level of 5000 ppm under §403 of TSCA.
It is also substantially below EPA’s recently proposed soil lead
abatement level of 2000 ppm for residential sites.

The commission strongly disagrees with the comments that,
to be consistent with the recently proposed Toxic Substance
Control Act (TSCA) §403 rule, the residential soil PCL (TotSoil

Comb
)

for lead should be 2000 ppm. In addition, the commission
disagrees with the comment that the residential soil lead PCL
is more conservative than that typically used by the EPA.
At a federal level, lead in soil is addressed under several
different programs (i.e., TSCA §403, the RCRA Corrective
Action program, and CERCLA). While the primary focus of each
program is prevention (i.e., the prevention of future exposures
from the source(s) being remediated), each differs in purpose
and in the authority granted by the statutes under which they
were developed. The purpose of the proposed TSCA §403
rule was to identify lead-based paint hazards, which include
hazardous lead paint, as well as residential dusts and soils
that have levels of lead considered to be hazards (regardless
of whether they were contaminated with paint or other lead
sources). The EPA makes it clear in the preamble to the
proposed TSCA §403 rule that the 2000 ppm soil lead hazard
level is one where there is a high degree of certainty of harm
to children. That is, when soil lead levels exceed the hazard
level of 2000 ppm, the EPA has a strong expectation that,
even in the absence of further data on local circumstances,
children will be at appreciable risk of elevated blood lead levels.
It is important to note that the 2000 ppm soil lead hazard
level was developed to serve as a "worst first" level to aid in
setting priorities to address the greatest lead risks promptly.
As TSCA §403 deals with a potentially huge number of sites,
and the resources necessary for the investigation needed to
accurately identify their risks are typically very limited, such a
"worst first" type of approach was necessary. A soil lead hazard
level of 2000 ppm allows persons addressing lead hazards
posed by lead-based paint in the nation’s housing stock to focus
on the worst risks first, that is exposures to lead-based paint
itself, which often pose a greater risk of elevated blood lead
levels for children living in homes containing lead-based paint
than does the soil. The EPA clearly states in the proposed
TSCA §403 rule that lead contamination at levels below 2000
ppm in soil may pose a serious health risk based upon site-
specific evaluation and may warrant timely response actions.
In a recent memorandum addressing the relationship between
the proposed TSCA §403 rule and the Office of Solid Waste
an Emergency Responses’s (OSWER’s) Lead-in-Soils Policy
(OSWER Directive Number 9200.4-29), the EPA stated that
the 2000 ppm soil lead hazard level proposed under TSCA
§403 should not be used to modify approaches for addressing
lead cleanups at Brownfields, RCRA sites, NPL sites, State
Superfund Sites, Federal CERCLA removal sites, or CERCLA
non-NPL sites.

With regard to the comment requesting an explanation of why
the 400 ppm level of concern established by the EPA is not
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applicable in the TRRP rule, the commission provides the
following response. The commission is aware that the EPA has
identified 400 ppm of lead in soil as a level of potential public
health concern in the preamble to the proposed TSCA §403
rule. The commission is also aware that OSWER’s Revised
Interim Soil Lead Guidance for CERCLA Sites and RCRA
Corrective Action Facilities (OSWER Directive Number 9355.4-
12, July 14, 1994) identifies 400 ppm as a screening level for
lead in residential soils. The 400 ppm screening level was
derived based on application of the EPA’s Integrated Exposure
Uptake Biokinetic (IEUBK) Model, using default parameters.
However, the EPA makes it clear in this directive that the 400
ppm screening level is not a cleanup goal but rather is a tool
to be used to determine which sites or portions of sites do not
require further study and to encourage voluntary cleanup. In
cases where site data support modification of model default
parameters, incorporation of such information should be utilized
in the calculation of media cleanup levels. The commission has
found that in most cases where site specific data have been
available, a cleanup level of 500 ppm has been determined to
be protective. This level (i.e., 500 ppm) is also consistent with
findings from the CDC which indicate that children exposed to
lead in soil in excess of 500-1000 ppm can have elevated blood
lead levels. A cleanup level of 500 ppm lead for residential
soils is also consistent with the level at which the majority of
residential lead cleanups have occurred both in Texas as well
as on a national basis.

With regard to the comment concerning the lack of scientific
justification for the residential soil lead PCL, the commission
acknowledges that in the interest of limiting the size and
complexity of the rule, technical justification was not provided in
the rule. Justification supporting the residential soil lead PCL of
500 ppm established in the rule is provided below. Lead is of
particular concern to the commission because, as stated by the
Centers for Disease Control and Prevention (CDC), "The risks of
lead exposure are not based on theoretical calculations. They
are well known from studies of children themselves and are
not extrapolated from data on laboratory animals" (CDC, 1991).
Preschool children (i.e., children less than six years of age) have
been shown to be the population at greatest risk of experiencing
lead-induced health effects. Further, evidence in the scientific
literature indicates that exposure of young children to lead may
cause health effects that continue throughout a person’s life.
Therefore, it is critical to remediate areas where children are
potentially exposed to elevated levels of lead in soil in as timely
a manner as possible to eliminate continuing exposures during
critical periods of development. Given the potential adverse
impact of lead on young children, the critical need for timely
response actions, and the fact that lead is a common COC on
residential properties in the state, the commission determined
that it was appropriate to set a reasonable non-negotiable
PCL for lead in residential soils (TotSoil

Comb
) of 500 ppm. The

commission believes that establishing a clear target level of 500
ppm lead in residential soils will expedite response actions and
therefore, children exposed to lead will realize a more immediate
reduction in exposure and accompanying reduction in health
risks and associated costs.

Concerning §350.76(c), TCC, TXOGA commented that TSCA
uses a soil-lead level of 2000 ppm which is more appropriate
for industrial facilities, and recommended that the commission
allow use of TSCA soil-lead level in industrial facility.

The purpose of the TSCA §403 rule is to identify lead-based
paint hazards, which include hazardous lead paint, as well as
residential dusts and soils that have levels of lead considered
to be hazards (regardless of whether they were contaminated
with paint or other lead sources). Further, the 2000 ppm soil
lead hazard level specified in the proposed TSCA §403 rule is
not even applicable to properties regulated under the proposed
TRRP rule. This was made clear in a recent memorandum
addressing the relationship between the proposed TSCA §403
rule and the Office of Solid Waste an Emergency Responses’s
(OSWER’s) Lead-in-Soils Policy (OSWER Directive Number
9200.4-29), where the EPA stated that the 2000 ppm soil
lead hazard level proposed under TSCA §403 should not be
used to modify approaches for addressing lead cleanups at
Brownfields, RCRA sites, NPL sites, State Superfund Sites,
Federal CERCLA removal sites, or CERCLA non-NPL sites.
Therefore, the commission disagrees with the comment that
health-based soil PCL (TotSoil

Comb
) for lead in soils on commercial/

industrial properties should be 2000 ppm as proposed in the
Toxic Substance Control Act (TSCA) §403 rule. Additional
discussion concerning the lack of applicability of the 2000 ppm
soil lead hazard level proposed under the TSCA §403 rule
is provided in the commission’s response to a comment from
KOCH Industries concerning this topic.

Concerning §350.76(c), EPA Region 6 commented that the
TNRCC sets the residential soil protective concentration level
for lead at 500 mg/kg, whereas the EPA uses 400 mg/kg.

The commission is aware that OSWER’s Revised Interim Soil
Lead Guidance for CERCLA Sites and RCRA Corrective Action
Facilities (OSWER Directive Number 9355.4-12, July 14, 1994)
identifies 400 ppm as a screening level for lead in residential
soils. The 400 ppm screening level was derived based on
application of the EPA’s Integrated Exposure Uptake Biokinetic
(IEUBK) Model, using default parameters. However, the EPA
makes it clear in this directive that the 400 ppm screening level
is not a cleanup goal but rather is a tool to be used to determine
which sites or portions of sites do not require further study
and to encourage voluntary cleanup. In cases where site data
support modification of model default parameters, incorporation
of such information should be utilized in the calculation of media
cleanup levels. The commission has found that in most cases
where site-specific data have been available, a cleanup level
of 500 ppm has been determined to be protective. This level
(i.e., 500 ppm) is also consistent with findings from the Centers
for Disease Control and Prevention (CDC) which indicate that
children exposed to lead in soil in excess of 500-1000 ppm can
have elevated blood lead levels. A cleanup level of 500 ppm
lead for residential soils is also consistent with the level at which
the majority of residential lead cleanups have occurred both in
Texas as well as on a national basis.

Concerning §350.76(c), Environmental Resources Manage-
ment commented that a PCL for lead of 500 mg/kg (as illus-
trated in the Tier 1 PCL Table) is too stringent in light of recent
research which shows that residential lead levels greater that
3500 mg/kg are protective. The species of the lead and its
bioavailability both before and after corrective action should be
taken into account. Under the proposed rules, many residential
areas in our cities could not be economically redeveloped.

The technical merits of this comment are difficult to evaluate
since the commentor provides no scientific justification support-
ing their claim that a soil lead level of 3500 ppm has been
shown to be protective for residential properties. Nonetheless,
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the commission believes that establishment of a residential soil
lead PCL of 500 ppm is necessary given the unique nature of
both the toxicity of and exposure to lead. The commission is
aware that the EPA recommends using the Integrated Expo-
sure Uptake Biokinetic (IEUBK) Model for setting site-specific
residential cleanup levels for lead in soil. The commission in
fact used this model to verify the protectiveness of the 500 ppm
value proposed as the residential soil PCL (TotSoil

Comb
) for all three

tiers. However, the commission made a policy decision to es-
tablish a single non-negotiable cleanup level for lead in residen-
tial soils rather than allowing persons to use the IEUBK model
on an individual site basis. This decision was based on the fol-
lowing considerations: 1) lead is a common COC on residential
properties in the state; 2) the toxicity data for lead is particu-
larly compelling because, as stated by the Centers for Disease
Control and Prevention (CDC), "The risks of lead exposure are
not based on theoretical calculations. They are well know from
studies of children themselves and are not extrapolated from
data on laboratory animals" (CDC, 1991); 3) preschool children
(i.e., children less than six years of age) have been shown to
be the population at greatest risk of experiencing lead-induced
health effects; 4) evidence in the scientific literature indicates
that exposure of young children to lead may cause health ef-
fects that continue throughout a persons life; 5) several recent
studies have shown an association between elevated blood lead
levels (10 up/dl or greater) and exposure to lead in soils at con-
centrations above 500 ppm (ATSDR, April 1995; ATSDR, 1994;
ATSDR, August 1995); and 6) ATSDR has examined many stud-
ies which have attempted to correlate environmental lead levels
with blood lead levels, and has determined that a rate of in-
crease in blood lead concentration is greater at low exposure
levels than at high exposure levels as a result of saturation ef-
fects (ATSDR, 1993, p. 108, 129; Reagan and Silbergeld, 1989,
pp. 205- 209). Based on these findings, the commission deter-
mined that it is critical that areas where children are potentially
exposed to elevated levels of lead in soil be remediated in as
timely a manner as possible to eliminate continuing exposures
during critical periods of development. Therefore, the commis-
sion determined that it was appropriate to set a reasonable non-
negotiable cleanup level for lead in residential soils (TotSoil

Comb
)

of 500 ppm. The commission believes that establishing a clear
target level of 500 ppm lead in residential soils will expedite
response actions and therefore, children exposed to lead will
realize a more immediate reduction in exposure and accompa-
nying reduction in health risks and associated costs. This level
(i.e., 500 ppm) is consistent with findings from the CDC which
indicate that children exposed to lead in soil in excess of 500-
1000 ppm can have elevated blood lead levels. A cleanup level
of 500 ppm lead for residential soils is also consistent with the
level at which the majority of residential lead cleanups have oc-
curred both in Texas as well as on a national basis.

Finally, it should be noted that even in the proposed TSCA
§403 rule, the EPA clearly states that the proposed 2000 ppm
hazard standard for lead in soil is the level at which children’s
exposures will be associated with a greater certainty of harm.
Further, the EPA states in the proposed TSCA §403 rule that
lead contamination at levels below 2000 ppm in soil may pose
a serious health risk.

Concerning §350.76(c), King & Spalding commented that it
supports a number of the changes that TNRCC has adopted
in the new proposed rule. In particular, the use of updated
National Health and Nutrition Examination Survey (NHANES
III) baseline blood lead data in the commercial/industrial soil

lead calculations is a significant improvement; however, more
recent NHANES III Phase 2 data are now available and should
be substituted for Tiers 1, 2, and 3. KOCH commented
that the blood lead levels in the U.S. have exhibited a truly
remarkable decline in the least few years. Therefore, KOCH
also recommended use of the most recent blood lead level
data from Phase 2 of NHANES Phase III should be used. The
EPA is using the NHANES III Phase 2 data in current rule-
making activities. The baseline blood lead levels and geometric
standard deviations in the proposed TRRP rules are out of date.
The baseline blood lead levels in both the Tier 1 and Tier 2/3
equations should be updated to 1.42 micrograms per deciliter
(up/dL). The individual geometric standard deviation should also
be updated to 1.77. These values from the NHANES III Phase
2 are representative of the southern region of the United States.

Based on the comment received from King and Spalding and
KOCH, the commission obtained the NHANES III, Phase 2 data
from the Centers for Disease Control and Prevention (CDC).
The commission utilized this most recent data to calculate
updated geometric mean blood lead levels and geometric
standard deviations for women of child-bearing age in the
southern quadrant of the United States. The commission also
segregated the Phase 2 data based on ethnicity and race,
looking at geometric mean blood lead concentrations for each
of the different ethnic and racial categories identified in the
NHANES III, Phase 2 database (i.e., Mexican American women,
non-Hispanic black women, non-Hispanic white women, and
other). The following results were obtained:

Mexican American women(Geometric Mean Blood Lead
(PbB)=1.64 �g/dL, Geometric Standard Deviation (GSD)=1.91
�g/dL); Non-Hispanic black women (PbB=1.50 �g/dL,
GSD=1.90 �g/dL); Non-Hispanic white women (PbB=1.36 �g/
dL, GSD=1.73 �g/dL); Other (PbB=1.63 �g/dL, GSD=1.57 �g/
dL); Overall across all ethnic and racial categories (PbB=1.43
�g/dL, GSD=1.77 �g/dL).

Given that Mexican American women represent the population
at greatest risk, as indicated by the fact that their blood lead
concentrations exceeded all other populations, and the fact that
Mexican Americans comprise a significant segment of the Texas
workforce, the commission determined that it was appropriate
to utilize the geometric mean blood concentration and corre-
sponding geometric standard deviation for this population as
the default values specified in Figures §350.76(c)(2) and (3).
The rule has been revised to reflect incorporation of these up-
dated values for Mexican

American women. It should be noted that the changes made
will also precipitate a change in the Tier 1 commercial/industrial
soil PCL (TotSoil

Comb
) for lead.

It should also be noted that flexibility was provided in
§350.76(c)(3) of the proposed rule to allow persons to incor-
porate alternative values in cases where other scientifically
defensible values are available (e.g., more recent NHANES
data become available in the future).

Concerning §350.76(c), KOCH commented that the exposure
frequency value of 250 days/year, used in the proposed lead
equations, is higher than the EPA recommended value of 219
days/year. No explanation for this difference is provided in the
proposed rules or preamble. The proposed rules should be
revised to include a default exposure frequency of 219 days/
year or lower (see Comment Number 40) for the lead equations
and other RBEL equations.
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The commission disagrees with the comment that 219 days
should be used as the default value for exposure frequency
in calculating soil PCLs for commercial/industrial land uses.
In the guidance document entitled "Recommendations of the
Technical Review Workgroup for Lead for an Interim Approach
to Assessing Risks Associated with Adult Exposures to Lead in
Soil (December 1996), the EPA clearly states that the default
value of 219 days/year is a central tendency estimate for
nonresidential exposures and corresponds to the average time
spent at work by both full-time and part-time workers. Given
that a goal of the TRRP is to restore affected properties to
some reasonable, active and productive use, the commission
determined that the appropriate commercial/industrial worker
scenario to be evaluated was a full-time worker. Therefore,
an exposure frequency of 250 days/year was selected as the
default based on the assumption that the commercial/industrial
worker is at work five days/week for 50 weeks (assumes a two
week vacation each year).

Concerning §350.76(c), KOCH commented that the soil and
dust ingestion rates of 25 mg/day (50 mg/day for this combined
exposure route), used in the proposed lead equations, are lower
than the commercial/industrial rate of 100 mg/day used for the
RBELs in Figure 30 TAC §350.74(a). According to this figure,
the soil ingestion rate cannot be changed. No explanation for
this difference is provided in the proposed rules or preamble.
The EPA recommends a value of 50 mg/day. The proposed
rules should be revised to include a default soil (and dust)
ingestion rate of 50 mg/day for the lead equations and other
RBEL equations. McCulley Frick & Gilman commented that
there was an inconsistency between the adult soil ingestion rate
presented in Figure 30 TAC §350.74(a) for estimating PCLs
for all COCs and the adult soil/dust ingestion rate presented
in Figures §350.76(c)(2) and (3) for estimating PCLs for lead.
The former figure provides an adult soil ingestion rate of 100
mg/day while the latter two figures provide an adult soil/dust
ingestion rate of 50 mg/day. These values should be the same
since ingestion rate is not COC-specific, but scenario- specific.
McCulley Frick & Gilman recommended using an adult soil/
dust ingestion rate of 50 mg/day for estimating all industrial/
commercial PCLs as well as for calculating the age-adjusted
ingestion rate for residents since Table 4-22 of current EPA
guidance (EPA, 1996b) recommends using an ingestion rate
of 50 mg/day for adults. King & Spalding commented that a
lower ingestion rate of 20 mg/day should be used rather than
the value of 50 mg/day recommended in the proposed rule. The
recommended ingestion rate is based on limited, older data and
should be revised. The absorption fraction of lead in soil and
dust should be modified in keeping with more current analysis.

The commission received several comments concerning the
difference in soil ingestion rates specified in Figure 30 TAC
§350.74(a) for calculating commercial/industrial soil PCLs for
all COCs except lead and those specified in Figure 30 TAC
§350.76(c)(2) and (3) for calculating commercial/industrial soil
PCLs for lead. Based on review of guidance documents and
OSWER Directives concerning the adult lead model, the com-
mission determined that such a difference was in fact war-
ranted. The methodology for assessing risks associated with
non-residential adult exposures to lead in soil is different from
methodology used for assessing risks of non-cancer health ef-
fects for all other COCs. More specifically, the methodology for
assessing lead focuses on estimating fetal blood lead concen-
tration in women exposed to lead contaminated soil (i.e., fetal
blood levels are derived from the geometric mean blood lead

concentrations estimated for the adult population). Given that
the fetus is believed to be more sensitive to the adverse affects
of lead than the adult, cleanup levels that are protective of a
fetus should also afford protection for adults. In accordance
with this methodology, the protectiveness is incorporated in the
acceptable level of probability of a fetal blood lead concentra-
tion exceeding 10 �g/dL. The cleanup levels derived using this
methodology are such that a typical individual exposed to lead
would have no more than a 5% probability of exceeding the
blood lead level of concern (i.e., 10 �g/dL). Since this methodol-
ogy is predicated on evaluating a "typical" individual for the sce-
nario being evaluated (i.e., a full-time worker), the commission
determined that it was in fact appropriate to use soil ingestion
rate which represented a central tendency value (i.e., 50 mg/
day) in order to best estimate geometric mean blood lead lev-
els for adults. In contrast, the risk of non- cancer health effects
for all other COCs are assessed using the traditional reference
dose (RfD) and reference concentration (RfC) methodologies.
In accordance with this traditional methodology, soil cleanup
levels are estimated by backcalculating from the level believed
to be protective (i.e., the RfD or RfC), assuming reasonable
maximum exposures (RMEs). The intent of the RME is to esti-
mate a conservative exposure scenario that is within the range
of possible exposures and to avoid estimates that are beyond
the true distribution. As such, high-end (RME) estimates are
used for the most sensitive one or two exposure parameters
in the calculation, while all others are set equal to their mean
values. The protectiveness is incorporated in this traditional
methodology via the RME assumptions. Given that the contact
rate (i.e., soil ingestion rate) was demonstrated to be one of
the more sensitive parameters in the equation, the commission
determined that it was in fact appropriate to use a soil ingestion
rate which represented a high- end value (i.e., 100 mg/day).
Further justification for use of a soil ingestion rate of 100 mg/
day for commercial/industrial workers for all other COCs is pro-
vided in the commission response to comments submitted by
KOCH Industries on this topic.

Concerning §350.76(c), Chevron, McCulley Frick & Gilman,
TCC and TXOGA commented that Figure 30 TAC §350.76(c)(2),
Tier 1 Adult Lead RBEL Equation does not include the pa-
rameter Ksd (ratio of dust concentration to soil concentration).
Chevron, TCC, and TXOGA all stated that this resulted in a soil
lead concentration of 987 mg/kg. The Tier 2/3 equation includes
the Bowers default value of Ksd = 0.70, which results in a soil
lead concentration of 1162 mg/kg. All commentors requested
a justification for the omission of Ksd from the Tier 1 equation.
King & Spalding commented that revisions are also called for in
the default parameters for the ratio of lead concentration in dust
to that of soil. There is a need for a lowered value for this pa-
rameter, possibly 10% to 45%, and clarification that site-specific
data may be substituted for the default value.

The commission received several comments concerning the
lack of a soil-to-dust transfer term (K

sd
) in the equation provided

in Figure 30 TAC §350.76(c)(2). Given that evidence in the sci-
entific literature indicates that investigators have been unable to
distinguish between the amount of soil ingested vs. the amount
of dust ingested with any degree of certainty, the commission
determined that in calculating Tier 1 soil PCLs it was reasonable
to assume that all soil and dust ingested is at a contaminant con-
centration equal to that in soil. As such, a single term reflecting
the combined ingestion of soil and dust (IRsd) was used in the
equation provided in Figure 30 TAC §350.76(c)(2) for calculat-
ing Tier 1 PCLs. The intent of the commission in providing an
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alternative algorithm in Figure 30 TAC §350.76(c)(3), whereby
the amount of soil and dust ingested could be looked at sepa-
rately in conjunction with a soil-to-dust transfer coefficient (K

sd
),

was to allow persons to incorporate site specific data on the
levels of lead in outdoor soil and in indoor dust. However, in
the course of reviewing comments received on this section, the
commission has determined that it was inappropriate to specify
default values for the ratio of concentration in dust to that in soil
(K

sd
). In fact, members of the EPA Technical Review Workgroup

for Lead have indicated that the default K
sd

value proposed by
the commission was originally developed based on data for resi-
dential properties and therefore, the applicability to commercial/
industrial properties is questionable (i.e, it is difficult to say with
any certainty if the variability observed in contaminant concen-
trations in dust relative to that in soil on residential properties
would be similar to that observed on commercial/industrial prop-
erties). Thus, in using this alternative algorithm, it is critical that
the specific contributions from soil and dust be based on di-
rect measurement data for both soil and dust at the affected
property. The commission has, therefore, revised the rule to
reflect the fact that the alternative algorithm provided in Figure
30 TAC §350.76(c)(3) can only be used in cases where persons
have adequate direct measurement data on the concentrations
of lead in both soil and dust at the affected property. Note that
since K

sd
shall now be determined based on direct measurement

data from the affected property, it is no longer necessary to list
K

sd
as an exposure factor for which alternative values may be

used. The rule has been amended accordingly to reflect this.

Further, the commission disagrees with the comment from King
& Spalding that a lower K

sd
value (i.e., 10% to 45% rather than

70%) should be used as the default. The commentors provided
a manuscript authored by Bowers and Cohen as justification for
the lower K

sd
value. However, as was the case with the original

K
sd

value of 70% proposed by the commission, the studies which
serve as the basis for the lower default K

sd
value proposed by the

commentor reflect consideration of residential properties only.
Again, the applicability of such values to commercial/industrial
properties is questionable.

Finally in their comments concerning the lack of a K
sd

term in
the Tier 1 equation provided in Figure 30 TAC §350.76(c)(2) of
the proposed rule, both Chevron and TCC/TXOGA state that the
Tier 1 equation provided in Figure 30 TAC §350.76(c)(2) yielded
a soil PCL=987 ppm, whereas the Tier 2/3 equation provided in
Figure 30 TAC §350.76(c)(3) yielded a soil PCL=1162 ppm. The
commission notes that the soil PCLs cited by the commentors
are not the values obtained based on the equations and
defaults provided in Figures 30 TAC §350.76(c)(2) and (3) but
rather reflect the soil PCLs calculated based on the defaults
recommended in the earlier version of the TRRP rule proposed
in May 1998. However, based on comments received on this
earlier version of the proposed rule, the commission updated
the geometric mean blood lead and corresponding geometric
standard deviation to incorporate blood lead data specific for
the southern region from the more recent NHANES III, Phase
1 study. The updated values were provided in Figure 30
TAC §350.76(c)(2) of the proposed rule. The commission
notes that due to a typographical error, the default values
provided in Figure 30 TAC §350.76(c)(3) were not updated
to reflect the NHANES III, Phase 1 data. This error has
been corrected such that the default geometric mean blood
lead values and corresponding geometric standard deviations
are now identical in both Figures §350.76(c)(2) and (3). The
commentors should note also that the geometric mean blood

lead values and corresponding geometric standard deviations
have been updated even further based on NHANES III, Phase
2 data. Further discussion concerning the specific values
incorporated into the final rule is provided in the commission’s
response to comments from King & Spalding on this topic.

Concerning §350.76(c), McCulley Frick & Gilman commented
that it is unclear why when calculating the Soil PCL for lead
under Tiers 2 and 3 using the default values listed in Figure
§350.76(c)(3), the value is lower than that estimated using the
Tier 1 calculation. Using the tiered approach, the value should
in fact be higher but given the equations and assumptions
proposed in the rule, this is not the case. This emphasizes
the need for the TNRCC to provide rationale and support for
the proposed assumptions and calculations. King & Spalding
commented that the NHANES III Phase 1 data used for baseline
blood lead and GSD values in the Tier 1 commercial/industrial
calculations are not relied upon in the same types of calculations
in tiers 2 and 3. King & Spalding presumed this was an
inadvertent error that can be corrected.

The commission notes that, as indicated in comments provided
by King & Spalding, the baseline blood lead and GSD values
specified in Figures §350.76(c)(2) and §350.76(c)(3) should
have been the same. In response to comments received on
the earlier version of the TRRP rule proposed in May of 1998,
the commission had updated the baseline blood lead and GSD
values to reflect data for the southern region from the NHANES
III, Phase 1 study. However, due to a typographical error, the
values originally proposed by the commission in Figure 30 TAC
§350.76(c)(3) were not updated, while those in Figure 30 TAC
§350.76(c)(2) were in fact updated. Further, the commission
has received comment from King & Spalding recommending
that the baseline blood lead and GSD values be updated again
to reflect the more recent data now available from NHANES
III, Phase 2. The commission has revised the rule to reflect
the new NHANES III, Phase 2 data and has also corrected
the typographical error such that the baseline blood lead and
GSD values in Figures §350.76(c)(2) and §350.76(c)(3) are now
the same. It should be noted that the changes made will also
precipitate a change in the Tier 1 commercial/industrial soil PCL
(TotSoil

Comb
) for lead. Further justification for the specific default

baseline blood lead and GSD values incorporated into the final
rule is provided in the commission’s response to comments from
King & Spalding on this topic.

Concerning §350.76(c), McCulley Frick & Gilman commented
that EPA has developed the Integrated Exposure Uptake Bioki-
netic Model (IEUBK) for assessing lead exposure and risk in
children. This model assesses a child’s lead exposure from
multiple sources, such as dietary contribution, which can vary
drastically between sites, without any influence from site con-
tamination but, yet, greatly affect the estimated cleanup limit. In
the guidance manual for EPA’s model (EPA, 1994b), EPA indi-
cates that "...no exposure scenario is appropriate for every ap-
plication of the IEUBK model, and this is particularly true of the
default parameters. The responsible use of the IEUBK model
requires input data that are appropriate to the site(s) and sub-
ject(s)." McCulley Frick & Gilman suggested that site-specific
conditions be allowed when estimating a soil lead PCL under
Tiers 2 and 3 given the model’s flexibility and sensitivity to very
site-specific inputs.

The commission is aware that the EPA recommends using
the Integrated Exposure Uptake Biokinetic (IEUBK) Model
for setting site-specific residential cleanup levels for lead in
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soil. The commission in fact used this model to verify the
protectiveness of the 500 ppm value proposed as the residential
soil PCL (TotSoil

Comb
) for all three tiers. However, the commission

made a policy decision to establish a single non-negotiable
cleanup level for lead in residential soils rather than allowing
persons to use the IEUBK model on an individual site basis.
This decision was based on the following considerations: 1)
lead is a common COC on residential properties in the state;
2) the toxicity data for lead is particularly compelling because,
as stated by the Centers for Disease Control and Prevention
(CDC), "The risks of lead exposure are not based on theoretical
calculations. They are well know from studies of children
themselves and are not extrapolated from data on laboratory
animals" (CDC, 1991); 3) preschool children (i.e., children less
than 6 years of age) have been shown to be the population
at greatest risk of experiencing lead-induced health effects; 4)
evidence in the scientific literature indicates that exposure of
young children to lead may cause health effects that continue
throughout a persons life; 5) several recent studies have shown
an association between elevated blood lead levels (10 up/dl or
greater) and exposure to lead in soils at concentrations above
500 ppm (ATSDR, April 1995; ATSDR, 1994; ATSDR, August
1995); and 6) ATSDR has examined many studies which have
attempted to correlate environmental lead levels with blood lead
levels and has determined that a rate of increase in blood lead
concentration is greater at low exposure levels than at high
exposure levels as a result of saturation effects (ATSDR, 1993,
pp. 108, 129; Reagan and Silbergeld, 1989, pp. 205-209).
Based on these findings, the commission determined that it
is critical that areas where children are potentially exposed to
elevated levels of lead in soil be remediated in as timely a
manner as possible to eliminate continuing exposures during
critical periods of development. Therefore, the commission
determined that it was appropriate to set a reasonable non-
negotiable cleanup level for lead in residential soils (TotSoil

Comb
)

of 500 ppm. The commission believes that establishing a
clear target level of 500 ppm lead in residential soils will
expedite response actions and, therefore, children exposed to
lead will realize a more immediate reduction in exposure and
accompanying reduction in health risks and associated costs.
This level (i.e., 500 ppm) is consistent with findings from the
CDC which indicate that children exposed to lead in soil in
excess of 500 - 1000 ppm can have elevated blood lead levels.
A cleanup level of 500 ppm lead for residential soils is also
consistent with the level at which the majority of residential lead
cleanups have occurred both in Texas as well as on a national
basis.

Concerning §350.76(c), McCulley Frick & Gilman commented
that the adult lead exposure models used are similar to the
adult blood lead model developed by EPA Region 6; however,
the default values for several of the parameters in the models
listed in the proposed rule differ from the default values specified
by Region 6. In addition, the allowable ranges of these values
specified by Region 6 are not included in the proposed rule.
McCulley Frick & Gilman suggested that the proposed rule be
revised to allow the use of EPA Region 6 allowable ranges.

In developing the default values specified in Figures
§350.76(c)(2) and §350.76(c)(3), the commission selected val-
ues which it determined were reasonable for the commercial/
industrial worker scenario under consideration (i.e., a full-time
worker). Further, §350.76(3) allows persons the flexibility
to modify certain default parameters based on site- specific
information. The intent of EPA Region 6 in providing a range of

plausible values in their guidance concerning use of the adult
lead model was not for persons to arbitrarily select values, but
rather reflects the plausible range where values selected based
on site-specific information are likely to fall. The commission
believes that the flexibility provided for in §350.76(c)(3) of the
proposed rule accomplishes this goal.

Also with respect to §350.76(c), McCulley Frick & Gilman
commented that it supported the flexibility for Tiers 2 and
3 commercial/industrial property, that allows the person to
deviate from the default exposure factors provided in Figure 30
TAC §350.76(c)(3) if property-specific or defensible alternative
data (e.g., from open literature or privately funded studies)
adequately support such an approach.

The commission acknowledges the agreement and support.

Concerning §350.76(c), King & Spalding commented that the
rule as proposed failed to provide the technical justification
for the absolute absorption fraction of lead in soil and dust of
10%. Further, King & Spalding commented that recent evidence
suggests that soil lead absorption may fall within a range of
approximately 5 to 7%. KOCH commented that a similar factor
is proposed to evaluate risk from the incidental ingestion of lead
in soil – the absolute absorption factor for lead in soil and dust
(figures at §350.76(c)(2) and (3)) considered the gastrointestinal
absorption of soluble lead. The EPA recommends assuming
that 60% of the lead in soil is soluble. The fraction of this
soluble lead absorbed into the body’s circulatory system among
pregnant women is somewhat controversial. KOCH stated that
it appears (however no explanation or rationale is provided)
that the commission is assuming that 17% of the soluble
lead is absorbed. A person should have the option of using
this gastrointestinal absorption factor or running a site-specific
gastric leaching test.

In an effort to limit the size and complexity of the rule, the
commission did not provide the technical justification for all
parameters in the proposed rule, and reserved some technical
detail for guidance. However, in response to requests that the
commission provide the technical justification supporting the
absolute absorption fraction for lead of 10% provided in the
rule, the commission provides the following information.

The absolute absorption fraction for lead in soil (AFs) is
calculated by taking an estimate of the oral availability of soluble
lead and modifying it to account for the lower bioavailability
of lead in soil (AFs= absolute availability of soluble lead x
relative bioavailability of lead in soil). The commission has
selected 0.2 (20%) as the best estimate of the percentage
of soluble lead that is available for absorption, consistent with
the recommendations of the EPA Technical Review Workgroup
for Lead (EPA, 1996). As lead in soil has been shown to be
somewhat less available than soluble lead, it is appropriate
to utilize a relative bioavailability adjustment in calculating
an acceptable soil PCL for lead. Several researchers have
evaluated the site-specific relative availability of lead in soil
(e.g., Ruby et al., 1996, Weis et al., 1994, Maddaloni et al.,
1998) using a variety of technical approaches, with estimates
generally ranging from 0.1-0.8 (10-80%).

For other compounds, the commission would typically select
a value from the conservative end of the bioavailability range
in identifying an appropriate default estimate. However, unlike
other compounds, the protectiveness of the adult lead model-
ing is addressed through the selection of the 95th percentile of
an exposed population as a regulatory level of concern. There-
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fore, the commission believes it is more appropriate to select
a typical estimate of relative bioavailability when modeling lead
exposure, rather than identifying a reasonable worst-case value.
The commission applied the results of a 1998 study conducted
by Maddaloni et al., which demonstrated a relative soil bioavail-
ability of 0.5 (50%). One of the strengths of this study is that it
is one of the few experimentally-designed bioavailability studies
which involves human volunteers, thus avoiding the uncertain-
ties associated with extrapolations from surrogate species (e.g.,
rats, swine). Also, the 0.5 (50%) estimate is generally reflective
of the midpoint of the range of relative bioavailability estimates
reported in the scientific literature. The commission notes that
this factor could be altered in Tiers 2 and 3, based on appro-
priate site-specific bioavailability studies.

An absolute absorption factor (AFs) for lead is therefore calcu-
lated as 0.2 x 0.5 = 0.1 (10%)

The commission did not agree with the commentor’s position
that 0.2 (20%) should not be used in Tier 1 as is likely to
overestimate the absolute bioavailability of soluble lead. First,
the commission does not believe that worker exposure to lead
will predominately occur during mealtimes at work, as hand-
to-mouth activity is not limited to times of meal consumption,
nor does soil ingestion only occur as a result of hand-to-mouth
activities (e.g., exposure through dust raised during equipment
operation). In developing the 20% absorption recommendation,
the EPA Technical Review Workgroup on Lead utilized a weight
of evidence approach based on experimental estimates of the
absorption of soluble lead in the scientific literature. As this
approach also included appropriate considerations for factors
which are not always accounted for in experimental studies
(e.g., variability in food intake, lead intake, lead speciation,
particle size), the commission believes it is an appropriate
assumption for the absorption of soluble lead.

While the rule allows changes in the estimated absorption of
soluble lead in Tiers 2 and 3, the commission stresses that
the 20% estimate is based on a weight of evidence approach
(as opposed to being based on the results of a single study).
Thus, compelling scientific studies which account for all critical
population variability would be necessary to off-set the existing
technical body of evidence which supports 20%. The rule has
been amended at §350.76(c)(2) to strike "(c)" from "...paragraph
(c)(2)... ." for formatting purposes.

Concerning §350.76(d)(3), IT Corporation commented that The
equation for derivation of the Inhalation Unit Risk Factor (URF)
appears to contain a typo, and asked if the URF units should
be (risk per microgram/m3) rather than (risk per gram/m3)?

The commission is amending §350.76(d)(3) in response to the
comment that there was an error in the units listed for the
inhalation unit risk factor. This section will list the correct units
for the inhalation unit risk factor (risk per æg/m3).

Concerning §350.76(d)(4), KOCH referenced it in their comment
to §350.72(b)(5).

Please refer to the commission’s response to KOCH’s comment
on §350.72(b)(5).

Concerning §350.76(e)(3), although the commission did not re-
ceive specific comments on this subsection, the commission
made several minor revisions necessary to enhance the read-
ability of the provision.

Concerning §350.76(g), Henry, Lowerre, Johnson & Frederick
stated the rule needs to explain what modifications were made
to the TPHWG recommendations and why.

In response to a request from this commentor, the commission
is providing an explanation of the modifications that were made
to TPHCWG recommendations and why changes were made.
The commission notes that the only difference between the
approach proposed in the rule and that of the TPHCWG is
in some of the recommended surrogates and corresponding
toxicity factors for some of the fractions. The specific surrogates
for each fraction are provided in Figure 30 TAC §350.76(g)(2)
of the rule, while the corresponding toxicity factors are provided
in the Toxicity Factors table which accompanies the rule.
As discussed in response to comment from Chevron, the
proposed RfDs for C

5
- C

6
and >C

6
- C

8
aliphatic hydrocarbon

fractions differed from those recommended by the TPHCWG.
The TPHCWG recommends an RfD of 5 mg/kg/day (based
on using commercial hexane as the surrogate), while the
commission is using a more conservative RfD of 0.06 mg/
kg/day (based on using n-hexane as the surrogate). The
commission determined that it was appropriate to use the RfD
for n-hexane as a result of the lack of oral toxicity data for
commercial hexane and the inappropriateness of estimating an
RfD from the RfC for commercial hexane. The proposed RfCs
for C

5
- C

6
and >C

6
-C

8
aliphatic hydrocarbon fractions differed

slightly from the values recommended by the TPHCWG, in
that the TPHCWG recommends 18.4 mg/m3 (the RfD is not
included rule) based on the toxicity of commercial hexane. The
commission recommends an RfC of 18.4 mg/m3 (the RfC is not
included rule) for mixtures with less than 53% n-hexane content
and an RfC of 0.2 mg/m3 for mixtures with greater than 53% n-
hexane content. The commission believes that it is necessary
to employ the more conservative RfC based on n-hexane (0.2
mg/m3) in rare cases where a mixture may contain greater than
53% n-hexane. Finally, the commission has dropped C

5
from

the aliphatic fraction due to separation problems associated with
using n-pentane as the extraction solvent. The rule has been
amended at §350.76(g)(2) to reflect this change to C

5
. Figures

30 TAC §350.73(e) and 30 TAC §350.76(g)(2) have also been
amended.

The commission has also included a separate entry for trans-
former mineral oil (>C

16
- C

21
and >C

21
- C

35
aliphatic hydrocarbon

fractions) to be used when evaluating releases of transformer
mineral oil. The TPHCWG did not evaluate this specific type
of hydrocarbon. The commission has derived an appropriate
RfD (1.6 mg/kg/day) (the RfD is not included rule) for this type
of release based on the composition of typical transformer min-
eral oil and evaluation of toxicity data for several representative
compounds within the aliphatic hydrocarbon fractions encom-
passed by transformer mineral oil. Based on analytical data
submitted to the commission, the approximate composition of
typical transformer mineral oil is 18% >C

12
-C

16
, 60% >C

16
-

21
, and

20% >C
21
-C

35
. Using the RfDs for the various fractions in pro-

posed Figure 30 TAC §350.76(g)(2) and the composition data,
the weighted RfD for transformer mineral oil is 1.6 mg/kg/day.

The TPHCWG also established an aromatic fraction for >C
5
-C

6

aromatic hydrocarbons, using benzene as the surrogate. Since
benzene is the only hydrocarbon within this range and the fact
that benzene is always measured in response to a petroleum
hydrocarbon assessment, the benzene is specifically dealt with
and does not need to be further evaluated as TPH.
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The commission recommends an RfD for the >C
7
-C

8
aromatic

hydrocarbon fraction of 0.1 mg/kg/day and an RfC of 1 mg/
m3 (neither the RfD nor the RfC are included in the rule).
The commission notes a typographical error in Figure 30 TAC
§350.76(g)(2) (i.e., the fraction is listed as "C

7
-C

8
" when it

should list the fraction as >C
7
-C

8
). The rule has been amended

accordingly. The TPHCWG recommends an RfD for this
fraction of 0.2 mg/kg/day and an RfC of 0.4 mg/m3. The
commission elected to use alternate values, as the toxicity
factors recommended by the TPHCWG are based on toluene,
which contains seven carbons and is outside the range of >C

7
-

C
8

aromatic hydrocarbon compounds. The commission chose
ethylbenzene as a surrogate, as it is the compound within
the >C

7
-C

8
aromatic hydrocarbon range which yields the most

conservative PCLs.

Finally, the commission will allow persons to limit evaluations
out to C

28
when there is no appreciable mass of TPH beyond

C
28
. However, for products such as transformer mineral oil, the

evaluation to C
35

would be appropriate.

Concerning §350.76(g), Henry, Lowerre, Johnson & Frederick
commented that EPA’s RCRA and CERCLA remediation pro-
gram have not utilized TPH analyses as they are not a meaning-
ful risk-based measure. Instead, facilities have been required
to analyze for volatile and semi-volatile organic compounds.
Henry, Lowerre, Johnson & Frederick believes a wide range of
uncertainty lies in utilizing TPH analyses by themselves. For in-
stance, TPH typically has a PQL of 5 ppm, whereas many TPH
constituents have much lower health-based levels. Concern-
ing §350.76(g), EPA commented that page 2276. §350.76.(g).
TNRCC utilizes a procedure for total petroleum hydrocarbons.
The EPA will continue to require analysis, reporting, and risk-
based evaluation of chemical-specific petroleum hydrocarbons.
EPA stated that it will continue to require analysis, reporting, and
risk-based evaluation of chemical-specific petroleum hydrocar-
bons.

The rule as proposed did in fact address the commentor’s con-
cern that using TPH analyses alone, could result in potentially
missing TPH constituents which have much lower health-based
levels. The commission has included TPH as potential COCs as
an additional analysis, not to substitute for COC-specific analy-
ses and PCL determination. TPH is included as a "safety net"
for hydrocarbon contamination that may not be detected using
analytical methods which are designed to detect specific com-
pounds. It is likely that TPH PCLs will almost always be in
excess of the method quantitation limit.

Concerning §350.76(g), McCulley Frick & Gilman noted that
§350.76(g) states that if the executive director requires PCLs for
total petroleum hydrocarbons (TPH) to be established for soil or
groundwater at an affected property, the person shall use the
approach in this section unless an alternate method is approved
by the executive director. McCulley Frick & Gilman commented
that it is unclear when a PCL for TPH is required. Likewise,
current and definitive guidance on this issue is lacking in the
proposed rule. We suggest that this discussion be expanded
to include text on whether a TPH PCL is necessary when a
person has analytical data for volatile and semi-volatile COCs
since many COCs used as toxicity value surrogates (Figure 30
TAC7: §350.76(g)(2)) would be captured in the volatile and
semi-volatile analysis. Having to compare soil concentrations
to a TPH PCL based on the toxicity value surrogates as well
as the specific PCLs for volatile and semi-volatile compounds
could result in double counting for the presence of the COCs

used as surrogates and is an unreasonable requirement. The
usefulness of the approach described in §350.76(g)(2)-(6) is
apparent if the only available analytical data is for a non-
discrete TPH or if no volatiles or semi-volatiles are measured.
McCulley Frick & Gilman recommended revising the proposed
rule to indicate that the following options are considered when
evaluating the need for a PCLs for non-discrete TPH, stating
that they believe that this approach allows for flexibility in
analytical and procedural requirements while acknowledging the
uncertainty of using surrogate data. The preferred option is
Option 1 since it maximizes the amount of data (and minimizes
uncertainty) that can be compared to the appropriate and known
chemical-specific toxicity values and, thus, chemical-specific
PCLs. Option 3 is the least site- specific and most uncertain of
the options since surrogate data are used to represent certain
hydrocarbon fractions. However, the surrogate compounds
and associated toxicity values used in this option may not
be indicative of the more toxic species that may be present.
Option 1: If data for compound-specific analysis using EPA
Method 8260 and 8270 for volatiles and semi-volatiles are
available, these data should be compared to COC-specific
PCLs and calculation of a TPH PCL is not necessary. If
BTEX, semi-volatiles, and other compounds that generally
constitute the composition of the contaminants (if known)
are not measured, the person must use either Option 2
or Option 3. Option 2: If the person can determine the
bulk TPH composition based on process knowledge and the
compound is not significantly weathered (e.g., the release is
relatively new), the PCL can be estimated based on a mixture-
specific (e.g., gasoline, diesel, mineral oil, or other petroleum
products) toxicity value. A bulk TPH analytical method would
be acceptable to determine if a PCL is exceeded. Option
3: If the TPH is non-discrete (e.g., petroleum hydrocarbon
material that cannot be differentiated into specific organic
compounds), the provisions of §350.76(g)(2)-(6) and Figure 30
TAC §350.76(g)(2) would be appropriate for establishing a TPH
PCL. Finally, McCulley Frick & Gilman suggested incorporating
these concepts into a guidance document and delete the
requirements of §350.76(g).

The intent of the TPH analysis is not to replace the evaluation
of individual analytes. Rather, the TPH method is to augment
the analysis of specific COCs where there may not be sufficient
information to evaluate the protectiveness of the TPH mass as
a whole. The commission agrees that it is not appropriate
to use TPH in lieu of specific analysis of target COCs. The
commission agrees with McCully, Frick & Gilman that there is
not detailed information or direction as to when TPH analyses
may be required. This rule is purposefully not intended to
dictate whether or not any COC, including TPH, must be
investigated at an affected property. Those decisions are most
appropriately made by the program area and are best left to
guidance. The suggestions provided by McCully, Frick & Gilman
for TPH implementation will be considered should any further
guidance be developed on this matter.

Concerning §350.76(g), IT Corporation asked if an analytical
method such as TNRCC Method 1005 will be specified for TPH
analysis. SRA recommended mention of TNRCC Method 1005/
1006 for TPH analysis in §350.76(g).

The commission acknowledges that TNRCC Methods 1005
and 1006 are the intended pre- approved methods to be used
for TPH. However, the commission does not agree that it is
appropriate to specifically reference those methods in rule and
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notes that specific methods are not referenced for any other
COC.

Concerning §350.76(g), Weston asked whether method TX1006
has been approved by TNRCC and wanted to know if laborato-
ries can perform the new analyses to provide the desired spe-
ciation. Weston also asked if TNRCC will accept the TX1006
reporting limits of 50 mg/kg for soil and 5 mg/L in water. We-
ston registered concern about the need to perform multiple
TPH analyses to provide the information (and reporting limits)
needed by TNRCC under the proposed TRRP.

Commission Method 1006 is not totally finalized, but is in the
process of laboratory testing. Laboratories should be able to run
the method to desired specifications, and further improvements
will be made overtime. The commission will accept the reporting
limits and does not anticipate those limits to be a problem. The
person is only required to run a few commission Method 1006
samples and then use that data to establish risk-based cleanup
levels for comparison with commission Method 1005 sample
results to determine compliance. The commission is sensitive
to the level of analysis and works to minimize data collection to
that actually needed.

Concerning §350.76(g)(2), Chevron commented that while it ap-
plauds TNRCC for their effort to develop risk-based remediation
goals for TPH, similar to those developed by the TPH Criteria
Working Group, they remain concerned that TNRCC has still
proposed an RfD for C5-C8 aliphatic hydrocarbons that is ap-
proximately 80-fold lower than the RfD derived by the TPHCWG.
Chevron directed TNRCC to the reasonably comprehensive dis-
cussion of the TPHCWG’s rationale for selecting an RfD much
higher than that for n-hexane (pp.15-21; Volume 4, TPHCWG
Series regarding the development of fraction-specific RfDs).
Chevron also applauded TNRCC’s decision to revise the RfCs
for these fractions of aliphatic hydrocarbons from what was pro-
posed in the previous draft of the TRRP; however, it is unclear
why the RfCs were changed, but the RfDs for the same fractions
were not similarly changed. Chevron referred the agency to the
full text of their comment on this issue submitted in response to
the last draft of the TRRP, released for public comment in 1998.
Chevron proposed that the RfD for the C5-C8 aliphatic hydro-
carbons fraction be changed from 0.06 mg/kg/day, to 5.0 mg/kg/
day, except for those rare situations where the analytical frac-
tionation indicates that the mixture contains greater than 53%
n-hexane. This revision will also be consistent with the similarly
revised RfD.

The commission has reviewed the rationale provided by the
TPH Criteria Working Group (TPHCWG) in support of their RfD
for the C

5
-C

6
and >C

6
-C

8
aliphatic fractions and has determined

that the route- to-route extrapolation procedure employed by the
TPHCWG to derive an RfD for commercial hexane based on in-
halation data for commercial hexane is inappropriate. According
to EPA’s Methods for Derivation of Inhalation Reference Con-
centrations and Application of Inhalation Dosimetry (EPA/600/
8-90/066F, October, 1994), route-to-route extrapolation should
not be performed in the estimation of toxicity factors when any of
six conditions apply. At least two of the conditions cited are ap-
plicable to commercial hexane (i.e., when a first-pass effect by
the respiratory tract is expected, and a first-pass effect by the
liver is expected). The first-pass effect, or metabolism, alters
the disposition of the parent compound as well as its metabo-
lites, which modifies the dose to target tissues in various ways
depending on the route of administration. Therefore, unless
the first-pass effect and dosimetry are fully characterized and

utilized in the route-to-route extrapolation process, this extrap-
olation can result in highly uncertain toxicity factors. Since the
first-pass effect and dosimetry for commercial hexane are not
well-defined, it is inappropriate to perform a route-to-route ex-
trapolation to estimate an RfD for commercial hexane from the
RfC. As oral toxicity data is available for n-hexane and route-to-
route extrapolation is not necessary to derive an RfD, the com-
mission has determined that it is appropriate to use n-hexane as
the surrogate for the oral RfD for the C

5
-C

6
and >C

6
-C

8
aliphatic

fractions.

In response to Chevron’s comment regarding the specific toxi-
city factor assumptions, the commission has elected to amend
Figure 30 TAC §350.76(g)(2) to reference only surrogates, and
to list the specific approved toxicity factors in guidance in order
that longevity is added to the rule in the event toxicity assump-
tions warranted modification. This is the same approach gen-
erally used for all other COCs.

Concerning §350.76(g)(2), Weston asked why do the TPH
approach and the details of Figure 30 TAC §350.76(g)(2) differ
from the TPH approach recently updated by the VCP program.
Specifically, the TRRP proposes to evaluate inhalation effects of
the TPH fractions and employs more conservative (i.e., lower)
surrogate reference doses for the fractions (i.e., uses JP-8 with
an RfDo of 0.1 mg/kg-d rather than the VCP memo surrogate of
n-nonane, with a RfDo of 0.6 mg/kg- d). A more conservative
approach does not appear to be justified and does not appear to
be consistent with either past TNRCC guidance or approaches
to TPH being used for other states (i.e., Massachusetts).

The commentor requests information regarding discrepancies
between the toxicity factors listed for >C

8
-C

10
, > C

10
-C

12
, and

>C
12
-C

16
aliphatic hydrocarbon fractions in Figure 30 TAC

§350.76(g)(2) and the less conservative approach for these
TPH fractions which are recommended by the commission’s
VCP program. The commentor states that the approach
described in TRRP is also more conservative than TPH
approaches being used by other states (e.g., Massachusetts).

The VCP approach described by the commentor is discussed
in a November 3, 1995 memo to VCP staff, which is based on
the Massachusetts surrogate approach. That November 1995
memo has been updated as of March 2, 1999, to reflect the
changes precipitated by the July 23, 1998 "Consistency Memo."
The approach discussed in the proposed TRRP, particularly re-
garding toxicity factors for these aliphatic hydrocarbon fractions,
was generally consistent with that proposed by the TPHCWG
in their July, 1997, Total Petroleum Hydrocarbon Criteria Work-
ing Group Series. For the proposed TRRP, the commission
elected, generally, to employ the more recent (1997) TPHCWG
approach instead of the 1995 approach proposed by the State
of Massachusetts, with modifications as necessary.

The VCP has used the referenced TPH process since 1995,
and recently updated it. The Massachusetts approach does not
factor in fate and transport considerations and therefore does
not provide the flexibility offered by the recommended method.
Persons are free to demonstrate other methods are acceptable
as clearly provided for in §350.76(g)(1). The commission is not
convinced the recommended method is more conservative than
the VCP method. Rather, the converse is likely true.

While the current Risk Reduction Rule does not include TPH on
the table of Appendix II Standard Number 2, Medium-Specific
Concentrations, various program areas within the commission
(e.g., VCP, PST) have been evaluating TPH as a standard COC.
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The commission has included TPH as a potential COC as an
additional analysis, not a substitute for specific COC analysis
and PCL determination. TPH was included in the proposed
TRRP as a "safety net" for hydrocarbon contamination that may
not be detected using analytical methods which are designed
to detect specific compounds.

Regarding the assigned toxicity factors, the commission has
removed the toxicity factors from the rule (Figure 30 TAC
§350.76(g)(2)) as toxicity factors are subject to change as new
scientific data become available. However, the commission
maintains the fractions and the surrogates for each fraction
in Figure 30 TAC §350.76(g)(2) of the rule. Assigned toxicity
factors for the surrogates will be maintained in guidance in the
Toxicity Factors table along with the toxicity factors for other
COCs.

Concerning §350.76(g), Environmental Fuel Systems, Inc., and
ICE commented that under these rules, TPH is introduced as
a regulated contaminant group, with assigned toxicity factors
for particular TPH fractions. This can now drive a site into
formal assessment and remedy. We recognize that this is a
new burden with respect to assessment and cost, and should
not be argued to be an unreasonable change in scope or cost.

The commission acknowledges the commentor’s concern re-
garding the implications of putting forth a method determining
cleanup levels for TPH. The commission points out that there
is no detailed information or direction in the rule as to when
TPH analyses may be required. This rule is purposefully not in-
tended to dictate whether or not any COC, including TPH, must
be investigated at an affected property. Those decisions are
most appropriately made by the program area and are best left
to guidance. The commission has included TPH as a potential
COC as an additional analysis, and not a substitute for spe-
cific COC analysis and PCL determination. TPH was included
in the proposed TRRP as a "safety net" for hydrocarbon con-
tamination that may not be detected using analytical methods
which are designed to detect specific compounds. Therefore,
where there are specific target COCs upon which to base af-
fected property evaluations and decisions on, then there may
be no need for TPH. On the other hand, when there are re-
leases such as transformer mineral oil where there are really
not good analytes to target, then the use of TPH is a good tool
to evaluate protectiveness. This rule is not mandating the use
of TPH and as such does not have any direct impact on scopes
and costs as a general matter.

§350.77. Ecological Risk Assessment and Development of
Protective Concentration Levels.

Concerning §350.77, Phillips, TCC, and TXOGA supported the
use of a tiered framework for ecological risk assessment, which
will result in more efficient assessments and a quicker progres-
sion to the remedy stage. TCC and TXOGA also commented
that they believe that continued multi-stakeholder dialogue on
the development and implementation of this guidance is critical
to achieving an effective ecological risk assessment approach
under the TRRP, and that the placement of implementation de-
tails for the Screening Level Ecological Risk Assessment and
Site Specific Ecological Risk Assessment into guidance to be
appropriate and consistent with the evolving nature of ecologi-
cal risk assessment science.

The commission agrees with the comments. No change in the
rule is necessary.

Concerning §350.77, Campbell, George and Strong on behalf
of Chevron, Conoco, Fina commented that since the focus of
the TRRP rule is on the development of protective concentration
levels (PCLs), it will likely be difficult to justify reasons why a
remedy is not needed after a PCL is determined. Remedies
appear mandatory despite other relevant information such as
the likelihood and ecological significance of the estimated risks
(30 TAC §350.4(a)(18) and §350.77). The decision-making
framework established by the proposed rule seems to conflict
with that of the draft 1996 ecological guidance document as well
as the revised ecological guidance document presently being
developed by the Agency/Industry Ecological Work Group (the
"Work Group"). Campbell, George & Strong requested that
the agency provide assurances that a person will be able to
justify why a response action is unwarranted based upon the
likelihood and/or ecological significance of the estimated risks,
among other reasons. There are many differences in calculating
PCLs for human health protection and for ecological receptor
protection. The ecological risk assessment takes a "snapshot"
of the risks to multiple ecological receptors (birds, mammals,
fish, etc.) using often limited literature information regarding
toxicity and effects. These limitations result in uncertainties
in the risk assessment. Such uncertainties are not always
present when calculating human health PCLs. There is only
one receptor and there is a multitude of toxicity and effects
data sources. Rarely factored into the management of human
health risks, but relevant to ecological risk management are
issues such as the likelihood of risk, ecological significance,
location and extent of COC distribution, half-life of COCs, and
other natural and anthropogenic factors affecting the receptors.
Campbell, George & Strong went on to state that under a strict
interpretation of the proposed rule, once a PCL is determined,
the person is required to undertake a remedy if there are
any exceedences of that PCL in any media. Therefore, the
rule should be modified to allow a person the flexibility to
adequately describe and put into context the ecological risks
without automatically being required to undertake a potentially
costly remedy simply because an exceedence of a PCL has
occurred.

The commission agrees with the Campbell, George & Strong
comment that the person should have the ability to justify why a
response action is unwarranted before having to develop PCLs.
The person already has several opportunities to exit the ERA
process (e.g., §350.77(c)(1), (6), (7), and (8) without having
to develop ecological PCLs. The steps leading up to the de-
velopment of ecological PCLs provide for the incorporation of
any available site- specific data and the ability to adjust the ex-
posure with reasonable assumptions. It was the intent of the
commission that the step just prior to PCL development, the un-
certainty analysis, be open to wide-ranging discussion on the
applicability and appropriateness of the assessment, including
why PCLs should not be developed for particular COCs. How-
ever, theCampbell, George & Strongcomment indicates that the
commission’s intent is not clear. Therefore, the rule has been
amended at §350.77(c)(8) to include, among others, an evalu-
ation of the likelihood of risk and a discussion on the half-life
of COCs as examples of justifications for not having to develop
PCLs. Further elaboration on what qualifies as an appropriate
justification will be provided in the forthcoming ERA guidance
document. If, after all these opportunities to exit the process,
there are still COCs remaining, the likelihood that these are pos-
ing a risk to ecological receptors is considerable and PCLs will
need to be developed. However, the commission somewhat
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disagrees with the Campbell, George & Strongcomment that
once a PCL is developed the person is required to undertake a
remedy. After establishing a Tier 2 ecological PCL, the person
may elect to proceed to a Tier 3 evaluation, where the Tier 2
PCL may be adjusted or even eliminated, based on site-specific
information. In this case, the Tier 2 PCL is not "final". To clar-
ify this point, the rule has been amended at §350.77(c)(10) to
state that the ecological risk management recommendation is
based on the final ecological PCL, unless proceeding to Tier 3.
The commission also notes that even after the PCLs have been
established, this does not mean that the person will be required
to remediate to those levels, although that is an option. The
other options the person has at this point are to: 1) compare
the ecological PCLs with the human health PCLs to see which
may drive the remediation (i.e., the critical PCL), 2) evaluate
whether the human health remedy would eliminate the ecolog-
ical exposure pathway, 3) proceed to Tier 3 to further refine or
possibly eliminate the need for ecological PCLs, or 4) where
determined appropriate, conduct an ecological services analy-
sis which may justify leaving COCs above ecological PCLs in
place (e.g., through compensatory ecological restoration and/or
monitored natural attenuation).

Concerning §350.77, Environmental Resources Management
commented that the proposed cumulative hazard index criteria
for human health is ten, based on the fact that different con-
stituents have different toxic endpoints. However, the proposed
cumulative hazard index for ecological receptors is 1.0. Envi-
ronmental Resources Management suggested this could result
in unnecessarily conservative PCLs for COCs in regard to eco-
logical receptors resulting in unnecessary remediation or engi-
neering controls being implemented, recommended increasing
the ecological hazard index criteria for compound classes to 10
instead of 1.0.

The commission disagrees with the Environmental Resources
Management comment on setting the ecological hazard index
to ten. The commission considers that when COCs are
present with additive ecological effects, a hazard index is a
more appropriate and accurate way to indicate unacceptable
ecological risk. Language to this effect has been added to the
rule at §350.77(c)(6)-(8) and a definition for the term "ecological
hazard index" has been provided in §350.4 Definitions and
Acronyms. Regarding the numerical value of the hazard index,
a value of one has been used over the last four years by the
executive director for ecological risk assessments. However,
because the rule was not proposed with a specific ecological
hazard index of one, the commission will address this matter in
guidance. The commission also disagrees with the comment
that unnecessarily conservative ecological PCLs will result.
Ample opportunity to adjust the ecological exposure with site-
specific and/or less conservative assumptions before ecological
PCLs are required is provided. The commission also disagrees
with the Environmental Resources Management comment that
conducting an ecological risk assessment will increase the cost
of the overall assessment. Under the current Risk Reduction
Rule, persons are required to protect ecological receptors. The
TRRP rule specifies how this protection is to be achieved.

Concerning §350.77, Campbell, George & Strong on behalf of
Chevron Conoco, and Fina commented that the proposed rule
and its preamble fail to define the roles and responsibilities
of the Trustees and the agency in conducting an ecological
services analysis (30 TAC §350.33(a)(3)(B) and §350.77(f)(2)).
Discussion in the rule or the preamble is needed that describes

the roles and responsibilities of the Trustees and the agency
in pursuing an ecological services analysis remedy. That
rule discussion should address, for example, the following
questions. What evaluation criteria will be used to determine
whether a site may pursue this option? What is the timing in
making that determination? How will the Trustees or agency
make decisions - unanimous or majority? Which Trustee will
coordinate activities among the other trustees? How will the
agency interact with the Trustees so that delays are minimized?
What is nature and scope of the analysis? Campbell, George
& Strong noted that the Working Group has discussed some
of these questions and recognizes that these issues will likely
be resolved in a MOA; however, we have yet to see a copy
of the MOA and its status is unknown. Thus, the commented
stated that it has no real assurances that these questions will
be addressed in a manner that is fair and logical. Accordingly,
responses to these questions and/or publication of the MOA
should be provided in the rule or preamble upon adoption.

The commission disagrees with the Campbell, George & Strong
comment regarding the need for the rule or preamble to discuss
the role of the Trustees in the ESA process for the following
reasons. The purposes of the rule and preamble are to intro-
duce the ESA concept and to facilitate the involvement of the
Trustees. The rule cannot dictate the roles and responsibilities
of other agencies. The commission agrees with the commen-
tor’s surmise that Trustee roles and responsibilities in the ESA
process may be addressed in the planned memorandum of un-
derstanding, which will be subject to public comment.

Concerning §350.77, TCC commented regarding the TNRCC
statement in preamble: "To facilitate the cooperative natural
resource damage assessment process currently practiced in
Texas, natural resource trustees will be provided notification
from the TNRCC of those sites with COC that remain after
the initial Tier 2 screen step." TCC stated that to involve the
NRDA trustees in every remediation process which remains
after the initial Tier 2 screen step will result in slowing down the
remediation process. The NRDA trustees have the regulatory
authority and mechanisms in place for becoming involved where
the situation warrants. Another concern is that the NRDA
trustees will become involved in sites where they have no
jurisdiction. TCC recommended allowing the existing NRDA
notification mechanisms to work without overburdening the
process by including sites for which there may not exist a NRDA
concern.

The commission disagrees somewhat with the TCC comment
regarding Trustee notification. Just because the Trustees will
be notified does not mean they will become involved, although
Trustee jurisdiction extends to wherever there is a release of
COCs which may threaten natural resources. However, when
the Trustees do become involved in the ERA, they will be
expected to adhere to the remedial program’s schedule. It
is anticipated that the planned memorandum of understanding
(MOU) will state that the Trustees’ involvement will need to
be timely. The commission agrees that notification of the
Trustees of all sites with COCs remaining after the initial
screening step in Tier 2 maybe premature. This is particularly
true when considering that this step is a comparison of site
concentrations to conservative benchmarks and that COCs
without benchmarks, of which there are many, also move
forward to the next step. The commission considers that
notification prior to PCL development is appropriate, but a final
determination will be made in the planned MOU.
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Concerning §350.77, TGLO, TPWD, and USFWS cited the pro-
posed preamble discussion of §350.77, noting that there often
exists natural resource damage liability beyond that associated
with biological injury at a site. The commentors stated that it
would be useful and helpful to the regulated community for this
rule to cite CERCLA and the rule promulgated by the U.S. De-
partment of the Interior regarding Natural Resource Damage
Assessment (43 CFR Part 11). TGLO also stated that injuries
to natural resources should be clearly defined. The following is
suggested for inclusion in either the preamble or the definition
section: Injury can include adverse changes in the chemical or
physical quality, or viability of a natural resource (i.e., direct, in-
direct, delayed, or sublethal effects). Potential categories of in-
juries include adverse changes in: Survival, growth, and repro-
duction; health, physiology, and biological condition; behavior;
community composition; ecological processes and functions;
physical and chemical habitat quality or structure; andúservices
to the public. TPWD and USFWS requested that an additional
statement should explain that resources other than biological
resources include land, surface water resources, ground water
resources and air resources. TPWD also stated that it supports
the commitment of the TNRCC for Trustee notification and the
opportunity for the Trustees to participate in the ecological risk
assessment process for a site when COCs remain after an initial
Tier 2 screening step. The Department agrees that it is critical
that a Memorandum of Agreement between the Trustees and
TNRCC be developed regarding coordination and interaction
with regard to the ecological risk assessment process. Staff
remains committed to the development and implementation of
this agreement.

The commission agrees with TGLO that wherever the term
"injury" is used in the preamble regarding natural resource
damages that "injury" be defined according to 43 CFR Part
11. However, the commission disagrees that "injury" should be
defined in the rule definitions because the term is never used
in the rule in this context. The commission agrees with the
TPWD and USFWS comments regarding liability for injury to
trust resources beyond just biological as they provide valuable
information and clarification.

Concerning §350.77, Henry, Lowerre, Johnson & Frederick
appreciated that the TRRP recognizes that the human health
protective concentration levels may need to be changed to
protect the environment. However, Henry, Lowerre, Johnson
& Frederick would like TNRCC to publish and adopt rules
focusing on the protection of ecological receptors. Henry,
Lowerre, Johnson & Frederick also had several other comments
specific to §350.77. They asserted that despite comments
and inquiries from the TGLO and the TPWD, TNRCC has not
explained why the proposed TRRP will not adversely affect
NRDA programs. Both agencies express concern that they
would not be notified or allowed to participate in decisions
affecting the public resources. Since the proposed TRRP will
limit the collection of information on the extent and nature of
contamination, the program would appear to have very negative
impacts on NRDA. TNRCC, as a state trustee, has a duty
to create a TRRP that does not limit, as the proposed rules
do, the ability of government agencies to recovery for spills
of oil or hazardous substances. Henry, Lowerre, Johnson &
Frederick also stated that the TNRCC must recognize that
residual contamination highlights that response and clean up
efforts at a site do not adequately address, or compensate the
public for, injuries to natural resources. As such the natural
resource trustees would be pushed to assess those levels of

injury and cause the RP to restore the natural resource. It
appears that a responsible person’s choice of either a "restricted
land use" or "no active land use" is acceptance of the need
to compensate the public for those injuries cause by the
unauthorized release of chemicals of concern. Concerning
the work environment, Henry, Lowerre, Johnson & Frederick
argued that the use of ecological assessment will not protect
the work environment unless there is a ecological baseline for
site. The proposed rules need to be amended to define such a
baseline and require the use of the baseline for the area. Henry,
Lowerre, Johnson & Frederick also commented on the exclusion
criteria checklist, stating that the proposed rules do not use a
conservative exclusion criteria checklist. Thus, often ecological
risk assessments will not be done when they are needed.
Inclusion criteria, rather than or in addition to exclusion criteria,
are needed. If the rules are not revised significantly, it would
appear that the rules will allow for the elimination of most of the
ecological assessment now required and many that are needed
for a proper risk assessment. Finally with respect to §350.77,
Henry, Lowerre, Johnson & Frederick commented that the rules
need to provide for consultation with wildlife agencies to assure
that proper considerations are made and any endangered or
sensitive species such as amphibians are identified.

The commission disagrees with the comments regarding how
the rule conflicts with the natural resource damage assessment
(NRDA) programs. The Natural Resource Trustees have been
extensively consulted during the development of this rule. This
rule facilitates the involvement of the Trustees and provides
the potential for a more timely resolution of NRDA issues
which may include the provision of compensatory ecological
restoration. The commission disagrees with the comment
regarding the protection of the work environment, as this
is not the function of the ecological risk assessment (ERA)
process. However, this does not mean that commercial/
industrial settings are automatically excluded from protecting
ecological receptors, although by their nature they are usually
not conducive to wildlife. The ERA process specifies where
and when it is necessary to develop ecological PCLs to
protect selected ecological receptors. Ecological PCLs may be
appropriate at commercial/industrial settings with complete and
significant ecological exposure pathways. The commission also
disagrees with the comments regarding the exclusion criteria.
Exclusion criteria assume that the person will need to conduct
an ERA unless they can prove otherwise and are therefore more
conservative than inclusion criteria which imply that the person
would only need to conduct an ERA under certain conditions.
The commission agrees with the comment regarding the need
for consultation with wildlife management agencies and had
previously indicated key points in Tier 1 where this consultation
should be considered. The commission also agrees with
the comment regarding the need for regulatory protection of
ecological receptors but considers this accomplished through
the adoption of this rule.

Concerning §350.77, KOCH commented that the process of
conducting an ecological risk assessment has been clarified,
and it supports the Tier 1: Exclusion Criteria Checklist. How-
ever, a substantial portion of the details for the remainder of
the process was removed from the rules. Apparently, this infor-
mation will be developed in subsequent guidance documents.
The commission must open the development of these guidance
documents to all interested stakeholders.
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The commission agrees with the KOCH comment that the de-
velopment of ecological risk assessment (ERA) guidance doc-
uments must be open to all stakeholders. A multi-stakeholder
ecological workgroup with open membership is currently devel-
oping ERA guidance.

Also with regard to §350.77, KOCH commented that a person
should be able to factor the background concentration of
COCs into these ecological risk assessment calculations. For
example, the background concentration could be subtracted
from the exposure point concentration. Alternatively, two sets of
calculations could be completed; one with and the other without
the background concentrations.

The commission agrees that background concentrations should
be factored into the ERA. The person may compare the
critical PCL to background or the method quantitation limit
if the critical PCL is less than the method quantitation limit
(§350.78(c)). Section 350.79(2)(B) provides a methodology for
comparing COC concentrations to background. Regarding ERA
calculations specifically, the forthcoming guidance document for
ERAs will specify that COC concentrations will be compared
with the higher of the media-specific benchmark concentration
or the background concentration when screening constituents
to be carried into an ERA in accordance with §350.77(c)(1).
The person may desire to discuss or quantify ecological risks
due to background concentrations of COCs in the uncertainty
analysis at §350.77(c)(8), or in justifying the medium-specific
PCL bounded by the NOAEL and the LOAEL at §350.77(c)(9),
or as part of the risk management discussion at §350.77(c)(10).

Concerning §350.77, the Port of Houston Authority commented
that ecological PCLs have not been defined; therefore, require-
ments to use eco PCLs as an assessment level could be highly
problematic. The commentor also stated it was unclear as to
what species are to be protected - individuals or communities.

The commission disagrees with the comment that ecological
PCLs were not defined. This definition is found at §350.4(a)(24)
and has been amended to provide elaboration on what ecologi-
cal receptors are to be protected. Although, as discussed in the
original preamble to the proposed rule, highly debatable issues
like "what to protect" are better addressed in the forthcoming
ERA guidance document.

Concerning §350.77, Ranger commented that the proposed
rules put a very significant emphasis on Ecological Risk As-
sessments. Ranger does not believe that this emphasis is war-
ranted. Ranger recommends that the TNRCC simply include
a rule provision reserving the right to request this if a site-
specific circumstance requires it. Ranger believes that prior to
putting this unnecessary burden onto the regulated community,
the TNRCC should provide to the public the following informa-
tion in order to justify the need for these rules. Ranger stated
that it sincerely believes that, by and large, and with only rare
exceptions, the TNRCC will find that by cleaning up sites to lev-
els protective of human health, the environment and our wildlife
will be adequately protected. Also concerning §350.77, Ranger
requested that the TNRCC provide a summary to the public of
all adverse ecological impacts that have been documented to
occur subsequent to the closure of a site to standards protec-
tive of human health. This summary should be broken down by
program area, and discuss what percentage of the total sites
that these sites represent.

The commission disagrees with the comment that human health
PCLs will almost always be protective of ecological receptors.

This implies that humans and all ecological receptors have
the same physiology and are subjected to the same pathways
and routes of exposure, which is unrealistic (e.g., humans
do not routinely consume rodents, nor do we have gills).
However, the rule recognizes the possibility of human health
PCLs being protective of ecological receptors at a particular
affected property and states that when human health PCLs can
be shown to be ecologically-protective, the ecological evaluation
ends. The three-tiered ecological risk assessment process will,
with minimal effort, screen-out many sites based on incomplete
or insignificant ecological exposure pathways thus focusing the
evaluation on those affected properties where ecological risk is
likely. The commission does not maintain a database to enable
it to provide the requested summary.

Concerning §350.77, Weston commented that the rules are still
very complex, especially with regards to establishing groundwa-
ter cleanup levels and cleanup values base on ecological risk.
It is highly unlikely that a party, without considerable effort and
a working knowledge of the rules will be able to apply them
appropriately. One of the advantages of the existing Risk Re-
duction Rule was that the regulated community could, without
too much effort, compare sample results from their site to the
MSC look up tables and get some idea regarding the need for
remediation. This will no longer be possible with the new rules.
In the absence of a knowledgeable environmental staff, a user
of the rules will likely be required to seek outside assistance to
determine if they have a problem or not.

The commission agrees that the development of ecological
PCLs can, at times, be a complex process which may require
the assistance of an environmental professional. This is a direct
result of the complexity associated with the science of Ecologi-
cal Risk Assessment (ERA). However, the commission remains
dedicated to protection of the environment, and so undertook
to develop a scientifically-defensible but clearly-stated and rea-
sonable process by which a person could evaluate impacts to
ecological receptors and demonstrate an adequate level of pro-
tection without having to cleanup to background. The rule out-
lines a three-tiered approach for conducting an ERA that may
be used to determine potential impacts to ecological receptors
and to develop ecological PCLs, without creating an overly bur-
densome process. The tiered approach has been designed to
ensure that the incremental increase in complexity and need
for expertise with each successive tier is driven by the level of
risk/complexity of the problem. The alternatives the commission
considered to achieve this goal were: 1) to exclusively use a
guidance document based upon a tiered approach to consider
protection of ecological receptors; 2) to include specific require-
ments in the rule to consider protection of ecological receptors;
and 3) to develop a combination of guidance and rule. The
commission is proposing to develop a combination of guidance
and rule. The rule will establish when an ERA is necessary,
but because the science of ecological risk assessment is still
evolving, the commission is providing the details of a tiered ap-
proach in guidance rather than rule. The guidance will provide
methods to conduct an ERA which may change over time as
the science develops.

Concerning §350.77(a), Chevron commented that this para-
graph states that "if at any time during the ecological risk as-
sessment process specified in subsections (c) or (d) of this sec-
tion, the person can demonstrate to the satisfaction of the ex-
ecutive director that either implementation of a physical control
(e.g. cap) planned as part of a response action to address
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the exceedance of human health-based PCLs will eliminate the
ecological exposure pathway, or that human health PCLs will
be protective of ecological receptors, then no further ecological
risk assessment evaluation will be required." Since the ecolog-
ical risk assessment will be included in the Affected Property
Assessment Report (APAR), Chevron stated there is some con-
fusion as to how this statement will work when remedies have
yet to be selected and/or approved by the agency. If a per-
son commits to some remedy in the APAR that will in effect
eliminate the exposure pathway or is protective of ecological
receptors, then the person should be allowed to terminate the
ecological risk assessment by making a statement in the APAR
to the effect. Moreover, if the person commits to a remedy that
addresses less than 100% of the site, the area to be addressed
by the remedy (and all corresponding data) should not be con-
sidered in the ecological risk assessment for the remaining area
of the property for which a remedy commitment has yet to be
made.

The commission agrees, for the reasons stated, with the com-
ment regarding the person’s ability to terminate the ecological
risk assessment by committing to a remedy in the APAR which
will be protective of ecological receptors and the rule has been
changed here and at §350.91(b). However, the commission dis-
agrees with the comment regarding a partial remedy. Remedies
that do not address all of the ecological concerns (i.e., addi-
tional ecological evaluation will be needed) must be presented
and discussed in either the Tier 2 or 3 assessment so that the
entire remedy picture may be properly evaluated for effective-
ness.

Concerning §350.77(b), Phillips, TCC, and TXOGA supported
the recognition by the TNRCC that all sites will not have com-
plete or significant pathways to relevant ecological receptors.
Use of the Exclusion Criteria will appropriately eliminate sites
that pose no ecological risk at a screening level and will allow
ecological assessment resources to be focused on those sites
where these is potential for ecological risk.

The commission agrees with the Phillips, TCC, and TXOGA
comments that the exclusion criteria should be used to focus
the ecological assessment resources in areas where there is a
potential for ecological risk. To better emphasize this point, the
commission has changed the Tier 1 Exclusion Criteria Checklist
to indicate that the person should complete the entire checklist,
even if one part of the checklist indicates that the exclusion cri-
teria are not met. The reason for this is that other ecological
exposure pathways at the affected property may not be com-
plete. For instance, if the person has a release to surface wa-
ter or sediment, this will necessitate proceeding to Tier 2 or 3.
However, the remainder of the checklist should be completed
to see if the soil exposure pathway is complete or significant.
If the soil exposure pathway is determined to be incomplete or
insignificant, then this information can be stated in the Tier 2 or
3 assessment and there would be no need to further evaluate
the soil exposure pathway.

Concerning §350.77(b), Groundwater Services commented that
Tier 1 Checklist does not adequately consider the current use
or management of the surface water body in the screening
decision. For example, an ecological risk assessment and
response action for a groundwater discharge to a stream
segment classified as a "limited" aquatic life use subcategory
(see 30 TAC Chapter 307 Table 4) will provide no measurable
ecological benefit. Similarly, "improved drainages" subject
to routine maintenance operations to remove accumulated

sediment do not provide a viable habitat for benthic species and
should not be subject to sediment investigations. Groundwater
Services, Inc., recommended revising the checklist to clarify
consideration of stream classification and use information.

The commission disagrees with the Groundwater Services, Inc.,
comment regarding consideration of stream use/management.
The situations described by the commentor are best addressed
in the identification of communities and feeding guilds supported
by habitats at the affected property, and in the development
of the conceptual model as required in a Tier 2 ERA. Any
habitat limitations should be reflected in the development of a
less complex conceptual model that is represented by fewer
communities and feeding guilds. For some areas, the aquatic
life use may be limited or the water body may be routinely
dredged, yet it may support a variety of upper trophic level
receptors or a transient aquatic community, as a reflection
of habitat availability in the vicinity. Although a water body
may be dredged periodically, benthic communities which are
fundamental to the food chain dynamics, are capable of rapid
colonization and may assimilate bioaccumulative compounds
into the food chain and tissues of organisms independent of any
dredging activities. However, the commission recognizes that
in some cases, dredging activities may influence the decision
to evaluate impacts to the benthic community. The potential
impacts from both dredging and from the effects of COCs on
the benthic community should be considered on a case-by-case
basis.

Concerning §350.77(b), EPA Region 6 referenced the exclusion
criteria and supportive information. EPA Region 6 cited the
first page of the checklist, second paragraph, fifth sentence.
The statement reads, "Answers to both PARTS . . . that,
at a minimum, human health will always be protected." This
statement implies that protection of human health and the
environment is an "either or" situation when in fact, the law
requires that both be protected. Regarding Subpart A. Surface
Water/Sediment Exposure. The phrase "not in contact with
surface waters" utilized for the exclusion of conveyances and
decorative ponds has room for misapplication. This phrase
can be interpreted as meaning a physical connection and
may not address potential surface overflow, runoff, or ground
water impacts to surface water. Part I., Subpart A., Item
3, clarifies this issue, however, it appears that the exclusion
criteria have been met after answering Subpart A., Part II,
Item 1a. It is recommended that Subpart A., Part II., Item
1.a., be clarified (similar to Part I., Subpart A., Item 3.).
Regarding Subpart D,. De Minimus Land Area. Utilizing
a de minimus land area of one acre is a concern for the
EPA Region 6 since the area could actually be a source
area. Although the qualifying conditions may provide some
general guide for considerations, it presents an issue for leaving
waste in place. Additionally, there are no specific performance
standards required to determine if the COCs will migrate to
become greater in size and nullify the qualifying conditions.
Furthermore, the area size is proposed to be determined based
on the human health protection concentration levels which may
at times be greater than concentrations that would be protective
of ecological resources. The EPA Region 6 recommends that
the TNRCC abandon the de minimus land area concept and
determine affected properties for the protection of ecological
resources based on ecological protection levels not human
health protection levels. The EPA Region 6 stated that it
understood the purpose of the exclusion criteria checklist and
commends TNRCC on developing such a difficult qualitative
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tool to assess the level of concern for potential environmental
impacts. However, since the checklist allows exiting from further
ecological assessment and is a sequential tool, this assessment
tool may present some problems under certain scenarios. The
related comments to Figure 30 TAC §350.77(b), are offered as
a means to clarify some of these situations.

The commission agrees with the EPA Region 6’s comment
regarding the statement implying that protection of human
health and the environment is an "either or" situation and is in
violation of the law. The rule has been changed for clarification.
The commission also agrees with the comment regarding the
potential misapplication of the surface water/sediment exposure
exclusion criteria and the rule has been changed accordingly.
Regarding the comments on the de minimus exclusion criteria,
see responses to §350.4(a)(21) and §350.77(f).

Concerning §350.77(b), Weston suggested adding a list of
contacts for wildlife management agencies that may need to
be consulted during completion of the checklist.

The commission disagrees with the comment to add the list
of contacts for wildlife management agencies to the exclusion
criteria checklist. This type of information is often subject to
change and if it were a formal part of the rule, as is the
checklist, the rule would need to be changed to reflect the
update. However, the commission agrees that this list would
be valuable to the user of the checklist and will provide this
information in the forthcoming ERA guidance document. In
addition, the commission has changed or added several of the
definitions contained in the Tier 1 Exclusion Criteria Checklist
to be consistent with those found in §350.4 Definitions and
Acronyms. The footnote in the checklist indicates that the
definitions were taken directly from §350.4; however, it became
evident that some of the terms did not have the same definitions,
or that additional terms from §350.4 needed to be added to the
checklist. Also, some definitions were changed in response to
particular comments, which are addressed elsewhere.

Concerning §350.77(c), Groundwater Services commented that
the rule language provides excessive detail regarding the scope
and content of the Tier 2 SLERA, which would be more appro-
priately addressed in a technical guidance document. For ex-
ample, Groundwater Services noted that a Tier 2 SLERA could
meet the general objectives of the EPA (problem formulation,
analysis, and risk characterization), without including each of
the ten specified steps; however, such a submittal would con-
stitute a rule violation. Specifically, evaluation of "conservative"
and "less conservative" exposure assumptions is not technically
necessary for derivation of ecological PCLs; yet, this approach
is mandated by rule. Groundwater Services recommended re-
vising this subsection to condense rule text to address only the
general scope of the Tier 2 SLERA and relegate specific in-
structions regarding risk evaluation process (i.e., ten minimum
requirements) to guidance. TPWD and USFWS commented
that §350.77(c) needs to be clarified to restrict the ecological
risk assessment to an evaluation of chemical stressors only.
Staff recommends inserting the word "chemical" before the word
"stressor" in the two places the word was used in sentence three
of this section.

Regarding the Groundwater Services, comment on the exces-
sive detail of Tier 2, the commission disagrees with the recom-
mendation to place the ten required elements in guidance. Two
primary goals of this rule are to provide consistency in the eval-
uation of risk at corrective action sites and to allow for flexibility.

Identifying required elements in the rule promotes consistency,
while providing information on how to meet the required ele-
ments in guidance allows flexibility. The commission, with the
support of a multi-stakeholder ecological workgroup, developed
the list of required elements for Tier 2. General consensus
has been reached over these elements after lengthy discus-
sions and guidance is currently being developed using these
elements as the context. The workgroup believes that the list
of requirements represents fundamental and fairly universal el-
ements of a screening-level ecological risk assessment, based
on member participation in leading organizations furthering the
science of ecological risk assessments (e.g., Society of Environ-
mental Toxicology and Chemistry; American Society for Testing
and Materials).

Regarding TPWD and USFWS comments on stressors, the
commission agrees that because TRRP only applies to chemi-
cal releases from corrective action sites, it must focus on chem-
ical stressors. The rule has been changed here and in the def-
inition of the term "ecological risk assessment" to restrict the
ecological evaluation to chemical stressors only. However, the
commission acknowledges that at times physical and biological
stressors may have more impact than chemical stressors, but
that these stressors can always be discussed in the uncertainty
analysis portion of the ERA so that their contribution to the im-
pact can be factored into the risk management decision.

Concerning §350.77(c)(1), TGLO, TPWD, and USFWS com-
mented that this paragraph needs to be modified to make it clear
that it applies to non-bioaccumulative COCs only. The com-
mentors recommended that the phrase "of non-bioaccumulative
COCs" be added after the word "concentrations" so that the
phrase reads "use affected property concentrations of non-
bioaccumulative COCs to compare to established ecological
benchmarks and/or use."

Regarding non-bioaccumulative COCs, the commission agrees
with the commentors and the rule language has been changed
accordingly. COCs which bioaccumulate in the food chain
should not be eliminated from ecological evaluation based upon
a comparison to benchmarks which do not take into account
food chain transfer of COCs. Also, for clarification purposes, the
commission has modified the term "bioaccumulative chemical"
to read "bioaccumulative chemical of concern" and has changed
the definition at §350.4 to apply to all environmental media.

Concerning §350.77(c)(5), the Port of Houston Authority com-
mented that the development of Ecological Protective Concen-
tration Levels contains a redundant method of performing both
"conservative" and "less conservative" analyses, instead of us-
ing the site-specific data to save time and expenses. TCC and
TXOGA commented that while they understand the desire of
the agency to create both a worst case and a more realistic es-
timate of ecological risk, they believe that the conservative (i.e.,
worst case) scenario should be based on site knowledge and a
realistic upper end bound of exposure potential. Depending on
site and receptor specific factors such as type of environmental
media, site physical-chemical conditions, the COCs identified,
and the size of the site relative to receptor range and mobil-
ity, assumptions such as 100% bioavailability or home range
no larger than the affected property may be clearly unjustified
or even physically impossible. A risk estimate based on such
assumptions will be overly conservative and unrelated to actual
site risk. It will, therefore, not be useful to the decision mak-
ing process and may unduly stigmatize sites. TCC and TXOGA
suggested a better approach would be to examine a range (from
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conservative to more representative) of realistic input parameter
values based on the particular site and receptors. This would
produce both a worst case and more realistic estimate of the
risk, both of which would be likely to be a conservative relative
to actual site risk. TCC and TXOGA recommended changing
"conservative exposure assumptions" to "realistic conservative
exposure assumptions". They also recommended deleting the
examples and moving details of development of the conserva-
tive scenario to guidance. Also regarding §350.77(c)(5), TGLO,
TPWD, and USFWS commented that the word "values" appears
out of order and should be after LOAEL, rather than before it,
so that the phrase reads "and lowest observed adverse effect
level (LOAEL) values,".

The commission disagrees with the Port of Houston Authority
regarding conservative assumptions. A worst case scenario
provides valuable information to the commission because COCs
that screen out of the ERA process based on "conservative
exposure assumptions" provide a greater measure of comfort
to the commission that these COCs are indeed not posing any
significant ecological risk at the affected property. However,
the commission agrees with the TCC/TXOGA comment that
"conservative" need not imply worst case and recognizes the
utility of blending some degree of more reasonable estimates
into the conservative analysis. Therefore, the rule has been
changed to indicate that the conservative analysis incorporates
reasonable assumptions. The determination of what constitutes
reasonably conservative assumptions and less conservative
assumptions will be described in the forthcoming ERA guidance
document and examples of these types of assumptions have
been deleted from the rule both here and at §350.77(c)(7).

The commission agrees with the TGLO, TPWD, and USFWS
comments regarding the placement of parentheses and the
word "values"as these were publication errors and the rule
language has been changed as suggested.

Concerning §350.77(c)(6), TGLO, TPWD, and USFWS com-
mented that in §350.77(c)(6), the mathematical symbol utilized
should be "ó" rather than "<"as ecological risk is non-acceptable
when the ratio is greater than one. In addition, the term "haz-
ard quotient" should be replaced with "hazard quotient/hazard
index". These changes result in the section reading "utilize an
ecological hazard quotient/hazard index methodology to com-
pare exposures to the NOAELs and LOAELs in order to elimi-
nate COCs that pose no unacceptable risk (i.e., NOAEL hazard
quotient/hazard index one)". The commentors also stated that
additional clarification should be added to the section to ac-
count for the additive affects of COCs with the same toxic effect
mechanism. Staff recommends adding a sentence to the sec-
tion that reads "COCs that are known to have the same toxic
effect mechanism (e.g., PCBs, PAHs), should be treated addi-
tively when developing a hazard quotient/hazard index for that
group of COCs that is to be compared to a value of 1."

The commission agrees with the TGLO, TPWD, and USFWS
comments regarding the symbol as this is a publication er-
ror. The rule has been corrected to reflect the use of the
"ó"symbol. Also, the commission agrees with the commentors
that, at times, the term "hazard index" is a more appropriate and
accurate way to indicate unacceptable ecological risk and that
the hazard index be a value of one. In fact, one is the hazard
index value that has been used over the last four years by the
executive director for ecological risk assessments. Therefore,
the commission has amended the rule at §350.77(c)(6) to indi-
cate that, where appropriate, an ecological hazard index should

be considered, but because the rule was not proposed with a
specific ecological hazard index of one, the commission will ad-
dress this matter in guidance. In addition, the commission has
provided similar clarifying language in §350.77(c)(8) regarding
the term "ecological hazard index". The commission agrees
with the TGLO comment that a definition of the term "ecologi-
cal hazard index" be provided and has adopted a definition in
§350.4 Definitions and Acronyms.

Concerning §350.77(c)(7), TGLO, TPWD, and USFWS com-
mented that §350.77(c)(7) should be modified with regard to
the term "hazard quotient" and the treatment of COCs with the
same toxic mechanism. Where the phrase "hazard quotient"
is used, it should be reworded to read "hazard quotient/hazard
index". Also add the sentence "COCs that are known to have
the same toxic effect mechanism (e.g., PCBs, PAHs), should be
treated additively when developing a hazard quotient/hazard in-
dex for that group of COCs that is to be compared to a value of
1." Also concerning §350.77(c)(7), EPA Region 6 commented
that the EPA can see the technical value of comparing haz-
ard quotients calculated using the No Observed Adverse Effect
Level (NOAEL) and comparing them to hazard quotients calcu-
lated using the Lowest Observed Adverse Effect Level (LOAEL).
However, it cannot support using the LOAEL as the default tox-
icity value to insure environmental protection. Therefore, all
COCs which exceed the hazard quotient based on the NOAEL
or LOAEL should be carried through the analyses outlined in
(8) and (9).

The commission agrees with the commentors that, at times, the
term "hazard index" is a more appropriate and accurate way to
indicate unacceptable ecological risk and that the hazard index
be a value of one. In fact, one is the hazard index value that
has been used over the last four years by the executive direc-
tor for ecological risk assessments. Therefore, the commission
has amended the rule at §350.77(c)(7) to indicate that, where
appropriate, an ecological hazard index should be considered,
but because the rule was not proposed with a specific ecologi-
cal hazard index of one, the commission will address this matter
in guidance. In addition, the commission has provided similar
clarifying language in §350.77(c)(8) regarding the term "eco-
logical hazard index". The commission agrees with the TGLO
comment that a definition of the term "ecological hazard index"
be provided and has adopted a definition in §350.4 Definitions
and Acronyms.

The commission agrees with the EPA Region 6’s comment
that the LOAEL should not be used as the default toxicity
value. The commission acknowledges that this concept might
have been inferred from publication errors which appeared
in the rule . The intent of the commission is to allow the
person to justify not having to develop PCLs for those COCs
which are at concentrations which exceed the NOAEL HQ
but are below the LOAEL HQ, as the appropriate level of
remediation lies somewhere in this range. The publication
errors in §§350.77(c)(6) and §350.77(c)(8) have been corrected
to reflect the preceding statement.

Concerning §350.77(c)(8), Weston commented that the final
parenthetical "(e.g., NOAEL hazard quotient >1 < LOAEL
hazard quotient)" is confusing and potentially not consistent with
the latest recommendation provided by TNRCC.

The commission agrees with the comment regarding the symbol
as this is a publication error and has corrected the rule.
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Concerning §350.77(c)(10), TGLO, TPWD, and USFWS com-
mented that paragraph (c)(10) should be applicable in all cases.
Where referenced in §350.77(c)(1), (6) and (7), paragraph "10"
should not be included, and those paragraphs should only refer
to paragraphs (2)-(9), (7)-(9), and (8)-(9) respectively.

The commission agrees with the commentors that the required
element listed in §350.77(c)(10) should be applicable in all
cases and should not be eliminated from the ecological risk
assessment even if all COCs are eliminated, as it is impor-
tant that the termination of the ecological risk assessment
be recognized. The rule has been changed accordingly at
§§350.77(c)(1), (c)(6), and (c)(7). In addition, the commission
has provided similar clarifying language in §350.77(c)(8), as this
is a possible exit point from Tier 2 as well. Section 350.77(c)(10)
requires that a recommendation for managing ecological risk be
made. In the case where all COCs are eliminated, the person
would simply recommend that the ecological risk assessment
should end as there is no apparent ecological risk at the af-
fected property because all concentrations of COCs are below
risk levels. Where COCs remain and ecological PCLs are de-
veloped, the choices of ecological risk management recommen-
dations are to: 1) compare the ecological PCLs with the human
health PCLs to see which may drive the remediation (i.e., the
critical PCL) and remediate to those levels, 2) evaluate whether
the human health remedy would eliminate the ecological expo-
sure pathway, 3) proceed to Tier 3 to further refine or possibly
eliminate the need for ecological PCLs (assuming the person
had developed Tier 2 PCLs), or 4) where determined appropri-
ate, conduct an ecological services analysis which may justify
leaving COCs above ecological PCLs in place (e.g., through
compensatory ecological restoration and/or monitored natural
attenuation).

Concerning §350.77(d), TGLO, TPWD, and USFWS com-
mented that a reference to paragraph (c)(10) should be added
to §350.77(d), where it reads "applicable components of a Tier
2 screening-level ecological risk assessment shall be incorpo-
rated, including subsections (c)(2), (c)(3), (c)(4), (c)(8)," so that
it reads "applicable components of a Tier 2 screening-level eco-
logical risk assessment shall be incorporated, including subsec-
tions (c)(2), (c)(3), (c)(4), (c)(8), (c)(10)" Weston suggested re-
wording the third sentence to avoid the use of the word "truer."
Alternately, the purpose of the optional effort could be described
as performed to obtain a more site-specific or empirical evalu-
ation of the ecological risk at the affected property.

The commission agrees that the required element in
§350.77(c)(10) be added to the list of applicable Tier 2 compo-
nents at §350.77(d). The rule has been changed accordingly,
as it is important that a recommendation for managing eco-
logical risk be made in Tier 3 as well. The commission also
agrees with the Weston comment to modify the purpose of Tier
3 as the suggested language is more descriptive of the intent
of the rule as has changed the rule accordingly.

Concerning §350.77(f), Henry, Lowerre, Johnson & Frederick
suggested that the human health and ecological remedial
action plans be developed concurrently, thereby reducing the
possibility of prioritizing one level of protection over another

The commission agrees with the comment regarding the need
for concurrent development of the human health and ecological
evaluations but considers that the rule mostly provides for
this concurrent development already. The one exception is
that in the Tier 1 Exclusion Criteria Checklist, the affected

property is defined according to human health PCLs. The
multi- stakeholder ecological workgroup purposefully designed
the checklist to identify complete and significant exposure
pathways, and not, at this level, to delve into the determination
of site- specific concentrations of COCs and their impacts on
potential receptors. This type of evaluation would require the
assistance of an environmental professional and this is contrary
to the decision made by the workgroup to keep the checklist at
a level which could be managed by anyone who was familiar
with the affected property.

Concerning §350.77(f)(2), Harris County Pollution Control Divi-
sion requested that the commission clarify under what circum-
stances a person would be required to conduct an ecological
services analysis under §350.33.

The commission agrees that additional clarification is needed
regarding the circumstances that would require the need for an
ecological services analysis (ESA) to be conducted. The rule
language at §350.33(a)(3)(B) has been changed to state that
an ESA is required whenever COCs which exceed ecological
PCLs are proposed to be left in place.

§350.78. Determination of Critical Protective Concentration
Levels.

Concerning §350.78, Henry, Lowerre, Johnson & Frederick
commented that if a COC masks another during the investi-
gation and is, therefore, calculated to be the critical PCL, the
current rule would not appear to provide for the opportunity for
the masked COC to be adequately addressed in the cleanup.

The rule addresses masking in §350.51(n). The potential for
masking of COCs is evaluated as part of the site data review
and possibly with understanding of the historical operations at
the site. If masking is a critical concern, additional appropriate
actions would be required. The reader is directed to the
responses to comments submitted on §350.51(n) for further
treatment of this issue.

Also with regard to §350.78, Henry, Lowerre, Johnson &
Frederick commented that it is not clear how daughter products
of natural attenuation are accounted for in the rule. This is
especially important where a daughter product may be created
that is potentially more harmful than the critical (parent)COC.

Daughter products are evaluated as part of the determination
of the COC applicable to the site and are considered during
the affected property assessment. Once identified as a COC,
they are treated the same as any other COC. The reader is
directed to the responses to comments submitted on §350.71(k)
for further treatment of this issue.

Concerning §350.78(a), Chevron, TCC, and TXOGA com-
mented that ". in accordance with §350.75(k) of this title."

The cited paragraph is not included in this rule; please provide
the proper cross-reference.

The commission amends the rule to correct the citation to
§350.75(i). The commission also amends the rule to add
the word "Requirement" to make the reference correct for
§350.71(k) (relating to General "Requirement") in the first
sentence of that subsection. Also, the rule has been amended
by removing the words "present in an environmental medium"
to avoid conflict with §350.71(k) amendments.

Concerning §350.78(b), Weston suggested deleting this item or
at least moving it. The text seems to imply that a calculated

24 TexReg 7666 September 17, 1999 Texas Register



PCL that was in excess of the solubility limit for a constituent
indicates the presence of NAPL. Weston stated that based on its
understanding, a critical PCL for a particular constituent could
be significantly above the maximum concentration at the site
(indicating there is no risk). If this item is to remain, they
suggested adding language such as ".greater than the aqueous
solubility limit for that COC and the maximum concentration at
the site exceeds the critical PCL then the person.." They also
suggested that this item might fit better in §350.79.

The commission agrees that the presence of NAPL seems to be
assumed. Therefore, the commission amends the rule to set the
PCL at the solubility limit which indicates that the COC will be
addressed in the context of NAPL requirements should NAPLs
be present. Additionally, the commission added three commas
to make the remaining portion of the original rule more clear
and grammatically correct. The commission points readers
to further discussions with regard to NAPLs in the responses
to comments on §350.33(f)(1)(C) and §350.33(f)(4)(E) of this
preamble. The amended §350.78(b) should not be viewed to
automatically imply that the NAPL will have to be recovered in
this situation if it is present. For the reason that it apparently is a
low risk COC, the NAPL may not have to be further addressed if
there are no particular concerns as explained in the other NAPL
discussions.

Concerning §350.78(c), KOCH commented that they agree that
if the critical PCL is less than the higher of the detection
limit or background, then the greater of the detection limit or
background should be used as the critical PCL. A person should
not have to use unusual (i.e., non- standard) laboratory methods
to achieve critical PCLs. KOCH recommended incorporating
the existing text at §335.555(d)(1). This section states that if
the PQL and/or background concentration is greater that the
cleanup level (e.g., above the PCL), the greater of the PQL
or background should be used to determine compliance with
the PCL. Other states have established PCLs as the PCL,
background or a published acceptable detection limit. Also, any
MCLs are based on routinely achievable detection limits which
are higher than risk-based levels. KOCH also stated that the
SQL should be used instead of the MQL.

The commission does not intend to require non-standard ana-
lytical practices as a consequence of this rule. However, the
commission is not willing to perpetuate the use of inappropri-
ate analytical strategies, such as using an SQL as a default
PCL or using the PQLs (MQLs) from less sensitive methods
for default PCLs when more sensitive standard methods are
available. The commission intends that standard available an-
alytical methods be used, but the commission also intends that
the most sensitive of those methods be used, when necessary,
to achieve the performance objectives. Additionally, EPA SW-
846 guidance indicates in Chapter 2 (Revision 3) that when the
project objectives include sensitivity requirements that exceed
those that can be achieved using a less sensitive method (e.g.,
gas chromatography/mass spectrometry), it may be necessary
to employ a more sensitive detection method. The guidance
further states that ". . . the choice of analytical technique for
organic analytes and metals may be governed by the detection
limit requirements and potential interferants." The guidance also
indicates in section 2.1 of Chapter 2 that some of the methods
can be modified to provide the method performance necessary
to meet the intended use of the analytical results as specified
in the data quality objectives. Therefore, the commission does
not amend the rule. The commission wishes to emphasize that

SW-846 also contains procedures for "method-defined param-
eters," meaning the analytical result is wholly dependent on the
process used to make the measurement. When the measure-
ment of such method-defined parameters is required by regula-
tion, those method procedures cannot be modified. Examples
of method-defined parameters include, but are not limited to, the
toxicity characteristic as determined using the toxicity character-
istic leaching procedure (TCLP), the flash point, the presence
of free liquids using the paint filter liquids test, and the corrosive
characteristic using the pH test and the corrosivity tests.

The commission does not support the use of an SQL as a
default PCL. An SQL is laboratory and sample dependent and
subject to extreme variability. Therefore, an SQL cannot be
used to establish a protective concentration level for a COC.
This rule establishes the MQL of the most sensitive standard
available method as a default PCL when the critical PCL
and background are less than the MQL. In response to the
comment regarding published acceptable detection limits, lists
of acceptable analytical detection/quantitation requirements are
to be included in guidance.

However, the commission amends the rule at §350.79 to
account for the situation where the MQL is the PCL and
the concentration of a COC in an environmental medium
legitimately can not be measured to the MQL. The commission
added "...unless the person satisfactorily demonstrates that
all reasonably available analytical technology (e.g., select ion
monitoring) has been used to show that the COC cannot be
measured to the MQL due to sample specific interferences... ."
to allow the person to measure attainment with SQLs in such
situations.

The commission amends §350.78(d) as a conforming amend-
ment to the amendment of §350.31(c) to drop the "criteria" ref-
erence and replace with "provisions" and then replaced "is not
exceeded" with "are met."

§350.79. Comparison of Chemical of Concern Concentrations
in Protective Concentration Levels.

Concerning §350.79(1), EPA Region 6 commented that the
TRRP should specifically state what media concentration (i.e.,
maximum detected, 95% Upper Confidence Limit) will be used
to select COCs and to compare to PCLs. The EPA Region
6 recommended the use of the maximum detected media
concentration for selecting COCs and the use of the 95% Upper
Confidence Limit to compare to PCLs.

The current rule, while making no explicit reference to the use
of the 95% UCL on the mean, clearly allows its use in the
applications cited by the commentor. The commission prefers
to make explicit reference to specific statistical methods in
guidance.

In response to comments to the rule, the commission has
amended §350.79(2)(B) to explicitly incorporate performance
standards for statistical methods for comparing an affected
property to a background area. Consistent with this, the
commission has also amended §350.79(2)(A) to incorporate
performance standards for statistical methods for comparing an
affected property to a PCL. This is done by explicitly stating
the hypothesis set to be tested by such a method and the Type
I error rate (5%). The specification of these two quantities is
sufficiently protective of human health and the environment.
Of course, the power and Type II error rates (dependent on
the sample size chosen) are an important cost-benefit decision
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to be made by the person making the comparison, although
guidance will discuss ways in which the Type II error rate can
be reduced. The amended rule mentions no statistical method
explicitly although the commission will recommend that, when
appropriate, the UCL on the mean (with a confidence of 95
%) be used in the conventional manner for accomplishing the
comparison. The final rule allows for the use of alternative
statistical methods if they meet the performance standards.

Concerning §350.79(2)(A), AFCEE commented that
§350.79(2)(A) allows the use of statistical or geostatisti-
cal methods in "accordance with this section" to compare
site data with critical PCLs. However, there are no details in
the referenced section. This may be an oversight. AFCEE
requested that the agency include guidance on appropriate
statistical or geostatistical methods or references to appropriate
guidance.

While §350.79(2)(A) does allow the use of statistical or geo-
statistical methods to compare site data with critical PCLs, no
specific statistical or geostatistical methods are herein recom-
mended. The commission notes that because of the site spe-
cific factors that determine the appropriateness of any statistical
methodologies, the variety of possible applicable methods and
the many details associated with their correct implementation
that any detailed support of §350.79(2)(A) would best be ren-
dered in guidance.

Concerning §350.79(2)(A), Weston commented that it appears
that the referenced subsection for additional information regard-
ing the statistical or geostatistical methods should be Subchap-
ter C §350.51, not subsection (a).

The commission agrees with the commentor that the correct ci-
tation was not provided. The rule was amended so substantially
in response to comments, that a reference to §350.51(l) is not
necessary.

Concerning §350.79(2)(B), AECT, Chevron, Reliant Energy,
TCC and TXOGA commented that this null hypothesis is the
opposite of the guidance provided in EPA Guidance. By speci-
fying the null hypothesis as above and requiring the type I error
rate to be less than or equal to 5%, this rule limits the likelihood
for a reasonable conclusion to be reached. The rule requires
that site concentrations be significantly below average back-
ground concentrations before the person can conclude that no
response action is necessary. Chevron also stated that even if
concentrations at a potentially affected area are unaffected, one
cannot expect site concentrations to be below average back-
ground concentrations. In fact, there is only a 5% chance that
another set of samples collected from the same background
area would be "pass" the background comparison. This is un-
reasonable and unnecessary. AECT, Reliant Energy, TCC and
TXOGA recommended that this provisions should be moved to
guidance. All five recommended that the language should be
revised as follows: "The null hypothesis (Ho:) shall state that
the mean population concentration of the affected property is
less than or equal to the mean population concentration of the
background area. The type I error rate shall be less than or
equal to 20%, and the power of the test to detect a difference
of 100% or more should be at least 80%." Also with respect to
§350.79(2)(B), EPA Region 6 commented that the null hypoth-
esis is not clear as is stated in this section of the TRRP. If two
means (i.e., the affected property mean and the background
concentrations mean) are being compared, the null hypothesis
should state that there is no difference between the two means.

EPA Region 6 stated that the inference of course is that if the
affected property mean is greater than the background concen-
tration mean than a response action would be required. Envi-
ronmental Resources Management commented that the para-
graph specifies a specific statistical test for comparison of site
data to background levels with stringent requirements on when
and how it can be used, and eliminates the use of upper tol-
erance tests (UTLs) which are a simple, effective and widely
used statistical test, supported by EPA, for background compar-
isons. Environmental Resources Management recommended
adding tolerance limits as an option for background compar-
isons or do not specify any test(s). Environmental Resources
Management asserted that prior guidance from the TNRCC re-
garding background comparisons under the 1993 Risk Reduc-
tion Rule recommended the use of UTLs (TNRCC, 1994; page
196). UTLs are also recommended in numerous other sources,
including EPA guidance documents, as an acceptable method
for this type of comparison (EPA, 1989b and EPA, 1992a). In
addition, many sites have been evaluated and their closure ap-
proved under the 1993 Risk Reduction Rule with the use of
UTLs. Environmental Resources Management also noted that
a good standard set of options for comparison to background
would include: 1) comparison of individual site concentrations to
the UTL of the background data (as described in the proposed
program); 2) analysis of Variance or t-Tests for comparisons of
means (if data are normal or lognormal); or 3) nonparametric
methods such as the Wilcoxon Rank-Sum Test for comparison
of medians (if data are non-normal). Environmental Resources
Management suggested this array of options would cover most
situations using standard methods which are easily calculated
in most spreadsheet programs or statistical software packages
and easily interpreted. Finally, with respect to §350.79(2)(B)
and comparison to background, Groundwater Services, Inc.,
commented that the rules retain a "null hypothesis" which is
technically flawed and likely to contribute to excessive sampling
requirements and erroneous conclusions regarding exceedence
of background where none exists. For example, two sets of
eight identical sample results can fail the null hypothesis that
the populations are different until proven the same. Groundwa-
ter Services, Inc., recommended revising the null hypothesis to
state that the populations are the same until proven different,
as has been the basis for all statistical procedures issued by
EPA to date. To address concerns regarding "statistical power,"
specify a minimum of eight or ten samples for each population.

Section 350.79(2)(B) discusses the statistical methodologies for
comparing an affected property to background. Several com-
mentors noted that the null hypothesis stipulated in the rule
(that the affected property would be presumed to have con-
centrations equal to or exceeding background), in conjunction
with the implied, but not explicitly stated, alternative hypothe-
sis (that the affected property has a concentration less than
background) would "limit the likelihood for a reasonable conclu-
sion." The commission agrees with these comments and has
amended the rule to stipulate that the null hypothesis for such
a comparison should presume that the affected property has
a concentration less than or equal to background and that the
alternative hypothesis should be that the affected property has
a concentration that, in some sense (depending in the specific
statistical model used for testing) exceeds background.

Several commentors also suggested performance standards
that such a statistical test might be required to meet. A fre-
quent suggestion was that the statistical test for comparing an
affected property to background be performed at a Type I error
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rate of 20% and have a power of 80% at a specified alternative
hypothesis (or "critical effect size") corresponding to a "differ-
ence of 100%". The commission interprets this critical effect
size relative to the most common statistical method for testing
equality between two populations, the Student’s "t" test. In the
"t" test, the effect size is expressed as a difference in the actual
means of the two populations normalized (divided) by the stan-
dard deviation of the populations (assumed equal). Thus, the
critical effect size suggested by the commentor’s corresponds
to an affected property having a mean concentration one stan-
dard deviation above the background mean concentration. The
commentors, then, are recommending as a performance stan-
dard for an appropriate test of the hypotheses test that it be
capable of detecting (correctly) such an effect, when actually
present, with a probability of 80%. It is noted that some com-
mentors appear to have mistakenly suggested a power of "8%"
rather than 80%. A statistical test with a Type I error rate of
20% and a power of 80% does not satisfy the criterion that for
a properly designed experiment, the power curve should be a
monotonically increasing function of effect size.

In some sense, it is always difficult to choose critical effect sizes
and an associated power rate. In many applications the choice
is a non-statistical decision. However, examination of the power
characteristics of the Student’s "t" test for these recommended
performance standards do indicate, that for fairly small sample
sizes, these standards can be met. For instance, such
examination shows that for as few as five samples from each of
the populations a power of 80% may be obtained for the critical
effect size of 100%. Under the same conditions, an affected
property with a mean two standard deviations above the
background mean will be deemed in exceedence of background
over 90% of the time. Thus, the commission believes such
a performance standard, or "experimental design," provides
adequate environmental protection. Furthermore, when the
affected area actually does have a mean concentration less
than or equal to the background concentration the test will yield
the same conclusion at least 80% of the time. Thus, such a test
provides protection against additional unwarranted, expensive,
and time consuming affected property assessments.

Finally, when it is difficult to determine a reasonable critical
effect size and associated power, it is considered appropriate
to choose a design in which the Type I and II error rates are
equal. The commission has been amended the §350.79(1)
to require a statistical test to be performed at a Type I error
rate of 5% when determining if COC concentrations exceed
critical PCLs. Section 350.79(2) has amended to require a
statistical test to be performed at a Type I error rate of 20%
and a demonstrable power of 80% for an alternative hypothesis
equivalent to a 100% difference in populations means in the
Student’s "t" test when determining if COC concentrations in
the affected property exceed background.

It is important to note another feature of the final rule. The rule
does not stipulate any particular statistical test, rather it sim-
ply requires that whatever test is chosen meet the performance
standard for the stated hypothesis test. Thus, for any "experi-
mental design" proposed for comparing an affected property to
background it must be demonstrated that it has a Type I error
rate and power characteristics which are consistent with the per-
formance standard. Thus, the appropriate number of samples
in any particular case, will depend on how many samples the
chosen statistical test requires to meet the performance stan-
dards.

As alluded to above, five samples from each population, may
be sufficient to meet this performance standard, in the case
of the Student’s "t" test, if the assumptions of the test are
reasonably satisfied. However, a common feature of many
statistical tests comparing two populations is that for a given
total number of samples, the power is maximized when this
number is apportioned equally between the two populations.
The power of the test deteriorates when the samples sizes
from each population are not equal. Thus, five samples from
each population, may not be enough to meet the performance
standards and furthermore, the commission may have an
interest in larger sample sizes in the interest of providing
adequate spatial coverage of the sampled areas.

Adoption of the performance standards requires the differenti-
ation between statistical quantities conventionally used for hy-
pothesis testing and statistical quantities conventionally used as
estimators of population parameters. Interval estimates (upper
confidence limit on the mean, upper tolerance interval) are not
conventionally constructed for testing hypotheses, but rather are
used as estimators of the true values of population parameters
(means, variances). As such, they do not have readily discern-
able Type I and Type II error rates associated with them. If
such statistics are proposed for use in testing an affected area
to background the user of the proposed test must clearly state
the test statistic, and the critical value of this statistic and must
demonstrate that the proposed test, meets the performance
standards.

Concerning §350.79(2)(B), Weston asked if the suggested
approach of comparing representative concentrations at the
affected property to background areas been tested using actual
data. If not, Weston suggested that TNRCC attempt this
comparison using examples from several ongoing or completed
projects to make sure that it works the way that it is planned.

The commission appreciates the commentors observation that
validation of the statistical criteria stipulated in the rule using
case studies would be a useful exercise. However, Weston’s
comments were provided in response to the hypothesis set
described in the proposed rule. The final rule incorporates
changes relative to the comparing of an affected property to
background and should satisfy Weston’s concern that the rule
not provide for the likelihood of a reasonable conclusion. Still,
the commission would like to briefly comment on Weston’s
recommendation that statistical methods be validated by case
studies. It is one thing to test a method on actual data sets
and another thing to rigorously verify the conclusions resulting
from application of the method. This requires that additional
data, beyond that used to "animate" the conclusions developed
from the method be collected and that additional statistical
analysis be performed. The commission generally does not
have the resources for this kind of activity and regulated entities
often are not interested in expending resources towards such
investigations.

SUBCHAPTER E–REPORTS

Concerning Subchapter E in general, KOCH commented that
the proposed reporting and notification requirements are more
complex than those used under the existing risk reduction rules.
The commission should revise the proposed rules to streamline
the reporting and notification requirements. Redundancies like
submitting an APAR and completing the Investigation Report
Form should be eliminated.
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Notwithstanding the amendment made in response to KOCH’s
comment in regard to §350.94 below, the commission dis-
agrees with the general thrust of the comment that the re-
porting requirements are not streamlined. The following re-
ports clearly describe the type of information that the agency
will require the person to submit over the life of a project:
§350.91 - Affected Property Assessment Report; §350.92 -
Self-Implementation Notice; §350.93 - Response Action Effec-
tiveness Report; §350.94 - Response Action Plan; §350.95
- Response Action Completion Report; and §350.96 - Post-
Response Action Care Reports. The Investigation Report Form
will be modified as necessary to be consistent with the Affected
Property Assessment Report.

In comparison to the current Risk Reduction rule, really only
the Response Action Effectiveness Reports under Remedy
Standard A is new. These reports are necessary, however,
as the current Risk Reduction rule directs persons to submit
an initial notification but then is not specific about reporting on
their progress until the action is finished. Without these interim
reports, the commission has no information as to whether the
person is even actually still conducting the response action or
if it will be completed in a timely manner.

The commission clarifies that submitting an APAR and the
Investigation Report Form (which is not part of the rule) is not
redundant. The Investigation Report Form is currently under
development by the commission in concert with an industry
stakeholder workgroup for the existing rules. It is anticipated
that upon amendment it would become an APAR under this
rule. The Investigation Report Form is simply a report format.

Concerning Subchapter E in general, Henry, Lowerre, Johnson
& Frederick commented that the proposed TRRP does not
provide for adequate notice of or access to significant reports
from the process. Reports are not required to be maintained in
a public facility in the area, in the TNRCC district office or even
in the TNRCC central records. In the past, such reports may
eventually be found in TNRCC’s central records, but often it will
be months or even years after they are submitted and should
be available to the public.

The purpose of this rule is to define technical processes for
determining protective concentration levels for COCs and for
broadly establishing two types of response actions. The agency
agrees that reports submitted to it are public information and
should as a result be available to the public. The commission,
however, does not believe that this rule is the appropriate forum
for determining the mechanics of making submitted reports
available to the public.

The commission notes that reports submitted to the agency in
response to Subchapter E are available at the agency’s Central
Records Office. The commission notes that the TRRP rule does
provide for the notice of the availability of information under
§350.55 (relating to Notification Requirements).

§350.91. Affected Property Assessment Report.

Concerning §350.91, Weston commented that this section and
the Investigation Report Form currently under development
should be consistent.

The commission agrees that the requirements under this section
and any subsequent Investigation Report Forms should be
consistent. The commission notes that there is an Investigation
Report Form currently under development for the current Risk
Reduction rule (30 TAC Chapter 335) which should be generally

consistent with the TRRP rule but may require some minor
modifications for use with the TRRP rule.

Concerning §350.91(a), the word "below" has been replaced
with "in paragraphs (1)-(3) of this subsection" to comply with
format requirements.

Concerning §350.91(c), Henry, Lowerre, Johnson & Frederick
commented that this section indicates that preparation and
submittal of a Site Evaluation Report for TNRCC review may
be required at the discretion of the TNRCC. All facilities should
be required to submit the documentation.

The commission notes that the rule does not discuss a Site
Evaluation Report but assumes the commentor is discussing a
similar report used in the rule (i.e., Affected Property Assess-
ment Report). Further, the commission notes that the prepara-
tion and submittal of an Affected Property Assessment Report
is required.

Concerning §350.91(b)(6), KOCH commented that the APAR
should not have to document all potential human receptors and
exposure pathways. A person should only have to describe the
complete or reasonably anticipated to be completed exposure
pathways.

The commission agrees with the commentor that the term "all
potential" was overly broad and has amended the rule to require
that only the complete or reasonably anticipated to be com-
pleted exposure pathways to be identified as well as the other
exposure pathways evaluated in accordance with §350.71(c)(8)
and an explanation as to why they are not complete or reason-
ably anticipated to be complete. It is appropriate to limit this
discussion to these exposure pathways and the associated re-
ceptors as the person has already eliminated other exposure
pathways and receptors which are not of a concern.

§350.92. Self-Implementation Notice.

Concerning §350.92, Environmental Fuel Systems and ICE
commented that responsible persons and consultants are going
to want regular (and more frequent than every three years)
input, review, and feedback from TNRCC site coordinators and
other applicable regulatory staff on every open project. A
consultant is contracting with both the responsible person and
with the regulatory agencies, in practice if not in legal fact. And
the job must get done with all three parties satisfied in the end.
This is said simply to make the point that TNRCC staff will not
extricate themselves from being a part of the reporting process.
The agency must be sure it has the technically competent staff,
in enough numbers, to keep the process moving positively. All
three parties - regulators, responsible persons, and consultants
- want cases to close, properly, timely and economically.

The commission agrees with the commentor that it is necessary
for the agency to be able to provide input, review, and feedback
to persons responding to the TRRP rule as necessary. How-
ever, the commission is intending that fewer, but more mean-
ingful reports, will be submitted in the future. An example of
this is the current effort underway with stakeholders to develop
a standard Investigation Report Form (i.e., APAR under TRRP).

Concerning §350.92(a)(4), the word "and" has been removed
from the end of the subparagraph as it was an extraneous word.

§350.93. Response Action Effectiveness Report.

The commission did not receive any comments on proposed
§350.93. The section is adopted as proposed.
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§350.94. Response Action Plan.

Concerning §350.94, KOCH commented that a person should
have the option of submitting the APAR, obtaining commission
approval, and then submitting the RAP. Figure 6 (TRRP Remedy
Standard A) and Figure 7 (TRRP Remedy Standard B) should
be revised to allow this option of separate but timely submis-
sions. The APAR, RAP, and other reports should be submitted
in accordance with a schedule agreed to by the commission.

The commission has finalized §350.94 as proposed which
pertains to the requirements for a response action plan (RAP).
The commission sees merit to KOCH’s discussion and has
always intended that a person could initially submit an APAR
for review by itself under either Remedy Standard A or B.
Subsection 350.31(e) accurately describes the circumstance
in which a response action effectiveness report (RAER) would
be accompanied by an APAR, unless an APAR had previously
been submitted. For Remedy Standard A, when the person
chooses not to self-implement, no change is needed since
§350.32(d) appropriately states that the person shall submit a
RAP for the review and approval by the executive director. The
person is directed to include an APAR with the RAP, unless an
APAR has previously been submitted. However, Figure 30 TAC
§350.3(4) for Remedy Standard A Reporting has been modified
to change the text in the upper right hand box of the flowchart
to read "Person submits RAP with APAR for agency approval
unless APAR has previously been submitted." The wording of
§350.33(d) for Remedy Standard B did not clearly address this
subject and has been revised. The commission has added text
regarding APARs to subsection (d) so that it reads: "The person
must receive the executive director’s written approval of a RAP
and an APAR, either submitted at the same time as the RAP or
previously, before commencing response actions to attain the
standard, but this does not preclude the person from taking
interim measures." And finally, Figure 30 TAC §350.3(4) for
Remedy Standard B required modification so that the first line
in the second box from the top of the flowchart reads "Person
submits RAP with APAR for agency approval unless APAR has
previously been submitted."

Concerning §350.94(f), the words "this sampling discussion
shall include:" have been added to the end of the subsection
and the words "this shall include a discussion of" have been
stricken from paragraph (f)(1) to correctly format the sentence.

§350.95. Response Action Completion Report.

The commission did not receive any comments on proposed
§350.95. The section is adopted as proposed, except that (b)
and (c)(1) have been amended by moving a section (§) symbol.

§350.96. Post-Response Action Care Report.

The commission did not receive any comments on proposed
§350.96. The section is adopted as proposed.

SUBCHAPTER F–INSTITUTIONAL CONTROLS

§350.111

Concerning §350.111, Campbell, George & Strong commented
that the consent and compensation procedures associated
with the filing of deed notices on off-site properties should be
refined to require consent only if there is a completed exposure
pathway.

Campbell, George & Strong comment that the proposed re-
strictive covenant procedures should only apply when there is

a completed pathway on the innocent owner’s property. The
TNRCC disagrees. It believes its job is to protect human health
and the environment in the future as well as in the present, for
example if a future owner were unknowingly to install a drinking
water well into a contaminated aquifer. In addition, the takings
exposure relates to future possible uses of property, not just
present uses.

Concerning §350.111, Region 6 commented that these rules
set out a major regulatory inconsistency with CERCLA and
NCP: proposed rule relies heavily on the use of institutional
controls, which should supplement engineering controls and not
substitute for active response measures.

Region 6 commented that the proposed rule is inconsistent with
CERCLA and the NCP in allowing reliance on institutional con-
trols in lieu of a regulatory preference for treatment or removal.
It is correct that the proposed rule allows for institutional con-
trols, but such allowance is of little consequence since CERCLA
does not control state superfund cleanups. To the extent the
commission administers or oversees a CERCLA cleanup, it will
follow the NCP rather than the proposed rules pursuant to the
applicability (§350.2) and Region 6 grant conditions. Private
parties wishing to preserve their cost recovery options under
CERCLA should conform to the federal requirements as well as
these rules, which are Applicable or Relevant and Appropriate
Requirements(ARARs), for CERCLA cleanups.

Concerning §350.111, Henry, Lowerre, Johnson & Frederick
commented that the TNRCC should create a tracking system
before or as part of any TRRP: With or without deed recordation,
the new rules leave current and future generations at great risk
of being exposed to contamination that is left. Documentation
of contamination left in place should be recorded in an easily
accessible public record, one that is easy to use by TNRCC,
federal, state and local government entities, real estate brokers,
and the public. TNRCC staff has admitted that a tracking
system for contaminated properties is needed. TNRCC claims
it will create the system after the TRRP is put in place. That
approach puts the cart before the horse. Moreover, unless the
Commission commits to develop a tracking system now, the
likelihood of it ever being created is low. TNRCC does not have
the resources and has many other priorities. The TRRP should
not be put in place without an adequate tracking system

Henry, Lowerre, Johnson, & Frederick recommends a tracking
system (registry) in addition to deed recordation and deed
restrictions. The commission welcomes the input of Henry,
Lowerre, Johnson, & Frederick as it explores the feasibility of a
registry. As noted elsewhere, the commission does not believe
that its resources or the state of development of this idea allows
the use of a registry at this time. With regard to the "great risk"
of being exposed to COCs left on site, two observations should
be made. First, if there is direct exposure to COCs, it is to
a level of COCs that are acceptable for the affected property’s
designated use. Second, with regard to the possibility of indirect
exposure to higher levels of COCs, that exposure is avoided by
means of the institutional control and the commission’s ability
to enforce the control.

Concerning §350.111, Henry, Lowerre, Johnson & Frederick
questioned what would be the effect of having a city ordinance
which requires all residents to be connected to the city municipal
water system. Would this qualify as an "effected institutional
control and allow the point of compliance to be established at
the city limits?
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Henry, Lowerre, Johnson, & Frederick asks the effect of a
municipal ordinance as an institutional control. In regard to the
point of compliance, the POE must meet §350.37. However, the
commission will accept zoning and governmental ordinances as
equivalent institutional controls if: 1) The zoning or ordinance is
by its terms sufficient to provide the control that is required to be
protective of human health and the environment; 2) The zoning
or ordinance provides notice of the COCs left in place and that
the zoning or ordinance is necessary to prevent exposure to
the COCs; 3) The zoning or ordinance applies to both current
and future uses for the land covered, and 4) The zoning or
ordinance cannot be modified or rescinded without consent
of the commission. There my be other methods by which
"equivalency" of a zoning or governmental ordinance can be
demonstrated, as well. The proposed rule at §350.111 and the
definition of "institutional control" have been modified to reflect
these possibilities. However, these provisions address only the
institutional control issue, but do not circumvent or otherwise
supercede the POE criteria set forth in §350.37 for class 1, 2,
or 3 groundwater. Therefore, plume management zones may
only be established for class 2 or 3 groundwaters, and these
provisions do not modify the groundwater classification system
established in §350.52. Additionally, ecological impacts or other
hazards must be addressed in accordance with this rule.

Concerning §350.111, Henry, Lowerre, Johnson & Frederick
commented that the provisions for deed recordation with "im-
plied consent" in §350.4 is not acceptable. There are too many
opportunities for miscommunications, including improper deliv-
ery, untimely receipt, persons who cannot read well, all of which
can result in deed recordation in opposition to the landowner’s
desires.

Concerning §350.111(c), Henry, Lowerre, Johnson & Frederick
oppose provisions relating to implied consent for deed recorda-
tion.

Henry, Lowerre, Johnson, & Frederick objects to the "implied
consent" that was in a previous version of the rule. This
provision is not in the proposed rules. However, one condition
this provision was intended to address remains, situations
where the landowner cannot be found. Chevron, later, also calls
attention to "non responsive" landowners and urges flexibility
with regard to such landowners. The commission recognizes
the difficulty this situation poses and has added flexibility by
modifying the rule to provide when a person, after extensive
inquiry, cannot find the landowner, the person shall file a deed
notice or VCP certificate of completion without the necessity
of obtaining landowner consent. While the commission is
generally concerned about takings exposure without landowner
consent or the use of zoning or governmental ordinance, the
exposure in this situation should be minimal because the
prospective plaintiff cannot be found.

Concerning §350.111, Port of Houston Authority commented
that the use of institutional Controls, such as a restrictive
covenant, are deemed unnecessary for innocent landowners
since the RP still maintains liability.

The Port of Houston Authority does not believe deed notices
and restrictive covenants are necessary because they believe
the responsible party retains liability, and the commission
could enforce the controls through responsible parties. The
commission disagrees. One function of the deed notice or
restrictive covenant is to give notice to an owner and future
owners. Even if a responsible party remained liable when

an owner did not observe the controls, that liability would not
provide notice to those owners. In addition, even though the
commission takes the position that the responsible person does
have continued liability, some would argue that it is not clear
that a responsible party is liable when another person does not
observe or alters the controls, for example when a landowner
provides contaminated groundwater to his tenants.

Finally, it is most expedient and effective to enforce the controls
against the person who is not observing them rather than in a
derivative fashion through an earlier responsible party.

Concerning §350.111, AFCEE commented that the proposed
institutional control process might make sense for the more
typical cleanup scenario where only a few properties will need
an institutional control. For large remediation efforts with
potential off-site impact over a wide geographic area, however,
the time and expense of negotiating/litigating with thousands
of landowners could quickly become excessive. For federal
facilities that are not currently on the National Priorities List
(NPL), the cost impacts of this process could lead to a decision
to place the site on the NPL and convert it into a Federal
Superfund Site. Adding to the number of Texas sites on the
NPL does not seem like a consequence that is justified by the
marginal state benefits of restrictive covenants and a "one size
fits all" deed notice process.

The AFCEE points out that the requirements of deed notice,
restrictive covenantsand landowner consent can be expensive
to obtain. As noted above, there are some restraints on these
costs such as the alternative cost to clean up to residential
standards that do not involve controls. Governmental entities
such as the AFCEE currently may also have condemnation
powers that would act as a restraint on excessive demands.
However, the commission does not have expertise to evaluate
monetary disputes nor an interest in assisting a person in
imposing restricted land use on an unwilling landowner.

AFCEE also comments that this rule may result in more federal
facilities being placed on the NPL. While this is a possibility to
the extent the federal facilities and the Region 6 control the
listing of the sites on the NPL, there are political, practical
and procedural restraints on such listing. For example, it
is Region 6’s practice not to list on the NPL unless the
Governor of the state requests such listing. Certainly by such
listing, federal facilities will not escape liability for cleanup
under commission rules, which are Applicable or Relevant
and Appropriate Requirements for NPL sites. Attempts to
avoid landowner consent for deed notices, VCP certificates
of completion, and landowner consent implicit in restrictive
covenants will also expose the federal facilities to takings
litigation that the commission is attempting to avoid by these
requirements.

Concerning §350.111, Weston commented that the listed re-
quirements do not appear to be consistent with the Certificate
of Completions through the VCP. In particular, items (2) and (5)
are not always included in the VCP Certificates that are filed
to meet the institutional control requirements. We suggest that
the filing of a Certificate of Completion through the VCP satisfy
the requirements of §350.111.

Weston suggests filing of the Certificate of Completion under
the VCP be accepted as equivalent to the deed notice/restrictive
covenant requirements. The commission agrees in part. The
commission has amended 30 TAC Chapter 333 and §350.111
to acknowledge that with regard to deed notice, the filed VCP

24 TexReg 7672 September 17, 1999 Texas Register



certificate is acceptable for the areas covered by the certificate
when the content and procedural requirements of this section
with regard to deed notices are met. The content requirements
of this section are met through the exhibits included in the VCP
certificate of completion. However, the VCP certificate is not
equivalent to a restrictive covenant when an innocent landowner
is involved. To be able to compel an innocent owner to observe
the controls, the commission will require a restrictive covenant
as proposed, even if a VCP certificate is filed. The commission
notes that restrictive covenants are commonly included as an
exhibit to the VCP certificate.

Concerning §350.111, Chevron commented that the TNRCC,
the public, and the environment will be fully protected by existing
enforcement authorities and the deed notice provisions without
the imposition of restrictive covenants.

Chevron asserts that the public and the environment will be fully
protected by the commission’s current enforcement authority
with the use of restrictive covenants. The commission disagrees
and cites its response to Henry, Lowerre, Johnson, & Frederick
elsewhere regarding innocent landowners.

Concerning §350.111, Environmental Fuel Systems and ICE
commented that they are of the opinion that deed recordation,
written neighbor concurrence and restrictive covenant use are
suspect "institutional controls" for PST sites, when one eval-
uates the costs of obtaining them versus costs of cleanup.
TNRCC already has comprehensive databases (whether their
information is as complete and accurate as wished, or not) to
identify every site currently in the affected programs. These
databases are in the public domain, and may be searched by
interested parties related to any property transaction, journal-
istic inquiry, legal or civil search, or other need. ICE feels it is
also a matter of further educating the real estate, title, bank-
ing, insurance and municipal government communities as to
the availability of database information. With every passing day
these industries become more aware of the usefulness of risk-
based assessment, regulatory database search, etc.

The performance of environmental risk screens, Phase I, or
Phase II Environmental Site Assessments (ESAs), under ASTM
and other standard practices, is commonplace in the private
sector. A Phase I is regularly performed as part of the proper
due diligence or discovery processes. When it results in the dis-
closure of possible subsurface concerns, sampling is performed
as part of a Phase II ESA. The protocols ASTM and other orga-
nizations have established rely heavily on regulatory database
searches and reporting of search results.

Fulbright & Jaworski also suggested that TNRCC provide a
registry for sites undergoing remedial actions. This approach
is superior to relying solely on deed notification and entry of
restrictive covenants. An alternative approach is to provide
for use of a computerized database, or site registry," instead
of deed recordation. The site registry would be kept by
the TNRCC and provide a single point of reference for real
property cleanup information. The database would be directly
accessible and clearly indexed. It would not retain references
to property that had been cleaned up to reasonable risk-
based levels. Additionally, the database provisions would be
coupled with a provision requiring sellers of real property to
notify buyers of the cleanup in appropriate circumstances. This
approach would operate more effectively and efficiently than
the deed recordation, restrictive covenant and landowner notice
requirements.

Environmental Fuel Systems and ICE and many others opposed
deed notice and restrictive covenants as institutional controls,
suggesting that existing commission databases are adequate to
give notice of and control exposure to COCs left on site. The
commission disagrees. Although there are numerous commis-
sion databases, accessability is difficult in that they are not cross
referenced and do not employ a uniform index. An inquiry with
only an address may not discover voluminous data indexed by
company name or permit number. Metes and bounds descrip-
tions of property or title recordation references currently cannot
be used to locate information in commission databases. Many
raw land contaminated areas do not have addresses. Satellite
locator coordinates may not adequately identify contaminated
areas as opposed to points. Additionally, the data bases are
keyed to the on site affected property. A person interested in the
condition of off site property would not be able to readily iden-
tify or access such information. While it is theoretically possible
that a commission registry could be designed and operated to
provide adequate notice and oversight of institutional controls,
such a system would require a design that has not yet been suf-
ficiently explored. Until the features of such a system can be
developed, the commission believes that deed notice, accept-
able VCP certificates of completion and restrictive covenants
are the best available tools to give actual notice and provide
the commission with the ability to maintain the controls.

Concerning §350.111, Fina commented that the definition of
Institutional Control should add the language "or governmental
zoning requirements or any other agreement reached with the
landowner." We also propose deleting the phrase from the
proposed definition of Institutional Control which say "which
ensures protection of human health and the environment." If
the landowner and the remediating party agree on the action to
be taken, the agency cannot, and should not, be inserting itself
into judging that agreement.

AFCEE commented that Definition of Institutional Control:
Both §350.111 and the definition of "Institutional Control" in
§350.4(a)(44) make no reference to municipal zoning ordi-
nances. Municipal zoning ordinances can often be reliable and
effective mechanisms to accomplish what deed notices would
otherwise be relied upon to do. In fact, the Texas Legislature
has already recognized that municipal zoning ordinances may
serve as effective institutional controls in some circumstances.
See Texas Health & Safety Code, §361.753(g)(1). Yet, the
TRRP effectively excludes consideration of municipal zoning
ordinances as an institution control without recognizing any
executive director discretion where circumstances might war-
rant an approach other than the deed notice process. AFCEE
also suggest the TNRCC revise §350.111 and the definition
of "Institutional Control" in §350.4(a)(44) to include "municipal
zoning ordinances" as a recognized institutional control that
can be relied upon, in the executive director’s discretion, in
lieu of deed notices where warranted by the circumstances of
an individual case, including the size of area and number of
properties affected.

Environmental Fuel Systems and ICE commented on §350.111
that what TNRCC should also consider as "institutional controls"
are the municipal, water district and other regulating entities’
regulations regarding prohibition or restriction of private water
well installation, shallow ground-water use and the like. As
contaminant exposure scenarios raise these issues, many
towns are adding or modifying ordinances to prohibit private
citizens and businesses from installing and/or using a private
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water well in some or all water production zones within the
city. This is a most effective control of exposures to shallow,
contaminated ground water, in part because enforcement of the
restrictions is in local government hands.

Environmental Fuels Systems and ICE and other commentors
urge that municipal zoning or other governmental ordinances
be recognized as adequate institutional controls in lieu of deed
notice and restrictive covenants. The commission agrees, with
conditions, and accordingly modifies the proposed rule to allow
this possibility. Individual property owners who may be affected
by such an ordinance will have an opportunity to provide public
input during the adoption of the ordinance. The commission
will accept zoning and governmental ordinances as acceptable
equivalent institutional controls in lieu of deed notice, VCP
certificate of completion or restrictive covenant requirements if:
1) The zoning or ordinance is by its terms sufficient to provide
the control that is required to be protective of human health
and the environment; 2) The zoning or ordinance provides
notice of the COCs left in place and that the zoning or
ordinance is necessary to prevent exposure to the COCs; 3)
The zoning or ordinance applies to both current and future uses
for the land covered, and 4) The zoning or ordinance cannot
be modified or rescinded without consent of the commission.
This alternative addresses only the institutional control issue,
but does not circumvent or otherwise supercede the POE
criteria set forth in §350.37 for class 1, 2, or 3 groundwater.
Therefore, plume management zones may only be established
for class 2 or 3 groundwaters, and this alternative does not
modify the groundwater classification system established in
§350.52. Additionally, ecological impacts or other hazards must
be addressed in accordance with this rule.

Concerning §350.111, Fulbright & Jaworski commented that
although cleanup notices would permanently remain in the chain
of title, there is no guarantee that they would be found if a
title history were compiled. The real property records in each
of the 254 Texas counties are indexed by the names of the
parties to the real estate documents (grantor/grantee; lessor/
lessee; assignor/assignee; borrower/lender) and not by property
description or property address. A person cannot go to a
courthouse with a legal description or an address and determine
who owns property or what documents are in the chain of title
to that property. Armed with a name, a person must search that
name in the real property records to determine if the property
owner bought property during the period of time covered by the
records being searched. Additionally, a person must search the
grantor records to determine if that person sold any property
during the period in question. In Harris County, the records
are computerized and the name searches can be performed
fairly quickly. However, hard copies of the title documents
must be obtained from the County Clerk’s office because the
computerized records do not contain enough information to
accurately identify the property in question or the contents of
the document in question, such as the creation of restrictions
or easements. In many counties, the record searches would
need to be performed manually because the records are not
computerized.

In some counties, all of the real estate filings are maintained
on the same database so that a search of the grantor/grantee
index will turn up not only deeds, but leases, mortgages and
assignments executed by the person or entity being searched.
In some counties separate indices are maintained, requiring a
search of all the real estate indices to be sure that all pertinent

documents in the chain of title are identified. There is no
certainty that the clerk will properly index recorded documents.
Moreover, real estate documents are filed and recorded in the
order they are received and they are not indexed next to prior
documents in the same chain of title. For example, if property
were purchased today and the deed indexed today, subsequent
documents (such as mortgages, leases, assignments and
deeds affecting that property) would not be indexed with the
deed. To identify everything in the chain of title from the date
of acquisition would require a search of all available indices
of the real property records from the date of acquisition to
the current date. However, to identify documents that may
have been added to the chain of title prior to the date of
acquisition, prior records would need to be searched beginning
first with the name of the first grantor and then all prior grantors,
successively. Given the tedious nature of this task, there is no
guarantee that all cleanup notices will be found on pieces of
property. Certainly, this process is not efficient and does not
give clear notice of cleanup status.

Fulbright & Jaworski, in urging the avoidance of deed notices
and restrictive covenants as institutional controls, points out the
differences in the way deed records are kept in various counties
and that deed searches can be tedious. While this is true, at
least purchasers of property, title companies, long term or large
lessees and banks are used to and familiar with this system.
Until a better system for notice and control is devised and
implemented, the deed notices, restrictive covenants, as well
as zoning and ordinances are the best forms of institutional
controls available.

However, in an attempt to facilitate the filing of notice and
restrictive covenants in the deed records, and to avoid improper
indexing, the commission will in guidance have example forms
for deed notice and restrictive covenants, identify landowners
as the existing or current grantee.

Concerning §350.111, Fulbright & Jaworski commented that
for the foregoing reasons, Fulbright & Jaworski requests that
the TNRCC enter a collaborative effort to draft provisions that
would establish a site registry under the proposed rule. The
use of a site registry would be especially helpful in certain
situations. For example, publication on the registry would
provide institutional control and public notice of a remedial
action where cleanup activities were stalled due to negotiations
with nearby landowners over deed recordation or entry of
restrictive covenants. For some sites, publication on the registry
would provide sufficient institutional control in lieu of such
additional controls. Thus, the use of a registry would be
expected to expedite completion of remedial actions.

Fulbright & Jaworski proposes to enter into a collaborative effort
with the commission to establish a registry system under the
proposed rule. As noted above, the registry idea has merit,
but is undeveloped and not yet ripe for implementation. It
may also require resources that the commission does not have
currently. For these reasons, a registry system is not feasible
under this rule making. However, commission welcomes the
input of Fulbright & Jaworski and others to explore this idea for
future rule making.

Concerning §350.111, Henry, Lowerre, Johnson & Frederick
commented that it appears that the concession to allow written
concurrence from a landowner of privately-owned property to
change the land use from residential to commercial/industrial or
no active land use without accompanying deed restrictions may
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create situations open to misuse. The lack of institutional con-
trols on such off-site property may create situations where future
landowners will purchase properties without adequate disclo-
sure. The agency should consider requiring deed restrictions
to a landowner’s property deed when such written concurrences
are granted. Also, written concurrence from a landowner that
privately-owned property of the landowner can be considered
commercial/industrial or no active land use for the purpose of
establishing risk-based concentration levels should require deed
restrictions to the landowner’s property.

Concerning §350.111, Henry, Lowerre, Johnson & Frederick
commented that the proposed use of deed notices instead of
deed restrictions in some cases would require the state to take
enforcement action in the future should inappropriate land use
occur at a site. Deed restrictions should be used instead of
deed notices. Henry, Lowerre, Johnson & Frederick does not
believe that institutional controls as the sole remedial action will,
in and of themselves, be able to provide long term protection
to human health and the environment. This is because deed
notices are designed to provide information to the public and
are not enforceable, whereas deed restrictions actually provide
a legal basis for prohibiting certain actions.

Henry, Lowerre, Johnson, & Frederick comments that restrictive
covenants should be the control required in all cases in order to
alert future landowners and allow the commission to enforce the
control. The commission disagrees. A deed notice combined
with the rule regarding substantial change in circumstance as
described in §350.35 is adequate to give notice to future owners
of the conditions on the property as well as the future owner’s
obligation to maintain or not undo the control. In addition,
through its rule regarding substantial change in circumstance
(§350.35), the commission will be able to enforce the controls
against many owners. In the case of innocent owner/operators
under §361.752(a) of the Texas Health and Safety Code, who
arguably do not have response obligations or other liability for
the conditions, the commission is requiring restrictive covenants
in favor of the state in such cases in order to be able to enforce
the controls.

Concerning §350.111, Fina commented that the Institutional
Controls requirements for both Remedy Standard A and Rem-
edy Standard B present a framework for class 1 and class 2
Offsite Groundwater of deed recordation or cleanup to MCLs.
This framework is unworkable, having severe negative conse-
quences. Under this framework, a landowner can demand ex-
orbitant monetary amounts for the deed recordation. These
proposed rules thrust the TNRCC into the middle of land dis-
putes. The TNRCC should remove the deed recordation re-
quirements. An alternative approach is to expand the definition
of Institutional Control. Zoning should be included in the defini-
tion. There is no technical or legal reason why zoning cannot
be the basis for Institutional Control.

Fina and others comment that the proposed rule requirements
for deed notice, VCP certificate of completion or restrictive
covenant, and landowner consent allow landowners to demand
exorbitant payments or "greenmail" from persons desiring to
remediate such property utilizing these institutional controls.
The commission disagrees. One restraint on this predicted
result is the alternative that persons may avoid deed notices,
VCP certificates of completion and restrictive covenants by
cleaning up to residential levels without controls. Also, persons
who think that a demand for compensation by a landowner
is exorbitant may utilize Alternative Dispute Resolution (ADR)

or seek a court decision on the matter through declaratory
judgement by asking a court to set damages in connection with
an action to allow filing a deed notice without the landowner’s
consent or in response to a landowner’s lawsuit for filing a deed
notice without his consent. A court determination of appropriate
compensation for deed notice, VCP certificates of completion
or restrictive covenants may also be obtained in an action
for trespass, property damage, nuisance, or personal injury
brought by the landowner in response to the contamination,
or in connection with an appeal in response to a commission
enforcement action.

While a determination of damages by a court does not automat-
ically compel the consent to deed notice by the landowner or the
execution of a restrictive covenant by an innocent landowner, it
is persuasive and may facilitate that consent or execution. Still,
a landowner may refuse and a court may refuse to compel it,
forcing a person to clean up to residential standards without
controls. If this result becomes too offensive, as experience in
the application of this rule is gained, legislation may be sought
by the commission or persons wishing to impose a cleanup on
unconsenting landowners allowing the commission to condemn
the property in such cases. Until the commission receives leg-
islative direction in this regard, landowner consent or cleanup to
residential standards without consent is required unless techni-
cally impracticable, the landowner cannot be found or an equiv-
alent zoning or governmental ordinance exists.

Concerning §350.111, Fina commented that other forms of
agreement with the landowner should be allowed. We have
agreements whereby we connected landowner to city water
supply and closed down the drinking water wells. Also, we
provided an indemnity to the offsite landowner.

Fina comments that the commission should not require deed
notices, VCP certificates of completion or restrictive covenants
if the landowner will agree to less, such as hooking up the owner
to a municipal water supply when groundwater use is restricted
as part of a remedial action. The commission disagrees. The
purpose of institutional controls is to give notice of and prevent
exposure to COCs both in the present and in the future. An
agreement with a current landowner that is not enforceable by
the commission, or that is not binding on future owners and
others such as lessees is not adequately protective of human
health and the environment.

However, providing an alternative water source could be an
acceptable portion of a response action, when combined with
institutional controls.

Concerning §350.111, Henry, Lowerre, Johnson & Frederick
commented that the use of deed notices will not meet federal
requirements under RCRA for the post-closure notices and
land restrictions contained at 40 CFR §264.119 and 40 CFR
§265.119.

Henry, Lowerre, Johnson, & Frederick comments that deed
notices will not meet the various RCRA requirements for
institutional controls. While not conceding that this assertion
is correct, the commission notes that if RCRA requirements
are more stringent than the proposed rule in this regard,
§350.2 states that the persons subject to these more stringent
requirements must comply with such requirements as well as
the rule. Restrictive covenant requirements when innocent
landowners are involved should meet RCRA requirements.
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Concerning §350.111(a)(5), KOCH commented that it would
be helpful if the commission provided examples or model
documents covering the various requirements for institutional
controls (e.g., §335.569, Appendix III).

KOCH commented that it would be helpful if commission
provided model documents for deed notice and restrictive
covenants. The commission had such documents and in its
previous proposal, included them as part of the rule. However,
many previous commentors complained about the length of the
rule and requested that much of the rule be set out in guidance
instead.

That is the course the commission has taken in this proposal.
Model deed notices and restrictive covenants will be provided
in future guidance.

Concerning §350.111(a)(5), KOCH commented that the pro-
posed TRRP rules state that information on environmental me-
dia containing COCs must be included in an institutional con-
trol. This requirement should be revised to state that only COCs
above PCLs should be listed.

KOCH comments that the institutional controls should only
require the listing of COCs above PCLs. The commission
agrees and is modifying the proposed rule to reflect this. COCs
below PCLs absent institutional controls are protective of human
health and the environment. Therefore deed notice, VCP
certificates of completion, and restrictive covenants regarding
COCs below PCLs is not required in such case, although
they may still be required based on limited land use such as
commercial/industrial.

Concerning §350.111(b), Chevron and Campbell, George &
Strong commented that mandating restrictive covenants as a
condition of closure where commercial/industrial standards are
relied upon for properties held by so-called innocent landown-
ers will bring only marginal benefits to the TNRCC and the en-
vironment. At the same time, a significant financial toll will be
exacted from the regulated community. Presently, a Texas Sen-
ate Bill has been introduced in the on-going legislative session
that will modify the existing statutory immunity provision so that
landowners that violate deed notices or other institutional con-
trols will lose their immunity status (SB 509). Assuming the bill
passes, the agency’s purported need for restrictive covenants
vanishes and they should be removed from the rule. Regard-
less of the passage of this bill, restrictive covenants should be
removed from the rule given their marginal benefits, their logis-
tical and legal problems, and the adequacy of existing agency
enforcement authority, as well as analogous CERCLA case law
defining the limits of the innocent owner defense. The language
pertaining to restrictive covenants should be replaced with lan-
guage that acknowledges the use of other institutional controls,
whether they be deed notices or local ordinances when the cir-
cumstances warrant reliance upon such ordinances.

Chevron and Campbell, George & Strong comment that SB 509
would eliminate the purported need for restrictive covenants.
SB 509 indeed would have allowed the commission to avoid this
requirement; however, it did not pass. Restrictive covenants are
needed to insure that innocent landowners observe controls.
As noted elsewhere, the CERCLA innocent owner limits do
not speak to the immunities found at §361.752(a) of the Texas
Health and Safety Code.

Concerning §350.111(b), Environmental Fuel Systems and
ICE commented concerning the value of regulatory database

searches and reporting, in order to avoid the use of deed
notices and restrictive covenants. The agency did a much more
thorough impact analysis with this rule package. But how will it
assess potential costs of restrictive covenants, and how do they
compare with costs of cleanups on example sites?

Environmental Fuel Systems and ICE commented that the com-
mission cost analysis should reflect the costs to secure institu-
tional controls. The commission agrees and has responded in
the RIA to this adoption.

Concerning §350.111(b), Fulbright & Jaworski commented that
the proposed rule would unnecessarily regulate land use and
interests in real property by requiring recording of deed notices
or entry of restrictive covenants on affected properties. Once
a cleanup notice is filed in the real property records, it will be
a part of the chain of title forever. It will be inexorably bound
to the land. The chain of title would contain all notices of any
kind, regardless whether they remained relevant. For example,
when a mortgage is filed it becomes a part of a chain of title
and remains so even after the mortgage is released.

Fulbright & Jaworski, arguing against deed notices and restric-
tive covenants, complains of the permanence of such records.
The commission responds that it is relying on that permanence
when it is necessary to give notice of and maintain the controls.
However, the commission has modified the rule to accommo-
date changed conditions. Should it come to pass that such con-
trols are no longer necessary, due, for example, to natural at-
tenuation, the commission will allow a superceding deed notice
or release of restrictive covenant to be filed without landowner
consent. The combination of the previous deed notice and the
superceding deed notice or release should be no more onerous
on real property than liens and lien releases, and mortages and
subsequent releases.

Concerning §350.111(b), Henry, Lowerre, Johnson & Frederick
commented that the rules provide for the elimination of most re-
quirements for deed recordation: The rules also eliminate most
requirements for notifications in deeds for much of the contam-
ination, even if the existence and extent of the contamination is
well documented by the responsible party.

Henry, Lowerre, Johnson, & Frederick comments that the rule
will eliminate the requirement for deed notice compared to
the current risk rules. The commission agrees that the rule
changes the requirement for institutional controls relative to
the current risk rule (30 TAC Chapter 335). The current
risk rules require deed notice of any contamination above
background. On the other hand, this rule requires deed
notice, VCP certificate of completion or restrictive covenants
when COCs are present above residential levels instead of
background. However, this level of notice and control protects
human health and the environment since such levels of COCs
are within acceptable risk limits should people or environmental
receptors be exposed.

Concerning §350.111(b), Henry, Lowerre, Johnson & Frederick
commented that deed restrictions limiting redevelopment of
contaminated properties would inhibit the City of Austin’s ability
to meet the desires of the East Austin community to reduce
the amount of dirty industry and contaminated property in close
proximity to residential areas.

Henry, Lowerre, Johnson, & Frederick comments that the use
of restrictive covenants as a control may inhibit cities such as
Austin from altering land use in response to citizens’ desires.
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The commission disagrees that a city’s ability to change zoning
is impacted. Cities may change zoning currently and in the fu-
ture without regard to actions taken on individual properties to
ensure protection of human health and the environment in ac-
cordance with the TRRP rule. Also, cities have condemnation
powers that may be utilized in such situations. After condem-
nation, the city may choose to perform additional cleanup and
impose zoning on the property such that different uses of the
property are mandated in the future.

Concerning §350.111(b), Ranger commented that the TNRCC
has proposed 13 different deed notices/restrictive covenants in
§350.111. To date, there have been thousands of PST sites,
for example, which have been closed without any of these
requirements. Ranger is unaware of any adverse impacts to
human health and the environment that have been caused as
a result of the PST program’s current or former closure rules/
guidelines. If there have not been any adverse threats to
human health and the environment as a result of the current
and historic PST closures, why does the TNRCC now propose
to put this tremendous burden upon PST owners? Where is
the cost benefit? The TNRCC through these proposed rule
provisions will cause innumerable unnecessary litigation cases
and will require that responsible parties hire an attorney for
virtually every site which they are trying to close. The TNRCC
should note that the existing deed certification and recordation
requirements contained in the Risk Reduction Rule, which are
far less onerous than the proposed deed notices/restrictive
covenants contained in the TRRP rules, are already considered
by the regulated community to be overly-burdensome, to create
unnecessary litigation, and to be counter-productive to site
cleanup efforts.

Ranger believes that the deed notice/restrictive covenant re-
quirements of the rule are more onerous than the current 30
TAC Chapter 335 rules and unnecessary. The commission dis-
agrees in part. The rule accomplishes the goals of notice and
control set out earlier. It is less stringent than current 30 TAC
Chapter 335 in that deed notice under the rule is triggered when
COCs will remain after the response action in excess of resi-
dential PCLs rather than when background levels are exceeded
as under the current Risk Reduction Rule. It is more stringent
than the existing rule in regard to the requirement for restrictive
covenants in some cases. This is necessary due to the pas-
sage of the innocent owner/operator statute that occurred after
30 TAC Chapter 335 was adopted. That law arguably changed
the ability of the commission to enforce the controls set out in
deed notices against innocent landowners.

Ranger is also concerned about the additional burden of deed
notices/restrictive covenants on PST owners. The additional
burden is due to the desire of the commission to treat con-
tamination from any source in the same fashion, and not make
artificial distinctions, for example, between benzene from a PST
and benzene from a chemical plant. The commission has previ-
ously explained its rationale for the need for deed notices, VCP
certificates of completion and restrictive covenants. This ratio-
nale applies equally to COCs from PSTs.

Concerning §350.111(b), Ranger commented that they believe
that the proposed TRRP rule deed notices/restrictive covenants
requirements overstep reasonable and responsible bounds of
regulatory authority, and unduly interfere with private property.
There are existing real estate notification and disclosure re-
quirements that citizens of the state must comply with, and that
provide for adequate protection of human health and safety.

Ranger recommends that the TNRCC focus the rules on site
investigations and cleanups, and allow the citizens of the state
to responsibly comply with existing real estate disclosure laws.

Ranger contends that the commission does not have the legal
authority to require deed notices/restrictive covenants, and
that in any event, current real estate disclosure laws provide
adequate protection of human health and the environment. The
commission disagrees. Under §5.102 and §26.011 of the Texas
Water Code, the commission has the statutory authority to
do those things necessary and convenient to accomplish the
goals of protecting human health and the environment. The
commission also has other statutory rule making authority. For
the reasons noted above, the proposed rules are necessary
and convenient. It also notes that deed notice requirements
have been a part of 30 TAC Chapter 335 since 1993 and
that deed notice as an appropriate regulatory tool has been
a part of the Texas Health and Safety Code for many years. To
date no one has legally challenged the 30 TAC Chapter 335
Risk Reduction Rule provisions as beyond the commission’s
authority. Real estate disclosure laws are not an adequate
substitute since they depend on private actions to enforce
necessary controls. Additionally, the commission needs the
ability to enforce controls if it is to perform its duty to the public.

Concerning §350.111(b), TCC and TXOGA commented that re-
strictive covenants may not be enforceable and could subject
the State of Texas to liability. A survey of the laws in other
states generally reflects legislative authorization for restrictive
covenant in favor of the state for correction action or similar pur-
poses. Texas law does not expressly include such authoriza-
tion. Authorizing legislation typically provides that an agency
may hold and enforce such restrictive covenant, and negates
certain defenses to enforceability. The absence of Texas au-
thorizing legislation could make restrictive covenant under the
proposed rule unenforceable.

TCC and TXOGA comment that the lack of specific legisla-
tion authorizing restrictive covenants may render the restric-
tive covenant in the rule unenforceable by the state. As noted
above, the commission is relying on its "necessary and conve-
nient" powers as well as its other rule making authority to sup-
port its ability to adopt restrictive covenant provisions. If a court
determines this portion of the rule is unenforceable, then the
commission will seek specific legislative authority in the future,
or at a minimum, re-evaluate the remedial response objectives
for affected properties with innocent owner/operators, possibly
leading to mandatory cleanups to residential levels.

Concerning §350.111(b), TCC and TXOGA commented that a
potential problem with restrictive covenants in the absence of
authorizing legislation is the possible legal exposure that may
result to the State of Texas. As grantee under a restrictive
covenant, the state may be found to have acquired an interest
in the affected property and thus to have become liable as a
potentially responsible party under federal law. The problem
could become particularly acute if the state was lax in enforcing
restrictive covenant (assuming they are enforceable). Strike all
restrictive covenant language from the rule, leaving only the
requirement for a deed notice.

TCC and TXGOA believe that the state may become a poten-
tially responsible party by a restrictive covenant that allows the
state to enforce an institutional control. This, they assert, may
result in the state acquiring a property interest that amounts to
ownership. The commission disagrees. A restrictive covenant
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with the state as a beneficiary does not convey an ownership
interest in the property to the state any more than a neigh-
bor becomes an owner of all property in a homeowners’ as-
sociation to which restrictive covenants apply. The neighbor
can enforce the restrictive covenants without a property interest
that amounts to ownership. In addition, §361.196 of the Texas
Health and Safety Code restricts liability of persons, including
the state, who render assistance in performing a remedial ac-
tion, to gross negligence or wilful misconduct, rather than the
strict liability of owners, operators, transporters and generators.
The Commission will not be legally exposed under these pro-
visions by requiring restrictive covenants in favor of the state.
There is a similar federal provision in CERCLA at 42 USC §9607
(d) which also sets a negligence standard rather than strict lia-
bility applicable to owners. This negligence standard exposure
exists on any federal superfund site that the state cleans up
pursuant to a grant from Region 6 or in a defense to a cost
recovery action against the state under CERCLA.

Moreover, recent Supreme Court cases would suggest the state
has sovereign immunity from private lawsuits under federal law
such as CERCLA.

Finally, it should be recognized that these instruments are filed
after remediation has been substantially completed. Liability for
the state, given the worst case asserted by TCC and TXOGA
would be for risk of additional cleanup after the commission has
approved the previous cleanup.

Concerning §350.111(b), Chevron and Campbell, George &
Strong commented that the incremental benefit to the public
or to agency from the restrictive covenant is hard to discern.
Failure to abide by restrictions outlined in a deed notice or other
institutional control already places him/her at significant risk to
regulatory enforcement under the broad enforcement authority
of the agency as well as potential tort-based claims where
affecting human health. Thus, the application of the immunity
defense based on an innocent owner or operator status is
unlikely to succeed in cases where a person; a) knew or should
have known about the deed notice provisions, b) ignored the
notice all the same, and c) proceeded with a change in the land
use.

The proposed use of restrictive covenants presents many
practical and logistical problems, is possibly legally flawed,
and is no more effective than a simple deed notice (30 TAC
§350.111(b) and (c)). The rule proposes the use of restrictive
covenants as an institutional control for on-site or off-site
properties held by an alleged innocent landowners (as defined
in Texas Health & Safety Code, §361, Subchapter V). These
properties include those involving cleanups to commercial/
industrial standards, variances in exposure factors, or increases
in the size of the soil exposure area. Restrictive covenants
pose both logistical and legal problems. We have identified
several of these problems in Exhibit II to this comment. Under
the proposed rule, a landowner must be convinced to execute
a covenant allowing the agency to take action directly against
him for changes in use. This control measure would go far
beyond the more customary tool, recording a notice in the
deed records for the county in question. But the incremental
benefit to the public or to agency from the restrictive covenant
is hard to discern. Failure to abide by restrictions outlined
in a deed notice or other institutional control already places
him/her at significant risk to regulatory enforcement under the
broad enforcement authority of the agency as well as potential
tort-based claims where affecting human health. Thus, the

application of the immunity defense based on an innocent
owner or operator status is unlikely to succeed in cases where
a person; a) knew or should have known about the deed
notice provisions; b) ignored the notice all the same; and c)
proceeded with a change in the land use. In Texas, a landowner
of commercial land is presumed to have knowledge of any
recorded instrument pertaining to real property. These legal
precedents in conjunction with the decisional law of CERCLA
provide ample authority for Texas courts to deny immunity to
those landowners that willfully ignore restrictions in a deed
notice. Additionally, the benefits of this additional requirement
are marginal, particularly compared to the transactional cost
and difficulties involved in procuring restrictive covenant from
reluctant or non-responsive "innocent" landowner. Moreover,
the landowner is likely to exact greater compensation from
parties that are requesting that he/she execute the covenant
than for the filing of a deed notice.

Chevron and Campbell, George & Strong also commented the
use of a restrictive covenant may violate certain provisions
in the Texas Property Code and Human Resources Code.
The Texas Property Code states that a "dedicatory instrument
or restrictive covenant may not be construed to prevent the
use of a property as a family home." A family home is a
"residential home that meets the definition of and requirements
applicable to a family home under the Community Homes
for Disabled Persons Location Act." That act is codified in
the Texas Human Resources Code Annotated, §123.001 (
West. 1998), and generally relates to the establishment of
a community home for disabled persons. Additionally, the
Texas Human Resources Code, §123.003(b), states that "(a)
restriction, reservation, exception, or other provision in an
instrument created or amended on or after September 1, 1985,
that relates to the transfer, sale, lease, or use of property
may not prohibit the use of the property as a community
home." In reviewing these statutory requirements in context with
the use of restrictive covenants proposed by the agency, the
commentors stated that it is conceivable that the issuance of
these covenants, which are intended for restricting land use
to commercial/industrial, could be construed as violating these
requirements. This is because the restrictive covenant would
prohibit the use of the land for residential purposes which
includes family and community homes. Chevron and Campbell,
George & Strong also stated that the enforcement of a restrictive
covenant is subject to many common law defenses. To be
successful in enforcing restrictive covenants, the agency must
prevail in a civil court setting. Several common law defenses
that historically been used to declare such restrictive covenants
unenforceable include, but are not limited to, waiver, estoppel,
abandonment, acquiescence in a violation, laches, release, and
change in condition. There is little doubt that these defenses
would likewise be used to defend against enforcement of the
restrictions by the agency. The commentors asked if the agency
intends to pursue enforcement of restrictive covenants, subject
to these common law defenses and others, in civil court using
taxpayers’ dollars, and stated that they hoped not.

TCC and TXOGA commented that restrictive covenants pose
both logistical and legal problems. Under the proposed rule,
a landowner must execute a covenant allowing the agency to
take action directly against him/her for changes in use. This
control measure would go far beyond the more customary
tool, recording a notice in the deed records for the county
in question. But the incremental benefit to the public or to
TNRCC from the restrictive covenant is hard to discern. Failure
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to abide by restrictions outlined in a deed notice or other
institutional control already places him/her at significant risk
of regulatory enforcement by the agency as well as open to
potential tort-based claims alleging adverse impacts on human
health. Requiring a restrictive covenant simply provides TNRCC
with a contractual claim against the landowner.

AFCEE commented that it appears that the TNRCC is proposing
the use of restrictive covenants because it believes that it will
be unable to effectively enforce deed notice restrictions on so-
called "innocent landowners" that qualify for statutory immunity
under the "Innocent Owner/Operator Program (IOP)" set out in
the Texas Health & Safety Code. While The AF understands
the commission’s concerns, we do not believe the contractual
action the state will inherit (to enforce the restrictive covenant)
will be more effective than an action brought by the TNRCC
under its broad enforcement authority in the Texas Water Code
and Texas Health & Safety Code. It seems unlikely that a
court of competent jurisdiction will hold a landowner immune
from liability to the state if that landowner has caused or
exacerbated contamination because it has failed to abide by
restrictions set out in an institutional control such as a deed
notice or a municipal zoning ordinance. The restrictive covenant
requirement should be removed and the rule should instead
re-state the TNRCC’s broad statutory enforcement authority to
enforce against all landowners that endanger human health and
the environment by violating institutional controls such as deed
notices and municipal zoning ordinances.

TCC, TXGOA, and others comment that a restrictive covenant
is a contractual claim that goes beyond normal regulatory
enforcement powers, is of uncertain benefit to the agency
and is unnecessary since private tort based claims will ensure
that controls are maintained. The commission disagrees that
the rule is unnecessary or of no benefit. As noted above,
the restrictive covenant requirements apply to the innocent
owner situations where, arguably, by statute, the innocent owner
would otherwise have no response action or other liability
regarding the contamination. The commission believes that the
quasi-contractual restrictive covenant that runs with the land
is likely necessary to fill the gap and allow the commission
to enforce the control against the innocent owner since the
restrictive covenant itself, standing alone, imposes a legal
duty on the landowner. The commission attempted to secure
statutory authority allowing more direct enforcement under SB
509. Unfortunately, this effort was unsuccessful, necessitating
continued reliance on restrictive covenants as proposed.

The commission should not rely on private parties’ tort based
claims to enforce necessary controls. Private parties may
decline to pursue rights they have for many reasons such as
lack of financial resources, lack of interest, lack of knowledge of
rights, or other factors. The commission must have the ability to
enforce the controls when private parties, for whatever reasons,
do not.

Chevron comments that restrictive covenants pose logistical
and legal problems including susceptibility to various legal de-
fenses such as lack of privity of estate, violation of the Prop-
erty Code and Human Resources Code in regard to Community
Homes, and waiver, estoppel, abandonment, acquiescence in
a violation, laches, release, and change in condition.

The commission agrees that restrictive covenants in favor of
the state are somewhat novel. But they are not unprecedented.
Other states use them. See TCC Comment, p. 5. While

it would be preferable to have explicit legislation solving the
potential issues noted in the comments, the commission is
prepared to accept these legal risks to avoid adverse effects
on human health and the environment resulting from the failure
of the current innocent landowner to maintain controls he
has agreed to or failure of a subsequent innocent landowner
to maintain controls. The commission notes that SB 0154
passed in the 76th Legislative Session which concluded May
31, 1999, contemplates restrictive covenants where the state
is a beneficiary. The commission believes this indicates the
concept has been legislatively recognized in Texas.

To the extent that defenses such as laches, waiver, acquies-
cence, etc., apply to these types of restrictive covenants in fa-
vor of the state, such defenses are not fatal to the concept, but
rather function as admonitions to the state to be vigilant and
take immediate action when a covenant is violated. In the case
of a change in condition such as natural attenuation that obvi-
ates the need for the restrictive covenant, there is no need for
its continued enforcement by the state. Under these circum-
stances the state would agree to release the covenant and has
so provided by amendment of this rule.

With regard to the Community Home issue, the restrictive
covenants would be released by the state if the property
conditions (COCs) were further remediated such that residential
use was safe. Thus, there is no violation of the Property Code
or Human Resources Code as contemplated by those statutes,
which contemplate permanent restrictions from otherwise safe
property being used as a community home.

Campbell, George & Strong comment that Federal Court deci-
sions show that the state can enforce against innocent landown-
ers without the use of restrictive covenants and that therefore
restrictive covenants are unnecessary. In the commission’s
opinion, this reliance on federal decisions under CERCLA is
misplaced. The innocent landowner defense under CERCLA is
much more narrow than the innocent landowner defense under
§361.752(a) of the Texas Health and Safety Code. The federal
defenses are analogous to §361.275 defenses in the Health
and Safety Code rather than the possibly unrestricted defense
under §361.752(a).

Concerning §350.111(c), Henry, Lowerre, Johnson & Frederick
commented that with respect to the request for consent, there
appears to be no prescribed format at this point in the process
for requesting the consent or providing information to the af-
fected landowner as to their rights and options for responding
to the request. Henry, Lowerre, Johnson, & Frederick is con-
cerned that the rule as presented may not require the respon-
sible party to provide sufficient information to unsophisticated
landowners as to how they may respond to the request to pre-
serve their rights.

Henry, Lowerre, Johnson, & Frederick comment that the com-
mission should promulgate landowner consent forms so that
unsophisticated landowners are not duped by persons seeking
their consent. The commission does not agree at this time.
It will, however, examine the consent documents provided by a
person to determine if they are clear as to intent. If the commis-
sion becomes aware of significant misrepresentations by per-
sons who secure landowner consent, it will become more pre-
scriptive in this regard in the future. The commission has also
modified the rule to require inclusion of the telephone number
of the Public Interest Counsel in requests made to landowners
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concerning deed notice, VCP certificate of completion and re-
strictive covenant.

Concerning §350.111(c), Henry, Lowerre, Johnson & Frederick
commented that if TNRCC wishes to limit the use of groundwa-
ter beneath a city street, that limitation should be imposed on
the adjacent property owners because they, and not the right-
of-way holder, have the right to use the groundwater.

Henry, Lowerre, Johnson, & Frederick comments that the
commission should impose institutional controls on property
owners that are adjacent to a city street if water under the
streets is to be restricted. The commission disagrees. The
property owner should be the person to whom the institutional
control applies because that person may prevent access to the
water most directly. What the commentor may be referring
to is the common situation where the city does not own the
property beneath its streets, but merely holds an easement.
The property to the middle of the street is commonly owned
by the adjacent property owners. The application of this rule
to the property owners is protective in this case and is the
result the commentor desires. However, if the city in fact owns
the property beneath the street, the institutional control will be
applied to the city, since as property owner it can prevent access
to its property for these activities.

Concerning §350.111(c), Strasburger & Price commented
that to be consistent with §350.111(b)(5)(6)(10)(11)(13),
"landowner" in §350.11(c) should be replaced with "landowner
who is an innocent owner or operator." For the same reason,
the fifth sentence of this provision should be clarified to
provide: "A restrictive covenant will be the required institutional
control for the landowner who is an innocent owner or operator
with the exception of institutional controls required under
§350.31(h) and §350.74(b)(1) of this title (relating to General
Requirements for Remedy Standards and Development of
Risk-Based Exposure Limits, respectively)." In addition, there
appears to be a typographical error in this sentence when it
refers to §350.74(a)(1). Section 350.74(a)(1) does not exist.
The TNRCC is probably referring to §350.74(b)(1).

Strasburger & Price points out several areas needing clarifica-
tion. The commission agrees and makes changes to make its
intent clear.

Section 350.74 (a)(1) reference is changed to §350.74(b)(1).

In addition, the commission has clarified §350.111(c) so that re-
strictive covenants are more clearly related to innocent landown-
ers.

Concerning §350.111(c), Amoco commented that to require fur-
ther consent as to an on-site property does not provide no-
tice to the landowner as much as it does provide an oppor-
tunity for the landowner to nullify or renegotiate existing con-
tractual rights of the operator. The agency should not require
landowner concurrence when the landowner has, in effect, al-
ready concurred. The concurrence of the landowner should only
be required when the operator does not otherwise have contrac-
tual authority from the landowner. And in no case should the
landowner have to actually sign a deed notice or other instru-
ment of institutional control. From the operator’s standpoint,
the requirement of landowner concurrence for a deed notice
provides the opportunity for the landowner to "hold up" the op-
erator and frustrate remediation efforts. Usually, if an operator
does not own the property, the operator holds a lease or grant
from the landowner to occupy and possess the land. Express

or implied in such lease or grant would the right to conduct op-
erations on the land and to file of record any required regulatory
notice related to its operations. Indeed, the lease or grant it-
self may be recorded and thus serve as notice of operations on
the property. If the landowner desires to restrict the operator
from recording the lease or grantor any related regulatory no-
tice, then the landowner should include such restriction in the
lease or grant.

Amoco suggests that existing leases or grants, "in effect,"
already provide landowner consent to an operator who wishes
to utilize institutional controls. The commission disagrees.
Unless explicitly stated in the lease or grant, the owner has not
consented to a cleanup that limits the future use of his land after
the lease or grant expires. If the lease or grant does explicitly
give the consent of the landowner to the institutional control, the
operator may enforce that agreement and ask a court to compel
the landowner to evidence that consent to the commission.

Concerning §350.111(c), Amoco commented that a deed notice
should not require the consent of the landowner. The explana-
tion to the proposed rule seems to contradict itself when it states
that landowner concurrence is only necessary for a restrictive
covenant: "Under the proposed rule, a restrictive covenant must
be enforceable by the state and must be filed by the landowner,
unlike deed notices which may be filed by others without the
landowner’s consent." Perhaps unintentionally, the agency’s ex-
planation states the preferred position - landowner concurrence
should not be required for deed notices.

Amoco comments that the commission should not require
landowner consent to a deed notice since the commission
admits deed notices can be filed without landowner consent.
The commission disagrees. While it is true that deed notices
may be filed without landowner consent, the commission,
having required deed notice to be filed for certain cleanups,
may nonetheless be exposed to a takings claim without that
consent. Therefore, the commission is requiring landowner
consent in most cases for a deed notice to satisfy the rule’s
institutional control provisions. In addition, the landowner’s
consent will assist in maintaining the long term effectiveness
of the institutional control on the land owned by the consenting
landowner.

Concerning §350.111(c), Amoco commented that if the commis-
sion retains the requirement of landowner concurrence as set
forth in the proposed rule, the practical effect will be that the
operator must purchase the property from the landowner and/
or pay an unreasonable amount of compensation. The commis-
sion cites concerns over "takings" claims by landowners. But
the commission will in effect require that the operator take the
property through purchase, without benefit of the right of emi-
nent domain. The agency is in a better position that the operator
to require landowner concurrence, particularly if the agency is
supported by legislative authorization.

Amoco comments that the effect of the rule will be additional
expense for persons wishing to place institutional controls on
other’s property. However, it may or may not be correct that
the total cost associated with cleanups will rise compared to
current situations due to the cost for consent to institutional
controls. The expenses necessary to secure landowner consent
are related to the environmental contamination event that
precipitates the need for institutional controls. Property owners
already have the right to sue for various damages resulting
from COCs on their property. Those damage costs must be
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part of any comparison of total cost with and without consent
requirements. They are likely reduced when the landowner has
consented to the institutional control, off-setting any purported
avoided costs if consent is not required. Additionally, the use
of institutional controls may reduce cleanup costs that would
otherwise be required for a cleanup that does not utilize controls,
resulting in reduced total cost even if there are additional costs
to secure consent.

Institutional controls are necessary to give notice and give the
commission the ability to enforce the controls. At the same time
it is the requirement for institutional controls in certain situations
that may expose the commission to a takings claim. Even
if there is additional total cost involved to obtain landowner’s
consent, landowner consent is necessary to avoid a takings
risk to the commission, and the commission is not willing to
accept that risk and inadvertently share in the cost associated
with remediating COCs for which others are responsible.

Amoco also comments that the requirement for landowner con-
sent will compel the person wishing to utilize institutional con-
trols to purchase the land or pay an unreasonable amount of
compensation. The commission disagrees. While a land pur-
chase may be a cost-effective choice considering all costs asso-
ciated with the COCs, settlements for reasonable compensation
frequently can be reached through compromise.

If landowners are also responsible parties, that is if they do not
have defenses to responsibility, the person seeking landowner
consent will have leverage to obtain it with a reasonable
settlement.

Finally, it does not follow that the cost of purchase of the
land or to secure the landowner’s consent, if necessary, is an
unreasonable cost. What is an "unreasonable" amount depends
on whose point of view is being consulted. The landowner may
have a different view from the person responsible for the COCs.

Concerning §350.111(c), Amoco commented from the
landowner’s standpoint, consenting to a deed notice could
subject the landowner to liability and prevent the assertion of
certain defenses, such as the innocent landowner defense
under federal law. By consenting to a deed notice, the
landowner arguably may be adopting and ratifying the actions
of the person who placed the COC on the property. The
explanation to the proposed rule seems to recognize this
point: "Landowner consent to the placement of physical and
institutional controls is effectively an acknowledgment, and
agreement by that landowner of the conditions necessary for
the control." In effect, the landowner could become a potentially
responsible party under both present laws and possibly more
restrictive future laws. No landowner will ever consent to a
deed notice if that is a possible result.

Amoco believes that landowner consent will subject the owner
to liability he would not otherwise have. The commission agrees
with respect to restrictive covenants and innocent landowners.
Indeed, that is the commission’s rationale for the necessity of
restrictive covenants when an innocent landowner is involved.
However, the commission disagrees that the consent and
accompanying landowner obligations imply liability beyond the
explicit controls to which the landowner has consented. In other
words, by consenting to an obligation to maintain or not remove
controls, a landowner does not consent to all forms of liability
for the underlying contamination.

Concerning §350.111(c), Henry, Lowerre, Johnson & Frederick
commented that TNRCC should clarify whether an "interest
holder" is synonymous with "landowner."

Henry, Lowerre, Johnson, & Frederick wants the commission to
clarify whether an interest holder is a landowner. The commis-
sion responds that not all interest holders are landowners.

Concerning §350.111(c), Henry, Lowerre, Johnson & Frederick
commented that in the event the landowner and responsible
person do not agree on a remedy standard, who makes the
final decision?

Henry, Lowerre, Johnson, & Frederick asks, "If a landowner and
responsible party do not agree on a remedy standard, who de-
cides?" Any remedy requiring institutional controls must be con-
sented to by the landowner except for technical impracticability
situations where the court process applies or where equivalent
zoning or government ordinances exist or where the landowner
cannot be found. In most cases, however, the landowner has
final decision making authority on the remedy standard applied
to his land.

Concerning §350.111(c), AFCEE commented that it is unclear
whether written consent from the landowner is required for filing
of a deed notice. Second, the last sentence in the main body of
§350.111(c) is completely unclear. The first clause of the last
sentence of paragraph (c) is inconsistent with the first sentence
of paragraph (c). The rule as proposed states no restrictive
covenant has to be filed with the landowner is not an "innocent
owner" as that term is defined at Texas Health & Safety Code
§361.751(2). The rule does not go on to state that a deed
notice is required instead, so it could lead one to conclude that
no institutional control has to be filed when the landowner is not
a "innocent owner." The landowners are "responsible parties,"
and jointly liable. No flexibility is available in the case of dry
cleaning facility operators.

AFCEE comments and asks if landowner consent is required
by the rule for deed notices and restrictive covenants. The
answer is "yes". Explicit consent is required for deed no-
tices. Since restrictive covenants may only be executed by
a landowner, landowner consent is effectively given when the
landowner signs the restrictive covenant, although consent is
not specifically required.

Additionally, deed notices are required for institutional controls
when the property is not owned by an innocent landowner. The
rule has been modified to make this more clear.

AFCEE also comments that no special relief from the rule is
available to dry cleaners. This is correct. The commission is
seeking consistency and to that end it is the existence of the
contamination and the fact that it is on other’s property that are
the relevant factors in the applicability of the rule. The necessity
for notice and ability to enforce controls do not disappear when
dry cleaners or other tenant businesses are involved.

Concerning §350.111(c), Phillips commented that the rule
requiring the remediator to obtain a restrictive covenant from
a landowner is bad public policy that will be likely to cause
unnecessary litigation between private parties. There is no
reason why this issue should be handled any differently than
it is currently handled under the Underground Storage Tank
cleanup laws. Affirmatively requiring the person performing the
remediation to obtain a restrictive covenant places the TNRCC
in the middle between private parties, and it will cause more
money to be spent on litigation instead of remediation.
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The government should allow the private parties to settle any
differences in a neutral context. If the government forces
one party to obtain a covenant from the other, the party can
withhold the covenant and try to obtain the difference in the
cleanup costs as private settlement damages by withholding
the covenant. This tilting the balance between the landowner
and the remediator is not good public policy.

Any damages paid to the landowner should be based on any
lost value of the land, not the difference between the cleanup
costs associated with obtaining or not obtaining the covenant
from the landowner.

Further, it does not address the situation in which the landowner
may be partly at fault for the pollution or its extent.

In effect, this proposed rule would allow the landowner to obtain
a large share of the cleanup costs and stick it in his pocket,
rather than devoting it to cleanup. This changes existing Texas
law, which in most cases bases the damage to property from
pollution on the decreased value of the land, and limits it to
the market value of the land before and after the incident. Any
change, which has this dramatic effect on the relationship of
private parties, should be subject to the legislative process, not
rulemaking.

The commission has responded to many of these comments
earlier. With regard to current PST practices, the commission
notes that the Innocent Owner/Operator statute was passed
in 1997 while the PST program in large part began in 1989.
The commission, as explained elsewhere, believes restrictive
covenants are necessary to address the 1997 change in the
law.

Concerning §350.111(c), PIC commented that it fully supports
the concept of requiring written landowner concurrence prior to
the filing of an institutional control in the real property records.
The PIC agrees that the TNRCC must be assured that the
affected property owner consents in order for TNRCC to avoid
potential "takings" claims. The PIC encourages the Commission
to not be swayed by any arguments that such a policy allows
landowners to engage in "greenmail." To the extent that affected
landowners may require compensation for such a burden being
placed on their property, the PIC believes such parties have
a right seek compensation for any use, burden, restriction,
impairment or encroachment on their property. This should
be considered a cost of business for the responsible party
and a foreseeable result of their actions which have caused
or contributed to the contamination of someone else’s property.
The amount of compensation due to an affected landowner in
an individual case should be determined by the market and by
the individual parties affected by the negotiations. Moreover,
the PIC believes that the commission should not be placed in
the untenable position of being an arbiter of reasonableness
in such situations. Placing the TNRCC as an intermediary
in such a case would encourage unnecessary government
intervention in matters of individual property rights and private
business. The rule requires a person to submit a written
request to the landowner to obtain permission to file the deed
notice or to have the landowner file a restrictive covenant.
However, there is no prescribed form for requesting the consent
or providing information to the affected landowner as to their
rights and options for responding. The PIC is concerned that
the rule as presented may not require the responsible party to
provide sufficient information to landowners. The rule simply
requires that the request must contain a copy of the proposed

institutional control and a "clear explanation of the content and
purpose of the institutional control." The preamble states the
following:

The commission emphasizes that it is the innocent landowner’s
decision to allow an institutional control to be placed on the
landowner’s property. The innocent landowner can refuse to
consent to the placement of an institutional control which effec-
tively forces a residential-based Remedy Standard A response
action. 24 TexReg 2233 (March 26, 1999)

Emphasis of this point should be made not only in the preamble,
which is unlikely to be seen at this point by the majority of
landowners who will be affected by this rule in the future, but
also in the individual requests for written landowner concurrence
which will be sent to and read by these innocent landowners.
Without a prescribed form, persons may manipulate the request
for consent in such a way as to give the impression that the
recipient of the request has no choice in the matter. The public
could be seriously misled about their rights without a prescribed
form of notice providing more information about their rights to
have input regarding the remediation of their own property.
It should be made clear in a prescribed, uniform notice that
the recipient of the request has the option of granting–or not
granting–permission for the filing of an institutional control and
the consequences of both of those options. Additionally, the
rule should require that along with the copy of the proposed
institutional control, the landowner be provided with a copy
of rule §350.111 (with emphasis on subsections (c) and (d))
and the name, address and phone number of an independent
contact at the TNRCC–from the executive director’s staff, the
Office of Public Assistance, or the Public Interest Counsel–
in the event the landowner has questions about their rights
upon receiving the request for their permission. The notice
should also suggest that the landowners return their response
by certified mail.

Concerning §350.111(c), Henry, Lowerre, Johnson & Frederick
commented that they fully support the concept of requiring writ-
ten landowner concurrence for a deed notice/deed restriction
on such person’s property. Henry, Lowerre, Johnson, & Fred-
erick agrees that the TNRCC must be assured that the affected
property owner consents in order for TNRCC to avoid potential
"takings" claims. Henry, Lowerre, Johnson, & Frederick encour-
ages the commission to not be swayed by any arguments that
such a policy allows landowners to engage in "greenmail". To
the extent that affected landowners may require compensation
for such a burden being placed on their property, Henry, Low-
erre, Johnson, & Frederick believes such parties have a right
seek compensation for any use, burden, restriction, impairment
or encroachment on their property.

The PIC comments that the rule should require the person
seeking the landowner’s consent to provide a copy of the
relevant part of the rule and the name, address and phone
number of an independent contact at the commission with
whom the landowner can consult. The commission agrees to
amend the rule to require the person to provide the contact
information for the Commission Public Interest Counsel, but
disagrees that a copy of the rule must be provided as the
landowner can contact the agency to obtain relevant copies
of the rule. The commission has previously responded to
the comment concerning misleading documents used to obtain
consent. The commission does not believe it is necessary
that landowners responses be returned by certified mail. The
person must secure consent to satisfy cleanup requirements.

24 TexReg 7682 September 17, 1999 Texas Register



This provides incentive. Penalties for false filings are adequate
to prevent fraud.

Concerning §350.111(c) and (d), Strasburger & Price com-
mented that the combination of these provisions seem to imply
that the regulated entity is to place a notice in the deed records
without the landowner’s consent. In this situation, the relation-
ship between the regulated entity and the land owner is probably
adverse. The TNRCC should not require the regulated entity to
perform actions that may subject the regulated entity to further
liability. The TNRCC should have the authority to require the
landowner to file the required document. Takings should not be
an issue since the compensation due the landowner has been
registered with a court. See 24 TexReg 2451. The following
should be added to this section: "When the provisions of this
subsection (d) are met, the landowner shall record the institu-
tional control required under this chapter in the real property
records."

Strasburger & Price comments that takings should not be
a concern of the commission since the landowner will have
been compensated. This is true in the case of technical
impracticability situations where the court has determined the
damages and those damages have been paid into the court
registry.

Accordingly, in the case of technical impracticability and inno-
cent landowners under §361.752(a) after the court proceeding
and if the innocent landowner still refuses consent, the person
shall file a deed notice on the affected property. The commis-
sion has modified the rule to make this clear. This notice is an
acceptable institutional control without the necessity of consent
by the innocent landowner. Due to §361.752(a) of the Texas
Health and Safety Code, the commission has concerns about
its ability by rule to compel the innocent landowner to file a
restrictive covenant or deed notice as Strasburger & Price sug-
gests.

In situations that do not involve technical impracticability,
landowner consent is required before the commission will
accept a deed notice or VCP certificate of completion as an
adequate institutional control under the rule, whether or not a
person has already filed a deed notice or VCP certificate of
completion on the affected property.

Concerning §350.111(c),(d), AFCEE commented that even if
the restrictive covenant requirement is removed or technical
impracticability can be proven, the consent and compensation
procedures associated with deed notices will be extremely
disruptive of the cleanup process for facilities with potential off-
site impacts over a wide geographic area. Put simply, such
sites will potentially, even likely, be required under the TRRP to
obtain consent from or declaratory judgments against hundreds,
if not thousands of landowners. The consent and compensation
process mandates consent or compensation by rule that would
otherwise be the subject of private negotiations. The draft rule
also appears to pre-suppose that the landowner would receive
compensation from the court.

AFCEE comments that the consent and compensation proce-
dures will be extremely disruptive of the cleanup process. Under
these rules, there should be minimal additional disruptions be-
yond the current situation. The commission currently requires
landowner consent. Persons filing deed notice without con-
sent (as the AFCEE would apparently advocate) would face
disruptive court actions such as slander of title as well as other
court actions related to the contamination such as trespass and

damages. With the current consent requirement, settlements
have been and are reached, and this rule does not prevent
such alternative procedures or negotiations to secure consent.
In addition, the Innocent Owner/Operator statute provides that
such persons lose their immunity if they do not grant access for
cleanup. The commission assists in the process of gaining ac-
cess with its alternative dispute resolution office and the threat
of enforcement against landowners who refuse to grant access
pursuant to Texas Health and safety Code §361.751. The com-
mission will continue to utilize these procedures under this rule.

AFCEE comments that the proposed rule presupposes that
a court will award damages to a landowner in all technical
impracticability situations. The commission agrees with the
comment and modifies the rule to state, "if any" to avoid this
presupposition.

Concerning §350.111(c),(d), AFCEE commented that the
TNRCC should adopt a modified deed notice consent and
compensation process for landowners which, after full notice
to the landowners, stays the consent and compensation
requirements until the off-site property is to be conveyed.

AFCEE and others comment that the court process related to
technical impracticability should be delayed until the property is
to be conveyed by the landowner. The commission disagrees.
Such a delay would not allow the commission to enforce the
controls against the current innocent landowner, which is one
of the goals of the process. The deed notice and substantial
change rules allow the commission to maintain controls when
the current owner is not an innocent landowner under Texas
Health & Safety Code §361.752(a). A deed notice also functions
as overt and clear notice of conditions that must be observed
by a non-innocent landowner or that should be observed by
an innocent landowner. This will assist the commission in
maintaining the controls. The restrictive covenant rules allow
the commission to maintain the controls when the current owner
is an innocent landowner.

Concerning §350.111(d), Henry, Lowerre, Johnson & Frederick
commented that the commission should eliminate the Private
Condemnation Authority. The new authority given to the
responsible parties is very bad public policy and not authorized
by TNRCC’s enabling legislation. Even limited use of the rule
allowing the responsible party to go to court to "condemn" the
reduced value of a contaminated property would be extremely
unfair to the innocent property owners. Those property owners
would be forced to accept the value set by the responsible party
or hire an attorney and expert to fight that evaluation in court.
In addition, since this apparently would be the first use of such
a private right of condemnation in Texas, it would set a very bad
precedent. The existing private dispute resolution mechanisms
must be allowed to resolve private disputes. The proposed
TRRP would shift the balance in favor of the responsible parties.

In addition, the landowner is not provided an opportunity to par-
ticipate effectively in TNRCC’s decisions that are a prerequisite
to this private condemnation. In particular, TNRCC’s decision
on the feasibility of the clean-up on a third party’s land is not
one that should be made solely by TNRCC and the person re-
sponsible for the contamination. The affected landowners must
be allowed to challenge any claim of a lack of feasible remedia-
tion that is used as a basis for the private condemnation action.

Henry, Lowerre, Johnson, & Frederick comments that the court
procedure in technically impracticability situations amounts to
allowing private parties condemnation powers. The commis-
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sion disagrees. It should be observed that the commission is
not giving permission to contaminate land beforehand against
a landowner’s consent. The land is already contaminated, and
it is technically impracticable to clean it up to the point where
institutional controls are not needed. Since the need for an
institutional control cannot be reasonably avoided, the only is-
sue left is damages, if any. Unlike condemnation, the use of
the landowner’s property is not a matter of convenience, but
of necessity to assure protection of human health and the en-
vironment from unacceptable risk. Landowners may also par-
ticipate in the technical impracticability decision by examining
open records submitted by the person to the commission and
commenting to the project coordinator.

Concerning §350.111(d), Brown McCarroll & Oaks Hartline
commented that the section sets out a procedure to demon-
strate compliance with "landowner consent" requirements when
such consent cannot be obtained. Brown McCarroll & Oaks
Hartline supports TNRCC’s inclusion of a mechanism to bypass
landowner consent to record institutional controls in certain cir-
cumstances. Without §350.111(d), as TNRCC is aware, it would
be possible for a landowner to hold an entire project hostage
for excess monetary gain. Brown McCarroll & Oaks Hartline
requests, however, that the provision also allow compensation
to be determined through arbitration or mediation because of
the time that can be involved in judicial resolution of appropri-
ate compensation.

Brown McCarroll & Oaks Hartline supports the bypass mech-
anism provided in the rule to avoid the necessity of landowner
consent in the case of technical impracticability. Brown, McCar-
roll comments that the rule should provide for additional mecha-
nisms such as arbitration or mediation. The commission agrees
that such mechanisms are appropriate tools for resolution and
are already available to the parties if they agree. The com-
mission is seeking landowner consent, whether it is arrived at
through negotiation, mediation, arbitration, or settlement. How-
ever, if these methods fail, the court is the authority to finally
settle disputes on damages, if any, due to necessary institu-
tional controls.

Concerning §350.111(d), Chevron and Campbell, George &
Strong commented that the consent and compensation pro-
cedures associated with the filing of deed notices on off-site
properties should be refined to require consent only if the no-
tice permits or requires a physical intrusion of the property or
requires the maintenance of a physical control. There are two
apparent purposes behind the consent and compensation pro-
cess currently proposed in §350.111(d). First, the agency is
interested in the long-term effectiveness and reliability of re-
sponse actions. Second, the agency fears "takings" litigation
would ensue if the TRRP allows deed notices to be executed
without either landowner consent or a declaration by a court of
competent jurisdiction that an amount has been paid into the
court’s registry sufficient to compensate the landowner for any
devaluation attributable to the recording of the deed notice.

The agency’s first goal of ensuring long-term effectiveness for
response actions can be accomplished without the need for
the currently proposed consent and compensation procedures.
By requiring deed notices or some other functionally equivalent
institutional control (e.g., a reliable municipal ordinance), future
landowners will be fully informed of the response and the
consent or compensation of the current landowner will do
nothing to help in that regard.

To address the agency’s takings concerns, a number of refine-
ments could be made to the rule that will alleviate many of the
burdens of the current proposal and still substantially diminish
the agency’s risk of takings liability. Because the bulk of takings
litigation revolves around actual physical intrusion of property,
we suggest that the proposed rule be tailored to reduce the risk
of that type of takings claim. As for the agency’s apparent con-
cern that a "regulatory taking" could be claimed based solely
on the impact of the deed notice, we believe that concern is not
warranted. The agency need not look any further than its own
proposed Takings Impact Analysis ("TIA") to understand why the
mere filing of a deed notice cannot constitute a taking. On page
4 of the TIA, the agency concludes that the proposed TRRP "is
not a producing cause of any diminution of property" because
"levels of COC are already present at the affected property; and
it is the presence of these chemicals that may have caused any
property devaluation. . . . Therefore, the proposed rule does
not and cannot constitute a taking as defined by statute."

Chevron comments that if the commission has concerns about
takings exposure, the requirement for landowner consent should
be limited to physical intrusions on property. The commission
disagrees. While physical intrusions are the most apparent
types of takings, diminution of value without physical intrusion
has similar status in the law. Indeed, the damages due to
a property owner when there has been no physical intrusion
may exceed those involved with a physical intrusion. The
essence of the commission’s takings concerns has to do with
a possible judicial perception that the commission has aided,
approved or compelled the damages due to the imposition
of an institutional control. By requiring landowner consent
in all cases of deed notice or VCP certificates of completion
except in cases of inability to locate a landowner or technical
impracticability, a court determination of damages in cases of
technical impracticability, and payment of those damages, the
commission avoids that perception.

Although Campbell, George & Strong recognize that the com-
mission is also concerned with regulatory takings exposure,
they comment that the commission has admitted in its TIA that
the mere filing of a deed notice is not a taking. While that is
the position of the commission, the commission also recognized
the legal risks involved. See also the comments of Henry, Low-
erre, Johnson, & Frederick and the PIC concerning "takings"
exposure. Campbell, George & Strong have focused on only
one statement by the commission. Elsewhere, the commission
notes that some real estate experts say that the filing of a deed
notice alone reduces property value by 20%-30%. The commis-
sion also expresses its difficulty in assigning the devaluation to
the contamination or the deed recordation exclusively. As stated
in the Preamble for the proposed rule, "Institutional controls may
be a primary factor in devaluation of property according to real
estate professionals. . . . It is difficult for the commission to
distinguish between the reductions in property values due to the
presence of remaining contamination and reductions due to the
implementation of institutional controls, which inform others of
the presence of contamination."

If the commission is challenged that its rule constitutes a regula-
tory taking, it reserves the right to argue as Campbell, George &
Strong suggest. However, the commission recognized the risk
of relying on such a defense in the TIA and performed further
analysis in the TIA as if a prima facie takings were implicated.

The commission has responded to the municipal ordinance
point elsewhere.
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Concerning §350.111(d), Chevron commented that they have
two concerns regarding the consent and compensation require-
ment. First, provided that a remedy is technically impractica-
ble, is the agency still going to require a person to conduct the
cleanup despite this fact if a landowner refuses to allow the filing
of an institutional control, but no court has heard the matter?
This seems somewhat inappropriate. The rule should recog-
nize this potential scenario and provide the person with some
form of relief other than ordering a cleanup that will serve little
to no purpose. For example, the rule should allow the person
at least two years to reach some form of agreement with the
landowner regarding the use of an institutional control.

Second, having this requirement so narrowly defined so as to
require that a court of competent jurisdiction must render final
judgment with all costs to be paid into the court registry is
virtually impossible in today’s society. Surely other mechanisms
suffice to demonstrate satisfactory resolution, such as: a)
competent evidence that the matter was mediated and payment
was made to the landowner or b) an out-of-court settlement
compensating that landowner for the diminution in value of his/
her property and that payment had been made.

To address these additional concerns about consent/compen-
sation, where required, the rule language should be modified to
allow for more flexibility in dealing with non-responsive landown-
ers regarding deed notices, especially where an access agree-
ment is also at issue. In the attached table (Exhibit 1), we
include revisions to proposed §350.111(d) that allow sufficient
flexibility in dealing with non-responsive landowners, including a
provision that gives the person at least two years to resolve the
matter before being required to pursue an alternative response
action. The agency should also confirm in the preamble to the
final rule that it will continue to follow its current practice of
writing the landowner to encourage access cooperation and to
inform the landowner of the risk of enforcement under the Texas
Water Code if access is denied.

Chevron asks if the commission will still require cleanup if the
landowner will not consent to deed notice, VCP certificate of
completion or a restrictive covenant in technical impracticabil-
ity situations prior to a court ruling. The commission responds,
"Yes". The TNRCC will have agreed that a cleanup without con-
trols is technically impracticable. The contamination needs to
be addressed. The only question is the damages due to the
necessary controls. The responsible person must proceed with
cleanup and file a deed notice without the landowners consent,
and thereby meet the requirements of this rule.

Chevron comments that the rule should allow settlements
leading to landowner consent between persons in lieu of court
proceedings. The commission agrees. If a settlement prior to
a court action results in a landowner agreeing to a deed notice
or restrictive covenant, that is satisfactory. The court procedure
set out in the rule is a procedure by which the consent issue
may be resolved in cases of technical impracticability when
the parties cannot agree. Therefore, the commission did not
intend to preclude settlements or other resolutions. Settlements
and other resolution methods amount to consent and thus the
provisions of subsection §350.111(d) are avoided.

Chevron is concerned that the process in the rule regarding
innocent landowners and restrictive covenants will result in the
exposure of persons to enforcement by the commission when
a landowner is uncooperative and a court has not yet ruled
on the damages. Due to this concern, Chevron requested a

two year period to pursue court actions to resolution. The
commission responds that it has enforcement discretion. If
the person proceeds expeditiously to secure a court decision,
the commission will not initiate enforcement. However, if the
person is dilatory in pursuing a court decision on damages,
the commission will initiate enforcement against the person.
Therefore, the commission is not specifying any particular time
period in the rule to pursue court action to resolution.

Concerning §350.111(d), Chevron commented that the deed
notice consent and compensation procedures in the proposed
rule should be refined to allow parties to resolve consent issues
themselves without the interference of mandatory consent
and compensation requirements in the TRRP, except perhaps
where the deed notice requires an actual physical intrusion
of the off-site property or the maintenance of a physical
control on that property. In the limited circumstances where
the consent and compensation procedures apply, the TNRCC
should continue its current practice of writing the landowner to
encourage cooperation and to inform the landowner of the risk
of enforcement under the Texas Water Code if access is denied.

Chevron commented that the commission should confirm its
current practice of writing the landowner when the person can
demonstrate that access has been requested, but is denied
unreasonably. The commission agrees that it will continue
this practice. It notes that the innocent landowner statute
conditions the immunity from liability on providing access. The
commission will use its alternative dispute resolution capabilities
and enforcement authority if access is denied unreasonably.

Concerning §350.111(d), AFCEE commented that subsection
(d) can be read one of two ways: First, it could be read as
an exception to the general requirement in the first sentence
of subsection (c) to obtain landowner consent before filing any
type of institutional control. Or, it could only apply under the
circumstance described in subsection (c)(2)–when a person
can show that it is technically impracticable to meet remedy
Standard A for residential use. Second, language in subsection
(d)(2) contains implicit presumptions that; 1) landowners are
not responsible parties under Texas Health & Safety Code as
"owners" of contaminated property, and are not strictly, liable for
cleaning up the property; and 2) monetary damages are due to
the owners. These two implicit presumptions are astounding in
their implications.

AFCEE comments and asks if landowner consent is required by
the rule for deed notices and restrictive covenants. The answer
is yes. Explicit consent is required for deed notices except
when the landowner cannot be found or §350.111(c)(3) or (d)
has been satisfied. Since restrictive covenants may only be
executed by a landowner, landowner consent is effectively given
when the landowner signs the restrictive covenant, although
consent is not specifically required. However, in technical
impracticability situations where the court procedure has been
followed and the landowner refuses to consent or execute a
restrictive covenant, the person shall file a deed notice without
the landowners consent. The commission has revised the
language in the rule to make it clearer in regard to these
intentions. If landowners are also responsible parties, that
is if they do not have defenses to responsibility, the person
seeking landowner’s consent will have leverage to obtain it with
a reasonable settlement. AFCEE expresses doubt that some
landowners are not liable for contamination on their property.
This is the effect of the Innocent Owner/Operator statute for off
site owners of impacted property. In regard to landowner liability
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for monetary damages, the commission has modified the rule
to state, "if any."

Concerning §350.111(d), Amoco commented that one possible
improvement to the rule would be to have the "technical
impracticable" exception apply to all landowners, that refuse
to consent to deed notice. A better approach to the problem
of the recalcitrant landowner would be to fashion a broader
exception that does not depend upon any standard of technical
impracticability, but is simply based on the landowner receiving
fair compensation, not to exceed the value of the affected
property.

Amoco comments that the rule could be improved by making it
apply to all landowners, innocent or not, when it is technically
impracticable to avoid the use of institutional controls. The
commission agrees and has modified the rule to clearly address
this situation. The intent of the rule is that the court be used as
the avenue of final recourse to address the situation (assuming
no equivalent zoning or governmental ordinance and that the
landowner can be found) where the landowner (innocent or
not) refuses to grant consent for an institutional control and it is
technically impracticable to clean up the affected property such
that institutional controls would not be required.

Concerning §350.111(d), Groundwater Services commented
that uncooperative landowner option for payment to court
registry is impractical. Court resolution requires participation
of both parties. Recommended Revision: Delete this provision.

Groundwater Services comments that the court procedure for
technically impracticable situations is unworkable since one
party (the landowner) may not participate. The commission
disagrees. The moving party may serve the landowner with
notice of an action involving a determination of damages to the
landowner’s interests. If the landowner does not participate, it
is likely that the moving party’s evaluation of the damages will
prevail. Once that amount has been paid into the court registry,
the modified rule requires the person to file a deed notice,
without the need to obtain consent. In court actions brought
by the landowner, the landowner will already be in court.

Concerning §350.111(d), Harris County Pollution Control Divi-
sion asks if the requirement for court-ordered compensation to
innocent landowners that refuse to consent to the placement
of an institutional control is really a viable option? Has it been
used and/or been successful in any other environmental pro-
gram.

Harris County Pollution Control Division asks if the court proce-
dure described in the rule is viable or tested. The commission
believes it is viable, though untested. The commission will de-
fend the rule vigorously if challenged.

Concerning §350.111(d), Michelle A. McFaddin commented that
a facility can essentially have our property "condemned" as
contaminated under proposed rule §350.111(d), paying only for
the amount of the devaluation. Such devaluation would not only
affect the surface property value of this land and our ability to
develop it, but also our ability to explore for oil and gas in the
future since operators will not want to drill wells on property with
known groundwater contamination in this area.

Michelle A. McFaddin comments that the court procedure
in technically impracticability situations may not compensate
landowners for other land use values such as oil and gas
exploration. The commission disagrees. The landowner who
participates in such a court action may direct the court’s

attention to all effects that the institutional control will have on
the use of the property which will affect the amount of damages.

Concerning §350.111(d), Fina commented that the subsection
provides only one alternative for an uncooperating landowner.
This requirement that there be a court decision and money be
paid is impractical and unworkable. Neither the remediating
party nor the landowner can go seek a declaratory judgement
from a court on the amount of damage incurred from the soil or
groundwater contamination. The proposed alternative does not
even allow for a settlement of the claim. Nor does it allow an
out should the remediation part win the lawsuit because there
is no damage to the landowner. Even if the remediating party
wins the lawsuit, it must still clean up the groundwater to MCLs.
This again shows that negative consequences flow from having
the deed recordation requirement.

The commission believes the rule to be workable. Fina cites
no authority or argument that declaratory judgements cannot
be utilized to determine damages due to the imposition of
institutional controls. This proposition is not self evident. The
controversy over the appropriate amount of damages is ripe and
real, not remote and speculative and resolution is necessary
for the responsible party or person to avoid enforcement
by the commission. Early resolution of the controversy will
also promote expedited cleanups and judicial economy by
settling a major and fundamental issue (damages for imposition
of institutional controls). That in turn resonates in related
issues such as damages for trespass. Declaratory judgement
and other legal mechanisms are available to persons. The
commission has also spoken to the issue of settlements above.

Fina comments that if a remediating party "wins" the court pro-
cedure by a court determining that no damages are due the
landowner, the remediating party must still clean up to resi-
dential standards without controls. The commission disagrees.
First, it should be noted that these court procedures only apply
to technical impracticability situations, for example where it is
not technically practicable to clean up to MCLs. By this rule a
party is not required to do what is technically impracticable. On
the contrary, as modified, the rule will require the person to per-
form a technically practicable cleanup, file the necessary deed
notice and not require landowner consent in such case. This
will allow the remediating party to fulfill its obligations under the
rule.

Concerning §350.111(d)(2), Amoco commented that the rule
should be clarified to provide that the amount of compensation
due a landowner should never exceed the value of the affected
property.

Amoco comments that the rule should provide that the amount
of the damages due to the landowner in the court procedure
never exceed the value of the land. The commission declines
to make this modification to the rule. The court rather than the
commission is best equipped to evaluate damages attributable
to the placement of institutional controls on a non-consenting
landowner’s property.

SUBCHAPTER G–ESTABLISHING A FACILITY OPERATIONS
AREA

§350.131. Purpose.

Concerning §350.131, ARCADIS Geraghty & Miller, Dow, East-
man, EPA Region 6, KOCH, McCulley, Frick, & Gilman, Phillips,
TCC, TXOGA, and Weston commented that they support the in-
clusion of a FOA in the proposed rules. However, EPA Region
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6 qualified their endorsement with some concerns which are
noted in the comments to other sections of Subchapter G. The
other commentors stated that the FOA concept provides ap-
propriate flexibility to the regulated community and the agency.
The commentors also believe this concept will streamline and
accelerate the corrective action process by providing a plan for
managing risk and receptors for the entire operations area of
a facility. The Port of Houston Authority commented that the
re-proposed rules do not adequately address historical contam-
ination in affected FOAs, and asked whether management and
discovery of historical contamination would be treated as a "fu-
ture release."

The commission agrees with the commentors and appreciates
their support of the Facility Operations Area. With regard to the
comment from the Port of Houston Authority, the commission
points out that this concern is addressed in response to
comments on §350.132.

Also, concerning §350.131, EPA Region 6 commented that the
subchapter should more specifically include remedial action or
performance standard requirements to be followed in obtaining
or maintaining a FOA at a facility. Additional guidance is
needed to describe what actions are necessary in the event
that a facility has a release beyond a FOA boundary with
contaminant concentrations not protective of human health and
the environment. EPA Region 6 stated that because there are
no technical standards specified in the TRRP for establishing
and maintaining a FOA, it will be difficult to revoke a FOA
designation in an instance of non-compliance.

The commentor recommended that the subchapter should in-
clude more specific remedial action or performance standard re-
quirements to be followed in obtaining or maintaining a FOA at a
facility, otherwise it will be difficult to revoke a FOA designation
in an instance of non-compliance. First, the commission dis-
agrees with the commentor regarding performance standards.
The commission did specify an overarching performance stan-
dard in §350.132 by requiring that an interim response action
be protective of human health and the environment within and
at the boundary of the FOA. This is essentially the same perfor-
mance standard required by federal regulations that govern cor-
rective action for releases from solid waste management units
(40 CFR §264.101). Beyond the FOA boundary the person
must respond to releases by complying fully with all require-
ments of this chapter. Secondly, the commission intends to in-
clude specific requirements for demonstrating compliance with
FOA performance standards in the facility’s hazardous waste
permit or corrective action order. Routine inspections will be
performed to determine the facility’s compliance with its permit
provisions. Non- compliance with FOA provisions can be ad-
dressed through the commission’s enforcement process. The
typical result of the process is a return to a compliant status,
although revocation of a permit provision is a possible outcome.

The commentor further stated that additional guidance is
needed to describe what actions are necessary in the event
that a facility has a release beyond a FOA boundary with COC
concentrations exceeding protective levels. The commission
points out that this situation is addressed by the rule in
§350.132(b) which states that all requirements of this chapter
apply to affected property outside the FOA boundary.

Concerning §350.131, EPA Region 6 commented that 40
CFR 264.100(c) requires that corrective action begin within a
reasonable time after the groundwater protection standard is

exceeded. In light of the FOA concept of delaying corrective
action until facility closure, EPA Region 6 asked how Texas
facilities would meet this requirement for regulated units.

The commission points out that §350.2(h)(2) of the rule requires
that hazardous waste facilities are also subject to the require-
ments of Chapter 335, Subchapters E and F, which contain this
specific federal requirement. Any regulated units located within
the FOA would have to comply with this more stringent federal
requirement. This approach is also reinforced by §350.2(a). Re-
garding the subject of reasonable time frames, the commission
is formalizing its recommendation put forth in the preamble to
the March 26, 1999 proposal for §350.133 (24 TexReg 2235) for
initiating interim and final response actions: "Finally, the com-
mission expects that a prudent owner or operator of a facility will
utilize a Facility Operations Area to pace out its corrective ac-
tion obligations over time such that meeting its final remediation
objectives would not be as burdensome as waiting to complete
all actions." The commission recognizes that some production
areas will likely remain active to the end of the FOA autho-
rization whereas other areas will not. Final response actions, if
needed, can be effectively applied in the deactivated production
areas, or other areas of the FOA where application of a remedy
is not hindered by operations infrastructure, before the FOA is
terminated. The commission revised §350.132(a) to include a
statement that the facility can prioritize final response actions
to be completed to the extent practical during the FOA autho-
rization. A conforming provision was added to §350.135(a)(8)
as part of the application requirements.

Concerning §350.131, Chevron commented on the proposed
language stating that "the facility must be subject to a haz-
ardous waste permit or commission corrective action order."
Chevron commented that the obligations set out in a volun-
tary cleanup agreement or conditional certificate of completion
are no less enforceable than conditions set out in permits and
orders. Therefore, Chevron recommended that the TNRCC
should allow sites under the VCP to benefit from the FOA ap-
proach where the site otherwise qualifies for the eligibility re-
quirements. Where permits and orders are referenced in the
above-noted subsections, make appropriate reference to con-
ditional certificates of completion and voluntary cleanup agree-
ments.

The commission disagrees with the commentor’s suggestion
about expanding the means of FOA authorization to include
being entered into the VCP. Certain aspects of the FOA concept,
specifically use of interim remedies and potential long-term
deferral of final remedies and continued liability, are contrary
to the objectives of the VCP. The VCP is barred by statute
from accepting facilities subject to permit or order. This
program is intended to provide incentives to third parties to
remediate property by removing environmental liability from
lenders and future owners. The commission has added the
words "hazardous waste" or "corrective action"as modifiers to
the word "permit" or "order," respectively, where needed to make
the usage of the terms "hazardous waste permit" and "corrective
action order" consistent throughout this subchapter.

§350.132. Effect.

Concerning §350.132, Groundwater Services commented that
applicability of FOA provisions to historical contamination dis-
covered after the effective date of the FOA is unclear, and
asked whether this would be treated as a "future release." Also,
Groundwater Services requested clarification regarding effect

ADOPTED RULES September 17, 1999 24 TexReg 7687



of the FOA on on-going RFI investigations or other Compli-
ance Plan corrective actions already underway in FOA area.
Groundwater Services recommended revising the text to clarify
the applicability of FOA provisions to newly discovered histori-
cal contamination and on- going corrective action programs.

The commission has drawn a distinction in this section between
releases based on time of occurrence. Those that occur after
the establishment of a Facility Operations Area (FOA) are to
be addressed in accordance with Chapter 327 rules, and as re-
quired by §350.135 (a)(7). The objective of immediate response
actions for these releases is a restoration to pre-release con-
ditions, such that COC concentrations within the FOA do not
increase over time as a result of additional releases. The other
category includes all other releases being addressed by the re-
sponse actions of the FOA. Newly discovered "historical" con-
tamination (i.e., has not been previously identified as a release
within the FOA but by its nature can be shown to have pre-dated
the FOA effective date) should be reported in accordance with
terms of the hazardous waste permit for newly discovered solid
waste management units (SWMUs), or an alternate notification
plan of §327.3(j). Regardless of the time of discovery relative
to the FOA effective date, the commission emphasizes the im-
portance of cataloging release sites for compliance with the full
provisions of this chapter at the termination of the FOA.

With regard to ongoing RFI investigations within a FOA, the
facility will be able to adjust the scope of investigations to
determine what response actions will be necessary to attain
objectives at the FOA boundary. Similarly, ongoing corrective
actions could be adjusted to take into account a point of
exposure at the FOA boundary. However, in the case of
RCRA regulated units subject to groundwater corrective action
regulations of 40 CFR §264.100, the commission notes that the
most likely alteration to response actions will be utilization of
alternate concentration limits (40 CFR §264.94(b)). Corrective
actions in response to these federal regulations will not realize
much change from existing requirements as specified in the
compliance plan of the permit. On the other hand, facilities can
design response actions for SWMUs to more fully utilize the
flexibility of the FOA concept.

§350.133. Duration and Termination

Concerning §350.133(b), EPA Region 6 commented that the
rule proposes that the FOA is subject for review at the time of
the permit renewal. The rule should instead state that the FOA
can be reviewed at any time to determine if corrective action is
needed.

The commission notes that this subsection already contains a
provision to subject the FOA authorization to review at any other
time (meaning in addition to the time of hazardous waste per-
mit or corrective action order renewal) for failing to maintain
compliance with the qualifying criteria specified in this subchap-
ter. Also, as noted in the response to comments on §350.131,
routine inspections will be performed to determine the facility’s
compliance with its hazardous waste permit or corrective action
order provisions. Non-compliance with FOA provisions can be
addressed through the commission’s enforcement process. The
typical result of the process is a return to a compliant status, al-
though revocation of a FOA authorization is a possible outcome.
No change to the rule is necessary to incorporate the recom-
mendation of the commentor. The commission has added the
words "hazardous waste" or "corrective action"as modifiers to
the word "permit" or "order," respectively, where needed to make

the usage of the terms "hazardous waste permit" and "correc-
tive action order" consistent throughout this subchapter.

Also, concerning §350.133(c), EPA Region 6 commented that
default to class 2 cleanup criteria for class 1 and 2 groundwater
at the termination of the FOA should not be automatic. EPA
Region 6 stated that only if criteria for cleaning to class 1
standards can no longer be met, and criteria for making a
technical impracticability determination exist, should facilities
be allowed to limit cleanups to class 2 standards. These
determinations should be made on a case-by-case basis not
as a default determination up-front.

The commission points out that the classification of the ground-
water is not being changed as a result of this provision, only
the response requirements are being changed, and even then
it is not a certainty for the person that a class 2 response ac-
tion will be approved for a class 1 groundwater situation. At the
end of the FOA authorization, the person must respond fully
to the requirements of this chapter. This means the person
must propose in a response action plan subject to commission
review and approval any proposed use of controls or other op-
tions available for class 2 groundwater under Remedy Standard
B. The commission can thus determine the appropriateness of
class 2 response objectives in class 1 groundwater on a case-
by- case basis as recommended by the commentor. No change
to the rule is necessary to implement the commentor’s recom-
mendation.

§350.134. Qualifying Criteria.

Concerning §350.134, EPA Region 6 commented that the FOA
concept appears to be more applicable for permitted facilities
with good compliance histories with the ability and resources
to conduct the hydrogeological investigations necessary to
determine contaminant migration, and the ability to properly
monitor performance of this interim action.

The commission concurs with the commentor’s interpretation of
the applicability of the FOA concept to certain facilities.

Concerning §350.134(a)(1), ARCADIS Geraghty & Miller, Mc-
Culley, Frick, & Gilman, AFCEE, and Weston commented that
a large number of manufacturing facilities that are not refiner-
ies or chemical plants meet all of the other qualifying criteria to
be eligible to use a FOA, and suggested that the FOA concept
be applied to other operational facilities and not be limited to
chemical and petroleum manufacturing facilities. The commen-
tors stated that there is no scientific or policy justification for the
exclusion of other facilities, and requested the rationale for do-
ing so. The commentors went on to state that such an arbitrary
exclusion could cause the entire FOA Subchapter to be nullified
if challenged. Therefore, they suggest that only this criterion be
omitted from this Subchapter.

The commission has retained this provision as proposed.
The basis for limiting applicability of this subchapter to the
chemical manufacturing and petroleum refining facilities, as
determined by North American Industrial Classification System
Code Numbers 325 and 324, respectively, is a policy decision
founded on several premises.

These two major classes of industries account for a significant
percentage of facilities with hazardous waste permits that
are required to conduct corrective action for releases from
SWMUs. In general, these facilities tend to occupy large tracts
of land with extensive infrastructure for product manufacturing,
storing and transport, as well as waste treatment and disposal.
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Historical product management and waste disposal practices
have contributed to extensive contamination and a large number
of SWMUs at such facilities. Commingled releases from multiple
sources can be more efficiently addressed on an area-wide
basis than on a SWMU-by- SWMU basis. In dealing with
large volumes of liquids, the potential is great that additional
releases could occur by the very nature of these businesses,
thus potentially retarding progress or negating effects of cleanup
efforts. These types of properties tend to remain in industrial
use and are not likely to be quickly transformed to some
other land use. Internal brownfields, tracts of land once
used for process areas but which are now dormant, could be
returned to active use for new or expanded processes, rather
than encroaching on greenfields. The long-term nature of
the manufacturing activities and the associated durations of
permits for active waste management, corrective action and
post-closure care make these industries more suitable than
others for the final remedy deferral and exposure prevention
aspects of the FOA concept.

The commission notes that other options are available in this
rule and program guidance for facilities to utilize to address mul-
tiple releases in ways that are similar to some aspects of the
FOA concept (e.g., commingled plumes, area of contamination
concept) but without the additional obligations of this subchap-
ter. For example, persons can utilize options identified in EPA’s
recent compilation of guidance entitled "Management of Re-
mediation Waste Under RCRA" (EPA 530-F- 98-026, October
1998) for this purpose.

Concerning §350.134(a)(2), Groundwater Services stated that
for a site with no historical compliance issues or permit, it is
unclear how FOA could be implemented in the absence of an
existing order or permit. The commentor further asked if the
commission will issue an order to accommodate a FOA.

The commentor questioned whether the commission can issue
an order for a facility that can satisfy the qualifying criteria for
a FOA but does not have an existing order or permit. The
commission notes that §350.135(a) allows a person to submit
an application for a FOA during the preparation of a corrective
action order. The commission has revised §350.134(a)(2) to
more clearly indicate that a person without an existing order
can satisfy this qualifying criterion for a FOA by requesting
a corrective action order. This change will also conform
more closely with the commission’s intent as stated in revised
§350.135(a). The commission has also revised this paragraph
to clarify its intent for restricting the FOA option to a specific
group of facilities that are subject to a hazardous waste permit or
corrective action order as of the effective date of this rule. Such
documents have not been issued yet to all possible candidate
facilities. The facilities with issued permits have generally
been implementing the corrective action requirements for a
decade and are more likely to have the types of conditions and
information needed to carry out a FOA. Facilities that otherwise
meet the qualifying criteria of this subchapter save for having a
permit are now directed to request a corrective action order.

Also with regard to §350.134(a)(2), Weston recommended
adding "or be entered into the Voluntary Cleanup Program."

Chevron made a similar comment in reference to §350.131.
Please refer to the commission’s response to that comment.

Concerning §350.134(a)(4), Chevron, TCC, and TXOGA noted
that OSHA does not certify or audit facility health and safety
programs, and suggested replacing the requirement for OSHA

certification with language about OSHA compliance history and
inspection frequency.

The commission has verified with the Occupational Safety and
Health Administration (OSHA) that it does not certify such
documents. OSHA does perform audits but not on a regular
frequency. An extensive on-site evaluation is performed as
part of the review of a facility’s application for recognition in
the Voluntary Protection Program. Upon acceptance into this
program at one of its different levels, the highest of which is
the OSHA Star rating, the facility can receive an audit on a
three year cycle to verify that the program is still in place. The
commission will view acceptance into the Voluntary Protection
Program as a way to satisfy this qualifying criterion for FOA
authorization. Consequently, the commission agrees with the
commentors’ recommendation to revise the rule and has done
so by requiring facilities to be able to document that their health
and safety plans meet or exceed OSHA requirements. This can
be accomplished by either providing the results of its OSHA
compliance and inspection history or results of an evaluation by
a third party certified industrial hygienist and safety specialist.

Concerning §350.134(a)(5), KOCH and McCulley, Frick, &
Gilman commented that there is no direct relationship between
lost workday injury case rates or injury incidence rates and a
successful FOA. McCulley, Frick, & Gilman suggested that this
qualifying criterion seems irrelevant to protecting workers from
environmental media and would potentially rule out FOAs at
many otherwise qualified facilities. Both commentors recom-
mended removing the qualifying criterion from the rules.

The commission disagrees with the commentors’ recommenda-
tion and retains these items as relevant criteria for evaluating
a facility’s qualifications for FOA authorization. As stated in the
preamble for the March 26, 1999 proposal, the commission has
specified qualifying criteria to define the universe of facilities for
which the FOA option is available and to demonstrate their per-
formance in the area of health and safety protection for workers.
This type of information is relevant to the commission’s evalua-
tion of a facility’s diligence towards protection of human health
and the environment. A facility can explain, as part of its ap-
plication, any short-term deviation from its long-term trend in
these criteria.

Concerning §350.134(a)(6), TCC, TXOGA, and Chevron com-
mented that OSHA does not certify or audit facility health and
safety programs, and recommended replacing the certification
requirement with language about OSHA compliance history and
inspection frequency.

The commentors made the same recommendation for this
provision as they did for §350.134(a)(4), namely that the OSHA
does not certify or audit facility health and safety programs.
Although the commission partly agrees with this observation,
as described above, the commission does not agree with
the recommendation to change the rule because an OSHA
certification is not being required and two options are provided
for the performance of audits, either by OSHA or by a third party
certified industrial hygienist and safety specialist.

§350.135. Application Requirements.

Concerning §350.135(a)(1), EPA Region 6 commented that the
FOA be restricted to a contiguous footprint within operational
boundaries within a single facility boundary not inclusive of
waterways, highways, or undeveloped property. EPA Region
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6 also commented that the TRRP and Subchapter G should
insure that a receptor at the edge of the FOA is protected.

The commission agrees in part with the commentor’s recom-
mendation. The FOA definition, found in §350.4(a)(34), does
restrict the FOA within a single facility property boundary. Un-
developed property, particularly large tracts, would be excluded
if such land is not a part of the manufacturing infrastructure.
Relatively smaller tracts within the process areas need not be
excluded if the FOA interim or final remedies would be less
effective or less practical as a result of exclusion. The require-
ment in §350.132(a) to respond to new releases is intended to
protect these interior tracts from additional degradation. Sim-
ilarly, highways (particularly if overlying subsurface releases)
and waterways will require a case-specific evaluation regarding
exclusion from the FOA. The commission agrees with the com-
mentor that the rule should insure protection of a receptor at the
edge of a FOA. The commission notes that three provisions of
this subchapter accomplish this and that no change to the rule is
necessary. First, §350.132(a) sets the performance standard for
the FOA to be protective of human health and the environment
within and at the boundary of the FOA. Second, §350.132(b) re-
quires full compliance with this chapter for response to affected
property outside the FOA. In the event the FOA boundary coin-
cides with the facility property boundary, the point of exposure
at the FOA boundary, which is coincident to the nearest off-
site property boundary, must be protective for the land use of
the neighboring off-site property in accordance with §350.37
regarding human health points of exposure. Third, provision is
made for protection of ecological receptors in §350.135(a)(6).

Concerning §350.135(a)(2), Groundwater Services commented
that the basis for requiring investigation of the entire FOA is un-
clear, and noted that the extent of releases from SWMUs and
permitted hazardous waste management units must be inves-
tigated as required by permit. Hazardous substance releases
are also reported and addressed. Therefore, Groundwater Ser-
vices argued that the benefit of additional investigation and the
TNRCC authority to request such an investigation is unclear,
and requested that the commission clarify the scope of FOA
investigation.

The commission points out that participation in the FOA is
a voluntary option, and as such the commission has broad
discretion in setting reasonable criteria for its utilization. Given
that the FOA is focused on the management of the released
COCs on a site-wide scale, the commission is within its
jurisdiction to require data of site-wide scale upon which to base
site-wide decisions. The commission utilizes the same authority
to require investigations within the FOA as it does for releases
at individual SWMUs, specifically §3004(u) and §3004(v) of
the RCRA. The area affected by any release at facilities
subject to these provisions can be designated as a SWMU
and hence be entered into the corrective action process. The
commission expects that facilities will have to gather additional
information to adequately characterize the FOA in the manner
specified in this paragraph. The objective of the investigation
is to bring together sufficient and appropriate information to
reliably predict and hence control, if needed, the long-term
movement of COCs, both horizontally and vertically, toward
the FOA boundaries. Facilities that have already conducted
investigations at individual release sites can and should utilize
the results in fulfilling this requirement. Such information would
have to be integrated into a FOA-wide hydrogeologic setting.
Additional investigation would be needed in areas of the FOA

lacking sufficient data to design and monitor a FOA-wide interim
or final response action.

Also, with regard to §350.135(a)(2), EPA Region 6 commented
that the operations area should be adequately investigated
and evaluated in regard to the location and extent of primary
source areas prior to the application of the FOA concept since
determination of future transport requires knowledge of the
nature of the contaminants and their location.

The commission agrees in part with this recommendation. The
commission anticipates that for the types of facilities likely
to receive a FOA authorization, many primary source areas
such as SWMUs will have been identified and investigated to
some extent via the RCRA corrective action process of the
hazardous waste permit. Approval of the FOA does not relieve
any requirements under RCRA to identify SWMUs. Consistent
with §350.2(a), this rule sets up response action objectives and
management options for releases identified through program
areas. The proper vehicle for requiring the identification of
SWMUs is under the RCRA regulations. In addition, the
performance language of this provision is sufficient to meet
the objectives of an investigation of a FOA and does not need
revision.

Concerning §350.135(a)(3), Dow, TCC, and TXOGA com-
mented that this section states that "there are no required points
of exposure for groundwater ingestion within the FOA boundary
unless water wells with potential for use are located within the
FOA." In the preamble, the commentors noted that TNRCC also
states "there will not be any points of exposure for groundwater
within the Facility Operations Area, unless there are actual water
wells with the potential for use (e.g., have not been plugged and
abandoned or securely taken out of service)." The commentors
requested that TNRCC clarify this explanation to ensure water
wells that are cased in the FOA boundary but are producing
water from formations below the vertical FOA boundary are not
considered required points of exposure.

The commission agrees with the commentors in that water wells
with potential for use within the FOA lateral boundaries but
that extract groundwater from zones beneath the vertical FOA
boundary are not "within" the FOA. However, because these
wells pass through the FOA, the potential exists for them to
function as a migration pathway for COCs if not appropriately
constructed. The commission will initially consider such wells
to be points of exposure unless the facility demonstrates that
methods of well construction are adequate to preclude migration
of COCs into the well intake. Factors the commission may
consider in designating such wells as points of exposure include
a well bore that is in contact with groundwater bearing units
within the FOA vertical boundary, such that COCs could migrate
into the well intake via an uncased interval, a leaking casing,
or an incompletely sealed casing-borehole annulus. Another
demonstration of well construction integrity is an analysis for
COCs in water from the producing well. This test is especially
appropriate for wells in actual use.

Additionally, with regard to §350.135(a)(3), EPA Region 6
commented that the statement that there are no required points
of exposure for groundwater ingestion within a FOA boundary
should include an exception for cases where a facility may
have a public water supply well on-site which can be used by
employees or cafeteria facilities.

The commission agrees with the commentor that water wells
within the FOA that can be used by employees or cafeteria
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workers should be designated as points of exposure. The
commission believes this rule provision is sufficiently broad
to encompass this recommendation and does not need an
exception added to cover these examples of use.

Concerning §350.135(a)(4), EPA Region 6 recommended that
the FOA concept not rely on OSHA requirements for the
protection of long-term industrial worker exposures since they
generally represent acute measures. EPA Region 6 further
commented that OSHA or equivalent compliance also does not
consider ecological protection. OSHA status should not be a
main consideration for designating a FOA other than to help
gauge the compliance record of a facility.

The commission disagrees that OSHA requirements are limited
to acute measures. In fact, OSHA requirements address both
acute and chronic exposures. In addition, the commission dis-
agrees with the comment that OSHA status should not be a
main consideration for designating a FOA. One basis for de-
veloping COC concentrations protective for chronic exposure is
the assumption of random access across the affected property
without knowledge of the conditions and without reliance on
barriers or behavior modification to prevent exposure. These
assumptions will not apply within the FOA because workers’
knowledge of the conditions, via procedures of the health and
safety plan or other policies and practices, can be used to pre-
vent random access to elevated COCs within the FOA. When
used in conjunction with access restrictions, not just at the facil-
ity entrance but also within the FOA, the health and safety plan
will adequately protect workers from exposure. The commen-
tor also stated that OSHA or equivalent compliance does not
consider ecological protection. The commission has addressed
requirements for ecological protection in §350.135(a)(6).

Concerning §350.135(a)(4), PIC opposed any attempt to modify
applicable protective concentration levels within a FOA based
merely on the fact that the facility has a worker health and
safety program. The safety of workers at these facilities
should be given as much consideration as the safety of other
members of the public when protective concentration levels
are determined for "non- FOA" properties throughout Texas.
Workers should not be subjected to additional risk simply
because of their employment at a facility which opts to pursue
an interim response action under Subchapter G. The existence
of a worker health and safety program is a not a satisfactory
substitute for the assurance provided by the more precise
science which supports the concentration level determination
methodologies otherwise applicable under the TRRP. As with
possible variances to default exposure factors discussed in
comments above, the PIC commented that there are too many
variables concerning human activity to have confidence that: 1)
restricting access to trained workers will actually be effective in
keeping untrained persons out of the FOA; or 2) workers who
have completed a safety training course have actually mastered
additional skills in risk avoidance to such a degree that it is
acceptable to expose them to a higher level of risk than the rest
of the public.

The commission disagrees with the commentor’s summation
that PCLs can be modified within a FOA merely because a fa-
cility has a worker health and safety program. The qualifying
criteria and application criteria should be viewed in the total
context of this subchapter. As stated in §350.132(c), the per-
son must comply with all other applicable requirements of this
chapter unless explicitly exempted from doing so under Sub-
chapter G. The person must request to modify PCLs, and any

other aspect of this chapter, and make a convincing demon-
stration in the application that the proposed modifications will
satisfy requirements. To address the commentor’s concerns
that workers within a FOA should be given as much consider-
ation as the safety of others in non-FOA areas, and that they
should not be subjected to additional risk, the commission has
revised this provision to limit the levels derived from the health
and safety plan. Regarding soil PCLs specifically, this para-
graph calls for action levels developed for the worker health and
safety program and a description of facility access restrictions
to control exposure. This information is used in conjunction with
§350.135(a)(5) to develop procedures for response actions for
soil that will achieve protection of human health when COCs in
excess of levels acceptable under the worker health and safety
program are encountered. The facility may use PCLs developed
in conformance with Subchapter D or other values proposed as
a modification. It is important to note that PCLs for non-FOA
areas presume random exposure and uncontrolled access. Lev-
els developed for the FOA can take controlled access and non-
random exposure into account; therefore, higher concentrations
can still be acceptable, as discussed above. However, to put
a ceiling on these action levels, the commission will limit these
levels such that personal protection equipment will not be nec-
essary for workers to gain routine access to perform their nor-
mal job functions.

Also, with regard to §350.135(a)(5), the PIC commented that it
believes that as part of the required institutional controls nec-
essary to ensure the protection of human health and minimize
exposure to contaminants, no excavation or construction should
be allowed in any area designated as a FOA.

The commission disagrees with the commentor’s recommenda-
tion to prohibit excavation or construction in any area designated
as a FOA. Such a rule change would impede commerce in the
state and could render FOAs into brownfields. The commis-
sion believes that the change made to §350.135(a)(4) will also
serve to address the commentor’s concerns for worker health
and safety within the FOA.

Concerning §350.135(a)(7), Groundwater Services commented
that the requirement to restore the site to pre-release conditions
for spills occurring after the effective date of FOA is overly
burdensome. Groundwater Services noted that the preamble to
the proposed rule states that new releases are to be managed
per 30 TAC Chapter 327, which requires TRRP management
if not remediated in 180 days; however, rule language in
§350.135(a)(7) specifies total removal. Groundwater Services
stated that this requirement is comparable to the current Risk
Reduction Standard 1, which was to be abolished under
this new rule, and asserted that cleaning to background in
a defined area of intense industrial use provides no risk
management benefit. Groundwater Services recommended
revising the provision to require remediation of new releases
per requirements of 30 TAC Chapter 327.

The commission disagrees with the commentor’s recommenda-
tion of revising the rule to require remediation of new releases
per the requirements of 30 TAC Chapter 327. The commentor
equated this provision (to restore the impacted environmental
media to pre-release conditions) to a cleanup to background
under the TRRP Rule of 30 TAC Chapter 335. Risk Reduc-
tion Standard 1 of those rules does not allow COCs released
from waste management or industrial activities to be factored
into background. The commentor’s interpretation is not correct
in situations when a new release occurs in an area within the
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FOA that already contains COCs from previous releases. The
objective of this provision is to prevent an increase of COC con-
centrations within the area of the new release above those that
already exist, and to require facilities to maintain diligence in
preventing releases and responding quickly should they occur.
This approach is consistent with the intent of the statutes gov-
erning emergency response actions. The commentor is also
incorrect in their interpretation of the preamble to the March 26,
1999 proposal (24 TexReg 2237) by misstating the manner in
which Chapter 327 would apply to all new releases in the FOA.
The commission clarifies that new releases occurring in unim-
pacted areas (i.e., no previous release or "historical" concentra-
tions of COCs) of the FOA must be remediated to background,
which is the pre-release condition, or failing that, to Remedy
Standard A or B, as the rules in Chapter 327 would normally
allow.

Concerning §350.135(a)(8), EPA Region 6 commented that the
FOA concept should be coupled with active contaminant plume
management, including potential source area investigation and
source removal, in order to prevent future plume growth outside
the FOA and aid in adequate plume management. Contingen-
cies for the event that controls are unable to effectively protect
human health and the environment should also be required.

The commission agrees in part with the commentor’s recom-
mendation regarding active COC plume management. It is ap-
propriate and required by this provision for the facility to do
this to attain or maintain performance objectives at the points
of exposure. This provision, however, does not require active
plume management in all cases. The commission agrees that
it is prudent for facilities to perform active plume management
to achieve full and timely compliance with this chapter upon the
termination of the FOA. The commission agrees with the recom-
mendation for contingency plans in the event the FOA controls
fail to protect human health and the environment and has re-
vised the rule accordingly. Also, the commission has revised
this paragraph to conform with changes made to §350.132(a).
To ensure that initiation of all corrective action is not deferred
until the termination of the FOA, the commission is requiring a
prioritization plan for phased corrective action. The facility will
detail its intentions for prioritization and time frames for initiating
corrective action within the FOA so as to minimize the deferral
of all final response actions to the end of the FOA.

Concerning §350.135(a)(9), EPA Region 6 recommended re-
quiring treatment for areas where principal threat wastes are
present (i.e., hot spots), unless treatment is found to be techni-
cally impracticable. EPA Region 6 also commented that, gener-
ally, most NAPLs would be considered principal threat wastes.

The commission disagrees with the commentor’s blanket as-
sertion that treatment should be required for any areas where
principal threat wastes are present (i.e., hot spots), unless treat-
ment is found to be technically impracticable. Removal of prin-
cipal threat wastes does not have as much immediacy within a
FOA as it might elsewhere because of the exposure prevention,
deferral of final remedy or phased corrective action, and point
of exposure at the boundary aspects of the FOA concept. The
commission described its expectations for non-aqueous phase
liquids (NAPLs) in the preamble to the March 26, 1999 proposal
and reiterates here that some amount of source removal may
be necessary before control measures alone will be considered
sufficient for a FOA interim response action. At the termination
of the FOA, the EPA policy will become more relevant when
the facility must achieve full compliance with this chapter. The

commission also interprets the commentor’s use of the term
"treatment" to allow for both removal and decontamination tech-
niques. The commission recognizes the commentor’s concerns
about addressing NAPLs and has revised the rule to indicate
under what conditions NAPL should be addressed within a FOA.

Concerning §350.135(a)(10)(B), ARCADIS Geraghty & Miller
commented that it understands the desire of the TNRCC to set
a high bar for entry into a FOA. However, financial assurance
for the closure of the entire facility after operations cease
would exclude all but a handful of facilities and perhaps cause
the rest to accrue unreasonable economic liabilities due to
required accounting procedures. ARCADIS Geraghty & Miller
suggested that a comparable financial assurance mechanism
can be created for post-closure care of the FOA based on a
summation of the cost for post- closure care for each SWMU.

While recognizing the inherent financial risk to facilities that
choose to defer their final response actions to the end of
the FOA authorization, the commentor has suggested that a
comparable financial assurance mechanism can be created for
post-closure care of the FOA based on a summation of the
cost for post-closure care for each SWMU. The commission
does not find it necessary to revise the rule, particularly in
Subchapter G, because "post-closure care" would commence
after termination of the FOA and completion of any final
remedies under Subchapter B. At that point, any post-response
action care would not be regulated by Subchapter G but
rather by the other subchapters of this chapter. Financial
assurance would be required for any post-response action
care for physical controls as part of a Remedy Standard
B approach in accordance with §350.33(l), (m) or (n), as
applicable. Although it is possible that the amount of financial
assurance for physical controls of a former FOA could be less
than the amount calculated as proposed by the commentor,
a facility may have to assure for that amount if any federal
requirements for financial assurance still apply at that time,
such as for post-closure care of regulated units, groundwater
compliance plan requirements, or SWMU corrective action.

Concerning §350.135(a)(11), the rule has been amended to
conform with the expanded definition of institutional control.

Concerning §350.135(a)(12), the commission has amended
this paragraph to clarify its intent for schedules of compliance
for items not completed at the time of FOA authorization to
be included in a modification to a hazardous waste permit
or a corrective action order. Either of these documents will
provide the initial authorization of the FOA. Since the FOA is
limited to facilities with an existing hazardous waste permit, that
permit must be modified as directed by §350.135(b). The word
"amendment" was struck from this provision to conform with the
usage of "modification" in §350.135(b).

Concerning §350.135(b), PIC requested clarification regarding
the requirements of this subsection. The preamble states
that applications for FOA authorization will be considered a
"class 3 permit amendment." The Chapter 305 rules provide
for major and minor amendments and for class 1, 2 and 3
modifications. The PIC assumes that the commission intends
for FOA applications to be processed as class 3 modifications.
This is the classification favored by the PIC because it provides
for the greatest level of public participation. While the preamble
addresses that the application should be processed as a permit
modification, the PIC recommends revising the text of the rule
to state that such an application will be processed as class 3
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modification. A corresponding revision to Appendix I to 30 TAC,
Chapter 305, Subchapter D would also be necessary to reflect
that requests for these authorizations should be classified and
processed as a class 3 modification under 30 TAC §305.69.

The commentor correctly pointed out that the rule was not as
specific as the preamble regarding the method of authorization
of an application for a FOA. The commission has revised the
rule in this subsection and subsection (a) of this section for
consistency to require processing of the application as a class
3 modification under 30 TAC §305.69. The commission has
deleted the option of submission of a FOA proposal as a
permit application, meaning a first-time hazardous waste permit
application, to conform to the approach taken in §350.134(a)(2).
Regarding the recommendation to make a conforming change
to Appendix I to Subchapter D of Chapter 305, the commission
will have to perform this change if needed as a part of a separate
rule making. The commission has added the words "hazardous
waste" or "corrective action"as modifiers to the word "permit" or
"order," respectively, where needed to make the usage of the
terms "hazardous waste permit" and "corrective action order"
consistent in these subsections.

Concerning §350.135(c),the commission has added the words
"hazardous waste" or "corrective action"as modifiers to the word
"permit" or "order," respectively, where needed to make the
usage of the terms "hazardous waste permit" and "corrective
action order" consistent in these subsections. The word
"modification" was added to this subsection to conform with the
usage of "modification" in §350.135(b).

GENERAL

EPA Region 6 commented that the TRRP proposed rule and
Subchapter G can be characterized to be a risk-based approach
with major emphasis on exposure prevention. Although expo-
sure prevention can be utilized as an initial step in a phased
approach in order to contain contamination plumes, it should
not be considered the sole remedy to address impacted en-
vironmental media. The TRRP should require an integrated
long-term contaminant monitoring strategy for soil and ground
water that includes exposure prevention together with: investi-
gation of suspected releases; removal of sources of contami-
nation; principal threat wastes especially nonaqueous phased
liquids; and removal/remediation of high concentrations of dis-
solved phase contaminants. The Point of Compliance for the
purposes of contaminant plume containment and remediation
should be addressed at the facility boundary or at the edge of
the current plume, whichever is less, unless it proves to be tech-
nically impracticable through a Technically Impracticable deci-
sion. Furthermore, remedies relying solely on institutional or
physical controls should only be utilized when it has been de-
termined to be technically impracticable to accomplish removal
or remediation of sources and wastes. As stated in EPA’s April
21, 1999, Office of Solid Waste Directive Number 9200.4-17P, ti-
tled: Use of Monitored Natural Attenuation at Superfund, RCRA
Corrective Action, and Underground Storage Tank Sites, "EPA
remains fully committed to its goals of protecting human health
and the environment by remediating contaminated soils, restor-
ing contaminated groundwaters to their beneficial uses, prevent-
ing migration of contaminant plumes, and protecting groundwa-
ters and other environmental resources."

Concerning general accountability, Henry, Lowerre, Johnson
& Frederick commented that with the complexity and the
enforceability problems of the proposed TRRP, Texas will lose

accountability. The ability of the public, local governments, other
state and federal agencies and the legislature to monitor and
evaluate the effectiveness and adequacy of the program will be
reduced significantly under the proposed TRRP. Complaints by
the public that the person doing the cleanup is not protecting
the community will go unresolved, since even TNRCC will not
be able to evaluate the cleanup in terms of clear standards of
practice. There will be no way to hold those using the self
implementing steps accountable for their actions. TNRCC has
not even explained how it would enforce these rules with its
limited resources.

The commission has just spent a four year process which
involved two conceptual documents and significant interaction
with stakeholders in developing and promulgating the TRRP
rule. The commission has used its best professional, scientific,
and societal judgments in adopting this rule. This rule is
protective of human health and the environment. One of
the most difficult and troublesome tasks faced was trying
to strike an appropriate balance between requiring pollution
cleanup response actions and allowing engineering controls,
institutional controls and financial assurance to prevent the
exposure of humans and ecological receptors to unprotective
levels of COCs. This is discussed in greater detail in the
preamble section on §350.33(a) and (b). Further insights
into the rule’s balance between a "pollution cleanup" and an
"exposure prevention" approach is presented in the discussion
of soil source area response objectives also contained in the
section on §350.33(a),(b). This section also explains in detail
plume management zones, particularly with regard to class 2
groundwater. With regard to Region 6’s initial comment, they
are mistaken. TRRP cannot be fairly characterized as placing a
"major emphasis on exposure prevention." Exposure prevention
is one aspect of this balanced rule we are adopting today, but
it does not have the "major emphasis."

In response to the accountability concerns, the rule contains
substantial accountability provisions and actually increases
accountability over the existing regulations. The commission
acknowledges that the rule increases reliance on exposure
prevention remedies. However, the rule also implements new
up-front notification provisions intended to inform all parties who
may be potentially affected by releases. Such provisions will
allow such potentially affected parties to be vigilant in protecting
their interests. Additionally, the rule contains provisions that
compel the person to notify parties who are potentially exposed
to the released COCs in excess of Tier 1 human health
PCLs, and to also notify the executive director of the exposure
situation. The rule contains routine reporting of response action
effectiveness and post-response action care. The rule compels
timely filing of institutional controls where such controls are
part of the remedy, and also compels financial assurance for
physical controls so that provisions are in place to maintain the
effectiveness of physical controls. The rule is constructed in
terms of protective concentration levels instead of risk levels.
Protective concentration levels are measurable and can be
directly applied to affected properties in a straight forward
manner to determine the protectiveness of a site. Finally, the
remedy standards set forth clear and comprehensive criteria
that must be met to demonstrate an affected property is
protective of human health and the environment. For all of these
reasons, the rule has sufficient accountability factored in.

With regards to general baseline risk assessment, EPA Region
6 commented that the lack of an explicit requirement to conduct
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a baseline risk assessment is regulatorially inconsistent with
EPA approaches.

The commission acknowledges that the lack of a requirement
for a baseline risk assessment is different from the traditional
EPA approach. However, the baseline risk assessment is
an unnecessary step in the risk assessment process, as
the calculation of the RBELs and PCLs, and subsequent
comparison of site data to these concentrations, accomplish
this same goal. The process described in the proposed rule
includes the four steps in a baseline risk assessment procedure
(i.e., data collection and analysis, exposure assessment, toxicity
assessment, and risk characterization), although the additional
time and cost of producing a baseline risk assessment report
has been obviated.

Concerning Brownfields, Henry, Lowerre, Johnson & Frederick
commented that the TRRP, which allows polluters to basically
fence and walk away from contaminated sites if no further land
use is proposed will create, not prevent, additional Brownfields
sites.

Contrary to the concerns of the commentor, the rule is designed
to restore land to active and productive use. In fact, the
rule includes a tightly controlled variance approval process to
better ensure that such remedies are accepted only in a very
deliberate manner after factoring in public input and implications
for other properties and general protectiveness. During the
development of this rule, a Remedy Standard C "no future land
use" remedy which was a certain "fence it and walk away" type
remedy was issued for public comment in 1996. The Remedy
Standard C concept received such criticism by all sides of
the issue that the commission dropped it. The rule does not
embrace or otherwise readily approve of such remedies.

With regards to general complexity, McCulley Frick & Gilman
commented that the proposed rule may be nearly impossible to
effectively and efficiently implement at many sites. In addition,
they are disturbed by the lack of rationale and documentation for
policy decisions. The impact of such decisions can be immense,
but without rationale, they cannot support the decisions made
as part of the rule. It is their opinion that the December 1996
version of the Concept Document was much better documented,
policy decisions were justified and explained better, and the
requirements and technical approach were much easier to read
and follow than the proposed rule.

To limit the size and complexity of the rule, the commission
did not provide the references and justification used in deriving
the exposure factor assumptions. It should also be noted that
much of the supporting documentation had been provided in
the December 16, 1996, Concept Document. The commission
will consider issuing a new technical background document at
a later date.

Concerning general complexity, Environmental Resources Man-
agement commented that the proposed rule will require exces-
sive time to understand and implement due to the prescriptive
details involved. Additional time and budget will be required
for meetings, calls, correspondence with TNRCC, response to
NODs brought about by misinterpretations of the prescriptive re-
quirements of the rule. Environmental Resources Management
also suggested that the rule needs a good index to search for
particular topics, simplify terminology and improve consistency
throughout, and to leave out the prescriptive details.

Groundwater Services, Inc., commented that the re-proposed
TRRP rules are shorter in length and less prescriptive than the
draft rules previously proposed on May 15, 1998. Details have
been removed for incorporation into guidance.

Henry, Lowerre, Johnson & Frederick commented that the
TRRP conflicts with the goal of simplifying the rules. Simplifying
and clarifying the commission’s current environmental assess-
ment and remediation programs is one of the primary justifica-
tions given in the preamble of the commission’s recently pro-
posed risk reduction rules for pursuing this comprehensive re-
vision to the State of Texas’ environmental cleanup regulations.
As the public benefit portion of the preamble states, "a more
general savings... is anticipated to result from the overall clari-
fication and simplification of the regulations governing cleanup
standards." Assuming that no irony is intended, it is difficult
to understand how this convoluted and complex proposal ei-
ther simplifies the implementation of or clarifies the relationship
among the commission’s current environmental cleanup (reme-
diation) programs. As a result, the proposed TRRP cannot and
will not be easily or consistently interpreted. At a minimum, the
rules need to be revised to be written in plain English.

The TNRCC should revise the TRRP to assure similar or more
consistent cleanups. A stated goal of the draft rule is to provide
a simpler, more open process that will allow faster and more
consistent cleanups. It is readily evident that the draft rule is
instead much more complex than the existing rule and just as
susceptible to delays and negotiation. One obvious example is
applicability of the Texas regulatory flexibility law. The TRRP
should provide that anyone who takes advantage of the TRRP
may not also seek to use that law. If that is not done, even the 1
in 100,000 (l x l0- 5) standard for cancer risks will be negotiable.
Since it will only be the industry negotiating, all changes will be
for a lowering of the standard.

Henry, Lowerre, Johnson & Frederick also commented that the
TRRP should not apply to any sites on the federal or state
superfund lists for which a RI/FS is in progress or remediation
has begun.

Henry, Lowerre, Johnson & Frederick stated that by setting
the risk at 1 death from cancer in 100,000 and defining other
standards, the negotiations between TNRCC and responsible
parties over clean-ups will not necessarily move more quickly,
and the resulting remediation will not occur more quickly and be
more consistent. With everything still subject to negotiations,
without incentives to move quickly, TRRP will not improve
the process. The proposed TRRP still has many areas for
extended negotiations. Most TNRCC negotiations take a long
time, not because of the issues but because the responsible
party will want to drag out the negotiations and clean-up to
delay or extend the time over which the clean-up costs are
spread. There is no incentive in the TRRP to encourage
responsible parties to move more quickly. If TNRCC truly wants
faster responses to contamination, it needs to put deadlines on
negotiations and on remediations. Speed should not, however,
be the goal, except where there is an imminent risk. Instead,
quality of clean-up, more than the quantity of clean-ups, should
be the true test of TNRCC’s programs. Adopting the proposed
TRRP would also delay current plans for remediations as
responsible parties go back to see if they can get a better deal.
Ranger commented that the proposed rules are too complex
and confusing. They will add significant and unnecessary
economic burdens upon the State of Texas for which there is
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no cost benefit. Weston commented that the rules are still very
complex.

The commission appreciates the recognition by Groundwater
Services, Inc., that the complexity of the rule has been reduced
from the May 15, 1998 proposal. The commission recognizes
that the rule is somewhat complex and lengthy. The rule regu-
lates complex science, engineering, and public policy matters.
Ensuring that leaving levels of COCs in the environment in a
manner which protects human health and the environment is
a complex matter and a serious matter. It is not illogical that
a complex rule results from a complex matter. However, the
commission has worked extensively to simplify the rule as the
commission recognizes the inefficiency of needless complexity.
The commission also points out that much of the complexity re-
sults from the flexibility included in the rule as well as included
detail where such detail is necessary to reinforce certain provi-
sions that are necessary to protect human health and the envi-
ronment.

The rule will need to be supported with training and guidance
to be effectively implemented. The commission is committed to
addressing these needs as warranted to support full implemen-
tation of the rule.

The comments also question whether the rule will accelerate
corrective action as anticipated by the commission. The com-
mission acknowledges that there will be a learning curve, as
with any new rule or process. However, past the learning curve,
the commission anticipates that corrective action will be accel-
erated because many critical policy issues have now been com-
prehensively addressed which adds greater clarity of commis-
sion expectations and areas of flexibility. By addressing critical
policy issues directly in the rule, even if it results in complexity
and length, the rule will be more effectively implemented be-
cause many of the hard decisions have been made which are
often avoided, indefinitely negotiated or inconsistently applied.
Persons will have a clearer understanding of the intended flexi-
bility in the rule and individual site decisions are limited primarily
to technical matters which the executive director’s staff is most
capable of addressing.

The commission acknowledges that areas of negotiation still ex-
ist within the rule. The commission also acknowledges that as
is the case with any environmental regulation, including the cur-
rent rules, persons may stall. However, the commission main-
tains that the rule contains incentives for parties to address en-
vironmental contamination in a timely manner. Persons are pro-
vided with certain flexibilities and do not have to argue their way
to use them. Other areas of the rule are non-negotiable (e.g.,
risk levels), and therefore negotiations will not be allowed to oc-
cur regarding those matters. A greater level of corrective action
across the state is what will provide the greatest protection, not
an overly thorough treatment of only a few sites. With regard
to the Texas regulatory flexibility law, the commission acknowl-
edges that it could be applied across this rule, but the same is
true for the existing rule. Therefore, the commission does not
see any validity of that issue as a criticism of this rulemaking,
as it does not nullify the commission’s point that less critical pol-
icy issues are up for negotiation when one stays within the rule,
relative to the existing 30 TAC Chapter 334 and Chapter 335.
The commission does not see that prohibiting use of the Texas
regulatory flexibility law when progressing under this rule as a
viable option, as persons could still proceed outside of the rule
under the law in an attempt to delay progress.

The commission also notes that the rule can be effectively
used to address the simplest sites under Tier 1 and Remedy
Standard A as well as complex sites under Tiers 2 and 3 and
Remedy Standard B. The commission is particularly perplexed
by Weston’s assertion that persons will no longer be able
to readily compare site concentrations to look up tables to
quickly determine potential remedial needs. Tier 1 PCLs have
been calculated for over 300 COCs. If the site concentrations
(considering cumulative effects) are less than Tier 1, chances
are good that no remediation is needed. If Tier 1 is exceeded,
then additional evaluation is warranted. The PCL calculation
procedures are generally no more complex than those already
used by the existing PST program, which regulates some of the
smallest businesses and sites in the state. The commission
also finds such comments regarding complexity as inconsistent
as the commission notes that these same commentors are
some of the chief critics of the level of flexibility under Tier
3 and advocate increased flexibility to factor in additional site
specificity, including the use of probabilistic methods, which in
turn adds greater complexity to the PCL calculation process.
However, the commission does accept the fact that the greatest
success in use of the rule will result when using the services of
well qualified environmental professionals.

The commission also notes that provisions are contained under
§350.2(m) which provide persons the clear opportunity to
remain under 30 TAC Chapter 335 when certain conditions are
met. Based on comments received (see comments related
to §350.2(m)) many sites will likely remain under the existing
rules because of progress made to comply with those rules,
and therefore, the adoption of this rule should not significantly
delay corrective action. However, if people do voluntarily choose
to come under this rule, it would be because they perceive
corrective actions could be conducted in a more expeditious,
and therefore, less costly manner. Again, no significant down
time should result. Finally, the rule will apply only to PST sites
reported on or after September 1, 2003, and therefore should
not result in any delay of corrective action at PST contamination
sites reported to the agency prior to that date.

Ranger commented that prior to discussing more specific
items, Ranger would like to state that these proposed rules
should not be adopted. The net result of these rules will be
to bankrupt small businesses, increase agency enforcement
actions, increase the number of State-Lead and Superfund
cleanups, create unnecessary legal complications, costs and
lawsuits, and diminish the ability of the regulated community to
address and close sites.

The commission is adopting this rule to resolve inequities
between current program areas, to increase the focus on long
term natural resource management and protection, increase
the assurance of future notice, and respond to the legal
change resulting from the innocent owner/operator statute. The
commission has seriously considered the implications of the
adoption of this rule and does not agree with the prophecy
of the commentor. The rule provides flexibility that can be
used to contain costs. Also, the commission notes that the
implementation date of the rule for PST cases has been
changed to September 1, 2003. Thus, persons who agree
with the commentor’s assertion have four years to discover and
report releases and take action under the existing PST rule. If
the specter of the TRRP rule increases immediate compliance
with the existing PST rule, then that is an unanticipated but
additional benefit of the rule.
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Henry, Lowerre, Johnson & Frederick commented that one
major concern with the current version of the proposed rules
is the backsliding that has occurred since the version that
was published in 1998. Changes since the last version have
seriously undercut the efforts by TNRCC staff to protect the
public interest and property rights. In fact, if the staff had been
given the ability to prepare rules that are balanced, TNRCC’s
staff would have prepared an appropriate set of rules. Pressure
from managers in TNRCC to solve the problems raised by
the regulated industries forced the staff to draft rules that are
extremely favorable to industry. In fact, it was that favorable
response to many of industry’s unjustified complaints that has
encouraged the industry to push for more changes. Yet, the
current rules clearly favor the responsible parties over the
innocent property owners whose land is contaminated.

The proposed rules shift the burden of the contamination to
innocent property owners and future generations, in order to
save money for the parties responsible for the contamination
in the first place. TNRCC has abandoned its responsibilities
to protect the public health and the environment in favor
of protecting the interests of those who have caused the
contamination.

The commission and the staff that prepared the rule are
confident in the integrity of the rule. Even though some
details were removed from the rule, the rule maintained critical
performance-based provisions to ensure corrective actions are
conducted in an appropriate manner. The areas of detail
removed from the rule will ultimately be addressed in guidance
in an appropriate manner. The commission maintains that
the rule does not compromise protection, but provides certain
flexibilities that are intended to provide opportunities for persons
to contain costs. Making corrective actions more cost-effective
will encourage more cleanups and ultimately provide greater
protection to future generations, not less.

Henry, Lowerre, Johnson & Frederick commented that the
scientific understanding necessary to assess accurately the
human health and ecological risks posed by environmental
contaminants is currently and will be for the foreseeable future
insufficient for safe use of the assessments proposed under the
TRRP. The proposed TRRP incorrectly assumes a much greater
state of understanding of these complex issues. Assessments
can be done based on the current understanding; however,
a conservative approach must be used to compensate for
the likely changes in the scientific knowledge regarding risks.
The commentor further states that it is true that there have
been some advances in risk assessment and contaminant
exposure modeling the last few years. Nevertheless, substantial
uncertainties remain with these techniques.

Risk assessment is the basis of cleanups under the federal
Superfund Program. The science and understanding of risk
assessment is more than technically sufficient to justify its use
in the area of environmental cleanup. The alternatives are
to clean all sites to background; clean sites to an excessive
degree of conservatism; or clean sites to arbitrary levels
with no understanding of the risk associated with remaining
concentrations of COCs. These endpoints will unnecessarily
drive up costs and dissuade cleanups from occurring; and/or
put the public at unknown risk. This rule requires cleanup levels
to be developed within the range of acceptable risk adopted by
the EPA and as such is appropriate. In fact, other commentors
have criticized the rule, stating that in their opinion it is overly
conservative and more stringent than federal requirements.

Ranger commented that in the beginning of the petroleum
storage tank (PST) program, it was made clear through federal
legislation that PST sites were not to be treated as are industrial
RCRA/Superfund sites (such as the exemption of PST waste
from hazardous waste requirements). Congress rightly realized
that this sector of the economy (i.e.–underground storage tank
owners and operators) had specific differences, needs and
financial resources than the industrial segment of the economy.
Thus, practical and economic concessions were made. Ranger
does not believe it is appropriate for the TNRCC to require
that PST sites be treated as RCRA/Superfund sites, as the
proposed rules certainly have been created in the likeness of
RCRA/Superfund requirements.

The commission acknowledges that the RCRA, Superfund and
PST programs developed from different concerns and issues.
However, the commission does not accept that the PST program
is somehow a program of lesser concern and therefore should
have lesser environmental comprehensiveness as seems to
be suggested by the commentor. Congress has required up
front financial assurance for corrective action for PST sites.
This suggests substantial concerns that may result from such
types of sites. Rather, specifically with regard to corrective
action, the main difference between the RCRA, Superfund
and PST program has been primarily of an artificial nature,
reflecting different levels of regulatory oversight/process and
differential degrees of philosophical conservatism. Therefore,
the commission disagrees that the shifts in the PST corrective
action program make it RCRA/Superfund like, as the level
of associated regulatory oversight/process has decreased in
those programs as a result of this rulemaking. The rule
impacts the PST program as a consequence of re-focusing all
program areas to an equitable balance of human health and
environmental protection.

Ranger commented that they find it perplexing why the TNRCC
has proposed to make it drastically more expensive to investi-
gate and close sites when there is no threat to human health
and the environment due to the current risk-based closure re-
quirements. It is even more perplexing that the TNRCC would
propose these rules for usage at PST and other hydrocarbon
release sites on the heels of the publication of the 1997 Bu-
reau of Economic Geology, Geologic Circular 97-1 (which was
financed through grants from the EPA and the TNRCC). This
publication documents that most hydrocarbon plumes are lim-
ited in extent, appear to be stabilized, and can be expected to
attenuate naturally with time. The report further states that be-
cause hydrocarbon plumes attenuate naturally, active remedia-
tion is generally only necessary in special cases. In summary,
Ranger does not believe there is any reasonable justification
to warrant this tremendous increase in expenses to investigate
and close sites.

The commission is adopting this rule to resolve inequities
between current program areas, to increase the focus on long
term natural resource management and protection, increase
the assurance of future notice, and respond to the legal
change resulting from the innocent owner/operator statute.
The commission agrees that monitored natural attenuation
may be a sufficient remedial alternative for benzene, toluene,
ethylbenzene, and xylenes (BTEX). The commission specifically
discusses monitored natural attenuation in §350.32(b)(3) and
§350.33(b)(2) as a potentially acceptable remedy. Monitored
natural attenuation can be used when appropriate for all three
classes of groundwater. Further, the susceptibility of the BTEX

24 TexReg 7696 September 17, 1999 Texas Register



compounds to natural attenuation makes them good candidates
for plume management zones. The rule contains alternatives
by which persons can contain costs.

EPA Region 6 commented that in situations such as the
Base Realignment and Closure (BRAC) program, following the
process described by the draft rule may result in the EPA not
concurring on the transfer of federal property. Provisions in
the rule such as the ones for: 1) no requirement to combine
exposure pathways, 2) potential risk levels used to calculate
PCLs, 3) lack of use of the route-to-route extrapolation, 4)
modifying factor for arsenic, 5) soil lead PCL for residential
land use, 6) total petroleum hydrocarbon evaluation procedures,
and 7) issues with the Ecological Exclusion Criteria Checklist,
may underestimate the potential risk and yield underprotective
cleanup levels.

The commission has provided responses to each of the spe-
cific concerns (1)-(4) raised by EPA Region 6 in the following
sections of the preamble: no requirement to combine expo-
sure pathways (§350.71(j)); risk levels used to calculate PCLs
(§350.72 and §350.72(b)(5)); lack of use of route-to route-
extrapolation for determining toxicity factors (§350.73(b)); resi-
dential soil PCL for lead (§350.76(c)); total petroleum hydrocar-
bon evaluation procedures (§350.76(g)); and issues regarding
the Ecological Exclusion Criteria checklist (§350.77). However,
a few brief comments are offered here.

The rule is fully protective of human health and the environ-
ment when correctly applied. The rule does combine exposure
pathways when it is appropriate to combine them. The rule
combines human health surface soil exposure pathways and
combines exposure pathways across media when warranted on
a site-specific basis as provided by §350.71(j). The commission
notes that the EPA Soil Screening Guidance does not standard-
ize the combination of exposure pathways to the extent this rule
does and as such has resulted in some criticisms from the reg-
ulated community that the rule exceeds federal requirements/
practices. Therefore, the commission is perplexed by this com-
ment. The risk levels are clearly within the EPA risk range and
is consistent with actual EPA practices.

With regard to total petroleum hydrocarbons, the use of total
petroleum hydrocarbon analysis is not a substitute for analysis
of individual COCs. Therefore, there is no basis for concern
regarding the use of total petroleum hydrocarbons as it is
only appropriate to address an otherwise unresolved mass of
hydrocarbons where decisions based solely on individual COCs
may not be adequate for site-specific reasons.

The commission disagrees that use of the Exclusion Criteria
Checklist will have any such effect. The checklist will only
screen out those sites that do not represent ecological threats
so that limited resources can be brought to bear on those sites
with ecological concerns.

Environmental Resources Management commented that, as
proposed, Tier 1 lacks the flexibility of Standard 1 in defin-
ing "background," and of Standard 2 in allowing: 1) a revised
cleanup standard based on the latest data, 2) a rigorous sta-
tistical analysis of site data to demonstrate that the average
concentrations at a site meet cleanup standards, and 3) alter-
native methods for defining ground water protection standards
based on site-specific data and information. The added costs
and regulatory burden of proposed Tiers 2 and 3, especially
the unnecessary public notice requirements when there is no

threat to offsite properties, are a major impediment to encour-
aging voluntary cleanups.

The commission disagrees with the commentor. Background
may be defined under Tier 1, 2, or 3. Sections 350.51(l),
71(k)(4), 78(c), and 79 all recognize the applicability of back-
ground determinations as limits to actions and therefore the
commission does not understand the basis of any such claims.
In fact, the commission proposed Texas median-background as-
sumptions for metals under §350.51(m) that persons could use
in lieu of site-specific determinations where it is beneficial to
do so to make it easier to evaluate implications regarding back-
ground. However, persons have absolute latitude to establish
background on a more site-specific basis in lieu of using the
Texas median background levels.

The rule also allows persons to use the latest data. For
example under Tiers 1, 2 and 3, the latest toxicity values
are to be used, regardless of whether they adjust up or
down. Additionally, the rule allows site-specific flexibility under
Tiers 2 and 3 to modify affected property parameters and
those exposure factors which are subject to changes as a
result of site-specific activity patterns. The commission does
acknowledge that the rule is not "wide open" with regard to
some risk assessment aspects and has provided exhaustive
reasoning for all limitations in responses to comments received
for Subchapter D regarding Tier 3 flexibility and probabilistic
risk assessment. The rule allows full use of statistics when
appropriately applied under Tiers 1, 2, and 3 and rightly
specifies limits on use of statistics in certain situations where
there are particular concerns regarding the nature of how
exposure occurs (e.g., groundwater ingestion).

With regard to groundwater, the commission has made certain
policy decisions based on both human health protection and
natural resource protection. The commission maintains that
sufficient flexibility has been provided for managing groundwater
impacts, particularly in consideration of the option to use plume
management zones for class 2 and 3 groundwaters. The
commission is not aware of any added burden that would
dissuade participation in the VCP with regard to Tiers 2 and
3. These matters have been discussed with VCP management
and a VCP representative has been integrally involved in the
development of the rule. Specifically, based on a conversation
with the manager of the VCP section, VCP rarely allows
alternatives to the default exposure scenarios. To do so
would make the duration of an issued Certificate of Completion
dependent on whether or not persons are complying with the
specific assumptions. The commission finds this to be an
unmanageable situation. Therefore, the Tier 2 or 3 provisions
of the rule should not represent any radical shift from current
practices in the VCP.

Fulbright & Jaworski commented that without a collaborative
approach in drafting the proposed rule, certain technical insight
and information has not been exchanged between the regulated
community and the TNRCC. For example, the TNRCC justifies
its decision to exclude probabilistic risk assessment approaches
from the proposed rule by stating that it "does not have person-
nel or expertise that would be necessary to support the use
of probabilistic analysis techniques in evaluating contaminated
sites." 24 TexReg at 2230. Through a collaborative approach,
technical information could have been exchanged so that this
approach and other state-of-the-art tools could have been in-
cluded in the proposed rule. The use of such tools under the
proposed rule is important to achieving the TNRCC’s goal of
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imposing protective and cost-effective cleanup standards. It is
also important to promulgating a rule which will remain viable
for several years. The published record does not demonstrate
that the proposed rule will meet the TNRCC’s goal of imposing
protective and cost- effective cleanup standards. 24 TexReg at
2215. Therefore, substantial changes should be made to the
proposed rule before it is promulgated. Fulbright & Jaworski
also commented that the published record does not report any
analysis of how the proposed rule would function on actual sites
(e.g., a quantitative uncertainty analysis of RBEL and PCL val-
ues applied to sites presenting various conditions). Thus, the
proposed rule does not appear to be adequately supported by
technical evidence. Additionally, the published record does not
give information adequate for the regulated community to con-
duct any such analysis and learn the extent to which cleanup
standards would be overly stringent. This information will not
become available during the comment period because guidance
for calculating Tier 2, Tier 3 and ecological PCLs has not been
drafted. 24 TexReg at 2230 (hereinafter "pending guidance").
Without such information and time to conduct relevant analy-
ses, the regulated community faces great uncertainty as to the
effect of the proposed rule.

Although the proposed rule might set cleanup standards appro-
priate for some sites, the published record does not provide in-
formation sufficient to demonstrate that the proposed rule would
set standards appropriate for a substantial number of sites.
Moreover, based on the information provided, the proposed rule
would not set cleanup standards consistently among sites.

Fulbright & Jaworski commented that the proposed rule’s
default-driven approach was selected in order to achieve "con-
sistency" in administering cleanup matters in various TNRCC
programs. 24 TexReg at 2210. For convenience, this is re-
ferred to herein as "administrative consistency." Administrative
consistency will be achieved by sacrificing consistency between
the cleanup standard and the risk actually presented by the site
at issue. The difference between the cleanup standard and
actual risk is known as the "margin of safety." In order to im-
pose reasonable cleanup standards, the proposed rule should
achieve similar margins of safety at all sites. However, this
will not occur under the proposed rule. For example, proposed
§350.71 requires the regulated person to evaluate certain ex-
posure pathways at all sites. 24 TexReg at 2227. Because
different pathways will exist at different sites, this requirement
will result in different margins of safety at different sites. Addi-
tionally, "the extent of risk overestimation is variable among the
pathways, which indicates substantial scientific inconsistency
among equations within the proposed rule." Newfields Report
at 3. Thus, the margins of safety will differ substantially be-
tween sites depending upon the match between actual default
exposure pathways.

With regard to the public record, to limit the size and complexity
of the rule, the commission did not provide the references and
justification used in deriving the exposure factor assumptions.
It should also be noted that much of the supporting documen-
tation had been provided in the December 16, 1996, Concept
Document. The commission will consider issuing a new techni-
cal background document at a later date.

With regard to comments regarding probabilistic risk assess-
ment techniques, the reader is referred to the portion of the
preamble where responses are provided to General Probabilis-
tic comments.

The commentor is taking a narrow view of "appropriateness" in
cleanup levels. The regulatory focus is not only current expo-
sure conditions, but also future considerations. Further, with re-
spect to the cost-effectiveness of the rule, the commentor is not
considering general costs to the public and affected landown-
ers, and natural resource consequences that result from envi-
ronmental contamination. The commission considers the rule
appropriate in the context of current and future protectiveness
and overall cost-effectiveness. The rule will set cleanup stan-
dards via a consistent process by which cleanup standards
could vary based on site-specific considerations. So, the com-
mission agrees the cleanup levels themselves will vary across
affected properties. The commission also agrees that margins
of safety will vary across affected properties, considering only
current use. However, the variability is acceptable and is ap-
propriate considering the infinite variability in conditions across
affected properties and current and future exposures.

The commission acknowledges that guidance is needed to
facilitate implementation of the rule. However, the commission
also points out that commentors recommended pulling certain
details out of the rule, and then expressed concern when
the rule is not detailed enough to understand implications.
Additionally, it is not particularly compelling that persons cannot
fully evaluate the rule until the guidance is developed as many
persons routinely make the point that guidance is not rule and
therefore not binding. Tier 2 and 3 guidance will need to
be developed, but given that the Tier 2 PCL equations were
included in the May 15, 1998, proposal and then subsequently
excised from the rule in response to specific recommendations
from stakeholders, and the fact that Tier 2 is non-binding as
persons can use Tier 1 or 3, the absence of guidance is
not overly consequential. With regard to ecological guidance,
Exxon, who is represented by Fulbright & Jaworski in these
comments, is directly and integrally involved in the stakeholder
group developing the guidance. Therefore, Exxon should be
able to conduct some analysis of the situation.

KOCH commented that the commission has expended consid-
erable resources to prepare these proposed rules. They un-
derstand that the TNRCC believes the proposed rules will have
a positive economic impact on responsible parties because of
the shift to risk-based cleanup standards. However, it appears
that these rules are not a substantial improvement compared
to the current Risk Reduction Rule. The proposed rules lack
appropriate flexibility to consider site-specific factors and expe-
rienced, professional judgement is essentially eliminated from
this process.

The commission acknowledges the rule is not "wide open" risk
assessment. Such a wide open risk assessment program,
whereby the person incorporates exposure scenarios and pa-
rameters based on the specific use of the affected property
today, is not necessarily in the best interest of the state due to
inherent uncertainties concerning reasonable future uses of the
property. Such a program makes it much more difficult to man-
age the natural resources of the state. Further, focus needs
to be placed on future uses. The commission agrees in part
with the pure risk-based tenet of no exposure - no risk; and as
such has aggressively increased the potential to use exposure
prevention remedies in lieu of cleanup remedies. However, the
commentor is not considering other factors that the commission
must manage, such as natural resource protection, and poten-
tial current and future human and environmental health and ex-
posure. To expedite decision making and to enhance stream-
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lining and consistency, the commission has made critical policy
decisions. With specific regard to physical/chemical properties,
it is fruitless to argue over a specific assumption such as the
diffusivity of a COC in water when the outcome may only result
in a fraction of a percent difference in the overall cleanup level.
Further, the alternative value is often nothing more than an al-
ternative literature value with absolutely no assurance that it is
actually more representative than the default value. However,
substantial flexibility is provided to adjust the soil-water parti-
tion coefficient (K

d
) based on site-specific pH or organic carbon

fraction (foc) as appropriate, which can have significant effects
on cleanup levels. Some exposure pathways and points of ex-
posure are essentially always relevant (e.g., human exposure
to surface soils) considering current and future exposure, or are
necessary for management of related COCs (e.g., ingestion of
class 1 or 2 groundwater).

Henry, Lowerre, Johnson & Frederick commented that the
proposed TRRP would eliminate a number of existing standards
and deadlines and make every cleanup decision a negotiation
between the state and industry, with no role for the public.
Moreover, with the responsible party holding the information and
often the superior resources, TNRCC would be at a significant
disadvantage under the proposed TRRP in most negotiations
about the extent of cleanup.

The rule actually does quite the opposite. It will eliminate
much of the negotiation that transpires today. The rule lays
out specific performance objectives, sets requirements where
variations are not allowed, and sets up deadlines for the filing
of institutional controls and for notification of the public. In fact,
a chief criticism expressed by others is that the rule imparts
too much influence to the general public when they may not
be threatened in any manner from the affected property. Also,
the commission points out that the rule does not obviate or
otherwise eliminate any public participation requirements of
other applicable statute or rule.

Henry, Lowerre, Johnson & Frederick commented that the
commission should not adopt the proposed TRRP rule package.
Instead, the commission should retain the existing rules and
integrate into those rules some of the work of the staff. The
changes in the TRRP that everyone agrees are improvements
should be added to the current rules. They also commented that
the existing TNRCC program for risk reduction for contaminated
sites does no harm. It is not broken. The proposed TRRP
could create serious problems, as it makes significant changes
to many of the underlying policies. Those policy issues deserve
the type of careful review and public input that cannot be done
in such a large package of policy changes. TNRCC is proposing
changing a very significant set of policies that affect future
generations when the experience with the current rule does not
justify most of the changes.

The commission disagrees with the commentor. Extensive
evaluations have gone into the policies established for the rule.
The rule was precipitated by the need to harmonize the 30 TAC
Chapter 335 and Chapter 334 to effectively cover regulatory
obligations and to enhance compliance, and to align critical
policies that were incongruent or create policies that were
absent under the existing rules. The only way to reach these
goals is a new rule.

Henry, Lowerre, Johnson & Frederick commented that the
proposed TRRP rule relies heavily on exposure prevention as
a means of addressing contamination problems, as opposed

to exposure prevention coupled with long-term protection of
groundwater resources. The predicted consequence of the
proposed rules would be that small businesses desiring to
sell their property would implement Remedy Standard A, while
large industrial facilities would pursue the more liberal Remedy
Standard B. The net impact of this would be to essentially
"write off" the groundwater beneath these facilities. They further
commented that the proposed TRRP allows regulated entities,
regardless of their standard of care, extent of violations or
intentions, to contaminate other people’s land and, in many
cases, avoid any responsibility for determining the extent of
cleanup, for providing notice to the affected persons and local
governments, for stopping the migration of contaminants, and
for cleaning up the contamination. Even if a cleanup of
contamination were not justified under certain circumstances,
removal of all responsibility for the evaluation and notification
of the contamination appears to be simply an effort to protect
the responsible entities and hide information on contamination
from the public. Thus, the rules give regulated entities the
opportunity to externalize their costs created through poor
environmental management practices and pass the costs on
to the state/taxpayers.

The commission disagrees with the commentor. The reader is
referred to the response to comments portion of the preamble
for §350.33(a) and (b), and §350.55 where similar comments
are addressed. The commission has placed more alternatives
on the table with the intent that more sites will be addressed.
Further, the commission notes that this rule enhances public
notice and does not reduce public notice requirements to less
than that required by the current rules. For example, the Risk
Reduction Rule of 30 TAC Chapter 335 are silent to notice
issues.

Henry, Lowerre, Johnson & Frederick commented that the
proposed TRRP would appear to create incentives for operators
to decide not to take costly action that would stop the release
of contamination at low levels or respond quickly to such a
spill or other release, since there would often be little or no
costs associated with responding to the contamination under the
proposed TRRP. The TRRP should do the opposite and create
incentives for prevention of future releases of contaminants at
any level into the environment.

The commission does not agree with this statement. This as-
sertion is addressed in part in the discussion for §350.33(a)and
(b). Moreover, soil source areas must be removed, decontam-
inated, and/or controlled so that uncontaminated groundwater
does not become contaminated and so as not to serve as an
ongoing source of groundwater contamination. Also, for cur-
rently affected class 2 groundwater under Remedy Standard
B, a plume management zone is not automatic but must be
qualified for. The idea that TRRP is creating an incentive to
pollute is incorrect. TRRP allows a more rational groundwater
management strategy in certain circumstances, which should
provide incentives to operators to manage groundwater plumes
effectively and not circumvent the regulations. Additionally, the
commission has other programs to address pollution preven-
tion, such as the Clean Industries Plus program.

Environmental Resources Management, and Weston com-
mented that they believe that the proposed rules continue to suf-
fer from requirements that would reverse much of the progress
made toward promoting voluntary cleanups. They strongly dis-
agree with the TNRCC’s contentions that the proposed TRRP’s
added regulatory burden is outweighed by its benefits. They
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also believe that the effect of the TRRP on brownfields initia-
tives will be to stifle participation in the VCP. With the advent
of the Consistency Document for the current TRRP Rule, it is
becoming apparent that fewer clients are inclined to "go the dis-
tance" with the TNRCC as they perceive that even small-scale,
voluntary cleanups are being treated with the fine-toothed comb
justifiable for abandoned hazardous waste sites.

The commission disagrees that the rule will reduce participation
in the VCP. In fact, there are several changes (e.g., no deed
recordation for properties obtaining residential standards under
Remedy Standard A, plume management zones for residen-
tial properties, risk-based notification requirements) which will
encourage participation in the VCP. Also, the commission dis-
agrees that the development of PCLs is too complex or that the
burden outweighs the benefits. The process for development
of PCLs is more specific than the TRRP Rule (30 TAC Chap-
ter 335), which will result in more timely development of PCLs
with less potential for arguments over the appropriateness of the
cleanup levels. The commentor suggested that "small-scale vol-
untary cleanup" should be treated differently than "abandoned
hazardous waste sites." The commission notes that the rule
does make distinctions between sites (e.g., the Tier 1 PCLs are
based upon two different source areas, 0.5 acre and 30 acres)
based upon technically valid considerations.

The commission takes particular exception with the implication
of the "fine-toothed comb" statement by Weston regarding
the VCP program. The comment implies that VCP sites
either have been evaluated with a lesser degree of regulatory
integrity or should be evaluated with a lesser level of regulatory
integrity. The intent of the VCP program is not to cut regulatory
integrity or protectiveness corners, but rather to cut some of
the conventional regulatory red tape and to support quick and
innovative regulatory review. The commission in no way has
cut the level of regulatory integrity or protectiveness. Rather,
the VCP is focused primarily on permanent remedies that are
fully and adequately completed such that the certificates of
completion can be issued. Actually, given that the VCP sites
are more likely to be re-developed than abandoned hazardous
waste sites, human exposure potentials may be greater at VCP
sites than at abandoned hazardous waste sites, and therefore,
may be deserving of greater regulatory vigilance, not less.

Environmental Fuel Systems, Inc., and ICE commented that
they are concerned that the TRRP Rule, as proposed, is much
more protective of human health and the environment than are
the rules and guidance the PST program has practiced under
since January 1994. The 1994 changes toward risk- based
corrective action were viewed by many as much less protective
than earlier rule and practice. ICE fears that some entities will
challenge the practices of the last five years based on the more
restrictive requirements in this rule package.

The commission has no intention of reactivating sites closed un-
der the current PST program as a consequence of this rulemak-
ing, and nothing in this rulemaking would re-open any closed
site. The existing PST program is protective of human health.
Some entities may challenge the protectiveness of the program,
but they already can. If persons have appropriately character-
ized sites, established appropriate cleanup levels, taken war-
ranted actions, and conducted proper notice to affected parties,
then there should be greater certainty in the no further action
status and protectiveness. If sites originally issued no further
action status under the current program are subsequently re-
opened due to change in site conditions which violates the

basis of the no further action status, then the case would be
re-evaluated under the existing PST program even after the ef-
fective date of this rule. The commission stands behind the
protectiveness of the current PST program where it has been
properly applied.

Groundwater Services, Inc., commented that the rules estab-
lish a consistent risk-based program for all remedial activities
under the jurisdiction of the TNRCC Office of Waste Manage-
ment, including PST, Industrial & Solid Waste Facilities, State
Superfund Sites, VCP Sites, etc..

The commission agrees with the commentor.

McCulley Frick & Gilman commented that they observed a num-
ber of inconsistencies and contradictions between various sec-
tions of the rule that merit clarification. Several examples in-
clude: 1) The consideration of cumulative risk in downwardly
adjusting PCL while not allowing upward adjustment of PCLs;
2) The use of different adult soil ingestion rates for estimating
soil PCLs for all COCs, and for estimating a soil lead PCL when
using the adult lead model; 3) The residential soil PCLs for alu-
minum, lead and manganese are less than the corresponding
Texas-Specific Background Concentrations; 4) The use of de-
fault soil parameters for Tier 1 PCL calculation while requiring
site specific soil parameters for the calculation of Tier 1 soil sat-
uration values; and 5) The use of engineered controls or existing
structures to exclude ecological pathways from evaluation when
such controls cannot be used to exclude human exposure path-
ways. These examples, which are discussed in greater detail
in their specific comments, represent significant inconsistencies
within the proposed rule and detract from the overall objective
of achieving consistency within the program.

The commission is fully aware of each of the differences be-
tween various sections of the proposed rule and believes such
differences are in fact warranted. The commission’s response
to each of the first three issues raised by the commentor is pro-
vided in the following sections of the preamble: 1) consideration
of cumulative risk in downwardly adjusting PCLs while not al-
lowing upward adjustment of PCLs (§350.72(b) and (c)); 2) use
of different adult soil ingestion rates for estimating soil PCLs for
other COCs and for estimating a soil lead PCL when using the
adult lead model (§350.76(c)); and 3) residential soil PCLs for
aluminum, lead and manganese are less than the correspond-
ing Texas-Specific Background Concentrations (§351.51(m)).

With regard to the theoretical soil saturation evaluation, there
is no inconsistency, the commission simply characterizes such
evaluation as a Tier 2 matter. The commission does not
advocate the comparison of a Tier 1 PCL against a site-specific
theoretical soil saturation limit, but rather a comparison of a site-
specific PCL against the theoretical soil saturation limit using the
same affected property parameters in both calculations. Section
350.75(i)(10) is adequately clear in this regard.

With regard to the consideration of physical controls in the eco-
logical exposure pathway analysis, the commission acknowl-
edges what seems to be an apparent inconsistency, and in
response to this comment considered eliminating the practice
as originally proposed for ecological exposure pathway evalua-
tions. However, because the ecological exposure pathway will
be remedied as a result of the human health-based physical
control remedy, the ecological risks are simultaneously reme-
died. If a human health-based remedy is not employed, and
ecological risks persist, then a remedy would be required for
the ecological risks and that remedy may be a physical control

24 TexReg 7700 September 17, 1999 Texas Register



which would be required to meet the requirements of Remedy
Standard B. Likewise, the presence of physical controls can also
be considered in human health exposure pathway analysis, pro-
vided the physical control is formalized as a remedy and meets
the requirements of Remedy Standard B. Further, human health
and ecological exposure pathway analyses are not necessarily
comparable. Areas covered extensively by physical structures
and occupied with human activity are not likely to be areas of
potential ecological impact from COCs as the human activity
has likely driven out the ecological receptors. Conversely, the
presence of extensive physical controls suggests the likely pres-
ence of human receptors. Therefore, the issue is not so much
inconsistency as a remedial timing issue and a contrast in ex-
posure considerations.

Fulbright & Jaworski commented that it would be adversely im-
pacted by cost increases where remedial activities are pursued
on the basis of risk overestimates.

The commission has acknowledged that costs could increase
for the PST program under this rulemaking. However, in con-
trast to actions completed under the TRRP Rule of 30 TAC
Chapter 335, this rule should represent a net cost savings. Flex-
ibility is provided under 30 TAC §335.563(e)(2)(A) based on
site-specific data. Very rarely are site-specific exposure data
provided. Rather, alternative assumptions are often provided
for sites with generally no better basis of applicability than the
default assumptions provided in the existing rule. Such ap-
proaches are not necessarily better estimates of risk. As such,
the commission is commonly not concurring with "site-specific"
risk estimates today, and in fact, issued guidance on July 23,
1998, to make uniform where certain adjustments may be ap-
propriate and to what degree to minimize some of the random-
ness in the risk assessments submitted to the executive director
under Standard 3. In today’s rulemaking the commission has
provided flexibility where site-specific, activity-related considera-
tions may affect risk estimates. The commission has also made
commitments to initiate the development of a probabilistic risk
assessment program for future adoption. Further, the commis-
sion has provided an option under Subchapter G to utilize the
type of flexibility requested as a means to contain costs. The
commission has provided ample opportunity under this rulemak-
ing for persons to contain costs.

Ranger commented that another major concern associated with
the proposed TRRP rules is the anticipated adverse impacts
associated with real estate transactions and dealings with
financial institutions on contaminated properties. Currently, it
is typically achievable to secure loans from lending institutions
for contaminated properties because the lending institutions
have seen the TNRCC cleanup programs over the past several
years, such as the VCP and the PST risk-based corrective
action program, allow for reasonably cost-effective and timely
closures on impacted properties. The proposed TRRP rules
will dramatically increase the costs of site investigations and
closures, as well as significantly slow down the site closure
process. Under the proposed TRRP rules, Ranger believes
that lending institutions will not want to readily lend money for
properties where the site investigation costs alone will be at or
near six figures, with no assurance of a timely closure. Once
again, these types of properties will be seen by the lending
institutions as poor financial investments.

The commission has acknowledged cost implications for the
PST program under the TRRP rule in the RIA. However, for
the VCP program, this rulemaking will provide better cost

containment potential, not less, as explained in the preceding
and following responses to similar comments. The assessment
cost should not usually be any greater than under the existing
rule. Regarding the commentor’s assertion that the proposed
rules will "significantly slow down" the site closure process
and there will be no assurance of timely closures under the
proposed rules, the commission notes that additional provisions
for conditional no further action letters have been added to
§350.34 to help facilitate property transfers. Further, this
rulemaking has enhanced potentials for the use of exposure
prevention remedies which will streamline the corrective action
process for the VCP program. Regarding lending institutions,
the commission disagrees with the commentor’s assertions that
under the proposed rules, ". . . lending institutions will not want
to readily lend money for properties where the site investigation
costs alone will be at or near six figures. . .". Lenders’ decisions
to lend are based on a variety of factors, such as a borrower’s
financial condition, the financial viability of a proposed project
and broad economic conditions. While lenders consider the
environmental condition of real estate offered as collateral, it is
only one of several factors a lender will consider and may or
may not affect decisions to lend.

Weston and Environmental Resources Management com-
mented that even with the changes that have been made,
implementing the proposed rules will significantly increase
investigation and evaluation costs when compared to the
current TRRP rule for many of the smaller and less impacted
properties (the majority of the VCP-type projects). Based on
their experience, the estimated costs for implementing the new
rule, which are discussed in the preamble, are very low and do
not accurately reflect the actual costs that will be experienced.
This increase in cost is due to both the increased investigation
requirements and the increased level of effort that will be
required for data evaluation/validation. These increased costs
will be most significant for Brownfield-type sites. One of the
significant sources of the increased investigation costs is the
apparent broad definition used for chemical of concern and an
assumption that a property is contaminated until it is proven
clean. The "guilty until proven innocent" approach is very
costly and time consuming. This is discussed in greater detail
in the specific comments below. A better method of focusing
on the chemicals and specific areas that are really of potential
concern at a site needs to be established. They understand
that the agency believes that the increased investigation costs
will be offset by lower remediation costs; however, based on
their understanding of the proposed rules and past experience,
they do not believe that there will generally be any offsetting
decrease in remediation costs. In addition, it is their opinion
that the added cost for many of these sites will not result
in lower risk to human health or the environment and will
discourage voluntary remediations.

The commission disagrees that the rule will reduce participa-
tion in the VCP. In fact, there are numerous changes (e.g., no
deed recordation for properties obtaining residential standards
under Remedy Standard A, plume management zones for res-
idential properties, risk-based notification requirements) which
will encourage participation in the VCP. Also, the commission
disagrees that the PCL development process is too complex.
The process for development of PCLs is more specific than the
current TRRP Rule (30 TAC Chapter 335), which will result in
more timely development of PCLs with less potential for argu-
ments over the appropriateness of the cleanup levels.
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The commission has acknowledged that at some sites, there
may be an increase in the site assessment costs. However,
these increases are site-specific and if a person is adequately
characterizing a site under the existing rules such that contam-
inants can remain on-site and be protective, then the commis-
sion doubts there will be a significant change in the assessment
costs. In regards to data evaluation/validation, the commission
is concerned that numerous commentors have indicated that
there will be an increase in costs under the TRRP rule. It is
important that the data used to make decisions regarding the
protection of human health and the environment are appropri-
ately evaluated and validated. This is not an area to cut corners.
However, if persons are appropriately evaluating/validating data
today, then there should not be a significant cost increase, if any
at all. The commission is confident that the level of detail re-
quired in the TRRP rule is appropriate given the consequences
of making decisions with data of unknown quality. It is important
to note that the TRRP rule does not specify which COCs must
be investigated at a particular site and that this decision is left
to the program area. The commentor also expressed concern
that the rule takes a "guilty until proven innocent" approach.
The commission asserts that persons only become subject to
the TRRP rule through the agency’s various programs and that
the TRRP rule does not by itself initiate response actions. Once
a property is subject to the TRRP through one of the agency’s
program areas, then it is appropriate to assume that there may
be COCs present. Once a release is established, then it is only
appropriate that a good basis is provided for the levels of COCs
that will remain following the response action, if any. Clearly,
the burden is on the person to prove it is protective, not on the
commission to prove it is unprotective. This is not a "guilty until
proven innocent" attitude but rather an appropriate level of re-
sponsibility for the regulated community.

Henry, Lowerre, Johnson & Frederick commented that the
rule conflicts with Title VI, Civil Rights Act. Since TNRCC
obtains federal funding for its programs, including the programs
that will fall under the proposed TRRP, the U.S. Civil Rights
Laws apply. The federal law, including statutory requirements
in 42 USC §2000(d), regulatory requirements at 40 CFR,
§7.36 and directives in the President’s Executive Order on
Environmental Justice would be violated if the proposed TRRP
is approved. Under Title VI and EPA’s regulations, TNRCC
programs receiving EPA funds may not be administered in a
manner that has the practical effect of subjecting individuals to
discrimination based upon race.

TNRCC rules appear to violate Title VI. First, the rules fail
to allow affected people and local governments to have input
into decisions regarding assumed future uses and limits that
can then be put on future uses. In an area like East Austin,
historic zoning that mixed residential and industrial uses is
being reversed to eliminate the environmental injustice and
disparate impacts that the polluting industries have had on
the low-income, minority communities in which they have been
located. The TRRP would allow the presumption of continued
industrial use, and would, therefore, exacerbate the historic
violations of Title VI of the Civil Rights Act at a time when
the cities and communities are trying to reverse the impacts of
discrimination. In effect, under the TRRP, TNRCC’s program,
which does receive EPA funds, would have the practical effect
of extending the discrimination based upon race.

Additional discriminatory impacts of the proposed TRRP include
reduced protection for shallow aquifers in minority communities,

because those ground waters are more likely to have contam-
ination and classified as class 2 or 3 aquifers because of the
historic and discriminatory placement of polluting industries in
the communities.

The proposed TRRP will not allow Texas communities to have
a role in determining how the state and local governments
can best reverse the historic discrimination and end future
discriminatory practices.

The rule is not in any violation of the Civil Rights Act. Con-
trary to the comments, the rule enhances public notice, and in
no way lessens public participation requirements that are man-
dated by federal statutes (e.g., RCRA and CERCLA public par-
ticipation). The rule provides landowners control with regard to
the remedy planned for their property through the requirements
for land owner concurrence for the use of institutional controls.
Additionally, if variances are requested to exposure frequency
and exposure duration factors, then public notice must be con-
ducted and the public has an opportunity to provide input to
the process. The rule also allows equivalent zoning or govern-
mental ordinance as another means of providing notice and the
ability to enforce controls. Citizens have opportunities to partic-
ipate in zoning or governmental ordinance decisions made by
their city councils. The commentor is also mistaken in their in-
terpretation of the groundwater classification system. The pres-
ence or absence of groundwater contamination is not factored
into the groundwater classification system. There is no rea-
son to presume minority areas are preferentially or otherwise
more likely to be located over class 2 or 3 groundwater more
than any non-minority community. The commission notes that
commercial/industrial areas may commonly be located within or
proximal to minority areas, however, stimulating corrective ac-
tion at those properties will collectively reduce risks to those
minority communities.

The commentor states that the rules are subject to Title VI of the
Civil Rights Act because some of the programs receive federal
funds. The commission agrees that it is subject to Title VI of
the Civil Rights Acts because it does receive federal funds for
some of its programs subject to this rule.

The commentor states that the rules "may not be administered
in a manner that has the practical effect of subjecting individuals
to discrimination based upon race." Although the commission is
not clear as to what the above-quoted portion of the comment
means, the commission assumes that the commentor believes
that the rules may have the effect of subjecting individuals to
discrimination based on race. See 40 CFR §7.35(b). The
commission disagrees with this comment.

Henry, Lowerre, Johnson & Frederick commented that the
proposed TRRP appears to make a number of unjustified and
unsupported assumptions, including that: 1) costs of cleanup
below PCLs are significant and unjustified in all cases, 2) the
current set of standards for drinking water and other pathways
of exposure to toxic chemicals will not be changed to lower the
exposures in the future, and 3) improvements in the state of the
scientific knowledge will not occur. As a result, the state will
likely be left with many sites that will be considered significant
risks in the future. Responsible parties will be allowed to
leave contamination in place that under current rules they would
have to remove. Instead of taking the conservative approach,
TNRCC is willing to pass the risks on to future generations of
Texans when the responsible parties could be long gone.

24 TexReg 7702 September 17, 1999 Texas Register



The commission disagrees. With regard to the first point
concerning cleanup costs, and as evidenced by the many
comments addressing costs associated with this rule, costs can
be great in achieving cleanups to PCLs, and even greater when
achieving cleanups to levels below PCLs. It is not an efficient
use of limited resources to compel cleanups to levels below
health-based limits. With regard to the second issue pertaining
to changes to standards, the commission acknowledges that
standards may change. However, the standards are based on
reasonable maximum exposures (RME) under this rule. The
conservatism inherent in assuming that a single individual would
consistently experience the RME for each of the exposure
pathways considered in developing the human health PCLs
provides the commission with sufficient confidence to set risk-
based cleanup levels. However, where a COC is determined
to be significantly more toxic than realized earlier, §350.35(e)
and §350.73(a) provide mechanisms to compel further action
when warranted to protect human health and the environment.
With regard to the third point, on the contrary, the commission
presumes that the state of the science is highly likely to
improve over time. In fact, it is for this very reason that the
commission is more comfortable with a risk- based program
than would have been the case ten years ago. The commission
is not compromising protection for future generations. This
rule provides needed flexibility to encourage the regulated
community to address their sites now.

Henry, Lowerre, Johnson & Frederick commented that the
program provides basically unlimited flexibility with respect to
a majority of the requirements in the proposed rule.

The commission notes that the preponderance of the comments
criticize the rule for not providing adequate flexibility. The
rule provides an effective and appropriate level of flexibility.
Flexibility is primarily afforded in tangible ways such as analysis
of contaminant fate and transport, establishment of plume
management zones, uses of controls, that is, options that can
be observed and measured and decided upon with a high
degree of certainty and confidence. Other issues which are
inherently more uncertain, such as limited use of property, or
the protectiveness of a control response action over time, are
backed with institutional controls or post-response action care
to lessen the probability of unprotective situations occurring.

Concerning Subchapter D, Groundwater Services, Inc., com-
mented that the re-proposed TRRP rules offer greater flexibility
for calculation of site-specific cleanup limits compared to the
current TRRP rule.

The commission agrees with the commentor.

With regards to general guidance, Chevron commented that
the TNRCC should include stakeholder committees and com-
missioner work sessions as TRRP guidance documents are
developed. Utilizing the commissioner work session process,
in conjunction with stakeholder committees, best ensures that
TRRP guidance documents receive focused input from the com-
missioners. Chevron supports the TNRCC’s decision to reserve
several detailed issues to be addressed via guidance rather than
rule. However, guidance documents should not be developed
without significant stakeholder involvement and commissioner
oversight. Moreover, prevailing APA doctrine, the Texas Water
Code and the Solid Waste Disposal Act require that limits be
placed on the development of guidance documents to ensure
that such guidance does not amount to improper rulemaking

which imposes new requirements without a process providing
for adequate stakeholder input.

Chevron commented that contrary to the statement in the
preamble, the proposed TRRP provides all the equations and
parameters for calculating PCLs, and these have not been
placed in guidance. Moreover, although some portions of
the previously proposed TRRP have been removed from this
version with the expectation that they will be provided in
guidance, such guidance has not been made available. It is
very difficult to evaluate the impact and appropriateness of a
proposed rule when the guidance that will implement the rule
is not available.

Dow supports the significant simplification of the rule from the
May 15, 1998, version with the movement of segments to
guidance. Dow believes that the movement of these segments
to guidance affords the agency and the regulated community
more flexibility to respond to changes in the methodology
and the science of risk assessments. Dow also strongly
supports the involvement of the various industry stakeholders
in the continued development of the guidance necessary for the
implementation of the rule.

Eastman commented that proper analysis and comment on
this proposed rule is difficult since its application and utilization
are dependent upon guidance documents that have yet to be
developed.

Eastman also requested that workgroups with active participa-
tion and representation from the general public and regulated
community be used to develop the guidance documents to be
used with the TRRP and that such participation be allowed at
the earliest point possible in the document development. The
proper functioning and application of this proposed TRRP is
totally dependent on the development of accurate and reason-
able guidance documents. Many of the comments contained
here and the comments omitted from this response are based
on the believe that accurate and complete guidance documents
will be developed to govern the application of this risk rule. Out-
side participation in this process is critical.

Environmental Fuels Systems, Inc., and ICE commented that
as a final, general point, last year’s proposed rule language
incorporated a lot of what they would call "guidance" prescribed
in it. This year’s version left much prescribed detail out, but
they know they will see it again soon. Please recognize that
interpreting what this proposed rule means is especially difficult
when the guidance is not yet in hand. TNRCC management has
expressed a desire in the past to team with industry to come
up with such guidance, and they want very much to see that
approach work.

Fulbright & Jaworski commented that advisory levels and other
guidance which have not been promulgated themselves cannot
be promulgated as proposed under this rule without violating
due process.

KOCH commented that the proposed rules are substantially
shorter than previous versions. Apparently the additional
detail required to implement these rules will be provided in
future guidance documents. They are very concerned that
many of the more controversial or onerous provisions of the
previous versions of the rules will be incorporated via guidance.
The commission must open the development of guidance
documents to all interested stakeholders. The recently drafted
Investigation Report Form is apparently an early product of
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this guidance development process. Will this lengthy document
have to be completed at every site, in addition to submitting an
Affected Property Assessment Report (APAR)? They are very
concerned that similar documents will be prepared to implement
the proposed rules.

Mobil and Phillips commented that many details (e.g., statistics,
QA/QC) have been eliminated from the regulation and will be
addressed in the regulatory guidance which has yet to be
developed. Mobil asked that the development process for this
guidance be as open and inclusive as has the development
process for the rule itself. This guidance will play a large role
in how the rule will be implemented.

Port of Houston Authority commented that the guidance docu-
ment, which will provide details on TRRP implementation, has
not been made available to the regulated community to view or
make comments.

Ranger would like to offer a few additional general comments
concerning the proposed rules. The rules, overall, are far too
complex and 90% of the items that are included in the rules
would be far better addressed in written policy and guidance.
Rule packages are simply not the place for specific details on
risk assessment methodologies, preferred sampling techniques,
laboratory QA/QC procedures, site investigation strategies, etc..
These types of voluminous and technical issues are far better
and more appropriately addressed in written guidance and
policy. The TNRCC must keep in mind that environmental
science is continually evolving, and thus any rule packages
which include such minute technical details as are included in
the proposed rules will probably be technically outdated by the
time they are published.

Reliant Energy, AECT, and TU commented that they have a
number of concerns regarding the regulatory and economic im-
pacts of the proposed rule. While the reproposed version of the
rule addressed many of their concerns, they have been unable
to assess the potential cost impacts associated with the rule
without the benefit of the guidance document, which contains
many of the details, such as sample collection requirements,
QA/QC, and the use of statistics. Review of the guidance doc-
ument is critical to a comprehensive understanding of the rule
and the potential cost impacts. They therefore encourage the
timely development of the guidance document. It is their under-
standing that stakeholder involvement will be required to support
this effort. Please be advised that Reliant Energy is prepared
to support that effort in any way they can.

TCC/TXOGA support removing formerly prescriptive details,
(e.g., statistics, analytical chemical methods, field sampling
methods, and QA/QC, etc.) and including these elements in
guidance. They have previously commented to the TNRCC that
the proposed future guidance should not be created from the
information previously used in the May, 1998 version of TRRP.
TCC/TxOGA understand that the process to create this guid-
ance has yet to be determined. They would like to participate
in the development of the guidance and would appreciate the
opportunity to share our ideas with other stakeholders at the
earliest possible opportunity.

Weston commented that they understand that many of the de-
tails included in previous drafts of the TRRP were removed to
reduce the specificity of the rule, allow more flexibility, and sim-
plify the rule. They also understand that guidance will be pre-
pared to accompany the TRRP. They strongly support this ap-
proach; however, there should be provisions for public comment

and peer review of guidance documents prior to implementa-
tion. For development of significant guidance documents (such
as site assessments, statistics, and QA/QC), they recommend
formation of agency workgroups that include participants from
the regulated community. These workgroups have been very
successful in the past in producing documents that are sup-
ported by the regulated community.

The commission acknowledges that guidance is needed to fa-
cilitate implementation of the rule. However, the commission
also points out that some of the commentors are recommend-
ing pulling certain details out of the rule, and then expressing
concern when the rule is not detailed enough to understand im-
plications. The commission will focus efforts to develop critical
guidance. Critical elements are sufficiently developed to allow
meaningful and comprehensive understanding of the rule. Ad-
ditionally, it is not particularly compelling that persons cannot
fully evaluate the rule until the guidance is developed as many
persons routinely make the point that guidance is not rule and
therefore not binding. Specifically, with regard to QA/QC, per-
sons who submit data today with proper QA/QC should not see
any negative consequence from the rule. Tier 2 and 3 guid-
ance will need to be developed, but given that the Tier 2 PCLs
were included in the May 15, 1998, proposal and then subse-
quently excised from the rule in response to specific recommen-
dations from the regulated community, and the fact that Tier 2
is non-binding as persons can use Tier 1 or 3, the absence of
guidance is not overly consequential. The commission plans to
develop the guidance with meaningful stakeholder input/partic-
ipation, the form and level of which is yet to be decided. The
guidance will be methodically and appropriately developed. In
case there is some confusion, to clarify, only Tier 1 PCL equa-
tions have been provided in the rule. RBEL equations have
also been provided. However, Tier 2 PCL equations have not
been provided in the rule. Fulbright & Jaworski’s comment re-
garding advisory level has been addressed in the response to
comments on §350.74(f)(3)(A).

Fulbright & Jaworski commented that the proposed rule may
result in needless litigation. As proposed, the TNRCC’s
approach would overstate the risk to human health and the
environment at any particular site. Because this information
would misstate the actual risk of a site, it is reasonable to
conclude that it will be a factor in, and may in fact encourage,
litigation between adversarial stakeholders and responsible
parties. Further, it is likely that incorrect risk characterization will
increase administrative litigation between responsible parties
and the TNRCC.

The commission has not initiated this rulemaking to increase
litigation. The over-characterization of risk concerns raised by
the commentor is presumed to be related to the rule limitations
on the use of alternate exposure factors and the prohibition
against probabilistic risk assessments. The probabilistic risk
assessment preclusion is a necessity at this point for reasons
fully stated in this section of the preamble. The commission
also presumes that the greatest litigation risks stem from off-site
impacts. With this in mind, the concerns appear to be narrowly
focused on current risks, and not sufficiently focused on future
risks. With specific regard to exposure factor adjustments, the
commission finds it highly questionable to assume non-default
exposure assumptions for off-site properties when the person
has no certainty as to off-site activity patterns and no way to
control them. The commission must responsibly consider both
and as such does not agree that risks have necessarily been
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overstated, or least to the excessive degree implied by the
comment. At the basic level, the litigation is driven by the fact
that there is environmental contamination. Persons can limit
litigation liabilities by quickly and comprehensively addressing
the COCs and completing assessments and corrective actions
in a timely, pro-active manner.

Henry, Lowerre, Johnson & Frederick commented it is not clear
that the criteria of "long term effectiveness" will be met under
this rule. For example, natural attenuation could eventually meet
that standard. Construction of a fence would not. The change
from a criteria of true long-term effectiveness to the criteria in
the proposed TRRP is inherently less protective.

Henry, Lowerre, Johnson, and Frederick asserted that it was
not clear that the criteria of "long-term effectiveness" under
this rule will be met. The commission disagrees. "Long-
term effectiveness" refers to the ability of a response action
to maintain a particular degree of protectiveness over time
once the performance objectives have initially been attained.
Response actions where the groundwater has been restored to
the critical PCLs will have no trouble maintaining that degree
of protection over time. With a plume management zone, there
would be an extended period of monitoring at the attenuation
monitoring points and the point of exposure. There is every
reason to expect that this type of remedy will be just as
successful as any other exposure prevention remedy. The rule
requires any soil PCLE zone to be removed, decontaminated,
and/or controlled such that any physical control which is used is
capable of reliably containing COCs within and/or derived from
the surface or subsurface soil PCLE zones over time. Also, the
commentor mentions a fence in the context of being a response
action. Fences surrounding affected properties with unresolved
problems are not considered response actions and would not
attain either of the TRRP remedy standards. In response
to this comment, the commission has amended the definition
of "physical control" at §350.4(a)(64) to state that fences are
typically not considered a physical control.

With regards to general misrepresentation, Henry, Lowerre,
Johnson & Frederick commented that TNRCC rules encourage
hiding information from or even misrepresenting information to
TNRCC. There are no penalties for not providing accurate or
complete information or in making false claims of confidential-
ity. Moreover, TNRCC has never sought a penalty for a mis-
representation or material omission, even when TNRCC had
the authority to punish such acts. If TNRCC is going to give
the parties responsible for the contamination such broad flexi-
bility to determine the extent of investigation and remediation,
the availability of penalties and the willingness of TNRCC to
seek penalties for misrepresentations needs to be very clear in
these rules. If the public is going to be allowed to participate
in TNRCC’s decisions, TNRCC also needs to create incentives
to make sure that claims of confidentiality in reports to TNRCC
are valid.

The commission acknowledges that misrepresentation is a
problem when it occurs. To set the basis for enforcement when
it is discovered, the rule has a provision in §350.2(a) which
prohibits such misrepresentations. The commission takes the
position that if environmental regulations are fair, logical, and
sound, as the commission has prepared this rule to be, then
there is less incentive to misrepresent the facts.

With regards to general one size fits all, Ranger commented that
it is concerned that the TNRCC effort to harmonize risk-based

cleanups has resulted in proposed rules which closely resem-
ble RCRA/Superfund, instead of the more practical and cost
efficient existing PST risk-based corrective action guidelines.
Thus, the outcome of the effort to "harmonize" the rules has
essentially resulted in the upgrading of all risk-based cleanups
to more stringent requirements closely resembling those im-
posed on RCRA/Superfund sites, which have long been re-
garded by the public and regulated community as being overly-
burdensome, ridiculously cumbersome and too costly. It also
does not seem warranted that the TNRCC is proposing to
impose RCRA/Superfund-style cleanup requirements on PST
owners and operators just as the Petroleum Storage Tank Re-
mediation (PSTR) Fund is nearing expiration.

Ranger also commented that under the "Explanation of Pro-
posed Rule," it is stated that one of the goals of the new rules
is "to create a unified performance-based approach to correc-
tive action which will be the same regardless of which of the
agency’s program areas reviewed the adequacy of a proposed
response action." While in an ideal sense this is a laudable goal,
Ranger does not believe it is a practical goal, nor necessarily
one which reflects what the public and elected officials desire.

The commission has pointed out the reason for the movement
to a single risk-based corrective action rule in the preamble of
the March 26, 1999 proposal at pages 24 TexReg 2210-2211.
There are several, the most notable of which are the unjusti-
fiable conflicts in standards and requirements across program
areas which deal with the same types of COC releases, and the
need to enhance the efficiency of available agency resources.
There are sure to be varied public and elected official opinions
regarding the appropriateness of the consolidation of all of the
agency regulatory programs under a single remediation rule;
however, the commission frequently receives questions from the
regulated community, elected officials, and the public as to why
sites are handled differently under different program areas. It
is very difficult to legitimately explain why benzene released to
the groundwater from a gasoline service station is regulated in
a manner different than if the benzene had originated from a
refinery or other non-PST source. The benzene is of the same
toxicity, mobility characteristics, and potentially in the same type
of receptor community and hydrogeologic setting.

The commission acknowledges that the RCRA, Superfund
and PST programs developed from different concerns and
issues. However, the commission does not accept that the
PST program is somehow a program of lesser concern and
therefore should have lesser environmental comprehensiveness
as seems to be suggested by the commentor. Congress has
required financial assurance for corrective action of PST sites.
This suggests substantial concerns are associated with such
types of sites. Rather, specifically with regard to corrective
action, the main difference between the RCRA, Superfund
and PST programs has been primarily of an artificial nature,
reflecting different levels of regulatory oversight/process and
differential degrees of philosophical conservatism. Therefore,
the commission disagrees that the shifts in the PST corrective
action program make it RCRA/Superfund-like, as the level
of associated regulatory oversight/process has decreased in
those programs as a result of this rulemaking. The rule
impacts the PST program as a consequence of re-focusing all
programs areas to an equitable balance of human health and
environmental protection.

The commission also notes that the timing of the adoption of this
rule and the sunset of the PST Remediation Fund are purely
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coincidental. The commission began this rulemaking in 1995
with an initial goal of adoption within one year. At that time, there
was no sunset to the PST Remediation Fund. The rulemaking
has taken much longer than anticipated and the legislature has
since adopted PST Remediation Fund sunset statutes.

Environmental Resources Management commented that the
proposed rules employ a "one size fits all" approach to assess-
ing site risks. This approach treats small properties and rela-
tively small areas on larger properties as if they are Superfund
sites that pose threats to nearby residents and workers. As
previously submitted to the agency and as included in the com-
ments of Environmental Resources Management and others,
the added costs and regulatory burden of the proposed rules
will, in their opinion, cause a detrimental impact to the cleanup
programs related to Brownfield redevelopment. Slowing down
Brownfield redevelopment will have a negative impact on the
Texas economy and what previously has been a positive trend
in the promotion of voluntary cleanups.

Weston commented that they are still concerned about the "one-
size-fits-all" approach, and are concerned about the financial
impacts for sites or properties that are only mildly impacted or
which are only trying to demonstrate that they meet the risk-
based remediation requirements in order to obtain financing.
They are also concerned that the complexity and the effort
that will be required to establish cleanup levels will discourage
voluntary remediations and could complicate the transfer of
industrial and commercial properties.

The commission notes that although the commentors have
billed the rule as a one-size fits all rule, in fact, it contains
ample flexibility through the tiered processes and remedy
standards to develop custom tailored response actions. The
goal of the program is to ensure that sites are protective,
and not to just close sites using any possible means to
create a fiction that they are protective. With specific regard
to the Brownfields program, the TRRP generally represents
increased flexibility. Notifications are less onerous, land owner
consent to the placement of institutional controls is the same,
with the exception of zoning or governmental ordinances, and
persons have much greater flexibility to use exposure prevention
remedies than is the case under 30 TAC Chapter 335.

Not all sites are treated as Superfund sites. The commission
does not understand the conclusion that small sites automati-
cally represent less risk than larger sites, and are therefore de-
serving of lesser treatment. The converse may be more often
true given that the smaller sites are more likely to be proximal to
residential neighborhoods or in urban areas where populations
are densest and exposure potentials are the greatest. Very of-
ten the case is that the largest chemical plants and refineries
are relatively isolated from residential areas either because of
location and/or extensive property holdings and as such may
often represent less actual exposure risk to the general popula-
tion than small sites via soil or groundwater exposure pathways.

The rule is more than capable of addressing small, simple
sites as well as large complex sites. Tier 1 in concert with
Remedy Standard A can be used to address small sites, or
mildly impacted problems while the Tiers 2 and 3 with Remedy
Standard B can be used to address larger or more complex
matters.

With regard to sites trying to demonstrate they meet risk-based
remediation standards for financing purposes, the demonstra-

tions will be just as streamlined as is the current situation under
30 TAC Chapter 335.

Henry, Lowerre, Johnson & Frederick commented that while
the goal of uniform rules for all programs is laudable, it is
always not achievable. The proposed TRRP appears to be a
clear example of where there are clear conflicts between the
goal of uniformity and the law. For cleanup under different
statutory and regulatory programs (at both the state and federal
level), the goal of uniformity will not work. Instead, TNRCC
should be seeking to develop rules to ease TNRCC’s burden of
enforcement, and the burdens on regulated industries and the
public of complex rules.

Henry, Lowerre, Johnson & Frederick commented that while
everyone can agree that the same numerical standard should
be used for clean-up of a chemical like benzene in groundwater
regardless of the cause, many other aspects of remediation,
such as the extent of public notice, need to vary to fit the
situation. All of the requirements that are appropriate for an
underground gas tank will not be appropriate for contamination
from a facility like Kelly Air Force Base, with 80 years of
operations and contamination five miles off the base.

The commission maintains that the harmonization of regulatory
programs is a legitimate and achievable goal and should lessen
the commission’s enforcement burden. The rule is flexible
enough to handle most any given situation, even Kelly Air Force
Base. Additionally, this effort has not run afoul of any law. The
rule specifically states where more stringent requirements are
applicable, those must be met.

Concerning general probabilistic techniques, Environmental
Resources Management commented that the proposed rule
precludes the use of probabilistic techniques such as Monte
Carlo simulation based on the premise that the agency does
not have the personnel or expertise to support this approach.
The agency is risking falling behind the technological curve
by refusing to implement readily available technology that
is supported by EPA that could improve the accuracy and
relevance of risk assessment in Texas. The agency and its
contractors are staffed with toxicologists and statisticians that
are knowledgeable in these techniques. This should be an
option for Tier 3 PCLs, perhaps requiring prior agency approval.

Fulbright & Jaworski commented that their inability to evaluate
the food-chain pathways (above and below ground vegetables)
is indicative of serious problems inherent in the draft rule.
Because essential information was not provided in the draft
rule, a probabilistic analysis for vegetable intakes could not be
performed. As indicated in Table 3, virtually every deterministic
RBEL value associated with both soil pathways and inhalation
was significantly greater than the probabilistically-derived RBEL
values. The proposed rule does not allow cleanup standards to
be based on actual site conditions. Instead, cleanup standards
will be based on assumptions about exposure and toxicity that
would overestimate risk. These are referred to as "default
assumptions."

Fulbright & Jaworski also commented that the deterministic
RBEL values given in the rule are significantly more conserva-
tive than similar values based on best-available science. Com-
pared to the 90th percentile RBEL values, which is a typical
percentile used by regulatory agencies that allow probabilistic
risk-based decision making (e.g., California, Oregon), the soil
ingestion RBEL calculated under the rule is 51 times more con-
servative than best available science would indicate. At least for
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the soil ingestion and dermal pathways, the cancer-based RBEL
values are significantly more extreme than the noncancer-based
RBEL values. Clearly, the cancer-based RBEL values will dic-
tate PCLs at sites. The extent of overestimation is variable
among pathways, which indicates substantial scientific incon-
sistency among equations within the rule.

Fulbright & Jaworski believes, in general, the RBEL equations
and input variables are impossible to evaluate for scientific va-
lidity because the rule fails to provide essential information (see
Table 2). If evaluated pursuant to EPA’s Policy for Risk Charac-
terization (Browner, 1995), the section of the draft rule for calcu-
lating RBEL values fails all of the basic criteria required by EPA
in risk assessments; namely transparency, clarity, consistency
and reasonableness. The RBEL section of the rule is not trans-
parent and not clear primarily because essential information is
lacking. The RBEL values are inconsistent and unreasonable
primarily because of the outmoded methodologies employed.

Fulbright & Jaworski commented that the results of the proba-
bilistic analysis indicate the RBEL values given in the rule are
overly conservative, particularly for carcinogenic substances,
and lack pathway-to-pathway consistency (see Tables 3 and
4). According to the Newfields Report, the RBEL values upon
which the Tier I PCLs are based will overestimate risk. For the
RBEL values that could be analyzed for uncertainty, Newfields
stated that "the deterministic RBEL values given in the rule are
significantly more conservative than similar values based on
best-available science." Newfields Report at 2. For example,
the Newfields Report estimated that "the soil ingestion RBEL
calculated under the rule is 51 times more conservative than
best available science would indicate." Id. Analyses could not
be conducted on all Tier I default values because the publi-
cation package did not contain information sufficient to do so.
However, risk assessments performed pursuant to Tier 2 and
Tier 3 would be expected to overestimate risk because they
would employ algorithms similar to those used in Tier 1. There-
fore, a cleanup standards set pursuant to those tiers would be
overly stringent. Given that the RBEL values are only part of
the mathematical process employed in deriving actual cleanup
levels (i.e., PCL values), the amount of uncertainty and sci-
entific inconsistency inherent in the overall process is additive
and will be significantly magnified even further. The degree to
which uncertainty and variability are compounded in determin-
istic methods as employed in the rule is directly related to the
number of variables in the equations. To fully evaluate the full
impact of the rule on the regulated community, both RBELs and
PCLs associated with all pathways should be evaluated using
the same probabilistic methodologies used herein for the soil
and inhalation pathways. There was no information in the rule
or accompanying documents sufficient to allow that evaluation
to be conducted.

Henry, Lowerre, Johnson & Frederick commented that there are
numerous concerns in the use of probabilistic risk assessment
techniques. EPA has adopted, as a general policy, the consid-
eration of the use of probabilistic risk assessment techniques in
conjunction with the reasonable maximum exposure approach.
Henry, Lowerre, Johnson & Frederick welcomes the opportu-
nity to work with TNRCC in developing a mutually-workable ap-
proach to this challenging risk issue.

IT commented that probabilistic analysis methods are described
in the preamble as requiring a level of sophistication far
beyond the resources and knowledge of most federal and
state regulatory agencies. Probabilistic analysis methods are

similar or less sophisticated than many hydrogeologic fate and
transport models used today.

The rationale given in the preamble for excluding probabilistic
analyses from consideration in the TRRP rules is the same
as published in 1993 to exclude their use under the Risk
Reduction Standards. Research on probabilistic analysis and its
applications has continued since 1993. The EPA has sponsored
symposia and scientific reviews of methods and has provided
guidance to help determine when a probabilistic analysis is
appropriate and to specify requirements for an effective analysis
(e.g., U. S. Environmental Protection Agency, Guiding Principles
for Monte Carlo Analysis, EPA/630/R-97/001, March 1997).
This guidance and others can serve as nucleus of experience
to apply probabilistic analysis to those sites where it would be
most appropriate and beneficial.

KOCH commented that a stated purpose of the proposed TRRP
rules is to incorporate new and more scientifically sound meth-
ods and to update the risk reduction standards (preamble page
12). However, the proposed rules are silent on the issue of in-
cluding commonly used, state of the art risk assessment tech-
niques. The commission states in the preamble that they will
not accept probabilistic (Monte Carlo) evaluations at this time.
They apparently believe it will take "several years" for the com-
mission to develop a policy framework and technical expertise
necessary to review probabilistic evaluations. The commission
continues by stating that probabilistic evaluations require a level
of sophistication beyond the resources and knowledge of most
federal and state agencies. They conclude that probabilistic
evaluations have only been used on an "extremely limited ba-
sis" in the United States. These statements are incorrect and
are not supported by actual developments in the field of risk
assessment, the application in other regulatory programs and
use in rule making.

Probabilistic evaluations are very powerful tools to incorporate
natural variability and uncertainty into a risk assessment, clarify
the often blurred distinction between risk assessment and risk
management, and eliminate the insidious multiplication effect
which leads to excessively conservative response objectives.

Probabilistic evaluations have been used since the 1950s in var-
ious engineering and business applications. Since the begin-
ning of this decade, various EPA regional offices have published
guidance documents on using probabilistic evaluations. The
EPA Administrator and other headquarters staff have clearly
stated the importance of using probabilistic evaluations. In
1995, ASTM felt sufficiently comfortable to recommend the use
of probabilistic evaluations in their RBCA standard. In 1996 the
EPA began formally supporting the use of probabilistic evalu-
ations in risk assessments. The following year they published
guiding principles for probabilistic evaluations. The EPA’s sup-
port of probabilistic evaluations continues with the incorporation
of probability distributions in the new Exposure Factors Hand-
book, the 1998 workshop on selecting input distributions, and
plans to revise the Risk Assessment Guidance for Superfund to
include probabilistic evaluations.

Probabilistic evaluations have been used by the EPA in rule
making. For example, de-listing petitions using the Composite
Model for Landfills, the RCRA Toxicity Characteristic Leaching
(TCLP) rules, and the March 1991, water quality based toxics
control program used probabilistic evaluations. The EPA has
used probabilistic evaluations at Superfund sites (e.g., Rohm
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and Haas Bristol Landfill) and will use this approach for the
Hudson River PCB Study.

Several of the exposure factors proposed in the rules (e.g.,
EF, ED, IR, etc.) have uncertain origins and are more the
result of risk management decisions rather than based on actual
data. Each of these factors has a range of applicable values
that should be incorporated into risk assessment calculations.
Allowing risk managers to only select arbitrary, upper-bound
estimates for these calculations is inappropriate. The public
would benefit from this knowledge on the range of values
suitable for each exposure factor. This could eliminate or reduce
the false sense of security that often results from reliance on a
single input and single output.

The objective of a risk assessment is not to generate a "bright
line" between what is safe and what is unsafe. Risk is the
probability of harm occurring. The risk assessment calculations
and output should reflect this probability. After more objective
(and probabilistic) risk assessment calculations are completed,
then risk managers and the public should decide how much risk
is acceptable.

The multiplication of single point estimates, which are usually
conservative, upper bound levels (i.e., 90th or 95th percentiles)
leads to unreasonable exposure estimates. For example, a
typical risk assessment calculation multiplies upper-bound esti-
mates (e.g., exposure point concentrations, ingestion rates, ex-
posure frequencies, and exposure duration) together to produce
a chemical intake rate. By multiplying four 90th percentiles to-
gether, the intake rate now represents the 99.99th percentile of
a population. Clearly this exceeds the intent of estimating rea-
sonable maximum exposures (RMEs). Many other states have
formally adopted probabilistic evaluations. These include Ari-
zona, California, Illinois, Iowa, Louisiana, Massachusetts, New
Jersey, Ohio, Oklahoma, Oregon, South Dakota, Washington,
and West Virginia. It is difficult to believe that all of these
other state regulatory agencies have more experienced staff
and technical expertise than Texas.

The commission should include probabilistic evaluations in the
proposed rules. Legitimate concerns may exist over the com-
mission’s ability to evaluate probabilistic evaluations. However,
the commission could have an outside reviewer evaluate these
submissions. A person should be able to pay a reasonable fee
to the commission for an outside reviewer to assess a submit-
ted probabilistic evaluation. Alternatively, the commission could
publish a definite schedule (e.g., within 12 months of promulga-
tion) for establishing a sound, defensible framework for the use
of probabilistic evaluations.

KOCH also commented that the commission states that it does
not have the personnel or expertise to review probabilistic
evaluations. These evaluations have been used successfully
by the EPA and several regulatory agencies. The commission
can either use outside reviewers or commit to a program of staff
training. Alternatively, the commission could allow a person to
pay a reasonable fee to have a probabilistic evaluation reviewed
by an outside reviewer. A person should be able to use state of
the art risk assessment techniques to incorporate site-specific
variability. The proposed rule should be revised to allow use of
probabilistic evaluations. As a compromise, a future date (e.g.,
12 months after rule promulgation) could be established in the
rules for the submittal of probabilistic evaluations.

SRA commented that while the protocols in the proposed
program are state-of-the art in some areas, the omission

of Monte Carlo simulation as a tool for the development of
risk-based cleanup levels limits the information available for
decision-making regarding the site. Although the preamble
states that probabilistic methods are too sophisticated and
resource intensive for the agency to handle, Monte Carlo
simulation of exposure factors is decidedly less sophisticated
and resource intensive than running a numerical fate and
transport hydrogeological model. Tier 3 allows numerical
models for evaluation of chemical fate and transport so it should
also allow the use of probabilistic models to evaluate exposure
and risk. There is a wide body of published literature from
regulatory agencies and research institutions on this subject,
much of which is located in the Society for Risk Analysis’ journal
Risk Analysis, that would assist the agency in determining how
to implement this approach. This literature can serve as a
nucleus for guidance to apply probabilistic analysis to those
sites where it would be most appropriate and beneficial.

TCC/TXOGA commented that the agency has indicated in the
Preamble, that ". . . At present, however, the agency does
not have the personnel or expertise that would be necessary to
support the use of probabilistic analysis techniques in evaluating
contaminating sites." TCC/TXOGA believe that the agency
needs to move toward this direction so that the best available
science is incorporated/allowed and not necessarily three to
five years away. The use of probabilistic methods is not new
science and software is available (from EPA and states) which
with guidance from TNRCC could be used in Texas. Allowing
the use of the best risk assessment science will result in more
sites remediated.

AFCEE commented that the preamble for §350.75 prohibits the
use of probabilistic risk analysis because "at present, . . .
, the agency does not have the personnel or expertise that
would be necessary to support the use of probabilistic analysis
techniques in evaluating contaminated sites." The rule does not
say that probabilistic analysis is not scientifically valid, just that
the staff is not adequately trained to handle the techniques. The
AFCEE has investigated the use of probabilistic techniques and
trained personnel to support the analysis. The AFCEE requests
that the agency allows probabilistic techniques and either train
agency staff to support its use or hire consultants to provide the
expertise.

A number of commentors disagreed with the commission’s
decision to prohibit the use of probabilistic risk assessment
techniques (e.g., Monte Carlo) at this time. In the preamble to
the March 26, 1999 proposal, the commission briefly explained
why probabilistic assessments were not being allowed, while
recognizing the validity and potential benefits of this class of
statistical procedures. Several commentors found the rationale
for not allowing probabilistic assessments unconvincing, and
offered suggestions on ways to mitigate problems associated
with the implementation of probabilistic techniques in the rule.
Due to the number of comments received on this issue, the
commission believes it would be beneficial to offer additional
insight in terms of the issues which were considered by the
commission in making the decision to not allow probabilistic
techniques.

The commission wishes to clarify that it currently does have a
limited number of technical staff who would be capable of re-
viewing probabilistic risk assessments. However, it is expected
that the number of probabilistic assessments submitted would
exceed the current resources of the commission. Comments
which asserted that the number of probabilistic submittals would
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be very limited are inconsistent with the amount of attention
given to this topic by commentors, as well as with information
provided to the commission by the regulated community which
indicated that the cost of conducting a probabilistic risk assess-
ment is similar to traditional deterministic risk assessment. The
commission does not want to be placed in a position where
turnover or heavy workloads of several key technical staff who
are assigned to review probabilistic assessments would delay
the cleanup of sites in Texas. Further, in agreement with com-
mentors who noted the complexity of the new rule, the commis-
sion is fully expecting that the rule will offer a technical challenge
to agency staff, and that available training and development re-
sources will have to be committed in order to meet that imple-
mentation challenge. It is clear that the review of probabilistic
risk assessments, either directly by in-house staff or indirectly
through oversight of outside contractors, will require additional
agency resources.

With respect to concerns that the commission will fall behind
the state-of-the-science if it delays immediate implementation of
probabilistic assessments, the commission maintains that these
types of assessments are not as widely applied in remediation
risk assessment by state and federal agencies as some com-
mentors suggest. Fulbright and Jaworski provided a list of state
agencies where they believed probabilistic assessments were
allowed. In contacting these agencies, it is apparent that there
is a fundamental difference between a program whichdoes not
specifically preclude probabilistic assessments, and a program
with successful implementation of a comprehensive probabilis-
tic framework. For example, although Arizona was declared as
having a well developed probabilistic program, staff informed
the commission that only a single probabilistic assessment had
actually been conducted in Arizona, and in fact, the risk as-
sessment section was no longer in existence. There may be
other circumstances which the commission or Arizona staff are
not fully aware of, but nevertheless this is what the commission
was told. Similarly, the EPA is only now beginning to explore
the use of probabilistic assessments in back-calculating site-
specific cleanup levels, and is proceeding cautiously.

In the preamble to the proposed rule, the commission recog-
nized that probabilistic techniques have the potential to improve
the characterization of uncertainty and variability in the risk as-
sessment process, and committed to working with stakeholders
in moving this process forward. The commission firmly main-
tains that a clearly defined and well-designed framework must
be developed before probabilistic risk assessment can be suc-
cessfully implemented in a remediation context. A key goal of
this framework should be to establish appropriate guidelines
which will ease the burden on agency staff and will serve to
facilitate agency review in a consistent and timely manner.

With respect to the importance of this type of guidance, a par-
allel is offered in the commission’s move from a background
cleanup requirement to a comprehensive multi-pathway risk as-
sessment approach to remediation. If the commission had sim-
ply opened up the risk-based process without specifying tar-
get goals, policy decisions, and other important criteria, the
commission may have inadvertently jeopardized the entire risk-
based process through delays in remediation and widespread
inconsistencies. Similarly, the commission believes it is im-
portant to make certain that all critical aspects of probabilistic-
based decision making (e.g., identification of appropriate prob-
ability density functions, clarification on defining the tails of the
risk distribution, guidance on back-calculation of cleanup levels)

are addressed prior to modifying the rule to allow probabilistic
risk assessment.

Fulbright & Jaworski commented that the deterministic ap-
proach employed in the draft rule completely removes the
TNRCC’s ability to include percentile of risk in the decision-
making process. For example, the State of Oregon rules (OAR
340-122-084(l)(f)) define reasonable maximum or high-end ex-
posures as those at the 90th percentile. It is not possible to
calculate such percentiles using the methods given in the draft
rule.

The commission disagrees with the comment that the use of a
deterministic approach precludes consideration of the percentile
of risk from the decision-making process. In fact, the exposure
parameter values specified in the rule reflect the decision by
the commission to base the calculation of RBELs and PCLs
on protection of high-end segments of the population. The
intent of this approach is to convey estimates of exposure in the
upper range of the distribution, but to avoid estimates which are
beyond the true distribution. Conceptually, high-end exposure
means exposure above the 90 t percentile of the population
distribution, but not higher than the individual in the population
who has the highest exposure. This approach should not be
confused with "bounding estimates" or "worst-case scenarios"
which are purposefully designed to overestimate exposure in
an actual population (i.e., to be greater than the highest actual
exposure in the population). Therefore, in accordance with
EPA guidance, the commission selected exposure parameters
which reflect high-end estimates for the one or two most
sensitive parameters, while using central tendency or average
values for all other exposure parameters. The commission
believes that the approach employed in the rule as proposed
is wholly consistent with that employed by other federal and
state environmental agencies, including the State of Oregon.
Oregon Administrative Rules (OAR) 340-122-0084 establishes
a risk protocol for performance of human health and ecological
risk assessments. The general requirements for the conduct
of risk assessments is provided in OAR 340-122-0084(1).
OAR 340-122-0084(1)(f) states specifically that "A plausible
upper-bound or high-end exposure for both human health
and ecological risk assessments is the 90th percentile upper
confidence limit on the arithmetic mean of concentrations of
hazardous substances that would be contacted by an exposed
receptor and reasonable maximum estimate of the exposure
factors used in the risk calculations, unless a greater or lesser
best estimate is acceptable to the Department." As already
discussed, the approach employed by the commission was
designed to approximate the 90th percentile of the population
distribution. This is clearly consistent with requirements of the
State of Oregon.

Further, the commentor should note that development of the
TRRP reflects a determination made by the commission that
the state-of-the-science was sufficient to warrant moving away
from requiring that all investigations, notifications, and cleanups
be to background levels. In the course of making this deter-
mination, the commission concluded that although there were
uncertainties, conservative assumptions could be made in the
derivation of RBELs and PCLs such that the commission could
ensure protection of human health and the environment, yet
move off past practices of investigating, notifying and cleaning
to background levels. Embodied in this decision is the belief that
as the state agency charged with the protection of human health
and the natural resources of Texas, erring on the side of cau-
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tion was critical in cases where uncertainty exists. Therefore,
the commission determined that it was appropriate to develop
RBELs and PCLs which would be protective of individuals who
are more highly exposed rather than limiting protection to the
average individual.

Finally, the commission acknowledges that probabilistic tech-
niques have the potential to improve the characterization of un-
certainty and variability in the risk assessment process and has
committed to working with stakeholders in evaluating the utility
of such techniques.

McCulley Frick & Gilman commented that the general philoso-
phies reflected in the human health and ecological evaluations
specified in the rule seem very inconsistent. It is clear that
the ecological evaluation considers site-specific conditions of
paramount importance. Notably, §350.77(c)(8) includes a re-
quirement to develop an uncertainty analysis associated with
the screening-level (Tier 2) ecological risk assessment, yet
there is no discussion of performing an uncertainty analysis for
the human health risk evaluation. An uncertainty analysis re-
lated to the development of the human health PCLs is of equal
importance, particularly since many of the input values used in
the calculations of the RBELs and PCLs are highly uncertain.
For example, the default values for dermal absorption factor
and age specific adherence factors used in the development
of the SoilRBEL

derm
values are highly uncertain. For many chemi-

cals, the dermal pathway contributes significantly to the TotSoil
Comb

PCL; therefore, a discussion of the uncertainty associated with
the development of PCLs is important. Since the Critical PCL
is a single number (i.e. the most stringent of the PCLs) which
may trigger extensive lateral delineation and/or costly remedi-
ation, the responsible party and the TNRCC should be aware
of the uncertainties associated with the Critical PCL. Further-
more, McCulley Frick & Gilman stated that it is likely that the
critical PCL will reflect future exposure assumptions, which in
turn include more uncertainty than PCLs developed based on
known current exposure conditions. Therefore, McCulley Frick
& Gilman stated that to require the use of the Critical PCL to
determine if a response action is necessary is overly restric-
tive. McCulley Frick & Gilman recommended that each of the
PCLs developed for a particular site be evaluated in terms of
their associated uncertainty prior to selecting a site specific tar-
get PCL. They also recommend that the definition of the critical
PCL be revised to reflect the uncertainty associated with de-
veloping remediation targets. They believe that this approach
will benefit the TRRP overall because the responsible party will
be able to develop alternate PCLs based on a variety of expo-
sures assumptions, including default TRRP assumptions. The
responsible party and the TNRCC may then choose the appro-
priate target values based on site specific land use patterns.

Development of the TRRP reflects a determination made by
the commission that the state-of-the-science was sufficient to
warrant moving away from requiring that all investigations, noti-
fications, and cleanups be to background levels. In the course
of making this determination, the commission concluded that
although there were uncertainties, conservative assumptions
could be made in the derivation of RBELs and PCLs such that
the commission could ensure protection of human health and
the environment, yet move off of past practices of investigat-
ing, notifying and cleaning to background levels. Inherent in the
development of each RBEL and PCL, the commission has in
a sense specified the level of uncertainty it is willing to accept.
Embodied in the decision concerning the acceptable level of un-

certainty is the belief that as the state agency charged with the
protection of human health and the natural resources of Texas,
erring on the side of caution was critical in cases where uncer-
tainty exist. The commission maintains that if the science was
in fact as uncertain as many commentors seem to be suggest-
ing, there would be no basis for moving away from requiring that
all investigations, notifications, and cleanups be to background
levels. Further, the commission acknowledges that probabilistic
techniques have the potential to improve the characterization of
uncertainty and variability in the risk assessment process and
has committed to working with stakeholders in evaluating the
utility of such techniques.

With regards to general process, Henry, Lowerre, Johnson
& Frederick commented that TNRCC has also not prepared
and distributed summaries, outlines, or comparisons of the
proposed TRRP with existing rules and with existing programs.
The lack of such documents and the failure of TNRCC staff to
prepare responses to comments on prior drafts or comparisons
of the proposed rules to the prior drafts has made participation
by the public in the time allocated almost impossible. While the
staff may have had no intention of doing so, its failures or lack
of time and resources to assist the public makes it appear that
the agency has attempted to limit the ability of the public, local
governments, the press and others to evaluate and comment on
the proposal. Moreover, TNRCC has not created a "record" for
the rulemaking. TNRCC has made no provisions for a central
or regional repository of the materials developed by TNRCC
staff or submitted to TNRCC as part of the rulemaking process.
Nor has the agency allocated resources necessary to support
public access to such documents. The good work that has
been done by TNRCC’s staff during the development of the
draft TRRP can and should be salvaged. TNRCC should apply
the improvements over which there is no disagreement to the
current Risk Reduction Rule. As shown in Attachment 1 of the
commentor’s letter, despite valiant efforts, TNRCC staff was
not able to assemble the basic records for public review in a
timely fashion. The record needed to be maintained from the
beginning, not pulled together when it was requested.

Henry, Lowerre, Johnson & Frederick commented that TNRCC
has not created a record or a coordinated process for public
access to documents prepared by TNRCC or submitted to
TNRCC as part of the rulemaking process. These documents
have been filed with TNRCC and are found in the Austin
office. The inability of TNRCC to provide public access to
its documents has greatly limited the ability of the public to
participate in the development of this proposal. They ask that
TNRCC’s copy of the documents not attached as part of these
comments be included in its record for this rule docket. They
ask that the comments in these documents be considered and
that TNRCC prepare responses to them as if they were set forth
fully herein. Therefore, TNRCC should develop a new proposal
for rulemaking based on the comments to the current proposal
and create a process for effective public outreach and public
input to the rules.

In response to Henry, Lowerre, Johnson & Frederick’s concerns
that the agency did not prepare and distribute summaries,
outlines, or comparisons of the proposed TRRP with existing
rules, the commission did in fact compare key provisions of
the proposed TRRP rule with the Chapter 335 TRRP Rule
and Chapter 334 PST rules in the preamble to the proposed
TRRP rule. The commission has also created a record of the
rulemaking. As noted at the beginning of the preamble in the
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SUMMARY, records associated with the development of the
TRRP are located at the State Library & Archives and at TNRCC
Building D Central Records. The files are updated regularly and
available for viewing and photocopying by the public.

The commission is concerned that Henry, Lowerre, Johnson &
Frederick has the impression that agency staff have attempted
to limit the ability of the public, local governments, the press,
and others to evaluate and comment on the proposed rule.
On the contrary, the agency in no way attempted to limit the
participation of these stakeholders in the rulemaking process.
In fact, the rule has been the subject of an unprecedented level
of public input. Since December 1995, staff have discussed the
proposed rules in public forums such as TNRCC Regulatory
Forums, public meetings and public hearings, workshops, etc.
Requests from the press to discuss the proposed TRRP rules
have always been accepted throughout the development of
the rule. In addition, two concept papers, discussed in the
"History of the Rulemaking" section of the preamble, were made
available for broad public comment.

As Henry, Lowerre, Johnson & Frederick noted, agency staff
have met with representatives of industry during the course
of developing the rule to attempt to understand the impact
of the proposed rules on various industry segments. The
commission notes that staff also met with local government and
environmental/public interest stakeholders during development
of the rule to understand the impacts of the TRRP rule from
their perspective.

Henry, Lowerre, Johnson & Frederick commented that with
regards to general process, part of this problem must be
attributed to the significant amount of time that the TNRCC
staff has spent in meetings with representatives of the regulated
industries. TNRCC has, in effect, created ad hoc advisory
committees in violation of Texas law. TNRCC staff then had to
spend tremendous amounts of time assisting the members of
the advisory groups. There were no similar efforts for outreach
to the public.

Henry, Lowerre, Johnson & Frederick suggested that TNRCC
divide up the major policy issues raised by the proposed TRRP
for evaluation in a series of steps. Each step should focus de-
bate on one of the most significant policy issues, such as the
appropriate level for risk, the use of private condemnation ver-
sus the alternative current remedies, etc. TNRCC could make
some significant improvements to the current rules now and im-
prove them incrementally over the next few years. Responses
are needed for all known cases of contamination; however, in
almost all cases, there is time to make sure the responses are
proper. Certainly the five year period needed for developing the
proposed TRRP indicates that the issues are difficult and that
TNRCC need not rush into new rules.

Henry, Lowerre, Johnson & Frederick commented that TNRCC
can test the major policy changes proposed by the TRRP on a
small scale or pilot level to make sure that they do not create
bigger problems than they solve. TNRCC should test any
significant and controversial change that results from a major
policy shift by using a number of active sites that are selected
for a trial run of the major changes in the rules. The sites
should reflect the real world, i.e. comprise a set with a variety
of conditions representative of what the rule could expect to
encounter. Evaluate its strengths and weaknesses based upon
this trial run, avoid the pain of learning with a final rule, which
is much harder to change.

The commission intends to move forward and implement the
rule in whole rather than in a piecemeal fashion. As Henry,
Lowerre, Johnson & Frederick noted, the development of the
rule has been ongoing for four (not five) years. Due to the level
of public input in the process, the commission contends that
those affected by the rule should be knowledgeable about the
requirements of the rule. A piecemeal approach would only
serve to cause confusion by mixing and matching programs.
Additionally, the TRRP was developed as an integrated correc-
tive action program; therefore, pieces of the rule are dependent
upon other pieces. For example, the affected property assess-
ment is dependent upon the development of protective concen-
tration levels which is dependent upon the location of points of
exposure.

Fulbright & Jaworski commented that in order to substantiate
the need for and validity of the proposed rule, the published
record should have provided the following information: Informa-
tion regarding the practical flexibility for achieving cleanup stan-
dards (see 24 TexReg 2213) afforded by the proposed rule’s
remedy standard provisions. The published record gives no
specific examples of how this flexibility would be realized in
practice. Without specific examples, the published record fails
to demonstrate that such flexibility will actually be afforded un-
der the proposed rule.

Flexibility is provided by the remedy standards in several re-
gards. First, Remedy Standard A can be achieved in a self-
implemented fashion. Persons must file a self-implementation
notice, but then initiate and proceed into completion of the rem-
edy, providing response action effectiveness reports to demon-
strate remedial progress. Persons are free to use any appropri-
ate remedial strategy, including monitored natural attenuation,
provided exposure hazards are addressed and the response
is timely in the context of conditions at the affected property.
Under Remedy Standard B, persons are able to avail them-
selves of exposure prevention remedies, without first proceed-
ing through a formal remedy selection process/corrective mea-
sures study. For example, if the affected property already has
an effective cap in place in the form of a parking lot, that park-
ing lot may be the remedy for the site. Or, such response ac-
tions may be factored in during construction associated with
Brownfield re-development. Specifically, with regard to class 2
and 3 groundwaters, persons may establish plume management
zones in appropriate situations for on-site and off-site residential
and commercial/industrial properties, and manage the ground-
water plume to control its extent and prevent exposure to it in
lieu of cleaning up the plume. Persons with ecological hazards
may be allowed to provide compensatory restoration in lieu of
cleanup of the actual affected area. Persons are required to
file and seek approval of a response action plan under Remedy
Standard B and obtain the concurrence of the landowner to file
any necessary institutional controls. Also, for existing chemical
plants and refineries under hazardous waste permit or commis-
sion corrective order, parties can establish facility operations
areas when rule criteria are met, and defer the final application
of Remedy Standards within the facility operations area until the
end of the life of the facility operations area.

Fulbright & Jaworski commented that in order to substantiate
the need for and validity of the proposed rule, the published
record should have provided the following information: Informa-
tion sufficient to justify the proposed rule’s default-based ad-
ministrative consistency at the expense of setting cleanup stan-
dards that would not be consistent between the sites. Although
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the published record discusses the need for administrative con-
sistency, it gives no factual examples of instances where differ-
ences in corrective action levels have led to results deleterious
to program administration or to regulatory compliance. Without
such information, the published record fails to support the need
for administrative consistency.

The commission has numerous examples of corrective action
delays while the acceptability of unsubstantiated site-specific
exposure factors included in site-specific risk assessments are
debated. Such situations have not uncommonly been mired
for years. In fact, the situation was getting so taxing on staff
that on July 23, 1998, the Remediation Division issued an
Interoffice Memorandum for the Implementation for the existing
TRRP rule, referred to as the "consistency document," which
effectively standardized some of the "site-specific" pathways.
The guidance was needed to move sites and allow consistent
decisions to be made where there was no basis for making
the alternative judgements as included in the risk assessment.
The commission acknowledges the rule is a shift from current
practices, but one that is justified. However, the commission
is willing to avail staff to meet with stakeholders after the
adoption and implementation the rule to visit issues such as
the use of probabilistic techniques to determine how a more
comprehensive program can be developed in that regard which
does not overburden the commission or inappropriately place
the public and environment at risk.

Fulbright & Jaworski commented that in order to substantiate
the need for and validity of the proposed rule, the published
record should have provided the following information: Infor-
mation sufficient to allow the regulated community to analyze
how the default values and requirements would affect risk esti-
mates, how the proposed rule would be implemented in many
respects, and whether the proposed rule would impose cleanup
standards appropriate to site conditions. Information required to
conduct this analysis would include, for example, the equations
and assumptions that will be set forth in the pending guidance
and that are discussed in the Newfields Report.

Fulbright & Jaworski also commented that in order to substanti-
ate the need for and validity of the proposed rule, the published
record should have provided the following information: Informa-
tion regarding the lack of consistency in margins of safety that
would be imposed through the proposed rule’s default-based
standards. Without such information, the regulated community
cannot know the impact of the proposed rule on environmental
protection and related cost considerations.

The commission maintains that much of this information was
provided in either the proposed rule or previous versions of the
Concept Document. However, in order to limit the size and
complexity of the proposed rule, much of the technical detail
provided in the Concept Document was not reiterated in the
rule. Further, by making the Tier 1 PCLs available during the
comment period, the commission believes it has provided all the
information that is necessary for a person to determine the im-
pact of the Tier 1 requirements on environmental protection and
potential remedial costs. While these Tier 1 PCLs are reflective
of the "default-based standards" discussed by the commentor,
the commission also stresses that the tiered design of the rule
encourages the application of site-specific information in Tiers 2
and 3 to develop cleanup levels which are most appropriate for
site-specific conditions. Although the commentor criticizes the
commission for providing certain general requirements without
mandating how these requirements would be implemented at

all sites (e.g., aesthetic issues, handling substantial changes in
circumstance), the commission believes that these issues are
best handled on a site- specific basis, and is concerned that
establishing generic requirements could lead to unsound and
inflexible rule implementation. The commission further notes
that the site-specific handling of these issues in the proposed
rule does not represent a fundamental change in commission
policy, as these issues are similarly handled in the current Risk
Reduction Rule. Further, the commentor criticizes the fact that
all equations that will be used in guidance have not been made
available. The only other equations that would be provided are
for Tier 2 PCLs, and given that Tier 2 is non-binding (Tier 1 or 3
may be used), the absence of the Tier 2 equations should not
have any undue consequences.

Henry, Lowerre, Johnson & Frederick stated that the comments
presented here involve new issues or issues not fully discussed
in prior comments. The size and complexity of the rules and
the extent of changes since the last version published create
enormous problems for anyone trying to provide comments to
TNRCC. The time provided for comments is entirely too limited.
TNRCC’s short extension of the comment deadline did not
provide for the opportunities for public participation requested by
many individuals and organizations. Evaluation of the new RIA
alone requires a great deal of time. Nevertheless, comments
are provided in the hope that the commission will seriously
evaluate its proposed rules and the problems that they create
for the public health, property rights, protection of urban and
rural communities and protection of the environment. They
also commented that even with the two week extension of
the comment period, TNRCC did not provide adequate time
for preparation of the type of detailed comments needed on
the rule. An evaluation of the 80 page draft regulatory impact
statement alone is a major undertaking. It is new and has not
been available in the past. They again urge that the rules be
rejected or that the comment period be extended by 60 days
to allow for a full review and the preparation of comments that
can include recommended changes to the specific sections of
the rules. (Such comments were provided in the last round).
Without this time needed, it is not possible to provide any
comments except ones that point out the problems.

The commission granted an extension of the comment period
from April 26, 1999, to May 11, 1999, and given that this was
the second formal proposal of the rule, which followed public
comment periods on two concept documents, the commission
is of the opinion that ample time and opportunity have been
provided. The commission acknowledges that this was the
first opportunity to review and comment on the RIA, but still
maintains adequate time was provided for persons to review
the document and to provide meaningful comments.

Henry, Lowerre, Johnson & Frederick commented that the
program requires pollution to be cleaned up only to the extent
that there is an acceptable risk to the public health and the
environment. There is little chance that a potentially exposed
party will ever really know what that risk level is due to the
various complex and muddled and flexible assumptions made
about toxicity, exposure, and environmental fate.

The commission acknowledges that a risk assessment process
can be complex but disagrees with the general assertion of
the comment. Even though the rule does not require an
explicit estimation of potential risks associated with the affected
property, these PCLs are in fact based on a cancer risk level
of 1 x 10-5 or less. Additionally, pursuant to §350.91(b)(11),
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PCL calculations will be documented such that the agency can
verify the procedures used to document PCLs and exposure
assumptions.

Amoco supports the comments of TCC and TXOGA.

Brown & Caldwell commented that these rules provide respon-
sible parties with a sound, flexible framework to address Re-
sponse Action. Further, they feel that these rules provide a
good balance of risk reduction and resource protection, while
allowing corrective action to be addressed in a cost-effective
manner.

Chevron commented that the current proposal represents a
refinement of the initially proposed rules. Nevertheless, further
refinement is necessary to ensure that certain aspects of the
proposed rules do not unduly burden the regulated community
in a way that negates all other potential benefits of the rules.

Eastman commented that they are supportive of and agree
with the use of a risked-based approach to determine the need
and extent of any clean up or remediation. This approach is
both protective of human health and the environment and helps
ensure that limited resources are directed to areas where they
will provide the most benefit and protection.

Exxon also commented that it supports the use of a tiered ap-
proach that includes considerations such as land use, ground-
water classification, natural attenuation, and use of engineering
and institutional controls. Exxon acknowledges that the TNRCC
has made substantial progress toward a rule that would improve
the remediation of contaminated sites by implementing these
considerations. Exxon appreciates the TNRCC’s substantial ef-
forts to draft the proposed rule and its willingness to discuss
various provisions of the proposed rule during the comment pe-
riod.

Exxon supports the TNRCC’s efforts to implement risk-based
environmental cleanup standards in the State of Texas. Exxon
supports the use of a tiered, risk-based approach to environ-
mental assessment and remediation.

Henry, Lowerre, Johnson & Frederick commented that they
support the risk reduction concept. It can reduce the costs of
environmental cleanups, while providing protection to the public
and the environment.

TCC and TXOGA commented that they continue to be sup-
portive of a tiered risk-based framework to determine the need
for and extent of cleanup at sites identified through TNRCC
waste programs. A risk-based approach effectively provides
facility risk managers and agency regulators with the informa-
tion necessary to determine cleanup levels protective of human
health and the environment. The use of multiple "tiers" allows
the level of effort expended to determine appropriate protective
levels to be commensurate with the complexity of the site or
magnitude of the problem. While they support the changes and
feel the TNRCC has improved the TRRP, TCC and TXOGA be-
lieve there are still significant issues of concern including limited
flexibility in Tier 3 (inability to change exposure factors; agency
policy not allowing the use of probabilistic techniques to give a
more representative evaluation of the site, etc.); use of restric-
tive covenant; and scope and timing of notification. Protective
cleanup standards based on land use and class of groundwa-
ter that allow for the consideration of natural attenuation, insti-
tutional and engineering controls, and fate and transport mod-
eling are positive ingredients incorporated within the TNRCC

proposed framework. TCC and TXOGA also commented that
they support the limited flexibility allowed in Tiers 1 and 2.

TU believes the revised proposed rule is a significant improve-
ment over the draft rule published in May, 1998.

TPWD commented that the department supports the efforts of
TNRCC to establish a single set of risk based procedures that
would apply to the cleanup of all sites, regardless of which
TNRCC remedial program has the responsibility to manage
them. This consolidation of evaluation techniques will ultimately
result in more efficient and responsive remediation activities
utilizing protective criteria, thereby reducing risks to human
health and the environment. The department particularly
appreciates provisions within the proposed rule requiring that
an appropriate level of ecological risk assessment be conducted
and the results be considered in the establishment of site
specific clean-up standards.

The commission agrees that the rule is a refinement over
the 1998 proposal and with the support for the risk-based
approach. The commission also agrees that the rule provides a
sound, flexible framework. The commission acknowledges the
industry concern and sincere opinions that further refinement
is warranted. The commission is adopting this rule today,
but commits to evaluation of the rule routinely and will seek
to mitigate untenable situations to the extent possible. The
commission fully understands that after implementation and
evaluation of the rule, amendments may become necessary
over time.

With regards to general work session, Chevron commented that
leading up to and after the adoption of the TRRP, stakeholder
committees and commissioner work sessions should be insti-
tuted to develop TRRP guidance documents that adequately
consider stakeholder issues.

Chevron recommended that commissioner work sessions be in-
stituted to discuss the major legal and policy issues associated
with the TRRP. Chevron believes that the TNRCC and the pub-
lic would be better served if the commissioners were more fully
informed and consulted through the commissioner work ses-
sion process regarding the key policy and cost impact issues
raised above. Over the past few years, the commissioner work
session process has become a favored policy-making tool at
the TNRCC, for good reason: it facilitates a thorough yet ef-
ficient discussion of key policy issues between staff and the
three commissioners which is not always available in the for-
mal rulemaking process. Many key TRRP policy issues that
have received extensive comment from the regulated commu-
nity have yet to be discussed in a commissioner work session.
This process need not unduly delay the final promulgation of the
TRRP because the work sessions could be instituted immedi-
ately and concluded with sufficient time to adopt amended rules
before the six month deadline set out in §2001.027 of the APA.
Of course, even if the six-month deadline could not be met, the
value of the work session process and the potential impact of
the TRRP fully warrant the withdrawal and ultimate re-proposal
of an amended TRRP.

The commission concurs that work sessions have become a
very valuable tool. Further, the commission acknowledges
that, in some instances, work sessions may be the appropriate
forum for a limited number of important legal and policy issues
related to the TRRP following adoption of the rule. At this
time, however, the commission does not wish to commit itself
to any specific issues or scheduled work sessions. As stated
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elsewhere, the commission is committed to an appropriate level
of stakeholder involvement in the development of guidance for
the rule.

General Comments on Tiered 3 Flexibility

Concerning additional flexibility at Tier 3, the commission
received many comments. In some cases, the commentors
specifically directed their comments at Tier 3 flexibility. In
other cases, comments were specifically directed at specific
sections, primarily in Subchapter D. Finally, some comments
were directed at the use of probabilistic risk analysis. The
commission has responded to comments on probabilistic risk
in another response.

ARCADIS Geraghty & Miller, Campbell, George & Strong,
Chevron, Environmental Resources Management, Fulbright &
Jaworski, IT Corporation, KOCH, McCulley Frick & Gilman, Mo-
bil, Phillips, SRA, TCC, TXOGA, and AFCEE requested more
flexibility in Tier 3. The commentors indicated that the limited
flexibility is unnecessarily restrictive and overly burdensome.
Under Tier 3 it should be possible to vary more default exposure
factors to take into account site-specific conditions. Provisions
allowing site-specific risk assessment would allow the respon-
sible person to base the points of exposure, pathways to be
analyzed, fate and transport assumptions and models, expo-
sure assumptions and models, toxicity factors, and chemical/
physical parameters on site-specific data. In addition to Tier
3, McCulley Frick & Gilman also recommended variances from
defaults for all exposure assumptions for Tier 2 and 3 evalua-
tions. The commentors asserted that limitations on site- spe-
cific variations over-estimate risk, reduce the reliability of risk
assessments, eliminate the use of professional judgement, in-
creases cost, and is not consistent with the appropriate practice
and philosophy of risk assessment. SRA specifically expressed
concern with the use of purely hypothetical "worst-case" scenar-
ios and assumptions required in the proposed TRRP combined
with the limited flexibility. Campbell, George & Strong, Chevron
and McCulley Frick & Gilman were critical of the "One size fits
all" approach commenting that all sites are not the same and
it is incumbent on the TNRCC to evaluate sites (including the
calculation of PCLs) on a site-specific basis. Environmental
Resources Management, Fulbright & Jaworski, IT Corporation,
McCulley Frick & Gilman and SRA asserted that site-specific
approaches to setting cleanup standards have been adopted by
the EPA and several states. IT Corporation and SRA cited EPA,
Exposure Factors Handbook, Vol. I - III, Office of Research
and Development, EPA/600/P-95/002a, August 1997. McCul-
ley Frick & Gilman cited EPA’s recently issued guidance (1998)
that was intended to standardize planning, reporting, and re-
viewing Superfund risk assessments does not discourage the
use of site-specific information or alternate, scientifically valid
approaches for assessing risk as does the proposed rule.

Fulbright & Jaworski recognizes that default values may be used
to set protective and cost- effective cleanup standards at some
sites. Thus, Fulbright & Jaworski supports the use of the de-
fault values if the proposed rule allows the use of site-specific
data and risk assessment methods where appropriate to de-
rive protective and cost-effective standards. The risk would
be assessed through the use of deterministic or probabilistic
methods. McCulley Frick & Gilman recommended that the re-
vised language indicate that other data from the open literature
can be used in place of the default as well as data collected
from site-specific studies. Chevron, Environmental Resources
Management, KOCH, McCulley Frick & Gilman, and AFCEE in-

ferred that the TRRP has substantially less flexibility built into it
than the current Risk Reduction Standards because a person is
able to incorporate "reasonable expected future exposure con-
ditions at the facility" into the media cleanup levels under the
current rules in §335.563(d)(3). The commentors also indicated
the existing rules allow the use of site-specific data which devi-
ates from standard exposure factors in §335.563(e)(1). AFCEE
commented that the existing Risk Reduction Standard Number
3 allows for the use of a site-specific baseline risk assessment
to evaluate the need for cleanup, and they recommended al-
lowance of the baseline risk assessment. KOCH stated that
modifying only natural attenuation factors provides very limited
latitude in accurately reflecting all of the site-specific issues that
can affect potential exposure and risk. Chevron commented that
§350.74(j)(3) specifies those factors that cannot be changed.
For example, the rule states that the person shall not vary skin
surface area factor. This assumption will likely be unrealistic for
many sites. Some facilities have Health and Safety Plans that
all on-site workers and contractors must follow, including the use
of gloves or other personal protective equipment. The required
use of personal protective equipment should be considered in
determining skin surface area contacted. Chevron, Mobil, TCC
and TXOGA for a Tier 3 analysis the exposure factors shown in
(A), (C), (D), (E), (G) or (H) may be modified provided adequate
scientific and site- specific justification is provided and subject
to executive director approval."

McCulley Frick & Gilman expressed concern that the rule
restricts the person from calculating any soil cleanup levels
during a Tier 2 or 3 evaluation other than those provided in
Tables 1 and 2 for the Tier 1 TotSoil

Comb
PCL for all compounds

since many exposure parameters can not be varied without a
tremendous burden to the person. This effectively will make
the soil PCLs for almost all sites in Texas the Tier 1 total soil
combined values, regardless of the tier.

Phillips stated that the TRRP process allows the compounding
of overly conservative assumptions and disallows modifications
of parameter inputs to the risk assessment at any tier regardless
of site specific data (or allowing such modification only under
extremely onerous circumstances). The TRRP also requires
the inclusion of mandatory pathways with limited ability to
eliminate incomplete pathways (i.e. consider existing physical
controls). The TRRP does not allow the use of probabilistic risk
assessment techniques such as Monte Carlo, currently being
implemented in similar programs by states including Oregon.
The risk assessment process in the TRRP, like others, is
inherently conservative and therefore requires the flexibility to
modify assumptions and procedures based on the application
of "good science".

ARCADIS Geraghty & Miller suggested that the needed flex-
ibility could be incorporated into Tier 3 by limiting the use of
alternate approaches to Remedy Standard B. McCulley Frick
& Gilman commented that notice in the deed record will pre-
vent future land owners from greater exposure conditions, or
the evaluation will be re-opened for additional consideration as
described in §350.35 Substantial Change in Circumstances.

Fulbright & Jaworski suggested maintaining the tiered approach
with the following changes: Tier 1) screening: The first tier
would be similar to the proposed Tier 1; however, the screen-
ing values would be evaluated to better understand uncertainty
and level of conservatism and to provide greater transparency;
2) Cleanup level development through streamlined risk assess-
ment: The second tier would have elements of the proposed

24 TexReg 7714 September 17, 1999 Texas Register



Tiers 2 and 3; however, use of site-specific data would be en-
couraged; and 3) Cleanup level development based on site-
specific circumstances and defensible scientific methods: This
approach would allow variation of any default exposure factor or
pathway based on site-specific circumstances and would pro-
vide for use of complex models and statistical approaches. This
approach is not allowed in and apparently was not considered
as an alternative to the proposed rule.

KOCH noted that a recent peer-reviewed article by Valberg et al.
provides an excellent example of using appropriate site-specific
values while still protecting human health and the environment.
The authors reviewed soil cleanup levels for arsenic cited in EPA
Records of Decision (RODs) for a series of Superfund sites.
The soil cleanup levels covered a million-fold range, from 0.004
milligrams per kilogram (mg/kg) (Thermo Chem, MI) to 1,000
mg/kg (Old Works/East Anaconda Development Area Site, MT;
recreational use). All of the levels are protective of human
health and the environment. The development of these RODs
also included appropriate public participation. This variability
in soil cleanup levels reflects both variations in site-specific
characteristics and differences in risk assessment methodology.
A similar level of variability or flexibility must be incorporated into
the proposed TRRP rules.

Fulbright & Jaworski commented that, if promulgated, the
proposed rule would not meet the goal of imposing protective
and cost-effective cleanup standards that are consistent across
sites. The proposed rule would set cleanup standards on the
basis of default exposure assumptions (e.g., exposure factors,
exposure pathways and toxicity factors) and requirements that
do not reflect actual site conditions (e.g., points of exposure).
Instead of allowing the regulated person to use actual data
where appropriate, the proposed rule forces the person to
assume that certain physical/chemical parameters, exposure
pathways, and exposure parameters exist at the subject site.
The proposed rule does not allow the person to vary those
parameters and pathways without meeting extensive public
notice requirements. Therefore, the proposed rule would not
allow actual site conditions to be significantly considered in
setting cleanup standards.

Environmental Resources Management and KOCH commented
that Tier 3 in the national ASTM risk-based corrective action
standard allows the use of any and all available site-specific in-
formation, including historic analyses, simulation model inputs,
and the use of such long recognized statistical methods such
as probabilistic analyses for assessing site risks and develop-
ing cost-effective cleanups that eliminate unnecessary actions.
KOCH also stated there are other differences between ASTM
and TRRP. As described by ASTM, a person should have the
option of replacing non-site-specific assumptions and point(s)
of exposure with site-specific data and information. This would
include potential changes to any exposure factor or relevant pa-
rameter. This process of selecting site-specific data and infor-
mation in a Tier 2 evaluation should be rapid and simple while
still protecting human health and the environment.

With regard to the level of flexibility requested regarding human
health exposure pathway analysis, commentors are overly
focused on the current use and conditions of the affected
property. Insufficient consideration is being given to the
future. Persons are desiring the outright flexibility to qualitatively
eliminate what in the future may be fully viable exposure
pathways.

Many commentors stated that they should be given greater flex-
ibility in the selection of relevant exposure scenarios, pathways,
parameters, and toxicity factors to be used in the derivation of
RBELs and PCLs for their sites. The commentors believe that
persons should be allowed to determine the level of cleanup
necessary at their site based on the specific use of the prop-
erty today. The requirements concerning evaluation of specific
exposure scenarios and pathways, and use of specific expo-
sure parameters in the proposed rule are the direct result of
several fundamental policy decisions made by the commission
early on in the development of the TRRP. First, the commission
had to make a determination as to whether the state-of-the-
science was sufficient to warrant moving away from requiring
that all investigations, notifications, and cleanups be to back-
ground levels. The commission determined that although there
were uncertainties, conservative assumptions could be made in
the derivation of RBELs and PCLs such that the agency could
ensure protection of human health and the environment, yet
move off of past practices of investigating, notifying and clean-
ing to background levels. Embodied in this decision was the
belief that as the state agency charged with the protection of
human health and the natural resources of Texas, erring on the
side of caution was critical in cases where uncertainties exist. In
making such a determination, it is clear that the commission dis-
agrees with the comment by Henry, Lowerre, Johnson & Fred-
erick presented in the general concerns portion of the response
to comments section of this preamble that "The scientific under-
standing necessary to assess accurately the human health and
ecological risks posed by environmental contaminants is cur-
rently and will be for the foreseeable future insufficient for safe
uses of the assessments proposed under the TRRP." Second,
the commission had to make a determination as to whether
the goal of the proposed TRRP was to restore commercial/in-
dustrial land use to some reasonable unrestricted, active and
productive use or to some restricted use based on how a per-
son is specifically using a property today. The rule as proposed
reflects the decision by the commission that all commercial/in-
dustrial properties should be restored for some reasonable un-
restricted, active and productive use. The commission agrees
with the comment from Henry, Lowerre, Johnson & Frederick,
as well as that of the PIC, both present with the responses to
comments on §350.74(j)(2), that there are too many variables
beyond the person’s future control to have any degree of as-
surance that necessary restrictions associated with variances
in default exposure parameters could be enforced indefinitely.
In addition, allowing each individual property to be remediated
based on its unique particular use at a specific point in time
would place an overwhelming burden on the agency to ensure
that all such sites were in fact protective for future uses. The
commission believes, therefore, that requiring evaluation of a
minimum set of specific exposure scenarios, pathways, and de-
fault exposure parameters will ensure that commercial/industrial
properties are restored for a reasonable, unrestricted, active
and productive use.

Several commentors here and in comments submitted
§350.71(c) stated specifically that the rule should allow for
the elimination of specific exposure pathways if it can be
demonstrated that there are controls in place at the site to
prevent contact (e.g., physical controls such as parking lots,
requirements that workers wear personal protective equipment
(PPE), etc.). In contrast, other commentors strongly supported
the requirement for consideration of mandatory human health
exposure pathways. The PIC, as presented with the responses
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to comments on §350.71(d), stated that "The person should
not be allowed to circumvent the requirement of filing an insti-
tutional control (noting the use of the existing physical control)
by screening out’ the affected exposure pathway and thereby
creating a fiction that the person has achieved a Standard
A remedy." To allow qualitative exposure pathway screening
on the concept of no exposure, no risk, effectively retards
the degree of affected property assessment. In other words,
the conditions of the property with respect to the presence/
absence of COCs across the affected property would never
be determined, as there would no compelling reason to do so.
Because of the lack of full understanding of the COC conditions
at the affected property there is no basis of understanding of
how a property should or should not be used in the future to
prevent exposure to the existing COCs. As property uses shift,
or as companies defunct and the environmental contamination
becomes a public liability, there is nothing to fall back on.
The project is essentially and substantially at the front end of
the corrective action process as only very limited assessment
has been completed, there is inadequate understanding of
potential exposure pathways, and there is no understanding of
how to quickly manage the site. The PST program has allowed
a qualitative exposure pathway analysis approach to date
for petroleum fuels because the risks are more limited. The
behavior of the petroleum fuels in the environment has been
extensively characterized and the behavior of the petroleum
fuels in the environment is fairly invariable across PST sites.
The probable extent of petroleum fuels can be fairly certainly
assumed (and where it can not be full assessments are
required) to be a few hundred feet or less from the source, the
petroleum fuels are readily amenable to natural degradation
so they readily reach equilibrium and attenuate, the sources
of the releases are fairly certainly known, and the release
volumes are usually limited. When such strategies are opened
in a broad sense, the level of confidence and predictability
vaporizes.

The commission believes that §350.71(d) of the proposed rule
provides sufficient flexibility for consideration of competent ex-
isting physical controls in that persons would not be required
to remediate a site in cases where a competent existing phys-
ical control such as a parking lot was already present, just to
incorporate that physical control as a Remedy Standard B re-
sponse action. The commission believes that such an approach
strikes an appropriate balance in that all critical potential expo-
sure pathways are considered in the establishment of the as-
sessment level which is necessary to determine the extent of
contamination, as well as the adequacy of the existing physical
control. If it is then determined that the existing physical control
is in fact adequate, that physical control can be incorporated
as a Remedy Standard B response action and no further ac-
tion may be necessary. The commission believes that it would
be inappropriate to allow persons to eliminate specific exposure
pathways based on consideration of an existing physical con-
trol prior to calculating a PCL, since that PCL is the assessment
level used to determine if the existing control is in fact adequate
(e.g., does the existing parking lot extend over the entire area
of concern?).

In addition, several commentors expressed concern that the
rule as proposed precludes the incorporation of site-specific
information in lieu of standard default assumptions in calcu-
lating human health-based RBELs and PCLs. The commis-
sion disagrees with this comment and believes that the rule as
proposed already allows the incorporation of site-specific infor-

mation in the development of human health-based RBELs and
PCLs as specified in §350.73(e)(1) and (2), §350.74(j)(1) and
(2), and §350.75(b)(1), (c)(2) and (d)(2). The commission ac-
knowledges, however, that there appears to be a difference of
opinion as to what the term "site- specific" means. For the pur-
pose of the proposed rule, the commission interprets the term
"site- specific" to mean a physical characteristic that is inherent
to the affected property (e.g., soil pH, soil foc) or an exposure
assumption that is governed by a physical characteristic that is
inherent to the affected property (e.g., relative bioavailability of
COCs in soil). The commentors, however, use the term "site-
specific" to cover how the affected property is used today, that
is, the specific activities on-going at the affected property today.
As already discussed, the commission has determined that it is
appropriate to require evaluation of a minimum set of specific
exposure scenarios, pathways, and default exposure parame-
ters in order to ensure that commercial/industrial properties are
restored for a reasonable, unrestricted, active and productive
use.

Several commentors stated the conservativeness of the Tier 1
PCLs when compared to background concentrations and PQLs
for analytical methods provides justification for the need for
greater flexibility in selecting appropriate exposure parameters.
The commission has compared the critical Tier 1 PCLs for each
COC to the median Texas-specific background concentrations
provided in Figure 30 TAC §350.51(m), as well as to method
quantitation limits (MQLs) for standard analytical methods (i.e.,
EPA and other nationally recognized analytical methods). The
commission found the following: For groundwater, when the
critical PCL was based on a federal MCL, 12.9% of the val-
ues were below the corresponding MQL, and when the critical
PCL was calculated based on consideration of the groundwater
ingestion pathway as required in Figure 30 TAC 350.75(b)(1),
12.3% of the values were below the corresponding MQL. With
respect to soil, 22.5% of the critical Tier 1 PCLs were below the
corresponding MQL. However, of those critical Tier 1 soil PCLs
that were below the corresponding MQL, 19.4% were based on
protection of underlying groundwater (GWSoil), while only 3.2%
were based on protection of human health (TotSoil

Comb
). In terms

of comparisons to background soil concentrations, the commis-
sion found four COCs which had critical Tier 1 soil PCLs below
their corresponding Texas median background concentrations.
However, of these four, only one was based on protection of
human health (TotSoil

Comb
), while three were based on protection

of underlying groundwater (GWSoil). It should be noted that for
the purpose of this comparison, the commission used the 30-
acre residential critical Tier 1 PCLs (i.e., the most conservative
values) and therefore, the results obtained in terms of the per-
centage below background concentrations or MQLs reflect the
worst-case. It should also be noted that the MQLs used for
the purposes of this comparison do not necessarily reflect the
most sensitive standard analytical method and therefore, again,
the results of this comparison are likely biased high. Further,
it should be apparent from this comparison that greater flexi-
bility in selecting the exposure parameters to be incorporated
into the human health protective RBEL and PCL equations will
not alleviate concerns that the Tier 1 PCLs are below back-
ground levels and analytical capabilities given that the vast ma-
jority are driven by assumptions concerning fate and transport
of COCs from soils to underlying groundwater (i.e., 92% of the
residential critical Tier 1 PCLs are based on protection of under-
lying groundwater (GWSoil), while 94% of the commercial/indus-
trial critical Tier 1 PCLs are based on protection of underlying
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groundwater (GWSoil)). Rather, concerns about the conservative
nature of the majority of critical Tier 1 PCLs can be alleviated
by adjusting the Tier 1 GWSoil PCL based on affected property
characteristics, monitoring data, leachate tests, and other fac-
tors are described in §350.75(i)(7)(b) of the proposed rule.

The commission agrees that the risk assessment process is a
potential area of flexibility. However, this not the only area where
flexibility can be provided. Other significant areas of flexibility
that have been proposed in this rule are exposure prevention
remedies including plume management zone for affected class
2 and 3 groundwaters beneath residential and commercial/in-
dustrial properties, expanded allowances for fate and transport
modeling analysis, enhanced acceptance of monitored natural
attenuation where it can be demonstrated to meet performance
objectives, expanded use of statistics to include any technically
defensible approach to estimate exposure concentrations, and
elimination of a remedial selection process. The commission
has chosen to place emphasis in these non-risk assessment
areas of the rule to provide significant flexibility in the rule.

Further, the rule provides much of the flexibility requested by the
commentors in the form of the Facility Operations Area (FOA)
provisions of Subchapter G. Many of the standard provisions of
the of Subchapters B-F can be deferred or otherwise amended
as provided in Subchapter G within the confines of the FOA
over the life of the FOA. Within the FOA, very great flexibility is
provided to qualitatively eliminate exposure pathways and use
alternative exposure factors.

Finally, in response to comments which made the point that
the proposed rule is inconsistent with the ASTM Risk-Based
Corrective Action (Standard Provisional Guide for Risk-Based
Corrective Action, PS 104-98), the commission points out that
the standard specifically mentions that numerous technical
policies must be made to implement the risk-based corrective
action process. The commission has made those policy
decisions.

Concerning Tier 3 Flexibility, AFCEE commented that they un-
derstand the agency’s motivation for going to a more stan-
dardized approach ("one-size-fits-all") is in part due to staffing
concerns. Allowing more innovative solutions and flexibility re-
quires an increased resource commitment on the agency’s part.
However, for facilities that directly participate in the funding of
agency oversight flexibility should not be limited. The Depart-
ment of Defense through a memorandum of agreement with
the states participates in the funding for state regulatory over-
sight. AFCEE stated that the rule should not limit options due to
agency resource constraints if the regulated facility contributes
to the funding of their oversight. Chevron commented that it un-
derstands the TNRCC’s concern that limited staff resources will
be expended if a more site-specific approach (under Tier 4 or
a revised Tier 3) were adopted. Thus, Chevron proposed that
the TNRCC allow sites seeking a more site-specific approach
to be converted into the VCP so the additional TNRCC staff
resources necessary to review, assess, and approve the more
site-specific analysis could be paid for through the VCP cost-
shifting provisions.

With regard to the AFCEE comment that staffing concerns
should not be a relevant factor where the Department of
Defense funds regulatory oversight, the commission is already
underfunded for the level of regulatory oversight it is currently
providing for Department of Defense matters. However, more
specifically, and even considering Chevron’s VCP concept, the

agency is faced with employee caps, office space constraints,
and other administrative considerations. The agency cannot
in any practical sense just solve the staffing limitations with
increased funds.

As proposed, the TRRP established three tiers for PCL devel-
opment; however, in their comments Chevron recommended
that the TNRCC employ a Tier 4 or other alternative to address
problems associated with the "one size fits all" approach of Tier
3 which will be Chevron stated will be too inflexible to ade-
quately address very large, complex remedial efforts. Consis-
tent with their comments on Tier 3 flexibility, Chevron stated that
the TRRP Tier 3 process: (a) limits consideration of additional
site-specific information, and (b) locks in the majority of factors
that are variable terms in the RBCA standard. Chevron’s sug-
gested Tier 4 borrowed what it perceived to be useful aspects of
Tier 3 and alleviates many of the unique burdens Tier 3 unnec-
essarily places on large remediation efforts. The proposed Tier
4 approach would simply employ a new process for developing
PCLs for media. The RBELs (including target risk levels) would
remain unchanged, and the facilities using this approach would
still be held to the requirements of Remedy Standard A or B as
appropriate. The proposed Tier 4 would be performed consis-
tent with the existing compliance schedule in the facility’s order
or permit. Use of Tier 4 would not result in deferral of investi-
gation or corrective action at the facility. Finally, Chevron stated
this approach would only be used in conjunction with appropri-
ate institutional controls, including deed notices and, where ap-
propriate municipal ordinances, to establish the land use of the
property as commercial/industrial. The existing requirements
of the proposed TRRP, i.e., that facilities that meet commer-
cial/industrial PCLs on-site must meet residential PCLs at the
boundary, would still apply. Specifically, Chevron identified sev-
eral options that could be included in a Tier 4 approach. The
following are some examplesc: 1) Exposure factors for commer-
cial/industrial receptors could be varied (see attached Table 1);
2) Exposure areas could be varied along with exposure factors
to develop area-specific PCLs; 3) Probability density functions
(i.e., statistical distributions) could be used in PCL equations
instead of fixed default values; and 4) Risk management eval-
uation (including probabilistic techniques) could be included to
assess the risk "big picture", and could form the basis for ad-
justments to the PCLs to address multiple sources. Chevron
also proposed strict eligibility criteria designed to manage the
use of Tier 4 to satisfy the TNRCC’s well-founded interest in
"keeping the eligibility bar high." The proposed criteria include:
1) the facility is subject to a commission order or permit (or, al-
ternatively, is converted into the VCP); 2) the facility is prepared
to file financial assurance for the estimated remediation cost at
the time the RAP is submitted; and 3) access to the facility is
continuously controlled, and/or the areas of significant contam-
ination are located in the interior where the public cannot gain
access.

The commission is not formally adopting the Tier 4 recommen-
dations. For on-site situations, the commission has already pro-
vided the Tier 4 flexibility requested in the form of the Facility
Operations Area (FOA). Within the FOA, very great flexibility is
provided to qualitatively eliminate exposure pathways, use alter-
native exposure factors, and defer the full extent of the Subchap-
ter B response objectives over the life of the FOA. The commis-
sion offers this flexibility and fully supports this flexibility within
the FOA for several reasons. First, there is a "high bar" to get
into the FOA. The applicant is required to conduct a FOA-wide
hydrogeologic evaluation of the property to support a FOA-wide
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understanding of subsurface transport dynamics so FOA-wide
corrective action strategies can be put in place. Second, finan-
cial assurance is provided, property access is restricted, and
there is a high level of demonstration of overall protection of
workers. Third, the FOA prevents a race to the bottom. With
the option to obtain FOA status and the potential to lose FOA
status, there is significant incentive to maintain a high level of
environmental conscientiousness, regulatory compliance, and
maintain a very high standard of worker protection. The FOA
provides a mechanism to level the playing field between facili-
ties which place high priority on environmental compliance and
those that do not place a priority on environmental compliance.
Fourth, there is public benefit. With the FOA-wide strategy cor-
rective action management plans are in place which address
known problems, but also because the corrective action strate-
gies are designed in the context of an overall understanding to
the hydrogeologic dynamic and overall facility operations, cur-
rently unknown problems are also effectively addressed. The
combination of addressing known and unknown problems in the
broad scale, with monitoring and contingencies in place protects
the welfare of the general public to a higher standard. Finally,
the public will have a better overall cost-effective corrective ac-
tion strategy that it can employ should the facility defunct. The
Tier 4 option provides none of these benefits to the general pub-
lic, but rather places greater risk to the general public as there
is nothing to back up future protection beyond a well intentioned
commitment from the person to respond to changing conditions
should they occur.

Nonetheless, the commission is willing to avail staff to meet
with stakeholders after the adoption and implementation of the
rule to visit issues such as the use of probabilistic techniques
to determine if a more comprehensive program could be
developed. In considering any such future changes, it is
important to note that the commission will work to ensure
that any such changes do not overburden the commission or
inappropriately place the public and the environment at risk.

Subchapter A. GENERAL INFORMATION
30 TAC §§350.1-350.5

STATUTORY AUTHORITY

The new rules were adopted under the following statutory au-
thority: Texas Water Code, §5.103 and §26.011, which provide
the commission with authority to adopt any rules necessary to
carry out its powers, duties, and policies and to protect water
quality in the state, Texas Water Code, §5.103(c), which states
the commission must adopt rules when adopting, repealing, or
amending any agency statement of general applicability that in-
terprets or prescribes law or policy or describes the practice
and procedure requirements of the agency, and Texas Solid
Waste Disposal Act, Texas Health and Safety Code, §361.017,
and §361.024, which provide the commission the authority to
regulate industrial solid waste and municipal hazardous wastes
and all other powers necessary or convenient to carry out its
responsibilities. In addition, the new rules are adopted under
Texas Water Code, §26.039, which states that activities which
are inherently or potentially capable of causing or resulting in the
spillage or accidental discharge of waste or other substances
and which pose serious or significant threats of pollution are
subject to reasonable rules establishing safety and preventive
measures which the commission may adopt or issue; Texas
Water Code, §26.121, which prohibits persons from discharg-
ing wastes into or adjacent to any water in the state unless

authorized to do so and prohibits persons from committing any
other act or engaging in any other activity which in itself or in
conjunction with any other discharge or activity causes, con-
tinues to cause, or will cause pollution of any of the water in
the state; Texas Water Code, §26.262, which states that it is
the policy of this state to prevent the spill or discharge of haz-
ardous substances into the waters in the state and to cause
the removal of such spills and discharges without undue delay;
and Texas Water Code, §26.264, which provides the commis-
sion with authority to issue rules necessary and convenient to
carry out the policy referenced in §26.262. Authority to propose
the new rules is also provided by Texas Water Code, §26.341,
which states that it is the policy of this state to maintain and pro-
tect the quality of groundwater and surface water resources in
the state from certain substances in underground and above-
ground storage tanks that may pollute groundwater and sur-
face water resources, and requires the use of all reasonable
methods, including RBCA to implement this policy; Texas Water
Code, §26.345, which provides the commission with the author-
ity to adopt rules necessary to carry out the policy referenced in
§26.341; and Texas Water Code, §26.401, which states that it
is the policy of this state that discharges of pollutants, disposal
of wastes, or other activities subject to regulation by state agen-
cies be conducted in a manner that will maintain present uses
and not impair potential uses of groundwater or pose a public
health hazard, and that the quality of groundwater be restored
if feasible.

§350.2. Applicability.

(a) General applicability. On May 1, 2000, persons shall
comply with the requirements of this chapter to the extent not
modified by the provisions of this section. Before May 1, 2000, the
person may use this chapter upon the effective date of the chapter.
The rules in this chapter specify objectives for response actions for
affected properties and further specify the mechanism to evaluate such
response actions once an obligation is established to take a response
action via other applicable rules, orders, permits or statutes. All
actions undertaken and demonstrations required by this chapter must
be performed and documented to the reasonable satisfaction of the
executive director. Additionally, no person shall submit information
to the executive director or to parties who are required to be provided
information under this chapter which they know or reasonably should
have known to be false or intentionally misleading, or fail to submit
available information which is critical to the understanding of the
matter at hand or to the basis of critical decisions which reasonably
would have been influenced by that information. This chapter does
not establish requirements for reporting releases to program areas.
The regulations in this chapter address releases of chemicals of
concern (COCs) as defined by various programs subject to this chapter
as specified in subsections (b)-(m) of this section. However, the
regulations in this chapter do not eliminate the need for the person
to meet any more stringent or additional requirements found in the
particular rules for the covered program areas or applicable federal
requirements.

(b) Property where a release of COCs occurs that is regulated
under Chapter 327 of this title (relating to Spill Prevention and
Control), as amended. The person shall first complete notification
for releases under §327.3 of this title (relating to Notification
Requirements), as amended, and then conduct response actions under
§327.5 of this title (relating to Actions Required), as amended. The
person shall utilize this chapter to conduct response actions when
either the conditions of paragraphs (1) or (2) of this subsection apply.
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(1) The person chooses to respond under this chapter to
a release of COCs within the first six months after the release is
reported to the executive director.

(2) The person determines that the response action to
the release of COCs cannot be completed to the satisfaction of the
executive director within the first six months following notification
to the executive director.

(c) Property regulated under Chapter 330 of this title (relating
to Municipal Solid Waste). Persons shall comply with the require-
ments of this chapter for those municipal solid waste properties except
when subject to the requirements of 40 Code of Federal Regulations
Parts 257 and/or 258, as amended. However, for those municipal
solid waste properties subject to the requirements of 40 Code of Fed-
eral Regulations Parts 257 and/or 258, as amended, the executive
director may establish an alternative health-based groundwater pro-
tection standard for a COC in accordance with §330.235(i) of this
title (relating to Assessment Monitoring Program), as amended. De-
termination of such an alternative standard shall be made using the
procedures of Subchapter D of this chapter (relating to Development
of Protective Concentration Levels).

(d) Property regulated under Chapter 331 of this title (re-
lating to Underground Injection Control). The person shall address
unauthorized releases of COCs from associated tankage and equip-
ment utilizing the procedures of this chapter. Excursions of injected
mining solutions at in-situ mining properties or injection of waste
which is confined below all underground sources of drinking water
as defined in §331.2 of this title (relating to Definitions), as amended,
are not subject to the requirements of this chapter.

(e) Property regulated under Chapter 332 of this title (relating
to Composting). The person shall comply with the requirements
of this chapter to conduct assessments, response actions, and post-
response action care for releases of COCs in environmental media
at a compost facility, mulching facility or land application property
authorized under Chapter 332 of this title, as amended.

(f) Property regulated under Chapter 333 of this title (relating
to Brownfield Initiatives). The person entering the Voluntary Cleanup
Program (VCP) shall comply with all requirements found in the Texas
Health and Safety Code, Chapter 361, Subchapter S, as amended,
concerning the Voluntary Cleanup Program; Subchapter A of Chapter
333 of this title (relating to Voluntary Cleanup Program Section), as
amended; and the requirements of this chapter. Where there is a
conflict between the requirements of this chapter and the requirements
in the Texas Health and Safety Code Chapter 361, Subchapter S, as
amended, and Chapter 333, Subchapter A of this title, as amended,
the requirements of the Texas Health and Safety Code Chapter 361,
Subchapter S, as amended, and Chapter 333, Subchapter A of this
title, as amended, shall apply.

(g) Property regulated under Chapter 334 of this title (relat-
ing to Underground and Aboveground Storage Tanks). The person
shall comply with the requirements of this chapter for the assess-
ment, response actions, and post-response action care for releases
of regulated substances from underground storage tanks as specified
in Chapter 334, Subchapter A of this title (relating to General Pro-
visions), as amended, and for releases of petroleum products from
aboveground storage tanks as specified in Chapter 334, Subchapter
F of this title (relating to Aboveground Storage Tanks), as amended,
which are reported to the executive director in accordance with Chap-
ter 334, Subchapter D of this title (relating to Release Reporting and
Corrective Action), as amended, on or after September 1, 2003. Ad-
ditional corrective action requirements for these facilities are found in
Chapter 334, Subchapters D, J, and K of this title (relating to Release

Reporting and Corrective Action; Registration of Corrective Action
Specialists and Project Managers for Product Storage Tank Reme-
diation Projects; and Storage, Treatment and Reuse Procedures for
Petroleum-Substance Contaminated Soil, respectively), as amended.
For releases discovered and reported to the executive director on or
before September 1, 2003, the person shall continue to comply with
Chapter 334 Subchapters D, G, H, J, K, and M of this title (relat-
ing to Release Reporting and Corrective Action; Target Concentra-
tion Criteria; Interim Reimbursement Program; Registration of Cor-
rective Action Specialists and Project Managers for Product Storage
Tank Remediation Projects; Storage, Treatment and Reuse Procedures
for Petroleum-Substance Contaminated Soil; and Reimbursable Cost
Guidelines for the Petroleum Storage Tank Reimbursement Program,
respectively), as amended, which were in effect prior to the effective
date of this chapter, not to preclude compliance with a subsequent
amendment of 30 TAC 334 of this title (Underground and Above-
ground Storage Tanks).

(h) Property regulated under Chapter 335 of this title (relat-
ing to Industrial Solid Waste and Municipal Hazardous Waste). The
person shall comply with the requirements of this chapter when un-
dertaking the remediation of affected property at facilities used for the
storage, processing or disposal of industrial solid waste or municipal
hazardous waste, or for the remediation of environmental media con-
taining COCs resulting from releases from waste management facility
components (e.g., tank, container storage area, surface impoundment,
etc.), either as part of closure or at any time before or after closure.
The person shall close a waste management facility component in
a manner that minimizes or eliminates the need for further mainte-
nance and controls. The manner of closure shall also minimize or
eliminate, to the extent necessary to protect human health and the en-
vironment, the post-closure escape of waste, contaminants, leachate,
run-off, or decomposition products to the surrounding environmen-
tal media. Waste management facility components undergoing clo-
sure for which the person can demonstrate that no release of COCs
to surrounding environmental media has occurred are subject to this
chapter only with regard to this closure performance standard and the
removal, decontamination or control requirements for waste as spec-
ified in Subchapter B of this chapter (relating to Remedy Standards).
In the event a release of COCs to surrounding environmental media
has occurred, then the person shall comply with this chapter for re-
sponse to the release. The person shall comply with §335.118(b) of
this title (relating to Closure Plan; Submission and Approval of Plan),
as amended, or applicable permit provisions regarding requirements
for public participation in the corrective action process for permitted
hazardous waste facilities. The person shall also comply with the
requirements of paragraphs (1)-(3) of this subsection, as applicable.

(1) Any person who stores, processes, or disposes of
industrial solid waste or municipal hazardous waste at a facility
permitted under §335.2(a) of this title (relating to Permit Required),
as amended, shall, unless specifically modified by other order of
the commission, close the facility in accordance with the closing
provisions of the permit.

(2) Any person who stores, processes, or disposes of
hazardous waste is also subject to the applicable provisions relating
to closure and post-closure in Chapter 335, Subchapters E and F
of this title (relating to Interim Standards for owners and operators
of Hazardous Waste Storage, Processing, or Disposal Facilities; and
Permitting Standards for Owners and Operators of Hazardous Waste
Storage, Processing, or Disposal Facilities, respectively), as amended.

(3) The person may utilize this chapter to determine if
COCs, specifically listed hazardous waste or hazardous constituents,
exceed concentrations protective of human health and the environment
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when making "contained-in" determinations for environmental media
being managed as wastes (e.g., excavated soils, investigation derived
wastes such as monitor well purge water, etc.) for purposes of
treatment or disposal in a different location. In such cases, the person
must still perform a waste classification in response to Chapter 335,
Subchapters A and R of this title (relating to Industrial Solid Waste
and Municipal Hazardous Waste Management in General; and Waste
Classification, respectively), as amended.

(4) The person may propose a facility operations area
(FOA) to address multiple sources of COCs within an active facility
that is required to perform corrective action for releases pursuant to
a permit or commission corrective action order. The requirements
for establishing a FOA are specified in Subchapter G of this chapter
(relating to Establishing a Facility Operations Area).

(i) Affected property regulated under Chapter 335, Subchap-
ter K of this title (relating to Hazardous Substance Facilities As-
sessment and Remediation). The person shall comply with all re-
quirements found in the Texas Health and Safety Code, Chapter 361,
Subchapter F, as amended; Chapter 335, Subchapter K of this title
(relating to Hazardous Substance Facilities Assessment and Reme-
diation), as amended; and the requirements of this chapter for any
release or threatened release of hazardous substances into the envi-
ronment that may constitute an imminent and substantial endanger-
ment to public health and safety or the environment. Where there is
a conflict between the requirements in this chapter and the require-
ments of Chapter 361, Subchapter F, as amended, and Chapter 335,
Subchapter K of this title, as amended, the requirements of Chapter
361, Subchapter F and Chapter 335, Subchapter K of this title shall
apply.

(j) Property regulated under Chapter 336 of this title (relating
to Radioactive Substance Rules). The person shall comply with the
requirements of Chapter 336 of this title, as amended, regarding
contamination limits for radioactive material in environmental media.
In instances involving remediation of releases in media containing
both radioactive material and other COCs, the person shall use the
contamination limits determined in accordance with Chapter 336 of
this title, as amended, for radioactive material and PCLs determined
by the procedures of this chapter for other COCs.

(k) Property regulated under Chapter 312 of this title (relating
to Sludge Use, Disposal and Transportation). The executive director
may reference this chapter in permits subject to Chapter 312 of
this title, as amended, when specifying closure provisions to address
releases of COCs from facility components at municipal wastewater
treatment plants.

(l) Other releases. The executive director may require the use
of this chapter to address other releases of COCs subject to Texas
Water Code, Chapter 26, as amended.

(m) Use of this chapter on or after May 1, 2000. The
person who started a response action under Chapter 335, Subchapters
A and S of this title (relating to Industrial Solid Wastes and
Municipal Hazardous Wastes in General; Risk Reduction Standards,
respectively), as amended, may qualify to continue under those
previous commission rules subject to the limitations specified in
paragraphs (1)-(4) of this subsection. Also, the person shall respond
as described in §350.35 of this title (relating to Substantial Change
in Circumstances) in the event a substantial change in circumstance
occurs which results in an unacceptable threat to human health or the
environment.

(1) The person who has submitted an initial notification
of intent to conduct a Risk Reduction Standard 1 or 2 response

action(i.e., §335.8(c)(1) and (2) of this title (relating to Closures and
Remediation), as amended) prior to May 1, 2000, and has submitted
a final report within five years after that date may request that the
response action be reviewed according to the regulations in effect at
the time of initial notification. Persons will automatically qualify for
this grandfathering provision if they have previously received a letter
from the agency acknowledging receipt of the initial notification, or
submit other forms of documentation by May 1, 2001 that proper and
timely notification had been made. Any person desiring to remain
under Chapter 335 of this title may not use any of the provisions of
this chapter.

(2) The person who has submitted a remedial investigation
report that fully complies with §335.553(b)(1) of this title (relating to
Risk Reduction Standard No. 3), as amended, prior to May 1, 2001
may elect to either continue under those rules or to proceed under
this chapter. Any person desiring to remain under Chapter 335 of this
title may not use any of the provisions of this chapter. If a person
elects to proceed under this chapter, then they shall not be allowed
to return to Chapter 335 of this title.

(3) Any closure plans approved as part of a permit issued
prior to May 1, 2000, but not implemented at the time of permit
renewal are subject to review for compliance with this chapter as part
of the permit renewal process.

(4) The person may resubmit plans or reports that the
person has revised voluntarily to conform with the requirements of
this chapter, unless such resubmittal would result in noncompliance
with a previously approved or imposed schedule of compliance.

§350.3. Process.

Once a release of COCs as defined by various programs has been
identified and reported pursuant to rules or procedures established by
one of the program areas identified in §350.2 of this title (relating
to Applicability), this chapter controls the assessment and any action
taken in response to that release. Upon initial notification to the
appropriate program, the person will follow the general process as
stated in paragraphs (1)-(5) of this section to demonstrate compliance
with this chapter.

(1) The person shall conduct an affected property assess-
ment, classify groundwater, determine land use, and notify affected
property owners in accordance with this subchapter and Subchapter
C of this chapter (relating to Affected Property Assessment).

(2) The person shall determine critical protective concen-
tration levels in accordance with Subchapter D of this chapter (relating
to Development of Protective Concentration Levels) for the appropri-
ate environmental media.

(3) The person shall develop a response action capable of
attaining the response objectives under Remedy Standard A or B in
accordance with Subchapter B of this chapter (relating to Remedy
Standards).

(4) The person shall develop and submit the reports
required in Subchapter B of this chapter (relating to Remedy
Standards) which contain the information specified for each report
in Subchapter E of this chapter (relating to Reports). The sequencing
of report submission is illustrated in the following figure.
Figure: 30 TAC §350.3(4)

(5) The person shall implement the response action,
document conformance with the response objectives, and if required,
file institutional controls, perform post-response action care, and
establish financial assurance in accordance with Subchapter B of this
chapter (relating to Remedy Standards).
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§350.4. Definitions and Acronyms.

(a) Definitions.

(1) Affected property–The entire area (i.e., on-site and
off-site; including all environmental media) which contains releases
of chemicals of concern at concentrations equal to or greater than the
assessment level applicable for residential land use and groundwater
classification.

(2) Alternate point of exposure–A location other than the
prescribed point of exposure where an individual human or population
will be assumed to have a reasonable potential to come into contact
with chemicals of concern based on property-specific considerations.

(3) Assessment level–A critical protective concentration
level for a chemical of concern used for affected property assessments
where the human health protective concentration level is established
under a Tier 1 evaluation as described in §350.75(b) of this title
(relating to Tiered Human Health Protective Concentration Level
Evaluation), except for the protective concentration level for the soil-
to-groundwater exposure pathway which may be established under
Tier 1, 2, or 3 as described in §350.75(i)(7) of this title, and ecological
protective concentration levels which are developed, when necessary,
under Tier 2 and/or 3 in accordance with §350.77(c) and/or (d),
respectively, of this title (relating to Ecological Risk Assessment and
Development of Ecological Protective Concentration Levels).

(4) Attenuation action level–The maximum concentration
of a chemical of concern which can be present at an attenuation
monitoring point and not exceed the applicable critical protective
concentration level at the points of exposure over time.

(5) Attenuation monitoring point–A location within the
migration pathway of a chemical of concern which is used to verify
that the critical PCL will not be exceeded at the points of exposure.

(6) Background–A population of concentrations charac-
terized from samples in an environmental medium containing a chem-
ical of concern that is naturally occurring (i.e., the concentration is
not due to a release of chemicals of concern from human activities)
or anthropogenic (i.e., the presence of a chemical of concern in the
environment which is due to human activities, but is not the result
of site- specific use or release of waste or products, or industrial
activity). Examples of anthropogenic sources include non-site spe-
cific sources such as lead from automobile emissions, arsenic from
use of defoliants, and polynuclear aromatic hydrocarbons resulting
from combustion of hydrocarbons. There are some commonalities
regardless of the activity; specifically, the chemicals of concern have
resulted from the use of a product in its intended manner and may
be present at generally low levels over large areas (tens of square
miles up to hundreds of square miles). Background is required for
use in a statistical model appropriate for testing the hypothesis that
the background area characterized by these kinds of models has the
same concentrations of the chemical of concern as the affected prop-
erty. The background area characterized is as "close" as possible to
the affected property, in either space or time, as required.

(7) Bedrock–The solid rock (i.e., consolidated, coherent,
and relatively hard naturally formed material than cannot normally
be excavated by manual methods alone) that underlies gravel, soil or
other surficial material.

(8) Bioaccumulative chemicalof concern–A chemical of
concern which has the tendency to accumulate in the tissues of an
organism as a result of food consumption or dietary exposure and/or
direct exposure (e.g., gills and epithelial tissue) to an environmental
medium.

(9) Carcinogen–A chemical of concern which causes an
increased incidence of benign or malignant neoplasms, or substan-
tially decreases the time to develop neoplasms, in animals or humans
(a chemical of concern can act as both a carcinogen and a noncar-
cinogen).

(10) Carcinogenic risk level–The probability of develop-
ment of a neoplasm due to continuous lifetime exposure to a single
carcinogen acting through an individual or combined exposure path-
way.

(11) Chemical of concern–Any chemical that has the
potential to adversely affect ecological or human receptors due to its
concentration, distribution, and mode of toxicity. Depending on the
program area, chemicals of concern may include the following: solid
waste, industrial solid waste, municipal solid waste, and hazardous
waste as defined in the Texas Health and Safety Code, §361.003,
as amended; hazardous constituents as listed in 40 Code of Federal
Regulations Part 261, Appendix VIII, as amended; constituents on the
groundwater monitoring list in 40 Code of Federal Regulations Part
264, Appendix IX, as amended; constituents as listed in 40 Code
of Federal Regulations Part 258 Appendices I and II, as amended;
pollutant as defined in Texas Water Code, §26.001, as amended;
hazardous substance as defined in the Texas Health and Safety
Code, §361.003, as amended, and the Texas Water Code, §26.263,
as amended; regulated substance as defined in Texas Water Code
§26.342, as amended, and §334.2 of this title (relating to Definitions),
as amended; petroleum product as defined in Texas Water Code
§26.342, as amended, and §334.122(b)(12) of this title (relating to
Definitions for ASTs), as amended; other substances as defined in
Texas Water Code §26.039(a), as amended; and daughter products of
the aforementioned constituents.

(12) Closure–The act of permanently taking a waste
management unit or facility out of service.

(13) Commercial/industrial land use–Any real property
or portions of a property not used for human habitation or for
other purposes with a similar potential for human exposure as
defined for residential land. Examples of commercial/industrial
land use include manufacturing; industrial research and development;
utilities; commercial warehouse operations; lumber yards; retail gas
stations; auto service stations; auto dealerships; equipment repair and
service stations; professional offices (lawyers, architects, engineers,
real estate, insurance, etc.); medical/dental offices and clinics (not
including hospitals); financial institutions; office buildings; any
retail business whose principal activity is the sale of food or
merchandise; personal service establishments (health clubs, barber/
beauty salons, mortuaries, photographic studios, etc.); churches
(not including churches providing day care or school services
other than during normal worship services); motels/hotels (not
including those which allow residence); agricultural lands; and
portions of government-owned land (local, state, or federal) that
have commercial/industrial activities occurring. Land use activities
consistent with this classification have the North American Industrial
Classification System code numbers 11-21 inclusive; 22 except
22131; 23-56 inclusive; 61 except 61111, 61121, and 61131; 62
except 62211, 62221, 62231, 62311, 62322, 623311, 623312, 62399,
and 62441; 71 except 71219; 72 except 721211 and 72131; 81
inclusive; and 92 excluding 92214.

(14) Community–An assemblage of plant and animal
populations occupying the same habitat in which the various species
interact via spatial and trophic relationships (e.g., a desert community
or a pond community).

ADOPTED RULES September 17, 1999 24 TexReg 7721



(15) Compensatory ecological restoration–The creation of
ecological services by or through restoration or the setting aside of,
preferably, a comparable type of habitat as that which is impacted
to offset residual ecological risk at an affected property. A net
environmental benefits analysis or similar evaluation of ecological
services may be used in the determination of the appropriate level of
compensation.

(16) Complete exposure pathway–An exposure pathway
where a human or ecological receptor is exposed to a chemical
of concern via an exposure route (e.g., incidental soil ingestion,
inhalation of volatiles and particulates, consumption of prey, etc.)

(17) Construction zone–The typical depth of construction
within soil for an affected property considering the planned or
historical installation of subsurface utilities, foundations, basements,
or other such subsurface structures within the vicinity of the affected
property not to extend below the top of bedrock.

(18) Control–To apply physical or institutional controls to
prevent exposure to chemicals of concern. Control measures must
be combined with appropriate maintenance, monitoring, and any
necessary further response action to be protective of human health
and the environment.

(19) Critical protective concentration level–The lowest
protective concentration level for a chemical of concern within a
source medium determined from all of the applicable human health
exposure pathways as described in §350.71 of this title (relating to
General Requirements), and when necessary, protective concentration
levels for applicable ecological exposure pathways as required in
§350.77 of this title (relating to Ecological Risk Assessment and
Development of Ecological Protective Concentration Levels).

(20) Cumulative carcinogenic risk–The aggregate risk due
to exposure of an individual human receptor to multiple carcinogens
originating from a single affected property and acting through an
individual or combined exposure pathway.

(21) Decontaminate–Application or occurrence of a per-
manent and irreversible treatment process to a waste or environmental
medium so that the threat of release of chemicals of concern at con-
centrations above the critical protective concentration levels is elimi-
nated.

(22) Deed notice–An instrument filed in the real property
records of the county where the affected property is located that is
intended to provide to owners, prospective buyers and others notice
and information regarding, but which does not, by itself, restrict use
of the affected property.

(23) De minimus–The description of an area of affected
property comprised of one acre or less where the ecological risk
is considered to be insignificant because of the small extent of
contamination, the absence of protected species, the availability of
similar unimpacted habitat nearby, and the lack of adjacent sensitive
environmental areas.

(24) Ecological benchmark–A state standard, federal
guideline, or other exposure level for a chemical of concern in water,
sediment, or soil that represents a protective threshold from adverse
ecological effects. An ecological benchmark may also be a toxicity
reference value that is established by the person based on scientific
studies in the literature.

(25) Ecological hazard index–The sum of individual eco-
logical hazard quotients of COCs within a class of compounds that
exert ecological effects which have the same toxicological mechanism
or endpoint (e.g., PAHs, PCBs).

(26) Ecological hazard quotient–The ratio of an exposure
level to a chemical of concern to a toxicity value selected for the risk
assessment for that chemical of concern (e.g., a no observed adverse
effects level).

(27) Ecological protective concentration level–The con-
centration of a chemical of concern at the point of exposure within
an exposure medium (e.g., soil, sediment, groundwater, or surface
water) which is determined in accordance with §350.77(c) or (d) of
this title (relating to Ecological Risk Assessment and Development of
Ecological Protective Concentration Levels) to be protective for eco-
logical receptors. These concentration levels are primarily intended
to be protective for more mobile or wide-ranging ecological recep-
tors and, where appropriate, benthic invertebrate communities within
the waters in the state. These concentration levels are not intended
to be directly protective of receptors with limited mobility or range
(e.g., plants, soil invertebrates, and small rodents), particularly those
residing within active areas of a facility, unless these receptors are
threatened/endangered species or unless impacts to these receptors
result in disruption of the ecosystem or other unacceptable conse-
quences for the more mobile or wide-ranging receptors (e.g., impacts
to an off-site grassland habitat eliminate rodents which causes a de-
sirable owl population to leave the area).

(28) Ecological risk assessment–The process that evalu-
ates the likelihood that adverse ecological effects may occur or are
occurring as a result of exposure to one or more stressors; however,
as used in this context, only chemical stressors (i.e., COCs) are eval-
uated.

(29) Ecological services–The physical, chemical, or bio-
logical functions of natural resources that one natural resource pro-
vides for another or to the public. Examples include provision of
food, protection from predation, and nesting habitat, among others.

(30) Ecological services analysis–A measurement of the
potential change in ecological services based on considerations which
may include but are not limited to: the percent change in ecological
services at the affected property that are attributable to COCs and/or
potential response actions; the spatial extent of the affected property;
and the recovery period.

(31) Environmental medium–A material found in the
natural environment such as soil (including non- waste fill materials),
groundwater, air, surface water, and sediments, or a mixture of such
materials with liquids, sludges, gases, or solids, including hazardous
waste which is inseparable by simple mechanical removal processes,
and is made up primarily of natural environmental material.

(32) Exclusion criteria–Those conditions at an affected
property which preclude the need to establish a protective concentra-
tion level for an ecological exposure pathway because the exposure
pathway between the chemical of concern and the ecological recep-
tors is not complete or is insignificant.

(33) Exposure area–The smallest property surface area
within which it is believed that exposure to chemicals of concern in
soil or air by a receptor would be limited under reasonably anticipated
current or future use scenarios.

(34) Exposure medium–The environmental medium or
biologic tissue in which or by which exposure to chemicals of concern
by ecological or human receptors occurs.

(35) Exposure pathway–The course that a chemical of
concern takes from a source area to ecological or human receptors
and includes a source area, a point of exposure, and an exposure
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route (e.g., ingestion), as well as a transport mechanism if the point
of exposure is different from the source area.

(36) Facility–The installation associated with the affected
property where the release of chemicals of concern occurred.

(37) Facility Operations Area–One or more areas (lateral
and vertical extent) of an operational chemical or petroleum manu-
facturing plant with North American Industrial Classification System
code numbers 325 or 324, respectively, with a hazardous waste permit
or commission corrective action order within which response actions
to multiple releases of COCs can be consolidated for purposes of
compliance with this chapter on an area-wide basis by using interim
or permanent response actions. The lateral extent of the facility oper-
ations area is limited to the contiguous area actively used for the de-
velopment, manufacture, process, transfer, storage, and management
of chemical or refinery products, hazardous materials, substances and
wastes subject to Resource Conservation and Recovery Act regula-
tion, and includes ancillary components such as, but not necessarily
limited to, power plants and cooling units.

(38) Feeding guilds–Groups of ecological receptors used
to represent the variety of species that may be exposed to chemicals
of concern at the affected property. The feeding guilds are generally
based on function within an ecosystem, potential for exposure,
and physiological and taxonomic similarity. Examples include
carnivorous mammals, carnivorous birds, and piscivorous birds.

(39) Functioning cap–A low permeability layer or other
approved cover meeting its design specifications to minimize water
infiltration and chemical of concern migration, and prevent ecological
or human receptor exposure to chemicals of concern, and whose
design requirements are routinely maintained.

(40) Groundwater-bearing unit–A saturated geologic for-
mation, group of formations, or part of a formation which has a
hydraulic conductivity equal to or greater than 1 x 10-5 centimeters/
second.

(41) Groundwater production zone–The groundwater-
bearing unit(s) which contributes water to a well. For example, if
a well penetrates four distinct groundwater-bearing units isolated
by competent aquitards, but the well is screened in only two of the
units and has a competent annular seal to isolate the other two units,
then the groundwater production zone consists of only the two units
that contribute water to the well.

(42) Groundwater protective concentration level excee-
dence zone–A protective concentration level exceedence zone within
a groundwater-bearing unit.

(43) Hazard index–The sum of two or more hazard
quotients for multiple noncarcinogens originating from a single
affected property.

(44) Hazard quotient–The ratio of the level of exposure of
a noncarcinogen acting through an individual or combined exposure
pathway over a specified time period to a reference dose for the
noncarcinogen derived for a similar exposure period.

(45) Implementation Procedures–The most current ver-
sion of Implementation of the Texas Natural Resource Conservation
Commission Standards via Permitting,as amended.

(46) Innocent Owner or Operator–Those persons so desig-
nated in accordance with the Texas Health and Safety Code, Chapter
361, Subchapter V, Immunity From Liability of Innocent Owner or
Operator, as amended.

(47) Institutional control–A legal instrument placed in the
property records in the form of a deed notice, Voluntary Cleanup
Program Certificate of Completion (VCP Certificate of Completion),
or restrictive covenant which indicates the limitations on or the
conditions governing use of the property which ensures protection
of human health and the environment or equivalent zoning and
governmental ordinances.

(48) Judgmental sample–An investigative sample of an
environmental medium which is purposefully located based upon
property-specific information.

(49) Laboratory Control Sample–A spiked blank sample
analyzed by the laboratory to assess laboratory ability to successfully
recover chemicals of concern from a control matrix.

(50) Landscaped area–An area of ornamental, introduced,
commercially installed, or manicured vegetation which is routinely
maintained.

(51) Long-term effectiveness–The ability of a remedy to
maintain the required level of protection of human health and the
environment over time.

(52) Lower explosive limit–The lowest concentration of a
vapor or gas in air that will produce a flash of fire when an ignition
source (heat, arc, or flame) is present.

(53) Method detection limit–The minimum concentration
of a substance that can be measured and reported with 99% confidence
that the analyte concentration is greater than zero and is determined
for each COC from the analysis of a sample of a given matrix type
containing the COC.

(54) Method quantitation limit–The lowest non-zero con-
centration standard in the laboratory’s initial calibration curve and is
based on the final volume of extract (or sample) used by the labora-
tory.

(55) Monitored natural attenuation–The use of natural
attenuation within the context of a carefully controlled and monitored
response action to achieve protective concentration levels at the point
of exposure.

(56) Natural attenuation–The reduction in mass or con-
centration of a chemical of concern over time or distance from the
source of a chemical of concern due to naturally occurring physical,
chemical, and biological processes, such as: biodegradation, disper-
sion, dilution, adsorption, and volatilization.

(57) Natural attenuation factor–The numerical value
which represents the natural attenuation (i.e., reduction) in chemical
of concern concentrations during transport from the source area
to the point of exposure. The natural attenuation factor is the
concentration at the source area divided by the concentration at the
point of exposure. The natural attenuation factor is always greater
than or equal to one for the purposes of this rule.

(58) Natural Resource Trustees–The federal agencies as
designated by the President and the state agencies as designated by the
Governor pursuant to the National Contingency Plan, Oil Pollution
Act, and CERCLA §107(f)(2)(A) and (B) to act on behalf of the
public as trustees of natural resources (e.g., water, air, land, wildlife).
The Trustees include TNRCC, Texas Parks and Wildlife Department,
Texas General Land Office, National Oceanic and Atmospheric
Administration, and the Department of the Interior.

(59) Off-site property (off-site)–All environmental media
which is outside of the legal boundaries of the on-site property.
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(60) On-site property (on-site)–All environmental media
within the legal boundaries of a property owned or leased by a person
who has filed a self-implementation notice or a response action plan
for that property or who has become subject to such action through
one of the agency’s program areas for that property.

(61) Permanence/permanent/permanently–The property
of a response action which is capable of enduring indefinitely
without posing the threat of any future release of chemicals of
concern above the critical protective concentration levels established
for the property.

(62) Person–An individual, corporation, organization,
government or governmental subdivision or agency, business trust,
partnership, association, or any other legal entity, but excluding a
governmental entity that is not a responsible party performing a
remedial action.

(63) Physical barrier–Any structure or system, natural or
manmade, that prevents exposure or prevents migration of chemicals
of concern to the points of exposure.

(64) Physical control–A structure or hydraulic contain-
ment action which prevents exposure to and/or migration of chemicals
of concern when combined with appropriate post-response action care
to protect human health and the environment. Examples of physical
controls are caps, slurry walls, sheet piling, hydraulic containment
wells, and interceptor trenches, but typically not fences.

(65) Plume management zone–The area of the ground-
water protective concentration level exceedence zone at the time of
response action plan submittal, plus any additional area allowed in
accordance with §350.33(f)(4) of this title (relating to Remedy Stan-
dard B).

(66) Point of exposure–The location within an environ-
mental medium where a receptor will be assumed to have a reason-
able potential to come into contact with chemicals of concern. The
point of exposure may be a discrete point, plane, or an area within
or beyond some location.

(67) Prescribed points of exposure–The prescribed on-site
and off-site locations within an environmental medium where an in-
dividual human or population will be assumed to come into contact
with chemicals of concern from an affected property.

(68) Protective concentration level–The concentration of
a chemical of concern which can remain within the source medium
and not result in levels which exceed the applicable human health
risk-based exposure limit or ecological protective concentration level
at the point of exposure for that exposure pathway.

(69) Protective concentration level exceedence zone–The
lateral and vertical extent of all wastes and environmental media
which contain chemicals of concern at concentrations greater than
the critical protective concentration level determined for that medium,
as well as, hazardous waste. A protective concentration level
exceedence zone can be thought of as the volume of waste and
environmental media which must be removed, decontaminated, and/
or controlled in some fashion to adequately protect human health and
the environment.

(70) Reasonably anticipated to be completed exposure
pathway–A situation with a credible chance of occurrence in which
an ecological or human receptor may become exposed to a chemical
of concern (i.e., complete exposure pathway) without consideration
of circumstances which are extreme or improbable based on property
characteristics.

(71) Release–Any spilling, leaking, pumping, pouring,
emitting, emptying, discharging, injecting, escaping, leaching, dump-
ing, or disposing into the environment, with the exception of:

(A) A release that results in an exposure to a person
solely within a workplace, concerning a claim that the person may
assert against the person’s employer;

(B) An emission from the engine exhaust of a motor
vehicle, rolling stock, aircraft, vessel, or pipeline pumping station
engine;

(C) A release of source, by-product, or special nuclear
material from a nuclear incident, as those terms are defined by the
Atomic Energy Act of 1954, as amended (42 U.S.C. §2011 et seq.), if
the release is subject to requirements concerning financial protection
established by the Nuclear Regulatory Commission under §170 of
that Act;

(D) For the purposes of the environmental response
law §104, as amended, or other response action, a release of
source, by-product, or special nuclear material from a processing site
designated under §102(a)(1) or §302(a) of the Uranium Mill Tailings
Radiation Control Act of 1978 (42 U.S.C. §7912 and §7942), as
amended; and

(E) The normal application of fertilizer.

(72) Remediation–The act of eliminating or reducing the
concentration of chemicals of concern in environmental media.

(73) Remove–To take waste or environmental media away
from the affected property to another location for storage, processing
or disposal in accordance with all applicable requirements. Removal
is an irreversible process that results in permanent risk reduction at
an affected property.

(74) Residential land use–Property used for dwellings
such as single family houses and multi-family apartments, children’s
homes, nursing homes, and residential portions of government-
owned lands (local, state or federal). Because of the similarity of
exposure potential and the sensitive nature of the potentially exposed
population, day care facilities, educational facilities, hospitals, and
parks (local, state or federal) shall also be considered residential.

(75) Response action–Any activity taken to comply with
these regulations to remove, decontaminate and/or control (i.e.,
physical controls and institutional controls) chemicals of concern in
excess of critical PCLs in environmental media, including actions
taken in response to releases to environmental media from a waste
management unit before, during, or after closure.

(76) Restrictive covenant–An instrument filed in the real
property records of the county where the affected property is located
which ensures that the restrictions will be legally enforceable by the
executive director when the person owning the property is an innocent
landowner.

(77) Risk-based exposure limit–The concentration of a
chemical of concern at the point of exposure within an exposure
medium (e.g., soil, sediment, vegetables, groundwater, surface water,
or air) which is protective for human health. Risk-based exposure
limits are the fundamental risk-based values which are initially
determined and used in the development of protective concentration
levels. Risk-based exposure limits do not account for cumulative
effects from exposure to multiple chemicals of concern, combined
exposure pathways, and cross-media or lateral transport of chemicals
of concern within environmental media.
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(78) Sample quantitation limit–The method detection
limit, as defined in this section, adjusted to reflect sample-specific
actions, such as dilution or use of smaller aliquot sizes than
prescribed in the analytical method, and takes into account sample
characteristics, sample preparation, and analytical adjustments.
The term, as used in this rule, is analogous to the sample-specific
detection limit.

(79) Sediment–Non-suspended particulate material lying
below surface waters such as bays, the ocean, rivers, streams, lakes,
ponds, or other similar surface water body (including intermittent
streams). Dredged sediments which have been removed from below
surface water bodies and placed on land shall be considered soils.

(80) Selected ecological receptors–Species that are to be
carried through the ecological risk assessment as representatives of
the different feeding guilds and communities that are being evaluated.
These species may not actually occur at the affected property, but may
be used to represent those within the feeding guild or community that
may feed on the affected property.

(81) Sensitive environmental areas–Areas that provide
unique and often protected habitat for wildlife species. These
areas are typically used during critical life stages such as breeding,
hatching, rearing of young, and overwintering. Examples include
critical habitat for threatened and endangered species, wilderness
areas, parks, and wildlife refuges.

(82) Soil protective concentration level exceedence zone–
A protective concentration level exceedence zone within the surface
soil or subsurface soil which may extend down to a groundwater-
bearing unit(s). These protective concentration level exceedence
zones may also be present below or between groundwater-bearing
units.

(83) Source area–The volume of a chemical of concern
in environmental media (e.g., soil or groundwater) which is leaching,
dissolving or emitting chemicals of concern. Of primary regulatory
concern are the source areas that are leaching, dissolving or emitting
chemicals of concern at unprotective concentrations under natural
conditions, and not in consideration of any physical controls (e.g.,
slurry walls, caps), that will result in protective concentrations being
exceeded at the point of exposure. The source area need not be the
horizontal and vertical extent of the protective concentration level
exceedence zone when cross-media or lateral chemical of concern
transport is required for a point of exposure to be reached. Generally,
a source area is located in the vicinity of or below primary release
sources (e.g., tanks, pipelines, drums, lagoons, landfills, etc.).

(84) Source medium–An environmental medium contain-
ing chemicals of concern which must be removed, decontaminated
and/or controlled in order to protect human health and the environ-
ment. The source medium may be the exposure medium for some
exposure pathways.

(85) Stressor–Any physical, chemical, or biological entity
that can induce an adverse response; however, as used in this context,
only chemical entities apply.

(86) Subsurface soil–For human health exposure path-
ways, the portion of the soil zone between the base of surface soil
and the top of the groundwater-bearing unit(s). For ecological expo-
sure pathways, the portion of the soil zone between 0.5 feet and 5
feet in depth.

(87) Surface cover–A layer of artificially placed utility
material (e.g., shell, gravel).

(88) Surface soil–For human health exposure pathways,
the soil zone extending from ground surface to 15 feet in depth
for residential land use and from ground surface to 5 feet in depth
for commercial/industrial land use; or to the top of the uppermost
groundwater-bearing unit or bedrock, whichever is less in depth. For
ecological exposure pathways, the soil zone extending from ground
surface to 0.5 feet in depth.

(89) Surface water–Any water meeting the definition of
surface water in the state as defined in §307.3 of this title (relating
to Definitions and Abbreviations), as amended.

(90) Toxicity reference value–An exposure level from a
valid scientific study that represents a conservative threshold for
adverse ecological effects.

(91) Waste control unit–A municipal or industrial solid
waste landfill, including those Resource Conservation and Recovery
Act regulated units closed as landfills, with a liner system (i.e.,
synthetic or clay) and an engineered cap, that have been closed
pursuant to an approved closure plan, previous regulations, or will
be implemented pursuant to an approved response action plan.

(b) Acronyms.

(1) APAR–Affected property assessment report;

(2) COC–Chemical of concern;

(3) FOA–Facility Operations Area;

(4) K
d
–Soil-water partition coefficient;

(5) K
oc
–Octanol-water partition coefficient;

(6) LOAEL–Lowest observed adverse effect level;

(7) MCL–Maximum contaminant level;

(8) NAPLs–Nonaqueous phase liquids;

(9) NOAEL–No observed adverse effect level

(10) PCL–Protective concentration level;

(11) PCLE zone–Protective concentration level excee-
dence zone;

(12) POE–Point of exposure;

(13) PRACR–Post-response action care report;

(14) RACR–Response action completion report;

(15) RAER–Response action effectiveness report;

(16) RAP–Response action plan;

(17) RBEL–Risk-based exposure limit;

(18) SIN–Self-implementation notice;

(19) TAC–Texas Administrative Code;

(20) TNRCC–Texas Natural Resource Conservation Com-
mission; and

(21) U.S. EPA–United States Environmental Protection
Agency.

(c) Risk-based exposure limit nomenclature. A nomenclature
is used in Subchapter D of this chapter (relating to the Development
of Protective Concentration Levels) to refer to specific RBELs. The
RBEL nomenclature reflects the exposure medium and the exposure
route. The exposure medium appears first in superscript text, followed
by RBEL in regular text and lastly the exposure route in subscript
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text. For exampleSoilRBEL
Ing

is a RBEL where soil is the exposure
medium and ingestion is the exposure route.

(1) AirRBEL
Inh

–air inhalation RBEL;

(2) SoilRBEL
Derm

–dermal contact with soil RBEL;

(3) SoilRBEL
Ing

–ingestion of soil RBEL;

(4) GWRBEL
Ing

–ingestion of groundwater RBEL;

(5) GWRBEL
Class 3

–class 3 groundwater RBEL;

(6) SWRBEL–surface water RBEL;

(7) AbgVegRBEL
Ing

–ingestion of aboveground vegetables
RBEL; and

(8) BgVegRBEL
Ing

–ingestion of below-ground vegetables
RBEL.

(d) Protective concentration level nomenclature. A nomen-
clature is used in Subchapter D of this chapter (relating to the De-
velopment of Protective Concentration Levels) to refer to specific
PCLs. The PCL nomenclature reflects the exposure medium, source
medium and the exposure route. The exposure medium appears first
in superscript text, followed by the source medium in regular text and
lastly the exposure route in subscript text. For example,GWGW

Ing
is

a PCL where groundwater is the source medium (GW), groundwater
is the exposure medium (GW), and ingestion is the exposure route (

Ing
).

Cross-media transfer is indicated when exposure occurs in a different
medium than the source medium. For example,AirSoil

Inh-V
is a PCL

where soil is the source medium and air is the exposure medium.

(1) GWGW
Ing

–PCL for groundwater ingestion;

(2) GWGW
Class 3

–PCL for class 3 groundwater;

(3) AirGW
Inh-V

–PCL for inhalation of volatiles from ground-
water;

(4) SWGW–PCL for groundwater discharge to surface
water;

(5) TotSoil
Comb

–surface soil PCL for combined soil inges-
tion, dermal contact, inhalation of volatiles and particulates, and for
residential land use, ingestion of aboveground and below-ground veg-
etables;

(6) AirSoil
Inh-VP

–PCL for inhalation of volatiles and particu-
lates from surface soil;

(7) SoilSoil
Derm

–PCL for dermal contact with surface soil;

(8) SoilSoil
Ing

–PCL for ingestion of surface soil;

(9) VegSoil
Ing-Inorg

–surface soil PCL for ingestion of inorganic
COCs in vegetables;

(10) VegSoil
Ing-Org

–surface soil PCL for ingestion of organic
COCs in vegetables;

(11) GWSoil–PCL for surface and subsurface soil to protect
groundwater;

(12) AirSoil
Inh-V

–PCL for inhalation of volatiles from sub-
surface soil;

(13) AirAir
Inh

–air PCL for inhalation; and

(14) SWSW–surface water PCL.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905638
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 23, 1999
Proposal publication date: March 26, 1999
For further information, please call: (512) 239-6087

♦ ♦ ♦
Subchapter B. REMEDY STANDARDS
30 TAC §§350.31-350.37

STATUTORY AUTHORITY

The new rules are adopted under the following statutory au-
thority: Texas Water Code, §5.103 and §26.011, which provide
the commission with authority to adopt any rules necessary to
carry out its powers, duties, and policies and to protect water
quality in the state, Texas Water Code, §5.103(c), which states
the commission must adopt rules when adopting, repealing, or
amending any agency statement of general applicability that in-
terprets or prescribes law or policy or describes the practice
and procedure requirements of the agency, and Texas Solid
Waste Disposal Act, Texas Health and Safety Code, §361.017,
and §361.024, which provide the commission the authority to
regulate industrial solid waste and municipal hazardous wastes
and all other powers necessary or convenient to carry out its
responsibilities. In addition, the new rules are adopted under
Texas Water Code, §26.039, which states that activities which
are inherently or potentially capable of causing or resulting in the
spillage or accidental discharge of waste or other substances
and which pose serious or significant threats of pollution are
subject to reasonable rules establishing safety and preventive
measures which the commission may adopt or issue; Texas
Water Code, §26.121, which prohibits persons from discharg-
ing wastes into or adjacent to any water in the state unless
authorized to do so and prohibits persons from committing any
other act or engaging in any other activity which in itself or in
conjunction with any other discharge or activity causes, con-
tinues to cause, or will cause pollution of any of the water in
the state; Texas Water Code, §26.262, which states that it is
the policy of this state to prevent the spill or discharge of haz-
ardous substances into the waters in the state and to cause
the removal of such spills and discharges without undue delay;
and Texas Water Code, §26.264, which provides the commis-
sion with authority to issue rules necessary and convenient to
carry out the policy referenced in §26.262. Authority to adopt
the new rules is also provided by Texas Water Code, §26.341,
which states that it is the policy of this state to maintain and
protect the quality of groundwater and surface water resources
in the state from certain substances in underground and above-
ground storage tanks that may pollute groundwater and surface
water resources, and requires the use of all reasonable meth-
ods, including risk-based corrective action to implement this pol-
icy; Texas Water Code, §26.345, which provides the commis-
sion with the authority to adopt rules necessary to carry out the
policy referenced in §26.341; and Texas Water Code, §26.401,
which states that it is the policy of this state that discharges
of pollutants, disposal of wastes, or other activities subject to
regulation by state agencies be conducted in a manner that will
maintain present uses and not impair potential uses of ground-
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water or pose a public health hazard, and that the quality of
groundwater be restored if feasible.

§350.31. General Requirements for Remedy Standards.

(a) The person shall ensure the affected property is rendered
protective of human health and the environment and shall use
Remedy Standard A or B to satisfy cleanup responsibilities at affected
properties subject to these rules as specified in §350.2 of this title
(relating to Applicability) unless an alternative approach is required
by another commission regulation, permit, or order.

(b) For Remedy Standards A and B, in order for a treat-
ment process, including monitored natural attenuation, to achieve
decontamination rather than being a physical control measure, the
person must demonstrate that the treatment process permanently and
irreversibly destroys or extracts COCs in a waste or environmental
medium to concentration levels below the critical PCLs and must
further demonstrate that any residue remaining after treatment will
not pose a threat of a future release of COCs into environmental
media at concentration levels greater than the critical PCLs. The
executive director shall initially presume that stabilization, solidifica-
tion, and fixation processes are physical control measures rather than
decontamination. The person may rebut this initial presumption by
demonstrating that a stabilization, solidification, or fixation process
can achieve the performance requirements for a decontamination ac-
tion.

(c) The person shall sufficiently address affected properties
such that surface and subsurface structures do not contain explosive
atmospheres originating from the released COCs, and areas of routine
construction are adequately protected. The person should consider
the proximity of volatile NAPLs and high concentrations of volatile
COCs to utility conduits, basements, storm or sanitary sewers, and
other surface and subsurface structures which may be subject to vapor
accumulations. The person shall conduct monitoring as appropriate
and take appropriate actions based on those findings.

(d) The person shall notify the executive director and the
agency’s office in the region where the affected property is located
in writing at least 10 days in advance of performing confirmation
sampling to demonstrate that a response action is complete and a
remedy standard has been attained.

(e) Unless a response action completion report (RACR) has
been approved or is pending review by the executive director, the
person shall submit a response action effectiveness report (RAER)
to the executive director every three years following submittal of the
self-implementation notice (SIN) for Remedy Standard A or the date
of approval of the response action plan (RAP) for Remedy Standard
B by the executive director to document that sufficient progress is
being made to achieve the remedy. The RAER shall be accompanied
by an affected property assessment report (APAR) unless an APAR
has previously been submitted. The executive director may require
a more frequent reporting period. If insufficient progress is being
made, the executive director may require the person to evaluate an
alternative response action and/or to perform an alternative response
action.

(f) Within 90 days of completing a Remedy Standard A
response action, the person shall submit a RACR for review and
approval by the executive director. The RACR shall be accompanied
by an APAR unless an APAR has been previously submitted.

(g) The person attaining Remedy Standard A for commercial/
industrial land use or Remedy Standard B for residential or commer-
cial/industrial land use shall provide proof of compliance with the
institutional control requirements in §350.111(b),(b)(2), (3), (5), or

(6) of this title (relating to Use of Institutional Controls), as appli-
cable, within 90 days of the approval of the RACR by the executive
director.

(h) To inform others of ongoing long-term response ac-
tions, the executive director may require the person to provide
proof of compliance with the institutional control requirements in
§350.111(b),(b)(1) of this title (relating to Use of Institutional Con-
trols) within 90 days of a determination made under paragraphs (1)
or (2) of this subsection.

(1) The response action is predicted in the SIN, RAP, or
RAER to take in excess of 15 years from the date of submittal
of the SIN or the date of executive director approval of the RAP
to achieve the requirements of subsection (a) of this section at the
affected property, or

(2) The response action has not been completed within
15 years of submittal of the SIN or the date of executive director
approval of the RAP, and the executive director determines that:

(A) the progress of the response action is unsatisfac-
tory; or

(B) performance monitoring data indicates that the
concentrations of COCs will not be reduced to the critical residential
PCLs within an additional time frame, which is reasonable given the
particular circumstances of an affected property.

(i) Until such time as an institutional control is filed within
the real property records of the county for an affected property as
required in subsection (g) of this section, or until the executive
director approves the RACR for affected property which is not subject
to subsection (g) of this section, the on- site and/or off-site owner(s)
of affected property shall, with regards to the current environmental
conditions of the property and prior to transfer of the property or
signing of lease agreements, inform any prospective purchaser or
tenant of the property of the existing or planned response actions
and of any current or future potential limitations on the use of the
property.

(j) The person shall also perform any more stringent or
additional response actions which are required by the statute or
regulations governing the program areas covered by this chapter as
specified in §350.2 of this title (relating to Applicability).

§350.32. Remedy Standard A.

(a) To attain Remedy Standard A, the person shall within
a reasonable time frame given the particular circumstances of an
affected property:

(1) Remove any listed hazardous waste as defined in 40
Code of Federal Regulations Part 261, Subpart D, as amended,
which is contained within a waste management facility component
(e.g., tank, surface impoundment, etc.) or which is separable from
environmental media using simple mechanical removal processes;

(2) Remove and/or decontaminate any waste or environ-
mental media which is characteristically hazardous due to ignitability,
corrosivity, reactivity, or toxicity characteristic as defined in 40 Code
of Federal Regulations Part 261, Subpart C, as amended;

(3) Remove and/or decontaminate the surface soil, subsur-
face soil, and groundwater PCLE zones, other environmental media,
and non-hazardous waste to achieve COC concentration levels below
the residential or commercial/industrial critical PCLs, as applicable;
and

(4) Demonstrate the affected property is protective for
ecological receptors.
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(b) Response actions under Remedy Standard A must result
in permanent risk reduction at an affected property.

(1) The person shall not use physical controls under
Remedy Standard A.

(2) The person shall remediate the affected property such
that the concentration of COCs in surface soil, subsurface soil,
groundwater, and other environmental media do not exceed the
applicable critical PCLs.

(3) Remedial alternatives, including the use of monitored
natural attenuation as a decontamination remedy, must be capable of
achieving the Remedy Standard A objectives within a reasonable time
frame, given the particular circumstances at the affected property;
and must be appropriate considering the hydrogeologic characteristics
of the affected property, COC characteristics, and the potential for
unprotective exposure conditions to continue or result during the
remedial period. The executive director may require a demonstration
of the appropriateness of a remedy in the context of the above-
mentioned criteria for any remedy, regardless of the status of self-
implementation as allowed in subsection (d) of this section. If the
executive director requires such a demonstration, the person is not
required to await executive director approval to proceed with self-
implementation; however, if the executive director determines that
the self-implementing response action is inappropriate based on these
criteria, then the executive director shall require appropriate response
actions to be taken.

(c) The person shall determine the PCLs for Remedy Stan-
dard A using exposure pathways where the human or ecological re-
ceptor comes into contact with the COCs directly within, above, or
below a source medium. Lateral transport considerations which place
the POE at a location outside of the source area cannot be used to de-
termine PCLs for Remedy Standard A, with the exception that, when
necessary, the person shall perform lateral transport calculations to
determine whether PCLs calculated based upon on-site commercial/
industrial workers are protective of off-site residents.

(d) Remedy Standard A is a self-implementing standard un-
less the person desires to modify exposure factors under §350.74(j)
of this title (relating to Development of Risk-Based Exposure Limits)
which requires prior executive director approval, or unless the per-
son chooses not to self-implement. The person shall submit a SIN
to the executive director and the agency’s office in the region where
the affected property is located at least 10 days prior to conducting
a response action under this remedy standard. The person may then
perform the response action without receiving the executive director’s
approval, unless such prior approval is required by another agency
rule, order, or permit. If the person chooses not to self-implement,
then the person shall submit a RAP for review and approval by the
executive director. The person shall include an APAR with the RAP
unless an APAR has previously been submitted.

(e) The person cannot use a demonstration of technical
impracticability when responding to soil and/or groundwater PCLE
zones, or other affected environmental media under Remedy Standard
A.

(f) The person shall prevent COCs at concentrations above
the critical groundwater PCLs from migrating beyond the existing
boundary of the groundwater PCLE zone.

(g) There are no post-response action care or financial
assurance requirements for Remedy Standard A response actions,
provided the person adequately documents attainment of the response
objectives provided in subsection (a) of this section. When considered
warranted, the executive director may require the person to monitor

environmental media to verify that the models used to determine
PCLs established under Tiers 2 or 3 as provided in §350.75 of this
title (relating to Tiered Human Health Protective Concentration Level
Evaluation) yield protective PCLs.

§350.33. Remedy Standard B.
(a) To attain Remedy Standard B, the person shall:

(1) Remove, decontaminate, and/or control the surface
soil, subsurface soil, and groundwater human health PCLE zones,
other environmental media, and hazardous and non-hazardous waste
in accordance with the provisions of this section such that humans
will not be exposed to concentrations of COCs in the exposure
media in excess of the residential or commercial/industrial critical
human health PCLs, as applicable, at the prescribed, or any approved
alternate POEs established for environmental media in accordance
with §350.37 of this title (relating to Human Health Points of
Exposure);

(2) Ensure that leachate from the surface and subsurface
soil PCLE zones does not increase the concentration of COCs in
class 2 groundwater above the measured concentration at the time
of RAP submittal in circumstances when an alternate POE to class
2 groundwater is authorized in response to subsection (f)(4) of this
section; and

(3) Use either subparagraph (A) or (B) of this paragraph to
respond to an affected property when either the initial concentrations
of COCs within environmental media exceed only the ecological
PCLs (i.e., there is no exceedence of human health PCLs) or when
there will be residual concentrations of COCs above the ecological
PCLs following completion of a human health response action. When
human health PCLs are exceeded within environmental media at an
affected property, a person must perform a response action pursuant
to paragraph (1) of this subsection to address these risks to human
health unless the person adequately demonstrates that the threats to
human health are minimal and that a human health-based response
action would have a significant and highly disproportionate effect on
ecological receptors.

(A) The person shall remove, decontaminate, and/or
control the environmental media, and hazardous and non-hazardous
waste in accordance with the provisions of this section such that
ecological receptors will not be exposed to concentrations of COCs
in the exposure medium in excess of the ecological PCLs at the
POEs determined in accordance with §350.77 of this title (relating
to Ecological Risk Assessment and Development of Ecological
Protective Concentration Levels).

(B) When, after consultation with the Natural Re-
source Trustees, it is determined appropriate by the executive director,
the person may use the results of a Tier 2 or 3 ecological risk as-
sessment performed in accordance with §350.77 of this title (relating
to Ecological Risk Assessment and Development of Ecological Pro-
tective Concentration Levels) and other appropriate information or
data to conduct an ecological services analysis of the affected prop-
erty. However, an ecological services analysis must be conducted
whenever concentrations of COCs which exceed ecological PCLs are
proposed to be left in place with the potential for continuing expo-
sure. The ecological services analysis must, at a minimum, include
an evaluation of the effects of reasonable and feasible remediation al-
ternatives, including complete removal/decontamination to PCLs and
a control measure to prevent ecological exposure to COCs in excess
of ecological PCLs, with respect to present and predicted losses of
ecological services; and clear justification for leaving COCs in place
above ecological PCLs. Furthermore, the person shall also ensure,
where appropriate, that the ecological services analysis includes a
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plan to provide compensatory ecological restoration which may also
be combined with some type of active response action (e.g., hot spot
removal) or passive response action (e.g., natural attenuation) for the
affected property. The ecological services produced by the restora-
tion activity must exceed the future ecological service decreases po-
tentially associated with the continued exposure to COCs and/or any
selected response action at the affected property. The person must
conduct the compensatory ecological restoration and other activities
associated with the ecological services analysis with the approval of
and in cooperation with the Natural Resource Trustees. The executive
director may develop guidance which further describes the ecological
services analysis process.

(b) As defined further by the surface and subsurface soil re-
sponse objectives in subsection (e) of this section and the groundwater
response objectives in subsection (f) of this section, the person per-
forming a response action to attain Remedy Standard B may use re-
moval and/or decontamination, removal and/or decontamination with
controls, or controls only, with the exception of response actions for
Class 1 groundwater PCLE zones which must be removed and/or de-
contaminated to the critical groundwater PCL for each COC.

(1) The person may use both physical and institutional
controls.

(2) For all actions to attain Remedy Standard B, the
person shall demonstrate that the response actions which they propose
to use will attain the requirements of subsection (a) of this section
within a reasonable time frame given the particular circumstances
of an affected property. Remedial alternatives, including the use of
monitored natural attenuation as a decontamination or control remedy,
must be appropriate considering the hydrogeologic characteristics
of the affected property, COC characteristics, and the potential for
unprotective exposure conditions to continue or result during the
remedial period.

(c) PCLs for Remedy Standard B are determined through
consideration of on-site and off-site POEs, or alternate POEs.

(d) Remedy Standard B is not a self-implementing standard.
The person must receive the executive director’s written approval of
a RAP and an APAR, either submitted at the same time as the RAP
or previously, before commencing response actions to attain the stan-
dard, but this does not preclude the person from taking interim mea-
sures.

(e) The following are the Remedy Standard B surface and
subsurface soil response objectives and associated requirements for
response actions performed in accordance with subsections (a)(1)-
(2), and (a)(3)(A) of this section to address human health and/or
ecological risks at an affected property. A person may choose to attain
the surface and subsurface soil response objectives for an affected
property either by conducting a response action which makes use of
removal and/or decontamination or by conducting a response action
which makes use of removal and/or decontamination with controls or
controls only.

(1) When all surface and subsurface soil response objec-
tives specified in subsection (a) of this section are met through re-
moval and/or decontamination, then the person shall fulfill any post-
response action care obligations described in the approved RAP, but
shall not be required to provide financial assurance for the soils.

(2) When a person chooses to attain the surface and
subsurface soil response objectives specified in subsection (a) of
this section for an affected property by conducting a response action
which uses removal and/or decontamination with controls or controls

only, then the person must also comply with the requirements of this
paragraph.

(A) The person shall demonstrate that any physical
control or combination of measures proposed to be used (e.g.,
waste control unit, cap, slurry wall, treatment that does not attain
decontamination, or a landfill) will reliably contain COCs within and/
or derived from the surface and subsurface soil PCLE zone materials
over time.

(B) The person shall fulfill the post-response action
care obligations described in the approved RAP.

(C) The person shall provide financial assurance in
accordance with subsections (l) and (m) of this section.

(f) The following are the Remedy Standard B groundwater
response objectives and associated requirements for response actions
performed in accordance with subsections (a)(1)-(2), and (a)(3)(A)
of this section to address human health or environmental risk at an
affected property. The person shall achieve the Remedy Standard
B groundwater PCLE zone response objectives stated in paragraph
(1) of this subsection, unless the person demonstrates that an affected
property meets the qualifying criteria for one, or a combination, of the
modified groundwater response approaches described in paragraphs
(2)-(4) of this subsection. A person who satisfactorily demonstrates
technical impracticability as described in paragraph (3) of this
subsection, may use technical impracticability to establish a plume
management zone as described in paragraph (4) of this subsection for
instances when a plume management zone would not otherwise be
authorized by the executive director, except that the person shall not
allow the groundwater plume management zone to expand beyond
the existing boundary of the groundwater PCLE zone. A person who
uses one, or a combination, of the modified groundwater response
approaches shall fulfill the post-response action care obligations
described in the approved RAP. A person who uses one, or a
combination, of the modified groundwater response approaches which
utilizes a physical control(s) shall provide financial assurance as
specified in subsections (l) and (m) of this section.

(1) General groundwater response objectives. For all
groundwater classes, the person must:

(A) use either an active restoration approach or moni-
tored natural attenuation (if appropriate considering the hydrogeologic
characteristics of the affected property, chemical-specific data for the
COCs, and whether the anticipated time frame to achieve the criti-
cal groundwater PCLs is reasonable) to reduce the concentration of
COCs to the critical groundwater PCLs throughout the groundwater
PCLE zone;

(B) while achieving subparagraph (A) of this para-
graph, prevent COCs at concentrations above the critical groundwater
PCLs from migrating beyond the existing boundary of the ground-
water PCLE zone;

(C) prevent COCs from migrating to air at concentra-
tion levels above the PCLs for air (i.e.,AirAir

Inh
);

(D) prevent COCs from migrating to surface water at
concentration levels above the PCLs for groundwater discharges to
surface water (i.e.,SWGW); and

(E) prevent human and ecological receptor exposure to
the groundwater PCLE zone.

(2) Waste control unit. When the approved RAP includes
an existing or planned waste control unit which overlies an existing
groundwater PCLE zone, the person may, with the executive direc-
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tor’s approval, exclude the groundwater throughout that portion of the
groundwater PCLE zone directly underlying the waste control unit
from the requirement to meet the groundwater response objectives
provided in paragraph (1) of this subsection. To use this approach,
the person shall comply with the institutional control requirements in
§350.31(g) of this title (relating to General Requirements for Rem-
edy Standards), with the exception that proof of compliance with the
institutional control requirements must be submitted to the executive
director within 120 days of approval of the RAP, which provides
notice of the existence and location of the groundwater PCLE zone
beneath the waste control unit and which prevents usage of and ex-
posure to this groundwater until such time as the COCs may reduce
to the critical groundwater PCLs. Beyond the perimeter of the waste
control unit, the groundwater response objectives must be met.

(3) Technical impracticability. A technical impracticabil-
ity demonstration can be used for all three classes of groundwater
under Remedy Standard B. To use this approach, the person must:

(A) demonstrate in accordance with the United States
Environmental Protection Agency (EPA) "Guidance for Evaluating
the Technical Impracticability of Ground-Water Restoration" (Office
of Solid Waste and Emergency Response Directive 9234.2-25 or
subsequent version), as amended, or other method approved by the
executive director, that it is not feasible from a physical perspective
using currently available remediation technologies due either to
hydrogeologic or chemical-specific factors to reduce the concentration
of COCs throughout all or a portion of the groundwater PCLE zone
to the applicable critical groundwater PCLs within a reasonable time
frame;

(B) use removal or decontamination actions to reduce
the concentrations of COCs to the critical groundwater PCLs for any
portion of the groundwater PCLE zone for which it is technically
practicable;

(C) prevent migration of COCs from that portion of the
groundwater PCLE zone which satisfies the technical impracticability
demonstration in subparagraph (A) of this paragraph;

(D) achieve the performance criteria in subsection
(f)(4)(E), of this section for NAPLs;

(E) establish a plume management zone for the area
where COCs cannot be removed so as to attain the critical PCLs, and
prevent COCs at concentrations above the critical groundwater PCLs
from spreading beyond the existing boundary of the groundwater
PCLE zone; and

(F) comply with the institutional control requirements
in §350.31(g) of this title (relating to General Requirements for
Remedy Standards), with the exception that proof of compliance
with the institutional control requirements must be submitted to the
executive director within 120 days of the approval of the RAP, which
provides notice of the existence and location of the groundwater
PCLE zone and which prevents usage of and exposure to groundwater
from this zone until such time as the COCs may reduce to the critical
groundwater PCLs.

(4) Plume management zones. With the approval of the
executive director, the person may use a plume management zone
under Remedy Standard B for class 2 and 3 groundwater-bearing
units which presently contain a groundwater PCLE zone.

(A) To use a plume management zone, the person must
demonstrate that the COCs will not pose a substantial present or
potential hazard to human health or the environment as long as the

attenuation action levels are not exceeded at the respective attenuation
monitoring points based upon a consideration of the following factors:

(i) potentially adverse effects on groundwater qual-
ity, considering:

(I) the physical and chemical characteristics of
the COC, including its potential for migration;

(II) the hydrogeological characteristics of the
affected property and surrounding land;

(III) the quantity of groundwater and the direc-
tion of groundwater flow;

(IV) the proximity and withdrawal rates of
groundwater users;

(V) the current and future uses of groundwater
in the area;

(VI) the existing quality of groundwater, includ-
ing other sources of COCs and their cumulative impact on the ground-
water quality;

(VII) the potential for health risks caused by
human exposure to COCs;

(VIII) the potential damage to wildlife, crops,
vegetation, and physical structures caused by exposure to COCs;

(IX) the persistence and permanence of the po-
tentially adverse effects; and

(ii) potentially adverse effects on hydraulically-
connected surface water quality, considering:

(I) the volume and physical and chemical char-
acteristics of the COCs present at the affected property;

(II) the hydrogeological characteristics of the
affected property and surrounding land;

(III) the quantity and quality of groundwater,
and the direction of groundwater flow;

(IV) the patterns of rainfall in the region;

(V) the proximity of the source area to surface
water;

(VI) the current and future uses of surface waters
in the area and any water quality standards established for these
surface waters;

(VII) the existing quality of surface water, in-
cluding other sources of COCs and their cumulative impact on
surface-water quality;

(VIII) the potential for health risks caused by
human exposure to COCs;

(IX) the potential damage to wildlife, crops,
vegetation, and physical structures caused by exposure to COCs; and

(X) the persistence and permanence of the po-
tentially adverse effects.

(B) Provided the person demonstrates that the estab-
lishment of a plume management zone is appropriate, the POE to
groundwater may be changed from throughout the groundwater PCLE
zone to an alternate location established in accordance with §350.37(l)
or (m) of this title (relating to Human Health Points of Exposure)
as applicable, or at the POE for ecological receptors determined in
accordance with §350.77 of this title (relating to Ecological Risk As-

24 TexReg 7730 September 17, 1999 Texas Register



sessment and Development of Ecological Protective Concentration
Levels), where that location is more restrictive.

(C) In order to establish a plume management zone,
the person must:

(i) comply with the institutional control require-
ments in §350.31(g) of this title (relating to General Requirements
for Remedy Standards), with the exception that proof of compliance
with the institutional control requirements shall be submitted to the
executive director within 120 days of the approval of the RAP, which
provides notice of the existence and location of the plume manage-
ment zone and which prevents exposure to groundwater from this
zone until such time as COCs may reduce to the critical groundwater
PCLs;

(ii) demonstrate through an appropriate technical
presentation that COCs will not migrate beyond the downgradient
boundary of the plume management zone at concentrations above the
critical groundwater PCLs; and

(iii) demonstrate through the performance of a
field survey in the plume management zone that there are no
artificial penetrations (e.g., abandoned wells or wells with open-hole
completions) which can allow COCs at concentrations which exceed
the critical groundwater PCLs to migrate from the groundwater PCLE
zone to currently unaffected groundwater-bearing units.

(D) The person shall establish groundwater attenuation
monitoring points beginning at an appropriate hydraulically upgradi-
ent location within the groundwater PCLE zone and continuing down
the approximate central flow path of the COCs to the downgradient
extent of the plume management zone.

(i) The number and location of attenuation monitor-
ing points shall be demonstrated to be adequate to reliably verify over
time the current and future conformance with the plume management
zone response objectives. The number and location of attenuation
monitoring points shall depend upon a site-specific evaluation of the
hydrogeologic conditions of an affected property, the fate and trans-
port characteristics of the COCs, and the length and configuration of
the plume management zone.

(ii) The person shall calculate attenuation action
levels for each COC at each attenuation monitoring point that cannot
be exceeded in order for the critical groundwater PCLs to not be
exceeded at the POE. The person shall periodically evaluate the
adequacy of the attenuation action levels using any newly acquired
empirical monitoring data and reestablish them as necessary to ensure
the critical groundwater PCLs are not exceeded at the groundwater
POE.

(iii) The person shall monitor concentrations of
COCs in groundwater at the attenuation monitoring points and the
POE in accordance with a schedule approved by the executive director
which is adequate to reliably demonstrate conformance with the
applicable groundwater response objectives. If an attenuation action
level is exceeded at its respective attenuation monitoring point, or
a critical groundwater PCL is exceeded at the groundwater POE,
then the person shall take an active response action to meet the
response objectives presented in subparagraph (F) of this paragraph.
The executive director may authorize the person to implement an
accelerated monitoring program prior to initiating an active response
action in order to verify that a response action is warranted.

(E) The person is required to reduce NAPLs which
contain COCs in excess of PCLs within a plume management zone
to the extent practicable. In the determination of adequate NAPL

reduction, the executive director may consider conformance with the
following criteria and other relevant factors:

(i) readily recoverable NAPLs have been recovered;

(ii) the NAPLs will not generate explosive condi-
tions as defined in §350.31(c) of this title (relating to General Re-
quirements for Remedy Standards);

(iii) the NAPLs will not discharge to the ground
surface, to surface waters, to structures, or to other groundwater-
bearing units;

(iv) the vertical and lateral extent of NAPLs will
not increase under natural conditions, or sufficient NAPLs have been
recovered such that an active recovery system can be demonstrated to
effectively control or contain migration of NAPLs (i.e., no increased
NAPL extent); and

(v) the NAPLs will not result in the critical ground-
water PCLs being exceeded at the downgradient boundary of the
plume management zone or in the critical PCLs for other environ-
mental media being exceeded at the applicable POE.

(F) The person shall have the continuing obligation to
assess whether changes to local hydraulic gradients would increase
the likelihood that COCs can migrate beyond the plume management
zone at concentrations above the critical groundwater PCLs. If
such changed conditions occur, the person must take any necessary
corrective action to ensure that concentrations of COCs exceeding the
critical groundwater PCLs do not migrate beyond the boundary of
the plume management zone and report the changed condition to the
executive director in a timely manner. The person may demonstrate
that the hydrogeologic characteristics of a property are such that
off-site activities cannot influence an on-site plume management
zone and, thus, not be required to monitor changes in the hydraulic
gradient.

(i) A person may choose to attain the groundwater
response objectives for a plume management zone at an affected
property either by conducting a response action, if necessary, which
makes use of removal and/or decontamination, or with use of removal
and/or decontamination with controls or controls only. For both of
these approaches, in situations where the PCLE zone extends beyond
the limits of an institutional control and the POE to groundwater is
thus located within the existing limits of the groundwater PCLE zone,
a person may use monitored natural attenuation as a decontamination
process provided the person shall demonstrate that the groundwater
PCLE zone is not expanding and that the critical groundwater
PCL will be met at the POE within a reasonable time frame
given the particular circumstances of an affected property. In the
situation where the groundwater PCLE zone has not reached steady-
state conditions and is migrating downgradient within the plume
management zone, the person must use a response action other than
monitored natural attenuation, unless it can be demonstrated that the
critical groundwater PCL and any other critical PCLs will not be
exceeded at the respective POEs.

(ii) When a person chooses to attain the groundwa-
ter response objectives for a plume management zone at an affected
property by conducting a removal and/or decontamination response
action, the person must comply with the requirements of this clause.

(I) The person must remove and/or decontam-
inate the groundwater PCLE zone to the extent necessary so that
the critical groundwater PCLs will not be exceeded at the POE and
the attenuation action levels are not exceeded at their respective at-
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tenuation monitoring points, and so that the critical PCLs for other
environmental media will not be exceeded at their applicable POEs.

(II) The person shall fulfill the post-response
action care obligations described in the approved RAP.

(III) Provided the person adequately documents
attainment of the groundwater plume management zone response
objectives provided in subclause (I) of this clause, there are no
financial assurance requirements.

(iii) When a person chooses to attain the groundwa-
ter response objectives for a plume management zone at an affected
property by conducting a response action which uses removal and/
or decontamination with controls or controls only, the person must
comply with the requirements of this clause.

(I) The person must remove, decontaminate,
and/or control the groundwater PCLE zone to the extent necessary so
that the critical groundwater PCLs will not be exceeded at the POE
and so that the critical PCLs for other environmental media will not
be exceeded at their applicable POEs.

(II) The person may use physical controls (e.g.,
slurry walls, sheet piling, interceptor trenches, or hydraulic control
wells) which are capable of reliably containing and preventing the
expansion over time of the groundwater source area.

(III) For any portion of a groundwater PCLE
zone within class 2 or 3 groundwater which is outside of any physical
control constructed in accordance with subclause (II) of this clause,
the person must reduce the concentration of COCs such that the
remaining COCs will satisfy the conditions specified in clause (ii)(I)
of this subparagraph.

(IV) The person shall fulfill the post-response
action care obligations described in the approved RAP.

(V) The person shall provide financial assurance
for post-response action care in accordance with subsections (l) and
(m) of this section.

(g) The type, method and extent of post-response action care
will be defined on a site-specific basis in the approved RAP and shall
be a function of the long-term effectiveness of the response action
used to address the soil and/or groundwater PCLE zones or other
environmental media containing COCs, the nature and design of any
physical controls, the physical and chemical characteristics of the
COCs, the geology and hydrogeology of the affected property, and
the adjacent land use. The person shall conduct post-response action
care as appropriate which includes, but is not limited to:

(1) monitoring of environmental media to verify response
action effectiveness over time;

(2) inspection, operation, and maintenance of physical
controls to ensure the effectiveness and integrity of the controls over
time; and

(3) any other actions after the initial completion of the
response action at an affected property which are necessary to protect
human health or the environment.

(h) The post-response action care period begins upon ap-
proval of the RACR by the executive director. The person shall
perform post-response action care for 30 years unless the person
demonstrates that a shorter post-response action care period would
be appropriate due to:

(1) the nature of the response action;

(2) the persistence, migration potential, and toxicity of the
COCs; and

(3) the physical characteristics and location of the affected
property.

(i) The post-response action care activities shall continue
throughout the initial post-response action care period in response to
subsection (h) of this section and during any continued post-response
action care period in response to subsection (j) of this section until a
demonstration is made that there is no longer a threat to human health
or the environment from the presence of COCs in any environmental
media or physical controls. If the person submits a demonstration
which documents that post-response action care is no longer necessary
then, upon written approval by the executive director, the remainder
of the initial or any continued post-response action care period will
be canceled and the person will be released from the requirement
to maintain financial assurance, and the financial assurance will be
returned. The demonstration of no threat to human health or the
environment shall be made by adequately documenting one of the
following conditions:

(1) the concentrations of COCs in soils are less than or
equal to the critical surface and subsurface soil PCLs, as applicable,
and the concentrations of COCs in groundwater are less than or
equal to the critical groundwater PCLs as documented with three
consecutive years of groundwater monitoring data, unless an alternate
monitoring period is approved by the executive director;

(2) the post-response action care activity consists entirely
of monitoring the effectiveness of a physical control, and the
physical control has been proven successful and secure (i.e., the
physical control is permanent and does not require any inspections
or maintenance);

(3) an affected property contains only a groundwater
PCLE zone and such groundwater PCLE zone has been demonstrated
to be reducing in size and to have boundaries which are sufficiently
smaller than the boundaries of an institutional control so as to
preclude any potential for the groundwater PCLE zone to migrate
beyond the boundaries of the institutional control considering both
natural hydrogeologic conditions and changes to hydraulic gradients
by off-site activities; or

(4) the COC concentrations in surface and subsurface
soils exceed onlyGWSoil, but the groundwater PCLE zone has been
demonstrated to be reducing in size and to have boundaries which
are sufficiently smaller than the boundaries of an institutional control
so as to preclude any potential for the groundwater PCLE zone to
migrate beyond the boundaries of the institutional control considering
both natural hydrogeologic conditions and potential changes to
hydraulic gradients by off-site activities.

(j) If the person cannot make one of the demonstrations
specified in subsection (i) of this section by the end of the initial post-
response action care period specified in subsection (h) of this section,
then the person shall be required to continue post-response action care
for additional 30-year periods or until a demonstration of no threat to
human health or the environment can be made under subsection (i)
of this section. A shorter continued post-response action care period
can be used provided the person demonstrates that such period would
be appropriate due to:

(1) the nature of the response action;

(2) the persistence, migration potential, and toxicity of the
COCs; and
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(3) the physical characteristics and location of the affected
property.

(k) The person shall perform the following record keeping
and reporting requirements during the initial and any continued post-
response action care period:

(1) keep a copy of the approved RAP at the property, or
specified alternative location;

(2) keep records of all monitoring data, inspection and
maintenance reports, and unexpected occurrences affecting any waste
control unit or post-response action care systems;

(3) submit Post-Response Action Care Reports (PRACRs)
in accordance with the schedule in the approved RAP; and

(4) notify the executive director in writing within 30 days
after an unexpected event occurs, or a condition is detected, during
the post-response action care period which indicates that additional
response actions will be required at an affected property.

(l) For properties using physical control measures in response
to subsections (e)(2) and/or (f) of this section, financial assurance
shall be established and maintained for the post-response action care
period specified in subsection (h) of this section. The person shall
prepare and include in the RAP a written cost estimate in current
dollars of the total cost of the post-response action care activities
for the post- response action care period specified in subsection (h)
of this section. The cost estimate shall be based on the costs of
hiring a third party to conduct the post-response action care activities.
Within 90 days after the executive director’s approval of the RAP
and before commencing work indicated in the RAP, an acceptable
financial assurance mechanism must be submitted to the commission
for post-response action care in the amount specified in the approved
RAP. If the total post-response action care cost estimate is $100,000
or less, the executive director may choose to exempt the person
from providing a financial assurance demonstration. For persons
meeting the requirements of subsection (n) of this subchapter, the
amount of financial assurance demonstrated may be less than the
total post-response action care cost estimate. Financial assurance for
post-response action care shall be demonstrated in compliance with
Chapter 37, Subchapter N of this title (relating to Financial Assurance
Requirements for the Texas Risk Reduction Program Rule). The
executive director may perform the post-response action care activities
at an affected property using the funds provided for this purpose when
the executive director determines that a person has failed to provide
the post-response action care described in an approved RAP.

(m) For properties using physical control measures in re-
sponse to subsections (e)(2) and/or (f) of this section that require
post-response action care beyond the initial post-response action care
period, financial assurance shall continue to be demonstrated for the
post-response action care period specified in subsection (j) of this sec-
tion. At least 180 days before the end of the preceding post-response
action care period, a written cost estimate in current dollars shall be
prepared and submitted for the cost of continuing the post-response
action care activities specified in the approved RAP for the additional
post-response action care period specified in subsection (j) of this sec-
tion. The cost estimate shall be based on the costs of hiring a third
party to conduct the post-response action care activities. At least 90
days before the end of the preceding post-response action care period,
an acceptable financial assurance mechanism shall be submitted for
the continued post-response action care period in an amount approved
by the executive director. If the total post-response action care cost
estimate is $100,000 or less, the executive director may choose to ex-
empt the person from providing a financial assurance demonstration.

For persons meeting the requirements of subsection (n), the amount
of financial assurance demonstrated may be less than the total post-
response action care estimate. Financial assurance for post-response
action care shall be demonstrated in compliance with Chapter 37,
Subchapter N of this title (relating to Financial Assurance Require-
ments for the Texas Risk Reduction Program Rule). The executive
director may perform the continued post-response action care activi-
ties at an affected property using the funds provided for this purpose
when the executive director determines that a person has failed to
provide the post-response action care described in an approved RAP.

(n) The owner or an authorized officer of a small business,
as defined in this subsection, may seek to reduce the amount of
financial assurance demonstrated under this subsection if the initial
post-response action care period or subsequent post-response action
care periods specified in subsections (h)-(j) of this section are greater
than ten years. If the executive director determines a person meets the
definition as specified in paragraph (2) of this subsection, the person
shall submit the affidavit required by paragraph (1) of this subsection
and establish and maintain financial assurance for the post-response
action care period in an amount based on the following equation:
((total cost estimate)/(number of years in total response action care
period)) X 10. The owner shall continue demonstrating subsequent
post- response action care in ten year periods or as directed by the
executive director. The owner or an authorized officer is required
to notify the executive director when the definition specified in
paragraph (2) is no longer met. A small business must comply with
subsections (l) and (m) of this section relating to financial assurance.

(1) An affidavit signed by the owner or an authorized
officer stating the business meets the definition of a small business
as defined in paragraph (2) of this section shall be submitted to the
executive director.

(2) Definition of small business.

(A) For purposes of financial assurance, a small busi-
ness shall be defined as any person, firm, or business which employs,
by direct payroll and/or through contract, fewer than 100 full-time
employees and has net annual receipts of less than $3 million. Net
annual receipts are defined as annual gross receipts less returns, dis-
counts, and adjustments. The period used to determine net annual
receipts shall be the preceding 12-month accounting year and can be
either a calendar or fiscal-based period.

(B) A business that is a wholly-owned subsidiary of a
corporation shall not qualify as a small business under this section
if the parent organization does not qualify as a small business under
this section.

§350.34. No Further Action.

Particular agency program areas covered by this rule will confirm
that a person has completed all necessary response actions at an
affected property and that no further action is required. The program
areas may issue other letters acknowledging conditional or partial
completion of response actions, as appropriate.

(1) For Remedy Standard A, such confirmation will be
issued subsequent to approval of the RACR by the executive director
and, when applicable, receipt by the agency of proof that an
institutional control noting commercial/industrial land use is in effect
for the affected property in accordance with §350.31(g) of this title
(relating to General Requirements for Remedy Standards).

(2) For Remedy Standard B, a conditional no further
action letter will be issued subsequent to approval of the RACR by
the executive director and receipt by the agency of proof that an
institutional control is in effect for the affected property in accordance
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with §350.31(g) of this title (relating to General Requirements for
Remedy Standards). The letter will indicate that the person has
conditionally completed response actions at the affected property but
must perform post-response action care obligations as described in the
approved RAP throughout the initial and any continued post-response
action care period in response to §350.33(h)-(j) of this title (relating
to Remedy Standard B). The letter will also indicate whether the
person must establish and maintain financial assurance in response to
§350.33(l) and/or (m) of this title (relating to Remedy Standard B) for
post-response action care for affected properties which use physical
controls.

(3) For Remedy Standard B, a final no further action letter
will be issued subsequent to termination of the post-response action
care period by the executive director as described in §350.33(i) of
this title (relating to Remedy Standard B).

§350.35. Substantial Change in Circumstances.

(a) Upon receipt of approval by the executive director of
the RACR, performance of applicable post-response action care,
maintenance of any applicable financial assurance, and termination
of any applicable post-response action care period by the executive
director, the person will have completed the obligations of this
chapter unless a substantial change in circumstances results in an
unacceptable risk to human health or the environment.

(b) No person shall cause, suffer, allow, or permit a threat to
human health or the environment by changing a land use specified in
an approved RACR from commercial/industrial to residential or by
removing, altering or failing to maintain a physical or institutional
control that applies to an affected property that underwent an
approved response action.

(c) If a person plans to change the land use from commercial/
industrial to residential, or to eliminate or modify the use of a
physical control or institutional control, then that person shall take any
actions necessary to make the property protective for such changed
conditions. The person making the change shall notify the executive
director in writing at least 60 days prior to changing the land use or the
use of the approved physical or institutional controls. The person may
self-implement actions to satisfy the requirements of paragraph (1) or
(2) of this subsection but must obtain prior approval of the executive
director to undertake actions for paragraph (3) of this subsection.
The person making the change shall then provide a reevaluation of
the property at least 30 days prior to the date of the planned change
such that the person is able to demonstrate:

(1) that levels of COCs have degraded to concentration
levels below the applicable critical PCLs for the planned land use or
property condition change;

(2) that the COC removal or decontamination will meet
the applicable critical PCLs for the planned land use or property
condition change; or

(3) that the application of a proposed physical and/or
institutional control will ensure adequate protection of human health
and the environment. Any proposed institutional control shall
conform with all requirements of §350.111 of this title (relating to
Use of Institutional Controls).

(d) A substantial change in circumstances shall include, but
is not limited to, the situations described in paragraphs (1)-(5) of this
subsection. In response to these substantial changes in circumstances,
the person shall use the rule in effect at the time of the substantial
change to protect human health or the environment. This subsection
will only apply to affected properties regulated under §350.2(g) of

this title (relating to Applicability) which have completed response
actions under this chapter.

(1) An institutional or physical control fails to prevent
exposure at the approved performance level.

(2) An actual exposure condition is determined to be
occurring at levels not protective of human health or the environment
(e.g, unprotective ecological exposure is occurring).

(3) New information indicates that the presence of COCs
at the affected property was not sufficiently characterized such that
an unacceptable threat to human health or the environment continues
to exist.

(4) The exposure area upon which representative concen-
trations are based in accordance with §350.51 of this title (relating to
Affected Property Assessment) changes, and as a result of the changed
exposure area, there is an unacceptable threat to human health or the
environment.

(5) A health and safety plan to ensure compliance
with occupational inhalation criteria as RBELs as provided for in
§350.74(b)(1) of this title (relating to Development of Risk-Based
Exposure Limits) will no longer be maintained.

(e) For purposes of this section, changes made to this chapter
in response to periodic reviews of the general procedures specified to
generate PCLs, or in response to revisions to reflect new toxicity data,
do not constitute a substantial change in circumstances, unless these
changes are of such magnitude to present an unacceptable threat to
human health or the environment when evaluated for future exposure
conditions based on property-specific considerations. This subsection
will only apply to affected properties regulated under §350.2(g) of
this title (relating to Applicability) which have completed response
actions under this chapter.

(f) If the person determines that the conditions specified in
subsection (c)(1) or (2) of this section are met such that a deed
notice, VCP certificate on completion, or restrictive covenant is no
longer needed to protect human health and the environment, then the
person may request that the executive director approve a superceding
deed notice in accordance with §350.111(b)(4) of this title (relating
to Use of Institutional Controls) or a restrictive covenant release
in accordance with §350.111(b)(7) of this title (relating to Use of
Institutional Controls) if a deed notice or restrictive covenant was the
form of institutional control. The person shall provide the necessary
information to document that the conditions of subsection (c)(1) or
(2) of this section are met.

§350.36. Relocation of Soils Containing Chemicals of Concern for
Reuse Purposes.

(a) A person must comply with this section when relocating
soils for reuse purposes from an affected property (on-site or off-
site) which is undergoing or has completed a response action under
Remedy Standard A or B and the soils contain COCs in excess of
naturally occurring background concentrations. Relocation of soils
which contain COCs may be subject to additional requirements or
limitations (e.g., land disposal restrictions) within each program area
identified in §350.2 of this title (relating to Applicability). The person
must treat excavated soils containing non-aqueous phase liquids to
applicable levels prior to relocation or else manage the soils as
wastes. The excavation of soils containing COCs during construction
activities (e.g., installation, repair, removal of telephone lines or other
utilities, but not closures, remediations, or PST tank removal actions,
for example) and the subsequent replacement of those soils into that
same excavation shall not be considered to constitute relocation or
reuse and shall not be subject to the provisions of this section.

24 TexReg 7734 September 17, 1999 Texas Register



(b) The person may relocate soils for reuse in response to
Remedy Standard A when COCs meet the critical soil PCLs and the
following requirements for the new location.

(1) Soils to be reused must meet the residential or
commercial/industrial critical surface or subsurface soil PCLs as
applicable for the new location, depending upon depth of placement,
established in accordance with Subchapter D of this chapter (relating
to Development of Protective Concentration Levels).

(2) The soil reuse shall be protective of ecological recep-
tors at the new location.

(3) The soil reuse activity must allow the requirements for
Remedy Standard A response actions set forth in §350.32(a) of this
title (relating to Remedy Standard A) to be met at the new location.

(4) The person shall comply with the institutional con-
trol requirement for commercial/industrial land use as specified in
§350.31(g) of this title (relating to General Requirements for Rem-
edy Standards). Proof of compliance with the institutional control
requirement shall be submitted within 90 days of completing the re-
location action.

(5) The reuse of soils with concentrations of COCs which
do not exceed the critical soil PCLs for the new location does
not require the prior approval of the executive director, when that
new location is within the boundary of on-site or off-site property
which contains the affected property (i.e., not just within the affected
property limits).

(c) The person must meet the following requirements in
response to Remedy Standard B when soils that are to be relocated
for reuse purposes contain concentrations of COCs that exceed the
critical soil PCLs for the new location.

(1) The person shall determine the critical surface and, if
applicable, subsurface soil PCLs in accordance with Subchapter D
of this chapter (relating to Development of Protective Concentration
Levels) for the new location.

(2) The soil reuse must be protective of ecological recep-
tors at the new location.

(3) The person shall demonstrate that the soil reuse
activity will allow the requirements for Remedy Standard B response
actions set forth in §350.33(a) of this title (relating to Remedy
Standard B) to be met for the new location.

(4) The person shall comply with the institutional control
requirements specified in §350.31(g) of this title (relating to General
Requirements for Remedy Standards). Proof of compliance the
institutional control shall be submitted within 90 days of completing
the relocation action.

(5) The reuse of soil under Remedy Standard B requires
prior executive director approval.

(6) The executive director may require the person to
conduct post-response action care and submit PRACRs.

(7) The executive director may require the person to
provide financial assurance for post-response action care in response
to §350.33(e)(2)(C) of this title (relating to Remedy Standard B).

(d) If soils which contain concentrations of COCs above
naturally-occurring levels resulting from a release are to be relocated
for reuse on property not owned by the person, then the person shall
obtain the written consent of the landowner prior to relocation of the
soils.

(e) Within 90 days of completing a soil relocation action
under this section, the person shall complete the applicable portions
of a RACR as described in §350.95 of this title (relating to Response
Action Completion Report) and make it available for inspection or
submittal upon request of the executive director.

§350.37. Human Health Points of Exposure.

(a) General. The person shall use the prescribed on-site
and off-site POEs for humans to environmental media to determine
PCLs under Remedy Standard A in response to §350.32 of this title
(relating to Remedy Standard A) and under Remedy Standard B in
response to §350.33 of this title (relating to Remedy Standard B). In
order to establish on-site or off-site POEs for commercial/industrial
land use, or alternate POEs for on-site or off-site properties, the
person must comply with §350.111 of this title (relating to Use of
Institutional Controls). Consideration of competent, existing physical
controls during the pathway analysis described in §350.71(d) of this
title (relating to General Requirements) does not negate or otherwise
supercede the POE locations specified in this section. Subsections
(b)-(k) of this section identify the media-specific prescribed, on-
site and off-site POEs while subsections (l) and (m) of this section
establish alternate POEs for class 2 and 3 groundwater under
Remedy Standard B. When establishing on-site and off-site POEs for
residential or commercial/industrial land use, persons shall use the
appropriate receptor as required in §350.71(b) of this title (relating
to General Requirements) for the designated land use.

(b) Air human health POEs.

(1) On-site POEs. The prescribed on-site POE to air is
within the breathing zone (2 meter height) directly over the soil or
groundwater COCs.

(2) Off-site POEs. The prescribed off-site POE to air is
within the breathing zone (2 meter height) starting at the nearest
boundary with and continuing throughout neighboring off-site prop-
erties.

(c) Soil human health POEs.

(1) On-site POEs. The prescribed on-site POE to soil is
throughout the surface soil.

(2) Off-site POEs. The prescribed off-site POE to soil is
throughout the surface soil starting at the nearest boundary with and
continuing throughout neighboring off-site properties.

(d) Human health POEs for class 1, 2, and 3 groundwaters
which do not contain any COCs in excess of the critical groundwater
PCLs.

(1) On-site POE. The prescribed on-site POE is through-
out the upper-most groundwater-bearing unit.

(2) Off-site POE. The prescribed off-site POE is through-
out the upper-most groundwater-bearing unit on the nearest boundary
with the closest hydraulically downgradient off-site property.

(e) General provisions for human health POEs for class 1, 2,
or 3 groundwater.

(1) Whenever there is an existing class 1, 2, or 3
groundwater PCLE zone beneath an existing waste control unit or a
waste control unit planned as part of an approved RAP, under Remedy
Standard B the person may, with the executive director’s approval,
exclude the area underlying the waste control unit as a POE to class
1, 2, or 3 groundwater.

(2) Groundwater travel time setback distances for class
1, 2, and 3 groundwater shall be determined based on groundwater
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seepage velocity which is dependent upon prevailing hydraulic
gradient, hydraulic conductivity, and effective porosity.

(f) Human health POEs for class 1 groundwater.

(1) On-site POEs. The prescribed on-site POE to class
1 groundwater is a well which may be completed at all locations
throughout the on-site groundwater PCLE zone. For on-site commer-
cial/industrial land use, the person shall establish an additional on-
site POE for class 1 groundwater for residents unless the residential-
based groundwater PCLE zone already extends off-site. The resi-
dential POE shall be set at a distance of two-year groundwater travel
time upgradient of the nearest boundary with the closest hydraulically
downgradient off-site property. If the residential-based groundwater
PCLE zone already extends beyond the two-year groundwater travel
time setback distance but not off-site, then the residential POE shall
be set at the existing limit of the residential-based groundwater PCLE
zone.

(2) Off-site POEs. The prescribed off-site POE to class
1 groundwater is a well which may be completed at all locations
throughout an off-site groundwater PCLE zone. For off-site com-
mercial/industrial land use, the person shall establish an additional
POE for class 1 groundwater for residents at, and all locations be-
yond, the existing limit of the off-site residential-based groundwater
PCLE zone.

(g) Human health POEs for class 2 groundwater.

(1) On-site POEs. The prescribed on-site POE to class
2 groundwater is a well which may be completed at all locations
throughout the on-site groundwater PCLE zone. For on-site commer-
cial/industrial land use, the person shall establish an additional on-
site POE for class 2 groundwater for residents unless the residential-
based groundwater PCLE zone already extends off-site. The residen-
tial POE shall be set at a distance of two years groundwater travel
time upgradient of the nearest boundary with the closest hydraulically
downgradient off-site property. If the residential-based groundwater
PCLE zone already extends beyond the two-year groundwater travel
time setback distance but not off-site, then the residential POE shall
be set at the existing limit of the residential-based groundwater PCLE
zone.

(2) Off-site POEs. The prescribed off-site POE to class
2 groundwater is a well which may be completed at all locations
throughout an off-site groundwater PCLE zone. For off-site com-
mercial/industrial land use, the person shall establish an additional
POE for class 2 groundwater for residents at, and all locations be-
yond, the existing limit of the off-site residential-based groundwater
PCLE zone.

(h) POEs for class 3 groundwater.

(1) On-site POEs. The prescribed on-site POE to class
3 groundwater is at all locations throughout an on-site groundwater
PCLE zone defined by concentrations greater thanGWGW

Class 3
for the

applicable on-site land use.

(2) Off-site POEs. The prescribed off-site POE to class
3 groundwater is at all locations throughout an off-site groundwater
PCLE zone defined by concentrations greater thanGWGW

Class 3
for the

applicable off-site land use which is sourced from an on-site release
of COCs. If commercial/industrial land use is assumed for the off-site
property, then the person shall establish an additional POE for class
3 groundwater for residents at, and all locations beyond, the existing
limit of the off-site residential-based groundwater PCLE zone.

(i) POEs for surface water runoff or groundwater discharges
to surface water. The prescribed POE to surface water will be at the

point of surface water runoff or groundwater discharge (i.e., within the
groundwater) into any on-site or off-site surface water body meeting
the definition of surface water in the state as defined in §307.4 of this
title (relating to General Criteria), as amended.

(j) POEs for releases of COCs directly to surface water. The
prescribed POE for releases directly to surface water is at the point
of entry of COCs into and throughout the extent of any surface water
body meeting the definition of surface water in the state as defined
in §307.4 of this title, as amended.

(k) POEs for sediment. The prescribed POE to sediment
is within the upper one-foot of sediment beneath any surface water
body meeting the definition of surface water in the state as defined
in §307.4 of this title, as amended.

(l) Alternate POEs to class 2 groundwater under Remedy
Standard B. Provided the person is authorized by the executive
director to establish a plume management zone in response to
§350.33(f)(4) of this title (relating to Remedy Standard B), the person
may establish an alternate on-site POE or off-site POE to class 2
groundwater in accordance with paragraph (1), (2), or (3) of this
subsection as dictated by the particular circumstances at the affected
property. The current length of the residential-based groundwater
PCLE zone shall be determined as of the submittal date of the RAP.

(1) On-site POEs.

(A) The on-site POE to class 2 groundwater may
be modified to be a well for residents completed at the on-site
downgradient boundary of a plume management zone which includes
the current length of the residential-based groundwater PCLE zone
plus an additional length determined in accordance with paragraph
(4) of this subsection.

(B) In the situation where multiple on-site plume
management zones exist, and have commingled, or are within 500
feet of one another such that the management as a combined plume
management zone is more feasible and appropriate, with site-specific
approval from the executive director, the person may combine the
separate plume management zones into a single, combined plume
management zone provided the alternate POE for the combined plume
management zone satisfies paragraph (4) of this subsection.

(2) Off-site POEs for off-site properties with class 2
groundwater which currently contains the residential-based ground-
water PCLE zone. The person may establish an alternate off-site
POE to class 2 groundwater as a well for residents completed at the
off-site downgradient boundary of a plume management zone which
includes the current length of the groundwater PCLE zone plus an
additional length determined in accordance with paragraph (4) of this
subsection.

(3) Off-site POEs for off-site properties with class 2
groundwater which currently do not contain the residential-based
groundwater PCLE zone.

(A) If the person can demonstrate that the subject
groundwater-bearing unit has no reasonably anticipated future bene-
ficial use, then the person may allow a plume management zone to
extend onto an off-site property. The person shall establish an alter-
nate off-site POE to class 2 groundwater as a well for residents com-
pleted at the off-site boundary of a plume management zone which
includes the current length of the groundwater PCLE zone plus an
additional length determined in accordance with paragraph (4) of this
subsection.

(B) Unless the demonstration discussed in subpara-
graph (A) of this paragraph is made, the person shall not allow a
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plume management zone within class 2 groundwater to extend onto
any off-site property which does not currently contain a residential-
based groundwater PCLE zone.

(C) The determination of future beneficial use under
subparagraph (A) of this paragraph shall be based upon the existing
quality of groundwater, considering non-point sources of COCs and
their cumulative impact on the groundwater quality, the lack of use
of the groundwater based on the presence of superior water supplies,
proximity and withdrawal rates of groundwater users, or the property
is subject to a zoning or governmental ordinance which is equivalent
to the deed notice or restrictive covenant that otherwise would have
been required. The executive director may require the collection
of groundwater samples to document the presence of the COCs
originating from non-point sources.

(4) The maximum additional length of the plume manage-
ment zone for the situations described in paragraphs (1), (2), and (3)
of this subsection shall be established as the smallest of the following
applicable distances, unless the affected property is subject to zoning
or a governmental ordinance which is equivalent to the deed notice
VCP certificate of complection or restrictive covenant that otherwise
would have been required, in which case subparagraphs (C) and (D)
of this paragraph do not apply:

(A) up to 500 feet beyond the current length of the
residential-based groundwater PCLE zone;

(B) a length of up to 0.25 times the current length
of the residential-based groundwater PCLE zone (i.e., up to 25%
additional plume length);

(C) to within two years groundwater travel time of the
closest hydraulically downgradient off-site property:

(i) for which the owner has not provided written
concurrence to allow the recording of an institutional control; or

(ii) which does not contain the residential-based
PCLE zone and the groundwater has a reasonably anticipated future
beneficial use;

(D) at the current downgradient extent of the
residential-based PCLE zone when the residential-based groundwa-
ter PCLE zone is already within the two-year travel time setback
distance for POEs under subparagraph (C) of this paragraph; or

(E) the distance to a surface water POE as described
in subsection (i) of this section.

(m) Alternate POEs to class 3 groundwater under Remedy
Standard B. Provided the person is authorized by the executive
director to establish a plume management zone in response to
§350.33(f)(4) of this title (relating to Remedy Standard B), the
person may establish an alternate on-site or off-site POE to class
3 groundwater. TheGWGWClass 3 PCL to be applied at this alternate
POE shall be based upon residential land use. The boundary of the
plume management zone may be established up to the lesser of:

(1) To within two years groundwater travel time upgradi-
ent of:

(A) The closest hydraulically downgradient off-site
property for which the landowner has not provided written concur-
rence to allow the recording of an institutional control for situations
where zoning or a governmental ordinance does not serve as the in-
stitutional control; or

(B) The downgradient limit of a zoning or governmen-
tal ordinance that serves as the institutional control; or

(2) The distance to a surface water POE as described in
subsection (i) of this section.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905639
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 23, 1999
Proposal publication date: March 26, 1999
For further information, please call: (512) 239-6087

♦ ♦ ♦
Subchapter C. AFFECTED PROPERTY AS-
SESSMENT
30 TAC §§350.51-350.55

STATUTORY AUTHORITY

The new rules are adopted under the following statutory au-
thority: Texas Water Code, §5.103 and §26.011, which provide
the commission with authority to adopt any rules necessary to
carry out its powers, duties, and policies and to protect water
quality in the state, Texas Water Code, §5.103(c), which states
the commission must adopt rules when adopting, repealing, or
amending any agency statement of general applicability that in-
terprets or prescribes law or policy or describes the practice
and procedure requirements of the agency, and Texas Solid
Waste Disposal Act, Texas Health and Safety Code, §361.017,
and §361.024, which provide the commission the authority to
regulate industrial solid waste and municipal hazardous wastes
and all other powers necessary or convenient to carry out its
responsibilities. In addition, the new rules are adopted under
Texas Water Code, §26.039, which states that activities which
are inherently or potentially capable of causing or resulting in the
spillage or accidental discharge of waste or other substances
and which pose serious or significant threats of pollution are
subject to reasonable rules establishing safety and preventive
measures which the commission may adopt or issue; Texas
Water Code, §26.121, which prohibits persons from discharg-
ing wastes into or adjacent to any water in the state unless
authorized to do so and prohibits persons from committing any
other act or engaging in any other activity which in itself or in
conjunction with any other discharge or activity causes, con-
tinues to cause, or will cause pollution of any of the water in
the state; Texas Water Code, §26.262, which states that it is
the policy of this state to prevent the spill or discharge of haz-
ardous substances into the waters in the state and to cause
the removal of such spills and discharges without undue delay;
and Texas Water Code, §26.264, which provides the commis-
sion with authority to issue rules necessary and convenient to
carry out the policy referenced in §26.262. Authority to adopt
the new rules is also provided by Texas Water Code, §26.341,
which states that it is the policy of this state to maintain and
protect the quality of groundwater and surface water resources
in the state from certain substances in underground and above-
ground storage tanks that may pollute groundwater and surface
water resources, and requires the use of all reasonable meth-
ods, including risk-based corrective action to implement this pol-
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icy; Texas Water Code, §26.345, which provides the commis-
sion with the authority to adopt rules necessary to carry out the
policy referenced in §26.341; and Texas Water Code, §26.401,
which states that it is the policy of this state that discharges
of pollutants, disposal of wastes, or other activities subject to
regulation by state agencies be conducted in a manner that will
maintain present uses and not impair potential uses of ground-
water or pose a public health hazard, and that the quality of
groundwater be restored if feasible.

§350.51. Affected Property Assessment.

(a) The person shall conduct an affected property assessment
in a manner appropriate for the affected property considering the
hydrogeology, physical and chemical properties of the COCs, location
of human and ecological receptors, and the complete or reasonably
anticipated to be completed exposure pathways identified in §350.71
of this title (relating to General Requirements). The assessment shall
be designed to collect information necessary to support notification
of affected landowners and remedy selection, determine whether
or not water resources have been affected or are threatened, and
may also evaluate the effectiveness of existing physical controls.
Additionally, when existing physical controls will be used as part
of the response action in accordance with Remedy Standard B, then
the assessment may be conducted such that the primary focus is
placed beyond the limits of the existing physical control in order
to reduce the degree of assessment within the limits of the physical
control. The assessment shall be conducted in a manner most likely to
detect the presence and distribution of COCs above the concentration
levels defined in subsections (b)-(e) of this section considering the
nature of the release and subsequent modifications to the affected
property (e.g., judgmental samples in hot spots, stratified random
sampling, systematic grid, etc.), and shall use appropriate quality
assurance/quality control. The geology and hydrogeology of the
affected property shall be adequately characterized, such that COC
fate and transport can be reliably predicted in order to confidently
locate existing environmental media containing COCs above the
concentration levels defined in subsections (b)-(e) of this section and
an appropriate response action can be designed. The person shall use
sample collection techniques that meet the data quality needs and are
acceptable to the executive director. The results of the assessment
shall be documented in an Affected Property Assessment Report in
accordance with §350.91 of this title (relating to Affected Property
Assessment Report). The person shall conduct an assessment in a
manner which is timely considering the size and complexity of the
situation, and shall comply with an assessment schedule established
in any commission rule, order, or permit, or any assessment schedule
approved by the executive director.

(b) The person shall perform an affected property assessment
through the collection and analysis of a sufficient number of samples
from environmental media to reliably characterize the nature and
degree of COCs in the source area(s), as well as the horizontal
and vertical extent of COCs in soil and groundwater, which equals
or exceeds the applicable concentration of COCs as specified in
subsections (c), (d) and (e) of this section, unless the executive
director determines on a site-specific basis that additional assessment
of the extent of COCs is necessary to evaluate a potential threat
to human health and the environment. Information obtained from
attempts to attain Remedy Standard A may be submitted for this
purpose. The person shall characterize the nature, degree and extent
of COCs in other environmental media as required by the executive
director in consideration of property-specific factors. The executive
director may require the person to determine the concentrations of
COCs in outdoor or indoor air on a property-specific basis.

(c) The person shall demonstrate that all COCs in environ-
mental media (except for on-site soils as noted below) which exceed
the residential assessment level have been characterized horizontally
in all directions. If the assessment level is based upon background
concentrations, then the assessment shall only extend to the back-
ground concentration level. For soils only, the person can focus the
horizontal on-site assessment to define the area exceeding the applica-
ble critical PCL (i.e., residential or commercial/industrial). However,
the person shall investigate environmental media, including soils, us-
ing adequate on-site or off-site data to determine whether off-site
properties have been affected with concentrations of COCs which
exceed the residential assessment levels. The requirement to use an
assessment level based upon a residential receptor (i.e., residential as-
sessment level) pertains to all off-site properties (i.e., both residential
and commercial/industrial land use).

(d) For the vertical soil assessment to adequately determine
if groundwater has been or will be affected, the person shall complete
the requirements of paragraph (1) or (2) of this subsection.

(1) The person shall demonstrate that the vertical limit of
COCs in soil which exceed the higher of the method quantitation
limit or background concentrations has been characterized, unless
an adequate groundwater assessment has been conducted (e.g., COC
concentrations in groundwater have been measured from appropriate
locations). If the person satisfactorily demonstrates that all reasonably
available analytical technology has been used to show that the COC
cannot be measured to the method quantitation limit due to sample
specific interferences, then the sample quantitation limit may be used
in lieu of the method quantitation limit. If a groundwater assessment
has been conducted, then the person shall characterize the vertical
limit of COCs in soil which exceeds theGWSoil PCL, unless the person
can meet the requirements of §350.75(i)(7)(C) of this title (relating
to Tiered Human Health Protective Concentration Level Evaluation).
If the uppermost groundwater-bearing unit is encountered before the
vertical limit of COCs is determined, then representative groundwater
samples (i.e., a groundwater sample does not have to be collected
from each boring) must be collected to evaluate potential groundwater
impacts. The vertical extent of the soil assessment shall continue
beyond the uppermost groundwater-bearing unit as appropriate based
on the likelihood that COCs have migrated deeper considering the
chemical and physical properties of the COCs (e.g., dense non-
aqueous phase liquids) and the hydrogeology of the affected property.
The executive director may omit or modify this requirement on a site-
specific basis if the vertical assessment would exacerbate the vertical
migration of COCs.

(2) If a person has already determined that the ground-
water is impacted, then they may satisfy the requirements of this
subsection by declaring the entire soil column to the top of the low-
est impacted groundwater bearing unit as a soil PCLE zone.

(e) The person shall define the vertical extent of COCs in
groundwater to below the residential assessment level by collecting
a representative sample from a deeper groundwater-bearing unit with
concentrations less than the residential assessment levels, unless the
person demonstrates that vertical migration to a lower groundwater-
bearing unit is not possible. The person shall base such demonstration
on the hydrogeology and the chemical and physical properties of the
COCs. The person shall take proper precautions to prevent cross-
contamination when collecting a sample from a deeper groundwater-
bearing unit. The executive director may omit or modify this
requirement on a site-specific basis if the vertical assessment would
exacerbate the vertical migration of COCs.
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(f) The person shall use concentrations measured in ground-
water at or immediately upgradient of the zone of groundwater dis-
charge to surface water to determine if COCs in groundwater have
discharged to surface waters.

(g) For affected properties with response actions which are
designed and approved under Remedy Standard B for the use of a
plume management zone, the person shall characterize the geology
and hydrogeology throughout all areas of the plume management zone
(i.e., including those areas of the plume management zone which are
currently beyond the limits of the groundwater which contains COCs
in excess of the assessment level).

(h) The person shall attempt to identify all surface and
subsurface structures at the affected property which may influence
COC migration, including subsurface utilities.

(i) The person shall conduct a field survey to locate potential
receptors, including water wells and surface waters to at least 500 feet
beyond the boundary of the affected property; and conduct a records
survey to identify all water wells and surface water bodies within 1/
2 mile of the limits of groundwater which contains COCs in excess
of the residential assessment level. The person shall also attempt to
identify any off-site properties within 1/4 mile of the affected property
that have environmental information (e.g., soil boring logs, analytical
results from samples of environmental media, etc.) collected for
submission to the agency which may be useful in fulfilling the
requirements of this section, although collection and submittal of this
information by the person is not required.

(j) When determining concentrations of COCs in groundwa-
ter, the person shall collect and handle groundwater samples in accor-
dance with sampling methodologies which will yield representative
concentrations of COCs in groundwater.

(k) When determining concentrations of COCs in surface
water, the person shall collect and handle surface water samples in
accordance with the requirements in the agency’sImplementation
Procedures,as amended, or shall use an alternative methodology
approved by the executive director.

(l) The person shall determine concentrations of COCs within
the environmental media at the affected property. The executive di-
rector may approve the use of statistical or geostatistical methods
to determine representative concentrations of COCs at the affected
property or within areas representative of site-specific background
conditions as long as the following conditions are satisfied.

(1) The person shall ensure that all assumptions for the
selected statistical or geostatistical method are met or critically
examined and explained if the assumptions cannot be met (e.g.,
random sampling design, normal or log-normal distribution, etc.).
Judgmental samples may be used, as long as it can be demonstrated
that the resulting estimated representative concentration is not biased
low.

(2) An appropriate number of samples for the statistical
method shall be used. If site-specific background is determined
using the upper confidence limit or similar statistical method, then
a minimum of eight samples shall be used. If the person uses an
arithmetic average to determine the background concentration, then
a minimum of five samples shall be used.

(3) The soil exposure area for existing residential yards or
platted residential properties shall not exceed 1/8th acre or the size
of the front or back yard of the affected residential lot, unless it is
demonstrated that a larger area, not to exceed 1/2 acre, is appropriate
based upon the activity patterns of residents at a specific affected

property. For other properties classified as residential (e.g., parks,
hospitals), the executive director may approve a larger exposure area
if justified based on site-specific conditions. If an area larger than 1/
8th acre or the size of the front or back yard of the existing affected
residential lot is approved by the executive director, then the person
shall comply with the applicable institutional control in requirements
§350.111(b), (b)(8) or (10) of this title (relating to Use of Institutional
Controls). If COCs are relatively homogeneous over an area larger
than the residential default size, the executive director may allow
concentrations to be averaged over this larger area, in which case the
institutional control would not be required.

(4) The soil exposure area for commercial/industrial prop-
erties shall not exceed 1/2 acre, unless it is demonstrated that a larger
area is appropriate based upon documented activity patterns for com-
mercial/industrial workers at an active commercial/industrial facility
(the assumed exposure area should represent the smallest area over
which an individual can be expected to move randomly). In ap-
proving an exposure area for an active commercial/industrial facility,
the executive director may consider any appropriate site-specific in-
formation which documents typical worker activity patterns. If an
area larger than 1/2 acre is approved by the executive director, then
the person shall comply with the institutional control requirements
in §350.111(b),(b)(9) or (11) of this title (relating to Use of Institu-
tional Controls), as applicable. If COCs are relatively homogeneous
over an area larger than 1/2 acre, the executive director may allow
concentrations to be averaged over this larger area, in which case the
institutional control provision would not be required.

(5) The executive director may require a separate assess-
ment of smaller but notable areas of soil contamination (i.e., "hot
spots") at sites where site-specific features are present such that there
is likely to be preferential exposure to this smaller area (e.g., worker
exposures around the physical infrastructure of a work space, soils
within a child’s play area). The presence of hot spots with respect to
ecological risk shall be determined on a site-specific basis.

(m) If a person does not desire to determine a site-specific
background concentration, then they may use the Texas-specific me-
dian background concentrations for metals provided in the following
figure. The Texas-specific background concentrations may be used
to determine the critical PCL and then used in comparisons to in-
dividual measurements of COCs or representative concentrations of
COCs in accordance with §350.79(1) or (2)(A) of this title (relating
to Comparison of Chemical of Concern Concentrations to Protective
Concentration Levels), respectively.
Figure: 30 TAC §350.51(m)

(n) Analytical results, including non-detected analytical re-
sults, should be considered whether doing direct comparisons of in-
dividual measurements or when using statistical or geostatistical ap-
proaches. In cases where there is reason to believe, based on available
analytical data, that the COC could be present at that sampling loca-
tion and that the concentration of the COC is suspected to be near but
below the sample quantitation limit, the full value of the sample quan-
titation limit should be used as a proxy for the non-detected result. If
there is reason to believe, based on available analytical data, that the
COC could be present at that sampling location and that concentra-
tion of the COC is suspected to be below, but not near to, the sample
quantitation limit, then 1/2 the sample quantitation limit should be
used as a proxy for the non-detected result. Other statistically-based
approaches for handling non-detected results or assigning proxy val-
ues may be appropriate and approved if there is sufficient technical
basis. If greater than 15 percent non-detected results are reported
for a particular medium, and the exposure area cannot be definitively
identified based on documented and verifiable site-specific informa-
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tion, the executive director may require persons to utilize alternative
statistical methods for calculating the concentration term.

(o) When required by the executive director, the person shall
classify an affected property in accordance with a risk-based system
established by the executive director. The classification shall consider
all information collected during the affected property assessment,
any historical knowledge concerning the conditions at the affected
property, and the short-term or long-term potential for human or
ecological receptors to be exposed to COCs.

§350.52. Groundwater Resource Classification.

The person shall use the following groundwater resource classification
system to classify each groundwater-bearing unit which contains
COCs at concentrations equal to or greater than the residential
groundwater assessment level. The person shall submit data which
support the groundwater resource classification in an affected property
assessment report. If a groundwater-bearing unit meets the criteria
for more than one of the following classifications, then the person
shall assign the higher of the classifications (e.g., if a groundwater-
bearing unit falls in class 1 and class 3, it will be classified as class
1), unless otherwise approved by the executive director.

(1) Class 1 groundwater resource. To be considered a
class 1 groundwater resource, the groundwater-bearing unit must meet
at least one of the following conditions:

(A) any groundwater-bearing unit within 1/2 mile of an
existing well used to supply drinking water to a public water system as
defined in §290.38 of this title (relating to Definitions), as amended,
which can contribute COCs to the groundwater production zone of
such public water supply well based on the chemical properties of
the COCs, the hydrogeology, and the construction of the well;

(B) a groundwater-bearing unit which is the only
reliable source of water (i.e., a connection to a public water system
is not currently available and will not be provided to the affected
property as part of the RAP) not more than 800 feet below the land
surface that is capable of producing groundwater with a naturally
occurring total dissolved solids content of less than 1,000 milligrams
per liter (mg/l) and at a sustainable rate greater than 5,000 gallons
per day to a well with a four inch diameter casing or an equivalent
sustainable rate in gallons per day to a well with a smaller or larger
caring diameter; or

(C) groundwater-bearing unit capable of yielding
groundwater with less than or equal to a naturally occurring total
dissolved solids content of 3,000 mg/l and at a sustainable rate
greater than or equal to 144,000 gallons per day to a well with a
12 inch diameter casing or an equivalent sustainable rate in gallons
per day to a well with a smaller or larger diameter casing, and the
natural quality of that groundwater meets all primary drinking water
standards as defined in 40 Code of Federal Regulations Part 141, as
amended.

(2) Class 2 groundwater resource. Class 2 groundwater
resources include:

(A) any groundwater-bearing unit which is a ground-
water production zone for an existing well located within 1/2 mile
of the affected property and which is used to supply groundwater
for human consumption, agricultural purposes or any purpose which
could result in exposure to human or ecological receptors; or

(B) any groundwater-bearing unit which is capable of
producing waters with a naturally occurring total dissolved solids
content of less than 10,000 mg/l and at a sustainable rate greater than
150 gallons per day to a well with a four inch diameter casing or an

equivalent sustainable rate in gallons per day to a well with a smaller
or larger diameter casing.

(3) Class 3 groundwater resource. Class 3 groundwater
resources include any groundwater-bearing unit which produces water
with a naturally occurring total dissolved solids content of greater than
10,000 mg/l or at a sustainable rate less than 150 gallons per day to
a well with a four inch diameter casing or an equivalent sustainable
rate in gallons per day to a well with a smaller or larger diameter
casing.

§350.53. Land Use Classification.
The person shall determine the current land use of all properties
affected with concentrations of COCs which exceed the residential
human health assessment levels. Land use shall be determined by
comparison of existing land use to the definitions for residential and
commercial/industrial land use as specified in §350.4 of this title
(relating to Definitions and Acronyms). In the event the land use
changes prior to the executive director’s approval of the RACR, the
PCLs must be protective of that final land use. If off-site property or
leased affected property is determined to be commercial/industrial, the
person must provide written landowner concurrence for the associated
institutional control in accordance with §350.111 of this title (relating
to Use of Institutional Controls), unless the property is subject to
zoning or governmental ordinance that is equivalent to the deed notice
or restrictive covenant that otherwise would have been required.

§350.54. Data Acquisition and Reporting Requirements.
(a) The person submitting data to the agency is responsible

for the quality of the data.

(b) The person shall provide data that are of sufficient and
documented quality to meet the program and project objectives. The
data package, including the supporting quality control data generated
by the laboratory, shall be available upon a reasonable request by
the agency within and up to three years after submittal of the report.
The project data quality objectives should be included in the APAR,
unless a response action is self-implemented in which case the project
data quality objectives should be included in the RACR. These data
quality objectives should include, but are not limited to:

(1) the rationale for the sampling design, including the
number, type, location and intended use of samples;

(2) the levels of required performance (e.g., assessment
level, critical PCL, attenuation action level) and the applicable method
quantitation limit in accordance with subsection (e)(3) of this section
for each COC; and

(3) the precision, accuracy, representativeness, compara-
bility, and data completeness objectives for the project.

(c) The report shall indicate the type of sample (e.g., compos-
ite or discrete sample) that was collected and the method or standard
operating procedure by which it was collected. Samples shall repre-
sent the environmental media of the affected property being monitored
or assessed. Field quality control shall be adequate to demonstrate
that the COC is present or absent from the environmental media.

(d) The person shall ensure that the laboratory selected to
perform the analyses of samples has in place an adequate and
documented quality assurance program and the capability to meet
the project and measurement objectives. The laboratory’s quality
assurance program should be generally consistent with:

(1) the International Organization for Standardization
"Guide 25: General Requirements for the Competence of Calibration
and Testing Laboratories (ISO 25, 3rd edition, 1990)", as amended,
or
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(2) the quality standards outlined in the National Environ-
mental Laboratory Accreditation Program, as amended.

(e) The person shall ensure the data are generated by a labora-
tory performing the analytical methods that meet the intralaboratory
performance standards for the method and that those performance
standards are sufficient to meet the bias, precision, sensitivity, rep-
resentativeness, comparability, and completeness, as specified in the
project data quality objectives.

(1) The bias of the method may be demonstrated through
the use of reference materials, comparison to alternative methods, or
spiked samples.

(2) The precision of the method may be determined
by evaluation of relative standard deviation or the relative percent
difference through the use of replicate analyses.

(3) In order to address sensitivity requirements, the person
shall select a standard available analytical method that provides
a method quantitation limit below the necessary level of required
performance for purposes of assessment as well as demonstration
of conformance with critical PCLs. If it is not possible to achieve
a method quantitation limit below the necessary level of required
performance, and the COC does not meet the conditions of §350.71(k)
of this title (relating to General Requirements), then the person
shall select the standard available analytical method that provides
the lowest possible method quantitation limit for that COC. The
executive director may require that the person demonstrate that a
lower method quantitation limit is not achievable or is not practicable,
using standard available analytical methods.

(4) The method detection limit shall be verified after
major instrument maintenance, a change in analyst, or major changes
in instrumentation or instrument conditions. The person shall ensure
that the laboratory has performed and has documented an initial
demonstration of proficiency for the analysis of each COC and
each method used, and has also demonstrated, in a scientifically
valid manner, and has documented the method detection limit the
laboratory can achieve. This demonstration and documentation shall
be preparatory and method specific and include any cleanup method
used. The method detection limit should be routinely checked for
reasonableness.

(5) The representativeness of the method may be demon-
strated by the laboratory through the use of proper storage, prepara-
tion, and subsampling techniques.

(6) The standard available method may either be a docu-
mented method from the U. S. EPA, American Society for Testing and
Materials, other organizations nationally recognized as having scien-
tifically acceptable methods, or the executive director, or a laboratory
method that is completely documented in an appropriate Standard
Operating Procedure. All methods derived by a laboratory must meet
the quality control criteria recommended in U.S. EPATest Methods
for Evaluation of Solid Waste, Update III,as amended, unless the pro-
ject and/or samples require less stringent quality control requirements
than those recommended in U.S. EPATest Methods for Evaluation of
Solid Waste, Update III,as amended. Such projects or samples which
require less stringent quality control shall be clearly identified and the
rationale for lower levels of quality control shall be documented.

(A) Application of the method shall include the use
of instrument calibration that brackets the value reported or includes
a low standard that is below the necessary level of required perfor-
mance, unless the method quantitation limit has been determined to
be the necessary level of required performance in accordance with
§350.78(c). The calibration range shall yield results which demon-

strate that the sample reporting level has not exceeded the necessary
level of required performance after correction for sample weight or
volume.

(B) Laboratory control samples must be used to
demonstrate that the method can produce results for the COCs that
meet the bias and precision requirements at or below the necessary
level of required performance or at the method quantitation limit
in a clean laboratory matrix. The matrix must be similar to the
medium of the environmental samples. Results for a sample spike
may be substituted for the laboratory control samples, if the bias and
precision criteria have been met.

(f) The person shall identify any data that may be affected
by laboratory deviations from the analytical method or by the
laboratory’s performance not meeting the project-required and/or
method-required quality control acceptance criteria. The person
shall also identify any data that may be affected by improper field
procedures.

(g) The person shall be responsible for having all documen-
tation readily available to demonstrate that the sample integrity has
not been compromised and that an appropriate analytical method has
been used, and shall provide all reasonable information requested by
the executive director.

(h) The person shall:

(1) report all detected results (corrected for sample weight
or volume, sample preparations, and/or laboratory adjustments) down
to the method detection limit, with detected results between the
method detection limit and the method quantitation limit reported
as a value estimated by the laboratory flagged with a qualifier; and

(2) report all non-detected results as less than the value
of the sample quantitation limit; or

(3) report as otherwise requested by the executive director
when such reporting as specified in paragraphs (1) and (2) of this
subsection is not warranted.

(i) When reasonably appropriate, the executive director shall
require persons to perform confirmation analysis for tentatively
identified compounds.

§350.55. Notification Requirements.

(a) If in the course of the affected property assessment
conducted pursuant to §350.51 of this title (relating to Affected
Property Assessment) or in the course of complying with this chapter,
a person collects any samples from property they do not own (i.e.,
leased lands and off-site properties), then the analytical results for
those samples and any samples subsequently collected from that
property that will be provided to the executive director, shall be
made available to the owner of that property. The analytical results
of any samples collected at any depth from within an easement/
franchise area (e.g., municipal or private utility, right-of-way, etc.)
exceeding Tier 1 human health PCLs, which will be provided to
the executive director, shall be provided to those current easement
holders/franchisees. The information made available shall include at
a minimum, all analytical results from the sample analyses along with
the critical PCL values for the applicable land use classification. The
person shall initially provide a notice of availability no later than at
the time of submission of a plan and/or report for executive director
review which contains this information. Notices of availability shall
be delivered to the chief clerk or city secretary for municipal entities.
If an ecological exposure pathway is complete, but final ecological
PCLs have not yet been established in accordance with §350.77 of
this title (relating to Ecological Risk Assessment and Development of
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Ecological Protective Concentration Levels), then the person shall at a
minimum provide the critical human health PCLs. Within 30 days of
commission approval of the Ecological Risk Assessment (i.e., Tier 2
or 3) which contains the final ecological PCLs that shall be used under
Remedy Standards A or B, the person shall make the ecological PCLs
available to leaseholders to the extent they are known or obvious, and
to the owner of the property where that ecological PCL is the critical
PCL.

(b) If the person submits other information (i.e., evidence
other than samples of environmental media collected from a particular
property, such as but not limited to, COC distribution maps) to the
executive director which indicates that a COC originating from on-
site activities more likely than not exceeds a residential assessment
level on property they do not own, then the person shall at a minimum
make this information and the critical PCLs for the applicable land
use classification available to the owner of the property. The required
information shall also be provided to current easement holders/
franchisees when there is other information that suggests Tier 1
human health PCLs are exceeded at any depth within an easement/
franchise area (e.g., municipal or private utility, right-of-way, etc.).
The person shall provide a notice of availability no later than at the
time of submission of a plan and/or report for executive director
review which contains this information. Notices of availability shall
be delivered to the chief clerk or city secretary for municipal entities.
If an ecological exposure pathway is complete, but final ecological
PCLs have not yet been established in accordance with §350.77 of
this title, then the person shall at a minimum provide the critical
human health PCLs. Within 30 days of commission approval of the
Ecological Risk Assessment (i.e., Tier 2 or 3) which contains the final
ecological PCLs that shall be used under Remedy Standard A or B,
the person shall make the ecological PCLs available to leaseholders
to the extent they are known or obvious, and to the owner of the
property where that ecological PCL becomes the critical PCL.

(c) The person shall provide notice of the availability of his-
torical information (i.e., actual sampling and analysis data collected
on the property described in subsections (a) and (b) of this section
prior to these rules being applicable to that property) to the parties
listed in subsections (a) and (b) of this section, as applicable, at the
time of submission of the first plan and/or report which includes this
same historical information to the executive director for review under
this rule.

(d) When subsections (a), (b), or (c) of this section require
information to be made available, the notice of availability shall
indicate that information is available regarding environmental sample
analysis results for the specific property, what information is available,
and how to obtain that information (e.g., submit written request to
identified contact point). Persons may use legible signs located in
readily visible locations to provide notice when the use of signs
provides effective notice of the availability of information. If signs
are used, the person shall post and maintain the sign for a minimum
of 180 consecutive days. To document that all required notices have
been completed, the person shall provide a notarized statement of
such fact including the names and addresses of persons receiving
direct notice such as mail, personal contact, public meeting, fliers,
etc., if any, to the executive director which is signed by the person
or their appropriate authorized agent certifying that the required
notifications have been completed. The notarized statement is to be
provided to the executive director within 60 calendar days of the date
the notices are due, and may be included within any report submitted
under this chapter that is to be submitted within this same time period.
The person shall keep on file information which documents that notice
was completed for a minimum of five years following the issuance of

a no further action letter in accordance with §350.34(1) or (3) of this
title (relating to No Further Action) for the affected property. The
person shall provide the information which documents notice was
completed when requested by the executive director. If the executive
director determines that the notice was not sufficient (e.g., it is not
factual or clear, or not all appropriate parties were notified) then the
person shall complete the notice in a sufficient manner.

(e) When there is an actual or probable human exposure to
a COC at a concentration which exceeds the Tier 1 human health
PCL (e.g., notGWSoil in this instance) established in accordance
with Subchapter D of this chapter (relating to Development of
Protective Concentration Levels) for the applicable land use and
exposure pathways (e.g, direct contact to soils with concentrations
of COCs exceeding theTotSoil

Comb
PCL, or ingestion of groundwater

with concentrations of COCs exceeding theGWGW
Ing

PCL, but not
including GWSoil), the person shall:

(1) provide notice, as soon as possible, but no later than
60 calendar days from receipt of the laboratory analysis from the
performing laboratory, to those actually or probably exposed, the
property owner, and the executive director. The determination of
those who could be exposed shall consider at a minimum tenants
and leaseholders; human activity patterns at the affected property;
presence of any areas of congregation or recreation such as but
not limited to playgrounds, natural areas, or green belts, or break
areas; the distribution and concentration of COCs; conditions of any
structures which may allow or prevent exposure to COC in soils, water
or vapors; and the source of drinking water. As new information
becomes available which indicates that additional parties could be
exposed, then those additional parties and the executive director shall
be notified as soon as possible, but not later than 14 days of the
date actual or probable exposure is determined; unless the actual or
probable exposure was determined by additional sampling results in
which case notice must occur no later than 60 days from the date of
receipt of the laboratory analyses from the performing laboratory.

(2) ensure that the notice indicates that information is
available regarding environmental sample analysis results for the
specific property, that exposure to COCs is possible given existing
conditions, the critical human health PCLs (Tier 1, 2, or 3), how the
exposure could be occurring, that more information is available upon
request, what that additional information is, and how to obtain the
additional information (e.g., submit written request to contact point).

(3) use and maintain legible signs to provide public notice
in instances where potential exposure for publically accessible areas
such as playgrounds or other similar situations may occur. The person
shall maintain the sign so long as the actual or probable exposure
conditions exist.

(4) document that all required notices have been com-
pleted by providing a notarized statement of such fact including the
names and addresses of persons receiving direct notice such as mail,
personal contact, public meeting, fliers, etc., if any, and to the ex-
ecutive director which is signed by the person or their appropriate
authorized agent certifying that the required notifications have been
completed. The certification is to be provided to the executive direc-
tor within 30 calendar days of the date the notices are due, or within
a report to be submitted under this chapter within this same time pe-
riod. The persons shall keep on file information which documents
that notice was completed for a minimum of five years following the
issuance of a no further action letter in accordance with §350.34(1) or
(3) of this title for the affected property. The person shall provide the
information which documents notice was completed when requested
by the executive director. If the executive director determines that
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the notice was not sufficient (e.g., it is not factual or clear, or not all
appropriate parties were notified), then the person shall complete the
notice in a sufficient manner.

(f) Once a party identified in subsections (a), (b), or (c) of
this section provides a written request for the information required
to be made available in subsections (a), (b), or (c) of this section
from the person providing the notice and at the address provided in
the notice, the person must deliver the information to the requestor
within 14 calendar days of the date of receipt of the request.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905640
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 23, 1999
Proposal publication date: March 26, 1999
For further information, please call: (512) 239-6087

♦ ♦ ♦
Subchapter D. DEVELOPMENT OF PROTEC-
TIVE CONCENTRATION LEVELS
30 TAC §§350.71-350.79

STATUTORY AUTHORITY The new rules are adopted under
the following statutory authority: Texas Water Code, §5.103
and §26.011, which provide the commission with authority to
adopt any rules necessary to carry out its powers, duties, and
policies and to protect water quality in the state, Texas Water
Code, §5.103(c), which states the commission must adopt rules
when adopting, repealing, or amending any agency statement
of general applicability that interprets or prescribes law or policy
or describes the practice and procedure requirements of the
agency, and Texas Solid Waste Disposal Act, Texas Health
and Safety Code, §361.017, and §361.024, which provide the
commission the authority to regulate industrial solid waste and
municipal hazardous wastes and all other powers necessary or
convenient to carry out its responsibilities. In addition, the new
rules are adopted under Texas Water Code, §26.039, which
states that activities which are inherently or potentially capable
of causing or resulting in the spillage or accidental discharge of
waste or other substances and which pose serious or significant
threats of pollution are subject to reasonable rules establishing
safety and preventive measures which the commission may
adopt or issue; Texas Water Code, §26.121, which prohibits
persons from discharging wastes into or adjacent to any water
in the state unless authorized to do so and prohibits persons
from committing any other act or engaging in any other activity
which in itself or in conjunction with any other discharge or
activity causes, continues to cause, or will cause pollution of
any of the water in the state; Texas Water Code, §26.262,
which states that it is the policy of this state to prevent the spill
or discharge of hazardous substances into the waters in the
state and to cause the removal of such spills and discharges
without undue delay; and Texas Water Code, §26.264, which
provides the commission with authority to issue rules necessary
and convenient to carry out the policy referenced in §26.262.
Authority to adopt the new rules is also provided by Texas

Water Code, §26.341, which states that it is the policy of this
state to maintain and protect the quality of groundwater and
surface water resources in the state from certain substances in
underground and aboveground storage tanks that may pollute
groundwater and surface water resources, and requires the
use of all reasonable methods, including risk-based corrective
action to implement this policy; Texas Water Code, §26.345,
which provides the commission with the authority to adopt rules
necessary to carry out the policy referenced in §26.341; and
Texas Water Code, §26.401, which states that it is the policy
of this state that discharges of pollutants, disposal of wastes,
or other activities subject to regulation by state agencies be
conducted in a manner that will maintain present uses and not
impair potential uses of groundwater or pose a public health
hazard, and that the quality of groundwater be restored if
feasible.

§350.71. General Requirements.

(a) This subchapter describes separate tiered processes for
establishing protective concentration levels of COCs that can remain
in the source medium and be protective of human and ecological
receptors at the point of exposure within the exposure medium.
The tiered process for the calculation of human health protective
concentration levels (PCLs) is set forth in §350.75 of this title
(relating to Tiered Human Health Protective Concentration Level
Evaluation) and is structured conceptually in terms of Tiers 1, 2,
and 3. Each tier sets forth conditions to calculate PCLs and each
successive tier incrementally provides for more consideration of site-
specificity and sophistication in the PCL calculation process. The
person can move through the tiered process or start at any tier, but
must conduct the cumulative check in accordance with §350.72(b) of
this title (relating to Carcinogenic Risk Levels and Hazard Indices for
Human Health Exposure Pathways). The human health PCLs under
Tiers 1, 2 and 3 are set based on the receptors and exposure pathways
as specified in subsections (b) and (c) of this section in consideration
of the land use classification of the affected property, the classification
of groundwater, the distribution of COCs in environmental media,
and the presence of receptors. The tiered process for ecological
evaluations is different. Tier 1 is an exclusion criteria checklist that
is used to exclude sites which do not pose potential ecological risk
from further evaluation. If a site is not excluded from Tier 1, then the
person must further evaluate the site for ecological risk, and possibly
establish ecological PCLs under Tiers 2 or 3. The lowest of the human
health and any applicable ecological PCLs determined for each COC
for the soil, groundwater, surface water, sediment, or air as required,
and are then respectively compared with representative concentrations
of COCs in the soil, groundwater, surface water, sediment, or air as
appropriate to determine if the PCLs are exceeded or not. If PCLs are
exceeded for certain COCs, then PCLs may be further evaluated under
the respective tiered process and compared again to representative
site concentrations to determine if further action is needed; otherwise
a response action must be initiated. No further action is required
for those COCs which do not exceed the PCLs, and the cumulative
criteria of §350.72(b) of this title.

(b) The person shall:

(1) ensure PCLs are protective of human health and the
environment;

(2) determine human health PCLs based on residential or
commercial/industrial exposure as appropriate for the land use of each
affected on-site and off-site property;

(3) assume the human receptor is a resident for residential
property; and
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(4) assume the human receptor is a commercial/industrial
worker for commercial/industrial property.

(c) The person shall develop PCLs for each of the following
human health exposure pathways which are complete or reasonably
anticipated to be completed based on the provided criteria.

(1) Ingestion of COCs in class 1 or 2 groundwater.
The person shall consider the ingestion of COCs in class 1 or
2 groundwater to be a complete or reasonably anticipated to be
completed exposure pathway when class 1 or 2 groundwater is
affected.

(2) COCs in class 3 groundwater. The person shall
establish PCLs for class 3 groundwater as necessary to protect human
health and safety, and the environment, and to comply with the
groundwater response objectives in accordance with Subchapter B
of this chapter (relating to Remedy Standards).

(3) Inhalation of volatile emissions in outdoor air from
COCs in groundwater-bearing units. The person shall at a minimum
consider this to be a complete or reasonably anticipated to be
completed exposure pathway when a plume management zone is
established in accordance with §350.33(f) of this title (relating to
Remedy Standard B) unless the person:

(A) demonstrates with representative and appropriate
vapor monitoring data or other technically appropriate method that
volatile emissions from groundwater are protective; or

(B) otherwise demonstrates that the pathway is incom-
plete at the affected property. A competent, existing physical control
which prevents the release of COCs from groundwater into air above
the PCLs may be considered in accordance with subsection (d) of
this section.

(4) Combined inhalation of volatile emissions and particu-
lates from COCs in surface soil, dermal contact with COCs in surface
soil, ingestion of COCs in surface soil, and for affected residential
properties, ingestion of above and below-ground vegetables grown in
surface soils containing COCs. Other than within a waste control
unit, the person shall consider this combined exposure pathway to
be a complete or reasonably anticipated to be completed exposure
pathway; however, competent existing physical controls may be con-
sidered in accordance with subsection (d) of this section.

(5) Leaching of COCs in surface and subsurface soils to
groundwater. The person shall consider this to be a complete or
reasonably anticipated to be completed exposure pathway; however,
a competent existing physical control which prevents the release of
COCs from soils to groundwater above the PCLs may be considered
in accordance with subsection (d) of this section.

(6) Inhalation of volatile emissions from COCs in subsur-
face soils. Other than below a waste control unit, the person shall
consider this to be a complete or reasonably anticipated to be com-
pleted exposure pathway unless the person demonstrates with repre-
sentative and appropriate vapor monitoring data, or other technically
appropriate method that the exposure pathway is incomplete. A com-
petent existing physical control which prevents the release of COCs
from subsurface soils to air above the PCLs may be considered in
accordance with subsection (d) of this section.

(7) Contact with surface water or sediment containing
COCs originating from the source area. The person shall evaluate
this exposure pathway to determine if it is a complete or reasonably
anticipated to be completed exposure pathway when a COC has been
discharged or will discharge to a surface water body or sediment.

(8) Other complete or reasonably anticipated to be com-
pleted exposure pathways. The person shall reasonably evaluate other
potentially applicable exposure pathways and identify the ones which
are complete or are reasonably anticipated to be completed.

(d) In accordance with subsection (c)(3)-(6) of this section,
and §350.77 of this title (relating to Ecological Risk Assessment
and Development of Ecological Protective Concentration Levels), the
presence of a competent existing physical control which prevents
the exposure of receptors to COCs may be considered as sufficient
proof that the exposure pathway is incomplete for the geographic
area covered by the control when the person is able and willing to
incorporate that physical control as a Remedy Standard B response
action meeting all associated performance, institutional control, and
post-response action care requirements, including financial assurance,
for that physical control. The existing physical control shall not be
considered to be a remedy for or remove the exposure pathway from
consideration for the geographic area which extends beyond the exist-
ing limits of the competent existing physical control. Consideration
of physical controls during the exposure pathway analysis does not
negate or otherwise supercede the soil or groundwater response objec-
tives as set forth in Subchapter B of this chapter (relating to Remedy
Standards).

(e) The person shall establish the human health POE(s) for
each environmental media in accordance with §350.37 of this title
(relating to Human Health Points of Exposure). Consideration of
physical controls during the exposure pathway analysis does not
negate or otherwise supercede the POE criteria of §350.37 of this
title.

(f) The person shall establish the risk-based exposure limits
in accordance with §350.74 of this title (relating to Development of
Risk-Based Exposure Limits) when establishing PCLs.

(g) For COCs which have both carcinogenic and noncarcino-
genic effects for an exposure pathway, the person shall establish sep-
arate PCLs for both carcinogenic and noncarcinogenic effects for the
individual and combined exposure pathways. The person shall then
use the lower of the carcinogenic or noncarcinogenic PCL for that
COC and exposure pathway.

(h) The person shall ensure that PCLs developed are protec-
tive for both on-site and off-site human receptors at the carcinogenic
risk levels and hazard quotient and index as specified in §350.72 of
this title (relating to Carcinogenic Risk Levels and Hazard Indices for
Human Health Exposure Pathways), as well as for applicable ecolog-
ical receptors.

(i) The person shall establish critical PCLs in accordance
with §350.78 of this title (relating to Determination of Critical
Protective Concentration Levels).

(j) The person is not required to combine exposure pathways
across source media (e.g., soil exposure pathways combined with
groundwater exposure pathways) unless the executive director de-
termines such combination is necessary to address actual situations
where receptors are simultaneously exposed to COCs present in mul-
tiple source media.

(k) For Tiers 1, 2, and 3 as explained in §350.75 of this ti-
tle (relating to Tiered Human Health Protective Concentration Level
Evaluation) and §350.77 of this title (relating to Ecological Risk As-
sessment and Development of Ecological Protective Concentration
Levels), the person shall establish PCLs for each individual COC
within each environmental medium unless the conditions of para-
graphs (1), (2), or (3) of this subsection are met or unless the use
of paragraphs (1), (2), or (3) of this subsection is prohibited by the
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individual program area listed in §350.2 of this title (relating to Ap-
plicability). For the purposes of determining whether a COC meets
the conditions of paragraphs (1), (2), or (3) of this subsection, a COC
should be considered detected in a particular environmental medium
if the analytical measurement is greater than the method detection
limit and the analytical response meets the qualitative identification
criteria recommended in the analytical method.

(1) The COC is detected in at least one sample, but
all detected COC concentrations and sample quantitation limits
are less than the residential assessment level in the environmental
medium being evaluated under this paragraph, as well as in all other
environmental media from which samples were collected.

(2) The COC is detected in at least one sample in the
environmental medium, but the conditions described in one of
subparagraphs (A)-(E) of this paragraph are met and any nondetected
results for the COC meet the conditions described in §350.71(k)(3).

(A) The COC meets all of the conditions in the
following clauses (i)-(iii) of this subparagraph:

(i) twenty or more representative samples analyzed
for that COC have been collected from the environmental medium
evaluated under this subparagraph;

(ii) the COC is detected in less than 5% of the
twenty or more samples required in clause (i) of this subparagraph;
and

(iii) the executive director determines that a PCL
is not warranted for the COC in order to protect human health
and the environment in consideration of, but not limited to, the
concentration and distribution of the COC in environmental media,
source area information, knowledge of on-site historical operations,
characteristics of the COC and the affected property, and companion
and daughter product relationships to the COC.

(B) The COC is a common laboratory contaminant
(i.e., methylene chloride, acetone, toluene, 2-butanone (methyl ethyl
ketone), dimethyl phthalate, diethyl phthalate, di-n-butyl phthalate,
butylbenzyl phthalate, bis (2-ethylhexyl) phthalate, and di-n-octyl
phthalate, and the concentration of the COC detected in each
sample for that environmental medium does not exceed 10 times
the maximum amount detected in any associated blank, and the
COC is not anticipated to be present based on knowledge of on-
site historical operations including consideration of companion and
daughter products.

(C) The COC is not a common laboratory contami-
nant, as defined in subparagraph (B) of this paragraph, and the con-
centration of the COC detected in each sample for that environmental
medium does not exceed five times the maximum amount detected
in any associated blank, and the COC is not anticipated to be present
based on knowledge of on-site historical operations including consid-
eration of companion and daughter products.

(D) The maximum concentration of the COC detected
at the affected property does not exceed the property-specific or
Texas-specific background concentration as specified in Figure: 30
TAC §350.51(m). For the purpose of determining whether the COC
meets the conditions of this paragraph, the person shall consider the
maximum concentration of the COC to be the higher of the maximum
detected concentration or the appropriate proxy value as determined in
accordance with §350.51(n) of this title (relating to Affected Property
Assessment).

(E) The person sufficiently demonstrates that the re-
lease of COCs did not result from activity at the on-site property

based on appropriate evidence, including, but not limited to, the con-
centration and distribution of the COC in environmental media, source
area information, consideration of companion and daughter products,
and knowledge of on-site historical operations.

(3) The COC is not detected in any sample in the
environmental medium, or the person is required to comply with the
conditions of this paragraph as a part of meeting the requirements of
§350.71(k)(2), and the conditions in subparagraph (A) or (B) of this
paragraph are met.

(A) All sample quantitation limits are less than the
residential assessment level for the environmental medium.

(B) The sample quantitation limits in some samples
are greater than the residential assessment level for the environmental
medium, but all of the conditions in clauses (i)-(vi) of this subpara-
graph are met:

(i) an appropriate analytical method was used;

(ii) the COC is not anticipated to be present in the
environmental medium based on, but not limited to, source area in-
formation, knowledge of on-site historical operations, characteristics
of the COC and affected property;

(iii) the sample quantitation limit(s) of the COC in
critical samples are less than the method quantitation limit of the
analytical method used;

(iv) the COC is not a companion or daughter
product of a parent COC that cannot be eliminated under conditions
in this section;

(v) no companion or daughter products to this
parent COC are detected; and

(vi) without consideration of any physical or insti-
tutional controls, the exposure potential is low based on the nature
of the source area, the nature of the COC, the use and conditions
of the affected property, the nature of the groundwater, local water
use, proximity to potential receptors, and any other appropriate site-
specific factors affecting potential exposure to the COC should it be
present.

§350.72. Carcinogenic Risk Levels and Hazard Indices for Human
Health Exposure Pathways.

(a) The person shall base the RBELs developed in accordance
with §350.74 of this title (relating to Development of Risk-Based
Exposure Limits) and the PCLs developed in accordance with §350.75
of this title (relating to Tiered Human Health Protective Concentration
Level Evaluation) on the following carcinogenic risk level and hazard
quotient.

(1) Carcinogenic COCs. The RBEL and PCL for each
carcinogenic COC, including those PCLs based on combined expo-
sure pathways, shall be based on a carcinogenic risk level of 1 x 10-5

(1 in 100,000) except when other standards shall be used as RBELs
as discussed in §350.74 of this title (relating to Development of Risk-
Based Exposure Limits).

(2) Noncarcinogenic COCs. The RBEL and PCL for each
noncarcinogenic COC, including those PCLs based on combined
exposure pathways, shall be based on a hazard quotient of 1 except
when other standards shall be used as RBELs as discussed in §350.74
of this title (relating to Development of Risk-Based Exposure Limits).

(b) The person shall evaluate whether the PCLs for a human
health exposure pathway need to be adjusted to lower concentrations
to meet the cumulative carcinogenic risk level and hazard index
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criteria in subsection (c) of this section when there are more than
10 carcinogenic COCs and/or more than 10 noncarcinogenic COCs
within a source medium. The person shall conduct this evaluation
separately for each individual and combined human health exposure
pathway for which PCLs must be developed in accordance with
§350.71(c) of this title (relating to General Requirements). This
cumulative evaluation shall include all COCs across all tiers for
which the person is required to establish PCLs in accordance with
§350.71(k) of this title. In cases where 10 or more carcinogenic
COCs and 10 or more noncarcinogenic COCs are present in the
source medium, the cumulative evaluation shall be conducted for
both carcinogenic COCs and noncarcinogenic COCs by separately
addressing the cumulative effects of multiple carcinogenic COCs
and multiple noncarcinogenic COCs. The COCs which exhibit both
carcinogenic and noncarcinogenic characteristics shall be counted as
both a carcinogenic COC and a noncarcinogenic COC and evaluated
as required by this subsection. This evaluation shall be modified as
specified in paragraphs (1)-(5) of this subsection.

(1) For the groundwater ingestion exposure pathway, the
person shall not include COCs with a primary maximum contaminant
level (MCL) as provided in 40 Code of Federal Regulations Part 141,
as amended, or the most currently available federal action level for
drinking water (e.g., lead and copper) in the cumulative carcinogenic
risk level or hazard index evaluation when that MCL or action level
is the groundwater ingestion PCL. The person is also not required
to include COCs with a secondary MCL as provided in 40 Code
of Federal Regulations Part 143, as amended, in the cumulative
carcinogenic risk level or hazard index evaluation when the secondary
MCL is used as the groundwater PCL and is based on a RBEL
established in accordance with §350.74(f)(3) of this title (relating
to Development of Risk- Based Exposure Limits) for that COC.

(2) The person is not required to comply with subsection
(c) of this section for the class 3 groundwater PCLGWGW

Class 3
.

(3) The person is not required to conduct an additional
cumulative check in accordance with subsection (c) of this section
for the soil-to-groundwater PCLGWSoil. The cumulative check is
already addressed when establishingGWSoil to meet the groundwater
PCLs which have been adjusted to comply with the criteria specified
in subsection (c) of this section.

(4) The person is not required to comply with subsection
(c) of this section for the groundwater-to-surface water PCLSWGW.

(5) The person shall not include the PCL established in
§350.76 of this title (relating to Approaches for Specific Chemicals
of Concern to Determine Human Health Protective Concentration
Levels) for lead, dioxins, or polychlorinated biphenyls (only exclude
polychlorinated biphenyls when the soil PCL is based on requirements
of the Toxic Substances Control Act as specified in §350.76(d)(4) of
this title) in soil in the cumulative carcinogenic and hazard index
evaluation.

(c) The person shall use the following criteria for the
cumulative carcinogenic risk level and hazard index when determining
if the evaluation in subsection (b) of this section requires PCLs for
individual COCs to be adjusted to a lower concentration.

(1) Carcinogenic COCs. The cumulative carcinogenic
risk level for multiple carcinogenic COCs shall not exceed 1 x 10-4.

(2) Noncarcinogenic COCs. The hazard index for multi-
ple noncarcinogenic COCs shall not exceed 10.

(d) The person shall use the equation in the following figure
to adjust PCLs to a lower concentration as required in subsection (b)

of this section to achieve the cumulative carcinogenic risk level or
hazard index established in subsection (c) of this section. The person
shall adjust the PCL for one or more COCs to a lower concentration
(carcinogens and noncarcinogens are treated separately) such that the
conditions of the equation are met. The person shall choose which
PCLs are adjusted downward and the magnitude of the reduction. The
PCL

i
shall remain constant in the denominator. The PCL- adj

i
, which

is the final human health PCL for a particular COC and exposure
pathway, shall be less than or equal to PCL

i
.

Figure: 30 TAC §350.72(d)

§350.73. Determination and Use of Human Toxicity Factors and
Chemical Properties.

(a) In all cases, the toxicity factors used must be protective
of human health and the environment. The person shall use the
chronic human toxicity factors taken from the following hierarchy of
sources (unless otherwise specified in §350.76 of this title (relating to
Approaches for Specific Chemicals of Concern to Determine Human
Health Protective Concentration Levels)). The person shall use the
source in paragraph (1) of this section and only if the relevant chronic
human toxicity factor is not available in that source, proceed to the
source in paragraph (2) of this section and, only if the toxicity factor
is not available in that source, proceed in the same fashion through
sources in paragraphs (3)-(6) of this subsection. The chronic human
toxicity factors, in order of hierarchy of sources in paragraphs (1)-(6)
of this subsection, which are most current as of the submittal date of
the SIN or the RAP are presumed to be protective of human health and
the environment, unless a person rebuts this presumption by published
credible authority. In addition, the executive director may determine
during review of the RACR that a change in a toxicity factor since
the submittal of the SIN or RAP has been of such a magnitude
that the PCLs previously developed for a COC would clearly not be
protective of human health and the environment, then the adequacy
of the response action must be reevaluated. Likewise, if the executive
director determines at any time that a subsequent change in a toxicity
factor is of such a magnitude such that the proposed response action
is no longer warranted to protect human health and the environment,
then a response action based on that previous chronic toxicity factor
consideration shall no longer be required.

(1) EPA Integrated Risk Information System (IRIS);

(2) EPA Health Effects Assessment Summary Tables;

(3) EPA National Center for Environmental Assessment
(i.e., Superfund Technical Support Center);

(4) TNRCC Chronic Remediation-Specific Effects
Screening Levels;

(5) agency for Toxic Substances and Disease Registry;
and

(6) other scientifically valid sources as approved by the
executive director.

(b) If the executive director determines that it is necessary
to evaluate COCs which do not have any human chronic toxicity
factors provided in the sources listed in subsection (a) of this
section, then the executive director will provide chronic toxicity
factors. The person may provide toxicological information to the
executive director for consideration in the derivation of the chronic
toxicity factors. The person shall provide all toxicological data
from any toxicological studies conducted for the person when such
information is requested by the executive director. The person shall
use the TNRCC Chronic Remediation- Specific Effects Screening
Level value as the reference concentration in evaluating the inhalation
pathway for both residential and commercial/industrial land use in
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accordance with §350.75(i)(3), (6) and (8) of this title (relating to
Tiered Human Health Protective Concentration Level Evaluation),
and all chronic inhalation exposure pathways for which PCLs are
established in accordance with §350.75(i)(5) and (11) of this title,
but only in cases where neither a EPA unit risk factor nor a EPA
reference concentration is available for that COC from the hierarchy
list provided in subsection (a) of this section.

(c) Unless prior approval is provided by the executive director
in accordance with §350.74(j)(2) of this title (relating to Development
of Risk-Based Exposure Limits) to use a subchronic exposure
duration (i.e., <sevenyears) for a commercial/industrial property, the
person shall not use subchronic toxicity factors.

(d) In the situation where different reference doses have
been established for a COC based on water ingestion and food
consumption, the person shall use the reference dose for water
ingestion for the water ingestion exposure pathway and the reference
dose for food consumption for all soil exposure pathways.

(e) The person shall use the COC chemical/physical param-
eter values for COCs provided in the following figure to calculate
PCLs, unless the executive director approves the use of a more repre-
sentative alternative value in accordance with paragraphs (1) and (2)
of this subsection. For those COCs not included in the figure in this
subsection, the person may provide chemical/physical information
to the executive director for consideration in developing appropriate
chemical/physical parameters.
Figure: 30 TAC §350.73(e)

(1) For Tiers 2 and 3, the person may determine property-
specific soil pH in order to account for the high pH dependence of
the soil-water partition coefficient (K

d
) of inorganic compounds and

the organic carbon-water partition coefficient (K
oc
) of ionizing organic

compounds. Once the property-specific pH is determined, the person
shall apply subparagraphs (A)-(C) of this paragraph as applicable to
determine pH-dependent K

d
and K

oc
values unless another appropriate

method is approved by the executive director. The executive director
may also approve the use of data from appropriately-conducted
leachate tests (e.g., SPLP) in determining a site- specific K

d
or K

oc
.

(A) For aluminum and lead, the person shall select a
K

d
from the following figure in accordance with the pH range and

the total weight percent of clay, organic matter, iron and aluminum
oxyhydroxide representative of the affected property soils.
Figure: 30 TAC §350.73(e)(1)(A)

(B) The person shall use the following figure to
determine the pH-dependent K

oc
value for the ionizing organic COCs

listed.
Figure: 30 TAC §350.73(e)(1)(B)

(C) The person shall use the following figure to
estimate the pH-dependent K

d
value for the inorganic COCs listed.

Figure: 30 TAC §350.73(e)(1)(C)

(2) For Tiers 2 and 3, the person may establish alternate
soil-to-plant biotransfer factors (Br

abg
and Br

bg
) by establishing the

pH of the soil and the soil type, and then identifying a biotransfer
factor in the published literature appropriate for those soil conditions.
Alternatively, the person can measure the biotransfer factor in
accordance with procedures acceptable to the executive director.

§350.74. Development of Risk-Based Exposure Limits.

(a) General requirement. The person shall use the criteria
provided in subsections (b)-(j) of this section and the RBEL equations
provided in the following figures, as applicable, to establish RBELs
appropriate for the type of COC, the complete and reasonably

anticipated to be completed exposure pathways, receptors, and land
uses. The person shall establish RBELs for carcinogenic COCs and
noncarcinogenic COCs using the default exposure factors provided in
the following figure for residents and commercial/industrial workers,
unless the executive director approves the use of alternate exposure
factors in accordance with subsection (j) of this section.
Figure: 30 TAC §350.74(a)

(b) Air inhalation RBEL. The air inhalation RBEL
(AirRBEL

Inh
) is the protective concentration of a COC in air at the

POE for human inhalation.

(1) Under Tiers 2 and 3 as described in §350.75 of this ti-
tle (relating to Tiered Human Health Protective Concentration Level
Evaluation), the person may use the lower of available eight hour
time- weighted average occupational inhalation criteria; (i.e., Oc-
cupational Safety and Health Administration Permissible Exposure
Limits, or American Conference of Governmental Industrial Hygien-
ists Threshold Limit Values), asAirRBEL

Inh
for inhalation pathways

for commercial/industrial workers within the limits of affected com-
mercial/industrial properties which have a health and safety plan in
place. The health and safety plan shall be designed to ensure compli-
ance with the applicable occupational inhalation criteria and require
the monitoring of COC levels in the working air environment, and
specify actions that will be taken in the event of exceedence of the
occupational inhalation criteria. When occupational inhalation crite-
ria are used, the person shall provide documentation of the health
and safety plan, certify that the plan is followed, and demonstrate
that the off-site receptors are protected as required by §350.71(h) of
this title (relating to General Requirements). The use of occupational
inhalation criteria as RBELs shall require the person to comply with
the institutional control requirements in §350.111(b) and (b)(14) of
this title (relating to Use of Institutional Controls).

(2) The air RBELs may not exceed any other applicable
federal or state air quality standards.

(c) Soil dermal contact RBEL. The soil dermal contact RBEL
(SoilRBEL

Derm
) is the protective concentration of a COC at the POE in

soil based upon direct dermal contact to soil by humans. The soil
dermal contact RBEL shall also be based on COC-specific values for
dermal absorption fraction (ABS.d) and gastrointestinal absorption
fraction (ABS

GI
) provided in the following figure, unless the executive

director approves the use of alternate ABS.d and ABS
GI

values in
accordance with subsection (j)(1)(A) and (B) of this section. It is not
necessary to calculate a soil dermal contact RBEL for COCs with
vapor pressure in mm of Hg greater than or equal to 1.
Figure: 30 TAC §350.74(c)

(d) Soil ingestion RBEL. The soil ingestion RBEL
(SoilRBEL

Ing
) is the protective concentration of a COC at the POE in

soil based upon human ingestion.

(e) Vegetable ingestion RBELs. The vegetable RBELs
(AbgVegRBEL

Ing
and BgVegRBEL

Ing
) are the protective concentration of

a COC in aboveground vegetables and below-ground vegetables,
respectively, for ingestion by residents. The person shall establish
RBELs for ingestion of aboveground vegetables for all carcinogenic
and noncarcinogenic COCs which are metals. In addition, the person
shall establish RBELs for ingestion of below-ground vegetables for
all carcinogenic and noncarcinogenic COCs with a dimensionless
Henry’s Law Constant less than 0.03, as shown in the figure in
§350.73(e) of this title, when either of the following criteria are met:

(1) the COC is a metal; or

(2) the COC has a logarithmic octanol-water partition
coefficient (Log K

ow
) greater than four as shown in the figure in
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§350.73(e) of this title (relating to Determination and Use of Human
Toxicity Factors and Chemical Properties); or

(f) Groundwater ingestion RBEL.

(1) The groundwater ingestion RBEL (GWRBEL
Ing

) is the
protective concentration of a COC at the POE in groundwater based
upon human ingestion of groundwater. However, if available, the
person shall use the lower of the two values established under
paragraphs (2) and (3) of this subsection instead.

(2) The person shall use the primary MCL as provided in
40 Code of Federal Regulations Part 141, as amended, or the most
currently available federal action level for drinking water (e.g., lead
and copper) as the RBEL when available for the COC.

(3) The person shall use the secondary MCLs established
for individual COCs as provided in 40 Code of Federal Regulations
Part 143, as amended, as RBELs, or other scientifically valid
published criteria in cases where COCs are present at concentrations
which present objectionable characteristics such as taste or odor (e.g.,
methyl tertiary butyl ether) under the following circumstances:

(A) when the COCs are present in class 1 groundwater;

(B) when the COCs are present in class 2 groundwater
that is within 1/2 mile of a well used to supply drinking water and is
also within or is likely to migrate, based upon the chemical properties
of the COCs and the hydrogeology, to the groundwater production
zone of such drinking water supply well; or

(C) when the COCs are present in class 2 groundwater
and there are no alternative water supplies available.

(g) Class 3 groundwater RBEL. The class 3 groundwater
RBEL (GWRBEL

Class 3
) is the acceptable concentration of a COC at

the POE in class 3 groundwater.

(h) Surface water RBEL. The surface water RBEL (SWRBEL)
is the protective concentration of a COC at the POE in surface water.
To establishSWRBEL for a COC, the person shall determine the
lowest value from paragraphs (1)-(4) of this subsection for each COC,
unless the person has sufficient surface water quality information
specific to the particular surface water body to support an adjustment
to the RBEL in accordance with paragraph (5) of this subsection.
The SWRBEL value determined pursuant to paragraphs (1)-(5) of this
subsection may require modification in response to the requirements
of paragraphs (6) and (7) of this subsection.

(1) The person shall apply the lower of the acute or
chronic criteria for fresh or marine waters as applicable, based
on the classification of the surface water, to protect aquatic life
as provided in §307.6, Table 1 of this title (relating to Toxic
Materials), as amended. The person shall determine the applicability
of aquatic life criteria related to the water body aquatic life use
and flow conditions in accordance with the procedures contained in
§307.3, §307.4, and §307.6 of this title (relating to Definitions and
Abbreviations, General Criteria, and Toxic Materials, respectively),
and the agency’sImplementation Procedures,as amended, as defined
in §350.4 of this title (relating to Definitions and Acronyms), as
amended. For fresh waters, the person shall calculate aquatic life
criteria for metals with hardness-dependent criteria using the hardness
value for the nearest downstream classified segment, as listed in the
agency’sImplementation Procedures,as amended. Where no value
is provided in theImplementation Procedures,a hardness value of
50 mg/l CaCO

3
shall be used. When applicable, the person shall

convert total metal concentrations in surface water or groundwater to
dissolved concentrations as described in the agency’sImplementation
Procedures,as amended. The person may use the basin-specific pH

values provided in §307.6, Table 2 of this title, as amended, relevant
to the particular affected property for purposes of determining the
appropriate values for the pH dependent criteria. The person shall
use the total suspended solids concentration for the nearest classified
segment, as listed in the agency’sImplementation Procedures,as
amended.

(2) The person shall apply the human health criteria to
protect drinking water and fisheries as provided in Table 3 of §307.6
of this title (relating to Toxic Materials), as amended. When
applicable, the person shall convert total metal concentrations in
surface water or groundwater to dissolved concentrations as described
in the agency’sImplementation Procedures,as amended. The person
shall determine the applicability of human health criteria according
to the water body uses (e.g., public water supply, sustainable fishery,
incidental fishery) in accordance with the procedures contained
in §307.3 and §307.6 of this title (relating to Definitions and
Abbreviations, and Toxic Materials, respectively), as amended, and
theImplementation Procedures,as amended. The person shall use the
total suspended solids concentration for the nearest classified segment,
as listed in the agency’sImplementation Procedures,as amended.

(3) The person shall apply the limits for discharges to
surface waters of petroleum fuel contaminated waters as specified
in Chapter 321, Subchapter H of this title (relating to Discharge
to Surface Waters from Treatment of Petroleum Fuel Substance
Contaminated Waters), as amended.

(4) The person shall apply U.S. EPA guidelines or alter-
nate provisions in accordance with §307.6(c)(7) of this title (relating
to Toxic Materials), as amended, when criteria for aquatic life protec-
tion are not provided for a COC in §307.6, Table 1, as amended. In
addition, the person shall apply federal guidance criteria for surface
waters in accordance with §307.6 (d)(8) of this title (relating to Toxic
Materials), as amended, when human health criteria for a COC are
not provided in Table 3 of §307.6 of this title, as amended.

(5) The person may apply additional provisions where
data on surface water quality for a specific surface water body at
the affected property is available or can be reasonably obtained.

(A) The person may determine property-specific hard-
ness, based on sampling data, for calculating metals criteria in accor-
dance with the procedures contained in the agency’sImplementation
Procedures,as amended.

(B) The person may determine property-specific to-
tal suspended solids, based on sampling data, for estimating "dis-
solved" metals in accordance with theImplementation Procedures,as
amended.

(C) The person may determine the actual pH of the
particular surface water body at the affected property.

(6) The additional numeric and narrative criteria listed in
subparagraphs (A)-(C) of this paragraph may require modification to
the surface water RBEL determined pursuant to paragraphs (1)-(5) of
this subsection.

(A) General criteria related to aesthetic parameters,
nutrient parameters, and salinity in accordance with §307.4 (b), (e),
and (g) of this title (relating to General Criteria), as amended.

(B) Numerical criteria for chlorides, sulfates, total
dissolved solids, and pH for classified segments as specified in
§307.10, Appendix A of this title (relating to Appendices A - E),
as amended.
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(C) General provisions related to the preclusion of
adverse toxic effects on aquatic and terrestrial life, livestock, or
domestic animals in accordance with §307.6(b) of this title, as
amended.

(7) If the executive director determines that the release
has the potential to lower the surface water dissolved oxygen, then
the executive director may require the person to apply the dissolved
oxygen criteria for classified segments specified in §307.10, Appendix
A of this title (relating to Appendices A - E), as amended, or the
dissolved oxygen criteria for unclassified waters specified in §307.10,
Appendix D of this title, as amended, §307.4(h) of this title (relating
to General Criteria), as amended, and §307.7(b)(3)(A) of this title
(relating to Site Specific Uses and Criteria), as amended.

(i) Aesthetics. For COCs for which a RBEL cannot be cal-
culated by the procedures of this section, or the RBEL concentration
for the COC otherwise adversely impacts environmental quality or
public welfare and safety, presents objectionable characteristics (e.g.,
taste, odor), or makes a natural resource unfit for use, the person shall
comply with paragraphs (1)-(3) of this subsection as appropriate. For
response actions which are triggered for an area solely for purposes
of this subsection (i.e., there is no other human health or ecological
hazard remaining), the executive director will evaluate the serious-
ness, probable longevity of the matter, and suitability of the proposed
remedy with the landowner in order to site-specifically determine
whether or not institutional controls and financial assurance are war-
ranted. The person shall provide all information reasonably necessary
to support such a determination to the executive director. The default
presumption is that financial assurance and institutional controls are
required for exposure prevention remedies. If the executive direc-
tor determines that institutional controls and financial assurance are
not warranted, then persons shall not be required to comply with the
provisions of §350.31(g), §350.33(e)(2)(C) and §350.111(b)(3) or (6)
of this title (relating to General Requirements, Remedy Standard B,
and Use of Institutional Controls), specifically relating to the physical
control matters for the portion of affected property with the aesthetics
issue.

(1) In accordance with §101.4 of this title (relating to Nui-
sance), as amended, the person may be required by the executive di-
rector to address COCs which present objectionable odors.

(2) The maximum total soil concentration of COCs which
are liquid at standard temperature and pressure shall not exceed
10,000 mg/kg within the soil interval of 0-10 feet, unless it can be
demonstrated that:

(A) no free liquids (e.g., no mobile NAPL) or sludges
exist; or

(B) higher concentrations do not adversely impair
surface use of the affected property.

(3) Other scientifically valid published criteria such as,
but not limited to, non-COC specific secondary MCLs for water may
be required by the executive director to be used as the RBEL.

(j) Requirements for variance to default RBEL exposure
factors.

(1) Under Tiers 2 or 3 as provided in §350.75 of this
title (relating to Tiered Human Health Protective Concentration Level
Evaluation) and with prior executive director approval, the person
may vary the following default exposure factors shown in the figures
in subsections (a) and (c) of this section based on conditions or
exposure levels at a particular affected property and in accordance
with the conditions specified. A person shall provide the supporting

documentation to justify the use of such alternative factors to the
executive director.

(A) Gastrointestinal absorption fraction (ABS
GI
). A

person or the executive director may use an alternative scientifically
justifiable gastrointestinal absorption fraction value. Only in cases
where the gastrointestinal absorption fraction is less than 50% shall
the oral slope factor and oral reference dose be adjusted using
equation RBEL-2 as shown in the figure in subsection (a) of this
section, as applicable, to calculate the corresponding dermal slope
factor and dermal reference dose. The person shall not use the
gastrointestinal absorption fraction to modify the oral slope factor or
oral reference dose for any exposure pathway other than the dermal
exposure pathway. In the event the executive director determines
a more scientifically valid gastrointestinal absorption fraction, that
fraction shall be presumed to be the appropriate fraction and the
person shall use that fraction unless a person rebuts that value with
a scientifically valid study or by other credible published authority.

(B) Dermal absorption fraction (ABS.d). A person
or the executive director may conduct a scientifically valid study
using property-specific soils or may use alternative scientifically
justifiable dermal absorption values. In the event the executive
director determines a more scientifically valid dermal absorption
fraction, that fraction shall be presumed to be the appropriate fraction
and the person shall use that fraction unless a person rebuts that
fraction with a scientifically valid study using property-specific soils
or by other credible published authority.

(C) Relative bioavailability factor (RBAF). A person
or the executive director may conduct a scientifically valid bioavail-
ability study using property-specific soils or may conduct mineralog-
ical evaluations of the chemical form of a COC present in soils at
the affected property. In the event the executive director determines
a more scientifically valid relative bioavailability factor, that factor
shall be presumed to be the appropriate relative bioavailability factor
and the person shall use that factor unless a person rebuts that factor
with a scientifically valid bioavailability study using property-specific
soils, mineralogical evaluation of the chemical form of a chemical of
concern present in soils at the affected property, or by other credible
published authority.

(2) Under Tiers 2 or 3 as provided in §350.75 of this
title (relating to Tiered Human Health Protective Concentration Level
Evaluation), a person may request that the executive director allow
a variance to the following default commercial/industrial exposure
factors for the affected property as shown in the figure in subsection
(a) of this section: averaging time for noncarcinogens (AT.w),
exposure duration (ED.w), and exposure frequency (EF.w). This shall
only be allowed for facilities that have or will have, as a condition of
the approval of this variance, restricted property access. The executive
director shall not delegate this decision to agency staff.

(A) The person shall submit information to the execu-
tive director which demonstrates that variance from the default expo-
sure factors is supported by property-specific information; historical,
current, and probable future land use; redevelopment potential; and
compatibility with surrounding land use. The person shall also pro-
vide written concurrence from the landowner for the placement of
the institutional control in the county deed records, as required in
subparagraph (L) of this paragraph, unless the property is subject to
zoning or governmental ordinance which is equivalent to the deed
notice that otherwise would have been required.

(B) The person requesting such variance shall provide
public notification as described in subparagraphs (D) and (E) of this
paragraph for any request to vary the default exposure factors at the
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same time that variance-based PCLs are submitted to the executive
director for approval If the natural physical condition of the on-site
commercial/industrial area for which the variance is sought essentially
prohibits full commercial/industrial use (e.g., marshes and cliffs), and
the variance would not necessitate a lesser commercial/industrial use
of that area, then the executive director will determine the need for
public notice on a site-specific basis for the prohibited use area. The
person may request the executive director or his staff to review the
variance-based PCLs or the variance request for completeness (e.g.,
administratively complete, mathematical accuracy, compliance with
other PCL development procedures) in advance of initiating the public
notification process. The required public notice shall be completed
prior to consideration of the variance request for approval by the
executive director. The public notice provisions may be performed in
conjunction with or as part of another public participation/notification
process required for permitting or other applicable state or federal
statute or regulation provided the requirements of subparagraph (E)
of this paragraph are also met. Additionally, an alternative mechanism
that may exist under the other public participation/notification process
which effectively provides broad public notice of the variance request,
such as notification to an existing citizens advisory board for the
affected property/facility, may substitute for the requirements of
subparagraph (D) of this paragraph, provided the completion of the
notification is sufficiently documented.

(C) The notice shall contain, at a minimum, the
following information:

(i) the name, address and telephone number of the
person requesting the variance;

(ii) the address and the physical description for the
location of the property and the agency case designation number;

(iii) the modified value(s) the person seeks to use
and the associated default exposure factor(s) as shown in the figure
in subsection (a) of this section without any statements or other
indications that such variance has been approved or otherwise
considered favorably by the executive director or the executive
director’s staff other than that it has been reviewed for completeness;

(iv) a clear and concise explanation as to the effect
the variance will have on the future use of the subject property and
on surrounding properties;

(v) a statement that more detailed information re-
garding the variance request is available for review at the agency’s
central office in Austin, Texas, 8:00 am - 5:00 pm Monday thru Fri-
day; and

(vi) a notice to the public of the opportunity to
submit written information, within 30 calendar days after the date of
the initial published notice (publish the actual date), to the executive
director which demonstrates that the proposal for variance from the
default exposure factors would be compatible or incompatible with
existing neighboring land uses and preservation of the active and
productive land use of the subject property.

(D) The notice shall be published in a newspaper
distributed daily, if available, and generally circulated in the county
or area where the property is located. The notice shall be published
once a week for three weeks, with at least one of the notices appearing
in a Sunday edition, if available.

(E) The notice shall be sent to the following persons in
clauses (i)-(viii) of this subparagraph by certified mail, return receipt
requested:

(i) all adjacent landowners;

(ii) the local municipality planning board or similar
governmental unit, if applicable;

(iii) local taxing authorities;

(iv) the mayor and health authorities of the city in
which the property is located, if applicable;

(v) the county judge and county health authority of
the county in which the property is located;

(vi) the agency’s Public Interest Council;

(vii) all persons or organizations who have re-
quested the notice or expressed interest; and

(viii) other persons or organizations specified by the
executive director.

(F) The person shall provide copies of each notice sent
by mail, copies of the published notice, and copies of the signed
publisher’s affidavit for the initial notice to the agency’s Austin
office and to the appropriate agency region office within 10 calendar
days after the initial publication and mailing. Copies of the signed
publisher’s affidavits for the subsequent notices shall be provided to
the agency’s Austin office and to the appropriate agency region office
within 10 days of both subsequent notices.

(G) At the executive director’s request, and at the
expense of the person, the person shall schedule and hold a public
meeting at a time and place which are convenient for persons
identified in subparagraph (E) of this paragraph. The forum chosen
for the meeting shall comply with the Americans with Disabilities
Act. Prior to scheduling the public meeting, the person shall
coordinate the scheduling of the public meeting with the executive
director’s office to ensure the availability of agency personnel for
the meeting. The person shall confirm with the executive director’s
office the date, time, and location of the meeting not less than 15
days prior to the meeting. The meeting shall be open to the public
to provide information on the request to vary the default exposure
factors and to allow for comments by the public. The person shall
again confirm with the executive director’s office on the time and
place of the meeting at least 72 hours prior to the meeting.

(H) In order to inform persons of the public meeting,
the person shall, at least 30 calendar days prior to the public meeting,
follow the notification process required in subparagraphs (C)-(F) of
this paragraph with the following exceptions:

(i) the notice shall be supplemented to include the
date, time, and location of the public meeting and to indicate that
the meeting is open to the public for the purposes of providing
information on the request to vary default exposure factors and
to provide the public the opportunity to provide comments on the
request;

(ii) the notice shall indicate that the public shall
have 15 calendar days after the date of the public meeting to submit
written information to the executive director which demonstrates that
the proposal for variance from the default exposure factors would
be compatible or incompatible with existing neighboring land uses
and preservation of the active and productive land use of the subject
property; and

(iii) the notice by publication of the public meeting
shall only be published once and shall be placed in a Sunday edition,
if available.

(I) The executive director’s decision on the request for
a variance from the default exposure factors shall occur at least 15
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calendar days after any public meeting or if no public meeting is held,
at least 45 days after the date of the initial published notice. The
executive director’s decision shall be based upon property-specific
data; historical, current, and probable future land use; redevelopment
potential; and compatibility with surrounding land use. The executive
director shall not consider the costs incurred for any actions taken by
the person in anticipation that the variance would be approved by the
executive director.

(J) At the same time that the executive director’s
decision is mailed to the person requesting the variance, a copy of this
decision shall also be mailed to all persons identified in subparagraph
(E) of this paragraph. The notice of the executive director’s decision
shall explain the method for submitting a motion for reconsideration
of the executive director’s decision by the commission.

(K) The person requesting the variance and persons
identified in subparagraph (E) of this paragraph may file with the chief
clerk a motion for reconsideration of the executive director’s decision
related to the request for variance, in accordance with §50.39(b)-(f)
of this title (relating to Motion for Reconsideration), as amended.

(L) A person who receives a variance from the default
exposure factors shall comply with the institutional control require-
ments in §350.111(b),(b)(12) or (13) of this title (relating to Use of
Institutional Controls), as applicable, and provide proof of compli-
ance with the institutional control requirements within 90 days of the
approval by the executive director of the RACR.

(3) The person shall not vary the following exposure
factors shown in the figure in subsection (a) of this section.

(A) averaging time for residents for noncarcinogens
(AT.A.res and AT.C.res) or carcinogens (ATc);

(B) body weight for adults and children (BW.A, BW.C,
BW

(o<6)
, BW

(6<18)
, and BW

(18<30)
);

(C) exposure duration for residents (ED.A.res,
ED.C.res, ED

(o<6)
, ED

(6<18)
, and ED

(18<30)
);

(D) exposure frequency for residents (EF.res);

(E) ingestion rate for soil, water, or vegetables
(IRsoil.AgeAdj.res, IRsoil.C.res, IRsoil.w, IRw.AgeAdj.res,
IRw.C.res, IRw.w, IRabg.AgeAdj.res, IRbg.AgeAdj.res, IRabg.C.res,
IRbg.C.res);

(F) toxicity modifying factor (MF);

(G) skin surface area (SA.C.res, SA
(o<6)

, SA
(6<18)

, SA
(18<30)

, SA.w);

(H) soil-to-skin adherence factors (AF.C.res, AF
(0<6)

,
AF

(6<18)
, AF

(18<30)
, and AF.w).

§350.75. Tiered Human Health Protective Concentration Level Eval-
uation.

(a) General.

(1) The person shall decide whether to use Tier 1, 2,
and/or 3 to determine the PCLs for an affected property, except as
provided in paragraph (2) of this subsection and unless required by
subsection (b), (c) or (d) of this section.

(2) The executive director may require the person to
establish PCLs in accordance with Tier 1, 2, and/or 3 for state-funded
response actions at affected properties.

(b) Tier 1 PCLs.

(1) Tier 1 is a risk-based analysis to derive non-site-
specific PCLs for complete or reasonably anticipated to be completed
exposure pathways. Tier 1 is based on default exposure factors
and affected property parameters in the applicable PCL equations
provided in the following figure and assumes exposure occurs at,
above or below the source area (i.e., no lateral transport).
Figure: 30 TAC §350.75(b)(1)

(2) No lateral transport equations may be used for a Tier
1 evaluation other than to ensure that receptors at off-site POEs are
protected when on-site commercial/industrial land use is assumed.
The person shall assume a 0.5 acre source area for an affected
property with a 0.5 acre or less source area and a 30 acre source
area for an affected property with a source area in excess of 0.5
acres. The size of the source area in soil and groundwater shall be
determined using the soil or groundwater assessment level calculated
for a 0.5 acre source area. The executive director may require that the
source area include all areas of the affected property which exceed the
assessment level and not just contiguous areas when such assumption
is appropriate considering the distribution of the COCs.

(3) The person shall establish PCLs using parameters
which are specific to the affected property when use of the Tier 1
default affected property parameters would not be protective or when
requested by the executive director. The person shall then establish
PCLs in accordance with subsections (c) or (d) of this section.

(4) The person shall establish PCLs in accordance with
subsections (c) or (d) of this section for any groundwater, soil,
surface water, air, or sediment human health exposure pathway
which is complete or reasonably anticipated to be completed at an
affected property and for which an equation is not referenced in this
subsection.

(c) Tier 2 PCLs.

(1) Tier 2 is a risk-based analysis to derive site-specific
PCLs for complete or reasonably anticipated to be completed expo-
sure pathways utilizing site-specific exposure factors, as allowable,
and/or affected property parameters and Tier 1 equations. Tier 2
PCLs may also include lateral transport considerations.

(2) The person shall use:

(A) the relevant RBELs appropriate for the type of
COC, exposure pathway, receptor, and land use provided in §350.74
of this title (relating to Development of Risk-Based Exposure Limits);

(B) PCL equations provided by the executive director
in guidance, in addition to the PCL equations as shown in the figure
in subsection (b)(1) of this section;

(C) the Tier 1 default affected property parameters
or appropriately collected and representative site- specific affected
property parameters in the PCL equations, unless an entry of "No" in
the column titled "Change To Tier 1 Default Allowed?" in the figure
as shown in subsection (b)(1) of this section indicates that a particular
Tier 1 affected property parameter value shall not be modified under
a Tier 2 evaluation; and

(D) PCLs established in accordance with subsection
(d) of this section for any groundwater, soil, surface water, air,
or sediment exposure pathway which is complete or reasonably
anticipated to be completed at an affected property and for which an
equation is not referenced either in this subsection or in subsection
(b)(1) of this section.

(d) Tier 3 PCLs.
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(1) Tier 3 is a risk-based analysis to derive site-specific
PCLs for complete or reasonably anticipated to be completed
exposure pathways. Tier 3 PCLs are based on measured natural
attenuation factors and/or natural attenuation factor models/equations
other than those provided for Tier 1 or 2; and may also include
site-specific exposure factors, as allowable, and/or affected property
parameters.

(2) The person shall use:

(A) field measured natural attenuation factors and/or
appropriate natural attenuation factor equations/models other than the
Tier 1 and 2 PCL equations;

(B) appropriate equations/models for any remaining
surface water, air, or sediment human exposure pathway which is
complete or reasonably anticipated to be completed at an affected
property and for which an equation is not referenced in subsection
(b) or (c) of this section; and

(C) the Tier 1 default affected property parameters
or appropriately collected and representative site- specific affected
property parameters in the PCL equations, unless an entry of "No" in
the column titled "Change To Tier 1 Default Allowed?" in the figure
as shown in subsection (b)(1) of this section indicates that a particular
Tier 1 affected property parameter value shall not be modified under
a Tier 3 evaluation.

(e) Natural attenuation factor documentation. The person
must document the use of all natural attenuation factor equations/
models other than the natural attenuation factor equations/models
provided in this subchapter or agency guidance, such that the
derivation of the model and its site-specific application can be
understood, and the results of the model reproduced by the executive
director. The executive director may require the person to obtain prior
approval for the use of alternative natural attenuation factor equations/
models in a Tier 3 evaluation.

(f) Decay factors. When the person uses decay factors in any
cross-media or lateral transport natural attenuation factor equation in
either Tier 2 or 3, the person shall use sufficient monitoring data (i.e.,
vapor, soils and groundwater samples for COCs or other degradation
indicators) to verify the COC is degrading.

(g) Verification. When natural attenuation factor modeling
outputs are inconsistent with monitoring data for environmental media
at an affected property, the person and the executive director shall
generally place more weight on the monitoring data. The executive
director may require the person to provide sufficient monitoring
data to verify that PCLs established under any tier are based on an
appropriate understanding of conditions at the affected property.

(h) Data adequacy. The person shall collect any additional
data necessary to support the development of PCLs under any of the
tiers.

(i) Pathway specific PCL Considerations.

(1) PCLs for ingestion of COCs in class 1 or 2 groundwa-
ter (GWGW

Ing
). The person shall establish this PCL using the applicable

equation shown in the figure in subsection (b)(1) of this section.

(2) PCLs for COCs in class 3 groundwater (GWGW
Class 3

).
The person shall establish this PCL using the applicable equation in
the figure in subsection (b)(1) of this section.

(3) PCLs for inhalation of volatile emissions in outdoor
air from COCs in groundwater-bearing units (AirGW

Inh-V
). The person

shall establish this PCL using the applicable equations as shown in
the figure in subsection (b)(1) of this section for Tier 1.

(4) PCLs for COCs in groundwater discharge to surface
water (SWGW). The person shall setSWGW equal toSWRBEL estab-
lished in accordance with §350.74(h) of this title (relating to Develop-
ment of Risk-Based Exposure Limits), or as modified in accordance
with subparagraph (B), (C), (D), or (E) of this paragraph. The per-
son shall use the PCL equation as shown in the figure in subsection
(b)(1) of this section to establishSWGW. The person shall determine
if the affected water body is freshwater or marine in order to apply
applicable aquatic life and/or human health criteria listed in Tables 1
and 3 of §307.6 of this title (relating to Toxic Materials), as amended.

(A) The person shall assume a surface water dilution
factor of one when the concentration of all COCs in groundwater
at the zone of discharge to surface water is less than or equal
to the SWRBEL for those COCs at the time the affected property
assessment required in §350.51 of this title (relating to Affected
Property Assessment) is conducted. The person shall also assume
a surface water dilution factor of one for those specific COCs which
are listed as impairing the nearest classified segment at or downstream
of the affected property. Impaired water bodies are provided in the
current Clean Water Act, §303(d) list, as amended.

(B) When the concentration of a COC in groundwater
at the zone of discharge to surface water exceeds theSWRBEL for that
COC at the time the affected property assessment required in §350.51
of this title (relating to Affected Property Assessment) is conducted,
the person may establish a surface water dilution factor in accordance
with subparagraphs (C), (D), or (E) of this paragraph.

(C) The person may divide theSWRBEL by a surface
water dilution factor of 0.15 for non-flowing surface waters such as
lakes, estuaries, tidal rivers; and fresh water streams and rivers (where
the groundwater discharge is clearly less than 15% of the 7Q2 stream
flow as defined in §307.3(a)(34) of this title (relating to Definitions
and Abbreviations)), as amended. The person shall use the 7Q2
flows as listed in Appendix B of §307.10 of this title (relating to
Appendices A-E), as amended, for groundwater discharges directly
to a classified segment as listed in Appendix C of §307.10 of this
title, as amended. For groundwater discharges which are not directly
to a classified segment, site-specific 7Q2 values must be determined
for the water body directly receiving the groundwater discharge.

(D) For freshwater streams and rivers where the
groundwater discharge is clearly greater than 15% of the 7Q2 flow,
the person shall estimate property-specific surface water dilution
factors based on 7Q2 flows for chronic aquatic-life criteria, 25% of
7Q2 flows for acute aquatic-life criteria, and harmonic mean flows
as defined in §307.3(a)(19) of this title (relating to Definitions and
Abbreviations), as amended, for human health criteria in accordance
with the procedures contained in theImplementation Procedures,
as amended. The person shall divide theSWRBEL by the estimated
property-specific dilution factor. The person shall use the 7Q2 flows
listed in Appendix B of §307.10 of this title (relating to Appendices
A-E), as amended, for groundwater discharges directly to a classified
segment as listed in Appendix C of §307.10 of this title, as amended.
For groundwater discharges which are not directly to a classified
segment, site-specific 7Q2 values must be determined for the water
body directly receiving the groundwater discharge.

(E) As an alternative to using the dilution factor of
0.15 as specified in subparagraph (C) of this paragraph, the person
may measure and/or estimate the groundwater dilution in surface wa-
ter from appropriate models of groundwater plume dispersion, tracer
studies, receiving water and sediment sample analyses, analytical cal-
culations, or other techniques upon the executive director’s approval
using site-specific base flow conditions for groundwater, 7Q2 condi-
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tions for receiving streams, and critical mixing conditions for lakes,
estuaries, and tidal streams. The executive director may require a
receiving water study to ensure that benthic communities in the sedi-
ment are not adversely impacted. In cases where groundwater COCs
include bioaccumulative COCs, the executive director may require a
receiving water study or empirical analysis to ensure that the release
of that particular COC is not causing, or will not result in harmful
levels in the tissue of aquatic and terrestrial organisms that feed in
the water body.

(F) The person may be required by the executive direc-
tor to take appropriate action to ensure that discharging groundwater
plumes do not result in exceedances of surface water quality standards
in significant areas of the potentially affected surface water body.

(5) PCLs for other complete or reasonably anticipated
to be completed groundwater exposure pathways. The person
shall establish PCLs for exposure pathways other than those listed
in paragraphs (1)-(4) of this subsection when, in the executive
director’s determination, those other exposure pathways are complete
or reasonably anticipated to be completed.

(6) PCLs for the combined exposure pathways of inhala-
tion of volatile emissions and particulates from COCs in surface soil,
dermal contact with COCs in surface soil, ingestion of COCs in sur-
face soil, and for affected residential properties, ingestion of above-
ground and below-ground vegetables grown in surface soil containing
COCs (TotSoil

comb
). The person shall establish this PCL using the ap-

plicable equation as shown in the figure in subsection (b)(1) of this
section for Tier 1.

(7) PCLs for groundwater protection from leachate con-
taining COCs from surface and subsurface soil (GWSoil).

(A) The person shall establishGWSoil for each COC
present in the surface and subsurface soil such that soil leachate is
protective for:

(i) the critical groundwater PCL established in
§350.78 of this title (relating to Determination of Critical Protective
Concentration Levels) when the use of a plume management zone
is not authorized in §350.33(f)(4) of this title (relating to Remedy
Standard B);

(ii) the attenuation action level for the nearest
monitoring point when the use of a plume management zone is
authorized under §350.33(f)(4) of this title (relating to Remedy
Standard B); and/or

(iii) the maximum concentration of COCs in the
groundwater source area at the time of RAP submittal when a plume
management zone is authorized for class 2 groundwater in response
to §350.33(f)(4) of this title.

(B) The person shall establish this PCL using the
applicable equations as shown in the figure in subsection (b)(1) of
this section for Tier 1.

(C) The person may not be required to establish a soil
leachate-to-groundwater PCL in accordance with subparagraphs (A)
and (B) of this paragraph when a demonstration can be made with
appropriate soil and groundwater monitoring data that the soils will
attain the soil response objectives for groundwater protection set forth
in Subchapter B of this chapter (relating to Remedy Standards). The
determination that the soils are adequately protective shall be based on
soil sample data, the concentration trends of groundwater monitoring
data over time when groundwater is impacted, probable time since
release occurred, adequate identification of the soil source areas,
appropriate leachate test results, or other hydrogeologic or property-

specific information. The executive director may also require that
the change in soil concentrations over time be documented to support
this evaluation in a property-specific situation. The executive director
may require the person to install a sufficient number of groundwater
monitoring wells to demonstrate that groundwater is not affected
when soil COC concentration data are inadequate to sufficiently
substantiate that groundwater is not affected.

(8) PCLs for inhalation of volatile emissions in outdoor
air from COCs in subsurface soils (AirSoil

Inh-V
). The person shall

establish this PCL using the applicable equations as shown in the
figure in subsection (b)(1) of this section for Tier 1.

(9) Theoretical soil saturation limit (C
sat
). The person may

establish a property-specific theoretical soil saturation limit for the
volatilization exposure pathways required in paragraphs (6) and (8)
of this subsection under Tiers 2 or 3. The C

sat
shall be based on

the same property- specific parameters as those used to calculate
AirSoil

Inh-V
. If the property-specificAirSoil

Inh-VP
or AirSoil

Inh- V
is greater

than the property-specific C
sat
, then that exposure pathway shall not

be considered a relevant exposure pathway for that COC.

(10) Residual soil saturation limit (Soil
Res

). The person
shall establish the residual saturation level for each organic COC
present in surface and subsurface soils which is a liquid at standard
temperature and pressure using the applicable equation as shown in
the figure in subsection (b)(1) of this section to estimate the mobile
NAPL concentration and to determine if NAPL may be present.

(11) PCLs for other complete or reasonably anticipated
to be completed surface and subsurface soil exposure pathways.
The person shall establish PCLs for surface and subsurface soil
exposure pathways other than those listed in paragraphs (6)-(8) of
this subsection when, in the executive director’s determination, those
other exposure pathways are complete or reasonably anticipated to
be completed.

(12) Air inhalation exposure pathways (AirAir
Inh

). For air
inhalation exposure pathways, the person may be required by the
executive director to establishAirAir

Inh
solely for the purposes of

determining the protective concentration that must be met in air at
the POE. The person shall use the applicable equation as shown in
the figure in subsection (b)(1) of this section to establishAirAir

Inh
.

(13) Surface water exposure pathways (SWSW). The per-
son may be required by the executive director to establishSWSW when
COCs are present in surface water or when COCs will enter into sur-
face water due to a release, and a surface water response action is
necessary to protect human or ecological receptors. The person shall
use the applicable equation as shown in the figure in subsection (b)(1)
of this section to establishSWSW.

(14) Other air and surface water exposure pathways. The
person shall establish PCLs for air and surface water exposure
pathways other than those listed in paragraphs (12) and (13) of
this subsection when, in the executive director’s determination, those
other exposure pathways are complete or reasonably anticipated to
be completed.

(15) The person shall establish PCLs for complete or
reasonably anticipated to be completed sediment exposure pathways
when, in the executive director’s determination, those exposure
pathways are complete or reasonably anticipated to be completed.

(j) The person is not required to combine exposure pathways
for a single environmental medium when determining PCLs with the
exception of the combined exposure pathway required in subsection
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(i)(6) of this section, unless otherwise directed by the executive
director.

§350.76. Approaches for Specific Chemicals of Concern to Deter-
mine Human Health Protective Concentration Levels.

(a) General.

(1) Due to the unique nature of the toxicity and/or
exposure, the person shall use the COC-specific approaches described
in this section for the following COCs:

(A) cadmium;

(B) lead;

(C) polychlorinated biphenyls;

(D) polychlorinated dibenzodioxins and dibenzofu-
rans;

(E) polycyclic aromatic hydrocarbons; and

(F) total petroleum hydrocarbons.

(2) Except for the specific provisions contained in this
section, the person shall establish RBELs and PCLs in accordance
with the standard procedures outlined in the previous sections of this
subchapter.

(3) This section addresses only those exposure pathways
for which PCL equations are provided in this subchapter. When
dealing with other exposure pathways as required in §350.71(c) of
this title (relating to General Requirements), the executive director
will specify how those pathways should be addressed for these COCs
using the best available science.

(4) The person shall use the figures as required in
subsections (b)-(g) of this section.

(b) Cadmium.

(1) In calculating residential soil PCLs that are protective
for noncarcinogenic effects for all tiers, the person shall incorporate
age-adjusted exposure assumptions for the soil ingestion, vegetable
ingestion, and dermal soil exposure pathways. Accordingly, 30 years
of cadmium exposure shall be partitioned into three specific exposure
periods: <1- 6 years, 6 - 18 years, and 18 - 30 years. Cadmium intake
shall be calculated for each of these periods, based on the period-
specific exposure assumptions. The soil PCL for cadmium shall
be a function of the final integrated intake estimate, which shall be
determined by time- weighting intake from each of the three exposure
periods. The age-adjusted RBEL equations and default parameters to
be used for cadmium are provided in the following figure. The soil
PCL for cadmium shall be calculated by combining the pathway-
specific PCLs as outlined in §350.75(i)(6) of this title (relating to
Tiered Human Health Protective Concentration Level Evaluation).
Figure: 30 TAC §350.76(b)(1)

(2) In calculating residential and commercial/industrial
soil PCLs for all tiers, the person shall use the reference dose values
for cadmium in food in evaluating exposures to cadmium through
the soil ingestion, vegetable ingestion, and dermal soil exposure
pathways.

(c) Lead.

(1) The residential soil PCL (TotSoil
Comb

) for lead for all
three tiers is 500 mg/kg.

(2) The commercial/industrial soil PCL (TotSoil
Comb

) is
based only on the soil ingestion pathway (SoilSoil

Ing
). The person

shall use the exposure algorithm and default exposure factors in

the following figure for calculating the Tier 1 commercial/industrial
SoilRBEL

Ing
value.

Figure: 30 TAC §350.76(c)(2)

(3) The person may use a different exposure algorithm
as presented in the following figure that considers soil and dust
separately for calculating the Tier 2 and 3 commercial/industrial
SoilRBEL

Ing
value in cases where the person has adequate direct

measurement data on the concentrations of lead in both soil and
dust at the affected property. In addition, in calculating Tier 2 or 3
SoilRBEL

Ing
values, the person may deviate from the default exposure

factors as shown in the figure in paragraph (2) of this subsection
and the following figure if property-specific or defensible alternative
data (e.g., from open literature or privately funded studies) adequately
support such an approach. The specific exposure factors for which
the person may use property-specific or scientifically defensible
alternative values are the following:
Figure: 30 TAC §350.76(c)(3)

(A) individual geometric standard deviation (GSD
i
);

(B) baseline blood lead (PbBO);

(C) absolute absorption fraction of lead in soil/dust
(AF

sd
);

(D) absolute absorption fraction of lead in soil (AF
s
);

and

(E) absolute absorption fraction of lead in dust (AF
d
).

(d) Polychlorinated Biphenyls.

(1) In calculating Tier 1 residential and commercial/
industrial soil and groundwater PCLs, the person shall use the upper-
reference point of the upper-bound slope factors (2 (mg/kg-day)-1) for
the soil ingestion, dermal contact with soil, vegetable ingestion, and
inhalation (both vapor and particulate phases) exposure pathways.

(2) For Tiers 2 and 3, the person may use alternative slope
factors when the following conditions are met:

(A) The person may use the lower reference point of
the upper bound slope factors (0.4 (mg/kg- day)-1) to calculate an
inhalation unit risk factor when evaluating inhalation exposures to
volatilized polychlorinated biphenyls. The person must still use the
upper reference point of the upper bound slope factors (2 (mg/kg-day)-

1) to evaluate inhalation exposures to particulate phase polychlorinated
biphenyls.

(B) The person may conduct congener or isomer anal-
yses. The person may use the lowest reference point of the upper-
bound slope factors (0.07 (mg/kg-day)-1) for the soil ingestion, der-
mal contact with soil, and inhalation exposure pathways if congener
or isomer analyses verify that congeners with more than four chlo-
rines comprise less than one-half percent of total polychlorinated
biphenyls in a given exposure medium. The upper reference point
of the upper-bound slope factors (2 (mg/kg- day)-1) shall be used for
all other exposure pathways regardless of the results of the congener-
or isomer-specific analyses. If congener or isomer analyses indicate
that congeners with more than four chlorines comprise greater than
one-half percent of total polychlorinated biphenyls in a given ex-
posure medium, then the person shall use the upper-reference point
of the upper-bound slope factors (2 (mg/kg-day)-1) for all pathways
for that specific exposure medium. Further, when congener concen-
trations are available, the contribution of dioxin-like polychlorinated
biphenyls to total dioxin equivalents shall be considered. The person
shall apply the toxicity equivalency factors specified in the following
figure to the measured soil concentrations for each of the dioxin-

24 TexReg 7754 September 17, 1999 Texas Register



like polychlorinated biphenyls. These values shall then be summed
to obtain a 2,3,7,8-TCDD toxicity equivalency quotient. Toxicity
equivalency quotients for dioxin-like polychlorinated biphenyls shall
then be added to those for other dioxin-like compounds as speci-
fied in subsection (e) of this section to yield a total toxicity equiva-
lency quotient concentration. This total toxicity equivalency quotients
concentration shall then be compared with the critical soil PCL for
TCDD, 2,3,7,8- (dioxin). When addressing dioxin-like polychlori-
nated biphenyls in this manner, the person shall subtract the concen-
tration of dioxin-like polychlorinated biphenyls from the total poly-
chlorinated biphenyls concentration to avoid overestimating dioxin-
like polychlorinated biphenyls by evaluating them twice.
Figure: 30 TAC §350.76(d)(2)(B)

(3) In evaluating inhalation exposures under Tiers 2 or 3,
the person shall convert the appropriate slope factor to an inhalation
unit risk factor, based on the following equation: Inhalation Unit Risk
Factor (risk per�g/m3)= oral slope factor x 20 m3/day divided by 70
kg x 10-3 mg/�g.

(4) In Tiers 2 and 3, and only when applicable for a
specific site, the person may set soil PCLs based on the requirements
of the Toxic Substances Control Act, 40 Code of Federal Regulations
Parts 750 and 761, as amended. Sites must comply fully with all
applicable Toxic Substances Control Act, as amended, requirements
when establishing the soil PCL for polychlorinated biphenyls in this
manner.

(e) Polychlorinated Dibenzo-p-Dioxins and Dibenzofurans.

(1) In demonstrating attainment of the critical soil PCL
for TCDD, 2,3,7,8- (dioxin), the person shall apply the toxicity
equivalency factor as shown in the figure in subsection (d)(2)(B) of
this section to the measured soil concentrations in accordance with
the following procedures.

(A) When analytical data are only available for total
dioxins/furans, the person shall assume that the mixture consists
solely of 2,3,7,8-TCDD, and a toxicity equivalency factor value of
1.0 shall be applied to the measured soil concentration to yield the
2,3,7,8-TCDD toxicity equivalency quotient concentration for the soil
sample.

(B) When homologue-specific analytical data are
available (e.g., tetrachlorodibenzodioxins), the person shall assume
that each homologue class is comprised solely of 2,3,7,8-substituted
congeners, and the toxicity equivalency factor specified for the 2, 3,
7, 8-substituted congeners in the homologue class shall be applied
to the measured soil concentrations for that homologue class. A
toxicity equivalency factor value of 0.5 should be used for the
pentachlorodibenzofuran homologue class. The toxicity equivalency
quotient concentrations for each homologue class shall be summed
to obtain a total toxicity equivalency quotient concentration for the
soil sample.

(C) When congener-specific analytical data are avail-
able (e.g., 1, 2, 3, 4, 7, 8-hexachlorodibenzofuran), the person shall
apply the toxicity equivalency factor for the 2, 3, 7, 8-substituted
congeners to the measured soil concentrations. The toxicity equiva-
lency quotient concentrations for each 2, 3, 7, 8- substituted congener
shall then be summed to obtain a total toxicity equivalency quotient
concentration for the soil sample.

(2) The person shall then compare the total toxicity
equivalency quotient soil concentration established in paragraph (1)
of this subsection to the critical soil PCL for TCDD, 2, 3, 7, 8-
(dioxins).

(3) The critical soil PCL for residential properties for all
three tiers is 1 part per billion (ppb) and for commercial/industrial
properties for all three tiers is 5 ppb.

(f) Polycyclic Aromatic Hydrocarbons.

(1) In calculating residential and commercial/industrial
PCLs for all tiers, the person shall evaluate the following seven
polycyclic aromatic hydrocarbons as carcinogens:

(A) benzo {a} anthracene;

(B) benzo {b} fluoranthene;

(C) benzo {k} fluoranthene;

(D) benzo {a} pyrene (B {a} P);

(E) chrysene;

(F) dibenzo {a, h} anthracene; and

(G) indeno {1, 2, 3-c, d} pyrene.

(2) The person shall use the relative potency factors
outlined in the following figure to estimate cancer slope factors and
unit risk estimates for each of the polycyclic aromatic hydrocarbons
identified in paragraph (1) of this subsection for all exposure pathways
(e.g., the soil ingestion, vegetable ingestion, inhalation, dermal
contact with soil, and groundwater ingestion (in the absence of a
primary MCL) exposure pathways):
Figure: 30 TAC §350.76(f)(2)

(3) The cancer slope factors and inhalation unit risk
factors for the seven carcinogenic polycyclic aromatic hydrocarbons,
shall be calculated according to the equations set forth in the
following figure:
Figure: 30 TAC §350.76(f)(3).

(4) The person shall not apply the relative potency factor
for any pathways when evaluating noncarcinogenic endpoints.

(5) For class 1 or 2 groundwater, the person shall establish
PCLs according to the procedures in subparagraphs (A) and (B) of
this paragraph.

(A) In evaluating residential and commercial/industrial
exposures to class 1 and 2 groundwater for all tiers, the person shall
use the most currently available primary MCL for benzo{a}pyrene as
GWGW

Ing
for benzo{a}pyrene.

(B) In establishingGWGW
Ing

for class 1 and 2 ground-
water for the six remaining carcinogenic polycyclic aromatic hydro-
carbons, the person shall use the higher of the calculatedGWRBEL

Ing

or the primary MCL for B{a}P asGWGW
Ing

for that specific poly-
cyclic aromatic hydrocarbon. In the event that primary MCLs for the
other carcinogenic polycyclic aromatic hydrocarbons become avail-
able, those MCLs would serve asGWGW

Ing
for these compounds.

(g) Total Petroleum Hydrocarbons.

(1) The person shall follow the methodology prescribed
by this subsection to establish PCLs for total petroleum hydrocarbons,
unless the executive director approves the use of an alternate method.

(2) In order to establish PCLs for total petroleum hydro-
carbons, the person shall establish PCLs for each of the aliphatic and
aromatic hydrocarbon fractions listed in the following figure (e.g.,
aliphatic >C

6
-C

8
) for the mandatory and complete or reasonably antic-

ipated to be completed exposure pathways as required in §350.71(c)
of this title (relating to General Requirements):
Figure: 30 TAC §350.76(g)(2)
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(3) The person shall use the specific toxicity factors for
the specific surrogates as shown in the figure in paragraph (2) of this
subsection for a hydrocarbon fraction. If a reference concentration is
not available, then the person shall not be required to comply with
§350.73(b) of this title (relating to Determination and Use of Human
Toxicity Factors and Chemical Properties). The PCLs established
under this subsection shall be based on noncarcinogenic effects.

(4) The person shall ensure that the PCLs established for
each hydrocarbon fraction comply with the hazard quotient criteria as
set forth in §350.72 of this title (relating to Carcinogenic Risk Levels
and Hazard Indices for Human Health Exposure Pathways).

(5) The person shall ensure that the PCLs established
for the total petroleum hydrocarbons comply with the hazard index
criteria as set forth in §350.72 of this title considering only the
hydrocarbon fractions as shown in the figure in paragraph (2) of this
subsection. The person shall follow the methodology prescribed in
§350.72(d) of this title to adjust the hydrocarbon fraction PCLs to
meet the hazard index criteria for the total petroleum hydrocarbons.

(6) The person shall use an analytical method approved
by the executive director to determine the concentration of the
hydrocarbon fractions at the affected property.

(7) When the bulk total petroleum hydrocarbons compo-
sition can be assumed to be relatively consistent based on process
knowledge, the person may establish mixture-specific (e.g., gasoline,
diesel, transformer mineral oil, or other petroleum product) PCLs
based on property-specific mixture compositions or mixture composi-
tions considered to be representative of the mixture. The person shall
comply with the other provisions of this subsection in the develop-
ment of the mixture-specific PCLs, but the person shall be allowed to
determine compliance with the mixture-specific total petroleum hy-
drocarbons PCL with a bulk total petroleum hydrocarbons analytical
method acceptable to the executive director in lieu of analysis of the
concentration of each hydrocarbon fraction.

(8) The PCLs established for each individual aliphatic and
aromatic hydrocarbon fraction used to establish the mixture specific
PCLs shall not exceed a hazard quotient of 1 and the mixture-specific
PCL shall not exceed a hazard index of 10.

§350.77. Ecological Risk Assessment and Development of Ecologi-
cal Protective Concentration Levels.

(a) General. The person shall evaluate the affected property
by conducting an ecological risk assessment in a manner appropriate
and consistent with subsections (b), (c), or (d) of this section. The
purpose of the ecological risk assessment will be to characterize
the ecological setting of the affected property, identify complete
or reasonably anticipated to be completed exposure pathways and
representative ecological receptors, scientifically eliminate COCs that
pose no unacceptable risk, and develop PCLs for selected ecological
receptors where warranted. The POEs for the selected ecological
receptors shall be established on a property-specific basis. However,
if the person can show that no unacceptable ecological risk exists
due to incomplete or insignificant exposure pathways as specified
in subsection (b) of this section, or if all COCs can be eliminated
as specified in subsection (c)(1), (6), (7), or (8) of this section, or
if, after incorporation of site-specific information, it can be shown
that there is either no ecological risk or that it is not apparent
as specified in subsection (d) of this section, then the ecological
risk assessment process will terminate at that point. Also, if at
anytime during the ecological risk assessment process specified in
subsections (c) or (d) of this section, the person can demonstrate to
the satisfaction of the executive director that either implementation of
a physical control (e.g., a cap) planned as part of a response action to

address the exceedence of human health-based PCLs will eliminate
the ecological exposure pathway, or that human health PCLs will
be protective of ecological receptors, then no further ecological risk
assessment evaluation will be required. If no further ecological risk
assessment evaluation is required, then the person shall provide a
reasoned justification for terminating the ecological risk assessment
and place this information in the affected property assessment report
as described in §350.91 of this title (relating to Affected Property
Assessment Report). Furthermore, after ecological PCLs have been
established, the person shall have the option, where determined
appropriate, of conducting an ecological services analysis as a means
of managing ecological risk at the affected property, in accordance
with subsection (f) of this section and §350.33(a)(3)(B) of this title
(relating to Remedy Standard B). Subsections (b), (c), and (d) of this
section describe a three-tiered approach to conducting an ecological
risk assessment, and although there is a logical progression from one
tier to the next, the person may begin the ecological evaluation of the
affected property at any tier.

(b) Tier 1: exclusion criteria checklist. The person shall
conduct a Tier 1 assessment at all affected properties to which this
rule is applicable as presented in §350.(2) of this title (relating
to Applicability), unless the person elects to begin the ecological
evaluation at Tier 2 or Tier 3. The person shall use the Tier 1
Exclusion Criteria Checklist provided in the following figure. The
person will have fulfilled the ecological risk assessment requirements
if the affected property meets the exclusion criteria. However,
the person shall re-enter the ecological risk assessment process if
changing circumstances result in the affected property not meeting
the Tier 1 exclusion criteria. The person is required to continue the
ecological risk assessment process as described in subsection (c) or
(d) of this section if the affected property fails the exclusion criteria.
Figure: 30 TAC §350.77(b)

(c) Tier 2: screening-level ecological risk assessment. The
person shall conduct a screening-level ecological risk assessment to
scientifically eliminate COCs that do not pose an ecological risk and
to develop PCLs for those COCs that do pose an unacceptable risk
to selected ecological receptors. Effect levels and exposure factors
from the literature are used as early input, but Tier 2 PCLs are not
developed without consideration of realistic assumptions and avail-
able site-specific information. The screening-level ecological risk
assessment should contain the three following widely-acknowledged
phases of an ecological risk assessment: problem formulation, which
establishes the goals, breadth, and focus of the assessment; analysis,
which consists of the technical evaluation of data on both the expo-
sure of the ecological receptor to a chemical stressor and the potential
adverse effects; and risk characterization, where the likelihood of ad-
verse effects occurring as a result of exposure to a chemical stressor
is evaluated. In order to develop a screening-level ecological risk
assessment which appropriately evaluates ecological risk, the person
shall meet the minimum requirements listed in paragraphs (1)-(10)
of this subsection. Additional information on these requirements, as
well as case examples, may be provided in a guidance document de-
veloped by the executive director. The person shall:

(1) use affected property concentrations of non-
bioaccumulative COCs to compare to established ecological
benchmarks and/or use approved methodologies to develop bench-
marks to determine potential effects and to eliminate COCs that do
not pose unacceptable ecological risk (if all COCs are eliminated at
this point, the ecological risk assessment process ends and the items
listed in paragraphs (2)-(9) of this subsection are not required);

(2) identify communities (e.g., soil invertebrates, benthic
invertebrates) and major feeding guilds (e.g., omnivorous mammals,
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piscivorous birds) and their representative species which are supported
by habitats on the affected property for each complete or reasonably
anticipated to be completed exposure pathway;

(3) develop a conceptual model which graphically depicts
the movement of COCs through media to communities and the
feeding guilds;

(4) discuss COC fate and transport and toxicological
profiles;

(5) prepare a list of input data which includes values from
the literature (e.g., exposure factors, intake equations that account
for total exposure, no observed adverse effect level (NOAEL) and
lowest observed adverse effect level (LOAEL) values, references),
any available site-specific data, and reasonably conservative exposure
assumptions, and then calculate the total exposure to selected
ecological receptors from each COC not eliminated according to
paragraph (1) of this subsection and present these calculations in
tables or spreadsheets;

(6) utilize an ecological hazard quotient methodology to
compare exposures to the NOAELs in order to eliminate COCs that
pose no unacceptable risk (i.e., NOAEL hazard quotient less than or
equal to 1); however, when multiple members of a class of COCs are
present which exert additive effects, it is also appropriate to utilize an
ecological hazard index methodology (if all COCs are eliminated at
this point, the ecological risk assessment process ends and the items
listed in paragraphs (7)-(9) of this subsection are not required);

(7) justify the use of less conservative assumptions to
adjust the exposure and repeat the hazard quotient exercise in
paragraph (6) of this subsection, once again eliminating COCs that
pose no unacceptable risk and adding comparisons to the LOAELs
for those COCs indicating a potential risk (i.e., NOAEL hazard
quotient >1); however, when multiple members of a class of COCs
are present which exert additive effects, it is also appropriate to utilize
an ecological hazard index methodology (if all COCs are eliminated
at this point, the ecological risk assessment process ends and the
items listed in paragraphs (8)-(9) of this subsection are not required);

(8) develop an "uncertainty analysis" which discusses
the major areas of uncertainty associated with the screening-level
ecological risk assessment, including a justification for not developing
PCLs for particular COCs/pathways, if appropriate (e.g., NOAEL
hazard quotient > 1 > LOAEL hazard quotient, an evaluation of
the likelihood of ecological risk, a discussion of the half-life of the
COCs, etc.); however, when multiple members of a class of COCs are
present which exert additive effects, it is also appropriate to utilize an
ecological hazard index methodology (if all COCs are eliminated at
this point, the ecological risk assessment process ends and the item
listed in paragraph (9) of this subsection is not required);

(9) calculate medium-specific PCLs bounded by the
NOAEL and the LOAEL for those COCs which are not eliminated as
a result of the hazard quotient exercises or the uncertainty analysis;
and

(10) make a recommendation for managing ecological
risk at the affected property based on the final ecological PCLs,
unless proceeding under Tier 3 (may be included as part of the
affected property assessment report, self-implementation notice, or
the response action plan).

(d) Tier 3: site-specific ecological risk assessment. When
any of the Tier 2 PCLs, as described in subsection (c) of this section,
are considered by the person to be inappropriate or not reflective
of existing conditions at the affected property, or when otherwise

elected, the person may conduct a site-specific ecological risk assess-
ment. If the person elects to begin the ecological evaluation of the
affected property by proceeding directly to a site-specific ecological
risk assessment, applicable components of a Tier 2 screening-level
ecological risk assessment shall be incorporated, including subsec-
tions (c)(2)-(4), (8), and (10) of this section and other requirements
of subsection (c) of this section as determined appropriate by the
executive director. The purpose of the optional site-specific ecolog-
ical risk assessment shall be to incorporate additional information
obtained through the performance of site-specific studies designed to
provide a more empirical evaluation of ecological risk at the affected
property. The result of the site- specific ecological risk assessment
will be the development of site-specific Tier 3 PCLs, a determination
that there is no ecological risk, or a conclusion that ecological risk is
not apparent based on site-specific information. Site-specific studies
which may be conducted include but are not limited to:

(1) development of site-specific bioaccumulation factors
through the collection and analysis of tissue samples from appropriate
ecological receptors.

(2) performance of toxicological testing of the impacted
media via exposure to an appropriate test species.

(3) comparison of site data (e.g., macroinvertebrate diver-
sity surveys) to like data from a reference area.

(4) other studies designed to obtain a preponderance or
"weight-of-evidence" to draw conclusions about ecological risk.

(e) Cross-media transfers of COCs. In situations where
cross-media transfer of a COC from a source medium to a POE
within an exposure medium must occur for the receptor to be exposed,
then the person shall use the cross-media natural attenuation factor
equations as shown in the figure in §350.75(b)(1) of this title (relating
to Tiered Human Health Protective Concentration Level Evaluation)
to calculate the PCL. In lieu of using the human health RBEL
referenced in the figures, the person shall use the ecological PCL
established under subsections (c) or (d) of this section.

(f) Ecological risk management options. After the ecological
risk has been quantified and PCLs have been established as specified
in subsections (c) or (d) of this section and it has been determined
that the ecological PCL is the critical PCL, or is the only PCL, the
person may either:

(1) take action to remove and/or decontaminate the im-
pacted media and COCs as described in §350.32 of this title (relating
to Remedy Standard A); or

(2) remove, decontaminate, and/or control the impacted
media and COCs or, when after consultation with the Natural
Resource Trustees, it is determined appropriate by the executive
director, conduct an ecological services analysis in accordance with
§350.33 of this title (relating to Remedy Standard B). The ecological
services analysis considers the ecological risks and benefits of the
potential response actions available under Remedy Standard B at
the affected property and, as appropriate, factors in compensatory
ecological restoration in lieu of or in addition to remediation as a
means of managing residual ecological risk.

§350.78. Determination of Critical Protective Concentration Levels.

(a) For each individual COC for which PCLs have been
developed in response to §350.71(k) of this title (relating to General
Requirements), the person shall establish the critical PCL. The critical
PCL is the lowest PCL for a particular environmental medium
considering all the exposure pathways for which a PCL is developed
in accordance with §350.75(i) of this title (relating to Tiered Human
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Health Protective Concentration Level Evaluation) and/or §350.77 of
this title (relating to Ecological Risk Assessment and Development
of Ecological Protective Concentration Levels).

(b) If the critical groundwater PCL, or an attenuation action
level developed in accordance with §350.33(f) of this title (relating
to Remedy Standard B), is greater than the aqueous solubility limit
for that COC, then the COC should be addressed as NAPL should
any NAPLs be present.

(c) If the critical PCL for a COC established in subsection
(a) of this section is less than the method quantitation limit as defined
in §350.4 of this title (relating to Definitions and Acronyms) or
background concentration for that COC as determined in accordance
with §350.51(l) and (m) of this title (relating to Affected Property
Assessment), then the greater of the method quantitation limit or
background concentration is the critical PCL for that COC.

(d) As an additional requirement, the critical PCL and
any attenuation action level must ensure that the explosive vapor
provisions set forth in §350.31(c) of this title (relating to General
Requirements for Remedy Standards) are met.

§350.79. Comparison of Chemical of Concern Concentrations to
Protective Concentration Levels.

The person shall follow the procedures of this subsection to determine
if a response action under this chapter is necessary to protect human
health and the environment, and if a response action is necessary,
then to determine if the remedy standard is attained. If the person
satisfactorily demonstrates that all reasonably available analytical
technology (e.g., selected ion monitoring) has been used to show
that the COC cannot be measured to the method quantitation limit
due to sample specific interferences, then the person shall be allowed
to determine attainment based on the sample quantitation limit.
The person shall make these determinations using the procedures
described in either paragraph (1) or (2) of this subsection.

(1) The person may make a direct comparison between in-
dividual measurements of COC concentrations within environmental
media and the critical PCLs. If the concentrations of a COC within
an environmental medium exceeds a critical PCL, then a response
action is required.

(2) The person may determine if a response action is re-
quired by using appropriate statistical methods provided in subpara-
graphs (A) or (B) of this paragraph.

(A) In order to determine if the concentrations of the
COC at an affected property exceed a critical PCL the person shall
conduct a statistical test of the following set of hypotheses:

(i) the null hypothesis (H
o
) is that the mean of the

COC concentrations in the affected property is equal to or greater
than the critical PCL;

(ii) the alternative hypothesis (H
a
) is that the mean

COC concentration is less than the critical PCL;

(iii) the test is performed at a Type I error rate of
5%; and

(iv) any statistical model used for testing this hy-
pothesis set must be demonstrated to meet these performance stan-
dards.

(B) In order to determine if the concentration of a COC
in an environmental medium at the affected property is greater than
the COC concentration for background areas, the person will use a
statistical test meeting the following performance standards:

(i) the null hypothesis (H
o
), in conjunction with any

supporting assumptions, is equivalent to the statement that the mean
of the COC concentrations in the two areas are identical;

(ii) the alternative hypothesis (H
a
), is equivalent to

the statement that the mean of the COC concentrations at the affected
property exceeds that population of background concentrations; and

(iii) the test is performed at a Type I error rate of
20% and the test must have a demonstrable power of 80% for an
alternative hypothesis equivalent to a 100% difference in population
means in the Student’s "t" test. Alternative statistical methods for
comparing affected property COC concentrations to background COC
concentrations may be approved by the executive director.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905641
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 23, 1999
Proposal publication date: March 26, 1999
For further information, please call: (512) 239-6087

♦ ♦ ♦
Subchapter E. REPORTS
30 TAC §§350.91-350.96

STATUTORY AUTHORITY The new rules are adopted under
the following statutory authority: Texas Water Code, §5.103
and §26.011, which provide the commission with authority to
adopt any rules necessary to carry out its powers, duties, and
policies and to protect water quality in the state, Texas Water
Code, §5.103(c), which states the commission must adopt rules
when adopting, repealing, or amending any agency statement
of general applicability that interprets or prescribes law or policy
or describes the practice and procedure requirements of the
agency, and Texas Solid Waste Disposal Act, Texas Health
and Safety Code, §361.017, and §361.024, which provide the
commission the authority to regulate industrial solid waste and
municipal hazardous wastes and all other powers necessary or
convenient to carry out its responsibilities. In addition, the new
rules are adopted under Texas Water Code, §26.039, which
states that activities which are inherently or potentially capable
of causing or resulting in the spillage or accidental discharge of
waste or other substances and which pose serious or significant
threats of pollution are subject to reasonable rules establishing
safety and preventive measures which the commission may
adopt or issue; Texas Water Code, §26.121, which prohibits
persons from discharging wastes into or adjacent to any water
in the state unless authorized to do so and prohibits persons
from committing any other act or engaging in any other activity
which in itself or in conjunction with any other discharge or
activity causes, continues to cause, or will cause pollution of
any of the water in the state; Texas Water Code, §26.262,
which states that it is the policy of this state to prevent the spill
or discharge of hazardous substances into the waters in the
state and to cause the removal of such spills and discharges
without undue delay; and Texas Water Code, §26.264, which
provides the commission with authority to issue rules necessary
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and convenient to carry out the policy referenced in §26.262.
Authority to adopted the new rules is also provided by Texas
Water Code, §26.341, which states that it is the policy of this
state to maintain and protect the quality of groundwater and
surface water resources in the state from certain substances in
underground and aboveground storage tanks that may pollute
groundwater and surface water resources, and requires the
use of all reasonable methods, including risk-based corrective
action to implement this policy; Texas Water Code, §26.345,
which provides the commission with the authority to adopt rules
necessary to carry out the policy referenced in §26.341; and
Texas Water Code, §26.401, which states that it is the policy
of this state that discharges of pollutants, disposal of wastes,
or other activities subject to regulation by state agencies be
conducted in a manner that will maintain present uses and not
impair potential uses of groundwater or pose a public health
hazard, and that the quality of groundwater be restored if
feasible.

§350.91. Affected Property Assessment Report.

(a) The person shall include the contact and identifications
as described in paragraphs (1)-(3) of this subsection in an affected
property assessment report (APAR):

(1) the name, mailing address, and telephone number of
the contact person or office for the on-site affected property;

(2) the program and identification numbers for the project,
if any (e.g., Solid Waste Registration number, Leaking Petroleum
Storage Tank identification number, Voluntary Cleanup Program
number, etc.); and

(3) the physical address or location of the affected prop-
erty, including an accurate latitude and longitude.

(b) An APAR shall document descriptions of procedures
and conclusions of the assessment and shall include all information
required to meet the requirements of §350.51 of this title (relating
to Affected Property Assessment), §350.52 of this title (relating
to Groundwater Resource Classification) and §350.53 of this title
(relating to Land Use Classification). This includes, but is not limited
to:

(1) the classification of the groundwater(s) at an affected
property including all supporting data and results;

(2) the classification of the land use(s) of the affected
property;

(3) the identification and characterization of all source
areas (e.g., NAPLs);

(4) a characterization of the local geology and hydroge-
ology;

(5) the direction and rate of movement, composition,
and representative concentrations of COCs in environmental media
(including the potential for migration to other media);

(6) an identification of all complete or reasonably antic-
ipated to be completed exposure pathways, and an identification of
other exposure pathways evaluated in accordance with §350.71(c)(8)
of this title (relating to General Requirements) and an explanation of
why those pathways were not considered to be complete or reason-
ablely anticipated to be completed;

(7) as required, a completed Tier 1 Exclusion Criteria
Checklist and, if appropriate, a reasoned justification for terminating
the ecological risk assessment, or as required a Tier 2 screening-level
ecological risk assessment, and/or a Tier 3 site-specific ecological

risk assessment as specified in §350.77 of this title (relating to Eco-
logical Risk Assessment and Development of Ecological Protective
Concentration Levels);

(8) summaries of sampling methodology;

(9) all analytical data in accordance with §350.54 of this
title (relating to Data Acquisition and Reporting Requirements);

(10) documentation that the data necessary to support the
development of PCLs and remedy selection have been adequately and
appropriately collected;

(11) documentation of the derivation of all RBELs and
PCLs and the determination of the critical PCLs for environmental
media including all associated assumptions and calculations;

(12) a tabular comparison between concentrations of
COCs and the critical PCLs. If statistical or geostatistical methods
are used to develop representative concentrations of COCs, then the
person shall include the following:

(A) a discussion of the data collection effort from an
environmental medium to support this determination (e.g., judgmental
samples, random sampling design, etc.);

(B) the statistical or geostatistical methodology ap-
plied; and

(C) the assumptions of the statistical or geostatistical
method and how those assumptions are met.

(13) graphical representations (e.g., maps and cross-
sections) of the soil and/or groundwater PCLE zone(s), location
of other environmental media which exceeds the respective critical
PCLs, and the plume management zone if applicable;

(14) a description of any exposure conditions which
require notice under §350.55(e) of this title (relating to Notification
Requirements) and any certification required under §350.55(d) and
(e) of this title; and

(15) any other reasonable information required by the
executive director.

(c) The APAR shall be submitted in a format and according
to a schedule established by the executive director.

§350.92. Self-Implementation Notice.

(a) The person shall include the following information in a
self-implementation notice (SIN):

(1) the person shall include the following contact and
identifications:

(A) the name, mailing address, and telephone number
of the contact person or office for the on-site affected property;

(B) the program and identification numbers for the
project, if any (e.g., Solid Waste Registration number, Leaking
Petroleum Storage Tank identification number, Voluntary Cleanup
Program number, etc.); and

(C) the physical address or location of the affected
property;

(2) a list of the COCs which require a response action;

(3) a description of the qualitative and quantitative re-
sponse action objectives to be achieved by the response action;

(4) a description of any exposure conditions which require
notice under §350.55(e) of this title (relating to Notification Require-
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ments) and any certification required under §350.55(d) and (e) of this
title;

(5) a description of the response action chosen to achieve
Remedy Standard A;

(6) acknowledgment that any permits needed to imple-
ment the remedy will be obtained prior to implementation;

(7) a schedule for implementation and completion of the
response action;

(8) if applicable, a copy of the proposed institutional con-
trol for §350.31(h)(1) of this title (relating to General Requirements
for Remedy Standards); and

(9) any other reasonable information required by the
executive director.

(b) The SIN shall be submitted in a format established by the
executive director.

§350.94. Response Action Plan.

(a) The person shall address all environmental media con-
taining COCs in excess of the critical PCLs in a response action plan
(RAP).

(b) The RAP must clearly state property-specific response
objectives which are consistent with the response objectives specified
in §350.33 of this title (relating to Remedy Standard B), or §350.32
of this title (relating to Remedy Standard A) if a person chooses to
await executive director approval of a RAP under Remedy Standard
A.

(c) The person must demonstrate that the proposed property-
specific response actions are capable of achieving the response action
objectives within a reasonable time frame as specified in §350.33
of this title (relating to Remedy Standard B), or §350.32 of this
title (relating to Remedy Standard A) if a person chooses to await
executive director approval of a RAP under Remedy Standard A.

(d) If monitoring of environmental media is proposed during
the response action, the RAP shall address the proposed monitoring
frequencies, parameters, locations, analytical methods, and all asso-
ciated quality control procedures.

(e) The RAP shall describe any soil and/or groundwater
treatment systems proposed as a part of the response actions for the
affected property.

(1) The person shall list necessary inspection, operation
and maintenance tasks, as well as characterize optimum operating
conditions for any treatment system.

(2) The person shall discuss potential problems that can
reasonably be expected to occur and indicate how they propose to
respond to those potential problems.

(3) The person shall identify any permits needed to
construct and/or implement the remedy.

(f) The person shall include a discussion of any sampling
to be conducted to demonstrate conformance with the response
objectives and to meet all requirements of §350.79 of this title
(relating to Comparison of Chemical of Concern Concentrations to
Protective Concentration Levels). This sampling discussion shall
include:

(1) the data collection effort from an environmental
medium to support this determination (e.g., judgmental samples,
random sampling design, etc.);

(2) the statistical or geostatistical methodology which will
be applied, if any; and

(3) the assumptions of the statistical or geostatistical
method and how those assumptions are met.

(g) The RAP shall specify the type, location, duration, and
implementation schedule for the various removal actions, decontam-
ination measures, and any physical and/or institutional controls to be
implemented as the response action for the affected property.

(h) The person shall include a schedule for submission of
RAERs to the executive director.

(i) The person shall include a copy of the institutional
control they plan to use to meet the requirements of §§350.31(g)
and (h); 350.74(b)(1); 350.74(j)(2)(L); or 350.51(l)(3) and (4) of
this title (relating to General Requirements for Remedy Standards;
Development of Risk-Based Exposure Limits; and Affected Property
Assessment, respectively).

(j) Cost information for the recommended response action
and comparative cost analyses for a number of response actions may
be required by specific program areas.

(k) For Remedy Standard B, the person shall include the
following information regarding post-response action care in a RAP:

(1) a description of the monitoring program for the post-
response action care period including, but not limited to, the following
where applicable:

(A) the type of monitoring to be performed (e.g.,
groundwater, soil, and soil gas);

(B) plot plan(s) indicating monitoring locations (in-
cluding attenuation monitoring points);

(C) well construction details;

(D) environmental media monitoring frequency;

(E) COCs to be analyzed;

(F) sampling procedures, chain of custody protocols,
and laboratory methods; and

(G) quality assurance/quality control procedures in
accordance with §350.54 of this title (relating to Data Acquisition
and Reporting Requirements);

(2) a description of and schedule for the inspection,
operation, and maintenance of any physical controls for the post-
response action care period;

(3) a description of the proposed post-response action land
use and a demonstration that the proposed use:

(A) will not compromise the integrity of the physical
controls;

(B) will not interfere with the function of the monitor-
ing systems;

(C) will not pose a threat to human health or the
environment; and

(D) will be in accordance with any institutional con-
trols.

(4) a written financial assurance cost estimate, when
applicable, for performing the post-response action care, which has
been prepared in accordance with §350.33(l) of this title (relating to
Remedy Standard B);
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(5) the affidavit required under §350.33(n)(1) of this title
(relating to Remedy Standard B) for the special small business
consideration, as applicable;

(6) a reporting schedule for submission of the PRACRs
under Remedy Standard B based on annual reporting unless the
executive director approves an alternate reporting schedule. Alternate
schedules may have a greater or lesser period, or may specify
quarterly reporting in the earlier post-response action care period,
decreasing to annual, biannual or other appropriate schedule.

(l) Any other reasonable information required by the execu-
tive director.

(m) The person shall submit the RAP in a format specified
by the executive director.

§350.95. Response Action Completion Report.

(a) For both Remedy Standard A and B, the person shall
include in the response action completion report (RACR):

(1) information specified in §350.111(c) of this title
(relating to Use of Institutional Controls) whenever an institutional
control will be placed in the real property records of the county for
an off-site property or leased lands;

(2) all analytical data prepared and presented in accor-
dance with §350.54 of this title (relating to Data Acquisition and
Reporting Requirements);

(3) a description of the volume and final disposal or reuse
location, and a copy of any waste manifests or other documentation
of disposition for waste or environmental media which were removed
from the affected property; and

(4) if statistical or geostatistical methods are used to
demonstrate attainment of the response objectives, the person shall
include the following:

(A) a discussion of the data collection effort from an
environmental medium to support this determination (e.g., judgmental
samples, random sampling design, etc.);

(B) the statistical or geostatistical methodology ap-
plied; and

(C) the assumptions of the statistical or geostatistical
method and how those assumptions are met.

(b) When the person selects Remedy Standard A, the RACR
shall include information which documents that the requirements for
response actions stated in §350.31 and §350.32 of this title (relating to
General Requirements for Remedy Standards and Remedy Standard
A, respectively) have been fulfilled. The report shall also include a
copy of the document that the person proposes to use to fulfill the
institutional control requirements of §350.31(g) of this title (relating
to General Requirements for Remedy Standards) when the affected
property has been restored for commercial/industrial use.

(c) When the person selects Remedy Standard B, the RACR
shall include information which documents that the response actions
described in the approved RAP have been completed. The report
shall:

(1) include a demonstration that the requirements of
§350.31 and §350.33 of this title (relating to General Requirements
for Remedy Standards and Remedy Standard B, respectively) have
been fulfilled for the affected property based upon concentration of
COCs remaining at the property and the application of physical and
institutional controls; and

(2) document that any physical control, or combination of
physical controls, (e.g., caps, slurry walls, treatment which does not
constitute decontamination, and/or landfills) has been constructed or
completed and is functioning as described in the approved RAP.

(d) In situations where soils which contain COCs are relo-
cated for reuse in accordance with §350.36 of this title (relating to
Relocation of Soils Containing Chemicals of Concern for Reuse Pur-
poses), the person shall also provide:

(1) documentation of the prior written landowner consent
required in §350.36(d) of this title (relating to Relocation of Soils
Containing COCs for Reuse Purposes) for soil reuse on property not
owned by the person; and

(2) documentation that any asphalt mix or road base mix
meets the specifications required by the user when requested by the
executive director.

(e) The person shall provide any other reasonable information
required by the executive director.

(f) The person shall submit the RACR in a format established
by the executive director.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905642
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 23, 1999
Proposal publication date: March 26, 1999
For further information, please call: (512) 239-6087

♦ ♦ ♦
Subchapter F. INSTITUTIONAL CONTROLS
30 TAC §350.111

STATUTORY AUTHORITY The new rule is adopted under the
following statutory authority: Texas Water Code, §5.103 and
§26.011, which provide the commission with authority to adopt
any rules necessary to carry out its powers, duties, and policies
and to protect water quality in the state, Texas Water Code,
§5.103(c), which states the commission must adopt rules when
adopting, repealing, or amending any agency statement of
general applicability that interprets or prescribes law or policy
or describes the practice and procedure requirements of the
agency, and Texas Solid Waste Disposal Act, Texas Health
and Safety Code, §361.017, and §361.024, which provide the
commission the authority to regulate industrial solid waste and
municipal hazardous wastes and all other powers necessary or
convenient to carry out its responsibilities. In addition, the new
rules are adopted under Texas Water Code, §26.039, which
states that activities which are inherently or potentially capable
of causing or resulting in the spillage or accidental discharge of
waste or other substances and which pose serious or significant
threats of pollution are subject to reasonable rules establishing
safety and preventive measures which the commission may
adopt or issue; Texas Water Code, §26.121, which prohibits
persons from discharging wastes into or adjacent to any water
in the state unless authorized to do so and prohibits persons
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from committing any other act or engaging in any other activity
which in itself or in conjunction with any other discharge or
activity causes, continues to cause, or will cause pollution of
any of the water in the state; Texas Water Code, §26.262,
which states that it is the policy of this state to prevent the spill
or discharge of hazardous substances into the waters in the
state and to cause the removal of such spills and discharges
without undue delay; and Texas Water Code, §26.264, which
provides the commission with authority to issue rules necessary
and convenient to carry out the policy referenced in §26.262.
Authority to adopt the new rules is also provided by Texas
Water Code, §26.341, which states that it is the policy of this
state to maintain and protect the quality of groundwater and
surface water resources in the state from certain substances in
underground and aboveground storage tanks that may pollute
groundwater and surface water resources, and requires the
use of all reasonable methods, including risk-based corrective
action to implement this policy; Texas Water Code, §26.345,
which provides the commission with the authority to adopt rules
necessary to carry out the policy referenced in §26.341; and
Texas Water Code, §26.401, which states that it is the policy
of this state that discharges of pollutants, disposal of wastes,
or other activities subject to regulation by state agencies be
conducted in a manner that will maintain present uses and not
impair potential uses of groundwater or pose a public health
hazard, and that the quality of groundwater be restored if
feasible.

§350.111. Use of Institutional Controls.

(a) Whenever required by this chapter, the person or
landowner shall file a copy of the appropriate deed notice, VCP
certificate of completion or restrictive covenant in the real property
records of the county in which the property is located to notify
future owners of any limitations on the use of the property. Deed
notices, VCP certificates of completion and restrictive covenants
shall include the following information:

(1) a metes and bounds description of the portion(s) of
the affected property to which the institutional control applies;

(2) a plat map clearly demarcating the portion(s) of the
affected property to which the institutional control applies. The map
must contain a north arrow, a correlating map scale, and a legend
identifying any used symbols or abbreviations;

(3) a certification by a registered professional land sur-
veyor so registered by the Texas Board of Professional Surveying
attesting to the accuracy of the descriptions provided in paragraphs
(1) and (2) of this subsection;

(4) a statement discussing the appropriate land use (i.e.,
residential or commercial/industrial) for the affected property;

(5) an explanation as to which environmental media
contain COCs above PCLs;

(6) a statement documenting any property use limitations
or any requirements for maintenance of physical and/or institutional
controls, or compliance with health and safety plans;

(7) the TNRCC Program and identifier number, and the
availability of more detailed information at or through the TNRCC
Central Records Office or Web Site; and

(8) the physical address and mailing address for the
TNRCC Central Records Office.

(b) The person shall record a deed notice, VCP certificate
of completion or by agreement with an innocent landowner cause a

restrictive covenant to be recorded in accordance with subsection (c)
of this section and the additional applicable requirements detailed in
paragraphs (1)-(14) of this subsection, unless the affected property is
subject to a zoning or governmental ordinance that is equivalent to
the deed notice, VCP certificate of completion or restrictive covenant
that would otherwise be required under this subsection.

(1) For on-site and off-site properties where an institu-
tional control is required pursuant to §350.31(h) of this title (relating
to General Requirements for Remedy Standards), the person shall file
a deed notice or VCP certificate of completion which indicates that
long-term response actions are being conducted at the affected prop-
erty.

(2) For on-site and off-site properties that have achieved
Remedy Standard A for commercial/industrial land use, pursuant to
§350.31(g) of this title (relating to General Requirements for Remedy
Standards) the person shall note in a deed notice or VCP certificate of
completion that if any person desires to use the property for residential
purposes, they must first notify the commission at least 60 days in
advance of such use and that additional response actions may be
necessary.

(3) For on-site and off-site properties where an institu-
tional control is required pursuant to §350.31(g) of this title (relating
to General Requirements for Remedy Standards) because a physical
and/or institutional control has been used to attain Remedy Standard
B, the person shall describe in a deed notice or VCP certificate of
completion the physical control (including the physical location and/
or the lateral extent) and the reason the physical and/or institutional
control must remain in place to be protective of human health and the
environment, unless or until the agency approves any modifications.

(4) For any on-site or off-site properties with changes
in circumstances as discussed in §350.35 of this title (relating to
Substantial Change in Circumstances) that negate the need for a deed
notice, the person shall describe the reason the original deed notice
or VCP certificate of completion is no longer necessary to protect
human health and the environment. If the executive director agrees,
the executive director will execute a superceding deed notice that may
be filed in the deed records.

(5) For on-site or off-site properties with a landowner who
is an innocent owner or operator and where an institutional control is
required under §350.31(g) of this title (relating to General Require-
ments for Remedy Standards) to limit the property to commercial/
industrial land use, a restrictive covenant shall limit the property to
commercial/industrial land use. The restrictive covenant shall include
a statement indicating that if any person desires in the future to use
the property for residential purposes, then the agency must grant ap-
proval prior to such use.

(6) For on-site or off-site properties with a landowner who
is an innocent owner or operator and where an institutional control
is required in response to §350.31(g) of this title (relating to General
Requirements for Remedy Standards), because a physical and/or
institutional control has been used to obtain Remedy Standard B,
a restrictive covenant shall compel the maintenance of or prohibit the
removal of the physical control and shall describe any physical control
(including the physical location and/or lateral extent) and the reason
the physical control and/or institutional control must remain in place
to be protective of human health and the environment. The restrictive
covenant shall include a statement indicating that if any person desires
in the future to alter the physical or institutional control, the agency
must grant prior approval to any such changes.
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(7) For any on-site or off-site properties with changes
in circumstances as discussed in §350.35 of this title (relating to
Substantial Change in Circumstances) that negate the need for a
restrictive covenant, the person shall describe the reason the original
restrictive covenant is no longer necessary to protect human health
and the environment. If the executive director agrees, the executive
director will execute a release of restrictive covenant that may be filed
in the deed records.

(8) For on-site and off-site properties where an institu-
tional control is required pursuant to §350.51(l)(3) of this title (relat-
ing to Affected Property Assessment), the person shall indicate, in a
deed notice or VCP certificate of completion, the size of the assumed
exposure area for residents and that if future exposures are limited to
smaller areas, the affected property should be reevaluated to ensure
protection of human health.

(9) For on-site and off-site properties where an institu-
tional control is required pursuant to §350.51(l)(4) of this title (relat-
ing to Affected Property Assessment), the person shall indicate, in a
deed notice or VCP certificate of completion, the size of the assumed
exposure area for commercial/industrial workers and that if future
exposures are limited to smaller areas, the affected property should
be reevaluated to ensure protection of human health.

(10) For on-site and off-site properties with a landowner
who is an innocent owner or operator and where an institutional
control is required pursuant to §350.51(l)(3) of this title (relating to
Affected Property Assessment), a restrictive covenant shall indicate
the size of the assumed exposure area for residents and prohibit
subdivision of the property into individual tracts smaller than the
assumed exposure area. The restrictive covenant shall include a
statement indicating that if any person desires in the future to
subdivide the property, the agency must grant prior approval to any
such changes.

(11) For on-site and off-site properties with a landowner
who is an innocent owner or operator and where an institutional
control is required pursuant to §350.51(l)(4) of this title (relating to
Affected Property Assessment), a restrictive covenant shall indicate
the size of the assumed exposure area for commercial/industrial
workers and prohibit subdivision of the property into individual tracts
smaller than the assumed exposure area. The restrictive covenant shall
include a statement indicating that if any person desires in the future
to subdivide the property, the agency must grant prior approval to any
such changes.

(12) For on-site and off-site properties where an institu-
tional control is required pursuant to §350.74(j)(2)(L) of this title
(relating to Development of Risk-Based Exposure Limits), the per-
son shall indicate, in a deed notice or VCP certificate of completion,
the approved exposure frequency and duration and that exposures ex-
ceeding these approved levels are not protective of human health.

(13) For on-site and off-site properties with a landowner
who is an innocent owner or operator and where an institutional
control is required pursuant to §350.74(j)(2)(L) of this title (relating to
Development of Risk-Based Exposure Limits), a restrictive covenant
shall indicate the approved exposure frequency and duration and
prohibit exposures exceeding these approved levels. The restrictive
covenant shall include a statement indicating that if any person desires
to change the exposure frequency and/or duration, the agency must
grant approval prior to any such changes.

(14) For on-site and off-site properties where an institu-
tional control is required pursuant to §350.74(b)(1) and §350.31(g)
of this title (relating to Development of Risk-Based Exposure Lim-

its, and General Requirements for Remedy Standards, respectively)
because occupational inhalation criteria are used as the basis for de-
termining the protective concentration of COCs in the working air
environment, the person shall note, in a deed notice or VCP certifi-
cate of completion, the fact that the response action taken in response
to this chapter relies on monitoring air concentrations of COCs and
compliance with occupational inhalation criteria and a required health
and safety plan for the affected property.

(c) The person shall submit a written request to the landowner
to obtain permission to file the deed notice or VCP certificate of
completion or to solicit agreement to have an innocent landowner
execute a restrictive covenant. This written request must contain
a copy of the proposed deed notice, VCP certificate of completion
or restrictive covenant, the address and phone number of the
commission’s Public Interest Counsel as someone the landowner may
contact, and a clear explanation as to the content and purpose of the
institutional control. Except for subsections (b)(4), (d), and (f) of this
section, the person shall obtain written consent from the landowner
for the filing of the deed notice or VCP certificate of completion
prior to filing of a deed notice or VCP certificate of completion
required to be filed under this chapter in the real property records.
Restrictive covenants shall be executed only by the landowner. A
restrictive covenant in favor of TNRCC and the State of Texas
which runs with the land shall be the required institutional control
with the exception of institutional controls required under §350.31(h)
and §350.74(b)(1) of this title (relating to General Requirements for
Remedy Standards and Development of Risk-Based Exposure Limits,
respectively) unless information is presented which demonstrates that:

(1) the landowner is not an innocent owner or operator as
defined in §350.4 of this title (relating to Definitions and Acronyms),
in which case the person shall file a deed notice or VCP certificate
of completion;

(2) it is technically impracticable to obtain a residential-
based Remedy Standard A response action and an innocent landowner
refuses to execute a restrictive covenant, or a non-innocent landowner
refuses to consent to the filing of a deed notice or VCP certificate
of completion; a court of competent jurisdiction has determined the
amount of compensation due the landowner as compensation for filing
a deed notice or VCP certificate of completion in the real property
records for that property; and the person has paid into the court
registry compensation, if any, determined by the court, in which case
the person shall file a deed notice or VCP certificate of completion.

(3) after extensive and diligent inquiry by the person, the
executive director concludes that the landowner cannot be found, in
which case the person shall file a deed notice or VCP certificate of
completion.

(d) Landowner consent shall not be required for the filing of
deed notice or VCP certificate of completion under this chapter if
it is technically impracticable to obtain a residential-based Remedy
Standard A response action, and the person demonstrates that:

(1) the non-innocent landowner refuses to grant consent
for the filing of a deed notice or VCP certificate of completion, or an
innocent landowner refuses to file a restrictive covenant;

(2) a court of competent jurisdiction has determined the
amount of compensation due the landowner as compensation for filing
a deed notice or VCP certificate of completion in the real property
records for that property; and

(3) the person has paid into the court registry compensa-
tion, if any, determined by the court.

ADOPTED RULES September 17, 1999 24 TexReg 7763



(e) The person shall provide a copy of the request for
landowner consent for filing of a deed notice or VCP certificate
of completion or copy of the request for the innocent landowner
to execute a restrictive covenant, and proof of the date of receipt
by the landowner of the request, with the RACR, unless required
earlier in accordance with §§350.33(f)(2), (f)(3)(E), or (f)(4)(C) of
this title (relating to Remedy Standard B). Proof of written landowner
consent for the filing of deed notice or a VCP certificate of completion
or the written agreement of the innocent landowner to execute a
restrictive covenant shall be provided to the executive director before
the executive director will approve the RACR, unless the provisions
in subsections (b)(4), (d)or (f) of this section are met.

(f) Landowner consent for deed notice or VCP certificate of
completion shall not be required if, after extensive and diligent inquiry
by the person, the executive director concludes that the landowner
cannot be found.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905643
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 23, 1999
Proposal publication date: March 26, 1999
For further information, please call: (512) 239-6087

♦ ♦ ♦
Subchapter G. ESTABLISHING A FACILITY
OPERATIONS AREA
30 TAC §§350.131-350.135

STATUTORY AUTHORITY The new rules are adopted under
the following statutory authority: Texas Water Code, §5.103
and §26.011, which provide the commission with authority to
adopt any rules necessary to carry out its powers, duties, and
policies and to protect water quality in the state, Texas Wa-
ter Code, §5.103(c), which states the commission must adopt
rules when adopting, repealing, or amending any agency state-
ment of general applicability that interprets or prescribes law or
policy or describes the practice and procedure requirements of
the agency, and Texas Solid Waste Disposal Act, Texas Health
and Safety Code, §361.017, and §361.024, which provide the
commission the authority to regulate industrial solid waste and
municipal hazardous wastes and all other powers necessary or
convenient to carry out its responsibilities. In addition, the new
rules are adopted under Texas Water Code, §26.039, which
states that activities which are inherently or potentially capable
of causing or resulting in the spillage or accidental discharge
of waste or other substances and which pose serious or signif-
icant threats of pollution are subject to reasonable rules estab-
lishing safety and preventive measures which the commission
may adopt or issue; Texas Water Code, §26.121, which pro-
hibits persons from discharging wastes into or adjacent to any
water in the state unless authorized to do so and prohibits per-
sons from committing any other act or engaging in any other
activity which in itself or in conjunction with any other discharge
or activity causes, continues to cause, or will cause pollution of
any of the water in the state; Texas Water Code, §26.262, which

states that it is the policy of this state to prevent the spill or dis-
charge of hazardous substances into the waters in the state and
to cause the removal of such spills and discharges without un-
due delay; and Texas Water Code, §26.264, which provides the
commission with authority to issue rules necessary and conve-
nient to carry out the policy referenced in §26.262. Authority
to adopt the new rules is also provided by Texas Water Code,
§26.341, which states that it is the policy of this state to main-
tain and protect the quality of groundwater and surface water
resources in the state from certain substances in underground
and aboveground storage tanks that may pollute groundwater
and surface water resources, and requires the use of all rea-
sonable methods, including risk-based corrective action to im-
plement this policy; Texas Water Code, §26.345, which provides
the commission with the authority to adopt rules necessary to
carry out the policy referenced in §26.341; and Texas Water
Code, §26.401, which states that it is the policy of this state
that discharges of pollutants, disposal of wastes, or other activ-
ities subject to regulation by state agencies be conducted in a
manner that will maintain present uses and not impair potential
uses of groundwater or pose a public health hazard, and that
the quality of groundwater be restored if feasible.

§350.131. Purpose.

This subchapter specifies the information and procedures necessary
to establish a Facility Operations Area (FOA) to address multiple
sources of COCs within an operational chemical or petroleum
manufacturing plant which is required to perform corrective action
on property regulated under Chapter 335 of this title (relating to
Industrial solid waste and municipal hazardous waste) pursuant to a
hazardous waste permit or commission corrective action order.

§350.132. Effect.

(a) The person can propose to modify the provisions of this
chapter to the extent necessary to establish an interim response action
that will be protective of human health and the environment within
and at the boundary of the FOA, with the exception of releases which
occur after the effective date of the FOA. The person can establish a
prioritization of final response actions to be initiated or completed to
the extent practical during the period of FOA authorization.

(b) The person must comply with all requirements of this
chapter for response to affected property outside the FOA as these
modifications do not extend beyond the FOA boundary.

(c) The person must comply with all other applicable require-
ments of this chapter unless explicitly exempted from doing so under
this subchapter.

§350.133. Duration and Termination.

(a) If granted, these modifications may remain in effect for
the duration of active industrial operations within the FOA.

(b) The allowance for the use of the FOA is subject to review
at time of renewal of the hazardous waste permit or commission
corrective action order for any changed conditions in response to
§350.35 of this title (relating to Substantial Change in Circumstances)
which result in the FOA no longer being protective of human health
and the environment, or at any other time for failing to maintain
compliance with the qualifying criteria specified in this subchapter.
In such situations, the executive director may direct the person to take
corrective action within a certain time period to regain compliance or
may initiate actions to revoke the FOA.

(c) At the termination of the FOA, the person shall comply
fully with this chapter, with the exception that groundwater response
objectives for class 1 and 2 groundwaters present within the termi-

24 TexReg 7764 September 17, 1999 Texas Register



nated FOA boundary may be based on response objectives for class
2 groundwater.

§350.134. Qualifying Criteria.

(a) The person seeking to obtain a FOA has the burden
of providing sufficient evidence to the executive director that the
following criteria have been met.

(1) The facility must be an operational chemical or
petroleum manufacturing plant with North American Industrial Clas-
sification System code numbers 325 or 324, respectively, which is
actively in production of a product stream.

(2) The facility must be subject to a hazardous waste
permit or commission corrective action order. Facilities that are in
operation but that have not received a hazardous waste permit as of
the effective date of this rule shall obtain authorization for a FOA by
means of a corrective action order.

(3) The facility must restrict access to the FOA such
that only workers and authorized visitors who have been provided
appropriate training or are subject to controls on their activities are
permitted to enter the FOA.

(4) The facility must conduct a worker health and safety
program. The facility must be able to document that the worker
health and safety program meets or exceeds requirements of the Occu-
pational Safety and Health Administration (OSHA) as demonstrated
by:

(A) its OSHA compliance history, or

(B) results of evaluation by a third party certified
industrial hygienist and safety specialist.

(5) the facility must have an average of both lost workday
injury case rates and injury incidence rates for the most recent three-
year period at or below the most recent specific industry national
average published by the Bureau of Labor Statistics.

(6) The facility must have an audit of its health and safety
programs by the Occupational Safety and Health Administration or
a third party certified professional industrial hygienist and safety
specialist anytime there is a significant change to the health and safety
program, or at a minimum of every three years, the results of which
indicate the program is satisfactory.

(7) The facility must have a program to protect workers
within the FOA from environmental media having concentrations of
COCs greater than PCLs or action levels based on the health and
safety program.

(8) The facility must have a pollution prevention program
that has as a goal the prevention of releases of COCs to environmental
media within the FOA. The facility can satisfy this criterion with one
or more of the following options:

(A) conduct a program to inspect and maintain on an
appropriate frequency the physical integrity of structures used for the
manufacturing, storage and conveyance of products or feed stocks so
as to prevent or, if detected, to abate unauthorized releases of COCs
to environmental media. These procedures are to be applied within
the FOA to all structures with potential to release COCs not already
addressed by commission rules for hazardous waste management
facilities (e.g., secondary containment systems for tanks);

(B) some other spill prevention approach for which the
facility can demonstrate equivalent performance with the program of
subparagraph (A) of this paragraph; or

(C) acceptance of the facility into a commission-
sponsored multi-media voluntary pollution prevention program, such
as Clean Industries Plus or a program deemed equivalent by the
executive director.

(9) The facility must not have any significant outstanding
non-compliance issues resulting from inspections for compliance
with its Resource Conservation and Recovery Act permit or any
commission order.

(10) The facility must be able to meet requirements for
financial assurance in accordance with Chapter 37 of this title (relating
to Financial Assurance).

(b) Other criteria that may be considered include, but are not
limited to the risk to human health and the environment that would be
presented by the granting of a FOA. In addition, such factors as the
compliance history of the facility and any other pertinent information
shall also be considered.

§350.135. Application Requirements.

(a) The person shall submit a proposal as an application
for a class 3 modification to a hazardous waste permit, or during
preparation of a commission corrective action order, in a form
and content acceptable to the executive director, that identifies the
proposed modifications and provides the following information.

(1) A description of the lateral and vertical boundaries of
the proposed FOA. Facility operations area boundaries can coincide
with the facility property boundary only where industrial development
extends to the property line.

(A) The lateral boundary shall be depicted on a to-
scale map, supported by a metes and bounds description and aerial
photographs, land use maps or other appropriate documentation. The
exact lateral limits of a FOA are determined on a facility-by-facility
basis subject to specific approval by the executive director.

(B) The vertical boundary shall be depicted on to-scale
cross-sections which indicate the subsurface conditions. The exact
vertical limits of a FOA are determined on a facility-by-facility basis
subject to specific approval by the executive director in consideration
of the extent and concentrations of COCs in the groundwater-bearing
units, hydrogeology, surrounding use of groundwater from those
units, and availability of superior water supplies.

(2) The results of an investigation that sufficiently char-
acterizes the proposed FOA with regard to surface and subsurface
conditions, groundwater quality and horizontal and vertical ground-
water flow pathways. Migration of COCs toward and beyond the
FOA boundary must be capable of being reliably predicted and con-
trolled.

(3) The locations of any attenuation monitoring points and
points of exposure in relation to the FOA boundary. There are no
required points of exposure for groundwater ingestion within the FOA
boundary unless water wells with potential for use are located within
the FOA.

(4) A description of all action levels developed for the
worker health and safety program such that personal protection
equipment (e.g., gloves, respirators, impervious clothing, etc.) will
not be necessary to prevent contact with COCs in environmental
media during performance of normal job duties, and all facility access
restrictions to control exposure to environmental media containing
COCs in excess of protective levels.

(5) Procedures that shall be used for performing response
actions for soil that will achieve protection of human health when
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COCs in excess of levels acceptable under the worker health and
safety program are encountered in response to construction activity,
excavation, etc.

(6) An identification of areas of ecological impact identi-
fied within the proposed FOA and procedures for responding to these
identified ecologically impacted areas which are in accordance with
§350.77 of this title (relating to Ecological Risk Assessment and De-
velopment of Ecological Protective Concentration Levels).

(7) Procedures for tracking and responding to releases
which occur within the FOA after the effective date of the FOA
in a manner that will identify and abate the source of the release,
(e.g., leaking tank or piping), and restore the impacted environmental
media to pre-release conditions.

(8) Procedures, contingency plans, and prioritization plan
with time frames for phased corrective action that shall be used
for addressing COCs in groundwater and monitoring hydrogeologic
conditions, to include a monitoring program at the FOA boundary
and intermediate points within or beyond the FOA as necessary
(e.g., attenuation monitoring points), as well as to comply with
monitoring programs in response to permit provisions or hazardous
waste regulations and to evaluate changes in hydrogeologic conditions
and COC migration over time.

(9) Procedures to reduce known NAPLs and NAPLs
identified during the operational life of the FOA that:

(A) are generally mobile or readily recoverable; and/
or

(B) would present a significant risk to human health
and the environment should exposure occur at the applicable POE.

(10) A cost estimate in current dollars supported with
detailed calculations for hiring a third party to perform the actions
specified in subparagraphs (A) and (B) of this paragraph. A third
party is a party who is neither a parent nor a subsidiary of the person.
The cost estimate may not incorporate any salvage value that may be
realized with the sale of hazardous wastes, or non-hazardous wastes,
facility structures or equipment, land, or other assets associated with
the facility at the time the FOA is authorized.

(A) Construct physical controls, operate and monitor
the response action at the FOA in accordance with this subchapter
for a 30 year time period, and

(B) Carry out the final response action that will achieve
compliance with this chapter upon termination of the FOA. Until the
person receives approval of the detailed final response action plan, the
person shall sum the cost estimates to attain Remedy Standard A or
B at individual SWMUs identified in the permit or corrective action
order for purposes of estimating this financial assurance amount.

(11) A draft document that the person proposes to use
to inform others of the deferred or on-going response actions and
institutional controls within the FOA. The document shall comply
with the requirements of §350.111 of this title (relating to Use
of Institutional Controls). The boundaries of the FOA shall be
considered the affected property for purposes of complying with
§350.111 of this title. The person shall provide proof of compliance
with §350.111 of this title to the executive director within 90 days of
authorization of the FOA.

(12) A schedule of implementation for items not com-
pleted at the time of FOA authorization by hazardous waste permit
modification or commission corrective action order.

(13) Sufficient evidence to show compliance with the
qualifying criteria identified in this subchapter.

(b) The facility must obtain final authorization for the FOA
as part of a hazardous waste permit modification or commission
corrective action order. Revisions to existing hazardous waste permits
shall be processed as class 3 modifications. As part of the final
authorization process, the person shall provide notice to the public
under Chapter 39 of this title (relating to Public Notice), as amended,
and Chapter 305 of this title (relating to Consolidated Permits), as
amended, for permitted facilities. In the case of a facility obtaining a
commission corrective action order, the person shall perform public
notice in the same manner as for a permitted facility.

(c) Within 60 days after the effective date of the hazardous
waste permit or commission corrective action order authorizing the
FOA, the person shall provide proof of financial assurance to the
executive director in accordance with Chapter 37 of this title (relating
to Financial Assurance) for the amount required by the hazardous
waste permit or commission corrective action order authorizing the
FOA, except that a pay-in trust is not an eligible financial assurance
mechanism. The amount of financial assurance shall be recalculated
annually to account for inflation. The amount is also subject to
review at time of hazardous waste permit or commission corrective
action order renewal. The financial assurance amount may be revised
by means of hazardous waste permit modification or commission
corrective action order amendment, upon a showing by the person of
changed conditions at the FOA that either increase or decrease the
amount.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905644
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 23, 1999
Proposal publication date: March 26, 1999
For further information, please call: (512) 239-6087

♦ ♦ ♦
TITLE 34. PUBLIC FINANCE

Part 1. COMPTROLLER OF PUBLIC
ACCOUNTS

Chapter 3. TAX ADMINISTRATION

Subchapter J. PETROLEUM PRODUCTS DE-
LIVERY FEE
34 TAC §3.151

The Comptroller of Public Accounts adopts an amendment to
§3.151, concerning imposition, collection, and bond or other
security of the fee, without changes to the proposed text as
published in the July 9, 1999, issue of the Texas Register (24
TexReg 5149).
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The 76th Legislature, 1999, in House Bill 2816, amended the
Water Code, Chapter 26, to reduce the petroleum products
delivery fee by 25%.

No comments were received regarding adoption of the amend-
ment.

This amendment is adopted under the Tax Code, §111.002,
which provides the comptroller with the authority to prescribe,
adopt, and enforce rules relating to the administration and
enforcement of the provisions of the Tax Code, Title 2.

The amendment implements the Water Code, §26.3574.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on September 2,
1999.

TRD-9905601
Martin Cherry
Special Counsel
Comptroller of Public Accounts
Effective date: September 22, 1999
Proposal publication date: July 9, 1999
For further information, please call: (512) 463-4062

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

Part 1. TEXAS DEPARTMENT OF HU-
MAN SERVICES

Chapter 19. NURSING FACILITY REQUIRE-
MENTS FOR LICENSURE AND MEDICAID
CERTIFICATION

Subchapter I. RESIDENT ASSESSMENT
40 TAC §19.801

The Texas Department of Human Services (DHS) adopts the
repeal of §19.801, and new §19.801 in its Nursing Facility
Requirements for Licensure and Medicaid Certification chapter.
New §19.801 is adopted with changes to the proposed text as
published in the April 16, 1999, issue of the Texas Register (24
TexReg 3044).

Justification for the new section is that, in 1998, the Health
Care Financing Administration mandated electronic submission
of the Minimum Data Set (MDS) in §1102 and §1871 of the
Social Security Act (42 U.S.C. 1302 and 1395hh). The federal
regulations contain greater specificity than the state rules,
including details regarding retention of MDS records, automated
data processing, data transmission, and resident-identifiable
information. New §19.801 contains the federally mandated,
specific submission requirements for MDS assessments.

The new section will function by complying with federal require-
ments for the submission of the Minimum Data Set (MDS), in-
cluding the retention of MDS records, automated data process-
ing, data transmission, and resident-identifiable information.

The department has added the phrase "for Medicaid-certified
and dually certified facilities only" to §19.801(6) to clarify
that this requirement does not apply to licensed-only nursing
facilities. For the same reason, the second sentence of
§19.801 has been changed to read "Medicaid-certified and
dually certified nursing facilities," and §19.801(10) also now
includes "and dually certified facilities."

The department received comments regarding the proposal
from the Texas Health Care Association (THCA). A summary
of the comments and the department’s responses follow.

Comment: The Texas fixed schedule for the submission of Mini-
mum Data Set (MDS) data is different from the federal schedule.
THCA members find the state schedule cumbersome, hard to
maintain, and confusing when Medicare payment is involved.

Response: This comment refers to a department procedure, not
a rule. The department is petitioning the Health Care Financing
Administration (HCFA) to allow Texas to change the State
Resident Assessment Instrument (RAI) to allow the deletion of
the fixed schedule and implementation of the federal schedule.

Comment: In §19.801(6)(A), clarify that the encoding of infor-
mation also must be completed within seven days after a sig-
nificant correction of prior full assessment and significant cor-
rection of prior quarterly assessment.

Response: The department does not agree with the comment.
The additions the commenter suggests are both forms of
resident assessments; therefore, the rule, which is identical to
the federal regulation, does not require clarification.

Comment: For Medicare Prospective Payment System (PPS)
assessments, a Medicare facility must transmit assessments at
5, 14, 30, 60 and 90 day intervals. This should be included in
§19.801(6)(C) so there is no confusion.

Response: The department does not agree with the comment.
DHS administers the Medicaid nursing facility program, and this
comment applies to facilities seeking Medicare payment through
PPS. DHS rules do not address Medicare payment issues.

Comment: Regarding §19.801(6)(E), revise this item to state
that neither a facility nor DHS shall release information that is
resident-identifiable to the public.

Response: The department does not agree with this comment
and will not change this section. Texas statutes already
prohibit the department from releasing confidential information.
Additionally, HCFA has strict policies regarding the release of
MDS information. Any requests for MDS data must be sent to
HCFA regional office for review and then approved by HCFA
headquarters in Baltimore.

The repeal is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs; and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.

The repeal implements the Human Resources Code, §§22.001-
22.030 and §§32.001-32.042.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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Filed with the Office of the Secretary of State on August 31,
1999.

TRD-9905547
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: October 1, 1999
Proposal publication date: April 16, 1999
For further information, please call: (512) 438-3765

♦ ♦ ♦
The new section is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs; and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assis- tance funds.

The new section implements the Human Resources Code,
§§22.001-22.030 and §§32.001-32.042.

§19.801. Resident Assessment.

The facility must conduct initially and periodically a comprehensive
accurate, standardized, reproducible assessment of each resident’s
functional capacity. In Medicaid-certified and dually certified nursing
facilities, admission, annual, quarterly and significant change assess-
ments must be transmitted electronically to the Texas Department of
Human Services (DHS).

(1) Admission orders. At the time each resident is
admitted, the facility must have physician orders for the resident’s
immediate care.

(2) Comprehensive assessments.

(A) A facility must make a comprehensive assessment
of a resident’s needs, using the Resident Assessment Instrument
(RAI), including the Minimum Data Set (MDS), specified by DHS.
Licensed-only facilities do not have to complete Medicaid-specific
sections.

(B) The assessment must include at least the follow-
ing information:

(i) identification and demographic information;

(ii) customary routine;

(iii) cognitive patterns;

(iv) communication;

(v) vision;

(vi) mood and behavior patterns;

(vii) psychosocial well-being;

(viii) physical functioning and structural problems;

(ix) continence;

(x) disease diagnoses and health conditions;

(xi) dental and nutritional status;

(xii) skin condition;

(xiii) activity pursuit;

(xiv) medications;

(xv) special treatments and procedures;

(xvi) discharge potential;

(xvii) documentation of summary information re-
garding the additional assessment performed through the resident as-
sessment protocols; and

(xviii) documentation of participation in assess-
ment. The assessment process must include direct observation and
communication with the resident, as well as communication with li-
censed and nonlicensed direct care staff members on all shifts.

(C) A facility must conduct a comprehensive assess-
ment of a resident as follows:

(i) within 14 calendar days after admission, exclud-
ing readmissions in which there is no significant change in the res-
ident’s physical or mental condition. For purposes of this section,
"readmission" means a return to the facility following a temporary
absence for hospitalization or for therapeutic leave.

(ii) within 14 calendar days after the facility deter-
mines, or should have determined, that there has been a significant
change in the resident’s physical or mental condition. For purposes
of this section, a "significant change" means a major decline or im-
provement in the resident’s status that will not normally resolve it-
self without further intervention by staff or by implementing standard
disease-related clinical interventions, that has an impact on more than
one area of the resident’s health status, and requires interdisciplinary
review or revision of the care plan, or both.

(iii) not less often than once every 12 months.

(3) Quarterly review assessment. A facility must assess a
resident using the quarterly review instrument specified by DHS and
approved by the Health Care Financing Administration (HCFA) not
less frequently than once every three months.

(4) Use. A facility must maintain all resident assessments
completed within the previous 15 months in the resident’s active
record and use the results of the assessments to develop, review,
and revise the resident’s comprehensive plan of care as specified in
§19.802 of this title (relating to Comprehensive Care Plans).

(5) Preadmission Screening and Resident Review
(PASARR). A Medicaid-certified facility must coordinate assess-
ments with the PASARR program under Medicaid in Part 483,
Subpart C to the maximum extent practicable to avoid duplicative
testing and effort.

(6) Automated data processing requirement for Medicaid-
certified and dually certified facilities only.

(A) Encoding data. Within seven days after a facility
completes a resident’s assessment, a facility must encode the follow-
ing information for each resident in the facility:

(i) admission assessment;

(ii) annual assessment updates;

(iii) significant change in status assessments;

(iv) quarterly review assessments;

(v) a subset of items upon a resident’s transfer,
reentry, discharge, and death, using the reentry tracking form and/
or discharge tracking form; and

(vi) background (face-sheet) information, if there is
no admission assessment.

(B) Transmitting data. Within seven days after a
facility completes a resident’s assessment, a facility must be capable
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of transmitting to DHS information for each resident contained in the
MDS in a format that conforms to standard record layouts and data
dictionaries, and that passes standardized edits defined by HCFA and
DHS.

(C) Monthly transmittal requirements. A facility must
electronically transmit, at least monthly (within 31 days of the
lock date), encoded, accurate, complete MDS data to DHS for all
assessments conducted during the previous month, including the
following:

(i) admission assessment;

(ii) annual assessment;

(iii) significant change in status assessment;

(iv) significant correction of prior full assessment;

(v) significant correction of prior quarterly assess-
ment;

(vi) quarterly review;

(vii) a subset of items upon a resident’s transfer,
reentry, discharge, and death; and

(viii) background (face-sheet) information, for an
initial transmission of MDS data on a resident that does not have an
admission assessment.

(D) Data format. The facility must transmit data in the
format specified by DHS and approved by HCFA.

(E) Resident-identifiable information.

(i) A facility may not release information that is
resident-identifiable to the public.

(ii) The facility may release information that is
resident-identifiable to an agent only in accordance with a contract
under which the agent agrees not to use or disclose the information
except to the extent the facility itself is permitted to do so.

(7) Accuracy of assessments. The assessment must accu-
rately reflect the resident’s status.

(8) Coordination. A registered nurse must conduct or
coordinate each assessment with the appropriate participation of
health professionals.

(9) Certification.

(A) A registered nurse must sign and certify that the
assessment is completed.

(B) Each individual who completes a portion of the
assessment must sign and certify the accuracy of that portion of the
assessment.

(10) Penalty for falsification in Medicaid-certified and
dually certified facilities.

(A) An individual who willfully and knowingly:

(i) certifies a material and false statement in a
resident assessment is subject to a civil money penalty of not more
than $1,000 for each assessment; or

(ii) causes another individual to certify a material
and false statement in a resident assessment is subject to a civil money
penalty of not more than $5,000 for each assessment.

(B) Clinical disagreement does not constitute a mate-
rial and false statement.

(11) Use of independent assessors in Medicaid-certified
facilities. If DHS determines, under a certification survey or
otherwise, that there has been a knowing and willful certification
of false statements under paragraph (10) of this section, DHS may
require (for a period specified by DHS) that resident assessments
under this paragraph be conducted and certified by individuals who
are independent of the facility and who are approved by DHS.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on August 31,
1999.

TRD-9905546
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: October 1, 1999
Proposal publication date: April 16, 1999
For further information, please call: (512) 438-3765

♦ ♦ ♦
Chapter 20. COST DETERMINATION PRO-
CESS
40 TAC §20.101, §20.105

The Texas Department of Human Services (DHS) adopts
amendments to §20.101 and §20.105 without changes to the
proposed text as published in the June 25, 1999, issue of the
Texas Register (24 TexReg 4750).

This adoption is submitted simultaneously with an adoption by
the Texas Health and Human Services Commission (HHSC) to
amend corresponding provisions of Title 1, Chapter 355, TAC.

Justification for the amendments is compliance with changes
in state and federal laws. The amendments reflect a change
in the Medicaid program rate approval process in which the
Texas Board of Human Services no longer recommends rates to
HHSC, because HHSC was assigned responsibility for Medicaid
rate determination by a change in state law in House Bill
2913, 75th Legislature (1997). Since rates for most non-
Medicaid payment rates have a Medicaid counterpart, approval
of the Medicaid rates by HHSC effectively determines the non-
Medicaid counterpart rates. Thus, one amendment provides
that non-Medicaid payment rates will be set to coincide with
the counterpart Medicaid rates. One amendment removes
references to the federal Boren Amendment, which formerly
applied to the nursing facility program, because it is no longer
in effect as a result of a change in federal law.

The sections will function by reflecting the changes in federal
and state law and defining for providers the payment rate
approval process.

Comments regarding the proposal were received from the Texas
Health Care Association. A summary of the comments and the
department’s responses follow.

Comment concerning the fiscal impact statement: The com-
menter questioned the determination that the proposed rule
change would not have a fiscal impact.

Response: The proposed rules define the administrative pro-
cess for payment rate approval and do not determine the calcu-
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lation of the payment rates paid to contracted providers. DHS
is not modifying the fiscal impact statement as a result of this
comment.

Comment concerning §20.101(c): The commenter was con-
cerned that the removal of the references to the Boren Amend-
ment not remove DHS’s regulatory and legal accountability to
reimburse at appropriate levels.

Response: The Boren Amendment was removed from the
proposed rules, because the Boren Amendment is no longer
in effect as a result of a change in federal law. Texas continues
to have a public hearing process where interested parties
can provide input on proposed rates. DHS is adopting this
subsection without change.

Comment concerning §20.105(g)(1): The commenter stated
that a written summary of the comments made at the public
rate hearing should still be required to be provided, as it is less
open to subjective interpretation and is a more reliable record
of comments.

Response: DHS representatives attend the public rate hearing
and the hearing is tape recorded to provide accurate documen-
tation of the comments made at the hearing. The recording is
available to the public. DHS is adopting this paragraph without
change.

The amendments are adopted under the Human Resources
Code, Title 2, Chapters 22 and 32, which authorizes the depart-
ment to administer public and medical assistance programs.

The amendments implement the Human Resources Code,
§§22.001-22.030 and §§32.001-32.042.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on August 31,
1999.

TRD-9905545
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 27, 1999
Proposal publication date: June 25, 1999
For further information, please call: (512) 438-3765

♦ ♦ ♦

Part 6. TEXAS COMMISSION FOR
THE DEAF AND HARD OF HEARING

Chapter 181. GENERAL RULES OF PRAC-
TICE AND PROCEDURE

Subchapter A. GENERAL PROVISIONS
40 TAC §181.29

The Texas Commission for the Deaf and Hard of Hearing adopts
new §181.29 concerning certification of deafness for tuition
waiver, without changes to the proposed text as published in
the May 28, 1999, issue of the Texas Register (24 TexReg
3992). This rule will clarify the Certification of Deafness for
Tuition Waiver program.

The new section is adopted under the Human Resources Code,
§81.006(b)(3), which provides the Texas Commission for the
Deaf and Hard of Hearing with the authority to adopt rules for
administration and programs.

No other statute, code or article is affected by this adoption.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on September 3,
1999.

TRD-9905615
David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Effective date: September 23, 1999
Proposal publication date: May 28, 1999
For further information, please call: (512) 407-3250

♦ ♦ ♦

Part 20. TEXAS WORKFORCE COM-
MISSION

Chapter 839. WELFARE TO WORK

Subchapter C. WELFARE TO WORK
GRIEVANCE PROCEDURES
40 TAC §839.35, §839.36

The Texas Workforce Commission (Commission) adopts new
§839.35 and §839.36, relating to grievance procedures for the
Welfare to Work program without changes to the proposed text
as published in the July 11, 1999, issue of the Texas Register
(24 TexReg 4357).

The purpose of §839.35 is to set forth the time limitations at the
local level applicable to complaints of violations as described
in §839.31 of this title (relating to Purpose and Coverage) and
time limits for complaint resolution as specified in 20 CFR Part
645. The purpose of §839.36 is to set forth the Welfare to
Work Provider responsibilities relating to the Welfare to Work
Grievance Procedure.

These sections were originally published in the February 12,
1999, issue of the Texas Register (24 TexReg 932). As
the Commission revised these sections, the Commission re-
proposed these sections for an additional 30-day comment pe-
riod. The Commission received no comments on the proposed
rules.

The new sections are proposed under Texas Labor Code
§301.061 which provides the Texas Workforce Commission with
the authority to adopt, amend, or repeal such rules as it deems
necessary for the effective administration of Texas Workforce
Commission programs.

The proposal affects the Texas Labor Code, Title 4.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on August 30,
1999.
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TRD-9905520
J. Randel (Jerry) Hill
General Counsel
Texas Workforce Commission

Effective date: September 19, 1999
Proposal publication date: June 11, 1999
For further information, please call: (512) 463-8812

♦ ♦ ♦
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Graphic material from the emergency, proposed, and adopted sections is published separately in
this tables and graphics section. Graphic material is arranged in this section in the following
order: Title Number, Part Number, Chapter Number and Section Number.

Graphic material is indicated in the text of the emergency, proposed, and adopted rules by the fol-
lowing tag: the word “Figure” followed by the TAC citation, rule number, and the appropriate sub-
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“Figure 1” followed by the TAC citation, “Figure 2” followed by the TAC citation.
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version of this issue of the Texas Register due to the
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contact the Texas Register office at (512) 463-5561 or
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This Section contains notices of state agency rules review as directed by the 75th Legislature,
Regular Session, House Bill 1 (General Appropriations Act) Art. IX, Section 167. Included here
are: (1) notices of plan to review; (2) notices of intention to review, which invite public comment to
specified rules; and (3) notices of readoption, which summarize public comment to specified rules.
The complete text of an agency’s plan to review is available after it is filed with the Secretary of
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Proposed Rule Reviews
Texas Commission for the Deaf and Hard of Hearing

Title 40, Part 6

The Texas Commission for the Deaf and Hard of Hearing proposes
to review Chapter 181 concerning the direct services to individuals
who are deaf or hard of hearing pursuant to the Appropriations Act
of 1997, House Bill 1, Article IX, §167.

As part of this review process, the commission is proposing amend-
ments to §§181.9, 181.19, and 181.21.

During this review the commission will determine if the reasons
for adopting this chapter continue to exist. The chapter will be
reviewed to determine whether the rules reflect current legal and
policy considerations or if they are obsolete.

Please submit written comments to Billy Collins, Texas Commission
for the Deaf and Hard of Hearing, P.O. Box 12904, Austin, Texas
78711. Comments must be received no later than 30 days from the
date this notice is published in theTexas Register.

TRD-9905616
David W. Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Filed: September 3, 1999

♦ ♦ ♦
Texas Ethics Commission

Title 1, Part 2

In accordance with the General Appropriations Act, Article IX, §167,
75th Legislature, 1997 (codified as §2001.039, Government Code),
the Texas Ethics Commission proposes to review Title 1, Texas
Administrative Code, Chapters 6 (Organization and Administration),
8 (Advisory Opinions), and 10 (Ethics Training Programs). The
reason for adopting the rules continues to exist.

Comments on the proposed review from any member of the public
are solicited. A written comment should be mailed or delivered to
Karen Lundquist, Texas Ethics Commission, P.O. Box 12070, Austin,
TX 78711-2070, or by facsimile (FAX) to (512) 463-5777. A person
who wants to offer spoken comments to the commission concerning

the proposed review may do so at any commission meeting during the
agenda item "Communication to the Commission from the Public."
Information concerning the date, time, and location of commission
meetings is available by telephoning (512) 463-5800 or, toll free in
Texas, (800) 325-8506.

TRD-9905603
Tom Harrison
Executive Director
Texas Ethics Commission
Filed: September 2, 1999

♦ ♦ ♦
State Committee of Examiners in the Fitting and Dispensing
of Hearing Instruments

Title 22, Part 7

The State Committee of Examiners in the Fitting and Dispensing of
Hearing Instruments (board) will review and consider for readoption,
revision or repeal rules in 22 Texas Administrative Code, Part
VII, Chapter 141, Fitting and Dispensing of Hearing Instruments.
The review and consideration is being conducted in accordance
with Government Code, §2001.039, formerly known as General
Appropriations Act, Article IX, Rider 167, passed by the 75th
Legislature.

The board will review its rules which became effective prior to
September 1, 1999. The assessment made by the agency at this
time indicates that the reasons for adoption or readopting these rules
continues to exist. This assessment will be continued during the rule
review process. Each rule will be reviewed to determine whether
it is obsolete, whether the rule reflects current legal and policy
considerations, and whether the rule reflects current procedures of the
department. The review of all rules must be completed by August
31, 2003.

Comments to the review may be submitted in writing within 30 days
following the publication of this notice in theTexas Registerto Bobby
Schmidt, Professional Licensing and Certification, Texas Department
of Health, 1100 West 49th Street, Austin, Texas 78756.

TRD-9905588
Larry Farris
President
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State Committee of Examiners in the Fitting and Dispensing of Hear-
ing Instruments
Filed: September 1, 1999

♦ ♦ ♦
Texas Department of Human Services

Title 40, Part 1

The Texas Department of Human Services files this notice of intention
to review Title 40 TAC, Chapter 47 (relating to Primary Home Care),
Chapter 48 (relating to Community Care for Aged and Disabled), and
Chapter 49 (relating to Contracting for Community Care Services)
pursuant to Texas Government Code §2001.039.

As required by §2001.039, the Department will accept comments
regarding whether the reason for adopting each of the rules in 40
TAC, Chapters 47, 48, and 49 continues to exist. The deadline for
the comments is 30 days after this publication in theTexas Register.

Any questions or written comments pertaining to this notice of
intention to review Chapter 47 should be directed to Frances Barraza,
Long Term Care Section, Texas Department of Human Services W-
521, P.O. Box 149030, Austin, Texas 78714-9030, or at (512) 438-
3216.

Any questions or written comments pertaining to this notice of
intention to review Chapter 48 should be directed to Carl Giles, Adult
Foster Care, at (512) 438-3156; Armando Delgado, case management
for Day Activity and Health Services, Primary Home Care, and
Emergency Response Services, at (512) 438-3217; or to Frances
Barraza, for providers of Client-managed Attendant Services and
Respite Care; Gerardo Cantu at (512) 438-3693 for Program for
All-inclusive Care for the Elderly and the 1915(c) Medicaid Home
and Community-based Waiver Program; and Debbie Berliner at (512)
438-3199 for the In-home and Family Support Program. Address all
to Texas Department of Human Services W-521, P.O. Box 149030,
Austin, Texas 78714-9030.

Any questions or written comments pertaining to this notice of
intention to review Chapter 49 should be directed to Marilyn Eaton,
Long Term Care Section, Texas Department of Human Services W-
521, P.O. Box 149030, Austin, Texas 78714-9030, or at (512) 438-
3136.

TRD-9905602
Paul Leche
General Counsel
Texas Department of Human Services
Filed: September 2, 1999

♦ ♦ ♦
Texas Board of Licensure for Professional Medical Physicists

Title 22, Part 26

The Texas Board of Licensure for Professional Medical Physicists
(board) will review and consider for readoption, revision or repeal
rules in 22 Texas Administrative Code, Part XXVI, Chapter 601,
Medical Physicists. The review and consideration is being conducted
in accordance with Government Code, §2001.039, formerly known
as General Appropriations Act, Article IX, Rider 167, passed by the
75th Legislature (1997).

The board will review its rules which became effective prior to
September 1, 1999. The assessment made by the agency at this
time indicates that the reasons for adoption or readopting these rules
continues to exist. This assessment will be continued during the rule

review process. Each rule will be reviewed to determine whether
it is obsolete, whether the rule reflects current legal and policy
considerations, and whether the rule reflects current procedures of the
department. The review of all rules must be completed by August
31, 2003.

Comments to the review may be submitted in writing within 30
days following the publication of this notice in theTexas Registerto
Jeanette Hilsabeck, Professional Licensing and Certification, Texas
Department of Health, 1100 West 49th Street, Austin, Texas 78756.

TRD-9905590
Paul H. Murphy, PhD.
Chair
Texas Board of Licensure for Professional Medical Physicists
Filed: September 1, 1999

♦ ♦ ♦
Texas State Board of Examiners of Marriage and Family
Therapists

Title 22, Part 35

The Texas State Board of Examiners of Marriage and Family
Therapists (board) will review and consider for readoption, revision
or repeal rules in 22 Texas Administrative Code, Part XXXV, Chapter
801, Licensure and Regulation of Marriage and Family Therapists.
The review and consideration is being conducted in accordance
with Government Code, §2001.039, formerly known as General
Appropriations Act, Article IX, Rider 167, passed by the 75th
Legislature (1997).

The board will review its rules which became effective prior to
September 1, 1999. The assessment made by the agency at this
time indicates that the reasons for adoption or readopting these rules
continues to exist. This assessment will be continued during the rule
review process. Each rule will be reviewed to determine whether
it is obsolete, whether the rule reflects current legal and policy
considerations, and whether the rule reflects current procedures of the
department. The review of all rules must be completed by August
31, 2003.

Comments to the review may be submitted in writing within 30 days
following the publication of this notice in theTexas Registerto Bobby
Schmidt, Professional Licensing and Certification, Texas Department
of Health, 1100 West 49th Street, Austin, Texas 78756.

TRD-9905589
George Pulliam
Chairman
Texas State Board of Examiners of Marriage and Family Therapists
Filed: September 1, 1999

♦ ♦ ♦
Texas State Board of Medical Examiners

Title 22, Part 9

The Texas State Board of Medical Examiners proposes to review
Chapter 163 (§§163.1-163.17), concerning Licensure, pursuant to the
Appropriations Act of 1997, House Bill 1, Article IX, §167.

The Texas State Board of Medical Examiners is contemporaneously
proposing the repeal of §§163.1-163.17 and new §§163.1-163.12
elsewhere in this issue of theTexas Register.

The agency’s reason for adopting the rules contained in this chapter
continues to exist.
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Comments on the proposed review may be submitted to Pat Wood,
P.O. Box 2018, MC-901, Austin, Texas, 78768-2018.

TRD-9905681
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Filed: September 3, 1999

♦ ♦ ♦
The Texas State Board of Medical Examiners reproposes the review
of Chapter 173 (§173.1), concerning Applications, pursuant to the
Appropriations Act of 1997, House Bill 1, Article IX, §167.

The rule review was originally proposed in the September 18, 1998,
issue of theTexas Register(23 TexReg 9583). The rule review was
then reproposed in the March 5, 1999, issue of theTexas Register(24
TexReg 1642).

The Texas State Board of Medical Examiners is contemporaneously
withdrawing the repeal of §173.1 elsewhere in this issue of theTexas
Register. The repeal was previously published in the July 2, 1999,
issue of theTexas Register(24 TexReg 4957). The new repeal of
§173.1 is published in the proposed section of this issue of theTexas
Register.

Comments on the proposed review may be submitted to Pat Wood,
P.O. Box 2018, MC-901, Austin, Texas, 78768-2018.

TRD-9905682
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Filed: September 3, 1999

♦ ♦ ♦
The Texas State Board of Medical Examiners reproposes the review
of Chapter 175 (§§175.1-175.4), concerning Schedule of Fees and
Penalties, pursuant to the Appropriations Act of 1997, House Bill 1,
Article IX, §167.

The rule review was originally proposed in the September 18, 1998,
issue of theTexas Register(23 TexReg 9583). The rule review was
then reproposed in the March 5, 1999, issue of theTexas Register(24
TexReg 1642).

The Texas State Board of Medical Examiners is contemporaneously
withdrawing the repeal of §§175.1-175.4 and new §§175.1-175.5
elsewhere in this issue of theTexas Register. The repeal and
replacement of this chapter was previously published in the July 2,
1999, issue of theTexas Register(23 TexReg 11543). A new repeal
and replacement of Chapter 175 is published in the proposed section
of this issue of theTexas Register.

Elsewhere in this issue of theTexas Register, the Texas State Board
of Medical Examiners is contemporaneously adopting an amendment
to §175.1 on an emergency basis.

Comments on the proposed review may be submitted to Pat Wood,
P.O. Box 2018, MC-901, Austin, Texas, 78768-2018.

TRD-9905683
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Filed: September 3, 1999

♦ ♦ ♦

Texas State Board of Examiners of Perfusionists

Title 22, Part 33

The Texas State Board of Examiners of Perfusionists (board) will
review and consider for readoption, revision or repeal rules in 22
Texas Administrative Code, Part XXXIII, Chapter 761, Perfusionists.
The review and consideration is being conducted in accordance
with the Government Code, §2001.039, formerly known as General
Appropriations Act, Article IX, Rider 167, passed by the 75th
Legislature (1997).

The board will review its rules which became effective prior to
September 1, 1999. The assessment made by the agency at this
time indicates that the reasons for adopting or readopting these rules
continues to exist. This assessment will be continued during the rule
review process. Each rule will be reviewed to determine whether
it is obsolete, whether the rule reflects current legal and policy
considerations, and whether the rule reflects current procedures of
the board. The review of all rules must be completed by August 31,
2003.

Comments on the review may be submitted in writing within 30 days
following the publication of this notice in theTexas Registerto Bobby
Schmidt, Professional Licensing and Certification, Texas Department
of Health, 1100 West 49th Street, Austin, Texas 78756.

TRD-9905587
Debra Sue Douglas
Chairperson
Texas State Board of Examiners of Perfusionists
Filed: September 1, 1999

♦ ♦ ♦
Public Utility Commission of Texas

Title 16, Part 2

The Public Utility Commission of Texas files this notice of intention
to review §23.49 relating to Telephone Extended Area Service
(EAS) and Expanded Toll-free Local Calling Areas pursuant to the
Appropriations Act of 1997, House Bill 1 (HB), Article IX, §167
(section 167). Project Number 20788 has been assigned to the review
of this rule section.

As part of this review process, the commission is proposing the repeal
of §23.49 and is proposing new §§26.217 relating to Administration
of Extended Area Service Requests, 26.219 relating to Administration
of Expanded Local Calling Service Requests, and 26.221 relating
to Applications to Establish or Increase Expanded Local Calling
Service Surcharges in Chapter 26, Substantive Rules Applicable to
Telecommunications Service Providers to replace this section. The
proposed new sections and the proposed repeal may be found in the
Proposed Rules section of theTexas Register.The commission will
accept comments on the §167 requirement in the comments filed on
proposed the proposed new sections.

Any questions pertaining to this notice of intention to review should
be directed to Rhonda Dempsey, Rules Coordinator, Office of
Regulatory Affairs, Public Utility Commission of Texas, 1701 North
Congress Avenue, Austin, Texas 78711-3326 or at voice telephone
(512) 936-7308.

16 TAC §23.49. Telephone Extended Area Service (EAS) and
Expanded Toll-free Local Calling Areas.

TRD-9905612
Rhonda Dempsey
Rules Coordinator
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Public Utility Commission of Texas
Filed: September 3, 1999

♦ ♦ ♦
The Public Utility Commission of Texas files this notice of intention
to review §23.58 relating to Pay-Per-Call Information Services Call
Blocking pursuant to the Appropriations Act of 1997, House Bill 1
(HB), Article IX, §167 (section 167). Project Number 17709 has
been assigned to the review of this rule section.

As part of this review process, the commission is proposing the
repeal of §23.58 and is proposing new §26.124 of this title (relating
to Pay-Per-Call Information Services Call Blocking) in Chapter
26, Substantive Rules Applicable to Telecommunications Service
Providers to replace this section. The proposed new section and the
proposed repeal may be found in the Proposed Rules section of the
Texas Register.The commission will accept comments on the Section
167 requirement in the comments filed on proposed new §26.124.

Any questions pertaining to this notice of intention to review should
be directed to Rhonda Dempsey, Rules Coordinator, Office of
Regulatory Affairs, Public Utility Commission of Texas, 1701 North
Congress Avenue, Austin, Texas 78711-3326 or at voice telephone
(512) 936-7308.

16 TAC §23.58. Pay-Per-Call Information Services Call Blocking.

TRD-9905664
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: September 3, 1999

♦ ♦ ♦
Adopted Rule Reviews
Texas State Board of Medical Examiners

Title 22, Part 9

The Texas State Board of Medical Examiners adopts the review
of Chapter 164 (§164.1), concerning Advertising, pursuant to the
Appropriations Act of 1997, House Bill, Article IX, §167. The
proposed review was published in the July 2, 1999, issue of theTexas
Register(24 TexReg 5030).

No comments were received regarding the rule review.

The agency’s reason for adopting the rule contained in this chapter
continues to exist.

This concludes the review of Chapter 164, Advertising.

TRD-9905684
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Filed: September 3, 1999

♦ ♦ ♦
The Texas State Board of Medical Examiners adopts the review of
Chapter 165 (§§165.1-165.3), concerning Medical Records, pursuant
to the Appropriations Act of 1997, House Bill, Article IX, §167. The
proposed review was published in the July 2, 1999, issue of theTexas
Register(24 TexReg 5030).

No comments were received regarding the rule review.

The agency’s reason for adopting the rules contained in this chapter
continues to exist.

This concludes the review of Chapter 165, Medical Records.

TRD-9905685
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Filed: September 3, 1999

♦ ♦ ♦
The Texas State Board of Medical Examiners adopts the review
of Chapter 168 (§168.1), concerning Persons With Criminal Back-
grounds, pursuant to the Appropriations Act of 1997, House Bill,
Article IX, §167. The proposed review was published in the July 2,
1999, issue of theTexas Register(24 TexReg 5030).

No comments were received regarding the rule review.

The agency’s reason for adopting the rule contained in this chapter
continues to exist.

This concludes the rule review of Chapter 168, Persons With Criminal
Backgrounds.

TRD-9905686
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Filed: September 3, 1999

♦ ♦ ♦
The Texas State Board of Medical Examiners adopts the review of
Chapter 169 (§§169.1-169.8), concerning Authority of Physicians to
Supply Drugs, pursuant to the Appropriations Act of 1997, House
Bill, Article IX, §167. The proposed review was published in the
July 2, 1999, issue of theTexas Register(24 TexReg 5030).

No comments were received regarding the rule review.

The agency’s reason for adopting the rules contained in this chapter
continues to exist.

This concludes the review of Chapter 169, Authority of Physicians
to Supply Drugs.

TRD-9905687
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Filed: September 3, 1999

♦ ♦ ♦
The Texas State Board of Medical Examiners adopts the review
of Chapter 179 (§§179.1-179.6), concerning Investigation Files,
pursuant to the Appropriations Act of 1997, House Bill 1, Article
IX, §167. The proposed review was published in the July 2, 1999,
issue of theTexas Register(24 TexReg 5030).

The Texas State Board of Medical Examiners is contemporaneously
adopting an amendment to §179.2 elsewhere in this issue of theTexas
Register.

No comments were received regarding the rule review.

The agency’s reason for adopting the rules contained in this chapter
continues to exist.

This concludes the review of Chapter 179, Investigation Files.
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TRD-9905688
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Filed: September 3, 1999

♦ ♦ ♦
The Texas State Board of Medical Examiners adopts the review of
Chapter 180 (§180.1), concerning Rehabilitation Orders, pursuant to
the Appropriations Act of 1997, House Bill 1, Article IX, §167. The
proposed review was published in the July 2, 1999, issue of theTexas
Register(24 TexReg 5030).

No comments were received regarding the rule review.

The agency’s reason for adopting the rules contained in this chapter
continues to exist.

This concludes the review of Chapter 180, Rehabilitation Orders.

TRD-9905689
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Filed: September 3, 1999

♦ ♦ ♦
The Texas State Board of Medical Examiners adopts the review of
Chapter 188 (§188.1), concerning Complaint Procedure Notification,
pursuant to the Appropriations Act of 1997, House Bill 1, Article IX,
§167. The proposed review was published in the July 2, 1999, issue
of the Texas Register(24 TexReg 5030).

No comments were received regarding the rule review.

The agency’s reason for adopting the rules contained in this chapter
continues to exist.

This concludes the review of Chapter 188, Complaint Procedure
Notification.

TRD-9905690
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Filed: September 3, 1999

♦ ♦ ♦
The Texas State Board of Medical Examiners adopts the review of
Chapter 190 (§190.1), concerning Disciplinary Guidelines, pursuant
to the Appropriations Act of 1997, House Bill 1, Article IX, §167.
The proposed review was published in the July 2, 1999, issue of the
Texas Register(24 TexReg 5030).

No comments were received regarding the rule review.

The agency’s reason for adopting the rule contained in this chapter
continues to exist.

This concludes the review of Chapter 190, Disciplinary Guidelines.

TRD-9905691
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Filed: September 3, 1999

♦ ♦ ♦

The Texas State Board of Medical Examiners adopts the review of
Chapter 191 (§§191.1-191.5), concerning District Review Commit-
tees, pursuant to the appropriations Act of 1997, House Bill 1, Article
IX, §167. The proposed review was published in the July 2, 1999,
issue of theTexas Register(24 TexReg 5030).

No comments were received regarding the rule review.

The agency’s reason for adopting the rules contained in this chapter
continues to exist.

This concludes the review of Chapter 191, District Review Commit-
tees.

TRD-9905692
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Filed: September 3, 1999

♦ ♦ ♦
The Texas State Board of Medical Examiners adopts the review of
Chapter 196 (§§196.1-196.5), concerning Voluntary Surrender of a
Medical License, pursuant to the Appropriations Act of 1997, House
Bill 1, Article IX, §167. The proposed review was published in the
July 2, 1999, issue of theTexas Register(24 TexReg 5030).

No comments were received regarding the rule review.

The agency’s reason for adopting the rules contained in this chapter
continues to exist.

This concludes the review of Chapter 196, Voluntary Surrender of a
Medical License.

TRD-9905693
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Filed: September 3, 1999

♦ ♦ ♦
The Texas State Board of Medical Examiners adopts the review of
Chapter 198 (§198.1), concerning Unlicensed Practice, pursuant to
the Appropriations Act of 1997, House Bill 1, Article IX, §167. The
proposed review was published in the July 2, 1999, issue of theTexas
Register(24 TexReg 5030).

No comments were received regarding the rule review.

The agency’s reason for adopting the rule contained in this chapter
continues to exist.

This concludes the review of Chapter 198, Unlicensed Practice.

TRD-9905694
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Filed: September 3, 1999

♦ ♦ ♦
Public Utility Commission of Texas

Title 16, Part 2

The Public Utility Commission of Texas (commission) has completed
the review of Procedural Rules, Subchapter E (relating to Pleadings),
§§22.71 relating to Filing of Pleadings and Other Materials; 22.72
relating to Formal Requisites of Pleadings to be Filed with the
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Commission; 22.73 relating to General Requirements for Application;
22.74 relating to Service of Pleadings; 22.75 relating to Examination
and Correction of Pleadings; 22.76 relating to Amended Pleadings;
22.77 relating to Motions; 22.78 relating to Responsive Pleadings and
Emergency Action; 22.79 relating to Continuances; and 22.80 relating
to Commission Prescribed Forms as noticed in the March 12, 1999
Texas Register(24 TexReg 1844). The commission readopts §§22.71-
22.80 pursuant to the requirements of the Appropriations Act of 1997,
House Bill 1, Article IX, §167 (§167) and finds that the reason for
adopting these rules continues to exist. Project Number 20364 is
assigned to this proceeding.

The commission received no comments on the §167 requirement as
to whether the reason for adopting the rules continues to exist. As
part of this review process, the commission proposed amendments
to §§22.71-22.78 and §22.80 as published in theTexas Registeron
March 12, 1999 (24 TexReg 1708). The commission proposed no
changes to §22.79. The commission received comments on the pro-
posed amendments from Brazos Electric Power Cooperative, Inc.
(Brazos); Central Power and Light Company, Southwestern Elec-
tric Power Company and West Texas Utilities Company, collectively
the Central and South West Corporation of Texas Electric Operat-
ing Companies (CSW); Reliant Energy HL&P (Reliant); Southwest-
ern Bell Telephone Company (SWBT); and Texas Utilities Electric
Company (now TXU Electric Company) (TXU). A public hearing
and workshop on the proposed amendments was held at commission
offices on Wednesday, July 7, 1999. Representatives from AT&T
Communications of the Southwest (AT&T), Broyles and Pratt, P.C.,
Central and South West Corporation of Texas Electric Operating
Companies (CSW), Clark Thomas and Winters, I-Search, Lloyd Gos-
selink Blevins Rochelle Baldwin and Townsend (Lloyd Gosselink),
Reliant Energy HL&P (Reliant), Southwestern Public Service Com-
pany (SPS), Southwestern Bell Telephone Company (SWBT), and
TXU Electric Company (TXU) attended the public hearing and of-
fered comments. All comments are summarized in the preamble for
the adoption of the proposed amendments.

These sections are adopted under the Public Utility Regulatory Act,
Texas Utilities Code Annotated §14.002 and §14.052 (Vernon 1998)
which provides the commission with the authority to make and en-
force rules reasonably required in the exercise of its powers and ju-
risdiction, including rules of practice and procedure.

Cross-Index to Statutes: Public Utility Regulatory Act §14.002 and
§14.052.

16 TAC §22.71. Filing of Pleadings and Other Materials.

16 TAC §22.72. Formal Requisites of Pleadings to be Filed with the
Commission.

16 TAC §22.73. General Requirements for Applications.

16 TAC §22.74. Service of Pleadings.

16 TAC §22.75. Examination and Correction of Pleadings.

16 TAC §22.76. Amended Pleadings.

16 TAC §22.77. Motions.

16 TAC §22.78. Responsive Pleadings and Emergency Action.

16 TAC §22.79. Continuances.

16 TAC §22.80. Commission Prescribed Forms.

TRD-9905613
Rhonda Dempsey
Rules Coordinator
Public Utilty Commission of Texas

Filed: September 3, 1999

♦ ♦ ♦
Texas Workers’ Compensation Commission

Title 28, Part 2

In accordance with the General Appropriation Act, Article IX,
§167, 75th Legislature, 1997, the General Appropriations Act,
Section 9-10, 76th Legislature, 1999 and Texas Government Code
§2001.039 as added by Senate Bill 178, 76th Legislature, and
pursuant to the notice of intention to review published in the May
7, 1999, issue of theTexas Register(24 TexReg 3548), the Texas
Workers’ Compensation Commission has reviewed and considered
for readoption the following rules in Title 28, Part II of the Texas
Administrative Code:

Chapter 133 Benefits–Medical Benefits

§133.1. Information Required in Communications.

§133.2. Sharing Medical Reports and Test Results.

§133.3. Responsibilities of Treating Doctor.

§133.100. Required Medical Reports.

§133.101. Initial Medical Report.

§133.102. Subsequent Medical Report.

§133.103. Specific Medical Report.

§133.104. Consultant Medical Reports.

§133.105. Physical or Occupational Therapy Report.

§133.106. Fair and Reasonable Fees for Required Reports and
Records.

§133.206. Spinal Surgery Second Opinion Process.

§133.300. Carrier Payment of Bills from Health Care Providers.

§133.301. Carrier Audit of Bills from Health Care Providers.

§133.302. Notification of Intent to Perform On-Site Audit.

§133.303. Procedure for On-Site Audits: Payments After Audit.

§133.304. Notice of Medical Payment Dispute.

§133.305. Request for Medical Dispute Resolution.

§133.401. Orders for Production of Documents.

§133.402. Delivery of Order: Compliance.

§133.403. Noncompliance: Enforcement.

The Texas Workers’ Compensation Commission (the Commission)
has assessed whether the reasons for adopting or readopting these
rules continue to exist. No comments were received regarding the
review of these rules.

As a result of the review, the Commission has determined that
the reason for adoption of the rules continues to exist. Elsewhere
in this issue of theTexas Register§133.304 and §133.305 are
proposed to be repealed and their general content adopted in new
rules. Sections 133.1, 133.4, and 133.300-133.303 are proposed
to be amended. Therefore, the Commission readopts the rules in
Chapter 133 recognizing that they may soon be revised or repealed,
in accordance with the Administrative Procedure Act.

TRD-9905758
Susan Cory
General Counsel
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Texas Workers’ Compensation Commission
Filed: September 8, 1999

♦ ♦ ♦
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IN ADDITION
The Texas Register is required by statute to publish certain documents, including applications to purchase
control of state banks, notices of rate ceilings, changes in interest rate and applications to install remote
service units, and consultant proposal requests and awards.

To aid agencies in communicating information quickly and effectively, other information of general interest to
the public is published as space allows.



Texas Department of Agriculture
Notice of Public Hearing

The Texas Department of Agriculture (the department) will hold a
public hearing to take public comment on proposed amendments to
§§17.51-17.56 and new §17.57 and §17.58 of the department’s pro-
motional marketing regulations and the repeal of §17.60, concern-
ing the Go Texan NativeScape Certification program. The proposed
amendments and new §17.57 concern the use of the department’s
promotional marketing marks, and the GO TEXAN membership pro-
gram. New §17.58 concerns the establishment of the GO TEXAN
beef program. The proposal was published in the September 3, 1999
issue of theTexas Register(24 TexReg 6919). The hearing will be
held on Monday, September 27, 1999, beginning at 8:30 a.m. at the
department’s offices located at 1700 North Congress, Room 924A,
Austin, Texas 78711.

For more information, please contact Brent Wiseman, Director for
Horticulture Marketing, Texas Department of Agriculture, P.O. Box
12847, Austin, Texas 78711, (512) 463-7472.

TRD-9905762
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Filed: September 8, 1999

♦ ♦ ♦
Office of the Attorney General
Texas Water Pollution Enforcement Settlement Notice

Notice is hereby given by the State of Texas of the following
proposed resolution of an environmental enforcement lawsuit under
the Texas Health and Safety Code and Water Code. Before the
State may settle a judicial enforcement action under the Health and
Safety Code and Water Code, the State shall permit the public to
comment in writing on the proposed judgment. The Attorney General
will consider any written comments and may withdraw or withhold
consent to the proposed agreed judgment if the comments disclose
facts or considerations that indicate that the consent is inappropriate,
improper, inadequate, or inconsistent with the requirements of the
Code.

Case Title and Court: Harris County and the State of Texas v. Sasher
L.C., Patricia Ann Wood, and Adel Sheshtawy, Case No. 98-58312,
in the District Court of Harris County, Texas

Nature of Defendant’s Operations: Defendants are owners/operators
of four homes located in Harris County in the Stoneheath subdivision,
which are in violation of the Texas Health & Safety Code and the
Water Code. Remediation of the violations for the four homes is the
subject of this litigation and proposed settlement.

Proposed Agreed Judgment: The judgment permanently and manda-
torily enjoins Defendants from causing, suffering, allowing, or per-
mitting the discharge of sewage into or adjacent to a water of the
state without authorization by the TNRCC at or near 14302 Sasher
Lane, 14306 Sasher Lane, 14311 Sasher Lane, and 14315 Sasher
Lane located in the Stoneheath subdivision. Also, all four homes
shall remain vacant until either (1) permanent sanitary sewer, on-site
septic, or sewage treatment plant service is arranged and installed for
those houses or (2) water service is disconnected to those houses.
Defendant shall pay $3,000 in civil penalties and $2,000 in attorney
fees.

For a complete description of the proposed settlement, the complete
proposed Agreed Final Judgment and Permanent Injunction should be
reviewed. Requests for copies of the judgment, and written comments
on the proposed settlement should be directed to Leela R. Fireside,
Assistant Attorney General, Office of the Texas Attorney General, P.
O. Box 12548, Austin, Texas 78711-2548, (512) 463-2012, facsimile
(512) 320-0052. Written comments must be received within 30 days
of publication of this notice to be considered.

TRD-9905606
Rick Gilpin
Assistant Attorney General
Office of Attorney General
Filed: September 3, 1999

♦ ♦ ♦
Center for Rural Health Initiatives
Notice: Extend Deadline for the Request for the Proposals-
Medically Underserved Community State Matching Incentive
Program
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The Notice of Request for Proposals (RFP) for the Center for Rural
Health Initiatives was published in the April 2, 1999, issue of the
Texas Register(24 TexReg 2775), TRD Number 9901676. The
original deadline has been changed from May 21, 1999, to the new
deadline of November 15, 1999. The original of the Medically
Underserved Community State Matching Incentive Program must be
received by Janet Leubner, Rural Health Specialist, Center for Rural
Health Initiatives, P.O. Drawer 1708, Austin, Texas 78767, on or
before 5:00 p.m., Central Daylight Saving Time, on November
15, 1999. No facsimiles will be accepted.

TRD-9905599
Robert J. "Sam" Tessen
Executive Director
Center for Rural Health Initiatives
Filed: September 2, 1999

♦ ♦ ♦
Coastal Coordination Council
Notice and Opportunity to Comment on Requests for Consis-
tency Agreement/Concurrence Under the Texas Coastal
Management Program

On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP
goals and policies identified in 31 TAC Chapter 501. Requests for
federal consistency review were received for the following projects(s)
during the period of August 27, 1999, through September 3, 1999:

FEDERAL AGENCY ACTIONS:

Applicant: Dennis Buckner; Location: The project is located at
9002 Flamingo Isle Boulevard in the Flamingo Isle Subdivision
approximately 4 miles northwest of Galveston, Galveston County,
Texas; CCC Project No.: 99-0307-F1; Description of Proposed
Action: The applicant proposes to place fill to construct foundation
pads for a single-family dwelling with a driveway, a water well pump
house, and a barn with a driveway in wetlands adjacent to Basford
Bayou. The applicant proposes that approximately 355 cubic yards
and 9 cubic yards of fill in jurisdictional area will be required for
the house foundation pad and access drive. Approximately 130 cubic
yards and 2.7 cubic yards of fill in jurisdictional area will be required
for the barn foundation pad and access drive, and approximately 6.26
cubic yards of fill in jurisdictional area will be required for the water
well pad; Type of Application: U.S.A.C.E. permit application #21673
under §10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A. 403),
and §404 of the Clean Water Act (33 U.S.C.A. §§125-1387).

Applicant: County of Galveston in care of Engineering Department;
Location: The project is located in Rollover Bay and on Gulf of
Mexico beaches, Bolivar Peninsula, Caplen and Gilchrist, Galveston
County, Texas; CCC Project No.: 99-0308-F1; Description of
Proposed Action: The applicant proposes to hydraulically dredge
up to 300,000 cubic yards of sand during each of multiple projects
over the duration of the permit term from within a proposed sand
borrow area and to use the dredged material to fill geotubes and to
renourish public beaches; Type of Application: U.S.A.C.E. permit
application #21755 under §10 of the Rivers and Harbors Act of 1899
(33 U.S.C.A. 403), and §404 of the Clean Water Act (33 U.S.C.A.
§§125-1387).

FEDERAL AGENCY ACTIVITIES:

Applicant: Gulf of Mexico Fishery Management Council; CCC
Project No.: 99-0309-F2; Description of Proposed Activity: Pursuant
to the Magnuson Stevens Fishery Conservation and Management Act,
the applicant proposes to add to the "Regulatory Amendment to the
Reef Fish Fishery Management Plan to Set 1999 Gag/Black Grouper
Management Measures (Revised)" the following four (4) actions:
increase the minimum size limit for gag for the commercial fishery
and the recreational fishery; increase the minimum size limit for black
grouper; implement a seasonal closure on commercial harvest and a
prohibition on sale of gag, black, and red grouper; close areas 5 and
9 year-round to all fishing under the jurisdiction of the Gulf Council
with a 4-year sunset clause.

Applicant: U.S. Navy - Environmental Assessment for Advanced
Sensors Testing in the military Training Area Offshore Corpus Christi,
Texas; CCC Project No.: 99-0310-F2; Description of Proposed
Activity: This Environmental Assessment (EA) has been prepared
and proposed by the U.S. Department of the Navy (DoN) to evaluate
potential environmental impacts of the testing and demonstration of
the Advanced Sensors (A/S) advanced concept technologies at Corpus
Christi, Texas. This mine countermeasure system is sponsored by the
Office of Naval Research and managed by Coastal Systems Station,
Naval Surface Warfare Center, Panama City, Florida. This EA was
prepared in compliance with the National Environmental Policy Act
(NEPA) of 1969 (42 U.S.C. §4332); theCouncil of Environmental
Quality (CEQ) Regulation for Implementing the Procedural Provisions
of the NEPA(40 C.F.R. §§1500-1508); and the DoN Procedures
for Implementing NEPA (32 C.F.R. §775). The area proposed for
conducting the demonstration of A/S is located in the Gulf of Mexico
in the shallow and very shallow water marine environment offshore
of Padre Island, near Corpus Christi, Texas. The proposed test area
measures approximately 30 square nautical miles and is within the
boundaries of the U.S. Navy Very Shallow Water/Littoral Training
Area that was established in 1995.

Pursuant to §306(d)(14) of the Coastal Zone Management Act of
1972 (16 U.S.C.A. §§1451-1464), as amended, interested parties
are invited to submit comments on whether a proposed action is,
or is not consistent with the Texas Coastal Management Program
goals and policies, and whether the action should be referred to
the Coastal Coordination Council for review. Further information
for the applications listed above may be obtained from Ms. Janet
Fatheree, Council Secretary, Coastal Coordination Council, 1700
North Congress Avenue, Room 617, Austin, Texas 78701-1495,
or janet.fatheree@glo.state.tx.us. Persons are encouraged to submit
written comments as soon as possible within 30 days of publication
of this notice. Comments should be sent to Ms. Fatheree at the above
address or by fax at 512/475-0680.

TRD-9905757
Larry R. Soward
Chief Clerk, General Land Office
Coastal Coordination Council
Filed: September 8, 1999

♦ ♦ ♦
Comptroller of Public Accounts
Notice of Request for Proposals

Notice of Issuance of Request for Proposals: Pursuant to Chapter
2254, Subchapter B, Texas Government Code, the Comptroller of
Public Accounts (Comptroller) announces the issuance of its Request
for Proposals (RFP) for a statistician to provide consulting services to
the Comptroller in connection with the 1999 and Year 2000 Property
Value Studies ("Study"). The services sought under this RFP will
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require the services and advice of a statistician to assist Comptroller
staff in the review and evaluation of statistical plans and other issues
relating to the Study. The successful proposer or proposers will be
expected to begin performance of the contract on or about October
25, 1999.

Contact: Parties interested in submitting a proposal should contact
William Clay Harris, Legal Counsel, Comptroller of Public Accounts,
111 East 17th St., Room G-24, Austin, Texas, 78744, telephone
number: (512) 305-8673, to obtain a copy of the RFP. The RFP will
be available for pick-up at the above-referenced address on Friday,
September 17, 1999, after 2:00 p.m., Central Zone Time (CZT), and
during normal business hours thereafter. The Comptroller also plans
to place the RFP on the Texas Marketplace after 2:00 p.m. on Friday,
September 17, 1999. All written inquiries and mandatory letters of
intent to propose must be received at the above-referenced address
prior to 2:00 p.m. (CZT) on Monday, October 4, 1999.

Closing Date: Proposals must be received in Legal Counsel’s Office
no later than 2:00 p.m. (CZT), on Friday, October 15, 1999.
Proposals received after this time and date will not be considered.

Award Procedure: Proposals may be subject to evaluation by a
committee based on the evaluation criteria set forth in the RFP. The
committee will determine which proposal best meets these criteria
and will make a recommendation to the Deputy Comptroller, who will
then make a recommendation to the Comptroller. The Comptroller
will make the final decision. A proposer may be asked to clarify
its proposal which may include an oral presentation, prior to final
selection.

The Comptroller reserves the right to accept or reject any or all
proposals submitted. The Comptroller of Public Accounts is under
no legal or other obligation to execute a contract on the basis of this
notice or the distribution of an RFP. Neither this notice nor the RFP
commits the Comptroller to pay for any costs incurred prior to the
execution of a contract.

The anticipated schedule of events is as follows: Issuance of RFP
- September 17, 1999, 2:00 p.m. CZT; Mandatory Letter of Intent
and Questions Due - October 4, 1999, 2 p.m. CZT; Proposals Due -
October 15, 1999, 2:00 p.m. CZT; Contract Execution - October 22,
1999, or as soon thereafter as practical; Commencement of Project
Activities - October 25, 1999. Issued in Austin, Texas, on September
17, 1999. David R. Brown Legal Counsel Comptroller of Public
Accounts

TRD-9905759
Pamela Ponder
Senior Legal Counsel
Comptroller of Public Accounts
Filed: September 8, 1999

♦ ♦ ♦
Texas Department of Criminal Justice
Request for Qualifications

The Texas Department of Criminal Justice (TDCJ) hereby provides
notice of a Request for Qualifications (RFQ) from all interested and
qualified experts to perform clinical evaluations to determine if sex
offenders eligible for civil commitment suffer from a behavioral
abnormality that makes the sex offender likely to engage in a
predatory act of sexual violence. Experts will make a clinical
assessment of sex offenders based on testing for psychopathy, a
clinical interview, and other appropriate assessments and techniques.
Upon determination that a sex offender does suffer from a behavioral

abnormality that makes the sex offender likely to engage in a
predatory act of sexual violence, the expert may be required to
testify in court during a civil commitment case against the sex
offender. Civil commitment cases will be tried in Montgomery
County, Texas. The Special Prosecution Unit located in Walker
County will reimburse expenses incurred by the civil commitment
expert relating to testimony in court. Evaluations would be conducted
statewide at TDCJ facilities housing sex offenders.

These services are being procured pursuant to Chapter 2254, Sub-
chapter A, Texas Government Code.

TDCJ anticipates awarding multiple contracts for a term of one year,
each at an amount not to exceed $10,000.

Interested parties should contact Jana Carlson, Contract Administra-
tor, at (409) 294-6781 in order to request a copy of the RFQ package.
The estimated issue date of the RFQ is September 10, 1999.

TRD-9905771
Carl Reynolds
General Counsel
Texas Department of Criminal Justice
Filed: September 8, 1999

♦ ♦ ♦
Deep East Texas Council of Governments
Request for Proposal for Professional Grant Consultant Ser-
vices

The Deep East Texas Council of Governments is seeking proposals
from qualified vendors for professional grant consultant services
pertaining to government affairs in the state of Texas, including local,
state and federal levels of government and economic development.

The service of duties include:

1. Serve as coordinator of special projects as determined by the
Executive Director;

2. Provide DETCOG with reports and updates on any and all
activities that may affect DETCOG;

3. Assist DETCOG in preparing for press conference and/or
testimony before local, state, and federal government bodies;

4. Assist DETCOG in economic development activities, including
but not limited to grant procurement, local, state, and federal zone
designations for the region, and information on recruitment and
expansion of businesses.

Contractor Requirements:

The proposal should include a proposed staffing of the project, a
summary of experience of staff member that will perform most of
the work, overall qualifications of the consultant in projects of this
nature. A summary of direct and related project experience, and an
estimated schedule and fee for accomplishing the overall scope of
services.

Funding of this project will be dependent upon the successful
recruitment of federal, state grant funds, by DETCOG and/or the
consultant.

Proposals should be submitted to: Walter G. Diggles, Executive
Director, Deep East Texas Council of Governments, 274 E. Lamar,
Jasper, Texas 75951, phone (409) 384-5704.

DEADLINE
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Proposals should be received by 5:00 PM on Friday, September 17,
1999.

TRD-9905635
Walter G. Diggles
Executive Director
Deep East Texas Council of Governments
Filed: September 3, 1999

♦ ♦ ♦
General Land Office
Notice of Contract Award

Pursuant to §2254.021, Texas Government Code, the General Land
Office (GLO) files this notice of a contract award to Grayson R. Cecil,
Cecil Consulting, 4814 Yoakum Blvd., Houston, Texas 77006. A
Notice of Request for Contract Services Proposals for these consulting
services was published in the September 4, 1998, issue of theTexas
Register(23 TexReg 9121).

The consultant will: (1) survey coastal stakeholders for potential
projects and map the sites; (2) review potential restoration projects
that have been identified and evaluate each project; (3) visit potential
sites to confirm locations and assess restoration feasibility; (4) hold
public workshops on potential restoration projects, and (5) prepare
findings to be reported to the GLO.

This award has been denominated as GLO Contract Number 99-
124R and compensation shall not exceed the amount of $73,000.
The contract period begins on June 1, 1999, and terminates on May
31, 2000. A minimum of seven (7) copies of the final report and
other required work products shall be provided to the GLO no later
than May 31, 2000.

TRD-9905604
Larry R. Soward
Chief Clerk, General Land Office
General Land Office
Filed: September 2, 1999

♦ ♦ ♦
Notice of Public Hearings

The Texas General Land Office (GLO) will hold public hearings
to allow the public to comment on the proposed addition of new
Subchapter B of Chapter 15 relating to Coastal Erosion Planning and
Response. The new subchapter concerns implementation of the Joe
Faggard Coastal Erosion and Response Act, 76th Legislature, 1999,
Regular Session, Senate Bill (SB) 1690 (CEPRA). The proposed rules
outline the process by which the GLO will evaluate and assist in the
funding of coastal erosion studies and projects in cooperation with
qualified project partners. The GLO may expend funds from the
coastal erosion response account, which was established by CEPRA,
to support a study or project cooperatively undertaken by the GLO
and a qualified project partner.

The locations and times for the public hearings are as follows:

Wednesday, September 29, 1999:

Brownsville, 6-8 p.m., Cameron County Commissioner’s Courtroom
(4th Floor), 964 E. Harrison.

Thursday, September 30, 1999:

Corpus Christi, 6-8 p.m., Texas A&M University-Corpus Christi,
University Center, Lone Star Ballroom, 6300 Ocean Drive.

Friday, October 1, 1999:

Houston, 6-8 p.m., University of Houston-Clear Lake, Bayou Build-
ing, Room 1313, 2700 Bay Area Boulevard.

TRD-9905756
David Dewhurst
Commissioner
General Land Office
Filed: September 8, 1999

♦ ♦ ♦
Texas Department of Health
Notice of Revocation of Certificates of Registration

The Texas Department of Health, having duly filed complaints
pursuant to 25 Texas Administrative Code §289.205, has revoked
the following certificates of registration: Dermot J. Durcan, M.D.,
P.A., Houston, R07769, August 26, 1999; Highway 303 Chiropractic
Clinic, Inc., Grand Prairie, R15556, August 26, 1999; Triple G
Ventures, Fort Stockton, R18595, August 26, 1999; Spine Care and
Rehabilitation, Houston, R22142, August 26, 1999.

A copy of all relevant material is available for public inspection at the
Bureau of Radiation Control, Texas Department of Health, Exchange
Building, 8407 Wall Street, Austin, Texas, Monday-Friday, 8:00 a.m.
to 5:00 p.m. (except holidays).

TRD-9905761
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: September 8, 1999

♦ ♦ ♦
Texas Department of Housing and Community
Affairs
Notice of Administrative Hearing (MHD1997003332I)

The Manufactured Housing Division will have an administrative
hearing onWednesday, September 22, 1999, 1:00 p.mand will
meet at the State Office of Administrative Hearing Office, Stephen
F. Austin Building, 1700 North Congress, 11th Floor, Suite 1100, in
Austin, Texas.

AGENDA:

Administrative Hearing before an administrative law judge of the
State Office of Administrative Hearings in the matter of the Texas De-
partment of Housing and Community Affairs vs. Richard Burwell to
hear alleged violations of §7(d) of the Act and §80.125(e) of the Rules
regarding obtaining, maintaining or possessing a valid installer’s li-
cense. SOAH 332-99-1681. Department MHD1997003332I.

Contact: Jerry Schroeder, P.O. Box 12489, Austin, Texas 78711-
2489, (512) 475-3589.

TRD-9905768
Daisy Stiner
Executive Director
Texas Department of Housing and Community Affairs
Filed: September 8, 1999

♦ ♦ ♦
Notice of Administrative Hearing (MHD1998002445UI)
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The Manufactured Housing Division will have an administrative
hearing onTuesday, September 21, 1999, 9:00 a.m.and will meet
at the State Office of Administrative Hearing Office, Stephen F. Austin
Building, 1700 North Congress, 11th Floor, Suite 1100, in Austin,
Texas.

AGENDA:

Administrative Hearing before an administrative law judge of the
State Office of Administrative Hearings in the matter of the Texas
Department of Housing and Community Affairs vs. Britt Stewart
aka Brett Stewart to hear alleged violations of §7(d) of the Act and
§80.125(e) of the Rules regarding obtaining, maintaining or possess-
ing a valid installer’s license. SOAH 332-99-1680. Department
MHD1998002445UI.

Contact: Jerry Schroeder, P.O. Box 12489, Austin, Texas 78711-
2489, (512) 475-3589.

TRD-9905767
Daisy Stiner
Executive Director
Texas Department of Housing and Community Affairs
Filed: September 8, 1999

♦ ♦ ♦
Notice of Public Hearing for the Texas Department of Hous-
ing and Community Affairs Residential Mortgage Revenue
and Revenue Refunding Bonds

Notice is hereby given of a public hearing to be held by the Texas
Department of Housing and Community Affairs (the "Department")
at 507 Sabine Street, Room 437, Austin, Texas, at 12:00 p.m. on
October 7, 1999, with respect to an issue of residential mortgage
revenue bonds (the "Bonds") to be issued in an aggregate face amount
of not more than $182,585,000 by the Department.

A portion of the proceeds of the Bonds will be used to finance
an estimated $120,000,000 single family residential mortgage loans
made to eligible very low, low and moderate income first-time home
buyers for the purchase of homes located within the State of Texas.
A portion of the proceeds of the Bonds may be used to refund
a portion of the outstanding Texas Housing Agency (predecessor
to the Department) GNMA Collateralized Home Mortgage Revenue
Bonds, Series 1989A and Series 1989B. A portion of the proceeds
of the Bonds may be used to refund a portion of the outstanding
Texas Housing Agency (predecessor to the Department) Residential
Mortgage Revenue Bonds, Series 1988A and Series 1989A. A portion
of the proceeds of the Bonds will be used to refund all or a portion
of the Department’s outstanding Single Family Mortgage Revenue
Refunding Tax-Exempt Commercial Paper Notes, Series A (AMT).

For purposes of the Department’s mortgage loan finance programs,
eligible borrowers generally will include individuals and families
whose family income does not exceed, (i) for families of three or
more persons, 115% (140% in certain targeted areas) of the area
median income, and (ii) for individuals and families of two persons,
100% (120% in certain targeted areas) of the area median income.
The Department anticipates setting aside approximately 30% of the
funds made available for borrowers of very low income (60% of area
median income) for approximately one year. In addition, substantially
all of the borrowers under the programs will be required to be persons
who have not owned a principal residence during the preceding three
years. Further, residences financed with loans under the programs
will be subject to certain other limitations, including limits on the
purchase prices of the residences being acquired. All the limitations
described in this paragraph are subject to revision and adjustment

from time to time by the Department pursuant to applicable federal
law and Department policy.

All interested parties are invited to attend such public hearing to
express their views with respect to the Department’s mortgage loan
finance program and the issuance of the Bonds. Questions or requests
for additional information may be directed to Ed Morris at the Texas
Department of Housing and Community Affairs, 507 Sabine Street,
8th Floor, Austin, Texas 78701; (512) 475-3987.

Persons who intend to appear at the hearing and express their views
are invited to contact Ed Morris in writing in advance of the hearing.
Any interested persons unable to attend the hearing may submit their
views in writing to Ed Morris prior to the date scheduled for the
hearing.

TDHCA WEBSITE: www.tdhca.state.tx.us/hf.htm

Individuals who require child care to be provided at the hearing should
contact Dina Gonzalez at (512) 475-3757 at least five days before the
hearing so that appropriate arrangements can be made.

Individuals who require auxiliary aids for the hearing should contact
Gina Arenas, ADA Responsible Employee, at (512) 475-3943, or
Relay Texas at 1-800-735-2989 at least two days before the hearing
so that appropriate arrangements can be made.

This notice is published and the above-described hearing is to be
held in satisfaction of the requirements of State law and §147(f) of
the Internal Revenue Code of 1986, as amended, regarding the public
approval prerequisite to the exclusion from gross income for federal
income tax purposes of interest on the Future Notes and the Bonds.

TRD-9905764
Daisy Stiner
Executive Director
Texas Department of Housing and Community Affairs
Filed: September 8, 1999

♦ ♦ ♦
Houston-Galveston Area Council
Request for Proposal

The Houston-Galveston Area Council (H-GAC) is issuing a Call for
Projects for the H-GAC Alternative Fuel Vehicle Program. Funding
for the program is provided through the Congestion Mitigation Air
Quality (CMAQ) federal grant program. These funds are provided
to assist in the conversion of public and private sector fleets to an
approved alternative fuel, including compressed and liquefied natural
gas, propane, electricity, ethanol, and methanol.

This program will pay up to 75% of the incremental cost of
the acquisition of original equipment manufactured vehicles or for
conversion of existing or new fleet vehicles. Local match of 25% is
required from the applicant. Local, state and federal government
entities within the eight-county Houston-Galveston severe ozone
nonattainment area (Brazoria, Chambers, Fort Bend, Galveston,
Harris, Liberty, Montgomery and Waller counties) are eligible, as are
public-private partnerships proposing projects that are cooperatively
implemented under agreements between the public and private sectors
and/or non-profit entities.

With this notice, H-GAC will accept proposals from September 10,
1999, and will continue to do so until February 29, 2000. Application
packets are available by calling Kristen Bishop, Clean Cities Coordi-
nator at (713) 993-4568 or e-mail tocleancities@hgac.cog.tx.us.
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CONTACT: Kristen Bishop, Houston-Galveston Area Council, P.O.
Box 22777, 3555 Timmons Lane, Houston, TX 77227-2777.

TRD-9905789
Alan Clark
MPO Director
Houston-Galveston Area Council
Filed: September 9, 1999

♦ ♦ ♦
Texas Department of Insurance
Insurer Services

The following applications have been filed with the Texas Department
of Insurance and are under consideration:

Application for incorporation to the State of Texas by TEXAS
SELECT LLOYDS INSURANCE COMPANY, a domestic lloyds
company. The home office is in Plano, Texas.

Application to change the name of GERLING GLOBAL REINSUR-
ANCE CORPORATION OF AMERICA to CONSTITUTION IN-
SURANCE COMPANY, a foreign fire and casualty company. The
home office is in New York, New York.

Application to change the name of CONSTITUTION REINSUR-
ANCE CORPORATION to GERLING GLOBAL REINSURANCE
CORPORATION OF AMERICA, a foreign fire and casualty com-
pany. The home office is in New York, New York.

Application to do business in the State of Texas by LIFEMARK
HEALTH PLAN OF TEXAS, LLC, a domestic health maintenance
organization (HMO). The home office is in Houston, Texas.

Application to change the name of VESTA COUNTY MUTUAL IN-
SURANCE COMPANY to ELM COUNTY MUTUAL INSURANCE
COMPANY, a domestic fire and casualty company. The home office
is in Dallas, Texas.

Application to do business in the State of Texas by GENERAL &
COLOGNE LIFE RE OF AMERICA, a foreign life company. The
home office is in Stamford, Connecticut.

Application to change the name of PROVIDENT MUTUAL LIFE IN-
SURANCE COMPANY to PROVFIRST AMERICA LIFE INSUR-
ANCE COMPANY, a foreign life company. The home office is in
Berwyn, Pennsylvania.

Application to change the name of PROVIDENT MUTUAL LIFE
AND ANNUITY COMPANY OF AMERICA to PROVFIRST
AMERICA LIFE AND ANNUITY COMPANY, a foreign life
company. The home office is in Newark, Delaware.

Any objections must be filed with the Texas Department of Insurance,
addressed to the attention of Kathy Wilcox, 333 Guadalupe Street,
M/C 305-2C, Austin, Texas 78701.

TRD-9905766
Bernice Ross
Deputy Chief Clerk
Texas Department of Insurance
Filed: September 8, 1999

♦ ♦ ♦
Third Party Administrator Applications

The following third party administrator (TPA) applications have
been filed with the Texas Department of Insurance and are under
consideration.

Application for incorporation in Texas of AmCare Management, Inc.,
a domestic third party administrator. The home office is Houston,
Texas.

Any objections must be filed within 20 days after this notice was filed
with the Secretary of State, addressed to the attention of Charles M.
Waits, MC 107-5A, 333 Guadalupe, Austin, Texas 78714-9104.

TRD-9905765
Bernice Ross
Deputy Chief Clerk
Texas Department of Insurance
Filed: September 8, 1999

♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Enforcement Orders

An agreed order amendment was entered regarding CRAIG PEN-
FOLD DBA VILLAGE OAKS MOBILE HOME COMMUNITY,
Docket No. 1997-0637-MWD-E; TNRCC ID No. 12667-001; En-
forcement ID No. 11433 on August 26, 1999 assessing $23,760 in
administrative penalties.

Information concerning any aspect of this order may be obtained
by contacting Cecily Small Gooch, Staff Attorney at (817)469-6750
or Laurie Eaves, Enforcement Coordinator at (512) 239-4495, Texas
Natural Resource Conservation Commission, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding DEAN LUMBER COM-
PANY, INC., Docket No. 1998-0506-SWR-E; TNRCC SWR No.
32629; Enforcement ID No. 12128 on August 26, 1999 assessing
$12,000 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Ali Abazari, Staff Attorney at (512) 239-5915 or Thomas
Greimel, Enforcement Coordinator at (512) 239-5690, Texas Natural
Resource Conservation Commission, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding UBALDO GOMEZ DBA
JLG TRUCKING, Docket No. 1997-0743- AIR-E; TNRCC ID No.
EE-0466-Q on August 26, 1999 assessing $4,000 in administrative
penalties.

Information concerning any aspect of this order may be obtained by
contacting Laura Kohansov, Staff Attorney at (512) 239-2029 or Stacy
Young, Enforcement Coordinator at (512) 239-1899, Texas Natural
Resource Conservation Commission, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding FELIX ESCOBEDO DOING
BUSINESS AS FELIX AND SONS BODY SHOP, Docket No. 1997-
0220-AIR-E; Account No. HX-0679-A; Enforcement ID No. 10025
on August 26, 1999 assessing $500 in administrative penalties.

Information concerning any aspect of this order may be obtained
by contacting Sheila Smith, Enforcement Coordinator at (512) 239-
1670 or Ali Abazari, Staff Attorney at (512) 239-5915, Texas Natural
Resource Conservation Commission, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding YOGESH GANDHI DBA
THE PARTY KEG, Docket No. 1998-0550- PST-E; TNRCC PST
ID No. 0006788; Enforcement ID No. 12513 on August 26, 1999
assessing $16,250 in administrative penalties.
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Information concerning any aspect of this order may be obtained
by contacting William Puplampu, Staff Attorney at (512) 239-0677
or Sushil Modak, Enforcement Coordinator at (512) 239-2142, Texas
Natural Resource Conservation Commission, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding DWAYNE BARKER, Docket
No. 1996-0702-LII-E; License No. 4443 on August 26, 1999
assessing $3,000 in administrative penalties.

Information concerning any aspect of this order may be obtained
by contacting Laura Kohansov, Staff Attorney at (512) 239-2029 or
Karen Berryman, Enforcement Coordinator at (512) 239-2172, Texas
Natural Resource Conservation Commission, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding NUCLEAR SOURCES AND
SERVICES, INC., Docket No. 1998- 0735-IHW-E; TNRCC ID
No. 50269 on August 26, 1999 assessing $85,250 in administrative
penalties.

Information concerning any aspect of this order may be obtained by
contacting Robin Houston, Staff Attorney at (512) 239-0682 or Tim
Haase, Enforcement Coordinator at (512) 239-6007, Texas Natural
Resource Conservation Commission, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding G.B.’S SELF SERVE, INC.,
Docket No. 1997-0692-PST-E; TNRCC Facility ID No. 27375 on
August 26, 1999 assessing $6,250 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Richard O’Connell, Staff Attorney at (512) 239-5528 or
Craig Fleming, Enforcement Coordinator at (512) 239-5806, Texas
Natural Resource Conservation Commission, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding THE CITY OF ARANSAS
PASS, Docket No. 1998-0917-PST-E; TNRCC ID No. 0058642 on
August 26, 1999 assessing $5,000 in administrative penalties.

Information concerning any aspect of this order may be obtained
by contacting Richard O’Connell, Staff Attorney at (512) 239-5528
or Frank Muser, Enforcement Coordinator at (512) 239-6951, Texas
Natural Resource Conservation Commission, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding RELIANT ENERGY HOUS-
TON LIGHTING & POWER - T.H. WHARTON ELECTRIC GEN-
ERATING STATION, Docket No. 1998-1541-AIR-E; Account No.
HG-0357-S; Enforcement ID No. 13251 on August 26, 1999 assess-
ing $6,250 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Miriam Hall, Enforcement Coordinator at (512) 239-1044,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding BORGER ENERGY ASSO-
CIATES L.P., Docket No. 1998-1488-AIR- E; Account No. HW-
0081-I; Enforcement ID No. 13210 on August 26, 1999 assessing
$2,500 in administrative penalties with $500 deferred.

Information concerning any aspect of this order may be obtained by
contacting Sheila Smith, Enforcement Coordinator at (512) 239-1670,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding MR. LORENZO BORREGO
DBA BORREGO MOTORS, Docket No. 1998-1338-AIR-E; Ac-

count No. EE-0772-G; Enforcement ID No. 12101 on August 26,
1999 assessing $1,875 in administrative penalties.

Information concerning any aspect of this order may be obtained
by contacting Stacey Young, Enforcement Coordinator at (512) 239-
1899, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding FAST LUBE INCORPO-
RATED, Docket No. 1998-1172-AIR-E; TNRCC ID No. EE-0880-
C; Enforcement ID No. 301 on August 26, 1999 assessing $1,000 in
administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting John Sumner, Staff Attorney at (512) 239-0497 or Stacey
Young, Enforcement Coordinator at (512) 239-1899, Texas Natural
Resource Conservation Commission, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding CHEVRON U.S.A., INC.,
Docket No. 1998-0854-AIR-E; TNRCC ID No. EE-0015-H on
August 26, 1999 assessing $200,000 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Mary Riser, Staff Attorney at (512) 239-6224 or Stacey
Young, Enforcement Coordinator at (512) 239-1899, Texas Natural
Resource Conservation Commission, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding AMERICAN HAT COM-
PANY, INC., Docket No. 1998-1299-AIR-E; Account No. MQ-0283-
G on August 26, 1999 assessing $2,500 in administrative penalties
with $500 deferred.

Information concerning any aspect of this order may be obtained by
contacting Miriam Hall, Enforcement Coordinator at (512) 239-1044,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding CURIEL CONSTRUCTION,
INC. & CURIEL TRUCKING, INC., Docket No. 1998-1400-AIR-E;
Account No. EE-0739-E on August 26, 1999 assessing $3,750 in
administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Ali Abazari, Staff Attorney at (512) 239-5915 or Sheila
Smith, Enforcement Coordinator at (512) 239-1670, Texas Natural
Resource Conservation Commission, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding SAFETY-KLEEN SYSTEMS,
INCORPORATED, Docket No. 1998- 1344-AIR-E; Account No.
DF-0042-K; Enforcement ID No. 13111 on August 26, 1999
assessing $3,750 in administrative penalties with $2,250 deferred.

Information concerning any aspect of this order may be obtained by
contacting Scottie Aplin, Staff Attorney at (512) 239-2941 or Stacey
Young, Enforcement Coordinator at (512) 239-1899, Texas Natural
Resource Conservation Commission, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding W.R. MEADOWS, INCOR-
PORATED, Docket No. 1999-0228-AIR- E; Account No. TA-1014-
B; Enforcement ID No. 834 on August 26, 1999 assessing $2,000 in
administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Sheila Smith, Enforcement Coordinator at (512) 239-1670,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.
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An agreed order was entered regarding U.S. DENRO STEELS, INC.,
Docket No. 1999-0356-AIR-E; Air Account No. CI-0170-H on
August 26, 1999 assessing $2,500 in administrative penalties with
$500 deferred.

Information concerning any aspect of this order may be obtained by
contacting Miriam Hall, Enforcement Coordinator at (512) 239-1044,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding DEAF SMITH COUNTY
FRESH WATER SUPPLY DISTRICT NO. 1, Docket No. 1998-
0765-MLM-E; PWS No. 0590002 on August 26, 1999 assessing
$5,950 in administrative penalties with $5,350 deferred.

Information concerning any aspect of this order may be obtained by
contacting Sandy VanCleave, Enforcement Coordinator at (512) 239-
0667, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding W. R. COFFEY DOING
BUSINESS AS C & L LAND DEVELOPMENT AND ATHENS
LAND COMPANY, Docket No. 1998-0009-MLM-E; TNRCC ID
1070235; Enforcement ID No. 11790 on August 26, 1999 assessing
$9,840 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Mary Risner, Staff Attorney at (512) 239-6224 or Sabelyn
Pussman, Enforcement Coordinator at (512) 239-6061, Texas Natural
Resource Conservation Commission, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding AMERADA HESS CORPO-
RATION, Docket No. 1998-0580-MLM-E; TNRCC ID No. 39033;
TNRCC Permit No. 02070; Enforcement ID No. 1623 on August
26, 1999 assessing $278,063 in administrative penalties.

Information concerning any aspect of this order may be obtained
by contacting Paul Sarahan, Staff Attorney at (512) 239-3424,
Thomas Jecha, Enforcement Coordinator at (512) 239-2576 or
Karen Berryman, Enforcement Coordinator at (512) 239-2172, Texas
Natural Resource Conservation Commission, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding R & R REMEDIATION
SERVICES, INC., Docket No. 1999-0112- MLM-E; SWR No.
84235; PST ID No. 81073 on August 26, 1999 assessing $13,370 in
administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Ali Abazari, Staff Attorney at (512) 239-5915 or Susan
Johnson, Enforcement Coordinator at (512) 239-2555, Texas Natural
Resource Conservation Commission, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding GENERAL MOTORS COR-
PORATION, Docket No. 1998-1358-IWD- E; LPST L-91748 on Au-
gust 26, 1999 assessing $750 in administrative penalties with $150
deferred.

Information concerning any aspect of this order may be obtained by
contacting Michelle Harris, Enforcement Coordinator at (512) 239-
0492, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding CHEVRON PRODUCTS
COMPANY, Docket Nos. 1998-0555-IWD- E and 1998-0556-IWD;
TNRCC ID Nos. L-91463 and L-93787 on August 26, 1999 assessing
$1,950 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Richard O’Connell, Staff Attorney at (512) 239-5528 or
Michael Meyer, Enforcement Coordinator at (512) 239-4492, Texas
Natural Resource Conservation Commission, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding BROADWAY SHRIMP AND
OYSTERS, INC., Docket No. 1998- 0484-IWD-E; No TNRCC
Permit; Enforcement ID No. 12457 on August 26, 1999 assessing
$3,000 in administrative penalties.

Information concerning any aspect of this order may be obtained
by contacting William Puplampu, Staff Attorney at (512) 239-0677
or Brian Lehmkuhle, Enforcement Coordinator at (512) 239-4482,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding PORT OF HOUSTON
AUTHORITY, Docket No. 1998-1379-IWD-E; Registration No.
L-102741 on August 26, 1999 assessing $1,500 in administrative
penalties.

Information concerning any aspect of this order may be obtained by
contacting Michael Meyer, Enforcement Coordinator at (512) 239-
4492, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding THE CITY OF MABANK,
Docket No. 1999-0305-PWS-E; PWS No. 1290005 on August 26,
1999 assessing $500 in administrative penalties with $100 deferred.

Information concerning any aspect of this order may be obtained by
contacting Sandy VanCleave, Enforcement Coordinator at (512) 239-
0667, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding CHONG’S ASSOCIATES
INC DBA MARKET SQUARE FOOD MARKET, Docket No. 1999-
0077-PWS-E; PWS No. 0200544 on August 26, 1999 assessing
$1,575 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Elvia Maske, Enforcement Coordinator at (512) 239-0884,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding RURAL BARDWELL WA-
TER SUPPLY CORPORATION, Docket No. 1997-0996-PWS-E;
PWS 0700023 on August 26, 1999 assessing $6,629 in administrative
penalties with $1,326 deferred.

Information concerning any aspect of this order may be obtained by
contacting Terry Thompson, Enforcement Coordinator at (512) 239-
6095, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding LONNY BURNAMAN DBA
RIVER RUN WATER SYSTEM, Docket No. 1999-0076-PWS-
E; PWS No. 0200575 on August 26, 1999 assessing $2,250 in
administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Elvia Maske, Enforcement Coordinator at (512) 239-0884,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding CRATON TAYLOR DBA
4-T WATER COMPANY DBA HERITAGE OAK ADDITION PUB-
LIC WATER SUPPLY, Docket No. 1999-0254-PWS-E; PWS No.
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2200090; Enforcement ID No. 13040 on August 26, 1999 assessing
$2,188 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Subhash Jain, Enforcement Coordinator at (512) 239-5867,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding SUNSET PARK WATER
CORPORATION DBA SUNSET PARK SUBDIVISION, Docket No.
1999-0306-PWS-E; PWS No. 2130022 on August 26, 1999 assessing
$3,938 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Sandy VanCleave, Enforcement Coordinator at (512) 239-
0667, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding LEESA SUMNER DBA
FEED BOX, Docket No. 1999-0100-PWS-E; PWS No. 1070213
on August 26, 1999 assessing $1,500 in administrative penalties.

Information concerning any aspect of this order may be obtained
by contacting Steven Lopez, Enforcement Coordinator at (512) 239-
1896, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding VICKI SEYER DBA
GREENVILLA MOBILE HOME PARK, Docket No. 1998-0485-
PWS-E; TNRCC PWS ID No. 0840067 on August 26, 1999
assessing $2,500 in administrative penalties.

Information concerning any aspect of this order may be obtained
by contacting Scott McDonald, Staff Attorney at (512) 239-6005 or
Sandy VanCleave, Enforcement Coordinator at (512) 239-0667, Texas
Natural Resource Conservation Commission, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding BILKISH LAKHANI AND
TEXAS SUNNYLAND INC., Docket No. 1998-0596-PWS-E; PWS
No. 0200436; Enforcement ID No. 12564 on August 26, 1999
assessing $2,844 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Heather Otten, Staff Attorney at (512) 239-1738 or Sandy
VanCleave, Enforcement Coordinator at (512) 239-0667, Texas Nat-
ural Resource Conservation Commission, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding W. OAK PHOENIX CORP.,
Docket No. 1998-0200-PWS-E; PWS No. 1160097 on August 26,
1999 assessing $2,188 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Gilbert Angelle, Enforcement Coordinator at (512) 239-
4489, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding CAPRI INTERESTS, INC.
DBA SPIN-N-MARKET #15, Docket No. 1999-0246-PWS-E; PWS
No. 1460121 on August 26, 1999 assessing $2,500 in administrative
penalties.

Information concerning any aspect of this order may be obtained by
contacting Gayle Zapalac, Enforcement Coordinator at (512) 239-
1136, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding THE TOWN OF HACK-
BERRY, Docket No. 1998-1445-MWD-E; WQ Permit No. 13434-

001; Enforcement ID No. 8144 on August 26, 1999 assessing $7,500
in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Laurie Eaves, Enforcement Coordinator at (512) 239-4495,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding THE CITY OF MINEOLA,
Docket No. 1998-0870-MWD-E; WQ Permit No. 10349-001;
Enforcement ID No. 8416-2 on August 26, 1999 assessing $1,875 in
administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Eric Reese, Enforcement Coordinator at (512) 239-2611,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding THE CITY OF POTTSBORO,
Docket No. 1998-0871-MWD-E; WQ Permit No. 10591-001;
Enforcement ID No. 8188 on August 26, 1999 assessing $7,000
in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Pamela Campbell, Enforcement Coordinator at (512) 239-
4493, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding ACTON MUNICIPAL UTIL-
ITY DISTRICT, Docket No. 1998-1518- MWD-E; WQ Permit No.
11208-001 on August 26, 1999 assessing $2,000 in administrative
penalties.

Information concerning any aspect of this order may be obtained by
contacting Brian Lehmkuhle, Enforcement Coordinator at (512) 239-
4482, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding WEST HARRIS COUNTY
MUNICIPAL UTILITY DISTRICT No. 10, Docket No. 1999-0088-
MWD-E; WQ Permit No. 12171-001 on August 26, 1999 assessing
$9,375 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Sheila Smith, Enforcement Coordinator at (512) 239-1670,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding SVI CORPORATION (FOR-
MERLY DBA STOCKHAM VALVES AND FITTINGS, INC.),
Docket No. 1998-1115-MWD-E; WQ Permit No. 12456-001 on
August 26, 1999 assessing $2,500 in administrative penalties.

Information concerning any aspect of this order may be obtained
by contacting Laura Kohansov, Staff Attorney at (512) 239-2029 or
Karen Berryman, Enforcement Coordinator at (512) 239-2172, Texas
Natural Resource Conservation Commission, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding BOB SMITH DBA WIND-
FERN MOBILE HOME PARK, Docket No. 1998-0494-MWD-E;
TNRCC WQ Permit No. 13509-001 on August 26, 1999 assessing
$18,750 in administrative penalties.

Information concerning any aspect of this order may be obtained
by contacting Scott McDonald, Staff Attorney at (512) 239-6005 or
Pamela Campbell, Enforcement Coordinator at (512) 239-4493, Texas
Natural Resource Conservation Commission, P.O. Box 13087, Austin,
Texas 78711-3087.
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An agreed order was entered regarding TOM J. MOORE CATTLE
COMPANY, INC., Docket No. 1998- 0069-AGR-E; No TNRCC
Permit; Enforcement ID No. 12052 on August 26, 1999 assessing
$15,500 in administrative penalties with $3,100 deferred.

Information concerning any aspect of this order may be obtained by
contacting Robin Houston, Staff Attorney at (512) 239-0682 or Laurie
Eaves, Enforcement Coordinator at (512) 239-4495, Texas Natural
Resource Conservation Commission, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding DANNY SCHENK DBA
NORTH CENTRAL TEXAS DAIRY, Docket No. 1998-1047-AGR-
E; Expired WQ Permit No. 03507 on August 26, 1999 assessing
$1,500 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Michael Meyer, Enforcement Coordinator at (512) 239-
4492, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding PROGRESSIVE DAIRIES
TEXAS, INC., Docket No. 1999-0476- AGR-E; WQ Permit No.
02946 on August 26, 1999 assessing $3,750 in administrative
penalties with $750 deferred.

Information concerning any aspect of this order may be obtained by
contacting Eric Reese, Enforcement Coordinator at (512) 239-2611,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding JOHAN DEBOER, Docket
No. 1998-1046-AGR-E; No TNRCC Permit on August 26, 1999
assessing $3,125 in administrative penalties.

Information concerning any aspect of this order may be obtained
by contacting Nathan Block, Staff Attorney at (512) 239-4706 or
Merrilee Gerberding, Enforcement Coordinator at (512) 239-4490,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding JOEL VESTAL, Docket No.
1998-1354-OSS-E; Installer Irrigation No. 1545; Enforcement ID No.
13051 on August 26, 1999 assessing $500 in administrative penalties
with $100 deferred.

Information concerning any aspect of this order may be obtained by
contacting Pamela Campbell, Enforcement Coordinator at (512) 239-
4493, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding MR. MOHAMMAD D.
MUNIR, Docket No. 1997-0968-PST-E; PST Facility ID No.
0030909 on August 26, 1999 assessing $12,500 in administrative
penalties with $11,000 deferred.

Information concerning any aspect of this order may be obtained by
contacting Gilbert Angelle, Enforcement Coordinator at (512) 239-
4489, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding NAUSHAD ALI VIRANI
DBA HONEY STOP #1, Docket No. 1998- 1404-PST-E; PST
Facility ID No. 0029412 on August 26, 1999 assessing $3,125 in
administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Ali Abazari, Staff Attorney at (512) 239-5915 or Erika
Fair, Enforcement Coordinator at (512) 239-6673, Texas Natural

Resource Conservation Commission, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding ADAN AND MELINDA
MARQUEZ DBA KOUNTRY GROCERY STORE, Docket No.
1998-1406-PST-E; PST Facility ID 39333; Enforcement ID No.
13067 on August 26, 1999 assessing $5,000 in administrative
penalties with $1,000 deferred.

Information concerning any aspect of this order may be obtained by
contacting Thomas Greimel, Enforcement Coordinator at (512) 239-
5690, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

A default order was entered regarding BAYOU, INC., Docket
No. 1998-0560-PST-E; TNRCC ID No. 27224; Enforcement ID
No. 12522 on August 26, 1999 assessing $5,000 in administrative
penalties.

Information concerning any aspect of this order may be obtained by
contacting John Peeler, Staff Attorney at (512) 239-3506 or Erika Fair,
Enforcement Coordinator at (512) 239-2545, Texas Natural Resource
Conservation Commission, P.O. Box 13087, Austin, Texas 78711-
3087.

A default order was entered regarding BILLY R. STRINGER DBA
NATIONAL CLEANING SYSTEMS, Docket No. 1998-0303-SLG-
E; TNRCC Sludge/Septage Transporter No. 22176; Enforcement ID
No. 12394 on August 26, 1999 assessing $14,600 in administrative
penalties.

Information concerning any aspect of this order may be obtained
by contacting William Puplampu, Staff Attorney at (512) 239-0677
or Brian Lehmkuhle, Enforcement Coordinator at (512) 239-4482,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding FERNANDO GOMEZ DBA
ACE ROOFING, Docket No. 1998-0336- MSW-E; Enforcement ID
No. 12320 on August 26, 1999 assessing $1,250 in administrative
penalties.

Information concerning any aspect of this order may be obtained by
contacting Laura Kohansov, Staff Attorney at (512) 239-2029 or John
Mead, Enforcement Coordinator at (512) 239-6010, Texas Natural
Resource Conservation Commission, P.O. Box 13087, Austin, Texas
78711-3087.

A default order was entered regarding TRENTON PICKETT, Docket
No. 1997-0255-MSW-E; TNRCC ID No. 2978; Enforcement ID No.
455030022 on August 26, 1999 assessing $27,360 in administrative
penalties.

Information concerning any aspect of this order may be obtained
by contacting Scott McDonald, Staff Attorney at (512) 239-6005 or
Randy Norwood, Enforcement Coordinator at (512) 239-1879, Texas
Natural Resource Conservation Commission, P.O. Box 13087, Austin,
Texas 78711-3087.

An order was entered regarding NAUSHAD VIRANI AND AL
HADI, Docket No. 1999-0239-PST-E; Facility ID No. 20766;
Enforcement ID No. 13450 on August 25, 1999.

Information concerning any aspect of this order may be obtained
by contacting Laura Kohansov, Staff Attorney at (512) 239-2029 or
Sushil Modak, Enforcement Coordinator at (512) 239-2142, Texas
Natural Resource Conservation Commission, P.O. Box 13087, Austin,
Texas 78711-3087.
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An order was entered regarding NAUSHAD VIRANI AND AL
HADI, Docket No. 1999-0240-PST-E; Facility ID No. 20784;
Enforcement ID No. 13450 on August 25, 1999.

Information concerning any aspect of this order may be obtained
by contacting Laura Kohansov, Staff Attorney at (512) 239-2029 or
Sushil Modak, Enforcement Coordinator at (512) 239-2142, Texas
Natural Resource Conservation Commission, P.O. Box 13087, Austin,
Texas 78711-3087.

An order was entered regarding GARY VAN CUNNINGHAM,
Docket No. 1998-0484-IWD-E on August 31, 1999 assessing $5,575
in administrative penalties and fees.

Information concerning any aspect of this order may be obtained
by contacting William Puplampu, Staff Attorney at (512) 239-0677,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An order was entered regarding JERRY ROBERTS DBA ROBERTS
GROCERY AND STATION, Docket No. 1998-0608-PST-E on
August 31, 1999 assessing $6,000 in administrative penalties with
$5,500 deferred.

Information concerning any aspect of this order may be obtained by
contacting William Puplampu, Staff Attorney at (512) 239-0677 or
Gloria Stanford, Enforcement Coordinator at (512) 239-1871, Texas
Natural Resource Conservation Commission, P.O. Box 13087, Austin,
Texas 78711-3087.

TRD-9905753
LaDonna Castañuela
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: September 7, 1999

♦ ♦ ♦
Notice of Application for Solid Waste Management Facility
Permit

For The Period of August 31, 1999 to September 7,

TRINITY WASTE SERVICES, 580 Huffines, Lewisville, Texas,
75056, has applied to the Texas Natural Resource Conservation
Commission (TNRCC) for a permit (Proposed Permit No. MSW-
2275) to authorize a new Type V Municipal Solid Waste Transfer
Station facility. The 7.9 acre site is located on Elliott Reeder Road,
approximately 0.55 miles southeast of the intersection of Carson street
and state Highway 121 in Fort Worth, Texas. The proposed site
covers approximately 7.9 acres and is estimated to receive 3,000 tons
of waste per day. If the permit is granted, the applicant would be
authorized to transfer 3,000 tons per day of municipal solid waste
and recycle up to approximately 20 tons per hour of old corrugated
cardboard material. The facility would be authorized to operate 24
hours per day seven days per week.

Written public comments and requests for a public meeting should
be submitted to the Office of the Chief Clerk, MC 105, TNRCC, P.O.
Box 13087, Austin, TX 78711-3087. A public meeting is intended
for taking public comment, and is not a contested case hearing. A
public meeting will be held when there is a significant degree of
public interest in the application.

For information, individual members of the general public may
contact the Office of Public Assistance at 1-800-687-4040. General
information regarding the TNRCC can be found at our web site at
www.tnrcc.state.tx.us.

TRD-9905751

LaDonna Castañuela
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: September 7, 1999

♦ ♦ ♦
Notice of Intent to Delete Hayes-Sammons Warehouse State
Superfund Site form the State Superfund Registry

The executive director of the Texas Natural Resource Conservation
Commission (TNRCC or commission) is issuing a public notice
of intent to delete (delist) the Hayes-Sammons Warehouse state
Superfund site from the state registry (state Superfund list) of sites
which may constitute an imminent and substantial endangerment
to public health and safety or the environment due to a release or
threatened release of hazardous substances into the environment.

The Hayes-Sammons site was originally proposed for listing on the
state Superfund registry on January 16, 1987 (12TexReg 205). The
site is located at East Eighth street and Miller Avenue in Mission,
Hidalgo County, Texas. The site covers approximately one city block
(2.5 acres) and consists of three parcels of land owned by separate
parties.

The Hayes-Sammons site was used for industrial purposes until
approximately 1968. Documented use of the property for pesticide
storage dates back to about 1945. Two warehouses were built on the
property and used by the Hayes-Sammons Chemical Company and its
successor companies for pesticide storage from 1945 to 1968. Since
then, the warehouses have been used for storage of personal items by
one of the property owners.

In 1995, a remedial investigation was conducted to define general site
characteristics and determine the nature and extent of contaminants
present at the site. Results of the field investigation and laboratory
analyses showed that the primary soil contaminants encountered at
the site are organochlorine pesticides and arsenic. The contamination
was generally confined to the upper two feet of soils near the brick and
sheet metal warehouse structures on the site. The site investigation
detected no contamination in the ground water.

A Baseline Risk Assessment Report evaluated the risks from exposure
to the contaminants at the site. The risk assessment used information
from the remedial investigation and standard toxicological exposure
assumptions that included the ingestion of contaminated soil, dermal
contact with contaminated soil, and inhalation of contaminated soil.
This information was used to estimate the potential for adverse
effects on human health and the environment for both current and
potential future exposure. The current receptors who were potentially
exposed to contaminants at the site include off-site workers and on-
site trespassers. All of the exposure scenarios produced a calculated
potential risk exceeding acceptable levels.

The TNRCC conducted a remedial action in accordance with a Ad-
ministrative Order and responsible parties. The remedial action in-
cluded excavation and removal of contaminated soils, demolition and
disposal of three storage buildings, and plugging and abandonment
of seven monitoring wells. All removed materials were transported
off-site to a permitted disposal facility and all excavated areas were
backfilled, graded, and hydro-mulched to provide a vegetative cover.
On October 1, 1998, a final inspection confirmed that all remedial
action activities instituted under the Administrative Order were com-
pleted.

Contaminants and waste deposited at the site have been remediated
to meet non-residential (i.e., industrial/commercial) soil criteria in
accordance with a plan designed to meet the requirements of 30
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Texas Administrative Code (TAC) §335.561, Risk Reduction Standard
Number 3, this regulation mandates that the remedy be designed to
eliminate or reduce, to the maximum extent practicable, substantial
present or future risk. In accordance with risk reduction standards
applicable at the time of this filing, industrial use is considered an
appropriate future use of the property.

The executive director has determined that the site no longer presents
an imminent and substantial endangerment to public health and safety
and the environment and is therefore eligible for deletion from the
list of sites proposed for the state Superfund registry as specified at
30 TAC §335.344(c).

In accordance with 30 TAC §335.344(b), the commission will hold a
public meeting if requested to do so by the public to receive comment
on this intended deletion. This meeting is not a contested case hearing
within the meaning of Texas Government Code, Chapter 2001. 30
TAC §335.344 (b) states that a meeting shall be held by request
of the executive director or by requests filed with the executive
director. Since the executive director does not intend to initiate a
public meeting, the commission will not hold a public meeting unless
the executive director receives a request for one before 5:00 p.m.,
October 18, 1999. If a public meeting is requested, notice shall be
provided by first class mail to all Potentially Responsible Parties and
other interested persons, and by publication in a newspaper of general
circulation in the Hidalgo county, at least 30 days before the date set
for the meeting. The person submitting the request must bear the
cost of the publication of the notice.

If a public meeting challenging this determination of eligibility for
deletion by the executive director is not requested by a Potentially
Responsible Party or any interested person(s) before the designated
date, the Hayes- Sammons Warehouse state Superfund site will be
deleted from the state Superfund list.

All inquiries regarding the Hayes-Sammons Warehouse state Super-
fund site or requests for a public meeting should be directed to Alvie
Nichols, TNRCC Project Manager, Remediation Division. MC-143,
P. O. Box 13087, Austin, TX 78711-3087; telephone (800) 633-9363
(calls within Texas only) or (512) 239-2439. A portion of the record
for the site, including documents pertinent to the executive direc-
tor’s determination, is available for review during regular business
hours at the Speer Memorial Library, 801 E. 12th Street, Mission,
Texas (956) 580-8755. The complete public file may be obtained
during regular business hours at the commission’s Records Manage-
ment Center, Building D, North Entrance, Room 190, 12100 Park 35
Circle, Austin, Texas 78753, telephone (800) 633-9363 (calls within
Texas only) or (512) 239-2920. Photocopying of file information is
subject to payment of a fee.

TRD-9905556
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: September 1, 1999

♦ ♦ ♦
Notices of Opportunity to Comment on Settlement Agree-
ments of Administrative Enforcement Actions

The Texas Natural Resource Conservation Commission (TNRCC or
commission) Staff is providing an opportunity for written public
comment on the listed Agreed Orders (AOs) pursuant to Texas Water
Code (the Code), §7.075, which requires that the TNRCC may not
approve these AOs unless the public has been provided an opportunity
to submit written comments. Section 7.075 requires that notice of

the proposed orders and of the opportunity to comment must be
published in theTexas Registerno later than the 30th day before
the date on which the public comment period closes, which in this
case isOctober 17, 1999. Section 7.075 also requires that the
TNRCC promptly consider any written comments received and that
the TNRCC may withhold approval of an AO if a comment discloses
facts or considerations that indicate the proposed AO is inappropriate,
improper, inadequate, or inconsistent with the requirements of the
Code, the Texas Health and Safety Code (THSC), and/or the Texas
Clean Air Act (the Act). Additional notice is not required if changes
to an AO are made in response to written comments.

A copy of each of the proposed AOs is available for public inspection
at both the TNRCC’s Central Office, located at 12100 Park 35 Circle,
Building C, 1st Floor, Austin, Texas 78753, (512) 239-1864 and at the
applicable Regional Office listed as follows. Written comments about
these AOs should be sent to the enforcement coordinator designated
for each AO at the TNRCC’s Central Office at P.O. Box 13087,
Austin, Texas 78711-3087 and must bereceived by 5:00 p.m. on
October 17, 1999. Written comments may also be sent by facsimile
machine to the enforcement coordinator at (512) 239-2550. The
TNRCC enforcement coordinators are available to discuss the AOs
and/or the comment procedure at the listed phone numbers; however,
§7.075 provides that comments on the AOs should be submitted to
the TNRCC inwriting .

(1)COMPANY: Bauke Mulder dba B&A Dairy; DOCKET NUM-
BER: 1999-0595-AGR-E; IDENTIFIER: Enforcement Identification
(ID) Number12380; LOCATION: Hico, Hamilton County, Texas;
TYPE OF FACILITY: dairy; RULE VIOLATED: 30 TAC §321.31
and the Code, §26.121, by allowing an unauthorized discharge of
wastewater and by failing to submit an administratively complete
permit application; PENALTY: $4,375; ENFORCEMENT COORDI-
NATOR: Sherry Smith, (512) 239-0572; REGIONAL OFFICE: 6801
Sanger Avenue, Suite 2500, Waco, Texas 76710-7826, (254) 751-
0335.

(2)COMPANY: Donnie Barnum; DOCKET NUMBER: 1999-0395-
OSS-E; IDENTIFIER: On- Site Sewage Installer Registration Number
1137; LOCATION: Brady, McCulloch County, Texas; TYPE OF FA-
CILITY: on-site sewage; RULE VIOLATED: 30 TAC §285.58(a)(6),
by failing to install an on-site sewage facility that met the mini-
mum standards; PENALTY: $100; ENFORCEMENT COORDINA-
TOR: Pam Campbell, (512) 239-4493; REGIONAL OFFICE: 301
West Beauregard Avenue, Suite 202, San Angelo, Texas 76903-6326,
(915) 655-9479.

(3)COMPANY: City of Booker; DOCKET NUMBER: 1998-1347-
MSW-E; IDENTIFIER: Municipal Solid Waste Permit Number 1943;
LOCATION: Booker, Lipscomb County, Texas; TYPE OF FACIL-
ITY: municipal solid waste landfill; RULE VIOLATED: 30 TAC
§330.4, by failing to submit Subtitle D upgrade documentation by re-
quired deadline; and 30 TAC §330.133, by failing to cover the active
portion of the landfill daily; PENALTY: $1,600; ENFORCEMENT
COORDINATOR: Jimmy Walker, (806) 353-9251; REGIONAL OF-
FICE: 3918 Canyon Drive, Amarillo, Texas 79109-4933, (806) 353-
9251.

(4)COMPANY: Calabrian Chemicals Corporation; DOCKET NUM-
BER: 1998-1469-MLM-E; IDENTIFIER: Solid Waste Registration
Number 30446, Air Account Number JE-0081-O, and Permit Num-
ber 01857; LOCATION: Port Neches, Jefferson County, Texas; TYPE
OF FACILITY: chemical manufacturing; RULE VIOLATED: 30 TAC
§335.4 and the Code, §26.121, by allowing discharges from the
cuprous chloride unit and a discharge of hazardous waste from a
rolloff box; 30 TAC §335.6(c), by failing to update the notice of
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registration; 30 TAC §335.112(a)(3), by failing to list on-site spill
response equipment description and location in the contingency plan;
30 TAC §101.4, §101.5, and the Act, §382.085(a) and (b), by al-
lowing the uncontrolled release of 31,660 pounds of sulfur dioxide;
and Permit Number 01857 and the Code, §26.121, by failing to meet
the permitted effluent limits and by failing to maintain the required
minimum of two feet of freeboard in the lower pond; PENALTY:
$13,550; ENFORCEMENT COORDINATOR: Susan Johnson, (512)
239-2555; REGIONAL OFFICE: 3870 Eastex Freeway, Suite 110,
Beaumont, Texas 77703-1892, (409) 898-3838.

(5)COMPANY: City of Centerville; DOCKET NUMBER: 1998-
1385-MWD-E; IDENTIFIER: Permit Number 10147-001; LOCA-
TION: Centervile, Leon County, Texas; TYPE OF FACILITY:
wastewater treatment; RULE VIOLATED: Permit Number 10147-001
and the Code, §26.121, by failing to ensure that effluent discharged
met the permitted limits; PENALTY: $3,000; ENFORCEMENT CO-
ORDINATOR: Brian Lehmkuhle, (512) 239-4482; REGIONAL OF-
FICE: 6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-7826,
(254) 751-0335.

(6)COMPANY: Mr. and Mrs. Lee R. Moyers dba G & M Oil
Company; DOCKET NUMBER: 1999-0444-PST-E; IDENTIFIER:
Petroleum Storage Tank (PST) ID Number 0036857; LOCATION:
Aspermont, Stonewall County, Texas; TYPE OF FACILITY: gasoline
dispensing station; RULE VIOLATED: 30 TAC §334.55(a)(3) by
failing to have the permanent removal from service of a underground
storage tank (UST) conducted by qualified personnel; PENALTY:
$1,000; ENFORCEMENT COORDINATOR: Lori Haynie, (915)
698-9674; REGIONAL OFFICE: 1977 Industrial Boulevard, Abilene,
Texas 79602-7833, (915) 698-9674.

(7)COMPANY: Greif Bros. Corporation; DOCKET NUMBER:
1998-0919-AIR-E; IDENTIFIER: Air Account Number HG-1221-O;
LOCATION: La Porte, Harris County, Texas; TYPE OF FACILITY:
drum manufacturing plant; RULE VIOLATED: 30 TAC §101.6(b)
and the Act, §382.085(b), by failing to create and maintain records of
recordable upsets; 30 TAC §115.423(a)(3) and the Act, §382.085(b),
by failing to demonstrate or determine an overall control efficiency
of 80% of the volatile organic compound (VOC) emissions; 30
TAC §116.115(a), Permit Number 20176, and the Act, §382.085(b),
by failing to maintain the incinerator at the required permitted
temperature; 30 TAC §116.116(a), Permit Number 20176, and the
Act, §382.085(b), by failing to represent in the permit the use of
airless spray guns; 30 TAC §116.115(a), Permit Number 20176, and
the Act, §382.085(b), by failing to maintain the required temperature
during cleanup operations and color changes, apply interior linings
in more than one paint booth at the same time, equip stack exits with
proper rain caps, notify and receive permit approval for replacing
the solvent cleaner, maintain interior coatings usage limit, institute
a monthly inspection and maintenance program for all existing paint
booths, existing ovens, the interior lining booths and flash off ovens,
record results of the monthly inspection, incorporate a sampling port
into the design of the incinerator stack, test the incinerator for total
VOC emissions, destruction efficiency, and the capture efficiency of
lining booths and ducts as required, meet the required testing time
frame, and submit the required report which demonstrates compliance
with all permit provisions; 30 TAC §116.116(a), Permit Number
20176, and the Act, §382.085(b), by failing to notify and receive
permit approval for changing to new coatings; 30 TAC §116.115(a),
Standard Exemption Number 27(a), and the Act §382.085(b), by
failing to install the required fabric filters in the polyethylene silos;
and 30 TAC §115.421(a)(9)(A)(i) and (iii), §116.115(c), Permit
Number 20176, and the Act, §382.085(b), by failing to comply with
the daily weighted average limits for interior protective coatings for

pails, drums, and extreme performance coating; PENALTY: $44,484;
ENFORCEMENT COORDINATOR: Anne Marie Callery, (713) 767-
3776; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston,
Texas 77023-1486, (713) 767-3500.

(8)COMPANY: Antonio Haghenbeck Y De La Lama Foundation,
Inc.; DOCKET NUMBER: 1998-1255-PST-E; IDENTIFIER: PST ID
Number 63226; LOCATION: Houston, Harris County, Texas; TYPE
OF FACILITY: convenience store with retail gasoline sales; RULE
VIOLATED: 30 TAC §115.246(7)(A) and the Act, §382.085(b), by
failing to provide all State II vapor recovery system (VRS) records
upon request; 30 TAC §115.248(1) and the Act, §382.085(b), by
failing to ensure that at least one facility representative receive Stage
II VRS training; and 30 TAC §115.244(1) and the Act, §382.085(b),
by failing to conduct daily inspections of the Stage II VRS at
the station; PENALTY: $3,150; ENFORCEMENT COORDINATOR:
Gayle Zapalac, (512) 239-1136; REGIONAL OFFICE: 5425 Polk
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767- 3500.

(9)COMPANY: Mohammad Bataineh and Nahad Hamed; DOCKET
NUMBER: 1999-0429-PST- E; IDENTIFIER: PST ID Number
0017583; LOCATION: Dallas, Dallas County, Texas; TYPE OF
FACILITY: gasoline sales; RULE VIOLATED: 30 TAC §115.241
and the Act, §382.085(b), by failing to install a Stage II VRS; 30
TAC §334.79(d)(3), by failing to provide an amended registration
for any change or additional information regarding USTs within
30 days of the occurrence of the change or addition, or within 30
days of the date on which the owner or operator first became aware
of the change or addition, 30 TAC §334.50(b)(1)(A), by failing to
ensure that all tanks are monitored for releases at a frequency of
at least once every month; and 30 TAC §334.93(b), by failing to
demonstrate financial responsibility for taking corrective action and
for compensating third parties for bodily injury and property damage
caused by accidental releases arising from the operation of petroleum
USTs; PENALTY: $6,160; ENFORCEMENT COORDINATOR:
Gayle Zapalac, (512) 239-1136; REGIONAL OFFICE: 1101 East
Arkansas Lane, Arlington, Texas 76010-6499, (817) 469-6750.

(10)COMPANY: Sajat, Incorporated dba K L & B Food Store;
DOCKET NUMBER: 1998- 1403-PST-E; IDENTIFIER: PST ID
Number 0065102; LOCATION: Baytown, Harris County, Texas;
TYPE OF FACILITY: convenience store with retail gasoline sales;
RULE VIOLATED: 30 TAC §115.245(2) and the Act, §382.085(b),
by failing to conduct annual pressure decay testing; PENALTY:
$1,000; ENFORCEMENT COORDINATOR: Trina K. Lewison,
(713) 767-3607; REGIONAL OFFICE: 5425 Polk Avenue, Suite H,
Houston, Texas 77023-1486, (713) 767-3500.

(11)COMPANY: K Truck Lines Incorporated dba K-Line Trucking;
DOCKET NUMBER: 1999- 0281-PST-E; IDENTIFIER: PST ID
Number 71663; LOCATION: Grand Prairie, Dallas County, Texas;
TYPE OF FACILITY: fleet refueling; RULE VIOLATED: 30 TAC
§334.6(b)(2), by failing to provide written notification prior to
initiating the removal of a UST system; 30 TAC §334.7(a)(1), by
failing to register two USTs in existence; and 30 TAC §334.21,
by failing to pay the required UST fees; PENALTY: $2,000;
ENFORCEMENT COORDINATOR: Julia McMasters, (512) 239-
5839; REGIONAL OFFICE: 1101 East Arkansas Lane, Arlington,
Texas 76010-6499, (817) 469-6750.

(12)COMPANY: Ali Chranya dba Monaville Grocery and General
Store; DOCKET NUMBER: 1999-0490-PWS-E; IDENTIFIER: Pub-
lic Water Supply (PWS) Number 2370043; LOCATION: Hempstead,
Waller County, Texas; TYPE OF FACILITY: public water supply;
RULE VIOLATED: 30 TAC §290.106(e) and the THSC, §341.033(d),
by failing to submit water samples for bacteriological analysis and
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by failing to provide public notice of failure to perform bacteriolog-
ical sampling; and the THSC, §341.041, by failing to pay the public
health safety fees; PENALTY: $3,438; ENFORCEMENT COORDI-
NATOR: Jayme Brown, (512) 239-1683; REGIONAL OFFICE: 5425
Polk Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(13)COMPANY: Reliant Energy, Incorporated; DOCKET NUMBER:
1999-0065-AIR-E; IDENTIFIER: Air Account Number FG-0020-V;
LOCATION: Thompsons, Fort Bend County, Texas; TYPE OF FA-
CILITY: electric generating station ; RULE VIOLATED: 30 TAC
§116.115(b), Permit Number 7705, and the Act, §382.085(b), by
failing to maintain records of daily tonnage of limestone unload-
ing; PENALTY: $6,250; ENFORCEMENT COORDINATOR: Sam
Akinola, (713) 767-3725; REGIONAL OFFICE: 5425 Polk Avenue,
Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(14)COMPANY: City of Romo; DOCKET NUMBER: 1999-0415-
PWS-E; IDENTIFIER: PWS Number 2140007; LOCATION: Roma,
Starr County, Texas; TYPE OF FACILITY: public water supply;
RULE VIOLATED: 30 TAC §290.46(d)(1), by failing to submit
copies of the monthly water works operation reports; PENALTY:
$3,125; ENFORCEMENT COORDINATOR: Shawn Stewart, (512)
239-6684; REGIONAL OFFICE: 1804 West Jefferson Avenue,
Harlingen, Texas 78550-5247, (956) 425-6010.

(15)COMPANY: Property Owners’ Association of Terlingua Ranch,
Inc.; DOCKET NUMBER: 1998-1110-PWS-E; IDENTIFIER: PWS
Number 0220004; LOCATION: Study Butte, Brewster County, Texas;
TYPE OF FACILITY: public water supply; RULE VIOLATED: 30
TAC §290.45(c)(1)(B)(i), by failing to meet the agency’s minimum
water system capacity requirements of 0.6 gallons per minute per
connection; 30 TAC §290.113, by failing to meet the commission’s
minimum water quality standards for sulfates and total dissolved
solids concentration; 30 TAC §290.44(d) and §290.46(u), by failing
to provide a minimum pressure of 35 pounds per square inch
throughout the distribution system under normal operating conditions;
30 TAC §246(f)(2) and (t), by failing to obtain a chlorine test kit
which uses the diethyl-p- phenylenediamine method and by failing
to maintain water storage facilities in a watertight condition; and 30
TAC §290.43(c)(3) and (4), by failing to provide a properly designed
overflow pipe for the elevated-ground storage tank and by failing
to provide a water level indicator for the elevated-ground storage
tank; PENALTY: $1,250; ENFORCEMENT COORDINATOR: Julia
McMasters, (512) 239- 5839; REGIONAL OFFICE: 7500 Viscount
Boulevard, Suite 147, El Paso, Texas 79925-5633, (915) 778-9634.

(16)COMPANY: Union Carbide Corporation; DOCKET NUMBER:
1998-1413-AIR-E; IDENTIFIER: Air Account Number GB-0076-J;
LOCATION: Texas City, Galveston County, Texas; TYPE OF FACIL-
ITY: petrochemical plant; RULE VIOLATED: 30 TAC §115.354(4),
§101.11(a), and the Act, §382.085(b), by failing to monitor three
relief valves within 24 hours of start of venting to the atmosphere;
PENALTY: $17,985; ENFORCEMENT COORDINATOR: Sam Aki-
nola, (713) 767-3725; REGIONAL OFFICE: 5425 Polk Avenue,
Suite H, Houston, Texas 77023-1486, (713) 767-3500.

TRD-9905746
Paul Sarahan
Director, Litigation Division
Texas Natural Resource Conservation Commission
Filed: September 7, 1999

♦ ♦ ♦
The Texas Natural Resource Conservation Commission (TNRCC or
commission) Staff is providing an opportunity for written public
comment on the listed Agreed Orders (AOs) pursuant to the Texas

Water Code (the Code), §7.075. Section 7.075 requires that before the
TNRCC may approve the AOs, the TNRCC shall allow the public
an opportunity to submit written comments on the proposed AOs.
Section 7.075 requires that notice of the opportunity to comment
must be published in theTexas Registernot later than the 30th day
before the date on which the public comment period closes, which
in this case isOctober 17, l999. Section 7.075 also requires that the
TNRCC promptly consider any written comments received and that
the TNRCC may withdraw or hold approval of an AO if a comment
discloses facts or considerations that the consent is inappropriate,
improper, inadequate, or inconsistent with the requirements of the
statutes and rules within the TNRCC’s Orders and permits issued
pursuant to the TNRCC’s regulatory authority. Additional notice of
changes to a proposed AO is not required to be published if those
changes are made in response to written comments.

A copy of each of the proposed AOs is available for public inspection
at both the TNRCC’s Central Office, located at 12100 Park 35 Circle,
Building A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at
the applicable Regional Office listed as follows. Written comments
about the AOs should be sent to the attorney designated for the AO
at the TNRCC’s Central Office at P.O. Box 13087, MC 175, Austin,
Texas 78711-3087 and must bereceived by 5:00 p.m. on October
17, l999. Written comments may also be sent by facsimile machine to
the attorney at (512) 239-3434. The TNRCC attorneys are available
to discuss the AOs and/or the comment procedure at the listed phone
numbers; however, §7.075 provides that comments on the AOs should
be submitted to the TNRCC inwriting .

(1 )COMPANY: City of Bandera; DOCKET NUMBER: 1998-0397-
MWD-E; TNRCC IDENTIFICATION (ID) NUMBER: 12454; LO-
CATION: Bandera, Bandera County, Texas; TYPE OF FACIL-
ITY: wastewater treatment plant; RULES VIOLATED: the Code,
§26.121 by placing sludge outside of the approved sludge drying
beds; PENALTY: $9,375; STAFF ATTORNEY: Nathan Block, Lit-
igation Division, MC 175, (512) 239-4706; REGIONAL OFFICE:
140 Heimer Road, Suite 360, San Antonio, Texas 78232-5042, (210)
490-3096. (2)COMPANY: Jerry M. Compton; DOCKET NUM-
BER: 1998-1382-OSS-E; TNRCC ID NUMBER: OS4986; LOCA-
TION: Athens, Henderson County, Texas; TYPE OF FACILITY:
sewage facility; RULES VIOLATED: Texas Health and Safety Code
(THSC), §366.051(c) by failing to obtain a permit and approved plan
prior to constructing an on-site sewage facility; PENALTY: $1,250;
STAFF ATTORNEY: Booker Harrison, Litigation Division, MC 175,
(512) 239-4113; REGIONAL OFFICE: 2916 Teague Drive, Tyler,
Texas 75701-3756, (903) 535-5100. (3)COMPANY: Bill Crouch
and Dale Dixon dba Dixon Dairy; DOCKET NUMBER: 1999-
0632- AGR-E; TNRCC ID NUMBER: 13684; LOCATION: Al-
varado, Johnson County, Texas; TYPE OF FACILITY: concentrated
animal feeding operation; RULES VIOLATED: 30 TAC §321.33(e)
and §321.39(f)(16)(19) by failing to provide retention pond liner cer-
tification, to construct adequate waste control barriers, and to equip
retention facilities with either irrigation or evaporation systems capa-
ble of dewatering the retention facilities; PENALTY: $7,500; STAFF
ATTORNEY: John Wright, Litigation Division, MC 175, (512) 239-
2269; REGIONAL OFFICE: 1101 East Arkansas Lane, Arlington,
Texas 76010-6499, (817) 469-6750. (4)COMPANY: Dan Griffin
dba Griffin Oil Company; DOCKET NUMBER: 1997-1135-PST-E;
TNRCC ID NUMBER: 11945; LOCATION: El Dorado, Schleicher
County, Texas; TYPE OF FACILITY: aboveground storage tanks
(ASTs); RULES VIOLATED: 30 TAC §334.75 by failing to con-
tain and immediately clean up a spill, report it to the commission
within 24 hours, and begin corrective action; 30 TAC § 334.129(a)
by failing to report a suspected or confirmed release of a petroleum
product from ASTs; the Code, §26.121(a)(3) by allowing unautho-
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rized discharges of contaminated truck wash water into or adjacent to
waters in the state; 30 TAC §334.127(a)(1) by failing to register ASTs
with the commission; 30 TAC §334.125(a)(1) by failing to register
the ASTs prior to depositing any petroleum products into the ASTs;
and 30 TAC §334.128(a)(3) by failing to pay annual facility fees for
the ASTs; PENALTY: $17,000; STAFF ATTORNEY: Ali Abazari,
Litigation Division, MC 175, (512) 239-5915; REGIONAL OFFICE:
301 West Beauregard Avenue, Suite 202, San Angelo, Texas 76903-
6326, (915) 655-9479. (5)COMPANY: Antonio Haghenbeck Y De La
Lama Foundation, Incorporated; DOCKET NUMBER: 1998-1255-
PST-E; TNRCC ID NUMBER: 63226; LOCATION: Houston, Harris
County, Texas; TYPE OF FACILITY: retail convenience store with
gasoline dispensers; RULES VIOLATED: 30 TAC §115.246(7)(A)
and the Code, §382.085(b) by failing to provide all Stage II vapor
recovery system (VRS) records upon request for review; 30 TAC
§115.248(1) by failing to ensure that at least one facility representa-
tive receive Stage II VRS training; and 30 TAC §115.244(1) by fail-
ing to conduct daily inspections of the Stage II VRS at the station;
PENALTY:$3,150; STAFF ATTORNEY: Scott McDonald, Litiga-
tion Division, MC 175, (512) 239-6005; REGIONAL OFFICE: 5425
Polk Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.
(6)COMPANY: Hopkins County and Goodwill Industries; DOCKET
NUMBER: 1998-0645-PST-E; TNRCC ID NUMBER: 40088; LO-
CATION: Sulphur Springs, Hopkins County, Texas; TYPE OF FA-
CILITY: municipal solid waste transfer station; RULES VIOLATED:
30 TAC §330.4(a), (d), and (e) by failing to submit required reg-
istration application and by failing to obtain approval to operate a
municipal solid waste transfer facility; PENALTY: $2,500; STAFF
ATTORNEY: Nathan Block, Litigation Division, MC 175, (512)
239-4706; REGIONAL OFFICE: 2916 Teague Drive, Tyler, Texas
75701-3756, (903) 535-5100. (7)COMPANY: Ogletree Forest Prod-
ucts, Incorporated; DOCKET NUMBER: 1998-1240-AIR-E; TNRCC
ID NUMBER: PF-0007-F; LOCATION: Livingston, Polk County,
Texas; TYPE OF FACILITY: retail lumber; RULES VIOLATED: 30
TAC §116.115(c) and THSC, §382.085(b) by failing to have sampling
ports or platforms incorporated into the stack of the boiler; 30 TAC
§116.117(a)(1) and (2), (b)(1), and THSC, §382.085(b) by failing to
submit an annual report with a PI-E form for each change made to
a qualified facility and by failing to maintain on site documentation
regarding quantification of all emission increases and decreases and
a description of the physical or operational changes to boiler number
two; and 30 TAC §101.27 and THSC, §382.0621 by failing to pay
outstanding air emissions fees; PENALTY: $5,000; STAFF ATTOR-
NEY: Tracy L. Gross, Litigation Division, MC 175, (512) 239-1736;
REGIONAL OFFICE: 3870 Eastex Freeway, Suite 110, Beaumont,
Texas 77703-1892, (409) 898-3838. (8)COMPANY: Bruce Allen
Pridgen; DOCKET NUMBER: 1999-0038-IRR-E; TNRCC ID NUM-
BER: LI0006560; LOCATION: Midland, Midland County, Texas;
TYPE OF FACILITY: landscape irrigation; RULES VIOLATED: the
Code, §34.007(a) by failing to obtain a valid certificate of registration
as a licensed irrigator; PENALTY: $563; STAFF ATTORNEY: David
Speaker, Litigation Division, MC 175, (512) 239-2548; REGIONAL
OFFICE: 3300 North A Street, Building 4, Suite 107, Midland, Texas
79705-5404, (915) 570-1359. (9)COMPANY: Texas Aircraft Milling,
Incorporated; DOCKET NUMBER: 1996-1120-AIR-E; TNRCC ID
NUMBER: DB0797R; LOCATION: Grand Prairie, Dallas County,
Texas; TYPE OF FACILITY: chemical milling shop; RULES VIO-
LATED: This is an amendment to an AO issued by the commission on
February 19, l997 which resolved an enforcement action against Texas
Aircraft for violations of 30 TAC §115.421(a)(9)(A)(iii) and THSC,
§382.085(b) by exceeding the emission specifications for volatile or-
ganic compounds in the maskant used in the chemical milling shop;
PENALTY: $0; STAFF ATTORNEY: John Sumner, Litigation Divi-

sion, MC 175, (512) 239- 0497; REGIONAL OFFICE: 1101 East
Arkansas Lane, Arlington, Texas 76010-6499, (817) 469-6750.

TRD-9905754
Paul Sarahan
Director, Litigation Division
Texas Natural Resource Conservation Commission
Filed: September 8, 1999

♦ ♦ ♦
Notice of Water Quality Applications.

The following notices were issued during the period of August 31,
1999 through September 7, 1999.

The following require the applicants to publish notice in the news-
paper. The public comment period, requests for public meetings, or
requests for a contested case hearing may be submitted to the Office
of the Chief Clerk,Mail Code 105, P O Box 13087, Austin Texas
78711-3087, WITHIN 30 DAYS OF THE DATE OF NEWSPAPER
PUBLICATION OF THIS NOTICE.

ACME BRICK COMPANY has applied for a renewal of TNRCC
Permit No. 03888, which authorizes the discharge of mine pit
water commingled with stormwater on an intermittent and flow
variable basis via Outfalls 001 and 002. The applicant operates the
Garrison Clay Mine. The plant site is located on State Highway
95, approximately 1.6 miles northwest of the intersection of State
Highway 95 and Interstate Highway 59 in the City of Garrison,
Nacogdoches County, Texas.

AIR LIQUIDE AMERICA CORPORATION has applied for a
renewal of TNRCC Permit No. 01954, which authorizes the discharge
commingled cooling tower blowdown, wash water, floor drain, and
domestic wastewater at a daily average flow not to exceed 230,000
gallons per day via Outfall 001. Issuance of this Texas Pollutant
Discharge Elimination System (TPDES) permit will replace the
existing NPDES Permit No. TX0065021 issued on June 30, 1986
and TNRCC Permit No. 01954, issued on December 11, 1992. The
applicant operates an air separation plant. The plant site is located
on the west side of Farm-to-Market Road 523, near the intersection
of Farm-to-Market Road 523 and State Highway 332, approximately
two miles north of the City of Freeport, Brazoria County, Texas.

AKZO NOBEL CHEMICALS INC. has applied for a major amend-
ment to TNRCC Permit No. 02182 to authorize the discharge of
steam condensate and evaporative spray water on an intermittent and
flow variable basis via Outfall 001. The current permit authorizes the
discharge of stormwater and firewater pond overflow an intermittent
and flow variable basis via Outfall 001. Issuance of this Texas Pollu-
tant Discharge Elimination System (TPDES) permit will replace the
existing NPDES Permit No. TX0076864 issued on August 20, 1982
and TNRCC Permit No. 02182, issued on June 20, 1994. The ap-
plicant operates a specialty organic chemicals and inorganic catalyst
manufacturing facility. The plant site is located at 13000 Bay Park
Road in the Bayport Industrial Park, approximately 3 miles west of
Galveston Bay on Bay Park Road, one half mile south of Fairmont
Parkway, in the City of La Porte, Harris County, Texas.

ARETE REAL STATE AND DEVELOPMENT COMPANY has
applied to the Texas Natural Resource Conservation Commission
(TNRCC) for a renewal of TNRCC Permit No. 14096-001, which
authorizes the discharge of treated domestic wastewater at a daily
average flow not to exceed 100,000 gallons per day. The plant site is
located approximately 1500 feet north of Farm-to-Market Road 356,
approximately 1.5 miles east of the intersection of Farm-to-Market
Road 356 and Farm-to-Market Road 355 in Trinity County, Texas.
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BELL COUNTY WATER CONTROL & IMPROVEMENT DIS-
TRICT NO. 2 has applied for a renewal of TNRCC Permit No.
11090-001, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 94,000 gallons per
day. The plant site is located immediately west of State Highway 95
approximately 700 feet south of the intersection of State Highway 95
and Farm-to-Market Road 436 in Bell County, Texas.

CITY OF BRIDGEPORT has applied for a renewal of TNRCC Permit
No. 10389-002, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 840,000 gallons
per day. The plant site is located approximately 1500 feet southwest
of the intersection of State Highway 114 and Farm-to-Market Road
2123 in Wise County, Texas.

CITY OF BRYAN has applied for a renewal of TNRCC Permit
No. 10426-003, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 750,000 gallons per
day. The plant site is located approximately 3000 feet west of Farm-
to-Market Road 2818 and approximately 4 miles southeast of State
Highway 21 in Brazos County, Texas.

CITY OF BUDA has applied for a major amendment to TNRCC
Permit No. 11060-001 to authorize an decrease in the discharge of
treated domestic wastewater from a daily average flow not to exceed
70,000 gallons per day to a daily average flow not to exceed 60,000
gallons per day and to incorporate an interim phase of a daily average
flow not to exceed 45,000 gallons per day into draft permit. The
proposed amendment also requests to change the discharge point in
the final phase from the Colorado River Watershed to the Plum Creek
Watershed.The plant site is located approximately 1900 feet north of
the northernmost intersection of Loop 4 and the Missouri Pacific
Railroad, on the east bank of Onion Creek in Hays County, Texas.

CAMPBELL SOUP COMPANY has applied for a renewal of an exist-
ing wastewater permit. The applicant has an existing National Pollu-
tant Discharge Elimination System (NPDES) Permit No. TX0008982
and an existing Texas Natural Resource Conservation Commission
(TNRCC) Permit No. 01012. The draft permit authorizes the dis-
charge of treated process wastewater, utility wastewater and stormwa-
ter at a daily average flow not to exceed 10,000,000 gallons per day
via Outfall 001. The applicant operates a canning facility that pro-
duces various soups and other specialty foods, and manufactures steel
containers. The plant site is located at 500 North Loop 286, which is
approximately 1/4 mile west of the intersection of U.S. Loop High-
way 286 and U.S. Highway 271, in the northern portion of the City
of Paris in Lamar County, Texas.

CITY OF CHICO has applied to the Texas Natural Resource
Conservation Commission (TNRCC) for a renewal of TNRCC Permit
No. 10023-001, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 76,000 gallons per
day. The plant site is located 0.25 mile south of Farm-to-Market
Road 1810 and approximately 1.0 mile east of the City of Chico in
Wise County, Texas.

CITY OF CLIFTON has applied for a major amendment to TNRCC
Permit No. 10043-001 to authorize an increase in the discharge of
treated domestic wastewater from a daily average flow not to exceed
400,000 gallons per day to a daily average flow not to exceed 650,000
gallons per day. The plant site is located on the west bank of the
Bosque River immediately south of Farm-to-Market Road 219, on
the east side of the City of Clifton in Bosque County, Texas.

DICKSON WEATHERPROOF NAIL COMPANY AND CDC
COATINGS COMPANY has applied for a renewal of an existing
wastewater permit. The applicant has an existing National Pollutant

Discharge Elimination System (NPDES) Permit No. TX0093513
and an existing Texas Natural Resource Conservation Commission
(TNRCC) Permit No. 02650. The draft permit authorizes the
discharge of treated process wastewater (spent plating and wash
water) at a daily average flow not to exceed 15,000 gallons per day
via Outfall 001. The applicant operates a cold weld mechanical
galvanizing facility. The plant site is located at 14820 Talcott in the
City of Channelview, Harris County, Texas.

ENCOGEN ONE PARTNERS, LTD. has applied for a renewal
of TNRCC Permit No. 02963, which authorizes the discharge
of stormwater runoff. The applicant operates the Sweetwater
Cogeneration Plant. The plant site is located adjacent to the U.S.
Gypsum Company Plant which is adjacent to Highwayy 80 (Business
Route) near IH 20 Intersection, approximately 1.5 miles east of the
City of Sweetwater, Nolan County, Texas.

FAIRFAX PROPERTIES, INC. AND BENCHMARK PROPERTIES,
L.C. has applied for a new permit, proposed Texas Pollutant
Discharge Elimination System (TPDES) Permit No. 14084-001, to
authorize the discharge of treated domestic wastewater at a daily
average flow not to exceed 45,000 gallons per day. The plant site
is located 2,450 feet from the Redmon Street/Gum Spring Road
intersection and 5,300 feet from the Redmon Road/Cotton Street
intersection, and approximately 1 mile east of the City of Longview
in Harrison County, Texas.

FORT BEND COUNTY MUNICIPAL UTILITY DISTRICT NO.
106 has applied for a renewal of TNRCC Permit No. 13355-001,
which authorizes the discharge of treated domestic wastewater at a
daily average flow not to exceed 1,350,000 gallons per day. The
draft permit authorizes the discharge of treated domestic wastewater
at an annual average flow not to exceed 1,350,000 gallons per
day. The plant site is located 3000 feet east of Crabb River Road,
approximately one mile south-southeast of the intersection of U.S.
Highway 59 and Crabb River Road and east of Tara Boulevard on
the north bank of Rabbs Bayou in Fort Bend County, Texas.

CITY OF FRIENDSWOOD AND GULF COAST WASTE DIS-
POSAL AUTHORITY has applied for a renewal of TNRCC Permit
No. 11571- 001, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 9,250,000 gallons
per day. The draft permit authorizes the discharge of treated domestic
wastewater at an annual average flow not to exceed 9,250,000 gallons
per day. The plant site is located at 3902 West Bay Boulevard on the
northeast bank of Clear Creek, approximately 3 miles southeast of the
City of Friendswood and 3 miles southwest of Interstate Highway 45
at the NASA One Road exit in Harris County, Texas.

HARRIS COUNTY MUNICIPAL UTILITY DISTRICT NO. 200 has
applied for a renewal of TNRCC Permit No. 12294-001, which
authorizes the discharge of treated domestic wastewater at a daily
average average flow not to exceed 2,500,000 gallons per day. The
draft permit authorizes the discharge of treated domestic wastewater
at an annual average flow not to exceed 1,440,000 gallons per day.
The plant site is located at 13035 Kuykendahl Road approximately
4000 feet northwest of the intersection of Interstate Highway 45 and
Rankin Road in Harris County, Texas.

CITY OF HOUSTON has applied for a renewal of TNRCC Permit
No. 10495-010, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 2,000,000 gallons
per day. The draft permit authorizes the discharge of treated domestic
wastewater at an annual average flow not to exceed 2,000,000
gallons per day. Issuance of the proposed Texas Pollutant Discharge
Elimination System (TPDES) Permit No. 10495-010 will replace the
existing NPDES Permit No. TX0035106 issued on July 24, 1998 and
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TNRCC Permit No. 10495-010 issued on June 2, 1997. The plant
site is located at 9030 Clinton Drive in the City of Houston in Harris
County, Texas.

CITY OF HOUSTON has applied for a new permit, proposed Texas
Pollutant Discharge Elimination System (TPDES) Permit No. 10495-
150, to authorize the discharge of treated domestic wastewater at
a daily average flow not to exceed 700,000 gallons per day. The
plant site is located approximately 600 feet east of U.S. Highway
59 at Greens Bayou Bridge on the south bank of Greens Bayou in
Harris County, Texas. The applicant was previously authorized to
discharge from this facility under TNRCC Permit No. 10495-145,
which expired September 1, 1998.

KONECRANES LANDEL, INC. has applied for a Texas Pollutant
Discharge Elimination System (TPDES) wastewater permit. The
applicant has an existing Texas Natural Resource Conservation
Commission (TNRCC) Permit No. 13912-001. The draft permit
authorizes the discharge of treated domestic wastewater at a daily
average flow not to exceed 200,000 gallons per day. The plant
site is located on the west side of North Houston Rosslyn Road,
approximately 2500 feet north of the intersection of Breen Road and
North Houston Rosslyn Road in Harris County, Texas.

CITY OF NEDERLAND has applied for renewal of an existing
wastewater permit. The applicant has an existing National Pollutant
Discharge Elimination System (NPDES) Permit No. TX0026476
and an existing Texas Natural Resource Conservation Commission
(TNRCC) Permit No. 10483-002. The draft permit authorizes the
discharge of treated domestic wastewater at an annual average flow
not to exceed 5,220,000 gallons per day. The plant site is located
immediately east of the intersection of Hardy Avenue and Avenue D,
east of the main drainage canal in the City of Nederland in Jefferson
County, Texas.

NEW BRAUNFELS UTILITIES has applied for a renewal of TNRCC
Permit No. 10232-001, which authorizes the discharge of treated
domestic wastewater at a daily average flow not to exceed 4,200,000
gallons per day. The draft permit authorizes the discharge of
treated domestic wastewater at an annual average flow not to exceed
4,200,000 gallons per day. The plant site is located 2000 feet south
and 3700 feet east of the intersection of Farm-to-Market Road 725
and Interstate Highway 35 in Comal County, Texas.

NEW CANEY MUNICIPAL UTILITY DISTRICT has applied for
a renewal of TNRCC Permit No. 12274- 001, which authorizes the
discharge of treated domestic wastewater at a daily average flow not
to exceed 1,060,000 gallons per day. The draft permit authorizes the
discharge of treated domestic wastewater at an annual average flow
not to exceed 1,060,000 gallons per day. The plant site is located 0.4
mile east and 1.6 miles south of the intersection of Caney Creek and
Interstate Highway 59 in Montgomery County, Texas.

NEWPORT MUNICIPAL UTILITY DISTRICT has applied to the
Texas Natural Resource Conservation Commission (TNRCC) for a
renewal of TNRCC Permit No. 11329-001, which authorizes the
discharge of treated domestic wastewater at a daily average flow not
to exceed 2,000,000 gallons per day. The draft permit authorizes the
discharge of treated domestic wastewater at an annual average flow
not to exceed 2,000,000 gallons per day. The plant site is located west
of the confluence of Gum Gully and Jackson Bayou; approximately
1.8 miles northwest of the intersection of Farm-to-Market Road 2100
and U.S. Highway 90 in Harris County, Texas.

NORIT AMERICAS, INC. AND NORIT REAL ESTATE B.V. has
applied for a major amendment to TNRCC Permit No. 00703 to
authorize the addition of Outfall 002 as an alternative discharge site

for those wastes currently discharged via Outfall 001 and to extend
the compliance deadline for total selenium, total dissolved solids,
and whole effluent toxicity limitations at Outfall 001 until January 7,
2000. The current permit authorizes the discharge of treated domestic
sewage, treated process wastewater, and storm water at a daily average
flow not to exceed 2,000,000 gallons per day via Outfall 001, which
will remain the same. Issuance of this Texas Pollutant Discharge
Elimination System (TPDES) permit will replace the existing NPDES
Permit No. TX0000710 issued on November 28, 1997 and TNRCC
Permit No. 00703, issued on October 11, 1996. The applicant
operates an activated carbon manufacturing plant. The plant site is
located at the west end of University Avenue on the southwest edge
of the City of Marshall, Harrison County, Texas.

PPG INDUSTRIES, INC. has applied for a renewal of TNRCC Permit
No. 01220, which authorizes the discharge of rainfall runoff via
Outfalls 001, 002 and 003 on an intermittent and flow variable basis.
The applicant operates a chemical plant which manufactures various
chloroformates, acid chlorides, and pharmaceutical intermediates.
The plant site is located at the intersection of Avenue H and 16th
Street in the City of LaPorte, Harris County, Texas.

CITY OF PLEASANTON has applied for a major amendment to
TNRCC Permit No. 10598-001 to authorize an increase in the
discharge of treated domestic wastewater from a daily average flow
not to exceed 980,000 gallons per day to an annual average flow
not to exceed 1,420,000 gallons per day. The current permit also
authorizes the disposal of treated domestic wastewater via irrigation
of 4 acres. The plant site is located approximately 0.4 mile southeast
of the intersection of U.S. Highway 281 and the Missouri Pacific
railroad and 0.5 mile northeast of the intersection of State Highway
97 and U.S. Highway 281 in the City of Pleasanton in Atascosa
County, Texas.

PORTER MUNICIPAL UTILITY DISTRICT has applied for a major
amendment to TNRCC Permit No. 12242-001 to authorize an
increase in the discharge of treated domestic wastewater from a daily
average flow not to exceed 860,000 gallons per day to an annual
average flow not to exceed 1,300,000 gallons per day. The current
permit authorizes the discharge of treated domestic wastewater at a
daily average flow not to exceed 860,000 gallons per day. The plant
site is located approximately 4,300 feet east of the intersection of
Wallis Drive and U.S. Highway 59, and approximately 7,000 feet
south of the intersection of Farm-to-Market Road 1314 and U.S.
Highway 59 in Montgomery County, Texas.

QBN CORPORATION has applied for a Texas Pollutant Discharge
Elimination System (TPDES) wastewater permit. The applicant
has an existing Texas Natural Resource Conservation Commission
(TNRCC) Permit No. 12766-001which authorizes the discharge of
treated domestic wastewater at a daily average flow not to exceed
19,000 gallons per day. The plant site is located on the west right-of-
way of U.S. Highway 59 approximately 2,500 feet south-southwest of
the intersection of Northbelt and U.S. Highway 59 in Harris County,
Texas.

RAVAGO AMERICA CORPORATION has applied for a renewal of
TNRCC Permit No. 03567, which authorizes the discharge of treated
process, stormwater and utility wastewaters at a daily maximum
flow not to exceed 6,250 gallons per day. Issuance of this Texas
Pollutant Discharge Elimination System (TPDES) permit will replace
the existing TNRCC Permit No. 03567, issued on June 25, 1993. The
applicant operates a facility which reprocesses substandard grades
of polyethylene, polypropylene, and polystyrene. The plant site is
located at 18121 Cochran Road, approximately 2.8 miles south of
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U.S. Highway 290, approximately four miles south of the City of
Prairie View, Waller County, Texas.

RICHARD VERRY has applied for a renewal of TNRCC Permit
No. 12310-001, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 30,000 gallons per
day. The draft permit authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 30,000 gallons
per day. The renewal permit also authorizes a variance from the
Texas Surface Water Quality Standards under 30 TAC 307.2(d)(4).
The plant site is located adjacent to and east of Horsepen Bayou;
approximately 1500 feet south of the intersection of Farm-to-Market
Road 529 and Jackrabbit Road in Harris County, Texas

RICHEY ROAD MUNICIPAL UTILITY DISTRICT has applied for
a renewal of TNRCC Permit No. 12378- 002, which authorizes the
discharge of treated domestic wastewater at a daily average flow not
to exceed 2,100,000 gallons per day. The draft permit authorizes
the discharge of treated domestic wastewater at a daily average flow
not to exceed 700,000 gallons per day. The plant site is located
approximately 3,300 feet northeast of the intersection of Hardy Toll
Road and W.W. Thorne Drive, and 3 miles south-southwest of the
City of Westfield in Harris County, Texas.

SAROC OIL COMPANY, DBA REDFISH UNLIMITED has ap-
plied for a Texas Pollutant Discharge Elimination System (TPDES)
wastewater permit. The applicant has an existing Texas Natural Re-
source Conservation Commission (TNRCC) Permit No. 03660. The
draft permit authorizes the discharge of pond effluent at a daily av-
erage flow not to exceed 6,000,000 gallons per day via Outfalls 001
through 009. The applicant operates a mariculture facility for the
production of redfish. The plant site is located on the eastern side
of Farm-to-Market (FM) Road 3280 where FM 3280 terminates at
Matagorda Bay, approximately 6 miles south-southwest of the City
of Palacios in Matagorda County, Texas.

CITY OF SUGAR LAND has applied for a new permit, proposed
Texas Pollutant Discharge Elimination System (TPDES) Permit No.
12833-003, to authorize the discharge of treated domestic wastewater
at an annual average flow not to exceed 9,000,000 gallons per day.
The plant site is located approximately 150 feet north of Bullhead
Bayou, approximately 1,800 feet south of U.S. Highway 90 and
approximately 3200 feet west of State Highway 6 in Fort Bend
County, Texas.

CITY OF TEMPLE has applied for a renewal of TNRCC Permit
No. 10470-002, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 7,500,000 gallons
per day. The draft permit authorizes the discharge of treated domestic
wastewater at an annual average flow not to exceed 7,500,000 gallons
per day. The plant site is located on the west side of State Highway
Loop 363, approximately one mile south of the intersection of State
Highway 53 and State Highway Loop 363 in Bell County, Texas

TEXAS DEPARTMENT OF CRIMINAL JUSTICE has applied for a
renewal of TNRCC Permit No. 11181- 001, which authorizes the
discharge of treated domestic wastewater at a daily average flow
not to exceed 980,000 gallons per day. The plant site is located
approximately 2.7 miles west of the intersection of the Prison Service
Road with Farm-to-Market Road 230 and approximately 14.5 miles
west of the City of Trinity in Houston County, Texas.

TEXAS UTILITIES ELECTRIC COMPANY has applied for a
renewal of TNRCC Permit No. 00555, which authorizes the discharge
of cooling tower blowdown, stormwater runoff, and previously
monitored effluents at a daily average dry weather flow not to exceed
380,000 gallons per day via Outfall 001. Issuance of this Texas

Pollutant Discharge Elimination System (TPDES) permit will replace
the existing NPDES Permit No. TX0001155 issued on September 1,
1989 and TNRCC Permit No. 00555, issued on June 28, 1996. The
applicant operates its North Main Steam Electric Station. The plant
site is located on the north shore of the West Fork of the Trinity River
near the confluence with the Clear Fork of the Trinity River, at the
intersection of Fourth Street and North Houston Street, just north of
the downtown section of Fort Worth, Tarrant County, Texas.

U.S. SILICA COMPANY has applied for a renewal of TNRCC Permit
No. 01176, which authorizes the discharge of process generated
wastewater, area runoff, and water from mine area dewatering not
to exceed a total volume of 2,500,000 gallons during any 24-hour
period via Outfalls 001, 002, 003, 004, and 005. The total volume
discharged through all five outfalls shall not exceed 4,000,000 gallons
per day. Issuance of this Texas Pollutant Discharge Elimination
System (TPDES) permit will replace the existing NPDES Permit No.
TX0001368 issued on September 25, 1987 and TNRCC Permit No.
01176, issued on February 3, 1994. The applicant operates a mining
and processing facility which produces kaolin clay with sand as a by-
product. The plant site is located on the east side of Farm-to-Market
Road 2749 approximately one mile north of the intersection of State
Highway 7 and Farm-to- Market Road 2749 and approximately 7.5
miles northeast of the City of Kosse, Limestone County, Texas

USS - CHC TUBULAR PROCESSING has applied for a renewal
of TNRCC Permit No. 03540, which authorizes the discharge
of treated domestic wastewater at a daily average flow not to
exceed 6,000 gallons per day via Outfall 001, and stormwater runoff
on an intermittent and flow variable basis via Outfall 005, 006,
and 014. Issuance of this Texas Pollutant Discharge Elimination
System (TPDES) permit will replace the existing NPDES Permit No.
TX0087599 issued on April 9, 1982 and TNRCC Permit No. 03540,
issued on March 17, 1995. The applicant operates a fabricating pipe
products supply facility. The plant site is located at 9393 Sheldon
Road, approximately four miles north of the City of Channelview in
an area bounded by Sheldon Road and Highway 90, Harris County,
Texas.

CITY OF WALLIS has applied for a major amendment to TNRCC
Permit No. 10765-001 to authorize less stringent effluent limitations
for Biochemical Oxygen Demand, Total Suspended Solids, Ammonia
Nitrogen and Dissolved Oxygen. The current permit authorizes the
discharge of treated domestic wastewater at a daily average flow
not to exceed 498,000 gallons per day. The plant site is located
approximately 5,000 feet northwest of the intersection of Farm-to-
Market Road 1093 and State Highway 36 just north of State Highway
36 in Austin County, Texas.

WEATHERFORD FARMS has applied to the Texas Natural Resource
Conservation Commission (TNRCC) for a major amendment to
TNRCC Permit No. 03060 to authorize an increase in the maximum
allowable pH level from 9.0 to 10.0 standard units. The current permit
authorizes the discharge of wastewater and storm water at a daily
average flow not to exceed 36,000 gallons per day via Outfall 001,
which will remain the same. The applicant operates a greenhouse
operation. The plant site is located on the east side of Murphy Road
and approximately 1.4 miles south of the Southwest Freeway (U.S.
Highway 59), Fort Bend County, Texas.

Written comments or requests for a public meeting may be submitted
to the Office of the Chief Clerk, at the address provided in the
information section above, WITHIN 30 DAYS OF THE ISSUED
DATE OF THIS NOTICE

BRAZOS ELECTRIC POWER COOPERATIVE, INC. has applied
for a renewal of TNRCC Permit No. 01903, which authorizes the
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discharge of once through cooling water at a daily average flow not
to exceed 400,000,000 gallons per day via Outfall 001, the discharge
of low volume wastewater on an intermittent and flow variable basis
via Outfall 002; and the discharge of low volume wastewater and
previously monitored effluents on an intermittent and flow variable
basis via Outfall 003. Issuance of this Texas Pollutant Discharge
Elimination System (TPDES) permit will replace the existing NPDES
Permit No. TX0062197 issued on June 19, 1987 and TNRCC Permit
No. 01903, issued on December 11, 1992. The applicant operates
the Randle W. Miller steam electric generating station. The plant site
is located on the west shore of Lake Palo Pinto, three miles east of
Farm to Market Road 919, approximately 11 miles north of the City
of Gordon, Palo Pinto County, Texas.

ENTERGY GULF STATES INC. has applied for a renewal of an
existing wastewater permit. The applicant has an existing Na-
tional Pollutant Discharge Elimination System (NPDES) Permit No.
TX0006700 and an existing Texas Natural Resource Conservation
Commission (TNRCC) Permit No. 01581. The draft permit au-
thorizes the discharge of once-through cooling water and previously
monitored effluent (low volume wastes, storm water runoff, cooling
tower blowdown, and treated domestic sewage effluent) at a daily
average flow not to exceed 237,600,000 gallons per day via Outfall
001. The applicant operates the Neches Steam Electric Station. The
plant site is located on the south bank of the Neches River approxi-
mately two (2) miles east of the intersection of Sycamore Street and
the Kansas City Railway Company’s Chaison Spur Track in the City
of Beaumont, Jefferson County, Texas

JERRY LYNN COOPER has applied for a Texas Pollutant Discharge
Elimination System (TPDES) wastewater permit. The applicant
has an existing Texas Natural Resource Conservation Commission
(TNRCC) Permit No. 03987. The draft permit authorizes the
discharge of wastewater from trucks handling septic and holding tank
wastes, and from trucks handling grease and grit trap wastes at a daily
average flow not to exceed 200,000 gallons per day via Outfall 001.
The applicant operates a facility collecting and processing wastes
from trucks handling septic and holding tank wastes, and from trucks
handling grease and grit trap wastes. The plant site is located 600
feet east-northeast of the intersection of Wallisville Road and Loop
610 East, Harris County, Texas.

THE UNITED STATES DEPARTMENT OF THE AIR FORCE has
applied for a renewal of TNRCC Permit No. 12651-001, which
authorizes the discharge of treated domestic wastewater at a daily
average flow not to exceed 1,000,000 gallons per day. The draft
permit authorizes a reduced discharge of treated domestic wastewater
at a daily average flow not to exceed 490,000 gallons per day. The
plant site is located on the southwest section of Laughlin Air Force
Base, approximately 2.3 miles northeast of the intersection of U.S.
Highway 277 and Spur 317, east of the City of Del Rio in Val Verde
County, Texas.

TRD-9905752
LaDonna Castañuela
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: September 7, 1999

♦ ♦ ♦
Proposals for Decision

The State Office Administrative Hearing has issued a Proposal for
Decision and Order to the Texas Natural Resource Conservation
Commission on June 15, 1999. In the matter of the Executive
Director’s Petition Against Faisal Nazir ; KF Management Services,

Inc.; and NR Management, Inc. SOAH Docket No. 582-99-0434;
TNRCC Docket No.98-0283-PST-E. In the matter to be considered
by the Texas natural Resource Conservation Commission on a date
and time to be determined by the Chief Clerk’s Office in Room 201S
of Building E, 12118 N. Interstate 35, Austin, Texas. This posting
is Notice of Opportunity to comment on Proposal for Decision and
Order. Comment period will end 30 days from date of publication.
If you have any questions or need assistance, please contact Doug
Kitts, Chief Clerk’s Office, (512) 239-3317.

TRD-9905749
Douglas A. Kitts
Agenda Coordinator
Texas Natural Resource Conservation Commission
Filed: September 7, 1999

♦ ♦ ♦
The State Office Administrative Hearing has issued a Proposal for
Decision and Order to the Texas Natural Resource Conservation
Commission on June 17,1999. Executive Director of the Texas
Natural Resource Conservation v. Colonial Full Service Car Wash
Incorporated, Respondent SOAH Docket No. 582-98-1796 ; TNRCC
Docket No.97-1076. In the matter to be considered by the Texas
natural Resource Conservation Commission on a date and time to be
determined by the Chief Clerk’s Office in Room 201S of Building
E, 12118 N. Interstate 35, Austin, Texas. This posting is Notice
of Opportunity to comment on Proposal for Decision and Order.
Comment period will end 30 days from date of publication. If you
have any questions or need assistance, please contact Doug Kitts,
Chief Clerk’s Office, (512) 239-3317.

TRD-9905750
Douglas A. Kitts
Agenda Coordinator
Texas Natural Resource Conservation Commission
Filed: September 7, 1999

♦ ♦ ♦
Public Utility Commission of Texas
Notices of Applications for Service Provider Certificates of
Operating Authority

Notice is given to the public of the filing with the Public Utility
Commission of Texas of an application on August 31, 1999, for a
service provider certificate of operating authority (SPCOA), pursuant
to §§54.15-54.156 of the Public Utility Regulatory Act (PURA). A
summary of the application follows.

Docket Title and Number: Application of MVX.COM Communica-
tions, Inc. for a Service Provider Certificate of Operating Author-
ity, Docket Number 21292 before the Public Utility Commission of
Texas.

Applicant intends to provide all forms of intrastate local exchange
telecommunications services including basic residential services,
residential custom calling and CLASS features, basic business
exchange services, business custom calling and CLASS features,
adjunct provided features, and business and residential ancillary
services.

Applicant’s requested SPCOA geographic area includes the entire
state of Texas currently served by Southwestern Bell Telephone
Company, GTE Southwest, Inc., and United Telephone Company of
Texas, Inc.
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Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, at P.O. Box 13326, Austin,
Texas 78711-3326, or call the commission’s Office of Customer
Protection at (512) 936-7120 no later than September 22, 1999.
Hearing and speech-impaired individuals with text telephone (TTY)
may contact the commission at (512) 936-7136.

TRD-9905598
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: September 2, 1999

♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility
Commission of Texas of an application on August 31, 1999, for a
service provider certificate of operating authority (SPCOA), pursuant
to §§54.151-54.156 of the Public Utility Regulatory Act (PURA). A
summary of the application follows.

Docket Title and Number: Application of GlobalTech 2000, Inc. for
a Service Provider Certificate of Operating Authority, Docket Number
21291 before the Public Utility Commission of Texas.

Applicant intends to identify and strategically locate under and
unutilized competitive local exchange conduit routes to provide
its proprietary lowest cost construction model and bring advanced
services to otherwise under served areas.

Applicant’s requested SPCOA geographic area includes the entire
state of Texas.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, at P.O. Box 13326, Austin,
Texas 78711-3326, or call the commission’s Office of Customer
Protection at (512) 936-7120 no later than September 22, 1999.
Hearing and speech-impaired individuals with text telephone (TTY)
may contact the commission at (512) 936-7136.

TRD-9905695
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: September 3, 1999

♦ ♦ ♦
Notices of Applications to Amend Certificates of Conve-
nience and Necessity

Notice is given to the public of the filing with the Public Utility
Commission of Texas of an application on August 26, 1999, to amend
a certificate of convenience and necessity pursuant to §§14.001,
14.051, 14.052, 52.002, 52.003, 54.001, 54.005, 54.052-54.054, and
54.258 of the Public Utility Regulatory Act, (Vernon 1999) (PURA).
A summary of the application follows.

Docket Title and Number: Application of TXU Communications
Telephone Company to Amend Certificate of Convenience and
Necessity within Montgomery County, Docket Number 21272.

Application: TXU Communications Telephone Company TXU seeks
approval to amend the boundary between its Grangerland exchange
and Sprint’s Porter Heights exchange. The proposed revision will
reconfigure the TXU/Sprint boundary in order to efficiently serve the
development of the new Lone Star Ranch subdivision.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, at P.O. Box 13326, Austin,

Texas 78711-3326, or call the commission’s Office of Customer
Protection at (512) 936-7120 no later than November 4, 1999.
Hearing and speech-impaired individuals with text telephone (TTY)
may contact the commission at (512) 936-7136.

TRD-9905594
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: September 1, 1999

♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility
Commission of Texas of an application on August 20, 1999, to amend
a certificate of convenience and necessity pursuant to §§14.001,
14.051, 14.052, 52.002, 52.003, 54.001, 54.005, 54.052-54.054, and
54.258 of the Public Utility Regulatory Act, (Vernon 1999) (PURA).
A summary of the application follows.

Docket Title and Number: Application of Central Telephone Com-
pany of Texas doing business as Sprint to Amend Certificate of Con-
venience and Necessity within Cooke County, Docket Number 21263.

Application: Central Telephone Company of Texas doing business as
Sprint seeks approval to amend the boundary of its Saint Jo exchange
and Muenster Telephone Corporation of Texas’ Muenster exchange,
in order to efficiently provide service to one existing customer, as
well as provide for a second line for the customer.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, at P.O. Box 13326, Austin,
Texas 78711-3326, or call the commission’s Office of Customer
Protection at (512) 936-7120 no later than October 29, 1999. Hearing
and speech-impaired individuals with text telephone (TTY) may
contact the commission at (512) 936-7136.

TRD-9905595
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: September 1, 1999

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On August 31, 1999, Southwestern Bell Telephone Company and
Fiberwave Telecom, Inc., collectively referred to as applicants, filed
a joint application for approval of amendment to an existing intercon-
nection agreement under §252(i) of the federal Telecommunications
Act of 1996, Public Law Number 104-104, 110 Statute 56, (cod-
ified as amended in scattered sections of 15 and 47 United States
Code) (FTA) and the Public Utility Regulatory Act, Texas Utilities
Code Annotated §§11.001 - 63.063 (Vernon 1998) (PURA). The joint
application has been designated Docket Number 21294. The joint ap-
plication and the underlying interconnection agreement are available
for public inspection at the commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be
allowed before the commission issues a final decision approving
or rejecting the amendment to the interconnection agreement. Any
interested person may file written comments on the joint application
by filing 13 copies of the comments with the commission’s filing
clerk. Additionally, a copy of the comments should be served on each
of the applicants. The comments should specifically refer to Docket
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Number 21294. As a part of the comments, an interested person may
request that a public hearing be conducted. The comments, including
any request for public hearing, shall be filed by October 1, 1999, and
shall include:

1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a
party to the agreement; or

b) is not consistent with the public interest, convenience, and
necessity; or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the
authority given to a presiding officer pursuant to P.U.C. Procedural
Rule §22.202. The commission may identify issues raised by the joint
application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants,
if necessary, and briefing and oral argument. The commission may
conduct a public hearing. Interested persons who file comments are
not entitled to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
21294.

TRD-9905696
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: September 3, 1999

♦ ♦ ♦
Public Notice of Interconnection Agreement

On August 31, 1999, Southwestern Bell Telephone Company and
TXU Communications Telecom Services Company, collectively re-
ferred to as applicants, filed a joint application for approval of
an existing interconnection agreement under §252(i) of the federal
Telecommunications Act of 1996, Public Law Number 104-104, 110
Statute 56, (codified as amended in scattered sections of 15 and
47 United States Code) (FTA) and the Public Utility Regulatory
Act, Texas Utilities Code Annotated §§11.001-63.063 (Vernon 1998)
(PURA). The joint application has been designated Docket Num-
ber 21295. The joint application and the underlying interconnection
agreement are available for public inspection at the commission’s of-
fices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be
allowed before the commission issues a final decision approving or
rejecting the interconnection agreement. Any interested person may

file written comments on the joint application by filing 13 copies of
the comments with the commission’s filing clerk. Additionally, a
copy of the comments should be served on each of the applicants.
The comments should specifically refer to Docket Number 21295. As
a part of the comments, an interested person may request that a public
hearing be conducted. The comments, including any request for
public hearing, shall be filed by October 1, 1999, and shall include:

1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a
party to the agreement; or

b) is not consistent with the public interest, convenience, and
necessity; or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the
authority given to a presiding officer pursuant to P.U.C. Procedural
Rule §22.202. The commission may identify issues raised by the joint
application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants,
if necessary, and briefing and oral argument. The commission may
conduct a public hearing. Interested persons who file comments are
not entitled to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
21295.

TRD-9905697
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: September 3, 1999

♦ ♦ ♦
Texas Department of Transportation
Request for Proposal

The Airport Sponsors listed below, through their agent, the Texas
Department of Transportation (TxDOT), intend to engage Aviation
Professional Services pursuant to Chapter 2254, Subchapter A, of the
Government Code. TxDOT Aviation Division will solicit and receive
proposals for professional services as described in the project scope
for each individual project listed below:

Airport Sponsor: Brazoria County, Brazoria County Airport; TxDOT
CSJ Number 0012ANGLE Project Scope: Prepare Airport Master
Plan update. DBE Goal: 2%; Project Manager: Michelle Hannah;
Number of copies to submit: 7

Airport Sponsor: City of Cotulla/LaSalle County, Cotulla-LaSalle
County Airport; TxDOT CSJ Number: 0022COTLA. Project Scope:
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Prepare Environmental Assessment. HUB Goal: 0%. Project
Manager: Sandra Gaither; Number of copies to submit: 6

Airport Sponsor: City of Temple; Draughon-Miller Municipal
Airport; TxDOT CSJ Number 0009TEMPl; Project Scope: Prepare
Airport Master Plan. HUB Goal: 2%; Project Manager: Tammy
Stone; Number of copies to submit: 5

Airport Sponsor: City of Giddings/Lee County, Giddings-Lee County
Airport; TxDOT CSJ Number 0014GIDNG; Project Scope: Prepare
Airport Action Plan; HUB Goal: 0%; Project Manager: Linda
Howard; Number of copies to submit: 7

Airport Sponsor: City of Weslaco/ Mid-Valley Municipal Airport,
TxDOT CSJ Number: 0021WESLA; Project Scope: Prepare Airport
Master Plan; HUB Goal: 4%; Project Manager: Sandra Gaither;
Number of copies to submit: 7

Airport Sponsor: Orange County, Orange County Airport; TxDOT
CSJ Number 0020ORNGE; Project Scope: Prepare Environmental
Assessment Update; DBE Goal: 0%; Project Manager: Sandra
Gaither; Number of copies to submit: 6

Airport Sponsor: Ochiltree County; Perryton-Ochiltree County Air-
port; TxDOT CSJ Number: 0004PRYTN; Project Scope: Prepare
Environmental Assessment; DBE Goal: 0%; Project Manager: San-
dra Gaither; Number of copies to submit: 6

Airport Sponsor: City of San Marcos: San Marcos Municipal Airport:
TxDOT CSJ Number: 0014SMRCO; Project Scope: Prepare Airport
Master Plan; DBE Goal: 6%; Project Manager: Bruce Ehly; Number
of copies to submit: 8

The Proposal Shall Include:

1. Firm name, address, phone number, and name of person to contact
regarding the proposal.

2. Proposed project management structure identifying key personnel
and subconsultants (if any).

3. Qualifications and recent, relevant experience (past five years) of
the firm, names of key personnel and subconsultants relative to the
performance of similar services for aviation planning projects.

4. Proposed project schedule, including major tasks and target com-
pletion dates.

5. Technical approach - a detailed discussion of the tasks or steps to
accomplish the project.

6. List of in-state references including the name, address, and phone
number of the person most closely associated with the firm’s prior
performance of similar airport planning projects.

7. Statement regarding an Affirmative Action Program.

8. Proposed Historically Underutilized Business (HUB) or Disadvan-
taged Business Enterprise (DBE) participation for each project above
if appropriate.

Those interested consultants should submit the specified number of
copies of brief proposals for each project consisting of the minimum
number of pages sufficient to provide the required information for
project. Proposals must be postmarked by U. S. Mail by midnight
October 11, 1999 (CDST). Mailing address: TxDOT, Aviation
Division, 125 E. 11th Street, Austin, Texas 78701-2483. Overnight
delivery must be received by 4:00 p.m. (CDST) on October 12,
1999; overnight address: TxDOT, Aviation Division, 200 E. Riverside
Drive, Austin, Texas, 78704. Hand delivery must be received by
4:00 p.m. October 12, 1999 (CDST); hand delivery address: 150 E.
Riverside Drive, 5th Floor, South Tower, Austin, Texas 78704.

The airport sponsor(s) duly appointed committee will review all
proposals and may select three to five firms for interviews. The
final consultant selection by the sponsor’s committee will be made
following the completion of the review of proposals and/or interviews.

Each airport sponsor reserves the right to reject any or all proposals,
and to re-open the consultant selection process.

If there are any questions, please contact Linda Howard, Director,
Planning and Programming or the designated project manager at the
Aviation Division, Texas Department of Transportation, (512) 416-
4500 or 1-800-68-PILOT.

TRD-9905591
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: September 1, 1999

♦ ♦ ♦
Request for Qualifications

The Airport Sponsors listed below, through their agent, the Texas
Department of Transportation (TxDOT), intend to engage Aviation
Professional Engineering Firms for services pursuant to Chapter 2254,
Subchapter A, of the Government Code. TxDOT, Aviation Division
will solicit and receive qualifications for professional engineering
design services as described in the project scope for each project
listed below:

Airport Sponsor: Chamber County, Chambers County Airport. Tx-
DOT Project Number: 0020ANAHC. Project Scope: Provide engi-
neering/design services to extend RW 12-30, both ends; rehabilitate
and mark 12-30; install MIRL on RW 12-30; rehabilitate TWs, hanger
access TWs and apron; and purchase rotating beacon at the Chambers
County Airport. Project Manager: John Wepryk.

Airport Sponsor: City of Ballinger, Bruce Field Airport; TxDOT
Project Number: 0007BLNGR. Project Scope: Provide engineering/
design services to overlay and mark RW 17-35; rehabilitate and mark
turnaround, stub TW, and TW; reconstruct apron; and install PAPI-2
at the Bruce Field Airport. Project Manager: Steve Roth.

Airport Sponsor: Terry County; Terry County Airport. TxDOT
Project Number: 0005BWNFL. Project Scope: Provide engineering/
design services to rehabilitate and mark RW 2-20 and install lighted
windcone, segmented circle and hold signs at the Terry County
Airport. Project Manager: Bijan Jamalabad.

Airport Sponsor: City of Cotulla/LaSalle County; Cotulla-LaSalle
County Airport; TxDOT Project Number: 0022COTLA. Project
Scope: Provide engineering/design services to extend, widen, overlay
and mark RW 13-31; construct turnarounds; extend and relocate
MIRL; overlay & mark stub TW; construct hangar access TW; expand
and overlay apron; install PAPI-2 RW 13-31; install deer proof
fencing, RW hold and exit signs; and install erosion/sedimentation
controls at the Cotulla-LaSalle County Airport. Project Manager:
John Wepryk.

Airport Sponsor: City of Devine, Devine Municipal Airport. TxDOT
0015DVINE. Project Scope: Provide engineering/design services to
rehabilitate and mark RW 17-35 and stub TW; construct turnarounds;
rehabilitate apron; and install PAPI-2s on RW 17-35 at the Devine
Municipal Airport. Project Manager: John Wepryk.

Airport Sponsor: City of Fort Stockton, Fort Stockton-Pecos County
Airport; TxDOT Project Number 0006FTSTK. Project Scope: Pro-
vide engineering/design services to rehabilitate and mark RW 12-
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30 and RW 3-21; rehabilitate TWs, rehabilitate aprons; reconstruct
hangar access TW; improve drainage at RW 12 end and install sig-
nage at the Fort Stockton-Pecos County Airport. Project Manager:
Bijan Jamalabad.

Airport Sponsor: City of Hamilton; Hamilton Municipal Airport.
TxDOT Project Number 0009HMLTN. Project Scope: Provide
engineering/design services to rehabilitate and mark RW 18-36, TWs
and apron at the Hamilton Municipal Airport. Project Manager: Alan
Schmidt.

Airport Sponsor: City of Liberty; Liberty Municipal Airport. TxDOT
Project Number 0020LBRTY. Project Scope: Provide engineering/de-
sign to rehabilitate and mark RW 16-34 and parallel TW; construct
and rehabilitate hangar access TW; rehabilitate apron E side; rehabili-
tate SW apron; and install PAPI-2 on RW 16 at the Liberty Municipal
Airport. Project Manager: John Wepryk.

Airport Sponsor: Moore County; Moore County Airport; TxDOT
Project Number 0004DUMAS; Project Scope: Provide engineering/
design services to rehabilitate and mark RWs 1-19 and 14-32;
rehabilitate and mark parallel TWs to RW 1-19 and 14-32; rehabilitate
north hangar access TW; reconstruct west hangar access TW;
rehabilitate terminal apron; and install lighted windcone, segmented
circle, and RW exit signs at the Moore County Airport. Project
Manager: Alan Schmidt.

Airport Sponsor: City of Monahans; Roy Hurd Memorial Airport.
TxDOT Project Number 0006MONHN. Project Scope: Provide
engineering/design services to rehabilitate and mark RWs 12-30 and
1-19, and TWs; reconstruct hangar access TW; rehabilitate apron;
and install hold signs at the Roy Hurd Memorial Airport. Project
Manager: Bijan Jamalabad.

Airport Manager: City of Muleshoe; Muleshoe Municipal Airport.
TxDOT Project Number: 0005MULES; Project Scope: Provide
engineering/design services to rehabilitate and mark RW 7-25 and
TWs; and rehabilitate apron at the Muleshoe Municipal Airport.
Project Manager: Bijan Jamalabad.

Airport Sponsor: City of Panhandle/Carson County; Panhandle/Car-
son County Airport. TxDOT Project Number: 0004PNHDL. Project
Scope: Provide engineering/design services to rehabilitate and mark
RW 17-35 and stub TWs; rehabilitate and repair public apron; and
update RW lighting and signage at the Panhandle/Carson County Air-
port. Project Manager: Alan Schmidt.

Airport Sponsor: City of Pecos, Pecos Municipal Airport. TxDOT
Project Number: 0006PECOS. Project Scope: Provide engineering/
design services to rehabilitate and mark RWs 14-32 and 9-27, and
TWs; reconstruct TW from RW 27 to RW 32; rehabilitate apron;
install PAPIs on RW 14-32; install signage; repair drainage on TW
P at apron; replace windcone at RW 27 end; and install erosion/
sedimentation controls. Project Manager: Bijan Jamalabad.

Airport Sponsor: City of Post/Garza County; Post-Garza County
Municipal Airport. TxDOT Project Number: 0005POSTT. Project
Scope: Provide engineering/design and construction services to
rehabilitate and mark RWs 17-35 and 6-24, and TWs, and hangar
access TW; rehabilitate apron; and provide drainage improvements at
the Post-Garza County Municipal Airport. Project Manager: Bijan
Jamalabad.

Airport Sponsor: Reagan County; Reagan County Airport; TxDOT
Project Number: 0007BGLKE. Project Scope: Provide engineering/
design and construction services to rehabilitate and mark RW 16-34
and stub TWs; rehabilitate hangar access TWs, apron, and lighted

windcone; and replace existing segmented circle at the Reagan
County Airport. Project Manager: Steve Roth.

City of Lago Vista; Rusty Allen Airport. TxDOT Project Number:
0014LAGOV. Project Scope: Provide engineering/design services to
rehabilitate and mark RW 15-33; construct turnarounds; install MIRL
RW 15-33; rehabilitate TW and apron; expand apron; install PAPI-2
RW 33; replace rotating beacon and tower; and install obstruction
lights and hold signs at the Rusty Allen Airport. Project Manager:
Tony Krauss.

Airport Sponsor: City of Seymour, Seymour Municipal Airport. Tx-
DOT Project Number:0003SEMOR. Project Scope: Provide engi-
neering/design and construction services to rehabilitate and mark RW
17-35; construct hangar access stub TW; and rehabilitate apron at the
Seymour Municipal Airport. Project Manager: Steve Roth.

Airport Sponsor: City of Spearman, Spearman Municipal Airport.
TxDOT Project Number 0004SPRMN. Project Scope: Provide
engineering and design services to rehabilitate and mark RW 2-
20, parallel TW and hangar access TWs; rehabilitate aprons; install
PAPI-2s on RW 2-20; and install lighted windcone at the Spearman
Municipal Airport. Project Manager: Alan Schmidt.

Airport Sponsor: Tyler County, Tyler County Airport. TxDOT
Project Number: 0020WOODV. Project Scope: Provide engineering/
design services to rehabilitate and mark RW 16-34 and apron;
rehabilitate stub TW; install PAPI-2 RW 16; and upgrade RW
drainage structure at the Tyler County Airport. Project Manager:
John Wepryk.

Airport Sponsor: Winkler County; Winkler County Airport. TxDOT
Project 00066WNKCO. Provide engineering/design services to reha-
bilitate, extend (13 end) and mark RW 13-31; extend MIRL RW 13
end; reconstruct apron; and install segmented circle at the Winkler
County Airport. Project Manager: Bijan Jamalabad

Interested firms shall utilize the recently updated Form 439, titled
"Aviation Consultant Services Questionnaire", (August 1999 version)
the forms may be requested from TxDOT, Aviation Division,
125 E. 11th Street, Austin, Texas 78701-2483, Phone number,
1-800-68-PILOT (74568). The form may be E-mailed by request
or downloaded from the TxDOT web site, URL address http:/
/www.dot.state.tx.us./insdtdot/orgchart/avn/avninfo/avninfo.htm.
Download the file from the selection "Consultant Services Ques-
tionnaire Packet". The form may not be altered in any way, and
all printing must be in black. QUALIFICATIONS WILL NOT BE
ACCEPTED IN ANY OTHER FORMAT. (Note: This is a new form
updated this month. The form is an MS Word, Version 7, document).

Two completed, unfolded copies of Form 439 (August 1999 version),
for each project of interest to the consultant must be postmarked by
U. S. Mail by midnight October 7, 1999 (CDST). Mailing address:
TxDOT, Aviation Division, 125 E. 11th Street, Austin, Texas 78701-
2483. Overnight delivery must be received by 4:00 p.m. (CDST)
on October 8, 1999; overnight address: TxDOT, Aviation Division,
200 E. Riverside Drive, Austin, Texas, 78704. Hand delivery must
be received by 4:00 p.m. October 8, 1999 (CDST); hand delivery
address: 150 E. Riverside Drive, 5th Floor, South Tower, Austin,
Texas 78704. The two pages of instructions should not be forwarded
with the completed questionnaires. Electronic facsimiles will not be
accepted.

NEW DELIVERY OPTION Your form 439 may be E-mailed to
TxDOT, at E-mail address AVNRFQ@dot.state.tx.us. E-mails must
be received by midnight October 7, 1999. Received times will be
determined by the marked time and date as the E-mail is received into
the TxDOT network system. Please allow sufficient time to ensure
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delivery into the TxDOT system by the deadline. After receipt, you
will be electronically notified of the date and time. Return notification
may be delayed by a day or two, as the forms will be opened and
printed at the TxDOT offices. Before E-mailing the form, please
confirm your completion of the form. TxDOT will directly print the
transmittal and not change the formatting or information contained
on the form following receipt. Signatures will not be required on
electronically submitted forms. You may type in the responsible
party’s name on the signature line.

Each airport sponsor’s duly appointed committee will review all pro-
fessional qualifications and select three to five firms to submit propos-
als. Those firms selected will be required to provide more detailed,
project-specific proposals which address the project team, technical
approach, Historically Underutilized Business (HUB) participation,
design schedule, and other project matters, prior to the final selection
process. The final consultant selection by the sponsor’s committee
will generally be made following the completion of review of propos-
als and/or consultant interviews. Each airport sponsor reserves the
right to reject any or all statements of qualifications, and to conduct
new professional services selection procedures.

If there are any procedural questions, please contact Karon Wiede-
mann, Director, Grant Management, or the designated Project Man-
ager for technical questions at 1-800-68-PILOT (74568).

TRD-9905755
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: September 8, 1999

♦ ♦ ♦
Request for Qualifications Statement

The Airport Sponsors listed below, through their agent, the Texas
Department of Transportation (TxDOT), intend to engage Aviation
Professional Engineering Firms for services pursuant to Chapter 2254,
Subchapter A, of the Government Code. TxDOT, Aviation Division
will solicit and receive qualifications for professional engineering
design services as described in the project scope for each individual
project listed below:

Airport Sponsor: City of Burnet; Burnet Municipal Kate Craddock
Field; TxDOT Project Number: 0014BRNET Project Scope: Provide
engineering/design services to rehabilitate and mark RW 1-19;
rehabilitate parallel, stub and hangar TWs; rehabilitate north and
south aprons; improve drainage for apron; expand apron; install PAPI-
4 RW 1; install REIL RW 1-19; rehabilitate and relocate beacon and
tower; install radio controller; mark compass rose on south apron;
and upgrade RW signage at the Burnet Municipal Kate Craddock
Field; Project Manager: Alan Schmidt

Airport Sponsor: City of Dalhart; Dalhart Municipal Airport; TxDOT
Project Number: 0004DALHT Project Scope: Provide engineering/
design services to rehabilitate and mark RW 3-21; construct and mark
TW from RW 17-35 to TW D; rehabilitate and mark parallel TW to
RW 3 end; seal TW D concrete payment joints; reconstruct section
of TW D; mark and install TW reflectors TW D; install secondary
lighted windcone RW 35 end; install PAPI-4 RW 35 end; install
signage; and install erosion/sedimentation controls at the Dalhart
Municipal Airport; Project Manager: Alan Schmidt

Airport Sponsor: City of Denton, Denton Municipal Airport; TxDOT
Project Number: 0018DNTON; Project Scope: Provide engineering/
design services to rehabilitate and mark RW 17-35; reconstruct partial
parallel TW; rehablitate and mark parallel and stub TWs to RW

17-35; rehabilitate and mark hangar access TWs; install MITL and
edge reflectors; rehabilitate apron; construct helipad; upgrade runway
signage; and install security fencing at the Denton Municipal Airport
. Project Manager: Tony Krauss.

Airport Sponsor: City of Gainesville, Gainesville Municipal Airport;
TxDOT Project Number: 0003GAINS; Project Scope: Provide
engineering/design services to rehabilitate and mark RW 17-35;
rehablitate and mark RW 12-30; rehabiliate TWs A, B, C, D, and
E; rehabilitate PCC apron; replace radio control; install PAPI-4 RW
35; install REIL RW 17-35; upgrade signage; relocate windcone
and segmented circle; and install security fencing at the Gainesville
Municipal Airport. Project Manager: Tony Krauss

Airport Sponsor: Cities of Midlothian & Waxahachie, Mid-Way
Airport; TxDOT Project Number: 0018WAXCH Project Scope:
Provide engineering/design services to rehabilitate and mark 18-36;
rehabilitate and mark parallel and stub TWs; rehabilitate apron; and
upgrade runway signage at the Mid-Way Airport Project Manager:
Tony Kruass

Airport Sponsor: City of New Braunfels, New Braunfels Municipal
Airport; TxDOT Project Number: 0015NBRNF. Project Scope:
Provide engineering/design services to rehabilitate and mark RW 13-
31; rehabilitate and mark 17-35; rehabilitate TWs A, B, C, D, E,
and F; extend TW E to RW 17-35; rehabilitate hangar apron and
taxilane; construct terminal apron; replace hangar apron tiedowns;
install terminal apron tiedowns; install RW signage; install 2 threshold
lights RW 17-35; install PAPI-4 RW 31, lighted windcone, segmented
circle and equipment vault at the New Braunfels Municipal Airport.
Project Manager: Tony Krauss.

Airport Sponsor: County of Orange, Orange County Airport; TxDOT
Project Number: 0020ORNGE Project Scope: Provide engineering/
design services to extend RW 4-22 at 4 end; clearing and site
preparation for RW extension; drainage improvements; overlay and
mark RW 4-22; extend MIRL RW 4-22; extend parallel TW;
rehabilitate hangar access TWs; install ag apron; install REIL RW
4-22; relocate PAPI RW 4; remove and relocate MITL; install
TW edge reflectors; install signage for RW exit and ramp; overlay
and mark TW; reconstruct/overlay and mark apron; install erosion/
sedimentation controls at the Orange County Airport. Project
Manager: John Wepryk

Airport Sponsor: City of Palestine; Palestine Municipal Airport;
TxDOT Project Number: 0010PALST. Project Scope: Provide
engineering/design services to rehabilitate and mark RW 17-35;
rehabilitate and mark RW 8-26; realign and rehabilitate TW to RW
17; rehabilitate TWs to RWs 35 and 26; rehabilitate and mark apron;
expand apron; reconfigure and add apron tiedowns; install PAPI-4
RW 35; install TW signage to RW 35; and replace rotating beacon
at the Palestine Municipal Airport. Project Manager: Tony Krauss.

Interested firms shall utilize therecently updated Form 439,
titled "Aviation Consultant Services Questionnaire", (August 1999
version) the forms may be requested from TxDOT, Aviation
Division, 125 E. 11th Street, Austin, Texas 78701-2483, Phone
number, 1-800-68-PILOT (74568). The form may be E-mailed by
request or downloaded from the TxDOT web site, URL address
http://www.dot.state.tx.us./insdtdot/orgchart/avn/avninfo/avninfo.htm.
Download the file from the selection "Consultant Services Ques-
tionnaire Packet". The form may not be altered in any way, and
all printing must be in black. QUALIFICATIONS WILL NOT BE
ACCEPTED IN ANY OTHER FORMAT. (Note: This is a new
form updated this month. The form is an MS Word, Version 7,
document).
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Two completed, unfolded copies of Form 439 (August 1999 version),
for eachproject of interest to the consultant must be postmarked by
U. S. Mail by midnight September 30, 1999 (CDST). Mailing address:
TxDOT, Aviation Division, 125 E. 11th Street, Austin, Texas 78701-
2483. Overnight delivery must be received by 4:00 p.m. (CDST)
on October 1, 1999; overnight address: TxDOT, Aviation Division,
200 E. Riverside Drive, Austin, Texas, 78704. Hand delivery must
be received by 4:00 p.m. October 1, 1999 (CDST); hand delivery
address: 150 E. Riverside Drive, 5th Floor, South Tower, Austin,
Texas 78704. The two pages of instructions should not be forwarded
with the completed questionnaires. Electronic facsimiles will not be
accepted.

NEW DELIVERY OPTION Your form 439 may be emailed to
TxDOT, email address AVNRFQ@dot.state.tx.us. Emails must be
received by midnight September 30, 1999. Received times will be
determined by the marked time and date as the email is received into
the TxDOT network system. Please be sure and email your forms
in sufficient time to insure timely delivery into the TxDOT system.
After receipt, you will be notified by return email of the date and
time of receipt. Return notification may be delayed by a day or
two as the forms will be opened and printed at the TxDOT offices.
Before emailing the form, please be sure and check your completion
of the form. TxDOT will not change the formatting or information
contained on the form following receipt. Additionally, on emailed
forms, written signatures are not required on the form. You may type
in the responsible party’s name on the signature line.

Each airport sponsor’s duly appointed committee will review all pro-
fessional qualifications and select three to five firms to submit propos-
als. Those firms selected will be required to provide more detailed,
project-specific proposals which address the project team, technical
approach, Disadvantaged Business Enterprises (DBE) participation,
design schedule, and other project matters, prior to the final selection
process. The final consultant selection by the sponsor’s committee
will generally be made following the completion of review of propos-
als and/or consultant interviews. Each airport sponsor reserves the
right to reject any or all statements of qualifications, and to conduct
new professional services selection procedures.

If there are any procedural questions, please contact Karon Wiede-
mann, Director, Grant Management, or the designated Project Man-
ager for technical questions at 1-800-68-PILOT (74568).

TRD-9905592
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: September 1, 1999

♦ ♦ ♦
Texas Water Development Board
Eligible County List

Pursuant to 31 TAC §355.72(a), the Texas Water Development
Board (the board), through its executive administrator, publishes
the following list of Texas counties which are eligible to apply for
financial assistance from the Economically Distressed Areas Program.
These counties will continue to be eligible for such assistance until
the next list is published which will be 60 days after the executive
administrator of the board receives sufficiently reliable statistics to
establish the statewide per capita income and unemployment rates for
the previous three years, which is anticipated to be in November of
1999. Brewster County, Brooks County, Cameron County, Coleman
County, Cottle County, Crosby County, Culberson County, Dimmit

County, Duval County, El Paso County, Frio County, Hall County,
Hidalgo County, Hudspeth County, Jeff Davis County, Jim Hogg
County, Jim Wells County, King County, Kinney County, Kleberg
County, La Salle County, Liberty County, Marion County, Maverick
County, Mitchell County, Newton County, Nolan County, Panola
County, Presidio County, Red River County, Reeves County, San
Augustine County, San Patricio County, Starr County, Terrell County,
Tyler County, Uvalde County, Val Verde County, Ward County, Webb
County, Willacy County, Winkler County, Zapata County, and Zavala
County

TRD-9905747
Suzanne Schwartz
General Counsel
Texas Water Development Board
Filed: September 7, 1999

♦ ♦ ♦
Texas Workers’ Compensation Commission
Invitation to Applicants for Appointment to the Medical Ad-
visory Committee

Standards and Procedures for the Medical Advisory Committee

The Texas Workers’ Compensation Commission at its August 5,
1999 public meeting revised the Standards and Procedures for the
Medical Advisory Committee. The revisions include the addition
of an insurance carrier representative and qualifications for that new
position, and revision of the terms of appointment for all positions.
The approved Standards and Procedures are as follows:

LEGAL AUTHORITY The Medical Advisory Committee for the
Texas Workers’ Compensation Commission, Medical Review Divi-
sion is established under the Texas Workers’ Compensation Act, (the
Act) §413.005.

PURPOSE AND ROLE The purpose of the Medical Advisory
Committee (MAC) is to bring together representatives of 12 health
care specialties and representatives of labor, business, insurance
and the general public to advise the Medical Review Division in
developing and administering the medical policies, fee guidelines,
and the utilization guidelines established under §413.011 of the Act.

COMPOSITION Membership The committee, appointed by the Com-
missioners, is composed of 17 members who must be knowledgeable
and qualified regarding work-related injuries and diseases.

Twelve members of the committee shall represent specific health
care provider groups. These members shall include a public health
care facility, a private health care facility, a doctor of medicine, a
doctor of osteopathic medicine, a chiropractor, a dentist, a physical
therapist, a podiatrist, an occupational therapist, a medical equipment
supplier, and a registered nurse. Appointees must have at least six
years of professional experience in the medical profession they are
representing and engage in an active practice in their field.

The Commissioners shall also appoint an insurance carrier represen-
tative to serve on the MAC. This member may be employed by: an
insurance company; a certified self-insurer for workers’ compensation
insurance; or a governmental entity that self-insures, either individu-
ally or collectively. An insurance carrier member may be a medical
director for the carrier but may not be a utilization review agent or a
third party administrator for the carrier.

A health care provider member, or a business the member is
associated with, may not derive more than 40% of its revenues from
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workers compensation patients. This fact must be certified in their
application to the MAC.

The Commissioners shall appoint a representative of employers, a
representative of employees, and two representatives of the general
public. These appointees shall not hold a license in the health care
field and may not derive their income directly from the provision of
health care services.

The Commissioners may appoint one alternate representative for each
primary member appointed to the MAC, each of whom shall meet
the qualifications of an appointed member.

Terms of Appointment Members serve at the pleasure of the
Commissioners, and individuals are required to submit the appropriate
application form and documents for the position. The term of
appointment for any primary or alternate member will be two years,
except for unusual circumstances (such as a resignation, abandonment
or removal from the position prior to the termination date) or unless
otherwise directed by the Commissioners. A member may serve a
maximum of two terms as a primary, alternate or a combination of
primary and alternate member. Terms of appointment will terminate
August 31 of the second year following appointment to the position,
except for those positions that were initially created with a three-year
term. For those members who are appointed to serve a part of a term
that lasts six months or less, this partial appointment will not count as
a full term. Abandonment will be deemed to occur if any primary or
alternate member is absent from more than two consecutive meetings
without an excuse accepted by the Medical Review Division Director.
The terms of appointment will be maintained as follows:

Primary: Year Ending in Odd Number Chiropractor Osteopath
Pharmacy Dentist General Public1 Private Health Care Facility
Occupational Therapist Insurance Carrier

Primary: Year Ending in Even Number Registered Nurse Public
Health Care Facility Medical Equipment Physical Therapist General
Public 2 Medical Doctor Podiatrist Employer Employee

Alternate: Year Ending in Odd Number Chiropractor Osteopath
*Pharmacy Dentist *General Public 1 Private Health Care Facility
Occupational Therapist Insurance Carrier

Alternate: Year Ending in Even Number Registered Nurse Public
Health Care Facility Medical Equipment Physical Therapist General
Public 2 Medical Doctor Podiatrist Employer Employee

(* These alternate positions were initially appointed to serve staggered
terms from the primary positions. In order to return to a consistent
application of the Procedures and Standards, when these terms expire
August 31, 2000, the alternate positions’ expiration date will revert
to the year ending in odd number format).

In the case of a vacancy, the Commissioners will appoint an individual
who meets the qualifications for the position to fill the vacancy. The
Commissioners may re-appoint the same individual to fill either a
primary or alternate position as long as the term limit is not exceeded.
Due to the absence of other qualified, acceptable candidates, the
Commissioners may grant an exception to its membership criteria
which are not required by statute.

RESPONSIBILITY OF MAC MEMBERS Primary Members Make
recommendations on medical issues as required by the Medical
Review Division.

Attend the MAC meetings, subcommittee meetings, and work group
meetings to which they are appointed.

Ensure attendance by the alternate member at meetings when the
primary member cannot attend.

Provide other assistance requested by the Medical Review Division
in the development of guidelines and medical policies.

Alternate Members Attend the MAC meetings, subcommittee meet-
ings, and work group meetings to which the primary member is ap-
pointed during the primary member’s absence.

Maintain knowledge of MAC proceedings.

Make recommendations on medical issues as requested by the
Medical Review Division when the primary member is absent at a
MAC meeting.

Provide other assistance requested by the Medical Review Division in
the development of guidelines and medical policies when the primary
member is absent from a MAC meeting.

Committee Officers The chairman of the MAC is designated by the
Commissioners. The MAC will elect a vice chairman. A member
shall be nominated and elected as vice chairman when he/she receives
a majority of the votes from the membership in attendance at a
meeting at which nine or more primary or alternate members are
present.

Responsibilities of the Chairman Preside at MAC meetings and ensure
the orderly and efficient consideration of matters requested by the
Medical Review Division.

Prior to a MAC meeting confer with the Medical Review Division
Director, and when appropriate, the TWCC Executive Director to
receive information and coordinate: a. Preparation of a suitable
agenda. b. Planning MAC activities. c. Establishing meeting
dates and calling meetings. d. Establishing subcommittees. e.
Recommending MAC members to serve on subcommittees.

If requested by the Commission, appear before the Commissioners to
report on MAC meetings.

COMMITTEE SUPPORT STAFF The Director of Medical Review
will provide coordination and reasonable support for all MAC
activities. In addition, the Director will se���rve as a liaison between
the MAC and the Medical Review Division staff of TWCC, and other
Commission staff if necessary.

The Medical Review Director will coordinate and provide direction
for the following activities of the MAC and its subcommittees and
work groups:

Preparing agenda and support materials for each meeting.

Preparing and distributing information and materialsfor MAC use.

Maintaining MAC records.

Preparing minutes of meetings.

Arranging meetings and meeting sites.

Maintaining tracking reports of actions taken and issues addressed by
the MAC.

Maintaining attendance records.

chairman shall appoint the members of a subcommittee from the
membership of the MAC. If other expertise is needed to support
subcommittees, the Commissioners or the Director of Medical Review
may appoint appropriate individuals.

WORK GROUPS When deemed necessary by the Director of Medical
Review or the Commissioners, work groups will be formed by the
Director. At least one member of the work group must also be a
member of the MAC.

24 TexReg 7978 September 17, 1999 Texas Register



WORK PRODUCT No member of the MAC, a subcommittee, or a
work group may claim or is entitled to an intellectual property right
in work performed by the MAC, a subcommittee, or a work group.

MEETINGS Frequency of Meetings Regular meetings of the MAC
shall be held at least quarterly each fiscal year during regular
Commission working hours.

CONDUCT AS A MAC MEMBER Special trust has been placed
in members of the Medical Advisory Committee. Members act and
serve on behalf of the disciplines and segments of the community they
represent and provide valuable advice to the Medical Review Division
and the Commission. Members, including alternate members, shall
observe the following conduct code and will be required to sign a
statement attesting to that intent.

Comportment Requirements for MAC Members:

Learn their duties and perform them in a responsible manner;

Conduct themselves at all times in a manner that promotes coopera-
tion and effective discussion of issues among MAC members;

Accurately represent their affiliations and notify the MAC chairman
and Medical Review Director of changes in their affiliation status;

Not use their memberships on the MAC a. in advertising to promote
themselves or their business, b. to gain financial advantage either for
themselves or for those they represent; however, members may list
MAC membership in their resumes;

Provide accurate information to the Medical Review Division and the
Commission;

Consider the goals and standards of the workers’ compensation
system as a whole in advertising the Commission;

Explain, in concise and understandable terms, their positions and/or
recommendations together with any supporting facts and the sources
of those facts;

Strive to attend all meetings and provide as much advance notice to
the Texas Workers’ Compensation Commission staff, attn: Medical
Review Director, as soon as possible if they will not be able to attend
a meeting; and

Conduct themselves in accordance with the MAC Procedures and
Standards, the standards of conduct required by their profession,
and the guidance provided by the Commissioners, Medical Review
Division or other TWCC staff.

Invitation to Applicants for Appointment to the Medical Advisory
Committee

The Texas Workers’ Compensation Commission invites all qualified
individuals to apply for openings on the Medical Advisory Committee
in accordance with the eligibility requirements of the Standards and
Procedures for the Medical Advisory Committee. Each member must
be knowledgeable and qualified regarding work-related injuries and
diseases.

Commissioners for the Texas Workers’ Compensation appoint the
Medical Advisory Committee members, which is composed of 17
primary and 17 alternate members representing health care providers,
employees, employers, insurance carriers, and the public.

The purpose and tasks of the Medical Advisory Committee are
outlined in the Texas Workers’ Compensation Act, §413.005, which
includes advising the Commission’s Medical Review Division on the
development and administration of medical policies and guidelines.

The Medical Advisory Committee meets approximately once every
six weeks. Members are not reimbursed for travel, per diem, or other
expenses associated with Committee activities and meetings.

During a primary member’s absence, an alternate member must attend
meetings for the Medical Advisory Committee, subcommittees, and
work groups to which the primary member is appointed. The alternate
may attend all meetings and shall fulfill the same responsibilities as
primary members, as established in the Standards and Procedures for
the Medical Advisory Committee as adopted by the Commission.

Medical Advisory Committee positions currently open: 1. Primary
member - Registered Nurse, term through 8/31/2000 2. Primary
member - General Public 1, term through 8/31/2001 3. Primary
member - Insurance Carrier, term through 8/31/2001 4. Alternate
member - Public Health Care Facility, term through 8/31/2000
5. Alternate member - Chiropractor, term through 8/31/2001 6.
Alternate member - Employee, term through 8/31/2000 7. Alternate
member - Dentist, term through 8/31/2001 8. Alternate member -
Insurance Carrier, term through 8/31/2001

For an application, call Teresa Barajas at 512-440-3962 or Ruth
Richardson at 512-440-3518.

TRD-9905744
Susan Cory
General Counsel
Texas Workers’ Compensation Commission
Filed: September 7, 1999

♦ ♦ ♦
Notice of Request for Offer for Contracting and Consulting
Services Contract

In order to ensure that notice is provided to all potential vendors
who may desire the opportunity to provide services, and consistent
with the provisions of Texas Government Code, §2254.029, the Texas
Workers’ Compensation Commission hereby publishes this notice of
request for offer (RFO) from Qualified Information Services Vendors
to assist the TWCC in re-engineering business processes and system
redesign, herein referred to as the Business Process Improvement
Project. The Business Process Improvement Project will optimize
agency processes in order to improve the level of customer service
and ensure the efficient use of resources for the benefit of all workers’
compensation system participants.

Copies of the RFO: To secure a copy of the RFO, vendors should
contact Allen McDonald, Agency Business Process Improvement,
MS-6, Texas Workers’ Compensation Commission, 4000 S. IH 35,
Austin, Texas 78704; phone number: 512.440.3814; email address:
amcdonald@twcc.state.tx.us.

Closing Date: The offer must be submitted to the individual listed
above before 3:00 p.m., Central Standard Time, September 24, 1999.
Offers received after that time will not be accepted.

Procedure for Award: A selection committee will evaluate vendor
responses. In evaluating offers, the selection committee will consider:
(1) the demonstrated competence, knowledge, and qualifications of
all professional staff who will work on the BPI Project and of the
Vendor firm as a whole; (2) the extent to which the Vendor’s proposed
services accomplish the purposes and specifications of the RFO; (3)
the reasonableness of costs for the services proposed; (4) the extent
of the Vendor’s knowledge of business process re-engineering and
information technology experience with either a state governmental
entity or an insurance carrier; and (5) when other considerations
are equal, a Vendor whose principal place of business is within the
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State of Texas, or who will manage the project wholly from one
of its offices within the State of Texas, will be given preference.
TWCC shall employ evaluation criteria in the selection of a vendor
as generally outlined in the RFO.

TRD-9905745

Susan Cory
General Counsel
Texas Workers’ Compensation Commission
Filed: September 7, 1999

♦ ♦ ♦
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Texas Register
Services

TheTexas Registeroffers the following services. Please check the appropriate box (or boxes).

Texas Natural Resource Conservation Commission, Title 30
❑ Chapter 285 $25 ❑ update service $25/year(On-Site Wastewater Treatment)
❑ Chapter 290$25 ❑ update service $25/year(Water Hygiene)
❑ Chapter 330$50 ❑ update service $25/year(Municipal Solid Waste)
❑ Chapter 334 $40 ❑ update service $25/year(Underground/Aboveground Storage Tanks)
❑ Chapter 335 $30 ❑ update service $25/year(Industrial Solid Waste/Municipal

 Hazardous Waste)
Update service should be in❑ printed format❑ 3 1/2” diskette ❑ 5 1/4” diskette

Texas Workers Compensation Commission, Title 28
❑ Update service $25/year

Texas Register Phone Numbers (800) 226-7199
Documents (512) 463-5561
Circulation (512) 463-5575
Marketing (512) 305-9623
Texas Administrative Code (512) 463-5565

Inf ormation For Other Divisions of the Secretary of State’s Office
Executive Offices (512) 463-5701
Corporations/

Copies and Certifications (512) 463-5578
Direct Access (512) 475-2755
Information (512) 463-5555
Legal Staff (512) 463-5586
Name Availability (512) 463-5555
Trademarks (512) 463-5576

Elections
Information (512) 463-5650

Statutory Documents
Legislation (512) 463-0872
Notary Public (512) 463-5705
Public Officials, State (512) 463-6334

Uniform Commercial Code
Information (512) 475-2700
Financing Statements (512) 475-2703
Financing Statement Changes (512) 475-2704
UCC Lien Searches/Certificates (512) 475-2705
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