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OFFICE OF THE
 ATTORNEY GENERAL

Under provisions set out in the Texas Constitution, the Texas Government Code. Title 4,
§402.042, and numerous statutes, the attorney general is authorized to write advisory opinions
for state and local officials. These advisory opinions are requested by agencies or officials when
they are confronted with unique or unusually difficult legal questions. The attorney general also
determines, under authority of the Texas Open Records Act, whether information requested for
release from governmental agencies may be held from public disclosure. Requests for opinions,
opinions, and open records decisions are summarized for publication in the Texas Register. The
attorney general responds  to many requests for opinions and open records decisions with letter
opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion, and
represents the opinion of the attorney general unless and until it is modified or overruled by a
subsequent letter opinion, a formal Attorney General Opinion, or a decision of a court of record.
You may view copies of opinions at http://www.oag.state.tx.us. To request copies of opinions,
please fax your request to (512) 462-0548 or call (512) 936-1730. To inquire about pending
requests for opinions, phone (512) 463-2110.



Opinions

Opinion No. JC-0210. The Honorable Michael P. Fleming, Harris
County Attorney, 1019 Congress, 15th Floor, Houston, Texas 77002-
1700, regarding whether a member of the board of managers of a
hospital district must abstain in matters involving prevailing wage
disputes under chapter 2258 of the Government Code (RQ-0148-JC).

SUMMARY. A member of the Harris County Hospital District Board
of Managers who is the unpaid President of the Harris County AFL-
CIO Council does not have a "substantial interest" in the Council for
purposes of chapter 171 of the Local Government Code. Chapter
171 therefore does not bar him from participating in the Board’s
"good cause" determinations of complaints under the Prevailing Wage
Act, Tex. Gov’t Code Ann., ch. 2258 (Vernon 2000), regardless
of whether the complaining labor union is affiliated with the Harris
County AFL-CIO Council.

Opinion No. JC-0211. The Honorable Bob Hunter, Chair,
Committee on State, Federal and International Relations, Texas
House of Representatives, P.O. Box 2910, Austin, Texas 78768-2910,
regarding distinction between "the hair" and "the beard" for purposes
of the barber statute (RQ-0130-JC).

SUMMARY. The power to distinguish "hair" from "the beard" for the
purposes of determining possible violations of §1601.002(1)(A) of the
Occupations Code is given by the legislature to the Board of Barber
Examiners. An explicit demarcation of this boundary by the Board
of Barber Examiners is necessary to allow licensed cosmetologists to
conform their behavior to the statute, particularly in marginal cases.

Opinion No. JC-0212. The Honorable Ken Armbrister, Chair,
Committee on Criminal Justice, Texas State Senate, P.O. Box 12068,
1E.12, Austin, Texas 78711, regarding whether a home-rule city
may expend tax funds to sponsor children’s travel on out-of-state
appearances (RQ-0151-JC).

SUMMARY. A home-rule city may adopt any ordinance not incon-
sistent with the constitution, general law, or its city charter and does
not need express legislative authority to spend public funds for a
particular activity if its charter authorizes it to engage in the activ-
ity. Any expenditure of city funds must be for a public purpose and
municipal purpose. A city may not donate public funds to a school
district or expend funds other than for a municipal purpose.

Opinion No. JC-0213. The Honorable Chris Harris, Chair,
Senate Committee on Administration, Texas State Senate, P.O. Box
12068, Austin, Texas 78711, regarding whether the "fraudulent filing"
provisions of the Business and Commerce Code apply to those
transactions excepted under §9.104 thereof (RQ-0154-JC).

SUMMARY. The "fraudulent filing" provisions of §9.412 of the
Business and Commerce Code do not apply to any transaction listed
in §9.104 thereof.

For further information, please call (512) 463-2110.

TRD-200002976
Elizabeth Robinson
Assistant Attorney General
Office of the Attorney General
Filed: April 26, 2000

♦ ♦ ♦
Request for Opinions

RQ-0218-JC. The Honorable Gary L. Walker, Chair, Land and
Resource Management, Texas House of Representatives, P.O. Box
2910, Austin, Texas 78768-2910, regarding regulation of a business
that locates real property omitted from the tax roles (Request No.
0218-JC).

Briefs requested by May 19, 2000

RQ-0219-JC. The Honorable Bill G. Carter, Chair, Urban Affairs
Committee, Texas House of Representatives, P.O. Box 2910, Austin,
Texas 78768-2910, regarding whether an attorney may post bond
solely on the basis of his bar card and related questions (Request No.
0219-JC).

Briefs requested by May 20, 2000

RQ-0220-JC. The Honorable Bruce Isaacks, Criminal District At-
torney, 1450 East McKinney, Suite 3100, P.O. Box 2850, Denton,
Texas 76202, regarding prepayment of taxes on the inventory of heavy
equipment dealers (Request No. 0220-JC).

Briefs requested by May 20, 2000

RQ-0221-JC. The Honorable Bill G. Carter, Chair, Committee on
Urban Affairs, Texas House of Representatives, P.O. Box 2910,
Austin, Texas 78768-2910, regarding authority of the Lower Valley
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Water District to assess fees to residents who are not connected to its
wastewater system (Request No. 0221-JC).

Briefs requested by May 24, 2000

RQ-0222-JC. The Honorable Juan J. Hinojosa, Chair, Committee
on Criminal Jurisprudence, Texas House of Representatives, P.O.
Box 2910, Austin, Texas 78768-2910, regarding whether certain
appropriations from the Excellence in Higher Education Fund are
constitutionally permissible (Request No. 0222-JC).

Briefs requested by May 24, 2000

For further information, please call (512) 463-2110.

TRD-200002977
Elizabeth Robinson
Assistant Attorney General
Office of the Attorney General
Filed: April 26, 2000

♦ ♦ ♦
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 EMERGENCY RULES
An agency may adopt a new or amended section or repeal an existing section on an emergency
basis if it determines that such action is necessary for the public health, safety, or welfare of this
state. The section may become effective immediately upon filing with the Texas Register, or on a
stated date less than 20 days after filing and remaining in effect no more than 120 days. The
emergency action is renewable once for no more than 60 additional days.

Symbology in amended emergency sections. New language added to an existing section is
indicated by the text being underlined.  [Brackets] and strike-through of text indicates deletion of
existing material within a section.



TITLE 31. NATURAL RESOURCES AND
CONSERVATION

Part 17. TEXAS STATE SOIL AND WA-
TER CONSERVATION BOARD

Chapter 517. FINANCIAL ASSISTANCE

Subchapter B. COST-SHARE ASSISTANCE
FOR BRUSH CONTROL
31 TAC §§517.23, 517.27 - 517.29

The Texas State Soil and Water Conservation Board is renewing
the effectiveness of the emergency adoption of amended
§§517.23, 517.27, 517.28, 517.29, for a 60-day period. The text
of amended §§517.23, 517.27, 517.28, 517.29, was originally
published in the January 21, 2000, issue of the Texas Register
(25 TexReg 333).

Filed with the Office of the Secretary of State, on April 19, 2000.

TRD-200002726
Robert G. Buckley
Executive Director
Texas State and Soil and Water Conservation Board
Effective date: April 17, 2000
Expiration date: June 16, 2000
For further information, please call: (254) 773-2250

♦ ♦ ♦
TITLE 34. PUBLIC FINANCE

Part 3. TEACHER RETIREMENT SYS-
TEM OF TEXAS

Chapter 41. INSURANCE PROGRAMS

Subchapter B. LONG-TERM CARE, DISABIL-
ITY AND LIFE INSURANCE
34 TAC §41.15

The Teacher Retirement System of Texas is renewing the
effectiveness of the emergency adoption of new §41.15, for a
20-day period. The text of new §41.15 was originally published
in the January 7, issue of the Texas Register (25 TexReg 17).

Filed with the Office of the Secretary of State, on April 20, 2000.

TRD-200002840

Charles Dunlap
Executive Director
Teacher Retirement System of Texas
Effective date: April 21, 2000
Expiration date: May 11, 2000
For further information, please call: (512) 391-2115

♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

Part 3. TEXAS YOUTH COMMISSION

Chapter 93. YOUTH RIGHTS AND REMEDIES
37 TAC §93.33

The Texas Youth Commission (TYC) adopts on an emergency
basis an amendment to §93.33, concerning Alleged Mistreat-
ment. Mistreatment investigation reports are governed by
Chapter 261 of the Family Code. The amendment to the rule
will clarify the type of confidential information that will be deleted
from an alleged mistreatment investigation report prior to provid-
ing the report to an employee against whom disciplinary action
has been taken. Certain information can be provided on written
request by the employee. Position title no longer used are also
being corrected.

This amendment is adopted on an emergency basis to correct
the language indicating that specific parts of the report that will
be provided, when in fact, they are the parts that will be deleted
prior to release of the report. The legal department of the Texas
Youth Commission has determined that the emergency adoption
is necessary to ensure compliance with confidentiality laws.

The amendment is adopted on an emergency basis under the
Human Resources Code, §61.045, which provides the Texas
Youth Commission authority for the general charge and welfare
for the custody and rehabilitation of the children in a school,
facility, or program, operated or funded by the Commission.

§93.33. Alleged Mistreatment.

(a)-(c) (No change.)

(d) Reporting and Investigation Requirements.

(1)-(9) (No change.)

(10) The allegations coordinator [youth rights administra-
tor] may aid or assume an investigation at any stage of the investiga-
tion process. This shall include enlisting the assistance of additional
investigators when all parties are not located in the same place.
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(11) (No change.)

(e)-(f) (No change.)

(g) A category [Category] 1 alleged mistreatment report is
confidential and not subject to release under Chapter 552 of the Gov-
ernment Code. However, in the furtherance of the administration of
justice, any evidence relied upon by a decision maker in a disciplinary
action should be disclosed to the employee who has been disciplined.
Therefore, an employee who challenges a disciplinary action of level
[Level] 2 or above, which was based upon information gathered dur-
ing a category [Category] 1 alleged mistreatment investigation, may
make a written request for a copy of the report. A copy of the in-
vestigator’s report with supporting documents may be released to the
employee, provided the investigator’s assessment and evaluation of
the evidence have been deleted [redacted]. The deleted portion of the

report [This] would include, but not be limited to: findings, conclu-
sions, recommendations and opinions of the investigator. The report
and all supporting documents shall be edited to protect youth confi-
dentiality.

Filed with the Office of the Secretary of State, on April 18, 2000.

TRD-200002729
Steve Robinson
Executive Director
Texas Youth Commission
Effective date: April 18, 2000
Expiration date: August 16, 2000
For further information, please call: (512) 424-6244

♦ ♦ ♦

25 TexReg 3874 May 5, 2000 Texas Register



 PROPOSED RULES
Before an agency may permanently adopt a new or amended section or repeal an existing section,
a proposal detailing the action must be published in the Texas Register at least 30 days before
action is taken. The 30-day time period gives interested persons an opportunity to review and
make oral or written comments on the section. Also, in the case of substantive action, a public
hearing must be granted if requested by at least 25 persons, a governmental subdivision or
agency, or an association having at least 25 members.

Symbology in proposed amendments. New language added to an existing section is indicated
by the text being underlined. [Brackets] and strike-through of text indicates deletion of existing
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TITLE 1. ADMINISTRATION

Part 4. OFFICE OF THE SECRETARY
OF STATE

Chapter 81. ELECTIONS
The Office of the Secretary of State, Elections Division, pro-
poses the repeal of §§81.1, 81.8, 81.10, 81.72, 81.73, 81.74,
81.75, 81.81, 81.82, and 81.401 concerning elections. The re-
peals are a result of the Rule Review required by the General
Appropriations Act of 1997.

The proposed repeals will allow the Office of the Secretary of
State to delete rules which have become outdated or codified
(81.1, 81.8, 81.10, 81.401), and rewrite and relocate the other
rules (81.72, 81.73, 81.74, 81.75, 81.81, and 81.82) contained
in this chapter.

In addition, the Elections Division proposes to change the
title of Subchapter E from "Miscellaneous" to "Election Day
Procedures." The reason for this proposed title change is to
reflect more accurately the contents of Subchapter E.

Jeffrey H. Eubank, Assistant Secretary of State, has determined
that for the first five-year period the repeals are in effect there
will be no fiscal implications to the state or local governments
as a result of enforcing or administering the repeals.

Mr. Eubank has also determined that for the first five-year
period the repeals are in effect the public benefits expected as a
result of adoption of the proposed repeals will be that the rules
contained in Chapter 81 will be current and presented in a more
logical manner. There will be no effect on small businesses or
micro-businesses. There will be no anticipated economic cost
to the state or local governments.

Comments on the proposed rules may be submitted to the
Office of the Secretary of State, Ann McGeehan, Director for
Elections, P.O. Box 12060, Austin, Texas 78711.

Subchapter A. VOTER REGISTRATION
1 TAC §§81.1, 81.8, 81.10

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The repeals are proposed under Texas Election Code, §31.003
(Vernon 2000), which authorizes the agency to amend, adopt,
and repeal rules deemed necessary or advisable to effectuate
the Code.

No other article, statute, or code is affected by these proposed
repeals.

§81.1. Application Forms Used by Volunteer Deputies.
§81.8. Submission of Lists to the Secretary of State.
§81.10. Voter Registration Transactions.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 19, 2000.

TRD-200002800
Jeffrey H. Eubank
Assistant Secretary of State
Office of the Secretary of State
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 463-5561

♦ ♦ ♦
Subchapter E. ELECTION DAY PROCEDURES
1 TAC §§81.72 - 81.75, 81.81, 81.82

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The repeals are proposed under Texas Election Code, §31.003
(Vernon 2000), which authorizes the agency to amend, adopt,
and repeal rules deemed necessary or advisable to effectuate
the Code.

No other article, statute, or code is affected by these proposed
repeals.
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§81.72. Late Convening of Early Voting Ballot Board in Elections
Other Than a General Election for State and County Officers and
Primary Elections.
§81.73. Late Convening of Early Voting Ballot Board.
§81.74. Security of Early Voting Ballots under Election Code,
§85.032(f).
§81.75. Voting from Space.
§81.81. Supplementation of Voter Registration Application.
§81.82. Documentation Establishing Citizenship.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 19, 2000.

TRD-200002801
Jeffrey H. Eubank
Assistant Secretary of State
Office of the Secretary of State
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 463-5561

♦ ♦ ♦
Subchapter K. IMPLEMENTATION OF THE
NATIONAL VOTER REGISTRATION ACT
1 TAC §81.401

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The repeal is proposed under Texas Election Code, §31.003
(Vernon 2000), which authorizes the agency to amend, adopt,
and repeal rules deemed necessary or advisable to effectuate
the Code.

No other article, statute, or code is affected by this proposed
repeal.

§81.401. Implementation of the National Voter Registration Act
(NVRA).
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 19, 2000.

TRD-200002802
Jeffrey H. Eubank
Assistant Secretary of State
Office of the Secretary of State
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 463-5561

♦ ♦ ♦
Chapter 81. ELECTIONS

Subchapter A. VOTER REGISTRATION
1 TAC §81.1

The Office of the Secretary of State, Elections Division, pro-
poses new §81.1 concerning supplementation of voter registra-
tion applications. This new rule is the result of the Rule Review
required by the General Appropriations Act of 1997.

Proposed new §81.1 will allow old §81.81 to be relocated to the
voter registration subchapter.

Jeffrey H. Eubank, Assistant Secretary of State, has determined
that for the first five-year period the new rule is in effect there
will be no fiscal implications to the state or local governments
as a result of enforcing or administering the new rule.

Mr. Eubank has also determined that for the first five-year
period the new rule is in effect the public benefit expected as
a result of adoption of the proposed new rule will be that the
new rule is located in the voter registration subchapter, which
is its most logical location, and should be easier for the public
to reference. There will be no effect on small businesses or
micro-businesses. There will be no anticipated economic cost
to the state or local governments.

Comments on the proposal may be submitted to the Office of
the Secretary of State, Ann McGeehan, Director for Elections,
P.O. Box 12060, Austin, Texas 78711.

The new rule is proposed under Texas Election Code, §31.003,
which authorizes the Office of the Secretary of State to ob-
tain and maintain uniformity in the application, interpretation,
and operation of provisions under the Texas Election Code and
other election laws.

No other article, statute, or code is affected by this proposed
new rule.

§81.1. Supplementation of Voter Registration Application.
(a) "Required information" in §13.072(e) shall mean the sub-

sequent submission of afully completed voter registration application.

(b) In order to proceed with the review of the application, the
voter registrar must receive the required information not later than 10
days after notifying the applicant that a voter registration application
is incomplete.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 19, 2000.

TRD-200002794
Jeffrey H. Eubank
Assistant Secretary of State
Office of the Secretary of State
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 463-5561

♦ ♦ ♦
1 TAC §81.8

The Office of the Secretary of State, Elections Division, pro-
poses new §81.8 concerning documentation establishing citi-
zenship for voter registration challenges. This new rule is the
result of the Rule Review required by Rider 167 of the General
Appropriations Act of 1997.

Proposed new §81.8 will allow old §81.82 to be relocated to the
voter registration subchapter.

Jeffrey H. Eubank, Assistant Secretary of State, has determined
that for the first five-year period the new rule is in effect there
will be no fiscal implications to the state or local governments
as a result of enforcing or administering the new rule.

Mr. Eubank has also determined that for the first five-year
period the new rule is in effect the public benefit expected as
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a result of adoption of the proposed new rule will be that the
new rule is located in the voter registration subchapter, which
is its most logical location, and should be easier for the public
to reference. There will be no effect on small businesses or
micro-businesses. There will be no anticipated economic cost
to the state or local governments.

Comments on the proposal may be submitted to the Office of
the Secretary of State, Ann McGeehan, Director for Elections,
P.O. Box 12060, Austin, Texas 78711.

The new rule is proposed under Texas Election Code, §31.003,
which authorizes the Office of the Secretary of State to obtain
and maintain uniformity in the application, interpretation, and
operation of provisions under the Texas Election Code and other
election laws.

No other article, statute, or code is affected by this proposed
new rule.

§81.8. Documentation Establishing Citizenship.

(a) "Proof of citizenship" may take the form of a certified
copy of the voter’s passport, birth certificate, or certificate of
naturalization papers.

(b) If a voter fails to provide proof of citizenship within the
required 30 days, the voter registrar shall promptly send the voter
a notice of cancellation that includes the date of and the reason for
cancellation.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 19, 2000.

TRD-200002795
Jeffrey H. Eubank
Assistant Secretary of State
Office of the Secretary of State
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 463-5561

♦ ♦ ♦
Subchapter B. EARLY VOTING
1 TAC §81.32

The Office of the Secretary of State, Elections Division, pro-
poses new §81.32, concerning late convening of the early-
voting ballot board in elections other than the general election
for state and county officers. This new rule is the result of the
Rule Review required by Rider 167 of the General Appropria-
tions Act of 1997.

Proposed new §81.32 will allow old §81.72 to be relocated from
the miscellaneous subchapter to the early-voting subchapter.

Jeffrey H. Eubank, Assistant Secretary of State, has determined
that for the first five-year period the new rule is in effect there
will be no fiscal implications to the state or local governments
as a result of enforcing or administering the new rule.

Mr. Eubank has also determined that for the first five-year
period the new rule is in effect the public benefit expected as a
result of adoption of the proposed new rule will be that the new
rule is located in the early-voting subchapter, which is its most
logical location, and should be easier for the public to reference.
There will be no effect on small businesses or micro-businesses.

There will be no anticipated economic cost to the state or local
governments.

Comments on the proposal may be submitted to the Office of
the Secretary of State, Ann McGeehan, Director for Elections,
P.O. Box 12060, Austin, Texas 78711.

The new rule is proposed under Texas Election Code, §31.003,
which authorizes the Office of the Secretary of State to obtain
and maintain uniformity in the application, interpretation, and
operation of provisions under the Texas Election Code and other
election laws.

No other article, statute, or code is affected by this proposed
new rule.

§81.32. Late Convening of Early-Voting Ballot Board in Elections
Other than General Election for State and County Officers.
The presiding judge of the early-voting ballot board shall convene
the board between the third and fifth day after election day to count
late early-voted ballots cast from outside the country and placed in
delivery by 7:00 p.m. on election day, so that the governing body of
the territory conducting the election can timely canvass the election
returns no earlier than the third day or later than the sixth day after
election day.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 19, 2000.

TRD-200002796
Jeffrey H. Eubank
Assistant Secretary of State
Office of the Secretary of State
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 463-5561

♦ ♦ ♦
1 TAC §81.33

The Office of the Secretary of State, Elections Division, pro-
poses new §81.33 concerning late convening of the early-voting
ballot board in primary elections. This new rule is the result of
the Rule Review required by the General Appropriations Act of
1997.

Proposed new §81.33 will allow old §81.73 to be relocated from
the miscellaneous subchapter to the early-voting subchapter.
The language of the rule has been amended to clarify that it
applies only to primary elections.

Jeffrey H. Eubank, Assistant Secretary of State, has determined
that for the first five-year period the new rule is in effect there
will be no fiscal implications to the state or local governments
as a result of enforcing or administering the new rule.

Mr. Eubank has also determined that for the first five-year
period the new rule is in effect the public benefit expected as a
result of adoption of the proposed new rule will be that the new
rule is located in the early-voting subchapter, which is its most
logical location, and should be easier for the public to reference.
There will be no effect on small businesses or micro-businesses.
There will be no anticipated economic cost to the state or local
governments.

Comments on the proposal may be submitted to the Office of
the Secretary of State, Ann McGeehan, Director for Elections,
P.O. Box 12060, Austin, Texas 78711.
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The new rule is proposed under Texas Election Code, §31.003,
which authorizes the Office of the Secretary of State to obtain
and maintain uniformity in the application, interpretation, and
operation of provisions under the Texas Election Code and other
election laws.

No other article, statute, or code is affected by this proposed
new rule.

§81.33. Late Convening of Early-Voting Ballot Board in Primary
Elections.

The presiding judge of the early-voting ballot board shall convene the
board to count late early-voted ballots cast from outside the country
and placed in delivery by 7:00 p.m. on election day, at any time
after the last mail delivery occurring two days after the election,
or when the early voting clerk certifies that all early-voting ballots
mailed from outside the United States have been received, whichever
is earlier. The precise time for the convening of the board shall
be within the discretion of the presiding judge, with a view toward
allowing ample time for the board and the central counting station
personnel (if applicable) to discharge its duties so that the county
executive committee can timely convene at no later than 1:00 p.m.
on the third day after election day.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 19, 2000.

TRD-200002797
Jeffrey H. Eubank
Assistant Secretary of State
Office of the Secretary of State
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 463-5561

♦ ♦ ♦
1 TAC §81.34

The Office of the Secretary of State, Elections Division, pro-
poses new §81.34, concerning the security of early ballots un-
der Election Code, §85.032(f), which authorizes early-voting
ballots to be counted prior to election day in certain counties.
This new rule is proposed as a result of the Rule Review re-
quired by the General Appropriations Act of 1997.

Proposed new §81.34 will allow old §81.74 to be relocated from
the miscellaneous subchapter to the early-voting subchapter.

Jeffrey H. Eubank, Assistant Secretary of State, has determined
that for the first five-year period the new rule is in effect there
will be no fiscal implications to the state or local governments
as a result of enforcing or administering the new rule.

Mr. Eubank has also determined that for the first five-year
period the new rule is in effect the public benefit expected as a
result of adoption of the proposed new rule will be that the new
rule is located in the early-voting subchapter, which is its most
logical location, and should be easier for the public to reference.
There will be no effect on small businesses or micro-businesses.
There will be no anticipated economic cost to the state or local
governments.

Comments on the proposal may be submitted to the Office of
the Secretary of State, Ann McGeehan, Director for Elections,
P.O. Box 12060, Austin, Texas 78711.

The new rule is proposed under Texas Election Code, §31.003,
which authorizes the Office of the Secretary of State to obtain
and maintain uniformity in the application, interpretation, and
operation of provisions under the Texas Election Code and other
election laws.

No other article, statute, or code is affected by this proposed
new rule.

§81.34. Security of Early-Voting Ballots under Election Code,
§85.032(f).

(a) If the early-voting ballot board convenes before election
day, the presiding judge shall, upon each adjournment of the board,
lock and seal each ballot box prior to returning the boxes to the
custodian of records. The judge shall complete a ballot-box security
form showing each serial number used to seal each box. The form
shall be signed by the judge and another early-voting ballot board
member who has witnessed the procedure. In a general election for
state and county officers, the early-voting ballot board member must
be from a different political party than the judge. The custodian of
records shall also sign the form.

(b) The presiding judge shall retain the key(s) used to lock
the ballot box(es). In the event that the judge is unwilling to retain
the key, the key shall be retained by the authority designated in
accordance with §66.060(a) of the Code.

(c) Upon reconvening the ballot board, the presiding judge
shall ensure that each ballot box is intact. The presiding judge shall
follow these procedures each day except upon final delivery to the
custodian of records or delivery to the central counting station.

(d) If it is impracticable for the ballot-board judge to deliver
the ballot boxes each day upon adjournment, the authority conducting
the election shall submit to the Office of the Secretary of State an
alternative plan for the security of the ballots for approval.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 19, 2000.

TRD-200002798
Jeffrey H. Eubank
Assistant Secretary of State
Office of the Secretary of State
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 463-5561

♦ ♦ ♦
1 TAC §81.35

The Office of the Secretary of State, Elections Division, pro-
poses new §81.35, concerning voting from outer space. This
new rule is proposed as a result of the Rule Review required
by the General Appropriations Act of 1997.

Proposed new §81.35 will allow old §81.75 to be relocated from
the miscellaneous subchapter to the early-voting subchapter.

Jeffrey H. Eubank, Assistant Secretary of State, has determined
that for the first five-year period the new rule is in effect there
will be no fiscal implications to the state or local governments
as a result of enforcing or administering the new rule.

Mr. Eubank also has determined that for the first five-year
period the new rule is in effect the public benefit expected as a
result of adoption of the proposed new rule will be that the new
rule is located in the early-voting subchapter, which is its most
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logical location, and should be easier for the public to reference.
There will be no effect on small businesses or micro-businesses.
There will be no anticipated economic cost to the state or local
governments.

Comments on the proposal may be submitted to the Office of
the Secretary of State, Ann McGeehan, Director for Elections,
P.O. Box 12060, Austin, Texas 78711.

The new rule is proposed under the Texas Election Code,
§31.003, which authorizes the Office of the Secretary of State to
obtain and maintain uniformity in the application, interpretation,
and operation of provisions under the Texas Election Code and
other election laws.

No other article, statute, or code is affected by these this
proposed new rule.

§81.35. Voting from Outer Space.

(a) A person who meets the eligibility requirements of a
voter under the Texas Election Code, Chapter 101, but who will be
on a space flight during the early-voting period and on election day,
may vote under this chapter. In order to vote by this method, the voter
must apply by a Federal Postcard Application ("FPCA") and meet the
requisite deadlines under state law. The FPCA may be submitted by
fax or other electronic means.

(b) The use of the National Aeronautics and Space Admin-
istration’ s electronic transmission program to send ballots to persons
on a space flight is authorized.

(1) The ballot must be generated in the County Clerk’s
or Elections Administrator’s Office with an embedded password.

(2) The ballot is electronically sent to the Johnson Space
Center, and forwarded electronically to the space mission. In the
event a direct link is not possible, such as with Space Station Mir,
the ballot shall be forwarded to Russia or another appropriate source
as determined by NASA and the Office of the Secretary of State,
and then uplinked to the Space Station Mir or other space station as
applicable.

(c) The voter then opens the ballot with the password and
votes the ballot.

(d) The file in which the vote–without the ballot–is saved is
then downlinked to Johnson Space Center. The vote is then electron-
ically transmitted to the County Clerk’s or Elections Administrator’s
Office. If the County Clerk’s or Elections Administrator’s office is
not capable of receiving the vote electronically, the vote shall be
electronically transmitted to the Office of the Secretary of State for
forwarding to the appropriate county.

(e) Upon receipt by the county, the file is printed and
then duplicated on a blank ballot. The original electronic file and
printed file must be preserved with the regular election records. The
duplicated ballot is counted on election day with the other ballots
cast from the outer space voter’ s precinct.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 19, 2000.

TRD-200002799
Jeffrey H. Eubank
Assistant Secretary of State
Office of the Secretary of State
Earliest possible date of adoption: June 4, 2000

For further information, please call: (512) 463-5561

♦ ♦ ♦
TITLE 4. AGRICULTURE

Part 1. TEXAS DEPARTMENT OF
AGRICULTURE

Chapter 1. GENERAL PROCEDURES

Subchapter A. GENERAL RULES OF PRAC-
TICE
4 TAC §1.3, §1.5

The Texas Department of Agriculture (the department) proposes
amendments to §1.3 and §1.5, concerning general rules of
practice.

The amendment of §1.3 is proposed to clarify that procedural
rules of the State Office of Administrative Hearings (SOAH)
control in hearings conducted by that office. The amendment
provides that in the event of a conflict between the rules in
Chapter 1, Subchapter A, and SOAH’s procedural rules, SOAH
rules control. The amendment to §1.5 is proposed to allow
the department to presume receipt within a reasonable time
of documents mailed to the last known address of parties to
administrative proceedings before the department. The timeline
provided is consistent with similar service rules adopted by
SOAH. The amendment provides that if a document is sent
to parties by the department by regular, certified, or registered
mail, the document is deemed received no later than five days
after mailing.

Dolores Alvarado Hibbs, deputy general counsel, has deter-
mined that for the first five-year period the amendments are in
effect, there will be no fiscal implications for state or local gov-
ernment as a result of enforcing or administering the amend-
ments.

Ms. Hibbs also has determined that for each year of the
first five years the amendments are in effect the public benefit
anticipated as a result of enforcing the amendments will be the
clarification of existing rules and more efficient processing of
administrative cases by the department. There be no effect on
micro-businesses or small businesses and to persons who are
required to comply with the amendments as proposed.

Comments on the proposal may be submitted to Dolores
Alvarado Hibbs, Texas Department of Agriculture, P. O. Box
12847, and Austin, Texas 78711. Comments must be received
no later than 30 days from the date of publication of the proposal
in the Texas Register.

The amendments are proposed under the Texas Agriculture
Code, §12.016 which provides the Department with the author-
ity to adopt rules to administer the Texas Agriculture Code.

The code that will be affected by the proposal is the Texas
Agriculture Code, Chapters 12 - 14, 18, 19, 26, 61, 71 - 76,
94-95, 101, 103, 121, 125, 132 and 134.

§1.3. Scope and Construction of Rules.

(a) - (c) (No change.)

(d) In the case of the application of these rules to a hearing
conducted by SOAH, where there is a conflict between these rules
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and the SOAH procedural rules found at Title 1, Part 7, Chapter 155,
the SOAH rules shall control.

§1.5. Filing and Service of Documents.

(a) - (f) (No change.)

(g) If a document was sent to a party by the department
by regular mail, certified mail, or registered mail, the document is
presumed to have been received no later than five days after mailing.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002863
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 463-4075

♦ ♦ ♦
Subchapter D. MISCELLANEOUS PROVI-
SIONS
4 TAC §1.91

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Department of Agriculture or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Department of Agriculture (the Department) pro-
poses the repeal of §1.91, concerning an expiration date for
Chapter 1, relating to general procedures.

The repeal of §1 91 is proposed because the establishment of
an expiration date for Chapter 1 is no longer necessary due to
the enactment of legislation establishing a timeframe for review
of agency rules. The deletion of §1.91 eliminates the expiration
date for Chapter 1.

Dolores Alvarado Hibbs, deputy general counsel, has deter-
mined that for the first five-year period the repeal is in effect,
there will be no fiscal implications for state or local government
as a result of enforcing or administering the repeal.

Ms. Hibbs also has determined that for each year of the first
five years the repeal is in effect the public benefit anticipated
as a result of enforcing the repeal will be the elimination of
unnecessary rules. There be no effect on micro-businesses or
small businesses and to persons who are required to comply
with the repeal as proposed.

Comments on the proposal may be submitted to Dolores
Alvarado Hibbs, Texas Department of Agriculture, P. O. Box
12847, and Austin, Texas 78711. Comments must be received
no later than 30 days from the date of publication of the proposal
in the Texas Register.

The repeal is proposed under the Texas Agriculture Code,
§12.016 which provides the Department with the authority to
adopt rules to administer the Texas Agriculture Code.

The code that will be affected by the proposal is the Texas
Agriculture Code, Chapter 12.

§1.91. Expiration Provision.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002864
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 463-4075

♦ ♦ ♦
Subchapter E. ADVISORY COMMITTEES
4 TAC §§1.200, 1.201, 1.206

The Texas Department of Agriculture (the Department) pro-
poses an amendment to §1.200 and proposes new §1.201 and
§1.206, concerning advisory committees of the department, in-
cluding the Citrus Budwood Advisory Council and the Oyster
Advisory Committee.

The amendment to §1.200 is proposed to correct a statutory ci-
tation, clarify language in regards to what committees are cov-
ered by the subchapter, and to clarify reporting by committees.
Because department staff works very closely with committees,
serving as support staff, and staffing and attending all commit-
tee meetings, the proposed reporting requirement allows report-
ing to be done through preparation of board minutes, as is the
current practice. The proposal does allow the commissioner to
request that a committee submit a formal report on its activities
as the commissioner deems necessary. The new sections are
proposed to add two committees to the department’s listing of
advisory committees found at Chapter 1, Subchapter E., in ac-
cordance with the requirements of the Texas Government Code,
Chapter 2110. The amendments to §1.200 change the refer-
ence from the Texas Civil Statutes to the correct citation in the
Texas Government Code, provide that committees established
by or under statute are covered, and provide that committees
will report to the agency by holding open meetings in which
agency staff participate and record the proceeding and/or by
submitting a report of committee activities, at the request of the
Commissioner. New §1.201 adds the Citrus Budwood Advisory
Committee to the listing and provides information regarding the
committee’s purpose, duties and duration. New §1.206 adds
the Oyster Advisory Committee to the listing and provides infor-
mation regarding the committee’s purpose, duties and duration.

Dolores Alvarado Hibbs, deputy general counsel, has deter-
mined that for the first five-year period the amendment and new
sections are in effect, there will be no fiscal implications for state
or local government as a result of enforcing or administering the
proposed amendment and new sections.

Ms. Hibbs also has determined that for each year of the
first five years the amendment and new sections are in effect
the public benefit anticipated as a result of enforcing the
sections will be the providing of information regarding agency
advisory committees to the public. There be no effect on
micro-businesses or small businesses and to persons who are
required to comply with the amendment and new sections as
proposed.

Comments on the proposal may be submitted to Dolores
Alvarado Hibbs, Texas Department of Agriculture, P. O. Box
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12847, and Austin, Texas 78711. Comments must be received
no later than 30 days from the date of publication of the proposal
in the Texas Register.

The amendment and new sections are proposed under the
Texas Agriculture Code, §12.016 which provides the Depart-
ment with the authority to adopt rules to administer the Texas
Agriculture Code; and the Texas Government Code, Chapter
2110, which requires that a state agency that is advised by an
advisory committee adopt rules stating the purpose and task
of the committee and the manner in which the committee will
report to the agency.

The code that will be affected by the proposal is the Texas
Agriculture Code, Chapters 12, 19, and 47.

§1.200. Scope and Purpose.
This subchapter identifies advisory committees created by or under
statute to advise the Texas Department of Agriculture and, in
accordance with the provisions of the Texas Government Code,
Chapter 2110 (Vernon Supp. 2000) [Texas Civil Statutes, Article
6252-33 (Vernon Supp. 1994)], prescribes the purposes and duties of
such committees, and the expiration date of each committee.[, and]
Unless otherwise provided for a specific committee, the manner in
which each continuing committee will report to the agency is by the
preparation and submission of committee minutes to the department.
In addition, the commissioner may request that a committee prepare
and submit a report of committee activities.

§1.201. Citrus Budwood Advisory Council.
(a) Purpose. The Citrus Budwood Advisory Committee is

created pursuant to the Texas Agriculture Code, §19.005.

(b) Duties. The Council advises the department in setting
standares for foundation groves, citrus budwood certification, desig-
nation of groves and inspection standards. The Council also advises
the department in the adoption of rules to administer the citrus bud-
wood certification program.

(c) Duration. The Citrus Budwood Advisory Council is
abolished on September 1, 2007, unless continued under the Texas
Sunset Act, Texas Government Code, Chapter 325.

§1.206. Oyster Advisory Committee.
(a) Purpose. The Oyster Advisory Committee is created

pursuant to the Texas Agriculture Code, §47.002.

(b) Duties. The Committee provides guidance and direction
on programs and activities established by the department under
its Texas oyster promotion and advertising program, and provide
guidance on expenditures from the Texas Oyster Fund.

(c) Duration. The Oyster Advisory Committee is abolished
on September 1, 2007, unless continued under the Texas Sunset Act,
Texas Government Code, Chapter 325.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002866
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 463-4075

♦ ♦ ♦

4 TAC §1.201

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Department of Agriculture or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Department of Agriculture (the Department) pro-
poses the repeal of §1.201, concerning the Egg Marketing Ad-
visory Board.

The repeal of §1.201 is proposed because the statutory author-
ity creating the Board has been repealed. The repeal of §1.201
eliminates the Egg Marketing Advisory Board from the agency’s
listing of advisory committees.

Dolores Alvarado Hibbs, deputy general counsel, has deter-
mined that for the first five-year period the repeal is in effect,
there will be no fiscal implications for state or local government
as a result of enforcing or administering the repeal.

Ms. Hibbs also has determined that for each year of the first
five years the repeal is in effect the public benefit anticipated
as a result of enforcing the repeal will be the elimination of
unnecessary rules. There be no effect on micro-businesses or
small businesses and to persons who are required to comply
with the repeal as proposed.

Comments on the proposal may be submitted to Dolores
Alvarado Hibbs, Texas Department of Agriculture, P. O. Box
12847, and Austin, Texas 78711. Comments must be received
no later than 30 days from the date of publication of the proposal
in the Texas Register.

The repeal is proposed under the Texas Agriculture Code,
§12.016 which provides the Department with the authority to
adopt rules to administer the Texas Agriculture Code.

The code that will be affected by the proposal is the Texas
Agriculture Code, Chapters 12 and 132.

§1.201. Egg Marketing Advisory Board.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002865
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 463-4075

♦ ♦ ♦
Subchapter H. REQUESTS FOR PUBLIC IN-
FORMATION
4 TAC §1.404

The Texas Department of Agriculture (the Department) pro-
poses the amendment of §1.404, concerning prepayments and
waivers of public information charges.

The amendment of §1.404 is proposed to change the maximum
amount that will be waived for processing a public information
request. The amendment increases the maximum amount to
more accurately reflect costs to the department of processing
payments made by third parties for such requests. The
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proposed amendment provides that the department will waive
the charge for any request resulting in a total charge of $10 or
less.

Dolores Alvarado Hibbs, deputy general counsel, has deter-
mined that for the first five-year period the amendment is in
effect, there will be minimal fiscal implications for state govern-
ment as a result of enforcing or administering the amendment.
While it is anticipated that there will be some minimal savings to
the agency due to the decrease in time devoted by staff to pro-
cess payments, it is not possible to determine the actual amount
of savings, as those would be based on an undetermined num-
ber of public information requests received and processed by
the agency that would result in charges of $10 or less. There
will be no fiscal implications for local government as a result of
enforcing or administering the amendment.

Ms. Hibbs also has determined that for each year of the first
five years the amendment is in effect the public benefit antic-
ipated as a result of enforcing the amendment will be a more
cost-effective processing of public information requests by the
agency and a cost-savings to certain persons requesting de-
partmental records. There will be no effect on micro-businesses
or small businesses. The effect on persons whose public infor-
mation requests fall within the proposed $10 minimum will be
the ability to obtain public information from the agency at no
cost.

Comments on the proposal may be submitted to Dolores
Alvarado Hibbs, Deputy General Counsel, Texas Department
of Agriculture, P. O. Box 12847, and Austin, Texas 78711.
Comments must be received no later than 30 days from the
date of publication of the proposal in the Texas Register.

The amendment is proposed under the Texas Agriculture Code,
§12.016 which provides the Department with the authority to
adopt rules to administer the Texas Agriculture Code.

The code that will be affected by the proposal is the Texas Agri-
culture Code, Chapter 12.

§1.404. Prepayments and Waivers of Public Information Charges.

(a) (No change.)

(b) The department will waive the charge for any public
information request that, without the waiver, would result in a total
charge of $10 [$1.00] or less.

(c) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002867
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 463-4075

♦ ♦ ♦
Subchapter K. EMPLOYEE TRAINING RULES
4 TAC §1.700, §1.701

The Texas Department of Agriculture (the Department) pro-
poses amendments to §1.700 and §1.701, concerning em-
ployee training rules.

The amendment to §1.700 is proposed to clarify the section and
make it consistent with current agency policy. The amendment
to §1.701 is made to broaden who may approve requests to
attend training. The amendment to §1.700 adds language
stating that no reimbursement will be made for refundable
fees and textbooks. The amendment to §1.701 allows the
employee’s Regional Director to approve a request to attend
an external training program, seminar or conference.

Jo Anne Noble, director for staff development, has determined
that for the first five-year period the amendments are in effect,
there will be no fiscal implications for state or local government
as a result of enforcing or administering the amended sections.

Ms. Noble also has determined that for each year of the
first five years the amendments are in effect the public benefit
anticipated as a result of enforcing the amendments will be
clarification of agency rules regarding employee training. There
be no effect on micro-businesses or small businesses and to
persons who are required to comply with the amended rules as
proposed.

Comments on the proposal may be submitted to Jo Anne No-
ble, Director for Staff Development, Texas Department of Agri-
culture, P. O. Box 12847, and Austin, Texas 78711. Comments
must be received no later than 30 days from the date of publi-
cation of the proposal in the Texas Register.

The amendments are proposed under the Texas Agriculture
Code, §12.016 which provides the Department with the author-
ity to adopt rules to administer the Texas Agriculture Code and
the Texas Government Code, §656.048, which requires state
agencies to adopt rules relating to employee training and edu-
cation.

The codes that will be affected by the proposal are the Texas
Agriculture Code, Chapter 12. and the Texas Government
Code, Chapter 656, Subchapter C.

§1.700. General Provisions.

(a) Use of state funds. The department may use state funds
to provide training and education for its employees in accordance with
the provisions of the Texas Government Code, §§656.044 - 656.049.

(1) - (3) (No change.)

(4) Purposes for which public funds may be used. The
department may spend public funds as appropriate to pay the salary,
tuition and other fees, travel and living expenses, training stipend,
expense of training materials, and other necessary expenses of an
instructor, student, or other participant in a training or education
program. No reimbursement will be made for refundable fees and
textbooks.

(5) (No change.)

(b) (No change.)

§1.701. Employee Training Program.

(a)-(b) (No change.)

(c) Seminars and conferences. The department may also
pay for training seminars or conferences unavailable in-house and
related to a current or prospective duty assignment. Requests to
attend an external training program, seminar or conference must
be approved by the employee’s assistant commissioner or regional
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director. Training, seminars or conferences which are required
to maintain a professional license will be considered a priority in
allocating a division’s training budget if the license is a requirement
of the employee’s job. Attendance at an approved training program,
seminar or conference will be considered part of the employee’s
normal work duties. An employee will not be required to use accrued
leave to attend an approved training program, seminar or conference.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002868
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 463-4075

♦ ♦ ♦
TITLE 7. BANKING AND SECURITIES

Part 6. CREDIT UNION DEPARTMENT

Chapter 91. CHARTERING, OPERATIONS,
MERGERS, LIQUIDATIONS

Subchapter E. DIRECTION OF AFFAIRS
7 TAC §91.502

The Texas Credit Union Commission proposes republication of
new §91.502 pertaining to directors’ fees and expenses. The
first request for comments was published in the February 11,
2000, issue of the Texas Register (25 TexReg 1011). The
proposed rule would replace existing §91.506(a) which was
proposed for repeal in the February 25, 2000 edition of the
Texas Register (25 TexReg 1005).

Proposed §91.502 sets forth the limitations on payment of fees
to and expenses for directors. The originally published ver-
sion retained the limitations contained in §91.506, and added
two new provisions. The first new provision stated that a credit
union could not pay such fees if it is operating under a net
worth restoration plan, unless a waiver is first obtained from the
commissioner. The second new provision gave a credit union
the authority to reimburse directors and committee members
for wages lost or vacation or compensatory time taken, as re-
quired by their employers, to attend duly called board or com-
mittee meetings and training.

The Commission received eleven comments on the proposal.
The commenters are Dallas Teachers Credit Union, David
Brooks, NAFT Federal Credit Union, Tyler City Employees
Credit Union, Keystone Credit Union, Mid-Valley Federal Credit
Union, Tyler City Employees’ Credit Union, Doches Community
Credit Union, Cooperative Teachers Credit Union, the Texas
Credit Union League, and Southwest Resource Credit Union.
Most of the comments letters expressed an objection to subsec-
tion (b), which would allow for reimbursement of wages lost by
directors to attend meetings and board approved conferences
and educational programs. The primary reason for opposing
the provision was that it violates the principle of volunteerism
upon which the credit union movement was founded and which

helps distinguish credit unions from for-profit financial institu-
tions. One comment letter supported the concept that direc-
tors be reimbursed for lost wages, but that the reimbursement
should not be applied to lost vacation or compensatory time as
this would constitute a double payment. The commenter be-
lieves that reimbursement should be strictly limited to net wage
reductions incurred by the director. Because of the opposing
comments received, the Commission is proposing removal of
subsection (b).

One commenter requested that the Commission consider al-
lowing the credit union to provide personal computers and elec-
tronic mail access to directors as a means of facilitating the com-
munication process between the volunteer directors and man-
agement. The Commission agrees with the benefit of providing
access to this type of technology and in response added a new
subsection (c).

Lynette Pool, Deputy Commissioner, has determined that there
will be no fiscal implications for state or local government as a
result of enforcing or administering the proposed rule.

She has also determined that for each year of the first five
years the proposed new rule is in effect, the public benefits
anticipated as a result of enforcing the rule will be that the spirit
of volunteerism will be promoted and board-related expenses
will be contained for the benefit of the credit union members.
There is no anticipated effect on small businesses as a result of
adopting the new rule. There is no economic cost anticipated
to entities that are required to comply with the new rule as a
result of its future adoption.

Written comments on the proposal must be submitted within
45 days after its publication in the Texas Register to Lynette
Pool, Deputy Commissioner, Credit Union Department, 914
East Anderson Lane, Austin, Texas 78752-1699.

The new rule is proposed under the provisions of §15.402 of
the Texas Finance Code that authorize the Credit Union Com-
mission to adopt reasonable rules necessary for administering
Subtitle D, Title 3, Texas Finance Code (Texas Credit Union
Act); and §122.054 of the Texas Finance Code that requires
the commission to establish by rule the qualifications for a di-
rector.

The specific section affected by this proposed rule is Texas
Finance Code §122.062.

§91.502. Director Fees and Expenses.

(a) Expense reimbursement. A credit union may, by written
board policy, authorize the payment of reasonable expenses incurred
by directors and committee members and their spouses for attending
and participating in board approved conferences and/or educational
programs.

(b) Payment of fees. A credit union may, by written board
policy, authorize the payment of reasonable fees for directors and/or
committee members attending duly called meetings for the conduct of
appropriate credit union business. The policy shall include a schedule
of meeting fee amounts and a provision that fees may be paid only
for actual attendance at duly called meetings. The authority to pay
any such fee is subject to the following limitations:

(1) the credit union is not operating under a Net Worth
Restoration Plan;

(2) the credit union must not be under supervisory
sanctions imposed by the commissioner pursuant to the Act or
commission rule;
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(3) the credit union must notify the commissioner by
furnishing a copy of the policy, and any amendments thereto, at least
30 days prior to the implementation of the policy or any revisions
thereof; and

(4) the credit union must keep accurate and detailed
records of the fees paid under the policy.

(c) Use of credit union equipment. A credit union may
provide personal computers, access to electronic mail, and other
possible electronic conveniences to directors during their terms of
office provided:

(1) The board of directors determines that the equipment
and the electronic means are necessary and appropriate for the
directors to fulfil their duties and responsibilities;

(2) The board of directors develops and maintains written
policies and procedures regarding this matter; and

(3) The arrangement ceases immediately upon the per-
son’s leaving office, without providing any residual physical benefits.

(d) Review by board. At least annually, the board shall
review the expenses which have been incurred, paid or reimbursed
by the credit union as authorized by this section.

(e) Waiver by commissioner. The commissioner in the
exercise of discretion may grant a waiver in writing of the limitations
described in subsection (b).

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002897
Harold E. Feeney
Commissioner
Credit Union Department
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
7 TAC §91.510

The Texas Credit Union Commission is republishing for com-
ment proposed new §91.510 pertaining to bond and insurance
requirements. The first request for comments was published in
the February 11, 2000, issue of the Texas Register (25 TexReg
1012). The proposed rule would replace existing §91.506(b)
which was proposed for repeal in the February 25, 2000 edition
of the Texas Register (25 TexReg 1005).

Proposed §91.510 sets forth the minimum insurance coverage
required and the maximum deductible allowed based on a credit
union’s asset size. The Commission is proposing to increase
minimum coverage thresholds. Credit unions with total assets of
$1 million or less will be required to have coverage equal to their
total assets. The total assets range for the $5 million minimum
coverage requirement is to be lowered from $295 million to $150
million. For total assets between $1 million and $150 million,
the minimum coverage amounts range between $1-$2.5 million.

The Commission is also proposing changes to the maximum
deductible levels. For credit unions with total assets between
$1 million and $150 million, the maximum deductible would
be $2,000 plus 1/1000 of total assets. This is similar to the
current requirement for credit unions with greater than $1 million

in assets although a maximum deductible limit is no longer
stated. For credit unions over $150 million in size, the maximum
deductible is to be determined by the board.

The Commission received one comment letter from Southwest
Resource Credit Union regarding the basis on which the
level of coverage is determined. Currently and as proposed,
the amount of coverage is determined by the credit union’s
total asset base. This is standard in the industry and the
Commission believes that any other basis, specifically net
capital or net worth, is not an adequate basis to determine the
credit union’s potential risk of loss. Further, state-chartered
credit unions must comply with Part 713 of the National
Credit Union Administration’s Rules and Regulations that sets
forth minimum bond coverage requirements for all federally
insured credit unions as a condition of obtaining and retaining
federal share and deposit insurance. Adopting an alternative
basis for computing fidelity bond coverage would necessitate
state-chartered credit unions having to perform two separate
calculations, which seems unnecessarily burdensome.

The Commission also received nine comment letters opposing
the new schedule. The nine commenters are the Texas
Credit Union League, USE Credit Union, Doches Community
Credit Union, Corpus Christi City Employees Credit Union,
Texas Health Resources Credit Union (formerly Presbyterian
Healthcare Systems Credit Union), Freestone Credit Union,
Trans Texas Southwest Credit Union, Tyler City Employees’
Credit Union, and Ward County Teacher’s Credit Union. All
made one or both of the following arguments: 1) smaller credit
unions will be required to have a greater proportionate level of
coverage than larger credit unions; and 2) the cost associated
with the higher level of coverage will pose a potential financial
hardship to smaller credit unions. The Commission believes,
in light of today’s realities, that the current minimum coverages
are not adequate when measured against the credit union’s
potential risk of loss. While the intent of the current schedule
was to establish the coverage floor, most credit unions have
used it as the ceiling, thereby only carrying the minimum
coverage despite the potential risks of loss present in the
credit union. However, in light of the concerns expressed
by the commenting parties, the Commission is proposing an
alternative schedule that increases coverage amounts but at
more proportionate levels.

Written comments on the proposal must be submitted within
45 days after its publication in the Texas Register to Lynette
Pool, Deputy Commissioner, Credit Union Department, 914
East Anderson Lane, Austin, Texas 78752-1699.

The new rule is proposed under the provisions of §15.402 of
the Texas Finance Code that authorize the Credit Union Com-
mission to adopt reasonable rules necessary for administering
Subtitle D, Title 3, Texas Finance Code (Texas Credit Union
Act); and §122.054 of the Texas Finance Code that requires
the commission to establish by rule the qualifications for a di-
rector.

The specific section affected by this proposed rule is Texas
Finance Code §122.063.

§91.510. Bond and Insurance Requirements.

(a) Fidelity bond. Each credit union shall purchase and
maintain a blanket fidelity bond covering the officers, directors, em-
ployees, and committee members, against loss caused by dishonesty,
burglary, robbery, larceny, theft, holdup, forgery or alteration of in-
struments, misplacement or mysterious disappearance. All carriers
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writing credit union blanket bonds must be authorized by the Insur-
ance Commissioner for the state of Texas as an acceptable fidelity on
bonds in this state.

(1) The amount of coverage to be required for each
credit union shall be determined by the credit union’s board of
directors, based on its assessment of the level that would be safe
and sound in view of the credit union’s potential exposure to risk. In
making its determination the board shall be guided by the following
minimum amounts of blanket bond coverage required according to
asset categories:
Figure: 7 TAC §91.510(a)(1)

(2) The following maximum amounts of blanket bond
deductibles are authorized according to asset categories:
Figure: 7 TAC §91.510(a)(2)

(3) A deductible may be applied separately to one or
more insuring clauses in a blanket bond. No deductible will exceed
ten percent of a credit union’ s unencumbered reserves and undivided
earnings unless the credit union creates a segregated Contingency
Reserve for the amount of the excess. Valuation allowance accounts,
e.g., allowance for loan losses, may not be considered part of the
unencumbered reserves and undivided earnings when determining the
maximum deductible.

(4) The commissioner may require additional coverage
of any credit union when, in his opinion, the fidelity bond in force
is insufficient to provide adequate fidelity coverage. It shall be
the duty of the board of directors to obtain the additional coverage
within 30 days after the date of written notice of the findings by the
commissioner.

(5) After the effective date of this section, any bond
coverage purchased or renewed by any credit union shall conform
to this section.

(b) Cancellation. A fidelity bond must include a provision
requiring written notification by the fidelity to the commissioner prior
to cancellation of any or all coverages set out in the bond which
includes a brief statement of cause for termination.

(c) Other insurance. Each credit union shall, subject to
approval by the board, purchase appropriate insurance coverages to
insure the credit union and its assets against loss or damage by fire,
liability, casualty or any other insurance risks.

(d) Board review. The board of directors of each credit
union shall formally approve the credit union’ s bond and insurance
coverages. In deciding whether to approve the coverages, the board
shall review the adequacy of the standard coverage and the need for
supplemental coverage. Documentation of the board’ s approval shall
be included as part of the minutes of the meeting at which the board
approves coverages. Additionally, the board of directors shall review
the credit union’s bond and insurance coverages at least annually to
assess the continuing adequacy of coverage.

(e) Review by fidelity company. Credit unions which are
analyzed by a fidelity company shall notify the commissioner of the
analysis within 30 days of the review commencement. The report of
the review is to be provided to the commissioner upon request. The
confidentiality of the report shall be preserved in the same manner
afforded a report of examination conducted by the department.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002899
Harold E. Feeney
Commissioner
Credit Union Department
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
Subchapter F. CREDIT UNION ACCOUNTS
AND SERVICES
7 TAC §91.601

The Texas Credit Union Commission proposes amendments to
§91.601 relating to share and deposit accounts.

The Commission proposes to amend subsection (a) to give
the board of directors full authority to determine the type of
share and deposit accounts to be offered by the credit union,
along with the terms and conditions of the accounts, provided
the board has adopted and implemented appropriate policies
and procedures addressing asset liability management and
maintaining adequate liquidity as stated in new subsection (b).
The proposal also eliminates the categorization of deposit and
share accounts as capital for regulatory purposes given that
federal law now requires all federally insured credit unions to
follow generally accepted accounting principles.

The proposal also adds two new subsections. New subsection
(c) conforms the conditions for accepting non-member deposits
to the regulations governing federal share and deposit insurance
coverage. New subsection (d) requires a credit union accepting
noninsured, non-member deposits to disclose to those deposi-
tors that their funds would not be insured.

The amendments to the rule are being proposed as a result of
the general rule review mandated by the Government Code and
General Appropriations Act. (Both contain provisions requiring
state agencies to review and consider for readoption each of
their rules every four years). Notice of Intention to Review
Chapter 91 rules was published in the Texas Register on
February 4, 2000 (25 TexReg 823) for the purpose of accepting
public comment. No comments have been received. However,
the Commission has determined from its review of Chapter 91
that a need continues to exist for this rule as amended.

Lynette Pool, Deputy Commissioner, has determined that there
will be no fiscal implications for state or local government as a
result of enforcing or administering the proposed amended rule.

She has also determined that for each year of the first five
years the proposed amended rule is in effect, the public benefits
anticipated as a result of enforcing the rule will be that credit
unions will be able to provide a better array of share and deposit
products to their members, and that full disclosure will be made
to depositors with uninsured funds in a credit union. There is no
anticipated effect on small businesses as a result of adopting the
proposal. For credit unions that have not previously disclosed
the uninsured status of some of their accounts, future adoption
of this rule could create an economic cost if those credit unions’
depositors decide to withdraw the uninsured deposits. However,
there is no way for the Commission to determine what that
cost would be at this time given that currently credit unions are
supposed to at least verbally disclose the uninsured status of
any deposits when applicable.
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Written comments on the proposal must be submitted within
45 days after its publication in the Texas Register to Lynette
Pool, Deputy Commissioner, Credit Union Department, 914
East Anderson Lane, Austin, Texas 78752-1699.

The amendments are proposed under the provisions of §15.402
of the Texas Finance Code that are interpreted to authorize the
Credit Union Commission to adopt reasonable rules necessary
for administering Subtitle D, Title 3, Texas Finance Code (Texas
Credit Union Act).

The specific sections affected by these proposed amendments
are Texas Finance Code §§123.202, 123.203, and 123.204.

§91.601. Share and Deposit Accounts.

(a) Accounts. A credit union may offer any type of share or
[and] deposit accounts and prescribe the [under] terms and conditions
relating to the accounts as [at rates] established by written policies
approved by the board of directors. [Before instituting a new program
or within 90 daysfrom theeffectivedateof this rule, each credit union
shall adopt and implement: ]

[(1) a comprehensive asset liability management policy;
and ]

[(2) policies and procedures for determining and main-
taining adequate liquidity levels.]

(b) Policies and procedures. Each credit union, before
accepting any funds for any share or deposit accounts, shall adopt,
implement and maintain appropriate policies and procedures which
address, at a minimum, asset liability management and adequate
liquidity levels. [Capital. All deposit and share accounts shall be
considered capital for regulatory purposes.]

(c) Limitation on deposit accounts. Acceptance of funds
from a depositor authorized by the Act that is not within the credit
union’ s field of membership is subject to the limitations prescribed
by §123.201(b) of the Act. This restriction does not apply to a credit
union accepting for deposit the money of:

(1) the United States or any agent or instrumentality of
the United States;

(2) this or another state; or

(3) a political subdivision of this or another state.

(d) Nonmember deposit. Thewritten documentation evidenc-
ing a deposit under subsection (c) of this section shall clearly and
conspicuously disclose that the funds are not insured. This section
does not apply to insured deposits from other credit unions or de-
posits received by a credit union with a low-income designation.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002901
Harold E. Feeney
Commissioner
Credit Union Department
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
7 TAC §91.602

The Texas Credit Union Commission proposes new §91.602
relating to solicitation and acceptance of brokered deposits. The
purpose of the proposed rule is to define brokered deposits
and to prohibit credit unions experiencing net worth adequacy
problems from accepting them without prior approval of the
commissioner.

The new rule is proposed as a result of the general rule review
mandated by the Government Code and General Appropriations
Act. (Both contain provisions requiring state agencies to review
and consider for readoption each of their rules every four years).
Notice of Intention to Review Chapter 91 rules was published
in the Texas Register on February 4, 2000 (25 TexReg 823) for
the purpose of accepting public comment. No comments have
been received. However, the Commission has determined from
its review of Chapter 91 that a need exists for this proposed
rule.

Lynette Pool, Deputy Commissioner, has determined that there
will be no fiscal implications for state or local government as a
result of enforcing or administering the proposed rule.

She has also determined that for each year of the first five
years the proposed new rule is in effect, the public benefits
anticipated as a result of enforcing the rule will be that a credit
union with an inadequate net worth ratio will be prohibited from
accepting brokered deposits to fund additional growth, which
would cause a further deterioration in its net worth ratio, unless
the commissioner finds that grounds for doing so exist. There is
no anticipated effect on small businesses as a result of adopting
the new rule. There is no economic cost anticipated to credit
unions for comply with the new rule if adopted.

Written comments on the proposal must be submitted within
45 days after its publication in the Texas Register to Lynette
Pool, Deputy Commissioner, Credit Union Department, 914
East Anderson Lane, Austin, Texas 78752-1699.

The new rule is proposed under the provisions of §15.402 of
the Texas Finance Code that is interpreted to authorize the
Credit Union Commission to adopt reasonable rules necessary
for administering Subtitle D, Title 3, Texas Finance Code (Texas
Credit Union Act).

The specific sections affected by this proposed rule are Texas
Finance Code §§123.202, 123.203, and 123.204.

§91.602. Solicitation and Acceptance of Brokered Deposits.

(a) Definitions.

(1) Brokered deposit means any deposit that is obtained,
directly or indirectly, from or through the mediation or assistance of
a deposit broker.

(2) Deposit broker means aperson engaged in the business
of placing deposits, or facilitating the placement of deposits, of third
parties with financial institutions; or the business of placing funds
with financial institutions for the purpose of selling interests in the
deposit to third parties.

(b) A credit union that has a net worth ratio of less than
six percent as defined in §91.901 of this title (relating to Reserve
Requirements) or is not deemed adequately capitalized by its insuring
organization may not accept, renew or roll over any brokered deposit
unless it has been granted a waiver by the commissioner.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002902
Harold E. Feeney
Commissioner
Credit Union Department
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
7 TAC §91.608

The Texas Credit Union Commission proposes amendments to
§91.608 relating to confidentiality of member records.

As proposed, the Commission is proposing minor changes to
subsections (a) and (b). In subsection (a), paragraphs (2) and
(3), the Commission is changing the term "reports and/or data"
to simply read "information." In paragraph (4) of subsection (a),
the Commission is adding certain terms for clarification pur-
poses. For consistency purposes, a heading under subsection
(b) is being added. Lastly, the proposal adds one new subsec-
tion requiring credit unions to develop and implement a written
policy on the protection of personal information of individual
members in the credit union’s possession.

The amendments to the rule are proposed as a result of the
general rule review mandated by the Government Code and
General Appropriations Act. (Both contain provisions requiring
state agencies to review and consider for readoption each of
their rules every four years). Notice of Intention to Review
Chapter 91 rules was published in the Texas Register on
February 4, 2000 (25 TexReg 823) for the purpose of accepting
public comment. No comments have been received. However,
the Commission has determined from its review of Chapter 91
that a need continues to exist for this rule as amended.

Lynette Pool, Deputy Commissioner, has determined that there
will be no fiscal implications for state or local government as a
result of enforcing or administering the proposed amended rule.

She has also determined that for each year of the first five years
the proposed amended rule is in effect, the public benefits antic-
ipated as a result of enforcing the rule will be potentially greater
privacy of certain member records for their protection. There is
no anticipated effect on small businesses as a result of adopting
the proposal. There is no economic cost anticipated to entities
that are required to comply with the amendment as a result of
its future adoption.

Written comments on the proposal must be submitted within
45 days after its publication in the Texas Register to Lynette
Pool, Deputy Commissioner, Credit Union Department, 914
East Anderson Lane, Austin, Texas 78752-1699.

The amendments are proposed under the provisions of §15.402
of the Texas Finance Code that are interpreted to authorize the
Credit Union Commission to adopt reasonable rules necessary
for administering Subtitle D, Title 3, Texas Finance Code (Texas
Credit Union Act).

The specific section affected by the proposed amendments is
Texas Finance Code §125.402.

§91.608. Confidentiality of Member Records.
(a) Confidentiality of members’ accounts. No credit union

officer, director, committee member or employee may disclose to any
person, other than the member, or to any company or governmental
body the individual savings, shares, or loan records of any credit

union member, contained in any document or system, by any means
unless specifically authorized to do so in writing by such the
members, except as follows:

(1) reporting credit experience to a bona fide credit
reporting agency, another credit union, or any other bona fide credit-
granting business and/or merchants information exchange, provided
that applicable state and federal laws and regulations pertaining to
credit collection and reporting are followed;

(2) furnishing information [copies of reports and/or data]
to a duly constituted government agency or taxing authority, or any
subdivision thereof, including law enforcement agencies;

(3) furnishing information [reports and/or data], orally or
in written form, in response to the order of a court of competent
jurisdiction or pursuant to other processes of discovery duly issuing
from a court of competent jurisdiction;

(4) furnishing reports of loan balances to co-borrowers,
co-makers, and guarantors of loans of a member and of share or
deposit account balances,signature card information, and related
transactions to joint account holders; or

(5) furnishing information to and receiving information
from check and draft reporting, clearing, cashing and authorization
services relative to past history of a member’s draft and checking
accounts at the credit union.

(b) Non-disclosure statement. Nothing in this rule shall
prohibit the credit union from releasing the name and address of
members to assist the credit union in its marketing efforts or sale
of third party products, provided, however, that the credit union
obtains a written non-disclosure statement providing assurances that
the information will be used exclusively for the benefit of the credit
union and no other.

(c) Privacy policy. Each credit union shall develop, imple-
ment and maintain a written policy on the protection of personal
information of individual members in its possession. This policy
should contain clear and readily understandable disclosures about the
handling of member information, and be supported by consistent in-
ternal procedures and methods to enhance compliance by credit union
personnel.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002903
Harold E. Feeney
Commissioner
Credit Union Department
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
7 TAC §91.610

The Texas Credit Union Commission proposes amendments to
§91.610 relating to safe deposit box facilities.

One major and a few minor amendments to the current rule
are proposed. The major amendment is the addition of a
new subsection (a) that defines the purpose of the rule and
ties it back to the enabling statute, Finance Code 59.110.The
remaining subsections have been renumbered accordingly. The
statutory cite contained in new subsection (f) has also been
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changed to reflect the codification of applicable sections of the
Texas Civil Statutes into the Texas Finance Code.

The amendment to the rule is proposed as a result of the
general rule review mandated by the Government Code and
General Appropriations Act. (Both contain provisions requiring
state agencies to review and consider for readoption each of
their rules every four years). Notice of Intention to Review
Chapter 91 rules was published in the Texas Register on
February 4, 2000 (25 TexReg 823) for the purpose of accepting
public comment. No comments have been received. However,
the Commission has determined from its review of Chapter 91
that a need continues to exist for this rule as amended.

Lynette Pool, Deputy Commissioner, has determined that there
will be no fiscal implications for state or local government as a
result of enforcing or administering the proposed amended rule.

She has also determined that for each year of the first five
years the proposed amended rule is in effect, the public
benefits anticipated as a result of enforcing the rule will be that
credit unions will now know where to find the enabling statute
that requires the rule addressing safe deposit. There is no
anticipated effect on small businesses as a result of adopting
the proposal. There is no economic cost anticipated to entities
that are required to comply with the amendment as a result of
its future adoption.

Written comments on the proposal must be submitted within
45 days after its publication in the Texas Register to Lynette
Pool, Deputy Commissioner, Credit Union Department, 914
East Anderson Lane, Austin, Texas 78752-1699.

The amendments are proposed under the provisions of §15.402
of the Texas Finance Code that are interpreted to authorize the
Credit Union Commission to adopt reasonable rules necessary
for administering Subtitle D, Title 3, Texas Finance Code (Texas
Credit Union Act).

The specific sections affected by this proposed amendment are
Texas Finance Code §§59.110 and 125.508.

§91.610. Safe Deposit Box Facilities.

(a) Purpose. Finance Code §59.110 requires credit unions to
imprint keys issued to safe deposit boxes with the institution’s routing
number. In addition, it requires a report to the department of public
safety if the routing number is altered or defaced so that the correct
routing number is illegible. The purpose of this section is to clarify
the requirements of the noted section of the Finance Code.

(b) [(a)] Definitions. The following words and terms, when
used in this section, shall have the following meanings, unless the
context clearly indicates otherwise.

(1) Credit union - This term includes all state or federal
credit unions that have been assigned a routing number unique to that
institution.

(2) Routing number - The routing and transit number
issued to the credit union under the auspices of the American Bankers
Association and as listed in the American Bankers Association’s "Key
to Routing Numbers."

(c) [(b)] Imprinting requirements. A credit union which has
been issued a routing number shall imprint that routing number on
safe deposit box keys on either the head of the key or the shank
of the key if there is adequate room. The typical locations to be
used are indicated in the following instructions and diagram. The
imprint can be made anywhere on the key that has the required space

available. It can be either on the head or on the shank of the key.
When positioning the die on the key, be careful to place the die on
the key where it will imprint on a flat surface and not in the area of
the key cuts or on any of the shank ridges or grooves. Imprinting in
these areas may interfere with the proper working of the key in the
lock and may cause damage. In the event these standard areas for the
location of the imprint are unavailable, either because of grooves on
the key shank or the fact that the head of the key already has names
and other numbers imprinted on it, then the credit union may attach
to the key a tag imprinted with the routing number. The tag used
must be of such a nature as to be secure. Thus, a paper or cardboard
tag or a tag affixed with string will not be acceptable. However, any
other medium such as plastic or metal which can retain an imprint of
a number shall be acceptable. The tag may be attached in any way to
assure its affixation to the key. Typically, this will mean inserting the
tag or a device to affix the tag through the hole in the head of the key
normally used for placing keys on key chains. The tag method shall
not be used if there is adequate room on the key itself for imprinting
the numbers. There are four standard areas for the location of the
imprinted routing number. These include: the head of the key, the
shank of the key, and either place on the reverse side of the key. The
standard imprint areas are shown as follows.
Figure: 7 TAC §91.610(c) [(b) ]

(d) [(c)] Branch designation. A credit union may, but is not
required to, add a three-digit branch designation to its routing number.
Thus, the main credit union facility should receive the designation
"001" and branch facilities should receive numbers consecutively
beginning with "002" with successive numbers as needed. However,
the credit union may control the branch numbering system used
provided that the credit union must maintain a master list of branch
designations used for this purpose. The master list should be
maintained at the main office of the credit union and shall include the
following information: three-digit branch designation and address of
facility. The credit union then may imprint safe deposit box keys or
tags with the routing number plus three-digit branch designation for
full identification of the facility.

(e) [(d)] Report of defaced or altered key. Within 10 days
after an officer or employee of a credit union observes that a key
used to access a safe deposit box has had the routing number altered
or defaced or the tag removed, a report shall be prepared of such
incident. The report shall be on a form promulgated by the Credit
Union Department in the form of the attached Exhibit A. The report
should be submitted to the Department of Public Safety, attention:
Criminal Law Enforcement, Box 4087, Austin, Texas 78773-0001.
The report should be mailed no later than ten days after the incident.
The credit union should retain one copy of the incident report for a
period of three years. Nothing in this rule nor in the Act shall require
a credit union to inspect routing numbers imprinted on a key or an
attached tag to determine if the number has been altered or defaced.

(f) [(e)] Effective date; applicability to existing keys. A credit
union must imprint all safe deposit box keys on or after September 1,
1992. Credit unions may begin imprinting keys prior to that date. The
imprinting requirement shall apply to all keys currently outstanding
as well as to all keys issued after September 1, 1992. However, keys
for boxes rented prior to September 1, 1992, need not be imprinted
with the routing number unless and until a member presents a safe
deposit box key at a credit union for access to a box. Nothing in
this rule or the Act shall be construed to require a credit union to
provide notice to its safe deposit box users or to otherwise require
such members to present their keys for imprinting. However, on the
first date after September 1, 1992, that a member presents a key
which has not been imprinted, the credit union shall imprint the key
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with the routing numbers as required by Finance Code §59.110[Texas
Civil Statutes, Article 2461-6.10(d)].

(g) [(f)] Effect of change in routing number. In the event a
credit union’s routing number is changed as a result of a merger,
acquisition, or other change, safe deposit box keys need not be
replaced with a new routing number provided that the credit union
maintains a master list of the routing numbers used to imprint keys.
Figure: 7 TAC §91.610(g) [(f) ]

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002904
Harold E. Feeney
Commissioner
Credit Union Department
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
Subchapter H. INVESTMENTS
7 TAC §91.801

The Texas Credit Union Commission proposes amendments to
§91.801 relating to investment in credit union service organiza-
tions (CUSOs).

The amendments establish a definition for a CUSO and clarify
how a credit union and a CUSO must be operated to demon-
strate to the public the separate corporate existences of the
credit union and the CUSO. The amendments also clarify that
notice must be given to the Commissioner only upon a credit
union’s initial investment in or loan to a CUSO; and require the
board of directors to specifically establish the maximum amount
of assets, relative to the credit union’s net worth, that will be
invested in or loaned to any one CUSO subject to a new limita-
tion on the aggregate loans to and investments in CUSOs of ten
percent of total assets. Another amendment delineates some
additional permissible activities and services for CUSOs.

Additionally, the amendments add a new prohibition on investing
in or making loans to a CUSO if revenue-producing activity other
than the performance of services for credit unions or members
of credit unions equals or exceeds one half (1/2) of the CUSO’s
total revenue. An exception to this restriction was established
for credit unions with a net worth ratio greater than six percent.

The amendments to the rule are proposed as a result of the
general rule review mandated by the Government Code and
General Appropriations Act. (Both contain provisions requiring
state agencies to review and consider for readoption each of
their rules every four years). Notice of Intention to Review
Chapter 91 rules was published in the Texas Register on
February 4, 2000 (25 TexReg 823) for the purpose of accepting
public comment. No comments have been received. However,
the Commission has determined from its review of Chapter 91
that a need continues to exist for this rule as amended.

Lynette Pool, Deputy Commissioner, has determined that there
will be no fiscal implications for state or local government as a
result of enforcing or administering the proposed amended rule.

She has also determined that for each year of the first five
years the proposed amended rule is in effect, the public benefits

anticipated as a result of enforcing the rule will be greater
clarification as to credit unions’ ability to invest in CUSOs for
the benefit of their memberships. There is no anticipated effect
on small businesses as a result of adopting the proposal. There
is no economic cost anticipated to entities that are required to
comply with the amendment as a result of its future adoption.

Written comments on the proposal must be submitted within
45 days after its publication in the Texas Register to Lynette
Pool, Deputy Commissioner, Credit Union Department, 914
East Anderson Lane, Austin, Texas 78752-1699.

The amendments are proposed under the provisions of
§124.352(c) of the Texas Finance Code that are interpreted
to authorize the Credit Union Commission to adopt rules as
necessary to authorize investments under §124.351(a)(1) of
the Texas Finance Code pertaining to other investments.

The specific sections affected by these proposed amendments
are Texas Finance Code §§124.351 and 124.352.

§91.801. Investments in Credit Union Service Organiza-
tions[CUSOs].

(a) Definition. When used in this section, a credit union
service organization (CUSO) is an organization whose primary
purpose is to strengthen or advance the credit union movement,
serve or otherwise assist credit unions or their operations, or provide
services authorized by subsection (f) of this section to members of
credit unions.

(b) [(a)] A credit union by itself, or with other parties, may
only organize, invest in or make loans to a CUSO which is [shall be
adequately capitalized and which shall be] structured and operated
in a manner that demonstrates to the public that it maintains a legal
existence separate from the credit union. [as an entity separate and
distinct from the credit union. A credit union shall provide written
notice to the commissioner at least 15 days prior to making such
investment or loans. The credit union shall provide any additional
information reasonably requested by the commissioner.] A credit
union and a CUSO must operate so that:

(1) their respective business transactions, accounts, and
records are not intermingled;

(2) each observes the formalities of their separate corpo-
rate or other organizational procedures;

(3) each is adequately financed as a separate unit in light
of normal obligations reasonably foreseeable in a business of its size
and character;

(4) each is held out to the public as a separate enterprise;
and

(5) unless the credit union has guaranteed a loan to the
CUSO, all borrowings by the CUSO indicate that the credit union is
not liable.

(c) Notice. A credit union shall provide written notice to the
commissioner of its intent to make an initial investment in or make an
initial loan to a CUSO at least 15 days prior to commencing efforts
to effect such activity. The credit union shall provide any additional
information reasonably requested by the commissioner.

(d) [(b)] L imitations. The board of directors of a credit union
that organizes, invests in, or lends to any CUSO shall establish, in
writing, the maximum amount of the credit union’s assets, relative to
the credit union’s net worth, that will be invested in or loaned to any
one CUSO. Investments and loans described in this section shall not,
in the aggregate, exceed 10% of the total assets of the credit union,
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unless the credit union receives the prior written approval of the
commissioner. The amount of loans to CUSOs, cosigned, endorsed,
or otherwise guaranteed by the credit union, shall be included in
the aggregate for the purpose of determining compliance with the
limitations set forth in this section. [An investment in any one CUSO
shall not exceed the lesser of 5.0% of the credit union’s total assets
or the total amount of its reserves and undivided earnings. Loans
to any one CUSO shall not exceed the aggregate limit for loans to
one member specified by the Texas Finance Code §124.003 or a
rule adopted under that section. The total aggregate amount of all
investments in all CUSOs by any one credit union shall not exceed
10% of the total assets of the credit union, unless the credit union
receives the prior written approval of the commissioner.]

(e) [(c)] Prohibitions. No credit union may invest in or make
loans to a CUSO:

(1) if any officer, director, committee member, or em-
ployee of such credit union or any member of the immediate family
of such persons owns or makes an investment in or has made or
makes a loan to the CUSO;

(2) unless the organization is structured as a corporation,
limited liability company, registered limited liability partnership, or
limited partnership and the credit union has obtained a written legal
opinion that the CUSO is established in a manner that will limit the
credit union’s potential exposure to not more than the loss of funds
invested in or loaned to such CUSO;

(3) if the CUSO engages in any revenue producing activity
other than the performance of services for credit unions or members
of credit unions, and such activity equals or exceeds one half (1/2)
of the cuso’s total revenue [provides services or engages in activities
not described in this rule or which have not been approved by the
commissioner in writing]; or

(4) unless prior to investing in or making a loan to a
CUSO the credit union obtains a written agreement which requires the
CUSO to follow GAAP, render financial statements to the credit union
at least quarterly, and provide the department, or its representatives,
complete access to the CUSO’s books and records at reasonable times
without undue interference with the business affairs of the CUSO.

(f) [(d)] Permissive activities and services. [Permissive
activities and services of a CUSO] A CUSO shall be engaged in
providing products and services that include, but are not limited to:

(1) operational services including [such as] credit and
debit card services, cash services, wire transfers, audits, ATM and
other EFT services, share draft and check processing and related
services, shared service center operations, electronic data processing,
development, sale, lease, or servicing of computer hardware and
software, alternative methods of financing and related services, other
lending [loan] related services, and any other services or activity,
including consulting, related to the operations of credit unions;

(2) financial services including [such as] financial plan-
ning and counseling, securities brokerage and dealer activities, estate
planning, tax services, insurance services, administering retirement,
deferred compensation and other employee or business benefit plans,
or any other service deemed economically beneficial or attractive to
the members of the participating credit union or credit unions; [or]

(3) Internet based or related services including sale and
delivery of products to credit unions or members of credit unions;
or[any other service or activity approved by the commissioner.]

(4) any other service or activity approved, in writing, by
the commissioner.

(g) [(e)] Compensation. Unless the participating credit
unions’ boards of directors have determined that a conflict of interest
exists, senior [Senior] management staff and employees of a credit
union may receive [salary, commission, investment income, or other
income or] compensation from a[any] CUSO affiliated with their
credit union provided the individual provides fair and full disclosure
initially and annually thereafter to the boards of participating credit
unions and non-credit union parties.

(h) [(f)] Examination fee. If a CUSO is requested by the
commissioner to make its books and records available for inspection
and examination, the CUSO shall pay a supplemental examination
fee as prescribed in §97.113(d) of this title (relating to Supplemental
Examinations). The commissioner may waive the supplemental
examination fee or reduce the fee as he deems appropriate.

(i) [(g)] Exclusion. A credit union which hasa net worth ratio
greater than six percent (6%) and is deemed adequately capitalized
by its insuring organization may invest in or make loans to a CUSO
that is not limited by the restriction set forth in subsection (e)(3)
of this section; provided the activities of the CUSO are exclusively
limited to activities which could be conducted directly by a credit
union or are incidental to the conduct of the business of a credit
union. Notwithstanding this exclusion, all other provisions of the act
and this chapter applicable to a CUSO apply. In the event a credit
union’ s net worth or capital declines below the required thresholds,
the credit union may not renew, extend the maturity of, or restructure
an existing loan, advance additional funds or increase the investment
in the CUSO without the prior written approval of the commissioner.
[The requirements of this rule apply only to investments or loans
made after the effective date of this rule.]

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002905
Harold E. Feeney
Commissioner
Credit Union Department
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
7 TAC §91.802

The Texas Credit Union Commission proposes amendments to
§91.802 relating to other investments for credit unions.

One of the amendments requires a credit union’s board of direc-
tors to establish and annually review a written investment pol-
icy; however, that policy may be part of a broader asset-liability
management policy. Another amendment adds a restriction for
investments in mutual funds, as well as limits investment in com-
mercial paper to those issued by corporations domiciled with the
United States. A third amendment mandates that credit unions
document their due diligence in selecting a particular invest-
ment. A fourth amendment requires credit unions to classify
any security in accordance with generally accepted accounting
principles. Finally, the reporting requirements of the existing
rule are removed from this rule and placed into a new rule ad-
dressing only reporting requirements.

The amendments to the rule are proposed as a result of the
general rule review mandated by the Government Code and
General Appropriations Act. (Both contain provisions requiring
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state agencies to review and consider for readoption each of
their rules every four years). Notice of Intention to Review
Chapter 91 rules was published in the Texas Register on
February 4, 2000 (25 TexReg 823) for the purpose of accepting
public comment. No comments have been received. However,
the Commission has determined from its review of Chapter 91
that a need continues to exist for this rule as amended.

Lynette Pool, Deputy Commissioner, has determined that there
will be no fiscal implications for state or local government as a
result of enforcing or administering the proposed amended rule.

She has also determined that for each year of the first five
years the proposed amended rule is in effect, the public benefits
anticipated as a result of enforcing the rule will be greater
clarification as to credit unions’ ability to invest excess funds
not used for loans, as well as improved safety and soundness
given the additional restrictions relating to investment quality.
There is no anticipated effect on small businesses as a result
of adopting the proposal. There is no economic cost anticipated
to entities that are required to comply with the amendment as
a result of its future adoption.

Written comments on the proposal must be submitted within
45 days after its publication in the Texas Register to Lynette
Pool, Deputy Commissioner, Credit Union Department, 914
East Anderson Lane, Austin, Texas 78752-1699.

The amendments are proposed under the provisions of
§124.351 of the Texas Finance Code that are interpreted to
authorize the Credit Union Commission to adopt rules autho-
rizing other investments permissible for credit unions that are
responsive to changes in economic conditions or competitive
practices and to the need for safety and soundness of credit
union investments.

The specific section affected by this proposed amendments is
Texas Finance Code §124.351.

§91.802. Other Investments.

(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Bailment for hire contract – A contract whereby a
third party, bank, or other financial institution, for a fee, agrees to
exercise ordinary care in protecting the securities held in safekeeping
for its customers.

(2) Bankers’ acceptance – A time draft that is drawn on
and accepted by a bank, and that represents an irrevocable obligation
of the bank.

(3) Cash forward agreement – An agreement to purchase
or sell a security with delivery and acceptance being mandatory and
at a future date in excess of 30 days from the trade date.

(4) Eurodollar deposit – A deposit in a foreign branch of
a United States financial institution.

(5) Federal funds transaction – A short-term or open-
ended transfer of funds to a financial institution.

(6) Financial institution - An insured depository institu-
tion as defined under the Federal Deposit Insurance Act (12 USC
Section 1813(c)(2)), [A bank, or similar entity savings and loan as-
sociation, savings association, or mutual savings bank insured by an
agency of the federal government, or] a federal or state-chartered
credit union or the National Credit Union Central Liquidity Facility.

(7) Repurchase transaction – A transaction in which a
credit union agrees to purchase a security from a vendor and to resell
the same or any identical security to that vendor at a later date. A
repurchase transaction may be one of the three following types.

(A) An investment-type repurchase transaction is a re-
purchase transaction where the credit union purchasing the security
takes physical possession of the security, or receives written confir-
mation of the purchase and a custodial or safekeeping receipt from a
third party under a written bailment for hire contract, or is recorded
as the owner of the security through the Federal Reserve book-entry
system.

(B) A financial institution-type repurchase transaction
is a repurchase transaction with a financial institution.

(C) A loan-type repurchase transaction is any repur-
chase transaction that does not qualify as an investment-type or fi-
nancial institution-type repurchase transaction.

(8) Reverse repurchase transaction – A transaction
whereby a credit union agrees to sell a security to a purchaser and
to repurchase the same or any identical security from that purchaser
at a future date and at a specified price.

(9) Security – Any security, obligation, account, deposit,
or other item authorized for investment by the Act or this section
other than an investment authorized by §124.351(a)(1) of the Act
[the Act, §8.01(1)].

(10) Settlement date – The date originally agreed to by a
credit union and a vendor for settlement of the purchase or sale of a
security.

(11) Trade date – The date a credit union originally
agrees, whether orally or in writing, to enter into the purchase or
sale of a security.

(12) Yankee Dollar deposit – A deposit in a United States
branch of a foreign bank licensed to do business in the state in which
it is located, or a deposit in a state chartered, foreign controlled bank.

(13) Mortgage related security – A security which meets
the definition of mortgage related security in United States Code
Annotated, Title 15, §78c(a)(41).

(14) Nationally recognized statistical rating organization
(NRSRO) – A rating organization recognized by the securities and
exchange commission.

(15) [(14)] Asset-backed security – A bond, note, or other
obligation issued by a financial institution, trust, insurance company,
or other corporation secured by either a pool of loans, extensions of
credit which are unsecured or secured by personal property, or a pool
of personal property leases.

(b) Policy. Under the written policies of its board of
directors, a credit union may invest funds not used in loans to
members. The investment policy may be part of a broader, asset-
liability management policy. The board must review the policy at
least annually.

(c) [(b)] Authorized activities.

(1) General authority. A credit union may contract for the
purchase or sale of a security provided that delivery of the security
is to be made within 30 days from the trade date.

(2) Cash forward agreements. A credit union may enter
into a cash forward agreement to purchase or sell a security, provided
that:
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(A) the period from the trade date to the settlement
date does not exceed 180 days;

(B) if the credit union is the purchaser, it has written
cash flow projections evidencing its ability to purchase the security;

(C) if the credit union is the seller, it owns the security
on the trade date; and

(D) the cash forward agreement is settled on a cash
basis at the settlement date.

(3) Repurchase transactions. A credit union may en-
ter into an investment-type repurchase transaction or a financial
institution-type repurchase transaction provided the purchase price of
the security obtained in the transaction is at or below the market price.
A repurchase transaction not qualifying as either an investment-type
or financial institution-type repurchase transaction will be considered
a loan-type repurchase transaction subject to the Act.

(4) Reverse repurchase transactions. A credit union may
enter into a reverse repurchase transaction. A reverse repurchase
transaction is a borrowing transaction subject to the Act.

(5) Federal funds. A credit union may enter into a federal
funds transaction with a financial institution, provided that the interest
or other consideration received from the financial institution is at the
market rate for federal funds transactions and that the transaction has
a maturity of one or more business days or the credit union is able
to require repayment at any time.

(6) Yankee Dollars. A credit union may invest in Yankee
Dollar deposits.

(7) Eurodollars. A credit union may invest in Eurodollar
deposits.

(8) Bankers’ acceptance. A credit union may invest in
bankers’ acceptances.

(9) Open-end Investment Companies (Mutual Funds). A
credit union may invest funds[,not used in loans to members,] in
an open-end investment company established for investing directly or
collectively in any authorized investment. The mutual funds must be
rated in the three highest rating categories by Morning Star Rating
Service. A credit union shall record each investment in an open-
end investment company at the lower of its cost or market value,
determined at the end of each month, and net of all purchase and
load fees.

(10) Government-sponsored enterprises. A credit union
may invest in government-sponsored enterprise obligations such as
Federal Home Loan Banks, the Federal Home Loan Mortgage
Corporation, the Federal National Mortgage Association and the
Student Loan Marketing Association.

(11) Commercial paper. A credit union may invest in
commercial paper issued by corporations domiciled within the United
States which are rated in the highest rating category by a NRSRO
[having a rating of A1 or P1 by Standard & Poor’ s or Moody’s rating
service].

(12) Corporate bonds. A credit union may invest in
corporate bonds which are rated in one of the three highest rating
categories by a NRSRO [that have a rating "A" or better by Standard
& Poor’ s or Moody’s rating service] and remaining maturities of five
years or less.

(13) Mortgage related securities. A credit union may
invest in mortgage related securities, except not in the "accrual bond"
(or Z-bonds) or the residual interest of the mortgage related security.

(14) Asset-backed securities. A credit union may invest
in asset-backed securities rated in one of the two highest rating
categories by a NRSRO [AA or better by Standard & Poor’s or
having an equivalent rating from another nationally recognized rating
agency].

(d) [(c)] Documentation. A credit union shall maintain files
containing credit and other information adequate to demonstrate
evidence of prudent business judgement in exercising the investment
powers under the act and this rule. [Reporting investment activities
to the board of directors. The president shall provide the board of
directors a monthly comprehensive report of investment activities,
including:

[(1) investments purchased and sold during the month; ]

[(2) unrealized market gains or losses compared to book
value at month’ s end; ]

[(3) calculated yield to maturity (current yield on mutual
funds) on each outstanding investment as of month’ s end; ]

[(4) net asset value (NAV) or market value of each
marketable investment; ]

[(5) total book value of investments outstanding at
month’ s end; ]

[(6) the total amount of investments having maturities
exceeding three years and the ratio of the investments to total reserves
and undivided earnings; ]

[(7) unrecorded and unreported obligations to buy or sell
investments; and ]

[(8) amounts of investments, other than designated depos-
itories, in other institutions which are not fully insured by the Federal
Deposit Insurance Corporation, National Credit Union Share Insur-
ance Fund, or federal or state governments or their agencies.]

(e) Classification. A credit union must classify a security
as hold-to-maturity, available-for-sale, or trading, in accordance with
generally accepted accounting principles and consistent with the
credit union’s documented intent and ability regarding the security.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002906
Harold E. Feeney
Commissioner
Credit Union Department
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
7 TAC §91.803

The Texas Credit Union Commission proposes amendments to
§91.803 relating to investment limits and prohibitions.

The amendments, if adopted, will impose new, more stringent
limitations on the maximum investments in any one security
and specifically prohibits credit unions from engaging in certain
types of investment activities. The amendments also provide
a specific exception for investments in domestically-issued
federal funds, banker acceptances, certificates of deposit, and
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operating accounts at financial institutions meeting certain
safety and soundness standards.

The amendments to the rule are being proposed as a result of
the general rule review mandated by the Government Code and
General Appropriations Act. (Both contain provisions requiring
state agencies to review and consider for readoption each of
their rules every four years). Notice of Intention to Review
Chapter 91 rules was published in the Texas Register on
February 4, 2000 (25 TexReg 823) for the purpose of accepting
public comment. No comments have been received. However,
the Commission has determined from its review of Chapter 91
that a need continues to exist for this rule as amended.

Lynette Pool, Deputy Commissioner, has determined that there
will be no fiscal implications for state or local government as a
result of enforcing or administering the proposed amended rule.

She has also determined that for each year of the first five
years the proposed amended rule is in effect, the public benefits
anticipated as a result of enforcing the rule will be increased
flexibility for credit unions in dealing with their primary repository
institution without compromising the safety and soundness
of those investments. Credit union management will also
have a comprehensive list of prohibited investments for easier
reference. There is no anticipated effect on small businesses
as a result of adopting the proposal. There is no economic
cost anticipated to entities that are required to comply with the
amendment as a result of its future adoption.

Written comments on the proposal must be submitted within
45 days after its publication in the Texas Register to Lynette
Pool, Deputy Commissioner, Credit Union Department, 914
East Anderson Lane, Austin, Texas 78752-1699.

The amendments are proposed under the provisions of
§124.351of the Texas Finance Code that are interpreted to
authorize the Credit Union Commission to adopt rules autho-
rizing other investments permissible for credit unions that are
responsive to changes in economic conditions or competitive
practices and to the need for safety and soundness of credit
union investments.

The specific section affected by this proposed amendments is
Texas Finance Code §124.351.

§91.803. Investment Limits and Prohibitions [i n Other Financial
Institutions] .

(a) Limitations. A credit union may not invest an amount
that is greater than 50% of its reserves and undivided earnings in
any obligor or related obligors except for investments issued by or
fully guaranteed as to principal and interest by the united states or an
agency or instrumentality of the united states, or in any trust or trusts
established for investing directly or collectively in such securities,
obligations, or instruments. [A credit union may invest in certificates
of deposit and passbook type accounts issued by an insured state
or national bank or other similar institution, provided that the total
investments in any one institution shall not exceed 10% of the capital
and surplus of that institution, unless such investments are 100%
secured by securities issued or guaranteed by the United States or
any agency or instrumentality thereof.]

(b) Notwithstanding subsection (a) of this section, a credit
union may invest in domestically-issued federal funds, banker ac-
ceptances, certificates of deposit, and operating accounts at financial
institutions, approved by the board, subject to the following limits:

(1) Amounts may exceed the maximum limits of deposit
insurance by up to 10% of the credit union’ s reserves and undivided
earnings at financial institutions having total assets less than $10
billion and by up to 50% of the credit union’ s reserves and undivided
earnings at institutions having total assets greater than $10 billion
provided that any such financial institution’s ratio of nonperforming
assets to primary or core capital does not exceed 25%.

(2) As a single exception to this subsection, a credit
union’ s board of directors will be allowed to establish the aggregate
credit-risk exposure to a financial institution designated by the
board as the credit union’s reserve depository based on the credit
union’ s liquidity trends and funding needs as documented by the
credit union’ s asset/liability management policy, provided that the
institution’s ratio of nonperforming assets to primary or core capital
does not exceed 20% and that the credit union has appropriately
documented its due diligence to ensure that the investments in this
financial institution does not pose a safety and soundness concern.

(c) Prohibited Activities.

(1) Definitions.

(A) Adjusted trading – selling an investment to a
counterparty at a price above its current fair value and simultaneously
purchasing or committing to purchase from the counterparty another
investment at a price above its current fair value.

(B) Collateralized mortgage obligation (CMO) – a
multi-class bond issue collateralized by mortgages or mortgage-
backed securities.

(C) Fair value – the price at which a security can be
bought or sold in a current, arms length transaction between willing
parties, other than in a forced or liquidation sale.

(D) Real estate mortgage investment conduit (REMIC)
– a nontaxable entity formed for the sole purpose of holding a fixed
pool of mortgages secured by an interest in real property and issuing
multiple classes of interests in the underlying mortgages.

(E) Residual interest – the remainder cash flows from
a CMO/REMIC, or other mortgage-backed security transaction, after
payments due bondholders and trust administrative expenses have
been satisfied.

(F) Short sale – the sale of a security not owned by
the seller.

(G) Stripped mortgage-backed security (SMBS) – a
security that represents either the principal-only or the interest-
only portion of the cash flows of an underlying pool of mortgages
or mortgage-backed securities. Some mortgage-backed securities
represent essentially principal-only cash flows with nominal interest
cash flows or essentially interest-only cash flows with nominal
principal cash flows. These securities are considered SMBSs for the
purposes of this rule.

(H) Zero coupon investment – an investment that
makes no periodic interest payments but instead is sold at a discount
from its face value. The holder of a zero coupon investment realizes
the rate of return through the gradual appreciation of the investment,
which is redeemed at face value on a specified maturity date.

(2) A credit union may not:

(A) Purchase or sell financial derivatives, such as
futures, options, interest rate swaps, or forward rate agreements;

(B) Engage in adjusted trading or short sales;
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(C) Purchase stripped mortgage backed securities,
residual interests in CMOs/REMICs, mortgage servicing rights,
commercial mortgage related securities, or small business related
securities; or

(D) Purchasea zero coupon investment with a maturity
date that is more than 10 years from the settlement date.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002907
Harold E. Feeney
Commissioner
Credit Union Department
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
7 TAC §91.804

The Texas Credit Union Commission proposes new §91.804
relating to custody and safekeeping of purchased investments
and repurchased collateral. The new rule will require that in-
vestments and repurchased collateral be in the credit union’s
possession, be recorded as owned by the credit union through
the Federal Reserve Book-Entry System, or be held by a board-
approved safekeeper. A safekeeper may be used only if it is reg-
ulated and supervised by either the Securities and Exchange
Commission or by a federal or state financial institutions regu-
latory agency.

The new rule is being proposed as a result of the general
rule review mandated by the Government Code and General
Appropriations Act. (Both contain provisions requiring state
agencies to review and consider for readoption each of their
rules every four years). Notice of Intention to Review Chapter 91
rules was published in the Texas Register on February 4, 2000
(25 TexReg 823) for the purpose of accepting public comment.
No comments have been received. However, the Commission
has determined from its review of Chapter 91 that a need exists
for this proposed rule.

Lynette Pool, Deputy Commissioner, has determined that there
will be no fiscal implications for state or local government as a
result of enforcing or administering the proposed rule.

She has also determined that for each year of the first five years
the proposed new rule is in effect, the public benefits anticipated
as a result of enforcing the rule will be the enhanced safety of
credit unions’ assets. There is no anticipated effect on small
businesses as a result of adopting the new rule. There is no
economic cost anticipated to credit unions for complying with
the new rule if adopted.

Written comments on the proposal must be submitted within
45 days after its publication in the Texas Register to Lynette
Pool, Deputy Commissioner, Credit Union Department, 914
East Anderson Lane, Austin, Texas 78752-1699.

The new rule is proposed under the provisions of §15.402 of
the Texas Finance Code that is interpreted to authorize the
Credit Union Commission to adopt reasonable rules necessary
for administering Subtitle D, Title 3, Texas Finance Code (Texas
Credit Union Act).

The specific section affected by this proposed rule is Texas
Finance Code §124.351.

§91.804. Custody And Safekeeping.

(a) A credit union’s purchased investments and repurchased
collateral must be in its possession, recorded as owned by the credit
union through the federal reserve book-entry system, or be held by
a board-approved safekeeper under a bailment for hire contract. Any
safekeeper used by a credit union must be regulated and supervised
by either the Securities and Exchange Commission or a federal or
state financial institution regulatory agency. For the purposes of
this section a bailment for hire contract has the same meaning as
in §91.802 (relating to Other Investments).

(b) A credit union that invests funds in a certificate of deposit
in a financial institution as defined in §91.802 (relating to Other
Investments) shall hold such certificate of deposit in the name of
the credit union. In no event shall such certificate of deposit held by
the depository financial institution be in the name of a third party.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002908
Harold E. Feeney
Commissioner
Credit Union Department
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
7 TAC §91.805

The Texas Credit Union Commission proposes new §91.805
relating to loan participation investments. The rule establishes
the maximum interest that may be obtained in any single loan
participation and limits the aggregate investment in nonmember
participations.

The new rule is proposed as a result of the general rule review
mandated by the Government Code and General Appropriations
Act. (Both contain provisions requiring state agencies to review
and consider for readoption each of their rules every four years).
Notice of Intention to Review Chapter 91 rules was published
in the Texas Register on February 4, 2000 (25 TexReg 823) for
the purpose of accepting public comment. No comments have
been received. However, the Commission has determined from
its review of Chapter 91 that a need exists for this proposed
rule.

Lynette Pool, Deputy Commissioner, has determined that there
will be no fiscal implications for state or local government as a
result of enforcing or administering the proposed rule.

She has also determined that for each year of the first five years
the proposed new rule is in effect, the public benefits anticipated
as a result of enforcing the rule will be the limitation of risk
incurred by credit unions in purchasing or investing in loans
not originated by them. There is no anticipated effect on small
businesses as a result of adopting the new rule. There is no
economic cost anticipated to credit unions for complying with
the new rule if adopted.

Written comments on the proposal must be submitted within
45 days after its publication in the Texas Register to Lynette
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Pool, Deputy Commissioner, Credit Union Department, 914
East Anderson Lane, Austin, Texas 78752-1699.

The new rule is proposed under the provisions of §15.402 of
the Texas Finance Code that is interpreted to authorize the
Credit Union Commission to adopt reasonable rules necessary
for administering Subtitle D, Title 3, Texas Finance Code (Texas
Credit Union Act).

The specific section affected by this proposed rule is Texas
Finance Code §124.351.

§91.805. Loan Participation Investments.
A credit union may purchase a participation interest in a non-member
loan from a corporation, credit organization, or financial organization,
as permitted by §124.351(a)(8) of the Act, provided it:

(1) is specifically empowered to purchase such invest-
ments in the board’ s written investment policy;

(2) does not obtain an interest greater than 90% of the
face amount of each individual loan, if the borrower is not a member
of the credit union or a member of another participating credit union;

(3) uses the same underwriting standards for loan partici-
pation investments as it does for loans originated by the credit union;
and

(4) limits its aggregate investment in participations to
an amount less than 50% of the credit union’s total reserves and
undivided earnings.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002909
Harold E. Feeney
Commissioner
Credit Union Department
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
7 TAC §91.808

The Texas Credit Union Commission proposes new §91.808 re-
lating to reporting investment activities to the board of directors.
This rule will incorporate the reporting requirement provisions
of existing §91.802(c) which the Commission has proposed to
be deleted from that rule.

The new rule is proposed as a result of the general rule review
mandated by the Government Code and General Appropriations
Act. (Both contain provisions requiring state agencies to review
and consider for readoption each of their rules every four years).
Notice of Intention to Review Chapter 91 rules was published
in the Texas Register on February 4, 2000 (25 TexReg 823) for
the purpose of accepting public comment. No comments have
been received. However, the Commission has determined from
its review of Chapter 91 that a need exists for this proposed
rule.

Lynette Pool, Deputy Commissioner, has determined that there
will be no fiscal implications for state or local government as a
result of enforcing or administering the proposed rule.

She has also determined that for each year of the first five
years the proposed new rule is in effect, the public benefits

anticipated as a result of enforcing the rule will be that credit
union management and the boards of directors will be able to
more readily identify the information that must be monitored
for proper management of investments and associated risks.
There is no anticipated effect on small businesses as a result
of adopting the new rule. There is no economic cost anticipated
to credit unions for complying with the new rule if adopted.

Written comments on the proposal must be submitted within
45 days after its publication in the Texas Register to Lynette
Pool, Deputy Commissioner, Credit Union Department, 914
East Anderson Lane, Austin, Texas 78752-1699.

The new rule is proposed under the provisions of §15.402 of
the Texas Finance Code that is interpreted to authorize the
Credit Union Commission to adopt reasonable rules necessary
for administering Subtitle D, Title 3, Texas Finance Code (Texas
Credit Union Act).

The specific section affected by this proposed rule is Texas
Finance Code §124.351.

§91.808. Reporting Investment Activities To TheBoard Of Directors.
A credit union shall provide its board of directors a monthly
comprehensive report of investment activities, including:

(1) Investments purchased and sold during the month;

(2) Unrealized market gains or losses compared to book
value at month’ s end;

(3) Calculated yield to maturity (current yield on mutual
funds) on each outstanding investment as of month’ s end;

(4) Net asset value (NAV) or market value of each
marketable investment;

(5) Total book value of investments outstanding at
month’ s end;

(6) The total amount of investments having maturities
exceeding three years and the ratio of the investments to total reserves
and undivided earnings;

(7) Unrecorded and unreported obligations to buy or sell
investments; and

(8) Amounts of investments, other than designated depos-
itories, in other institutions that are not fully insured by the federal
deposit insurance corporation, national credit union share insurance
fund, or federal or state governments or their agencies.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002910
Harold E. Feeney
Commissioner
Credit Union Department
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
Subchapter I. RESERVES AND DIVIDENDS
7 TAC §91.901

The Texas Credit Union Commission proposes amendments to
§91.901 relating to reserve requirements.
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The proposed amendments, if adopted, would establish def-
initions for certain terms and revises the mandatory reserve
transfers to more closely align with the requirements for main-
taining federal share insurance. The amendments also impose
new requirements on a credit union to comply with all capital re-
quirements of its insuring organization and to submit net worth
restoration plans should its net worth fall below a certain level.
Lastly, the amendments provide for alternative standards re-
garding reserve transfers for new credit unions (those less than
ten years old with $10 million or less in assets) in recognition
of the fact that these institutions need a reasonable time to ac-
cumulate net worth.

The amendments to the rule are proposed as a result of the
general rule review mandated by the Government Code and
General Appropriations Act. (Both contain provisions requiring
state agencies to review and consider for readoption each of
their rules every four years.) Notice of Intention to Review
Chapter 91 rules was published in the Texas Register on
February 4, 2000 (25 TexReg 823) for the purpose of accepting
public comment. No comments have been received. However,
the Commission has determined from its review of Chapter 91
that a need continues to exist for this rule as amended.

Lynette Pool, Deputy Commissioner, has determined that there
will be no fiscal implications for state or local government as a
result of enforcing or administering the proposed amended rule.

Ms. Pool has also determined that for each year of the first five
years the proposed amended rule is in effect, the public benefits
anticipated as a result of enforcing the rule will be that specific
remedial actions will have to be taken by credit unions in the
event their capital deteriorates to a less than well-capitalized
level. This will promote the safety and soundness of the credit
union industry for the protection of credit union members. There
is no anticipated effect on small businesses as a result of
adopting the proposal. There could be an economic cost to
credit unions that are required to comply with the amendment
as a result of its future adoption, given credit unions that are less
than well capitalized will be required to transfer earnings to the
reserve, as well as potentially subject them to other sanctions
that could impact their growth opportunities. However, there is
no way to accurately project that cost at this time given that the
Department is still in the process of determining which credit
unions will be affected by the new rules and to what effect.

Written comments on the proposal must be submitted within
45 days after its publication in the Texas Register to Lynette
Pool, Deputy Commissioner, Credit Union Department, 914
East Anderson Lane, Austin, Texas, 78752-1699.

The amendments are proposed under the provisions of
§122.104 of the Texas Finance Code that are interpreted to
authorize the Credit Union Commission to adopt rules requiring
credit unions to maintain reserves necessary to protect the
interests of its members.

The specific sections affected by these proposed amendments
are Texas Finance Code §122.103 and §122.104.

§91.901. Reserve Requirements.
(a) Definitions. The following words and terms, when used

in this chapter, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Net worth means the retained earnings balance of
the credit union as determined under generally accepted accounting
principles. Retained earnings consists of undivided earnings, regular

reserves, and any other appropriations designated by management,
the insuring organization, or the commission. This means that only
undivided earnings and appropriations of undivided earnings are
included in net worth. Net worth does not include the allowance
for loan and lease losses account.

(2) Net worth ratio means, with respect to a credit union,
the ratio of the net worth of the credit union to the total assets of the
credit union.

(3) Total assets means the average of the total assets
reported by the credit union on the line entitled "total assets" on
its most recent four quarterly call reports, or for a semi-annual filer,
on its most recent two semi-annual call reports.

(b) [(a)] In accordance with the requirements of §122.104
of the Act [Act, §9.01], state-chartered credit unions shall set aside
a portion of their current gross income, prior to the declaration or
payment of dividends[,at the close of each dividend period,] as
follows.

(1) A credit union [in operation for more than four years
and having assets of $500,000 or more] shall transfer the following
amounts at the indicated intervals from undivided earnings to its
regular reserve account until its net worth ratio equals 7.0% of total
assets: [set aside 10 per centum of gross income until the regular
reserve shall equal 4 per centum of the total of outstanding loans
and risk assets, then 5 per centum of gross income until the regular
reserve shall equal 6 per centum of the total of outstanding loans
and risk assets. The totals of the Regular Reserve, the Allowance
for Loan Losses Account and the Allowance for Investment Losses
shall be combined for determining the applicable percentage of gross
income to be transferred to the Regular Reserve.]

(A) In the case of amonthly dividend period, net worth
must increase monthly by an amount equivalent to at least 0.0334%
of its total assets for the current month; and

(B) In the case of a quarterly, semi-annual or annual
dividend period, net worth must increase quarterly by an amount
equivalent to at least 0.1% per quarter of its total assets for the current
quarter.

(2) For a [A] credit union in operation less than ten [four]
years or having assets of less than $10 million, a business plan must
be developed that reflects, among other items, net worth projections
consistent with thefollowing: [$500,000 shall set aside10 per centum
of gross income until the regular reserve shall equal 7-1/2 per centum
of the total of outstanding loans and risk assets, then 5 per centum
of gross income until the regular reserve shall equal 10 per centum
of the total of outstanding loans and risk assets.]

(A) 2.0% net worth ratio by the end of the third year
of operation;

(B) 3.5% net worth ratio by the end of the fifth year
of operation;

(C) 6.0% net worth ratio by the end of the seventh
year of operation; and

(D) 7.0% net worth ratio by the time it reaches $10
million in total assets or by the end of the tenth year of operation,
which ever is shorter.

(3) Whenever the net worth ratio [regular reserve] falls
below 7.0% [the stated per centum of the total of outstanding loans
and risk assets], the regular reserve [i t] shall be replenished by regular
contributions in such amounts as described in paragraph (1) of this
subsection [may be needed to maintain the stated reserve goals].
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(4) Special reserves. In addition to the regular reserve,
special reserves to protect the interest of members may be established
by board resolution or by order of the commissioner, from current
income or from undivided earnings. In lieu of establishing a special
reserve, the commissioner may direct that all or a portion of the
undivided earnings and any other reserve fund be restricted. In
either case, such directives must be given in writing and state with
reasonable specificity the reasons for such directives.

(5) Insuring organization’ s capital requirements. As
applicable, a credit union shall also comply with any and all capital
requirements imposed by an insuring organization as a condition to
maintain insurance on share and deposit accounts.

[(b) Reserves to be used only as follows:]

[(1) to charge off uncollectible loans;]

[(2) to make other distributions as allowed by law and
approved by the commissioner.]

(c) Net Worth Restoration Plan.

(1) When a credit union’s net worth ratio falls below
6.0%, it must submit a plan to restore and maintain its net worth
ratio at the 7.0% minimum requirement.

(2) The net worth restoration plan must be submitted to
the department within 45 calendar days of the occurrence. At a
minimum, the plan shall include the following:

(A) reasons why the net worth ratio fell below the
minimum requirement;

(B) descriptions of steps to be taken to restore net
worth to the minimum requirement within specific time frames;

(C) actions to be taken to maintain the net worth ratio
at the minimum required level and increase it thereafter;

(D) balance sheet and income projections, including
assumptions, for the current calendar year and one additional calendar
year; and

(E) certification from the board of directors that it will
follow the proposed plan if approved by the department.

(3) For thepurposes of this subsection, acredit union must
determine its net worth no less frequently than once each calendar
quarter. The effective date or date of occurrence for a credit union’s
net worth ratio which falls below 6.0% shall be the most recent to
occur of:

(A) the last day of the calendar month following the
end of the calendar quarter; or

(B) the date the credit union’ s net worth ratio is
recalculated by or as a result of its most recent examination.

(4) If a credit union fails to submit a net worth restoration
plan; or the plan submitted is not deemed adequate to either restore
net worth or restore net worth within a reasonable time; or the credit
union fails to implement its approved net worth restoration plan,
the department may impose the following administrative sanctions
in addition to, or in lieu of, any other authorized regulatory action:

(A) all unencumbered reserves, undivided earnings,
and current earnings are encumbered as special reserves;

(B) dividends and interest refunds may not be de-
clared, advertised, or paid without the prior written approval of the
commissioner; and

(C) any changes to thecredit union’s board of directors
or senior management staff must receive the prior written approval
of the commissioner.

[(c) For the purpose of establishing the reserves, all assets
except the following shall be considered risk assets:]

[(1) cash on hand;]

[(2) deposits and/or shares in federally or state-insured
banks, savings and loan associations, and credit unions that have a
remaining maturity of five years or less;]

[(3) assets that have a remaining maturity of five years or
less and are insured by, fully guaranteed as to principal and inter-
est by, or due from the United States Government, its agencies, the
Federal National Mortgage Association, Federal Home Loan Mort-
gage Corporation or the Government National Mortgage Association.
Collateralized mortgage obligations that arecomprised of government
guaranteed mortgage loans shall be included in this asset category;]

[(4) loans to other credit unions that have a remaining
maturity of five years or less;]

[(5) student loans insured under the provisions of Title
IV, Part B of the Higher Education Act of 1965 (20 United States
Code §1071, et seq) or similar state insurance programs that have a
remaining maturity of five years or less;]

[(6) loans that have a remaining maturity of five years or
less and are fully insured or guaranteed by the Federal or a state
government or any agency of either;]

[(7) sharesor deposits in acorporatecredit union that have
a remaining maturity of five years or less, other than Membership
Capital Share Deposit accounts. A corporate credit union is defined
as a credit union that:]

[(A) is operated primarily for the purpose of serving
other credit unions;]

[(B) is designated by the National Credit Union Ad-
ministration as a corporate credit union; and]

[(C) limits natural person members to the minimum
required by state or federal law to charter and operate the credit
union;]

[(8) common trust investments, including mutual funds,
which deal exclusively in investments authorized by the Federal
Credit Union Act that are either carried at the lower cost or market,
or are marked to market value monthly;]

[(9) prepaid expenses;]

[(10) accrued interest on non-risk investments;]

[(11) loans fully secured by a pledge of shares or deposits
in the credit union, equal to and maintained to at least the amount of
the loan outstanding;]

[(12) loans which are purchased from liquidating credit
unions and guaranteed by the National Credit Union Administration;]

[(13) National Credit Union Share Insurance Fund Guar-
anty Accounts;]

[(14) investments in shares of the National Credit Union
Administration Central Liquidity Facility;]

[(15) assets included in paragraphs (2), (3), (4), (5), (6),
and (7) of this subsection with maturities greater than five years are
exempt from risk assets if the asset is being carried on the credit
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union’ s records at the lower of cost or market, or are being marked
to market value monthly;]

[(16) assets included in paragraphs (2), (3), (4), (5), (6),
and (7) of this subsection with remaining maturities greater than five
years are exempt from risk assets provided they meet the following
criteria, irrespective of whether or not the asset is being carried on
the credit union’s records at the lower of cost or market, or are being
marked to market value monthly:]

[(A) the interest rate is reset at least annually;]

[(B) the interest rate of the instrument is less than the
maximum allowable interest rate for the instrument on the date of the
required reserve transfer;]

[(C) the interest rate of the instrument varies directly
(not inversely) with the index upon which it is based and is not reset
as a multiple of the change in the related index;]

[(17) fixed assets;]

[(A) any office, branch office, suboffice, servicecenter,
parking lot, or any other facility or real estate where the credit union
transacts business;]

[(B) furniture, fixtures and equipment including all
office furnishings, office machines, computer hardware and software,
automated terminals, heating and cooling equipment; and]

[(18) deposit in the National Credit Union’s capitalization
account balance of 1.0% of insured shares.]

(d) Revised business plan for new credit unions. A credit
union that has been in operation for less than ten years or has assets
of less than $10 million shall file a written revised business plan
within 30 calendar days of the date the credit union’s net worth ratio
has failed to increase consistent with its then-present business plan.
Failure to submit a revised business plan; or submission of a plan not
deemed adequate to either increase net worth or increase net worth
within a reasonable time; or failure of the credit union to implement
its revised business plan, may trigger the regulatory actions described
in subsection (c)(4) of this section.

(e) Unsafe practice. Any credit union which has less than
a 6.0% net worth ratio may be deemed to be engaged in an unsafe
practice pursuant to §122.255 of the Finance Code, except that such
a credit union which has entered into and is in compliance with a
written agreement or order with the department or is in compliance
with a net worth restoration or revised business plan approved by
the department to increase its net worth ratio will not be deemed
to be engaged in an unsafe practice on account of its inadequate
capital structure. The department is not precluded from taking
enforcement action against a credit union with capital above the
minimum requirement if the specific circumstances deem such action
to be appropriate.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002911
Harold E. Feeney
Commissioner
Credit Union Department
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
7 TAC §91.902

The Texas Credit Union Commission proposes an amendment
to §91.902 relating to dividends. The proposed amendment
requires credit unions in a troubled condition to seek written
approval of the commissioner to pay dividends.

The amendment to the rule is proposed as a result of the
general rule review mandated by the Government Code and
General Appropriations Act. (Both contain provisions requiring
state agencies to review and consider for readoption each of
their rules every four years.) Notice of Intention to Review
Chapter 91 rules was published in the Texas Register on
February 4, 2000 (25 TexReg 823) for the purpose of accepting
public comment. No comments have been received. However,
the Commission has determined from its review of Chapter 91
that a need continues to exist for this rule as amended.

Lynette Pool, Deputy Commissioner, has determined that there
will be no fiscal implications for state or local government as a
result of enforcing or administering the proposed amended rule.

Ms. Pool has also determined that for each year of the first
five years the proposed amended rule is in effect, the public
benefits anticipated as a result of enforcing the rule will be that
further deterioration in the net worth of a credit union could
be prevented if it is determined that a moratorium on dividend
payments is in the best overall interests of that credit union’s
members. There is no anticipated effect on small businesses
as a result of adopting the proposal. There could be an
economic cost to credit unions that are required to comply with
the amendment as a result of its future adoption, given the
potential that credit union members may close their accounts if
a credit union could not pay dividends on their shares. Given
that the decision to prohibit the payment of dividends would be
made on at least a quarterly basis based on each credit union’s
particular circumstances, a specific cost cannot be identified at
this time.

Written comments on the proposal must be submitted within
45 days after its publication in the Texas Register to Lynette
Pool, Deputy Commissioner, Credit Union Department, 914
East Anderson Lane, Austin, Texas, 78752-1699.

The amendment is proposed under the provisions of §123.208
of the Texas Finance Code that are interpreted to authorize the
Credit Union Commission to adopt rules governing dividend and
interest payments as necessary to protect members’ interests
and preserve the solvency of a credit union.

The specific sections affected by these proposed amendments
are Texas Finance Code §§122.103, 122.104, and 123.208.

§91.902. Dividends.
(a) Prior written approval of the commissioner must be

obtained for the payment of dividends when the credit union is subject
to a cease and desist order or is otherwise notified that it is deemed
to be in a troubled condition.

(b) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002912
Harold E. Feeney
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Commissioner
Credit Union Department
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
Subchapter J. CHANGES IN CORPORATE
STATUS
7 TAC §91.1004

The Texas Credit Union Commission proposes amendments
to §91.1004 relating to the conversion of a charter. The
proposed amendments, if adopted, make the provisions of this
rule applicable to a credit union that desires to convert to
another type of financial institution and prescribe the conditions
necessary for the commissioner’s approval.

The amendment to the rule is being proposed as a result of the
general rule review mandated by the Government Code and
General Appropriations Act. (Both contain provisions requiring
state agencies to review and consider for readoption each of
their rules every four years.) Notice of Intention to Review
Chapter 91 rules was published in the Texas Register on
February 4, 2000 (25 TexReg 823) for the purpose of accepting
public comment. No comments have been received. However,
the Commission has determined from its review of Chapter 91
that a need continues to exist for this rule as amended.

Lynette Pool, Deputy Commissioner, has determined that there
will be no fiscal implications for state or local government as a
result of enforcing or administering the proposed amended rule.

Ms. Pool has also determined that for each year of the first five
years the proposed amended rule is in effect, the public benefits
anticipated as a result of enforcing the rule will be that credit
unions wishing to convert will charters will have procedures to
follow in pursuing the conversion. There is no anticipated effect
on small businesses as a result of adopting the proposal. There
is no economic cost anticipated on entities that are required to
comply with the amendment as a result of its future adoption.

Written comments on the proposal must be submitted within
45 days after its publication in the Texas Register to Lynette
Pool, Deputy Commissioner, Credit Union Department, 914
East Anderson Lane, Austin, Texas, 78752-1699.

The amendment is proposed under the provisions of §§122.201,
122.202, and 122.203 of the Texas Finance Code. Section
122.201 is interpreted as authorizing the Credit Union Commis-
sion to adopt rules facilitating the conversion of a state credit
union to a federal credit union. Section 122.202 is interpreted as
authorizing the Credit Union Commission to adopt rules facilitat-
ing the conversion of a state credit union to a state credit union
organized under the laws of another state. Section 122.203
is interpreted as authorizing the Credit Union Commission to
adopt rules facilitating the conversion of a federal or out-of-state
credit union to a Texas state credit union.

The specific sections affected by these proposed amendments
are Texas Finance Code §§122.201, 122.202, and 122.203.

§91.1004. Conversion of Charter.

(a) Change of charter [State to federal]. A credit union
authorized to do business under the Act may convert to a federal
credit union or another type of financial institution upon completion
of the following requirements:

(1) the proposal for charter conversion is approved by a
majority vote of the board of directors;

(2)-(5) (No change.)

(b) Approval. The commissioner shall approve the conver-
sion if all of the conditions required by this section have been met,
unless the commission determines the conversion is being made to
circumvent a pending supervisory action that is about to be or has
been initiated by the commissioner because of a concern over the
safety and soundness of the credit union.

(c) [(b)] Federal to State of Texas or Foreign State to State
of Texas.

(1) A federal credit union or a credit union chartered
by a foreign State may convert to a credit union chartered by the
State of Texas pursuant to the Act upon completion of the following
requirements:

(A) submission of a complete application to the de-
partment on a form prescribed by the commissioner;

(B) furnishing evidence to the commissioner that the
National Credit Union Administration in the case of a federal credit
union, or the principal regulatory agency of the state of incorporation
in the case of a credit union chartered by a foreign state, has no
objection to the conversion proposal;

(C) prior to the approval, the commissioner is granted
by the applicant permission to perform an examination of the
applicant and to collect a fee for the examination comparable to that
required for examinations of credit unions chartered pursuant to the
Act. The commissioner may waive the examination or fee if he finds
good cause to do so;

(D) the chief elected official and secretary of the
applicant credit union shall submit to the commissioner a certification
confirming that the conversion procedure has been completed in a
manner satisfactory to the National Credit Union Administration in
the case of a federal credit union, or to the principal regulatory agency
of the state of incorporation in the case of a credit union chartered
by a foreign state;

(E) evidence is furnished to the commissioner that the
applicant will establish or relocate its principal place of business to a
specific location in the State of Texas within six months from the date
of approval of its conversion. Failure to complete the establishment
or relocation of its principal place of business as provided herein
within the six-month period shall effect the automatic expiration of
approval of the conversion unless the commissioner grants, in writing,
an extension of the six-month period or waives the condition for good
cause; and

(F) the commissioner finds that the applicant is finan-
cially sound, has no supervisory problems, and will conduct its oper-
ations in the State of Texas in accordance with the intent and purpose
of the Act.

(2) The conversion will become effective upon the date
of issuance of a charter by the commissioner or on a stipulated date
within 90 days thereafter.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002913
Harold E. Feeney
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Commissioner
Credit Union Department
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
7 TAC §91.1110

The Texas Credit Union Commission proposes amendments to
§91.1110 relating to share and deposit insurance requirements.
The proposed amendments, if adopted, mandate that a credit
union obtain share insurance as provided in Chapter 95 of
this title. The amendments would also allow, subject to the
commissioner’s approval and conditions, a credit union to offer
uninsured membership shares that would be subordinated to all
other claims.

The amendments to the rule are proposed as a result of the
general rule review mandated by the Government Code and
General Appropriations Act. (Both contain provisions requiring
state agencies to review and consider for readoption each of
their rules every four years). Notice of Intention to Review
Chapter 91 rules was published in the Texas Register on
February 4, 2000 (25 TexReg 823) for the purpose of accepting
public comment. No comments have been received. However,
the Commission has determined from its review of Chapter 91
that a need continues to exist for this rule as amended.

Lynette Pool, Deputy Commissioner, has determined that there
will be no fiscal implications for state or local government as a
result of enforcing or administering the proposed amended rule.

Ms. Pool has also determined that for each year of the first five
years the proposed amended rule is in effect, the public benefits
anticipated as a result of enforcing the rule will be that this
rule will conform to Chapter 95 of this title, therefore eliminating
potential confusion among credit unions as to share and deposit
insurance requirements. There is no anticipated effect on small
businesses as a result of adopting the proposal. There is no
economic cost anticipated on entities that are required to comply
with the amendment as a result of its future adoption.

Written comments on the proposal must be submitted within
45 days after its publication in the Texas Register to Lynette
Pool, Deputy Commissioner, Credit Union Department, 914
East Anderson Lane, Austin, Texas, 78752-1699.

The amendment is proposed under the provisions of §15.410
of the Texas Finance Code, which is interpreted as authorizing
the Credit Union Commission to adopt rules requiring a credit
union to provide share and deposit insurance protection for
credit union members and depositors.

The specific section affected by these proposed amendments
is Texas Finance Code §15.410.

§91.1110. Share and Deposit Insurance [Guaranty] Requirements.

(a) All credit unions in the State of Texas shall obtain
[federal] share insurance as provided in Chapter 95 of this title
(pertaining to Insurance Requirements) [f rom National Credit Union
Administration (NCUA)].

(b) With the approval of the commissioner and if recognized
by its insuring organization, a credit union may, from time to time
as determined by its board of directors, issue uninsured membership
shares which are subordinate to all other claims, including creditors,
shareholders and the insuring organization. The commissioner may

approve the issuance of such accounts conditioned upon specific
requirements being met.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002914
Harold E. Feeney
Commissioner
Credit Union Department
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

Part 14. TEXAS OPTOMETRY BOARD

Chapter 273. GENERAL RULES
22 TAC §273.4

The Texas Optometry Board proposes amendments to §273.4 in
order to implement the amendments to article 4552-1.03 made
by H.B. 1051, 76th Legislature, Regular Session, by setting an
application fee for the optometric glaucoma specialist license.

Lois Ewald, executive director of the Texas Optometry Board,
has determined that for the first five-year period the amend-
ments are in effect, there will be no fiscal implications for lo-
cal governments as a result of enforcing or administering the
amendments. Ms. Ewald has also determined that for the first
five-year period the amendments are in effect, the fiscal impli-
cations for state government as a result of enforcing or admin-
istering the rule is a probable additional revenue of $29,200 the
first year, $19,250 the second year, and $12,500 for each year
thereafter which is offset by probable expenses of $27,319 for
the first year, $3,712 for the second year, and $3,150 for each
year thereafter of the first five year period. The Board forecast
and based the fee amount on the projection that one-third of
the Texas resident therapeutic optometrists, or 584 individuals,
will apply for licensure the first year, two-thirds of that number,
or 385, the second year, and 150 current license holders and
100 new graduates each year thereafter.

Lois Ewald also has determined that for each of the first
five years the amendments are in effect, the public benefit
anticipated as a result of enforcing the amendment is that the
costs of licensing optometric glaucoma specialist are borne
by the license applicants. It has also been determined that
therapeutic optometrists who choose to apply for the voluntary
additional licensure will be required to pay the $50 application
fee. Those therapeutic optometrists obtaining the optometric
glaucoma specialist license will then be able to treat an
additional class of patients. The amendment does not impose
any duties on small and micro businesses. Should a therapeutic
optometrist voluntarily decide to obtain this additional licensure,
the application fee is the same for each licensee. Therefore
no adverse economic effect on small or micro businesses is
forecast pertaining to the voluntary decision to obtain a new
license. The Board solicits comments regarding any possible
disparate economic impact on small or micro businesses.
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Comments on the proposal may be submitted to Lois Ewald,
Executive Director, Texas Optometry Board, 333 Guadalupe
Street, Suite 2-420, Austin, Texas 78701-3942. The deadline
for furnishing comments is 30 days after publication in the Texas
Register.

The amendment is proposed under the Texas Optometry Act,
Texas Occupations Code, §351.151, §351.152, and Texas
Revised Civil Statutes, article 4552-1.03. The amendment
affects §351.152.

The Texas Optometry Board interprets §351.151 as authoriz-
ing the adoption of procedural and substantive rules for the
regulation of the optometric profession. The Board interprets
§351.152 as authorizing the adoption of fees. The Board inter-
prets article 4552-1.03 as authorizing the licensure of optomet-
ric glaucoma specialists.

§273.4. Fees (Not Refundable).
(a) Examination Fee $150.00

(b) Initial Therapeutic License $50.00

(c) Provisional License $75.00

(d) Limited Faculty License $50.00

(e) Duplicate License (lost, destroyed, or name change)
$25.00

(f) Duplicate/Amended Renewal Certificate (lost, destroyed,
inactive, active) $25.00

(g) License Renewal $150.00

(h) Late fees (for all renewals, one to 90 days) $75.00

(i) Late fees (for all renewals, 90 days to 1 year) $150.00

(j) Late fees (for all renewals with delayed continuing
education) $150.00

(k) Therapeutic Certification Application $80.00

(l) Duplicate Therapeutic or Optometric Glaucoma Specialist
Certificate (lost, destroyed) $25.00

(m) License Without Examination Fee $300.00

(n) Optometric Glaucoma Specialist License Application
$50.00

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 17, 2000.

TRD-200002717
Lois Ewald
Executive Director
Texas Optometry Board
Proposed date of adoption: July 14, 2000
For further information, please call: (512) 305-8502

♦ ♦ ♦
Chapter 280. THERAPEUTIC OPTOMETRY
22 TAC §280.5

The Texas Optometry Board proposes amendments to §280.5 in
order to implement the amendments to article 4552-1.03 made
by H.B. 1051, 76th Legislature, Regular Session, including the
addition of antivirals to list of drugs that therapeutic optometrists

may administer and prescribe. The rule amendments add
cross references to new rules and change citations to laws now
codified in the Occupations Code.

Lois Ewald, executive director of the Texas Optometry Board,
has determined that for the first five-year period the amend-
ments are in effect, there will be no fiscal implications for state
and local governments as a result of enforcing or administering
the amendments.

Lois Ewald also has determined that for each of the first five
years the amendments are in effect, the public benefit antici-
pated as a result of enforcing the amendments is that thera-
peutic optometrists will know which drugs they are authorized
to administer and prescribe. It has also been determined that
the amendments do not impose any costs for optometrists to
comply with the rule. The amendments do not impose any new
duties on small and micro businesses. Therefore no adverse
economic effect on small or micro businesses is forecast. The
Board solicits comments regarding any possible disparate eco-
nomic impact on small or micro businesses.

Comments on the proposal may be submitted to Lois Ewald,
Executive Director, Texas Optometry Board, 333 Guadalupe
Street, Suite 2-420, Austin, Texas 78701-3942. The deadline
for furnishing comments is 30 days after publication in the Texas
Register.

The amendment is proposed under the Texas Optometry Act,
Texas Occupations Code, §351.151 and Texas Revised Civil
Statutes, article 4552-1.03. The amendment affects article
4552-1.03.

The Texas Optometry Board interprets §351.151 as authorizing
the adoption of procedural and substantive rules for the regula-
tion of the optometric profession. The Board interprets article
4552-1.03 as defining the drugs available for administering and
prescribing by therapeutic optometrists.

§280.5. Prescription and Diagnostic Drugs for Therapeutic Optom-
etry

(a) A [certified] therapeutic optometrist may administer and
prescribe any drug authorized by the Texas Optometry Act, [Sections
1.02 and 1.03] Articles 4552-1.02 and 1.03, as amended by House
Bill 1051, 76th Legislature, Regular Session.

(b) As specified in the Texas Pharmacy Act (§562.008 and
§563.002, Texas Occupations Code [Texas Civil Statutes, Article
4542a-1)], written prescriptions shall be on a form which contains two
signature lines of equal prominence, side by side, at the bottom of the
form. Under either signature line shall be printed clearly the words
"product selection permitted", and under the other signature line shall
be printed clearly the words "dispense as written." A therapeutic
optometrist shall communicate dispensing instructions to a pharmacist
by signing on the appropriate line. If the therapeutic optometrist does
not clearly indicate that the prescription drug shall be dispensed as
ordered, the pharmacist may substitute a generically equivalent drug
product in compliance with the Texas Pharmacy Act.

(c) All prescriptions shall contain the following information:

(1) the date of issuance;

(2) the name and address of the patient for whom the drug
is prescribed;

(3) the name, strength, and quantity of the drug, medicine,
or device prescribed;
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(4) the directions for use of the drug, medicine, or device
prescribed;

(5) the name and address of the therapeutic optometrist;

(6) the written signature of the prescribing therapeutic
optometrist; and

(7) the license number of the prescribing therapeutic
optometrist including the [certified] therapeutic designation.

(d) - (f) (No change.)

(g) A therapeutic optometrist may administer and prescribe
all:

(1) ophthalmic devices;

(2) over-the-counter oral medications; and

(3) appropriate topical pharmaceutical agents used for
diagnosing and treating visual defects, abnormal conditions, and
diseases of the human eye and adnexa, which are included in
the following classifications or are combinations of agents in the
classifications. No drug falling within one of the following categories
may be used for the treatment of glaucoma in a manner that was not
permitted by law on August 31, 1991:

(A) anti-allergy:

(i) antihistamine;

(ii) membrane stabilizer;

(B) anti-fungal:

(i) imidazoles;

(ii) polyenes;

(C) anti-infective:

(i) aminoglycoside;

(ii) anti-cell membrane;

(iii) anti-cell wall synthesis;

(iv) anti-DNA synthesis;

(v) anti-protein synthesis (excluding chlorampheni-
col);

(vi) anti-ACHase;

(vii) cephalosporin;

(viii) agents affecting intermediary metabolism;

(D) anti-inflammatory:

(i) nonsteroidal anti-inflammatory drug (NSAID);

(ii) steroid;

(E) antiseptic;

(F) chelating agent;

(G) chemical cautery;

(H) cycloplegic: parasympatholytic;

(I) hyperosmotic;

(J) miotic:

(i) anti-ACHase;

(ii) parasympathomimetic;

(K) mucolytic;

(L) mydriatic: sympathomimetic (Alpha 1 agonists
only);

(M) vasoconstrictor: sympathomimetic (Alpha 1 ago-
nists only)

(N) antivirals.

(h) The authority of an optometric glaucoma specialist to
prescribe antiglaucoma drugs is defined in §280.10. The following
are those drugs which are classified as antiglaucoma drugs and may
not be used by a therapeutic optometrist in a manner that was not
permitted by law on August 31, 1991:

(1) Pilocarpine 1%-10%

(2) Carbachol 0.75%-3%

(3) Carteolol

(4) Epinephrine 0.25%-2%

(5) Dipivefrin 0.1%

(6) Betaxolol 0.5%

(7) Levobunolol 0.5%

(8) Metipranolol 0.3%

(9) Timolol 0.25%-0.5%

(10) Physostigmine 0.25%-0.5%

(11) Demecarium 0.125%-0.25%

(12) Echothiophate 0.03%-0.25%

(13) Isoflurophate 0.25%

(i) (No change.)

(j) A therapeutic optometrist may possess and administer
cocaine eye drops for diagnostic purpose. The cocaine eye drops
must be no greater than 10 percent solution in prepackaged liquid
form.

(1) A therapeutic optometrist must observe all require-
ments of the Texas Controlled Substances Act, the Health and Safety
Code, Chapter 481, and all requirements of the Texas Department of
Public Safety (DPS) Drug Rules, in making application and main-
taining renewal of a United States Drug Enforcement Administration
(DEA) registration number for possession of the cocaine eye drops,
a Schedule II controlled substance.

(2) A therapeutic optometrist must obtain a registration
number from the DPS for the principal office of practice. Application
may be made for a separate registration for the practice of optometry
at a satellite office but all requirements of this rule shall apply in all
locations.

(3) The therapeutic optometrist must use the required
DEA form for the purchase of the cocaine eye drops and shall
maintain a complete and accurate record of purchases (to include
samples received from pharmaceutical manufacturer representatives)
and administration of controlled substances. The maximum amount
to be purchased and maintained in an office of practice shall be no
more than two vials, one opened and one in inventory.

(4) The recordkeeping listed in this section shall be
subject to inspection at all times by the Texas Department of Public
Safety, the U.S. Drug Enforcement Administration, and the Texas
Optometry Board and any officer or employee of the governmental
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agencies shall have the right to inspect and copy records, reports,
and other documents, and inspect security controls, inventory and
premises where such cocaine eye drops are possessed or administered.

(5) Minimum security controls shall be established to
include but not limited to:

(A) establishing adequate security to prevent unautho-
rized access and diversion of the controlled substance,

(B) during the course of business activities, not allow-
ing any individual access to the storage area for controlled substances
except those authorized by the therapeutic optometrist,

(C) storing the controlled substance in a securely
locked, substantially constructed cabinet or security cabinet which
shall meet the requirements under the DPS Drug Rules,

(D) not employ in any manner an individual that would
have access to controlled substances who has had a federal or state
application for controlled substances denied or revoked, or have been
convicted of a felony offense under any state or federal law relating
to controlled substances or been convicted of any other felony, or
have been a licensee of a health regulatory agency whose license has
been revoked, canceled, or suspended.

(6) Failure of the therapeutic optometrist to maintain strict
security and proper accountability of controlled substance shall be
deemed to be a violation of the Texas Optometry Act, [§4.04]
§351.501 and §351.551.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 17, 2000.

TRD-200002716
Lois Ewald
Executive Director
Texas Optometry Board
Proposed date of adoption: July 14, 2000
For further information, please call: (512) 305-8502

♦ ♦ ♦
22 TAC §280.6

The Texas Optometry Board proposes amendments to §280.6
in order to distinguish between licensure and certification
and thus prevent misleading advertising language regarding
certification by organizations separate from the Board. The
rule amendments change citations to laws now codified in the
Occupations Code.

Lois Ewald, executive director of the Texas Optometry Board,
has determined that for the first five-year period the amend-
ments are in effect, there will be no fiscal implications for state
and local governments as a result of enforcing or administering
the amendments.

Lois Ewald also has determined that for each of the first
five years the amendments are in effect, the public benefit
anticipated as a result of enforcing the amendments is that
potential patients will have a clear understanding of the license
holder’s practice authority. It has also been determined that
the amendments may impose a minimal cost for some license
holders who may be required to change advertising statements
upon replacing an advertisement or reprinting, but the actual
costs related to compliance with the rule are predicted to be
minimal. This change is not predicted to place a greater burden

on a small or micro business. The Board solicits comments
regarding any possible disparate economic impact on small or
micro businesses.

Comments on the proposal may be submitted to Lois Ewald,
Executive Director, Texas Optometry Board, 333 Guadalupe
Street, Suite 2-420, Austin, Texas 78701-3942. The deadline
for furnishing comments is 30 days after publication in the Texas
Register.

The amendment is proposed under the Texas Optometry Act,
Texas Occupations Code, §351.151, §351.155 and §351.403.
The amendment affects §351.155 and §351.403.

The Texas Optometry Board interprets §351.151 as authoriz-
ing the adoption of procedural and substantive rules for the
regulation of the optometric profession. The Board interprets
§351.155 and §351.403 as authorizing rules to prevent mis-
leading advertising.

§280.6. Advertising by [Therapeutic] Optometrists.
All advertising must be in compliance with the Texas Optometry Act,
[§5.09]§§351.155 and 351.403. Any advertising regarding services
to be provided by [atherapeutic] an optometrist must not be false,
deceptive, or misleading [,and may state "Certified as a Therapeutic
Optometrist by theTexasOptometry Board."]. Use of theterm "board
certified" or any similar word or phrase denoting certification or
specialization constitutes misleading or deceptive advertising unless
the advertising includes the name of the organization that has
conferred the certification or specialization. The Texas Optometry
Board does not confer certifications or specializations.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 17, 2000.

TRD-200002715
Lois Ewald
Executive Director
Texas Optometry Board
Proposed date of adoption: July 14, 2000
For further information, please call: (512) 305-8502

♦ ♦ ♦
22 TAC §280.8

The Texas Optometry Board proposes new §280.8 in order
to implement the licensure of optometric glaucoma specialists
as authorized by the amendments to article 4552-1.03 made
by H.B. 1051, 76th Legislature, Regular Session. The new
rule defines the education, examination, and clinical skills
requirements for licensure.

Lois Ewald, executive director of the Texas Optometry Board,
has determined that for the first five-year period the new rule is
in effect, there will be no fiscal implications for state and local
governments as a result of enforcing or administering the rule.

Lois Ewald also has determined that for each of the first five
years the new rule is in effect, the public benefit anticipated as a
result of enforcing the new rule is that the public will be assured
that only qualified therapeutic optometrists meeting all of the
specific statutory standards will be licensed to treat glaucoma.
It has also been determined that therapeutic optometrists who
choose to apply for the voluntary additional licensure will
be required to take and pay for an educational course and
examination. Those therapeutic optometrists obtaining the
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optometric glaucoma specialist license will then be able to treat
an additional class of patients. The new rule does not impose
any duties on small and micro businesses. Should a therapeutic
optometrist voluntarily decide to obtain this additional licensure,
the costs associated with the new license are predicted to be
the same for each licensee. Therefore no adverse economic
effect on small or micro businesses is forecast pertaining to the
voluntary decision to obtain a new license. The Board solicits
comments regarding any possible disparate economic impact
on small or micro businesses.

Comments on the proposal may be submitted to Lois Ewald,
Executive Director, Texas Optometry Board, 333 Guadalupe
Street, Suite 2-420, Austin, Texas 78701-3942. The deadline
for furnishing comments is 30 days after publication in the Texas
Register.

The new rule is proposed under the Texas Optometry Act, Texas
Occupations Code, §351.151 and Texas Revised Civil Statutes,
articles 4552-1.03 and 1.03A. The new rule affects article 4552-
1.03.

The Texas Optometry Board interprets §351.151 as authorizing
the adoption of procedural and substantive rules for the regula-
tion of the optometric profession. The Board interprets articles
4552-1.03 and 1.03A as defining the requirements for licensure
as an optometric glaucoma specialist.

§280.8. Optometric Glaucoma Specialist: Required Education,
Examination and Clinical Skills Evaluation.

(a) Education Required.

(1) Successful completion of at least 30 classroom hours
of board approved postgraduate course work in glaucoma diagnosis
and treatment and pharmacology of approved oral and antiglaucoma
drugs is required for licensure as an optometric glaucoma specialist.
The applicant must provide documentation of successful completion
of course work.

(2) To be acceptable, courses of classroom hours must re-
ceive prior approval by the board. Approved courses may be given
only by accredited colleges and schools of optometry or via other ed-
ucational programs approved by the board. Successfully completed
classroom hours may be used to satisfy the continuing education re-
quirements for that year.

(b) Examination. Each applicant for licensure as an optomet-
ric glaucoma specialist shall have passed, with a grade of 75 or above,
a Board approved examination covering the 30 classroom hours de-
fined in this rule. The examination must have received prior approval
by the board. The applicant must provide documentation of passing
the examination. Examinations given by accredited schools of op-
tometry or medicine covering the subjects described in the Board’s
Resolution dated April 14, 2000, are hereby approved.

(c) Clinical Skills Evaluation. Each applicant for licensure
as an optometric glaucoma specialist shall submit a signed and dated
certification prepared by a licensed ophthalmologist. The certification
shall confirm the demonstration by the applicant in an adequate and
appropriate manner, as directly observed by the ophthalmologist, of
the following skills:

(1) tonometry,

(2) gonioscopy,

(3) slit lamp examination,

(4) optic nerve examination/fundus, and

(5) interpretation of visual fields.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 17, 2000.

TRD-200002714
Lois Ewald
Executive Director
Texas Optometry Board
Proposed date of adoption: July 14, 2000
For further information, please call: (512) 305-8502

♦ ♦ ♦
22 TAC §280.9

The Texas Optometry Board proposes new §280.9 in order to
implement the licensure of optometric glaucoma specialists as
authorized by the amendments to article 4552-1.03 made by
H.B. 1051, 76th Legislature, Regular Session. The new rule
sets out the application process, including the application fee,
and the requirements for displaying the license.

Lois Ewald, executive director of the Texas Optometry Board,
has determined that for the first five-year period the new
rule is in effect, there will be no fiscal implications for local
governments as a result of enforcing or administering the rule.
Ms. Ewald has also determined that for the first five-year
period the new rule is in effect, the fiscal implications for state
government as a result of enforcing or administering the rule is
a probable expense of $27,319 for the first year, $3,712 for the
second year, and $3,150 for each year thereafter of the first five
year period. This will be offset by probable additional revenue of
$29,200 the first year, $19,250 the second year, and $12,500 for
each year thereafter as a result of the application fee imposed
by the new rule. The Board forecast and based the fee amount
on the projection that one-third of the Texas resident therapeutic
optometrists, or 584 individuals, will apply for licensure the first
year, two-thirds of that number, or 385, the second year, and
150 current license holders and 100 new graduates each year
thereafter.

Lois Ewald also has determined that for each of the first five
years the new rule is in effect, the public benefit anticipated
as a result of enforcing the new rule is that the public will
be assured that only qualified therapeutic optometrists meeting
all of the specific statutory standards will be licensed to treat
glaucoma. It has also been determined that therapeutic
optometrists who choose to apply for the voluntary additional
licensure will be required to pay the $50 application fee. Those
therapeutic optometrists obtaining the optometric glaucoma
specialist license will then be able to treat an additional class of
patients. The new rule does not impose any duties on small and
micro businesses. Should a therapeutic optometrist voluntarily
decide to obtain this additional licensure, the application fee is
the same for each licensee. Therefore no adverse economic
effect on small or micro businesses is forecast pertaining to the
voluntary decision to obtain a new license. The Board solicits
comments regarding any possible disparate economic impact
on small or micro businesses.

Comments on the proposal may be submitted to Lois Ewald,
Executive Director, Texas Optometry Board, 333 Guadalupe
Street, Suite 2-420, Austin, Texas 78701-3942. The deadline
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for furnishing comments is 30 days after publication in the Texas
Register.

The new rule is proposed under the Texas Optometry Act, Texas
Occupations Code, §351.151 and §351.152 and Texas Revised
Civil Statues, article 4552-1.03. The new rule affects article
4552-1.03.

The Texas Optometry Board interprets §351.151 as authoriz-
ing the adoption of procedural and substantive rules for the
regulation of the optometric profession. The Board interprets
§351.152 as authorizing the Board to set fees and article 4552-
1.03 as defining the requirements for licensure as an optometric
glaucoma specialist.

§280.9. Application for Licensureas Optometric Glaucoma Special-
ist.

(a) A licensed therapeutic optometrist must submit a com-
pleted application on forms provided by the Texas Optometry Board
(board) to be eligible for licensure as an optometric glaucoma spe-
cialist. An optometric glaucoma specialist may:

(1) administer and prescribe appropriate medications by
topical or oral means for the purpose of diagnosing and treating visual
defects, abnormal conditions and diseases of the human vision system,
including the eye and adnexa, as set forth in §280.10, and

(2) treat glaucoma, as set forth in §280.10 and §280.11,
including the administration and prescribing of appropriate medica-
tions by topical, oral or parental means.

(b) A completed application for license as an optometric
glaucoma specialist consists of an application form entirely filled out
by the applicant, signed and notarized, and forwarded to the board
along with an application fee of $50. Proof of the required suc-
cessfully completed education, examination and clinical assessment
as set forth in §280.8 (relating to Required Education) must accom-
pany the application form. The Board may license the applicant as
an optometric glaucoma specialist provided the applicant submits a
completed application as defined in this rule, and provided that the
applicant is currently licensed and authorized to practice therapeutic
optometry in this state.

(c) The license to practice as an optometric glaucoma
specialist must be displayed along with all licenses in a conspicuous
place in the principal office where the optometrist practices.

(d) Designation of authority as a optometric glaucoma
specialist will appear along with the optometrist’ s license number
in the format of the license numbers followed by the letter "T" and
"G." Such designation must appear whenever the license number is
required under board statutes or board rules.

(e) In the event the original certification is lost or destroyed,
the board may issue a duplicate certificate; the person entitled thereto
must make written application to the board for a duplicate, under
affidavit setting forth that such certificate was lost or destroyed, and
the circumstances under which loss or destruction occurred. Should
the original subsequently be found, it must be forwarded immediately
to the board and not used by the person to whom issued originally
or by any other person. A fee of $25 must be submitted to the board
along with the affidavit for the duplicate issue.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 17, 2000.

TRD-200002713

Lois Ewald
Executive Director
Texas Optometry Board
Proposed date of adoption: July 14, 2000
For further information, please call: (512) 305-8502

♦ ♦ ♦
22 TAC §280.10

The Texas Optometry Board proposes new §280.10 in order to
implement the practice of optometric glaucoma specialists as
authorized by the amendments to article 4552-1.03 made by
H.B. 1051, 76th Legislature, Regular Session. The new rule
defines the classes and permitted uses of drugs by optometric
glaucoma specialists.

Lois Ewald, executive director of the Texas Optometry Board,
has determined that for the first five-year period the new rule is
in effect, there will be no fiscal implications for state and local
governments as a result of enforcing or administering the rule.

Lois Ewald also has determined that for each of the first five
years the new rule is in effect, the public benefit anticipated
as a result of enforcing the new rule is that the public will
be assured that optometric glaucoma specialists will properly
prescribe and administer only those drugs authorized by statute.
It has also been determined that the rule does not impose
any additional costs for optometric glaucoma specialists. The
new rule does not impose any new duties on small and micro
businesses. Therefore no adverse economic effect on small
or micro businesses is forecast. The Board solicits comments
regarding any possible disparate economic impact on small or
micro businesses.

Comments on the proposal may be submitted to Lois Ewald,
Executive Director, Texas Optometry Board, 333 Guadalupe
Street, Suite 2-420, Austin, Texas 78701-3942. The deadline
for furnishing comments is 30 days after publication in the Texas
Register.

The new rule is proposed under the Texas Optometry Act, Texas
Occupations Code, §351.151 and Texas Revised Civil Statutes,
article 4552-1.03. The new rule affects article 4552-1.03.

The Texas Optometry Board interprets §351.151 as authorizing
the adoption of procedural and substantive rules for the regula-
tion of the optometric profession. The Board interprets article
4552-1.03 as defining the requirements for the administering
and prescribing of drugs by optometric glaucoma specialists.

§280.10. Optometric Glaucoma Specialist: Administration and
Prescribing of Oral Medications and Anti-Glaucoma Drugs.

(a) An optometric glaucoma specialist may administer and
prescribe any drug authorized by the Texas Optometry Act, Article
4552-1.03, as amended by House Bill 1051, 76th Legislature, Regular
Session, in addition to those drugs that may be administered and
prescribed by a therapeutic optometrist.

(b) The requirements of §280.5 and the statutes cited in the
rule apply to the optometric glaucoma specialist’s prescription orders,
the administration of drugs in the optometric office and the labeling
of drugs supplied to patients.

(c) At least annually, the Texas Optometry Board shall pro-
vide to the Texas State Board of Pharmacy a list of the oral pharma-
ceutical agents and anti-glaucoma drugs which may be administered
and prescribed by an optometric glaucoma specialist.
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(d) An optometric glaucoma specialist may administer and
prescribe, in addition to those drugs authorized by §280.5:

(1) appropriate oral pharmaceutical agents used for diag-
nosing and treating visual defects, abnormal conditions, and diseases
of the human vision system, including the eye and adnexa, which
are included in the following classifications or are combinations of
agents in the classifications:

(A) one ten-day supply of oral antibiotics;

(B) one 72-hour supply of oral antihistamines;

(C) one seven-day supply of oral nonsteroidal anti-
inflammatories;

(D) one three-day supply of any analgesic identified
in Schedules III, IV, and V of 21 U.S.C. §812; and

(2) antiglaucoma drugs.

(e) An optometric glaucoma specialist may administer
appropriate medications to treat a patient who has an anaphylactic
reaction in order to counteract the anaphylaxis. The optometric
glaucoma specialist shall immediately refer the patient to a physician.

(f) Controlled Substances

(1) An optometric glaucoma specialist must observe all
requirements of the Texas Controlled Substances Act, the Health and
Safety Code, Chapter 481, applicable federal law, and all requirements
of the Texas Department of Public Safety (DPS) Drug Rules, 37
T.A.C. Chapter 13, in making application and maintaining renewal of
a United States Drug Enforcement Administration (DEA) registration
number for possession and prescribing authority of the Schedule III,
IV, and V analgesic controlled substances.

(2) An optometric glaucoma specialist must obtain a reg-
istration number from theDPS for the principal office of practice. Ap-
plication may be made for a separate registration for the possession,
administration, and prescribing of controlled substances at a satellite
office but all requirements of this rule shall apply in all locations.

(3) The optometric glaucoma specialist shall include the
optometrist’ s DEA number on all prescriptions for controlled sub-
stances.

(4) The record keeping listed in this section shall be
subject to inspection at all times by the Texas Department of
Public Safety, the U.S. Drug Enforcement Administration, and
the Texas Optometry Board and any officer or employee of the
governmental agencies shall have the right to inspect and copy
records, reports, and other documents, and inspect security controls,
inventory and premises where Schedule III, IV, and V analgesic
controlled substances are possessed or administered.

(5) Minimum security controls shall be established to
include but not limited to:

(A) establishing adequate security to prevent unautho-
rized access and diversion of the controlled substance,

(B) during the course of business activities, not
allowing any individual access to the storage area for controlled
substances except those authorized by the optometric glaucoma
specialist,

(C) storing the controlled substance in a securely
locked, substantially constructed cabinet or security cabinet which
shall meet the requirements under the DPS Drug Rules, and

(D) not employ in any manner an individual that
would have access to controlled substances who has had a federal
or state application for controlled substances denied or revoked, or
have been convicted of a felony offense under any state or federal
law relating to controlled substances or been convicted of any other
felony, or have been a licensee of a health regulatory agency whose
license has been revoked, canceled, or suspended.

(6) Failure of the optometric glaucoma specialist to
maintain strict security and proper accountability of controlled
substance shall be deemed to be a violation of the Texas Optometry
Act, §351.501 and §351.551.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 17, 2000.

TRD-200002712
Lois Ewald
Executive Director
Texas Optometry Board
Proposed date of adoption: July 14, 2000
For further information, please call: (512) 305-8502

♦ ♦ ♦
22 TAC §280.11

The Texas Optometry Board proposes new §280.11 in order
to implement the practice of optometric glaucoma specialists
as authorized by the amendments to article 4552-1.03 made
by H.B. 1051, 76th Legislature, Regular Session. The new
rule defines treatment parameters for optometric glaucoma
specialists.

Lois Ewald, executive director of the Texas Optometry Board,
has determined that for the first five-year period the new rule is
in effect, there will be no fiscal implications for state and local
governments as a result of enforcing or administering the rule.

Lois Ewald also has determined that for each of the first five
years the new rule is in effect, the public benefit anticipated
as a result of enforcing the new rule is that the public will be
assured that optometric glaucoma specialists will practice in
accordance with the authority granted by statute. It has also
been determined that the rule does not impose any costs for
optometric glaucoma specialists to comply with the rule. The
new rule does not impose any new duties on small and micro
businesses. Therefore no adverse economic effect on small
or micro businesses is forecast. The Board solicits comments
regarding any possible disparate economic impact on small or
micro businesses.

Comments on the proposal may be submitted to Lois Ewald,
Executive Director, Texas Optometry Board, 333 Guadalupe
Street, Suite 2-420, Austin, Texas 78701-3942. The deadline
for furnishing comments is 30 days after publication in the Texas
Register.

The new rule is proposed under the Texas Optometry Act, Texas
Occupations Code, §351.151 and Texas Revised Civil Statutes,
article 4552-1.03. The new rule affects article 4552-1.03.

The Texas Optometry Board interprets §351.151 as authorizing
the adoption of procedural and substantive rules for the regula-
tion of the optometric profession. The Board interprets article
4552-1.03 as defining the authorized treatments available to op-
tometric glaucoma specialists.
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§280.11. Treatment of Glaucoma by an Optometric Glaucoma
Specialist.

(a) An optometric glaucoma specialist may treat glaucoma
as directed by this rule.

(b) Consultation with an ophthalmologist after an initial
diagnosis of glaucoma.

(1) Not later than the 30th day after the date of the
initial diagnosis of glaucoma, an optometric glaucoma specialist
shall engage in consultation with an ophthalmologist to develop an
individual treatment plan that is approved by the optometric glaucoma
specialist and ophthalmologist.

(2) The optometric glaucoma specialist shall inform
the patient diagnosed with glaucoma that the optometric glaucoma
specialist must have the diagnosis confirmed and comanaged by an
ophthalmologist of the patient’ s choosing or, if the patient does
not choose an ophthalmologist, an ophthalmologist practicing in
the geographic area in which the optometric glaucoma specialist
practices.

(3) The parameters of the consultation shall be at
the discretion of the ophthalmologist but must at least include
confirmation of the diagnosis and a plan for comanagement of the
patient, including periodic review of the patient’s progress.

(c) Setting a target pressure on the initial diagnosis of
glaucoma.

(1) On making an initial diagnosis of glaucoma, an
optometric glaucoma specialist shall set a target pressure that is not
more than 80% of the initial intraocular pressure.

(2) If the optometric glaucoma specialist determines that
a patient’s glaucoma is not responding appropriately to treatment, the
optometric glaucoma specialist shall consult a physician by telephone,
fax, or another method. The patient’ s glaucoma is considered to not
be appropriately responding to treatment if the patient fails to achieve
the target pressure within an appropriate time. If the physician
determines that the patient should be seen by the physician or an
appropriate specialist as a result of the consultation, the optometric
glaucoma specialist shall refer the patient to an ophthalmologist.

(d) Prescribing a beta blocker.

(1) Before an optometric glaucoma specialist may pre-
scribe a beta blocker, the optometric glaucoma specialist must take a
complete case history of the patient and determine whether the pa-
tient has had a physical examination within the 180 days preceding
the date of taking the history.

(2) If the patient has not had a physical examination or
if the patient has a history of congestive heart failure, bradycardia,
heart block, asthma, or chronic obstructive pulmonary disease, the
optometric glaucoma specialist shall refer the patient to a physician
for a physical examination before initiating beta blocker therapy.

(e) Referral to an ophthalmologist.

(1) An optometric glaucoma specialist shall refer a
patient to an ophthalmologist if:

(A) the patient is under 16 years of age and has been
diagnosed as having glaucoma;

(B) the patient has been diagnosed as having acute
closed angle glaucoma;

(C) the patient has been diagnosed as having malig-
nant glaucoma or neovascular glaucoma;

(D) the optometric glaucoma specialist determines
that a patient’s glaucoma is caused by a diabetic complication and,
after joint consultation with the physician treating the diabetes and an
ophthalmologist by telephone, fax, or another method, the physician
or ophthalmologist determines that the patient should be seen by the
physician or ophthalmologist; or

(E) theoptometric glaucoma specialist determinesthat
a patient’s glaucoma is not responding appropriately to a treatment
as specified in this rule.

(2) The optometric glaucoma specialist may initiate
appropriate emergency treatment for a patient diagnosed with acute
closed angle glaucoma, but shall refer the patient to a physician in a
timely manner.

(3) An optometric glaucoma specialist who refers a
patient to a physician or specialist shall inform the patient that the
patient may go to any physician or specialist the patient chooses.
This subsection does not prevent an optometric glaucoma specialist
from recommending a physician or specialist.

(4) The optometric glaucoma specialist shall maintain
physician reports in the patient’s records.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 17, 2000.

TRD-200002711
Lois Ewald
Executive Director
Texas Optometry Board
Proposed date of adoption: July 14, 2000
For further information, please call: (512) 305-8502

♦ ♦ ♦

Part 23. TEXAS REAL ESTATE COM-
MISSION

Chapter 537. PROFESSIONAL AGREEMENTS
AND STANDARD CONTRACTS
22 TAC §§537.11, 537.30, 537.31, 537.33, 537.42, 537.46

The Texas Real Estate Commission (TREC) proposes amend-
ments to §§537.11, 537.30, 537.31, 537.33, 537.42 and 537.46,
concerning standard contract forms. These amendments would
adopt by reference five revised contract forms to be used by
Texas real estate licensees.

Texas real estate licensees are generally required to use forms
promulgated by TREC when negotiating contacts for the sale
of real property. These forms are drafted by the Texas Real
Estate Broker-Lawyer Committee, an advisory body consisting
of six attorneys appointed by the President of the State Bar of
Texas and six brokers appointed by TREC. Two of the proposed
forms, TREC No. 23-4 and TREC No. 24-4, are contracts used
in the sale of new homes. These forms have been revised
to include statutory notices which builders will be required to
provide to buyers under new Chapter 27, Texas Property Code,
beginning September 1, 2000. Minor changes have been made
to the other three one-page forms to make them easier to read
or permit broader use of the forms.

PROPOSED RULES May 5, 2000 25 TexReg 3907



The amendment to §537.11 would renumber the revised forms
in a list of forms promulgated by the commission.

The amendment to §537.30 would adopt by reference a re-
vised form TREC No. 23-4, New Home Contract (Incomplete
Construction). The form has been revised to include a notice
from Texas Property Code, Chapter 27. The notice advises the
buyer that the buyer must notify the builder by certified mail at
least 60 days prior to filing suit to recover damages from the
builder and must provide the builder with an opportunity to in-
spect the property and cure a construction defect. The form
also has been revised to clarify that the seller is responsible for
any "rollback" taxes or penalties imposed after closing due to
denial of a special use valuation on the property or a change in
the use of the property by the seller for periods prior to closing.
Information about insulation in the home has been transferred
to the new home contract form from an existing TREC adden-
dum, TREC No. 13-1, which would be repealed.

The amendment to §537.31 would adopt by reference a revised
form TREC No. 24-4, New Home Contract (Completed Con-
struction). The form has been revised to include the Chapter
27 Property Code notice and the information about insulation
which was added to TREC No. 23-4.

The amendment to §535.33 would adopt by reference revised
form TREC No. 26-3, Seller Financing Addendum. The form
is an addendum used to create an agreement between the
buyer and the seller in a seller-financed transaction to establish
the provisions of the promissory note and deed of trust. The
form has been rewritten to make it easier to read, primarily
by replacing the terms "maker" and "payee", respectively, with
"buyer" and "seller", identifying the parties by the same terms
used in the main contract.

The amendment to §537.42 would adopt by reference revised
form TREC No. 35-2, Mediation Addendum. The form is
an addendum used to create an agreement for the parties
to the contract, and any broker who signs the addendum, to
submit disputes to mediation prior to resorting to litigation The
addendum was rewritten to clarify that a broker who signs the
addendum is bound by its terms. This language also may clarify
that a broker is not a party to the main contract between the
buyer and the seller. Minor language changes also were made
to make the form easier to read.

The amendment to §537.46 would adopt by reference revised
form TREC No. 39-2, Amendment. This form is used to amend
an existing contract between the buyer and seller. The form has
been revised to remove a caption which restricts use of the form
to residential resales and to revise a reference to a paragraph
in the contract to make it general enough to apply to all of
the TREC contract forms. These actions will permit real estate
licensees to use the form to amend the existing TREC contract
forms for the sale of new homes and farms and ranches.

Mark A. Moseley, General Counsel, has determined that for the
first five-year period the sections are in effect there will be no
fiscal implications for the state or for units of local government
as a result of enforcing or administering the sections. There is
no anticipated impact on small businesses, micro-businesses
or local or state employment as a result of implementing the
sections.

Mr. Moseley also has determined that for each year of the
first five years the sections as proposed is in effect the public
benefit anticipated as a result of enforcing the sections will be

the availability of current standard contract forms which assist
sellers in complying with statutory notice requirements. There
will be no effect on small businesses. There is no anticipated
economic cost to persons who are required to comply with the
proposed sections, other than the costs of obtaining copies
of the forms, which would be available at no charge through
the TREC web site, and available from private printers at an
estimated cost of $7.50 per set of 50 copies.

Comments on the proposal may be submitted to Mark A.
Moseley, General Counsel, Texas Real Estate Commission, P.O.
Box 12188, Austin, Texas, 78711-2188.

The amendment is proposed under Texas Civil Statutes, Article
6573a, §5(h), which authorize the Texas Real Estate Commis-
sion to make and enforce all rules and regulations necessary
for the performance of its duties.

The statute which is affected by this proposal is Texas Civil
Statutes, Article 6573a.

§537.11. Use of Standard Contract Forms.

(a) Standard Contract Form TREC No. 9-4 is promulgated
for use in the sale of unimproved property where intended use is
for one to four family residences. Standard Contract Form TREC
No. 10-3 is promulgated for use as an addendum concerning sale
of other property by a buyer to be attached to promulgated forms of
contracts. Standard Contract Form TREC No. 11-3 is promulgated
for use as an addendum to be attached to promulgated forms of
contracts which are second or "back-up" contracts. Standard Contract
Form TREC No. 12-1 is promulgated for use as an addendum
to be attached to promulgated forms of contracts where there is a
Veterans Administration release of liability or restoration entitlement.
[Standard Contract Form TREC No. 13-1 is promulgated for use
as an addendum concerning new home insulation to be attached to
promulgated forms of contracts.] Standard Contract Form TREC
No. 15-2 is promulgated for use as a residential lease when a seller
temporarily occupies property after closing. Standard Contract Form
TREC No. 16-2 is promulgated for use as a residential lease when
a buyer temporarily occupies property prior to closing. Standard
Contract Form 20-4 is promulgated for use in the resale of residential
real estate where there is all cash or owner financing, an assumption
of an existing loan, or a conventional loan. Standard Contract Form
TREC No. 21-4 is promulgated for use in the resale of residential
real estate where there is a Veterans Administration guaranteed loan
or a Federal Housing Administration insured loan. Standard Contract
Form TREC No.23-4 [23-3] is promulgated for use in the sale of
a new home where construction is incomplete. Standard Contract
Form TREC No.24-4 [24-3] is promulgated for use in the sale of a
new home where construction is completed. Standard Contract Form
TREC No. 25-3 is promulgated for use in the sale of a farm or ranch.
Standard Contract Form TREC No. 26-3 [26-2] is promulgated for
use as an addendum concerning seller financing. Standard Contract
Form TREC No. 28-0 is promulgated for use as an addendum to
be attached to promulgated forms of contracts where reports are
to be obtained relating to environmental assessments, threatened or
endangered species, or wetlands. Standard Contract Form TREC
No. 29-1 is promulgated for use as an addendum to be attached to
promulgated forms of contracts where an abstract of title is to be
furnished. Standard Contract Form TREC No. 30-2 is promulgated
for use in the resale of a residential condominium unit where there
is all cash or seller financing, an assumption of an existing loan, or
a conventional loan. Standard Contract Form TREC No. 31-2 is
promulgated for use in the resale of a residential condominium unit
where there is a Veterans Administration guaranteed loan or a Federal
Housing Administration insured loan. Standard Contract Form TREC
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No. 32-0 is promulgated for use as a condominium resale certificate.
Standard Contract Form TREC No. 33-0 is promulgated for use as
an addendum to be added to promulgated forms of contracts in the
sale of property adjoining and sharing a common boundary with the
tidally influenced submerged lands of the state. Standard Contract
Form TREC Form No. 34-0 is promulgated for use as an addendum
to be added to promulgated forms of contracts in the sale of property
located seaward of the Gulf Intracoastal Waterway. Standard Contract
Form TREC No.35-2 [35-1] is promulgated for use as an addendum
to be added to promulgated forms of contracts as an agreement
for mediation. Standard Contract Form TREC Form No. 36-1 is
promulgated for use as an addendum to be added to promulgated
forms in the sale of property subject to mandatory membership in an
owners’ association. Standard Contract Form TREC Form No. 37-
1 is promulgated for use as a resale certificate when the property is
subject to mandatory membership in an owners’ association. Standard
Contract Form TREC Form No. 38-0 is promulgated for use as a
notice of termination of contract. Standard Contract Form TREC
Form No. 39-2 [39-1] is promulgated for use as an amendment to
promulgated forms of contracts.

(b)-(j) (No change.)

§537.30. Standard Contract Form TREC No.23-4 [23-3].

The Texas Real Estate Commission adopts by reference standard
contract form TREC No. 23-4 [23-3] approved by the Texas Real
Estate Commission in 2000 [1999]. This document is published
by and available from the Texas Real Estate Commission, P.O. Box
12188, Austin, Texas 78711-2188.

§537.31. Standard Contract Form TREC No.24-4 [24-3].

The Texas Real Estate Commission adopts by reference standard
contract form TREC No. 24-4 [24-3] approved by the Texas Real
Estate Commission in 2000 [1999]. This document is published
by and available from the Texas Real Estate Commission, P.O. Box
12188, Austin, Texas 78711-2188.

§537.33. Standard Contract Form TREC No. 26-3 [26-2].

The Texas Real Estate Commission adopts by reference standard con-
tract form TREC No. 26-3 [Standard Contract Form Number 26-2]
approved by the Texas Real Estate Commission in 2000 [1993]. This
document is published by and available from the Texas Real Estate
Commission, P.O. Box 12188, Austin, Texas 78711-2188.

§537.42. Standard Contract Form TREC No. 35-2 [35-1].

The Texas Real Estate Commission adopts by reference standard
contract form TREC No. 35-2 [Number 35-1] approved by the Texas
Real Estate Commission in2000 [1998]. This document is published
by and available from the Texas Real Estate Commission, P.O. Box
12188, Austin, Texas 78711-2188.

§537.46. Standard Contract Form TREC No. 39-2 [39-1].

The Texas Real Estate Commission adopts by reference standard
contract form TREC No. 39-2 [39-1] approved by the Texas Real
Estate Commission in 2000 [1999]. This document is published
by and available from the Texas Real Estate Commission, P.O. Box
12188, Austin, Texas 78711-2188.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002875
Mark A. Moseley
General Counsel

Texas Real Estate Commission
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 465-3900

♦ ♦ ♦
22 TAC §537.24

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices
of the Texas Real Estate Commission or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Real Estate Commission (TREC) proposes the
repeal of §537.24, concerning the TREC new home insulation
addendum. TREC proposes repeal of §537.24, because the
form it adopts by reference, TREC No. 13-1, will no longer
be needed if TREC adopts concurrently proposed new home
contract forms. The new contract forms would contain the same
information now provided by the addendum relating to the kind
and amount of insulation installed in the home. Adoption of
the repeal would decrease the number of promulgated forms
that licensed real estate brokers and salespersons would be
required to use in negotiating the sale of new homes.

Mark A. Moseley, General Counsel, has determined that for
the first five-year period the repeal is in effect there will be no
fiscal implications for the state or for units of local government
as a result of enforcing or administering the repeal. There is
no anticipated impact on small businesses, micro businesses
or local or state employment as a result of implementing the
repeal.

Mr. Moseley also has determined that for each year of the first
five years the repeal as proposed is in effect the public benefit
anticipated as a result of enforcing the repeal will be a reduction
in the number of promulgated forms. There will be no effect on
small businesses. There is no anticipated economic cost to
persons who are required to comply with the proposed repeal.

Comments on the proposal may be submitted to Mark A.
Moseley, General Counsel, Texas Real Estate Commission, P.O.
Box 12188, Austin, Texas, 78711-2188.

The repeal is proposed under Texas Civil Statutes, Article
6573a, §5(h), which authorize the Texas Real Estate Commis-
sion to make and enforce all rules and regulations necessary
for the performance of its duties.

The statute which is affected by this proposal is Texas Civil
Statutes, Article 6573a.

§537.24. Standard Contract Form TREC No. 13-1.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002876
Mark A. Moseley
General Counsel
Texas Real Estate Commission
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 465-3900

♦ ♦ ♦
TITLE 28. INSURANCE
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Part 2. TEXAS WORKERS’ COMPEN-
SATION COMMISSION

Chapter 134. BENEFITS–GUIDELINES FOR
MEDICAL SERVICES, CHARGES, AND PAY-
MENTS

Subchapter A. MEDICAL POLICIES
28 TAC §134.2

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Workers’ Compensation Commission or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Workers’ Compensation Commission (the Commis-
sion) proposes the repeal §134.2, concerning Insurance Carrier
Responsibility to Submit Medical Reports.

The Commission proposes the repeal to eliminate redundancy
in the rules. Newly adopted §102.9 of this title (relating
to Submission of Information Requested by the Commission)
makes current §134.2 unnecessary.

Victor Rodriguez, Chief Financial Officer, has determined that
the proposed repeal will have no fiscal implications for state or
local governments.

The impact to local government and state government as
covered regulated entities is the same as described later in this
preamble for persons required to comply with the repeal.

Mr. Rodriguez has also determined that for each year of the first
five years the repeal is in effect the public benefits anticipated as
a result of the repeal will be elimination of redundant provisions
in the rules. There will be no anticipated economic costs to
persons who are required to comply with the repeal of the rule
as proposed. There will be no adverse economic impact on
small businesses and micro-businesses.

Comments on the proposal must be received by 5:00 p.m.,
June 5, 2000. You may comment via the Internet by access-
ing the Commission’s website at www.twcc.state.tx.us and then
clicking on "Proposed Rules." This medium for commenting
will help you organize your comments by rule chapter. You
may also comment by emailing your comments to RuleCom-
ments@twcc.state.tx.us or by mailing or delivering your com-
ments to Sue Cutler at the Office of the General Counsel, Mail-
stop #4-D, Texas Workers’ Compensation Commission, South-
field Building, 4000 South IH-35, Austin, Texas 78704-7491.

Commenters are requested to clearly identify by number the
specific rule and paragraph commented upon. The Commis-
sion may not be able to respond to comments that cannot be
linked to a particular proposed rule. Along with your comment,
it is suggested that you include the reasoning for the comment
in order for Commission staff to fully evaluate your recommen-
dations.

Based upon various considerations, including comments re-
ceived and the staff’s or commissioners’ review of those com-
ments, or based upon the commissioners’ action at the public
meeting, the rule as adopted may be revised from the rule as
proposed in whole or in part. Persons in support of the rule

as proposed, in whole or in part, may wish to comment to that
effect.

The repeal is proposed under the Texas Labor Code, §402.061,
which authorizes the Commission to adopt rules necessary
to administer the Act; the Texas Labor Code §406.010 which
authorizes the Commission to adopt rules necessary to specify
the requirements for carriers to provide claims service and
establishes that a person commits a violation if the person
violates a rule adopted under this section; the Texas Labor Code
§413.002, which requires the Commission to monitor health
care providers and insurance carriers to ensure compliance
with Commission rules relating to health care; the Texas
Labor Code §413.007, which requires the Commission to
maintain a statewide database of medical charges, actual
payments, and treatment protocols; the Texas Labor Code
§413.011, which requires the Commission by rule to establish
medical policies relating to necessary treatments for injuries
and designed to ensure the quality of medical care and to
achieve effective medical cost control; the Texas Labor Code
§413.012, which requires the Commission to review and revise
medical policies and fee guidelines to reflect current medical
treatment and fees that are reasonable and necessary; and the
Texas Labor Code §413.013, which requires the Commission
to establish a program for the systematic monitoring of the
necessity of the treatments administered and fees charged
and paid for medical treatments or services, including the
authorization of prospective, concurrent, or retrospective review
under the medical policies of the Commission to ensure the
medical policies and guidelines are not exceeded, and a
program to detect practices and patterns by insurance carriers
in unreasonably denying authorization of payment for medical
services requested or performed if authorization is required by
the medical policies of the Commission.

The proposed repeal affects the following statutes: the Texas
Labor Code, §402.061, which authorizes the Commission to
adopt rules necessary to administer the Act; the Texas Labor
Code §406.010 which authorizes the Commission to adopt rules
necessary to specify the requirements for carriers to provide
claims service and establishes that a person commits a violation
if the person violates a rule adopted under this section; the
Texas Labor Code §413.002, which requires the Commission to
monitor health care providers and insurance carriers to ensure
compliance with Commission rules relating to health care; the
Texas Labor Code §413.007, which requires the Commission
to maintain a statewide database of medical charges, actual
payments, and treatment protocols; the Texas Labor Code
§413.011, which requires the Commission by rule to establish
medical policies relating to necessary treatments for injuries
and designed to ensure the quality of medical care and to
achieve effective medical cost control; the Texas Labor Code
§413.012, which requires the Commission to review and revise
medical policies and fee guidelines to reflect current medical
treatment and fees that are reasonable and necessary; and the
Texas Labor Code §413.013, which requires the Commission
to establish a program for the systematic monitoring of the
necessity of the treatments administered and fees charged
and paid for medical treatments or services, including the
authorization of prospective, concurrent, or retrospective review
under the medical policies of the Commission to ensure the
medical policies and guidelines are not exceeded, and a
program to detect practices and patterns by insurance carriers
in unreasonably denying authorization of payment for medical
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services requested or performed if authorization is required by
the medical policies of the Commission.

§134.2. Insurance Carrier Responsibility to Submit Medical Re-
ports.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 20, 2000.

TRD-200002820
Susan Cory
General Counsel
Texas Workers’ Compensation Commission
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 804-4287

♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY

Part 1. TEXAS NATURAL RESOURCE
CONSERVATION COMMISSION

Chapter 11. CONTRACTS

Subchapter D. RESOLUTION OF CONTRACT
CLAIMS
30 TAC §§11.101 - 11.108

The Texas Natural Resource Conservation Commission
(TNRCC or commission) proposes new §11.101, Definitions;
§11.102, Applicability, §11.103, Other rules and statutes;
§11.104, Filing Notice of Claim for Breach of Contract; Coun-
terclaim; §11.105, Negotiation; §11.106, Settlement of Claim;
§11.107, Mediation; and §11.108, Request for Hearing.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

The purpose of proposed Chapter 11, Subchapter D, Resolu-
tion of Certain Contract Claims Against the Texas Natural Re-
source Conservation Commission, is to implement Texas Gov-
ernment Code, Chapter 2260, Resolution of Certain Contract
Claims Against the State, which was created by House Bill (HB)
826, 76th Legislature, 1999. The statute requires that each unit
of state government must adopt rules to govern the negotia-
tion and mediation of contractor claims for breach of contract.
Chapter 2260 provides that this administrative claim procedure
is a prerequisite to filing suit by the contractor. Chapter 2260
also requires the commission to define by rule the process for
mediating and settling claims against the state arising under
contracts for goods and services. The proposed rules have
been drafted to be consistent with the intent and language of
HB 826, and to specifically satisfy the rulemaking requirements
required of the commission.

The proposed rules establish a procedure for the administrative
processing of contractor claims for breach of written contracts
with the commission.

SECTION BY SECTION DISCUSSION

New proposed §11.101 defines terms used in this subchapter
including "claim," contract," "contractor," and "counterclaim."

New proposed §11.102 provides that these rules apply to the
types of claims authorized or required under Texas Government
Code, Chapter 2260, but do not apply to certain specified
types of contracts. The list of exemptions is derived from
the Texas Attorney General’s HB 826, Model Rules. Section
11.102(b)(6) and (7) exclude contracts which are within the
exclusive jurisdiction of local, state, and federal regulatory
bodies and federal courts. An example would be a claim by a
contractor who has filed for federal bankruptcy court protection.

New proposed §11.103 provides that the requirements of Texas
Government Code, Chapter 2260 and those of commission
rules 30 TAC §1.10 and §1.11 (except §1.11(a)) apply to
claims under this subchapter. The rule informs the public that
additional statutory requirements apply to contract claims but
does not repeat or incorporate the wording of the statute.

New proposed §11.104 sets out the procedure for a contractor
to file a claim with the commission. The statutory period
of limitation for filing the claim (within 180 days of the event
asserted as the basis of the claim) is repeated here to clarify
that the statutory period is the same as the period for filing the
claim with the chief clerk.

New proposed §11.105 sets out the procedure for negotiating
a claim.

New proposed §11.106 provides that an agreement to settle a
claim must be in writing, signed by both the executive director
and the contractor and be filed with the chief clerk.

New proposed §11.107 provides that the parties may agree to
mediate a claim. The mediation procedure is in 30 TAC Chapter
40.

New proposed §11.108 describes the process by which a
contractor may request a contested case hearing on the claim
if it has not been resolved. The rule clarifies that a hearing
request may not be filed within 270 days after the original notice
of claim in order to allow time for negotiation and possible
resolution of the claim. The rule also recognizes that the period
(when hearing requests are prohibited) may be extended or
reduced by agreement. Such an agreement might occur when
negotiations are either approaching a successful settlement or
have clearly reached an impasse.

FISCAL NOTE

Jeff Grymkoski, Director, Strategic Planning and Appropriations
Division, has determined for the first five-year period the rules
as proposed are in effect, there will be no fiscal implications
for state or local governments as a result of administration or
enforcement of the proposed new rules. Enforcement of the
rules will not result in an increase in workload for commission
staff.

PUBLIC BENEFIT

Mr. Grymkoski has also determined for each year of the first five
years the proposed new rules are in effect, the public benefit
anticipated from enforcement of and compliance with the rules
will be an easier, more straightforward, less time-consuming,
and less costly way to resolve contract disputes.

SMALL AND MICRO-BUSINESS IMPACT ANALYSES

The proposed rules are not anticipated to impose costs on
persons, small businesses, or micro-businesses because they
create a cost-effective dispute resolution method, mediation,
as an alternative to lawsuits in court, for resolving breach
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of contract claims. They will save money for those affected
persons.

DRAFT REGULATORY IMPACT ANALYSIS

The commission has reviewed the proposed rulemaking in light
of the regulatory analysis requirements of Texas Government
Code, §2001.0225, and has determined that the rulemaking is
not subject to §2001.0225 because it does not meet the defini-
tion of a "major environmental rule" as defined in that statute.
These are procedural rules governing the resolution of breach
of contract claims. These rules do not set any environmental
standards or affect the enforcement of environmental standards.
There are no federal standards for these contracting issues.
These rules are specifically required by state law, Texas Gov-
ernment Code, §2260.052(c). These rules are proposed under
this specific state statute rather than the general powers of the
commission. These rules do not exceed the requirements of
state law. There are no delegation agreements or contracts be-
tween the state and federal government concerning state con-
tracting procedures.

TAKINGS IMPACT ASSESSMENT

The commission has prepared a takings impact assessment
for these rules under Texas Government Code, §2007.043.
The following is a summary of that assessment. The specific
purpose of the proposed rules is to implement legislation
on procedures for handling contract disputes between the
commission, and persons who enter into contracts with it.
These are procedural rules governing the resolution of breach
of contract claims. These rules do not set any environmental
standards or affect the enforcement of environmental standards.
These proposed rules do not regulate the use of private real
property. Therefore, these rules will not constitute a takings
under Texas Government Code, Chapter 2007.

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW

The commission has determined that the proposed rulemak-
ing does not relate to an action or actions subject to the Texas
Coastal Management Program (CMP) in accordance with the
Coastal Coordination Act of 1991, as amended (Texas Natu-
ral Resources Code, §§33.201 et seq.), and the commission’s
rules in 30 TAC Chapter 281, Subchapter B, concerning Con-
sistency with the CMP. These are procedural rules that do not
set environmental standards or affect their enforcement.

Interested persons may submit comments on the consistency
of the proposed rules with the CMP during the public comment
period.

PUBLIC HEARING

A public hearing on this proposal will be held in Austin on
June 1, 2000 at 2:00 p.m. in Building F, Room 3202A at the
Texas Natural Resource Conservation Commission Complex,
located at 12100 Park 35 Circle. Individuals may present oral
statements when called upon in order of registration. Open
discussion will not occur during the hearing; however, an
agency staff member will be available to discuss the proposal
30 minutes before the hearing and will answer questions before
and after the hearing.

Persons with disabilities who have special communication or
other accommodation needs, who are planning to attend the
hearing, should contact the Office of Environmental Policy,

Analysis, and Assessment at (512) 239-4900. Requests should
be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Written comments may be submitted to Angela Slupe, Office
of Environmental Policy, Analysis, and Assessment, MC 205,
P.O. Box 13087, Austin, Texas 78711-3087 or faxed to (512)
239-4808. All comments should reference Rule Log Number
1999-081-011-AD. Comments must be received by 5:00 p.m.,
June 5, 2000. For further information, please contact Doug
McArthur at (512) 239-6857.

STATUTORY AUTHORITY

The new sections are proposed under HB 826, 76th Legislature,
1999, codified as Texas Government Code, Chapter 2260,
which requires the commission to develop rules governing the
negotiation and mediation of claims for breach of contract
between the commission and a contractor.

The proposed new sections implement Texas Government
Code, Chapter 2260.

§11.101. Definitions.

The following words and terms, when used in this chapter, shall have
the following meaning, unless the context clearly indicates otherwise:

(1) Claim - A demand for damages by the contractor
based upon the agency’s alleged breach of the contract.

(2) Contract - A written contract between the agency and
a contractor (including contract documents, work orders, purchase
order change notices, and other documents amending, modifying,
or supplementing the contract by the terms of which the contractor
agrees either:

(A) to provide goods or services, by sale or lease, to
or for the agency; or

(B) to perform a project as defined by Texas Govern-
ment Code, §2166.001.

(3) Contractor - Independent contractor who has entered
into a contract directly with a unit of state government. The term
does not include:

(A) the contractor’ s subcontractor, officer, employee,
agent, or other person furnishing goods or services to a contractor;

(B) an employee of a unit of state government; or

(C) a student at an institution of higher education.

(4) Counterclaim - A demand by the agency relating to
the contractor’s claim.

(5) Deputy director of OLS - the deputy director for the
Office of Legal Services (OLS) or the director of a similar successor
unit within the agency serving as legal counsel for the executive
director and includes individuals designated to act for the deputy
director of OLS or a similar unit.

§11.102. Applicability.

(a) This chapter does not apply to an action of the agency
for which a contractor is entitled to a specific remedy pursuant to
state or federal constitution or statute.

(b) This chapter does not apply to contracts:

(1) between the agency and the federal government or its
agencies, another state, or another nation;
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(2) between the agency and another unit of state govern-
ment;

(3) between the agency and a local governmental body,
or a political subdivision of another state;

(4) between a subcontractor and a contractor;

(5) subject to the Transportation Code, §201.112;

(6) within the exclusive jurisdiction of state or local
regulatory bodies;

(7) within the exclusive jurisdiction of federal courts or
regulatory bodies; or

(8) for grants of funds from the agency to grantees or
subgrantees.

(c) This subchapter applies to claims for breach of contract
against the agency asserted by a contractor under Texas Government
Code, Chapter 2260 and to counterclaimsof the agency. No employee
or agent of the commission is authorized to waive the requirements
of this subchapter nor the sovereign immunity of the agency, whether
by means of acceptance of goods and services or otherwise.

§11.103. Other Rules and Statutes.
The requirements of the following statutes and rules also apply to
claims filed under this subchapter:

(1) Texas Government Code, Chapter 2260, regarding
contract claims, including without limitation the time limits for filing
the notice of claim, counterclaim, and request for hearing; and

(2) Section 1.10 and §1.11 of this title (regarding
Document Filing) except §1.11(a).

§11.104. Filing Notice of Claim for Breach of Contract; Counter-
claim.
A contractor asserting a claim that the agency has breached a contract
must file a notice of claim as follows.

(1) The notice of claim must fully describe the claim in
writing on a form to be determined by the agency and must be signed
by the contractor or an authorized representative.

(2) The notice of claim must be filed with the agency’s
chief clerk no later than 180 days after the event that the contractor
asserts as the basis of the claim. The contractor must reference the
docket number assigned by the chief clerk in any documents subse-
quently filed which pertain to the notice of claim.

(3) Copies of the written notice of claim and all other
documents filed with the chief clerk must be served on the executive
director and the deputy director of OLS no later than the day of filing.

(4) The executive director shall file any appropriate
counterclaim with the chief clerk within 90 days after the filing of
the notice of claim and provide a copy to the contractor.

§11.105. Negotiation.
(a) The executive director isauthorized to negotiate, mediate,

and settle the claim, as appropriate, and may designate one or more
employees of the agency to act.

(b) Upon receiving a notice of claim, the executive director
shall provide the contractor a reasonable opportunity to meet and
negotiate the claim.

(c) The executive director may also negotiate, mediate, or
settle with acontractor concerning any assertion by acontractor which
does not constitute either a notice or a claim under Texas Government
Code, Chapter 2260. Such actions by the executive director do not

constitute a waiver of statutory or regulatory requirements for anotice
or a claim.

§11.106. Settlement of Claim.
Any agreement to settle all or a portion of the contractor’ s claim filed
under this subchapter must be:

(1) in writing;

(2) signed by the executive director and the contractor or
authorized representative; and

(3) filed with the chief clerk.

§11.107. Mediation.
The contractor and the executive director may agree to mediate a
claim made under this subchapter. Mediation must be conducted
under Chapter 40 of this title (relating to Alternative Dispute
Resolution Procedure).

§11.108. Request for Hearing.
(a) A contractor may request a contested case hearing before

the state SOAH of any unsettled portion of the claim.

(b) A contractor must file the request for hearing with the
chief clerk in writing on a form to be determined by the commission.

(c) A contractor may not file the request for hearing until the
expiration of 270 days after the contractor files the notice of claim.
This period may be extended or reduced by written agreement of the
contractor, and the executive director. The agreement must be filed
with the chief clerk.

(d) A contractor must serve copies of the request for hearing
on the executive director and the deputy director of OLS no later than
the day of filing.

(e) After a contractor files the request for hearing, the chief
clerk shall refer the entire file on the claim and counterclaim to
the SOAH for a contested case hearing under Texas Government
Code, Chapter 2001, as to the issues raised in the request for hearing.
Referral of a request for hearing to SOAH does not constitute waiver
by the commission of statutory or regulatory requirements for the
notice of claim, the claim or the request for hearing.

(f) Other chapters of this title regarding requests for, and
conduct of, contested case hearings of applications do not apply to
hearings of contract claims brought under this subchapter.

(g) Contested case hearings brought under this subchapter
must be conducted in compliance with the rules of SOAH applicable
to hearings on contract claims and where those rules are silent, under
the Texas Rules of Civil Procedure and the Texas Rules of Evidence.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 20, 2000.

TRD-200002832
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: June 5, 2000
For further information, please call: (512) 239-4712

♦ ♦ ♦
Chapter 14. GRANTS
30 TAC §§14.1-14.16
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The Texas Natural Resource Conservation Commission (com-
mission) proposes a new §14.1, Definitions; §14.2, Commission
Authority; §14.3, Applicability; §14.4, Funding; §14.5, Recipient
Eligibility; §14.6, Recipient Selection Criteria; §14.7, Solicita-
tions; §14.8, Direct Award; §14.9, Notices; §14.10, Payment
Procedures; §14.11, Other Requirements; §14.12, Eligible Ac-
tivities; §14.13, Uniform Grant Management Standards; §14.14,
Grant Awards Affecting Mexico; §14.15, Delegation of Author-
ity; and §14.16, Affect on Prior Grants. The purpose of the new
sections is to implement Senate Bill (SB) 1421 and House Bill
(HB) 3561, 76th Legislature, 1999. Senate Bill 1421, 76th Leg-
islature, 1999, adds Texas Water Code, §5.124 and House Bill
3561 adds Texas Water Code, §5.125 (Session Laws, 76th Leg-
islature, 1999, Chapter 187 (HB 3561) pages 660-662), Author-
ity to Award Grants. Both sections contain identical language
and require the commission to establish, by rule, procedures
for awarding a grant, for making any determination related to
awarding a grant, and for making grant payments. The pro-
posed rules, in a new Chapter 14, respond to this requirement.

SECTION BY SECTION DISCUSSION

Section 14.1 provides definitions of various terms used in the
chapter.

Section 14.2 cites agency’s authority to award grants.

Section 14.3 establishes the types of grants that may be
awarded and requires the executive director to determine
and document that a proposed grant satisfies an authorized
purpose.

Section 14.4 lists funding sources the agency is authorized to
use for grants.

Section 14.5 requires that, prior to proposing any grant or series
of grants, the executive director establish recipient eligibility
requirements appropriate to the purposes and activities under
such grant or grants.

Section 14.6 requires that, prior to proposing any grant or se-
ries of grants for which there will be competitive selection of the
recipient or recipients, the executive director establish appropri-
ate recipient selection criteria and, then, award grants only to
persons or entities that have been selected in accordance with
those criteria.

Section 14.7 lists specific kinds of information that must be
include in any formal request for proposals (RFP) issued by
the agency for the purpose of soliciting competitive proposals
for grants other than those that are to be directly awarded.

Section 14.8 describes the circumstances under which a grant
may be directly awarded without using a formal competitive
selection process. The section requires the executive director
to determine and document, prior to the award, that such
procedure is appropriate.

Section 14.9 contains requirements relating to the placing of
formal notices in the state’s electronic business daily, the Texas
Marketplace, concerning both the solicitation of proposals from
potential recipients and, then, to announce any grant awards
made. The section also describes the notices required to be
placed in the Texas Marketplace when a direct award grant is
anticipated by the executive director.

Section 14.10 establishes payment procedures for grant recip-
ients and identifies the various regulations and standards, in-

cluding various federal standards, that affect different types of
grant recipients.

Section 14.11 alerts potential grant recipients and others to cer-
tain contract-related requirements under the Texas Government
Code.

Section 14.12 stipulates that all activities paid for under a grant
must directly relate to a purpose specified in the grant.

Section 14.13 confirms that all applicable provisions of the
Texas Government Code, Chapter 783, Uniform Grant and
Contract Management, and the Uniform Grant Management
Standards manual apply to grants awarded by the agency.

Section 14.14 stipulates that the requirements of Texas Gov-
ernment Code, Chapter 792, International Cooperation Agree-
ments, apply to any grant awarded by the agency that involves
either the United Mexican States, a political subdivision of the
United Mexican States, or an agency or entity created under a
treaty or executive agreement between the United States and
the United Mexican States.

Section 14.15 simply allows the executive director to delegate
authority under the chapter, but, specifies that delegation must
be done in writing.

Section 14.16 defines the extent to which the requirements of
the proposed chapter apply to grants either awarded or under
consideration by the agency prior to September 1, 1999.

FISCAL NOTE

Jeff Grymkoski, Director, Strategic Planning and Appropriations,
has determined that there will be no fiscal implications for units
of state and local government as a result of administration and
enforcement of the proposed new rules for the first five years
that the proposed rules are in effect. The rules would implement
certain provisions of SB 1421 and HB 3561. The rules
would establish requirements for grant applications, selection
of grantees, funding, and program activities eligible for grants.

PUBLIC BENEFIT

Mr. Grymkoski also has determined that for each year of the
first five years the proposed rules are in effect, the public
benefit anticipated from the enforcement of and compliance
with the rules will be a greater assurance that: (1) grants
are awarded only for purposes consistent with the agency’s
jurisdiction; (2) grants will be awarded to persons that meet
the eligibility requirements; (3) selection of grant recipients
will be by solicitation of a proposal or application (except
under certain documented circumstances); and (4) certain
grants will be awarded directly to recipients when the executive
director determines that selection by solicitation or application
is not feasible and is in the best interest of the state. The
implementation of these rules is not anticipated to prevent
any qualified business, unit of state government, university, or
individual from being awarded a grant from the agency.

SMALL AND MICRO-BUSINESS IMPACT ANALYSES

The implementation of these rules is not anticipated to affect ad-
versely any qualified small business or micro-business awarded
a grant from the agency and is not anticipated to impose addi-
tional costs on persons, small businesses, or micro-businesses.

DRAFT REGULATORY IMPACT ANALYSIS

The commission has reviewed the proposed rulemaking in light
of the regulatory analysis requirements of Texas Government
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Code, §2001.0225, and has determined that the rulemaking is
not subject to §2001.0225 because it does not meet the defini-
tion of a "major environmental rule," as defined therein. In addi-
tion, the proposed rulemaking is not a major environmental rule
because it does not meet any of the four applicability require-
ments of a "major environmental rule" defined in §2001.0225(a).
There is no federal law or federal delegation agreement specif-
ically applicable to these proposed rules.

TAKINGS IMPACT ASSESSMENT

The commission has prepared a takings impact assessment
for the proposed rules pursuant to Texas Government Code,
§2007.043. The specific purpose of the rules is to imple-
ment legislation concerning the commission’s authority to award
grants for resource conservation and environmental protection
purposes. The proposed rules establish the agency’s proce-
dures for awarding grants, for making any determination relating
to awarding a grant, and for making grant payments. The rules
do not affect private real property. Therefore, these proposed
rules under new Chapter 14 will not constitute a takings under
Texas Government Code, Chapter 2007.

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW

The commission has reviewed the proposed rulemaking and
found that the rules are not identified in the Coastal Coordination
Act Implementation Rules, 31 TAC §505.11, Actions and Rules
Subject to the Texas Coastal Management Program (CMP), and
will not affect any action/authorization identified in Coastal Coor-
dination Act Implementation Rules, 31 TAC §505.11. Therefore,
the proposed rules are not subject to the CMP.

SUBMITTAL OF COMMENTS

Comments may be submitted to Angela Slupe, Office of Envi-
ronmental Policy, Analysis, and Assessment, MC 205, P.O. Box
13087, Austin, Texas 78711-3087 or faxed to (512) 239-4808.
All comments should reference Rule Log No. 1999-040-014-
AD. Comments must be received by 5:00 p.m., June 5, 2000.
For further information, please contact Doug McArthur, Office of
Administrative Services, Purchasing, MC 181, P.O. Box 13087,
Austin, Texas 78711-3087, telephone (512) 239-6857, fax (512)
239-0371.

STATUTORY AUTHORITY

The new sections are proposed under SB 1421 and HB 3561,
76th Legislature, 1999, and require the commission to establish,
by rule, procedures for awarding a grant, for making any
determination relating to awarding a grant, and for making grant
payments. Also, the new chapter is proposed under Texas
Water Code, §5.103, which authorizes the commission to adopt
any rules needed to carry out its powers and duties. This
rulemaking responds to a new requirement of state law.

The proposed rules implement SB 1421 and HB 3561, 76th
Legislature, 1999, and are authorized by Texas Water Code,
§5.103.

§14.1. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicatesotherwise.

(1) Direct award–The award of a grant without first
soliciting competitive proposals or applications.

(2) Grant–The award of financial assistance, including
cooperative agreements, in the form of money, property in lieu of

money, or other financial assistance paid or furnished by the state or
federal government to carry out a program in accordance with rules,
regulations, and guidance provided by the grantor agency. The term
does not include technical assistance which provides services instead
of money, or other assistance in the form of revenue sharing, loans,
loan guarantees, interest subsidies, insurance, or direct appropriations.
Also, the term does not include assistance, such as a fellowship
or other lump sum award, for which the grantee is not required to
account.

(3) Local government–A county, municipality, city, town,
township, local public authority (including any public and Indian
housing agency under the United States Housing Act of 1937), school
district, special district, intrastate district, council of governments
(whether or not incorporated as a nonprofit corporation under state
law), any other regional or interstate government entity, or any agency
or instrumentality of a local government.

(4) Pass-through grant–An award of financial assistance
made by the agency to an eligible entity using federal grant funds.
The term includes financial assistance when provided by contractual
legal agreement, but does not include any form of assistance which
is excluded from the definition of "grant" as defined in this section.

(5) Political subdivision–A political subdivision as that
term is used in Texas Government Code, Chapter 791, Interlocal
Cooperation Contracts.

(6) UGMS–The publication titled Uniform Grant Man-
agement Standards, promulgated by the Governor’s Office of Budget
and Planning in accordance with Texas Government Code, Chapter
783, Uniform Grant and Contract Management, as amended February
12, 1999.

§14.2. Authority.

The Texas Water Code, §§5.124 and 5.125 (Session Laws, 76th Leg-
islature, 1999, Chapter 187 (HB 3561) pages 660-662) authorizes the
agency to award grants for any resource conservation or environmen-
tal protection purpose.

§14.3. Applicability.

(a) Grants may be awarded only for a purpose which is
consistent with the agency’s jurisdiction and purposes under law, as
determined by the executive director.

(b) Purposesfor which the agency may award a grant include:

(1) development or implementation of comprehensive
conservation and management plans under the Federal Water
Pollution Control Act, §320 (33 United States Code, Chapter 1330),
for designated national estuaries located in Texas;

(2) demonstration projects which involve new techniques
for pollution prevention, energy or resource conservation, or waste
management;

(3) environmental purposes identified in a federal grant
which is intended as pass-through grant;

(4) development or improvement of monitoring or mod-
eling techniques for water or air quality;

(5) support of local air pollution programs; or

(6) studies or program-related efforts to prevent an area
which is near-nonattainment with federal air quality standards from
reaching nonattainment status or, if such an area has become a
nonattainment area, to assist that area’s efforts to return to attainment
status.
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(c) If the agency awards a grant for a purpose other than
those specifically listed in subsection (b) of this section, the executive
director must identify the purpose, determine and document that it is
consistent with the agency jurisdiction and purposes under law, and
document how the funding requirements are met under §14.4 of this
title (relating to Funding).

(d) This chapter does not restrict or limit the ability of the
agency to procure goods or services needed by the agency for the
purpose of carrying out its own responsibilities in accordance with
the Texas Government Code, Title 7, Intergovernmental Relations, or
Title 10, General Government.

§14.4. Funding.
Grants awarded by the agency under this chapter may use:

(1) money appropriated for specific grant-making pur-
poses;

(2) federal money granted to the agency for making pass-
through grants; or

(3) state or federal grant money appropriated for apurpose
which the executive director determines is, and documents as being,
consistent with a purpose of the grant.

§14.5. Recipient Eligibility.
The executive director shall, for each proposed grant or series of
grants, establish recipient eligibility requirements appropriate to the
purposes of and activities under the proposed grant or grants.

§14.6. Recipient Selection Criteria.
(a) Except as provided under §14.8 of this title (relating to

Direct Award), the executive director shall establish, for each pro-
posed grant or series of grants, recipient selection criteria appropriate
to the purposes of and activities under the proposed grant or grants.

(b) The executive director may specify any selection criterion
he considers relevant to the grant.

(c) All selection criteria must address the evaluation and
scoring of:

(1) available fiscal controls;

(2) project effectiveness;

(3) project cost; and

(4) the potential grant recipient’ spreviousexperiencewith
grants and contracts.

(d) The agency may award a grant only to an entity or person
who meets the established eligibility requirements of the proposed
grant and who has been selected in accordance with the established
recipient selection requirements.

§14.7. Solicitations.
(a) Except as otherwise provided under §14.8 of this title

(relating to Direct Award), the executive director shall prepare and
issue a formal request for proposal (RFP) for each proposed grant or
series of grants. The RFP must specify the following:

(1) the purpose and objective of the proposed grant or
grants;

(2) the agency’s authority to offer and award the proposed
grant or grants;

(3) the applicable recipient eligibility requirements;

(4) the grant recipient activities allowable or required to
be performed;

(5) the anticipated start date and end date of the proposed
grant or grants;

(6) the recipient selection criteria to be used;

(7) an indication as to whether the agency expects to
award more than one grant, and if so how the recipient selection
criteria provide for selection of multiple recipients;

(8) instructions concerning materials and information re-
quired to be submitted by potential grant recipients, including layout
and format, required signatures, and number of copies;

(9) the submission deadline and the required address or
delivery location for proposals;

(10) information as to whether grant recipients will be
required to contribute matching funds, or other labor or material
resources, as a condition of receiving a grant;

(11) information as to whether, and if so how, the execu-
tive director proposes to adjust or waive any RFP-contained match-
ing funds requirement as authorized under Texas Government Code,
§783.009, Matching Fund Waiver for Economically Disadvantaged
County or Census Track;

(12) information as to how grant payments will be made;

(13) information concerning requests for additional, pre-
submittal information;

(14) the time and location of any pre-submittal meetings,
together with an indication as to whether attendance is mandatory;
and

(15) a requirement that successful recipients must enter
into a signed grant agreement or contract with the agency following
award announcement.

(b) RFPs may indicate the amount of grant funding available
to be awarded, but are not required to do so.

§14.8. Direct Award.

(a) A grant may be made by direct award only if:

(1) the executive director determines and documents:

(A) selection of recipients by the solicitation of pro-
posals or applications is not feasible; and

(B) awarding the grant directly is in the best interest
of the state;

(2) eligibility for the grant is limited to:

(A) an agency or political subdivision of this state or
of another state;

(B) a state institution of higher learning of this state
or of another state, including any part or service of the institution; or

(C) an agency of the United States; or

(3) the grant is awarded to an entity or person established
or authorized to develop or implement a comprehensive conservation
and management plan under the Federal Water Pollution Control Act,
§320 (33 United States Code, Chapter 1330), for a national estuary
located in Texas.

(b) If a solicitation for proposals is made for the purpose of
identifying a partner for a joint application for a federal grant which
is subsequently awarded to the agency, the executive director is not
required to make an additional solicitation for entering into a pass-
through grant with an identified partner.
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§14.9. Notices.

(a) The executive director shall publish on the state electronic
business daily, commonly known as the Texas Marketplace, informa-
tion regarding any solicitation related to a grant or series of grants to
be awarded under this chapter.

(b) The notice will indicate either that the executive director
is seeking proposals or applications from potential grant recipients,
or that one or more direct awards is anticipated, in accordance with
§14.8 of this title (relating to Direct Award).

(c) If one or more direct awards is anticipated, the notice
will identify the recipients selected to receive a direct award and will
describe the objective and amount of each proposed award.

(d) Following recipient selection and final grant award,
except in the case of a previously noted direct award, the executive
director shall file a second notice in the state’ s electronic business
daily identifying the successful recipients and indicating the amount
of each awarded grant.

(e) In addition, the executive director may publish or broad-
cast information concerning a grant or grants in any publication, web
site, or other forum.

§14.10. Payment Procedures.

(a) Payments to grant recipients shall be in accordance with
the following regulations and standards:

(1) all allowable cost standards and payment-related re-
quirements of the Uniform Grant Management Standards (UGMS),
Subpart C, Post-Award Requirements, as defined in §14.1 of this title
(relating to Definitions) if the recipient is a local government, a Texas
state agency, or an Indian Tribal Government;

(2) all allowable cost standards and payment-related re-
quirements of the United States Office of Management and Budget
(OMB) Circular A-122, if the recipient is a private nonprofit organi-
zation, other than an institution of higher education, hospital, or an
organization named in OMB Circular A-122 as not subject to that
circular;

(3) all allowable cost standards and payment-related re-
quirements of OMB Circular A-21, if the recipient is an educational
institution; and

(4) all allowable cost standards and payment-related pro-
visions of Title 48, Code of Federal Regulations, Part 31 (Contract
Cost Principals and Procedures) if the recipient is a for-profit orga-
nization, other than a hospital or an organization named in OMB
Circular A-122 as not subject to that circular.

(b) In addition, payments to grant recipients shall be in
accordance with any special payment-related requirements and/or
procedures contained in the signed grant contract.

§14.11. Other Requirements.

For all grants awarded on or after September 1, 1999, the following
sections of the Texas Government Code, Chapter 2259, State Con-
tracting Standards and Oversight, shall apply:

(1) §2259.101, Remedies and Sanctions Schedules, which
requires that all contracts include appropriate remedies and sanctions
schedules;

(2) §2259.151, Reevaluation of Payment and Reimburse-
ment Rates, which requires the executive director to implement pro-
cedures to ensure payment and reimbursement methods and rates are
appropriate, especially those which are based on historical funding
levels or on any formulas established by commission rule;

(3) §2259.201, Double-Billing, which requires the execu-
tive director to establish procedures to detect and report double-billing
by contractors; and

(4) §2259.203, Comparable Costs, which requires the
executive director to establish procedures to verify that comparable
costs are being charged for comparable goods and services.

§14.12. Eligible Activities.
All activities funded by a grant awarded by the agency must relate
directly to a purpose specified in the grant.

§14.13. Uniform Grant Management Standards.
All applicable provisions of the Texas Government Code, Chapter
783, Uniform Grant and Contract Management, and the require-
ments in the most recently adopted Uniform Grant Management Stan-
dards(UGMS), as defined in §14.1 of this title (relating to Defini-
tions), apply to grants awarded by the agency.

§14.14. Grant Awards Affecting Mexico.
The requirements of the Texas Government Code, Chapter 792,
International Cooperation Agreements, apply to all grants awarded by
the agency on or after September 1, 1999, which involve either the
United Mexican States, a political subdivision of the United Mexican
States, or an agency or entity created under a treaty or executive
agreement between the United States and the United Mexican States.

§14.15. Delegation of Authority.
Theexecutive director may delegatehisauthority under this chapter as
authorized under Texas Water Code, §5.221 and §5.238. Delegation
must be in writing.

§14.16. Effect on Prior Grants.
Except to the extent that such grants are subject to pre-existing law
embodying the same or similar requirements, the requirements of this
chapter do not affect the validity of or apply to any grant:

(1) awarded by the agency prior to September 1, 1999;

(2) with respect to which the executive director issued a
notice or solicitation prior to September 1, 1999, requesting proposals
or applications from potential recipients;

(3) for which the executive director accepted either a
proposal or an application for consideration prior to September 1,
1999; or

(4) directly awarded, for which the executive director
entered into negotiations or award-related discussions with the grant
recipient prior to September 1, 1999.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002878
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 239-6087

♦ ♦ ♦
Chapter 305. CONSOLIDATED PERMITS

Subchapter O. ADDITIONAL CONDITIONS
AND PROCEDURES FOR WASTEWATER DIS-
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CHARGE PERMITS AND SEWAGE SLUDGE
PERMITS
30 TAC §305.539

The Texas Natural Resource Conservation Commission (com-
mission or TNRCC) proposes new §305.539, Additional Re-
quirements for Shrimp Aquaculture Facilities Within the Coastal
Zone.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

The new section is proposed to implement Senate Bill (SB)
873, which became law as an act of the 76th Texas Legislature,
1999. Among other requirements, this proposal addresses the
provisions of SB 873 by requiring a commercial aquaculture
facility engaged in shrimp production and located within the
"coastal zone" as defined by the Texas Natural Resources Code,
§33.004, to obtain or maintain an individual Texas Pollutant Dis-
charge Elimination System (TPDES) wastewater discharge per-
mit if the facility will discharge into water in the state. Currently,
all seven existing commercial shrimp aquaculture facilities op-
erate under individual permits as required by §321.272(b)(3)(B)
concerning Discharges from Aquaculture Production Facilities.
This proposed rule would ensure that these operations will not
be eligible to operate under an aquaculture general permit in
accordance with SB 873.

SECTION BY SECTION DISCUSSION

Proposed new §305.539(a) sets requirements for commercial
aquaculture facilities located within the coastal zone and en-
gaged in the production of shrimp that will discharge into water
in the state. The coastal zone is defined under Texas Nat-
ural Resources Code, §33.004, to mean that portion of the
coastal area within the boundaries established by the Texas
Coastal Management Program under Texas Natural Resources
Code, §33.053(a)(1) and §33.2053(k), and rules of the Coastal
Coordination Council. A description of this boundary is in-
cluded in 31 TAC §503.1 and includes areas along the Texas
coast of the Gulf of Mexico in portions of Cameron, Willacy,
Kenedy, Kleberg, Nueces, San Patricio, Aransas, Refugio, Cal-
houn, Victoria, Jackson, Matagorda, Brazoria, Galveston, Har-
ris, Chambers, Jefferson, and Orange Counties. Under pro-
posed §305.539(a)(1), each such facility, hereinafter referred to
as "facility," must submit an application for an individual TPDES
permit, including a copy of the site-assessment environmental
report submitted to the Texas Department of Agriculture (TDA)
and a copy of the emergency plan approved by the Texas Parks
and Wildlife Department (TPWD), unless the application was
submitted for an existing facility prior to January 26, 1998.

Proposed new §305.539(a)(2) requires a facility to obtain
an individual TPDES wastewater discharge permit prior to
discharging into water in the state unless the facility is an
existing facility that submitted an application for an individual
permit prior to January 26, 1998 and the application has not
been withdrawn by the applicant or denied by the commission.

Proposed new §305.539(a)(3) requires a facility to obtain an
amendment to an individual TPDES permit prior to an increase
in the amount of discharge above the level allowed in the
existing permit or a change in the nature of the discharge,
unless the facility obtains a temporary or emergency order
authorizing the discharge, under Chapter 35, Subchapter F.

Proposed new §305.539(a)(4) allows a facility, during times of
flooding or other defined emergencies, to discharge wastewater
in excess of permitted flow rates in order to prevent the
release of exotic species or the violation of a quarantine
condition imposed by the TPWD or the executive director.
Emergency discharges are proposed to be allowed only to the
extent necessary to comply with the emergency plan approved
by TPWD. The proposed new rule also contains reporting
requirements and other requirements related to discharges
by a facility under an emergency plan approved by TPWD.
For example, a facility must notify the appropriate TNRCC
regional office at least 48 hours before initiating any action
under an Emergency Plan in response to an emergency
event, under proposed §305.539(a)(4)(B). Then, a follow-up
report is required within 30 days following initiation of the
Emergency Plan, according to the requirements of proposed
§305.539(a)(4)(D). Proposed §305.539(a)(4)(C) requires the
facility to control discharges made under an Emergency Plan in
the most environmentally sound practicable manner. Proposed
§305.539(a)(4)(E) places the responsibility on the facility of
demonstrating that the discharges were necessary and that
conditions required initiation of the Emergency Plan.

Proposed new §305.539(a)(5) requires a facility to immediately
notify the TNRCC regional office and Wastewater Permitting
Section, and TPWD in order to report shrimp mortalities due
to apparent disease. The facility must have the cause of the
mortality diagnosed by a pathologist as soon as practicable,
must immediately notify the executive director of the results
of the diagnosis, and must act to prevent the transmission of
the disease to aquatic life endemic to the state. The executive
director may require suspension or termination of the discharge
of effluent from infected portions of the facility in order to protect
aquatic life.

Proposed new §305.539(a)(6) requires a facility to immediately
notify the TNRCC regional office and Wastewater Permitting
Section when TPWD places the facility under quarantine. This
proposed paragraph also prohibits any discharge from a facility
under quarantine unless the discharge is approved by the
executive director under certain conditions, such as to allow
implementation of the facility’s emergency plan approved by
TPWD.

Proposed new §305.539(a)(7) requires a facility to comply with
the terms and conditions of their individual TPDES permit
except as provided in paragraph (4), discussed earlier in this
preamble. The proposed new rule also provides that the permit
shall include conditions related to suspended solids based on
levels and measures adequate to prevent a potential significant
adverse response in aquatic organisms, changes in receiving
waters flow patterns, and excessive sedimentation of bays, and
adequate to prevent a potential significant adverse response in
aquatic plants caused by reduction in light due to suspended
solids in discharges.

Proposed new §305.539(b) provides that individual TPDES
permits applications to which the requirements of this section
apply are subject to review by a three-member application
review committee comprised of one representative each from
the executive director, TPWD, and TDA.

Proposed new §305.539(c) requires the commission, when
determining whether to approve an application for a TPDES
permit for an aquaculture facility, to consider the applicant’s site-
assessment environmental report, any sensitive aquatic habitat

25 TexReg 3918 May 5, 2000 Texas Register



guidelines established by TPWD, and comments by the three-
member application review committee.

FISCAL NOTE

Jeff Grymkoski, Director, Strategic Planning and Appropriations,
has determined that for the first five-year period that the
proposed rule is in effect, there will be no significant fiscal
implications to units of state and local government to implement
the provisions of this rule.

The proposed rule would implement certain provisions of SB
873, 76th Legislature, 1999 (An Act relating to the regulation of
aquaculture). Specifically, the rule would require shrimp farms
operating within the coastal zone to obtain or maintain a site-
specific wastewater discharge permit.

PUBLIC BENEFIT

Mr. Grymkoski has also determined that for each of the first
five years this rule is in effect, the anticipated public benefit will
be increased compliance with the provisions of a wastewater
discharge permit by the issuance of site-specific permits for
shrimp farms operating within the coastal zone of Texas to
protect public health and the environment.

The rule is not anticipated to affect seven shrimp farms operat-
ing within the coastal zone of Texas which are currently required
to obtain or maintain a site-specific wastewater discharge per-
mit. The rule will require shrimp farms intending to operate in
the coastal zone to obtain an individual TPDES permit which is
anticipated to cost $5,000 to $10,000 in consulting fees, $2,000
for analysis, $350 application fee, and up to $5,000 in annual
fees.

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALY-
SES

Shrimp farmers operating within the coastal zone of Texas that
are determined to be a small or micro- business will experience
no adverse fiscal implications as a result of implementation of
this rule.

The proposed rule would implement certain provisions of SB
873, 76th Legislature, 1999 (An Act relating to the regulation of
agriculture). Specifically, the rule would require shrimp farms
operating within the coastal zone to obtain or maintain a site-
specific wastewater discharge permit.

The rule is not anticipated to affect seven shrimp farms operat-
ing within the coastal zone of Texas which are currently required
to obtain or maintain a site-specific wastewater discharge per-
mit. This rule will require shrimp farms intending to operate in
the coastal zone to obtain an individual TPDES permit which is
anticipated to cost $5,000 to $10,000 in consulting fees, $2,000
for analysis, $350 application fee, and up to $5,000 in annual
fees.

DRAFT REGULATORY IMPACT ANALYSIS

The commission has reviewed the proposed rulemaking in light
of the regulatory analysis requirements of Texas Government
Code, §2001.0225, and has determined that the rulemaking
is not subject to §2001.0225 because it does not meet the
definition of a "major environmental rule" as defined in the
Texas Government Code. "Major environmental rule" means
a rule the specific intent of which is to protect the environment
or reduce risks to human health from environmental exposure
and that may adversely affect in a material way the economy,
a sector of the economy, productivity, competition, jobs, the

environment, or the public health and safety of the state
or a sector of the state. Current rules require commercial
aquaculture facilities located in the coastal zone engaged in
shrimp production to obtain individual TPDES permits. This
proposal is intended to make current rules consistent with
new statutory language that prevents commercial aquaculture
facilities engaged in shrimp production from obtaining coverage
for wastewater discharge under a general permit. This rule is
proposed with the specific intent of protecting the environment
by requiring commercial aquaculture facilities located within the
coastal zone and engaged in the production of shrimp that
will discharge into water in the state to obtain an individual
TPDES wastewater discharge permit that will include conditions
relating to suspended solids as well as other environmentally
protective requirements. However, the rulemaking is not a
major environmental rule because it will not adversely affect
in a material way the economy, a sector of the economy,
productivity, competition, jobs, the environment, or the public
health and safety of the state or a sector of the state because
the rule is consistent with legislation enacted in 1999 by the
76th Legislature in SB 873 which expressly sets out in statute
many of the requirements which were already being required
of commercial aquaculture facilities under the commission’s
general authority in Chapter 26 of the Texas Water Code (TWC).

Even if the proposed rule is a major environmental rule, the rule
is not subject to a full regulatory analysis under §2001.0225
of the Texas Government Code because the rule does not
meet one of the four threshold requirements in that statute.
The proposed rule does not exceed a standard set by federal
law which is not specifically required by state law because
each requirement set out in the rule is expressly required by
state law enacted by the 76th Legislature in SB 873. For the
same reason, the proposed rule does not exceed an express
requirement of state law that is not specifically required by
federal law. The proposed rule does not exceed a requirement
of a delegation agreement or contract between the state and
federal government to implement a federal program. Rather,
the proposed rule is consistent with the September 14, 1998
Memorandum of Understanding (MOU) between the United
States Environmental Protection Agency and TNRCC, which
authorizes the TNRCC to implement the National Pollutant
Discharge Elimination System (NPDES) program in Texas,
because the MOU provides that the TNRCC will require a
TPDES permit for facilities that will discharge wastewater into
waters in the United States. Finally, the rule is not proposed
under the general powers of the TNRCC, but rather, under
specific state law enacted by the 76th Legislature in SB 873.

TAKING IMPACT ASSESSMENT

The commission has prepared a takings impact assessment
for this rule under Texas Government Code, §2007.043. The
following is a summary of that assessment. The specific
purpose of the rulemaking is to implement changes made by SB
873, 76th Legislature, 1999. Current rules require commercial
aquaculture facilities located in the coastal zone engaged in
shrimp production to obtain individual TPDES permits. This
proposal is intended to make current rules consistent with
new statutory language that prevents commercial aquaculture
facilities engaged in shrimp production from obtaining coverage
for wastewater discharge under a general permit. The proposed
rule will maintain standards for commercial aquaculture facilities
located within the coastal zone and engaged in the production
of shrimp that will discharge into water in the state by requiring
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them to maintain or obtain an individual TPDES wastewater
discharge permit. Promulgation and enforcement of this rule will
not burden private real property which is the subject of the rule
because the rulemaking is intended to make the current rules
consistent with statutory language. This rulemaking does not
constitute a taking of private property because a commercial
shrimp aquaculture facility located in the coastal zone which
discharges into water in the state will still be able to operate,
provided the facility obtains an individual TPDES permit from
the commission.

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW

The commission has reviewed this rulemaking and found that
the proposal is a rulemaking subject to the Texas Coastal Man-
agement Program (CMP) and must be consistent with all appli-
cable goals and policies of the CMP. The commission has pre-
pared a consistency determination for this proposed rule pur-
suant to 31 TAC §505.22 and has found that the rulemaking
is consistent with the applicable CMP goals and policies. The
following is a summary of that determination. The CMP goals
applicable to the rulemaking are the goals to protect, preserve,
restore, and enhance the diversity, quality, quantity, functions,
and values of coastal natural resource areas (CNRAs). Applica-
ble policies are those related to discharge of industrial wastew-
ater to coastal waters in 31 TAC §501.14(f)(1). These policies
require that commission rules comply with the requirements of
the federal Clean Water Act and implementing regulations; pro-
vide for the assessment of water quality on a coastal watershed
basis once every two years; to the greatest extent practicable,
provide that all permits for the discharge of wastewater within a
given watershed contain the same expiration date; identify and
rank waters that are not attaining designated uses and estab-
lish total maximum daily loads according to the rankings; and
require that increases in pollutant loads to coastal waters shall
not impair designated uses of coastal waters or result in degra-
dation of coastal waters that exceed swimmable/fishable quality
except when necessary for important economic or social devel-
opment. Current rules require commercial aquaculture facilities
located in the coastal zone engaged in shrimp production to
obtain individual TPDES permits. This proposal is intended to
make current rules consistent with new statutory language that
prevents commercial aquaculture facilities engaged in shrimp
production from obtaining coverage for wastewater discharge
under a general permit. Promulgation and enforcement of this
proposed rule would be consistent with the applicable CMP
goals and policies because the rule would maintain standards
for commercial aquaculture facilities located within the coastal
zone and engaged in the production of shrimp that will dis-
charge into water in the state by requiring them to maintain or
obtain an individual TPDES wastewater discharge permit that
will include conditions relating to suspended solids as well as
other environmentally protective requirements. This will protect,
preserve, restore, and enhance the diversity, quality, quantity,
functions, and values of CNRAs and is consistent with the ap-
plicable policies set out above. In addition, the proposed rule
does not violate any applicable provisions of the CMP’s stated
goals and policies. The commission invites public comment on
the consistency of the proposed rule.

SUBMITTAL OF COMMENTS

Comments may be submitted to Lola Brown, Office of Envi-
ronmental Policy, Analysis and Assessment, MC 205, P.O. Box
13087, Austin, Texas, 78711-3087 or faxed to (512) 239-4808.

All comments should reference Rule Log Number 1999-035-
305-WT. Comments must be received by 5:00 p.m., June 5,
2000. For further information, please contact Yvonna Pierce,
Wastewater Permitting Section, (512) 239-4618.

STATUTORY AUTHORITY

The new section is proposed under TWC, §5.102, which
provides the commission with general powers to carry out duties
under the TWC and §§5.103, 5.105, and 5.120, which provide
the commission with the authority to adopt any rules necessary
to carry out the powers and duties under the provisions of
the TWC and other laws of this state and to establish and
approve all general policies of the commission. The new section
is also proposed under TWC, §26.0345, which requires the
commission to establish permit conditions relating to suspended
solids in discharge permits for shrimp aquaculture facilities
located in the coastal zone; Texas Agriculture Code, §134.013,
which requires commercial shrimp aquaculture facilities located
in the coastal zone to obtain an individual permit from the
commission prior to discharging wastewater into water in the
state and requires the applicant to provide an environmental site
assessment report as part of its application for a permit; Texas
Agriculture Code, §134.031, which requires the commission,
TPWD, and TDA to enter into a memorandum of understanding
related to regulation of aquaculture and the establishment of
a three-member application review committee, comprised of
one member each appointed by the commission, TPWD, and
TDA, to review permit applications to ensure that the proposed
discharge will not adversely affect water in the state; Texas
Parks and Wildlife Code, §66.007(j), which provides that an
aquaculture facility placed under quarantine condition by TPWD
may not discharge wastewater from the facility except with
approval of the TPWD and authorization from the commission;
and Texas Parks and Wildlife Code, §66.007(k), which provides
that even if under a quarantine condition, an aquaculture facility
shall discharge wastewater as necessary to comply with an
emergency plan approved by TPWD and incorporated into a
wastewater discharge authorization issued by the commission.

The new section implements TWC, §26.0345; Texas Agriculture
Code, §134.013 and §134.031; and Texas Parks and Wildlife
Code, §66.007(j) and §66.007(k).

§305.539. Additional Requirements for Shrimp Aquaculture Facili-
ties Within the Coastal Zone.

(a) A commercial aquaculture facility located within the
coastal zone as delineated under rules of the Coastal Coordination
Council, 31 TAC §503.1, and engaged in the production of shrimp that
will discharge into water in the state shall comply with the following
requirements.

(1) The applicant shall apply for an individual Texas
Pollutant Discharge Elimination System (TPDES) permit to the
executive director. Unless the application was submitted for an
existing facility before January 26, 1998, the application, in addition
to the information required by the application form, shall include:

(A) acopy of the site-assessment environmental report
submitted to the Texas Department of Agriculture (TDA) as part of
the application for an aquaculture license; and

(B) a copy of an Emergency Plan, approved by the
Texas Parks and Wildlife Department (TPWD), for incorporation into
the TPDES permit.

(2) The applicant shall obtain an individual TPDES
wastewater discharge permit in accordance with the requirements of
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this chapter before discharging into water in the state, except for an
existing facility that submitted an application for an individual permit
before January 26, 1998 that has not been withdrawn by the applicant
or denied by the commission.

(3) The applicant shall obtain an amendment to an
individual TPDES permit prior to an increase in the amount of
discharge above the levels allowed in the existing permit or a change
in the nature of the discharge, except as otherwise provided by
Chapter 35, Subchapter F of this title (relating to Water Quality
Emergency and Temporary Orders).

(4) The facility shall comply with the terms and condi-
tions of its individual TPDES permit, and any quarantine conditions
imposed by TPWD, except in cases where the facility is in imminent
danger of overflow, flooding, or similar conditions that could result in
either the release of exotic species that are regulated by the TPWD or
that would result in the violation of a quarantine condition imposed
by the executive director or the TPWD. In such cases, the facility
may discharge effluent in excess of the permitted flow rates, but only
to the extent necessary to comply with an Emergency Plan that is ap-
proved by the TPWD, and the following provisions shall also apply.

(A) The facility is not subject to effluent limitations,
discharge flow limitations, and other effluent monitoring requirements
in the permit for discharges that comply with an Emergency Plan
approved by the TPWD.

(B) A facility shall notify the appropriate TNRCC
regional office at least 48 hours prior to initiating any action under an
Emergency Plan in responseto an emergency event, such as landfall of
a hurricane, and shall notify the regional office as soon as practicable
following initiation of the Emergency Plan.

(C) The facility shall control discharges made under
an Emergency Plan in the most environmentally sound manner that
is practicable.

(D) Within 30 days following initiation of the Emer-
gency Plan, the facility shall submit awritten report to the appropriate
TNRCC regional office that includes the following information:

(i) the reason for initiation of the plan;

(ii) actions taken to prevent or mitigate impacts of
the discharge to the receiving stream;

(iii) volumes of wastewater discharged;

(iv) the dates that discharges occurred; and

(v) a general summary of receiving stream condi-
tions at the time of the discharges.

(E) The facility is responsible for demonstrating that
the discharges were necessary and that conditions required initiation
of the Emergency Plan.

(5) A facility engaged in the propagation and/or rearing
of shrimp which suffer mortalities due to apparent disease shall
immediately report the apparent disease to the TNRCC regional
office and Wastewater Permitting Section, and to TPWD, and shall
have the cause of mortality diagnosed by a pathologist as soon as
practicable. The executive director shall be immediately notified
of the results of the diagnosis. Any actions which are deemed
necessary by the discharger to prevent transmission of the disease
to aquatic life endemic to waters in the state shall be implemented as
soon as possible. The executive director may require suspension or
termination of the discharge of effluent from infected portions of the

facility as is necessary to protect aquatic life in the receiving stream
from potential adverse effects.

(6) A facility required to hold a permit from TPWD
regulating the possession and sale of exotic fish and shellfish shall
immediately notify the TNRCC regional office and Wastewater
Permitting Section if the TPWD places the facility under quarantine
condition. There shall be no discharge during the quarantine period,
except upon approval by theexecutive director. The executive director
may suspend or terminate the prohibition on discharge to allow for
implementation of the facility’s Emergency Plan approved by TPWD,
following the lifting of the quarantine condition by TPWD, or based
on other relevant factors.

(7) Except as provided in paragraph (4) of this subsection,
a facility shall comply with the terms and conditions in its individual
TPDES permit, which shall include conditions related to suspended
solids based on levels and measures adequate to prevent:

(A) a potential significant adverse response in aquatic
organisms, changes in flow patterns of receiving waters, or excessive
sedimentation of bays; and

(B) a potential significant adverse response in aquatic
plants caused by reduction of light due to suspended solids in
discharges.

(b) All new, amendment, or renewal applications for an
individual TPDES permit to which the requirements of this section
apply are subject to review by a three-member application review
committee comprised of one representative each from the executive
director, TPWD, and TDA.

(c) In considering whether to approve an application for a
new, amended, or renewed individual TPDES permit for a commercial
aquaculture facility located within the coastal zone and engaged in the
production of shrimp, the commission shall consider the following:

(1) the site-assessment environmental report provided by
the applicant under subsection (a)(1)(A) of this section;

(2) any sensitive aquatic habitat guidelines established by
TPWD; and

(3) any comments on the application provided by the
three-member application review committee referred to in subsection
(b) of this section.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002844
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: September 7, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION

Part 10. TEXAS WATER DEVELOP-
MENT BOARD
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Chapter 357. REGIONAL WATER PLANNING
GUIDELINES
31 TAC §§357.5, 357.10, 357.12

The Texas Water Development Board (the board) proposes
amendments to §§357.5, 357.10, and 357.12 concerning the
Regional Water Planning Guidelines. The amendments are
proposed to conform more closely with the statutory provisions
relating to a regional water plan’s evaluation of emergency
transfers and the regional water planning group’s required
notice and hearings in the regional water planning process.

Amendments to §357.5 would more closely track the statutory
language regarding regional water planning groups’ consider-
ation of emergency transfers of water. The section currently
mandates that regional water planning groups include recom-
mendations for emergency transfers of surface water, including
determining portions of rights that may be transferred for emer-
gency municipal use. The proposed amendment would allow
the regional water planning groups greater discretion in whether
to make recommendations for emergency transfers. The pro-
posed change makes the rule more consistent with statute, and
provides greater discretion to tailor planning on a regional basis,
as contemplated by the passage of Texas Water Code §16.053.

Amendments to §357.10 are proposed to clarify when the
regional water planning group will address public comment,
and make the provisions consistent with statutory requirements.
Section 16.053(h)(3)-(5), Texas Water Code, establishes a
procedure where the regional water planning groups are to
conduct a public hearing and receive comments on an initially
prepared regional water plan, submit the plan to the board
for its comments, and then consider the board’s and public’s
comments before adoption of its regional water plan. As
currently drafted, the board’s rules, in §357.10(b), require the
regional water planning groups to address written comments
before submittal of the initially prepared regional water plan to
the board. The proposed amendments to §357.10(b) conform
the rule to the statute by requiring the public comments to
be addressed in the adopted regional water plan, not in the
initially prepared regional water plan. The current requirement
to address public comments at a stage earlier than required
by statute would negatively impact the ability of the regional
water planning groups to meet deadlines imposed by board
rule and by statute for submittal of their adopted regional
water plans to the board. The proposed amendments provide
for full consideration of public comments while allowing the
groups to meet deadlines for submittal of the plan to the board.
In addition, proposed amendments to the subsection require
the regional water planning group to address oral as well as
written comments received at the public hearing on the regional
water plan and written comments received within established
deadlines. This amendment would assure that all public
comments are evaluated and addressed by the regional water
planning groups, thereby assuring that the public participation
goals of Texas Water Code §16.053(h)(2) are met.

Amendments to §357.12 clarify provisions relating to notice
in the regional water planning process. Amendments to
§357.12(a)(4) clarify that a public hearing on amendments to
a regional water plan is required only to amendments to an
adopted regional water plan, including amendments required
by the board’s resolution of interregional conflicts. As currently
drafted, the provision would require a hearing before adopting
a regional water plan that makes any changes to the initially

prepared plan. The existing rule requirement imposes notice
requirements in excess of those imposed by statute, and would
make the regional water planning process unduly cumbersome.

Proposed amendments to §357.12(a)(6)(D) clarify information
that must be placed in notices regarding public hearings.
Specifically, it requires the regional water planning group to
consider both written and oral comments made at public hear-
ings held on the initially prepared plan and on amendments to
adopted regional plans. It also requires that the regional wa-
ter planning group specify the date by which written comments
shall be submitted, which will be no earlier than the date of the
required public hearings. The amendments will assure that the
public can submit timely comments while allowing the regional
water planning groups to establish a definite deadline by which
comments may be received, thereby allowing the group to pro-
vide a workable structure to its planning process. The minimum
deadline of the public hearing will assure that the public has 30-
days to evaluate and make comments on these plans, a time-
frame consistent with notice requirements in §16.053, Texas
Water Code. This deadline also is consistent with the public’s
timeframe to comment on rules adopted by state agencies.

Ms. Pam Gulley, Director of Accounting and Finance, has
determined that for the first five-year period these sections are
in effect there will be no fiscal implications on state and local
government as a result of enforcement and administration of
the sections.

Ms. Gulley has also determined that for the first five years
the sections as proposed are in effect the public benefit
anticipated as a result of enforcing the sections will be to
provide clarification of the existing provisions regarding the
regional water planning group’s responsibility and to conform
the requirements more closely to statute. Ms. Gulley has
determined there will be no economic costs to small businesses
or individuals required to comply with the sections as proposed.

Comments on the proposed amendments will be accepted for
30 days following publication and may be submitted to Suzanne
Schwartz, (512) 463-7981, Texas Water Development Board,
P.O. Box 13231, Austin, Texas, 78711-3231.

The amendments are proposed under the authority granted
in Texas Water Code, §6.101, which provides the board with
the authority to adopt rules necessary to carry out its powers
and duties under the Texas Water Code and laws of Texas,
and under the authority of Texas Water Code, §16.053, which
requires the board to develop rules to provide procedures for
adoption of regional water plans by regional water planning
groups and approval of regional water plans by the board, and to
govern procedures to be followed in carry out the responsibilities
under §16.053, Water Code.

The statutory provision affected by the amendments is Texas
Water Code, §16.053.

§357.5. Guidelines for Development of Regional Water Plans.

(a)-(h) (No change.)

(i) Emergency transfers. Regional water plans shall consider
[include recommendations for] emergency transfers of surface water
including a determination of the part of each water right for non-
municipal use in the regional water planning area that may be
transferred without causing unreasonable damage to the property of
the non-municipal water rights holder in accordance with Texas Water
Code, §11.139.
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(j)-(m) (No change.)

§357.10. Format of Information To Be Presented in Regional Water
Plans.

(a) Initially prepared and adopted regional water plans or
amendments to approved regional water plans shall include the
following:

(1) technical report prepared in accordance with this
chapter;and

(2) executive summary that documents the key regional
water plan findings and recommendations.[; and]

(b) In addition to the requirements in subsection (a) of
this section, adopted regional water plans and amendments adopted
thereto shall include

[(3)] summaries of all written and oral comments received
at the public hearing required by §357.12(a)(3) and (4) of this title,
and all written comments received within the timeframe specified by
the regional water planning group under §357.12(a)(6)(D) of this title,
[concerning the regional water plan] with a response by the regional
water planning group explaining how the plan was revised or why
changes were not warranted.

(c) [(b)] The regional water planning group will transfer
copies of all data and reports generated by the planning process
and used in developing the regional water plan to the executive
administrator. To the maximum extent possible, data shall be
transferred in digital form according to specifications provided by
the executive administrator. One copy of all reports prepared by the
regional water planning group shall be provided in digital format
according to specifications provided by the executive administrator.
All digital mapping shall use a geographic information system
according to specifications provided by the executive administrator.
The executive administrator shall seek the input from the Texas
Geographic Information Council regarding specifications mentioned
in this subsection.

§357.12. Notice and Public Participation .

(a) Regional water planning groups and any subregional
water planning groups shall provide for public participation which
shall include the following:

(1)-(3) (No change.)

(4) a public hearing before adoption of an amendment to
an adopted regional water plan,including amendments required by the
board’s resolution of interregional conflicts, to be held in a central
location.

(5) (No change.)

(6) notice of the public meetings and public hearings shall
include:

(A)-(C) (No change.)

(D) information that the regional water planning group
will accept written and oral comments at the hearings required
by paragraphs (3) and (4) of this subsection, and information on
how the public may submit written comments separate from such
hearings. The regional water planning group shall specify a deadline
for submission of public written comments of not earlier than hearings
required by paragraphs (3) and (4) of this subsection.

(b)-(c) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 20, 2000.

TRD-200002830
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: June 21, 2000
For further information, please call: (512) 463-7981

♦ ♦ ♦

Part 17. TEXAS STATE SOIL AND WA-
TER CONSERVATION BOARD

Chapter 517. FINANCIAL ASSISTANCE

Subchapter B. COST-SHARE ASSISTANCE
FOR BRUSH CONTROL
31 TAC §§517.23, 517.27, 517.28, 517.29

The Texas State Soil and Water Conservation Boards proposes
amendments to 31 TAC §§517.23, 517.27, 517.28 and 517.29
to correct deficiencies discovered during implementation of the
brush control cost share program.

The proposed amendments removes language from §§517.23,
517.27, 517.28 and 517.29 regarding maintenance agreements
and maintenance of brush control practices. Language is added
to §§517.28 and 517.29, which replaces maintenance of brush
control practices with management of the treated area.

The proposed amendments also clarifies the definition of a
performance agreement in §517.23.

These changes are needed to allow necessary flexibility in the
brush control cost share program.

James Moore, Assistant Executive Director, Conservation Pro-
grams, has determined that for the first five-year period there
will be no fiscal implications for state or local government as a
result of administering the sections.

James Moore, Assistant Executive Director, Conservation Pro-
grams, has determined that for each year of the first five years
the sections are in effect, the public benefit anticipated as a
result of administering the sections will be more effective imple-
mentation of the brush control. There is no anticipated cost to
small businesses or individuals resulting from these proposed
amendments.

Comments on the proposal may be submitted in writing to
Robert G. Buckley, Executive Director, Texas State Soil and
Water Conservation Board, P. O. Box 658, Temple, TX 76503,
254-773-2250.

The amendments are proposed under the Agriculture Code
Title 7, Chapter 203, §203.012 which authorizes the State
Soil and Water Conservation Board to adopt rules that are
necessary to carry out the program and §203.011 which
provides authorization for the Board to administer the brush
control program.

No other code, statute, or article is affected by these proposed
amendments.
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§517.23. Definitions.

(1)-(13) (No change.)

[(14) Maintenance agreement–A written agreement be-
tween the eligible person and the SWCD wherein the eligible per-
son(s) agrees, as a condition of the receipt of state cost share funds,
to implement and maintain all cost shared measure(s) in the approved
resource management plan consistent with its implementation sched-
ule. The maintenance agreement shall remain in effect on cost-shared
practices for the expected life of the practice as established by the
State Board.]

(14) [(15)] Obligated funds–Monies from an SWCD’s
allocated funds that have been committed to an applicant after final
approval of the application by the SWCD.

(15) [(16)] Performance agreement–A written agreement
between the eligible person and the SWCD wherein the eligible
person receiving the benefit of cost share assistance agrees,as a
condition for receipt of cost share assistance, to perform the brush
control [for which allocated funds are being paid] in accordance with
standards established by Texas State Soil and Water Conservation
Board and the terms of the cost share agreement.

(16) [(17)] Priority system–The system devised by the
SWCD, under guidelines of the state board, for ranking brush control
plans and for facilitating the disbursement of allocated funds in line
with the SWCD’s priorities.

(17) [(18)] Program year–The period from September 1
to August 31.

(18) [(19)] Resource management plan–A site specific
plan for implementation of soil and water conservation land improve-
ment measures. It includes a record of the eligible person’s decisions
made during planning and the resource information needed for im-
plementation and maintenance of the plan that has been reviewed and
approved by the SWCD.

(19) [(20)] Soil and water conservation district, herein
referred to as SWCD–A government subdivision of this state and
a public body corporate and politic, organized pursuant to the
Agriculture Code of Texas, Chapter 201.

(20) [(21)] State Board–The Texas State Soil and Water
Conservation Board organized pursuant to the provisions of the
Agriculture Code of Texas, Chapter 201.

§517.27. Cost-share assistance processing procedures.

(a) Responsibility of applicants. Applicants for cost-share
assistance for brush control:

(1) shall complete a district cooperative agreement if the
applicant is not already a district cooperator;

(2) where an applicant does not have an approved resource
management plan and has not determined the anticipated total cost of
the proposed measure(s), he/she shall obtain a resource management
plan approved by the local SWCD;

(3) shall complete and submit an application for cost share
based on the approved resource management plan to the SWCD;

(4) after being notified of approval and obligation of funds
by the district, shall request technical assistance through the district
to design and lay out the approved brush control or request approval
of alternate sources of technical assistance;

(5) shall secure any approved contractor(s) needed and all
contractual or other agreements necessary to perform the approved

brush control. Cost-share will not be allowed for work begun before
the application is approved;

(6) shall complete and sign aperformance [and mainte-
nance] agreement[agreements] and any amendments to the [those]
agreements;

(7) shall supply the documents necessary to verify com-
pletion of the approved brush control along with copies of receipts
for work to be cost shared.

(b) Responsibilities of SWCDs. SWCDs shall:

(1) approve resource management plans;

(2) establish the period(s) of time for accepting applica-
tions and announce the cost-share program locally;

(3) accept cost-share applications at the SWCD’s office;

(4) determine eligibility of lands and persons for cost-
share assistance. If an applicant’s land is in more than one SWCD,
the respective SWCD boards of directors will review the application
and agree to oversee all works, administrate all contracts and obligate
all funds from one SWCD or prorate the funding between SWCDs;

(5) give initial approval to those applications that meet the
eligibility requirements;

(6) evaluate the initially approved applications under the
SWCD’s priority system and give final approval to the high priority
applications that can be funded by the SWCD’s allocated funds;

(7) obligate funds for the approved brush control that
can be funded and notify the applicants that his/her application has
been approved for cost-share and to proceed with implementation as
outlined in the applicant’s plan;

(8) determine compliance with standards and specifica-
tions and certify completed brush control that meet standards.

(c) Amended applications for allocated funds.

(1) In the event that an adjustment to the estimated cost
of brush control is necessitated by the final design, the applicant shall
either agree to assume the additional cost or complete and submit an
amendment to his/her application for cost share to the SWCD for
approval or denial by the SWCD.

(2) The SWCD may elect to adjust the amount of funds
obligated for brush control, provided funds are available, or to request
additional funds from the State Board.

(3) In the event additional funds are not available, the
brush control may be redesigned, if possible, to a level commensurate
with available funds, provided the redesign still meets standards
established by the State Board; or the applicant can agree to assume
full financial responsibility for the portion of the cost of brush control
in excess of the amount authorized.

(d) Performance agreement. As a condition for receipt of
cost-share assistance for brush control, the eligible person receiving
the benefit of such assistance shall agree to perform the brush control
in accordance with standards established by Texas State Soil and
Water Conservation Board and the terms of the cost share agreement.
Completion of the performance agreement and the signature of the
eligible person is required prior to payment.

[(e) Maintenance agreement–As a condition for receipt of
cost-shareassistance, theperson(s) receiving theassistanceshall agree
to implement and maintain all cost shared measures in the approved
resource management plan consistent with its implementation sched-
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ule. The maintenance agreement shall remain in effect on cost-shared
practices for the expected life of the cost-shared practice(s) as estab-
lished by the State Board. Completion of the maintenance agreement
and signature of the eligible person is required prior to payment.]

(e) [(f)] Payment to recipients.

(1) The SWCD shall determine eligibility of the applicant
to receive payment of cost-share assistance, and provide certification
to the state board that measure(s) have been installed consistent with
established standards.

(2) The state board shall cause payment for cost share
assistance to be issued to the applicant [issue warrants for payment
of cost share assistance].

(3) Partial payment can be requested for identifiable units
or components of approved brush control methods as they are
completed, provided required management can be applied.

(f) [(g)] Applications held in abeyance because of lack of
funds. In those cases where funds are not available, the applications
will be held by the SWCD until allocated funds become available
or until the end of the program year. When additional funds are
received, the SWCD will obligate those funds. The SWCD may shift
all unfunded applications held in abeyance because of lack of funds
that are on hand at the end of a program to the new program year or
require all new applications as it deems appropriate.

(g) [(h)] Applications denied for reasons other than lack of
funds. Applications for funds which are denied by the SWCD
directors for other than lack of funds shall be retained in the records
of the SWCD in accordance with the SWCD’s established record
retention policy. Written notification of the denial shall be provided
to the applicant along with the reason(s) that the application was
denied.

(h) [(i)] Applications withdrawn. An application may be
withdrawn by the applicant at any time prior to receipt of cost-
share assistance by notifying the SWCD in writing that withdrawal is
desired. Applications withdrawn by the applicant shall be retained in
the records of the district in accordance with the SWCD’s established
record retention policy.

(i) [(j)] Appeals.

(1) An applicant may appeal the SWCD decisions relative
to his/her application for allocated funds.

(2) The applicant shall make any appeal in writing to the
SWCD which received his/her application for allocated funds and
shall set forth the basis for the appeal.

(3) The SWCD shall have 60 days in which to make a
decision and notify the applicant in writing.

(4) The decision of the SWCD may be appealed by the
applicant to the state board.

(5) All appeals made to the state board shall be made in
writing and shall set forth the basis for the appeal.

(6) All state board decisions shall be final.

§517.28. Management of areas treated for [Maintenance of] brush
control.

(a) Requirements for follow up treatment for [maintenance
of] brush control applied using cost-share funds will be included in
the application for cost share with management recommendations
outlined in the eligible person’s resource management plan.These

will be [and] reviewed with the eligible person at the time of
application for cost-share.

(b) A properly executed [maintenance] agreement shall be
signed by the successful applicant prior to receipt of payment of
cost-share assistance [from the SWCD] for brush control completed.

(c) The SWCD may require refund of any or all of the cost-
share paid to an eligible person when acres where [the applied] brush
control wasapplied has not been managed [maintained] in compliance
with applicable standards and specifications for the practice and in
accordance with the terms of the cost share agreement during [it’s]
the expected life as agreed to by the eligible person.

(d) In cases of hardship, death of the participant, or at the
time of transfer of ownership of land where brush control has been
applied using cost-share assistance and the expected life assigned
the practice has not expired, the participant, heir(s), or buyer(s)
respectively, must agree to properly manage [maintain] the treated
area [practice] or the participant, heir(s) or the buyer by agreement
with seller must refund all or a portion of the cost-share funds received
for the practice as determined by the SWCD. The State Board on a
case by case basis in consultation with the soil and water conservation
district may grant a waiver to this requirement.

§517.29. Determining status of brush control during transfer of land
ownership.

(a) A seller of agricultural land with respect to which a
performance [maintenance] agreement is in effect may request the
SWCD to inspect the practice. If the practice has been properly
managed [maintained] the SWCD shall issue a written statement that
the seller has satisfactorily managed [maintained] the treated area
[permanent practice] as of the date of the statement.

(b) The buyer of lands covered by a performance
[maintenance] agreement may also request that the SWCD inspect
the lands to determine whether the treated area [brush control] has
been properly managed [maintained] as of the date of the inspection.
If so, the SWCD will provide the buyer with a statement specifying
the extent of noncompliance as of the date of the statement.

(c) The seller and the buyer, if known, shall be given notice
of the time of inspection so that they may be present during the
inspection to express their views as to compliance.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 19, 2000.

TRD-200002792
Robert G. Buckley
Executive Director
Texas State Soil and Water Conservation Board
Earliest possible date of adoption: June 4, 2000
For further information, please call: (254) 773-2250

♦ ♦ ♦
TITLE 34. PUBLIC FINANCE

Part 3. TEACHER RETIREMENT SYS-
TEM OF TEXAS

Chapter 41. INSURANCE PROGRAMS

Subchapter A. HEALTH CARE BENEFITS
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34 TAC §41.12

The Teacher Retirement System of Texas (TRS) proposes an
amendment to §41.12, concerning Certification of Insurance
Coverage.

The purpose of the amendment is to make the rule conform
to Education Code §22.004, which was revised by the 76th
Legislature in Senate Bill 1128.

The amendment to §41.12 changes the deadlines, in accor-
dance with the revised law, for school districts to file their re-
ports relating to compliance with Education Code §22.004(c) to
the TRS executive director. In addition, the amendment reflects
the revised deadline for the TRS executive director to submit
a status report to the legislature regarding the comparability of
insurance coverage as described in Education Code §22.004.

Ronnie Jung, Chief Financial Officer, has determined that for
each year of the first five-year period the rule is in effect there
will be no fiscal implications to state or local governments as a
result of enforcing or administering the rule.

Mr. Jung has also determined that for each year of the first
five years the rule is in effect the public benefit anticipated
will be that interested parties will have additional notice of the
new deadlines. There will be no effect on small businesses.
There are no anticipated economic costs to the persons who
are required to comply with the rule as proposed.

Comments on the proposal may be submitted to Charles L.
Dunlap, Executive Director, 1000 Red River, Austin, Texas
78701.

The amendment is proposed under the Education Code,
§22.004, which requires the Board of Trustees of the Teacher
Retirement System to adopt rules to determine whether a
school district’s group health coverage is comparable to the
basic health coverage specified by that statute, and under
Government Code, Chapter 825, §825.102, which authorizes
the Board of Trustees of the Teacher Retirement System to
adopt rules for the transaction of business of the Board.

No other statute, article or code is affected by the proposed
amendment.

§41.12. Certification of Insurance Coverage.

(a) - (c) (No change.)

(d) Each public school district shall report, using a uniform
reporting form or method of reporting prescribed by the Teacher Re-
tirement System (TRS), the district’s compliance with the Educa-
tion Code, §22.004(c), to the executive director of TRS by March
[November] 1 of each even-numbered school year. The report must
reflect the district group health coverage plan in effect during the
current plan year [on November 1] and must include all informa-
tion required by statute and any additional information requested by
TRS staff to complete the certification. A district’s failure to sub-
mit required information to TRS on or before March [November]
1 of each even-numbered year may result in a TRS report to the
Legislative Budget Board and the legislature reflecting the district’s
non-compliance, as described in subsection (e) of this section.

(e) The executive director of the Teacher Retirement System
(TRS) shall certify whether a district’s coverage is comparable to the
basic health coverage provided under the Texas Employees Uniform
Group Insurance Benefits Act (Insurance Code, Article 3.50-2). If the
executive director of TRS determines that the group health coverage
offered by a district is not comparable, the executive director shall

report that information to the district and to the Legislative Budget
Board. The executive director shall submit a report to the legislature
not later than September [January] 1 of each even-numbered [odd-
numbered] year describing the status of each district’s group health
coverage program based on the information provided by the district
and the certification described herein.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 20, 2000.

TRD-200002841
Charles Dunlap
Executive Director
Teacher Retirement System of Texas
Proposed date of adoption: June 23, 2000
For further information, please call: (512) 391-2115

♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

Part 3. TEXAS YOUTH COMMISSION

Chapter 93. YOUTH RIGHTS AND REMEDIES
37 TAC §93.33

(Editor’s note: The Texas Youth Commission proposes for permanent
adoption the amended section it adopts on an emergency basis in this
issue. The text of the amended section is in the Emergency Rules
section of this issue.)

The Texas Youth Commission (TYC) proposes an amendment
to the §93.33, concerning Alleged Mistreatment. TYC is simul-
taneously proposing an emergency amendment in this publica-
tion of the Texas Register. Alleged mistreatment investigation
reports are governed by Chapter 261 of the Family Code. The
amendment to the rule will clarify the type of confidential in-
formation that will be deleted from an alleged mistreatment in-
vestigation report prior to providing the report to an employee
against whom disciplinary action has been taken. Certain in-
formation can be provided on written request by the employee.
Position title no longer used are also being corrected.

Terry Graham, Assistant Deputy Executive Director for Financial
Support, has determined that for the first five-year period the
section is in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
section.

Mr. Graham also has determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of enforcing the section will be to increase efficiency
in agency service. There will be no effect on small businesses.
There is no anticipated economic cost to persons who are
required to comply with the section as proposed. No private
real property rights are affected by adoption of this rule.

Comments on the proposal may be submitted to Gail Graham,
Policy and Manuals Manager, Texas Youth Commission, 4900
North Lamar, P.O. Box 4260, Austin, Texas, 78765.

The amendment is proposed under the Human Resources
Code, §61.045, which provides the Texas Youth Commission
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with the authority to develop programs for the welfare, custody
and rehabilitation of youth in its jurisdiction.

The proposed rule implements the Human Resource Code,
§61.034, regarding making rules appropriate to the accomplish-
ments of the agency’s functions.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 18, 2000.

TRD-200002728
Steve Robinson
Executive Director
Texas Youth Commission
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 424-6244

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

Part 1. TEXAS DEPARTMENT OF HU-
MAN SERVICES

Chapter 3. TEXAS WORKS

Subchapter SS. ONE-TIME TEMPORARY AS-
SISTANCE FOR NEEDY FAMILIES PROGRAM
40 TAC §3.7202

The Texas Department of Human Services (DHS) proposes
an amendment to §3.7202, concerning One-Time Temporary
Assistance for Needy Families Program (OTTANF) Criteria, in
its Texas Works chapter.

The purpose of the amendment is to allow households with one
or two parents in the certified group to potentially qualify for
One-Time Temporary Assistance for Needy Families (OTTANF)
if they have a loss of employment. Currently, only households
with two parents in the certified group qualify based on a recent
loss of employment.

Eric M. Bost, commissioner, has determined that for the first
five- year period the section is in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the section.

Mr. Bost also has determined that for each year of the first five
years the section is in effect the public benefit anticipated as
a result of enforcing the section will be that more families will
be eligible for OTTANF, which will assist in keeping them in the
workforce and independent from ongoing TANF benefits. There
will be no effect on large, small, or micro businesses. There is
no anticipated economic cost to persons who are required to
comply with the proposed section.

Questions about the content of this proposal may be directed to
Mary Haifley at (512) 438-2599 in DHS’s Programs and Policy
section. Written comments on the proposal may be submitted
to Supervisor, Rules and Editing Unit-209, Texas Department of
Human Services E-205, P.O. Box 149030, Austin, Texas 78714-
9030, within 30 days of publication in the Texas Register.

Under §2007.003(b) of the Texas Government Code, the de-
partment has determined that Chapter 2007 of the Government
Code does not apply to these rules. Accordingly, the depart-
ment is not required to complete a takings impact assessment
regarding these rules.

The amendment is proposed under the Human Resources
Code, Title 2, Chapter 31, which provides the department with
the authority to administer financial assistance programs.

The amendment implements the Human Resources Code,
§§31.001- 31.0325.

§3.7202. One-Time Temporary Assistance for Needy Families Pro-
gram (OTTANF) Criteria.

Clients must meet one of the following criteria to qualify for
OTTANF.

(1) [For caseswith two parents in thecertified group,] The
[the] caretaker or second parent has had loss of employment within
the process month, application month, or the two months prior to
application.

(2)-(4) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 24, 2000.

TRD-200002921
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 438-3108

♦ ♦ ♦
Chapter 47. PRIMARY HOME CARE
The Texas Department of Human Services (DHS) pro-
poses amendments to §47.1901, concerning definitions, and
§47.4902, concerning primary home care provider qualifica-
tions, and proposes new §47.4903, concerning provisional
contracts, and §47.4904, concerning current contractors, in
its Primary Home Care chapter. DHS is simultaneously filing
a related proposal in chapters 48 and 49 in this issue of the
Texas Register.

The purpose of the amendments and new sections is to revise
the rules for home and community support services agencies
(HCSSAs) participating in the Primary Home Care program.
The rules address both new and current contractors. To be
issued a new contract, a new provider must pass an initial
survey and license renewal, provide personal attendant or home
health services to at least ten clients with at least two of
the clients receiving on-going services during a 60-day period,
provide at least 500 hours of personal attendant or home health
services, and be screened for licensure penalty history. Current
contractors will be subject to more rigorous implications. If a
current contract is terminated, the department will not contract
with the provider again for six to 24 months, depending on
whether or not the contract was involuntarily terminated, why
the contract was terminated, and whether the problems that
caused the termination have been resolved. If a HCSSA had
any administrative penalty imposed in the preceding twelve
months, an existing contract may be terminated. If contracts
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are terminated, current contractors will also be screened for
licensure penalty history, and compliance and fiscal monitoring
of contracts at least once every two years.

Eric M. Bost, Commissioner, has determined that for the first
five-year period the sections are in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the sections.

Mr. Bost also has determined that for each year of the
first five years the sections are in effect the public benefit
anticipated as a result of enforcing the sections will be better
management of the influx of new or inexperienced contractors,
less turnover in contractors, greater stability for clients, and
more DHS resources devoted to monitoring contracts. There
will be no effect on large, small, or micro businesses with
existing Primary Home Care contracts, if the contractors provide
high quality service to DHS clients. Current contractors who
have their contracts involuntarily terminated will be prohibited
from obtaining another contract for 24 months. New home
and community support services agencies must have been in
business for a year, successfully passed a licensure inspection,
and provided at least 500 hours of service to 10 clients to
obtain a Medicaid contract for Primary Home Care. There is
no anticipated economic cost to persons who are required to
comply with the proposed amendments and new sections.

Questions about the content of this proposal may be directed
to Susan Syler at (512) 438-3111 in DHS’s Long Term Care
Policy Section. Written comments on the proposal may be
submitted to Supervisor, Rules and Handbooks Unit-178, Texas
Department of Human Services E-205, P.O. Box 149030,
Austin, Texas, 78714-9030, within 30 days of publication in the
Texas Register.

Under §2007.003(b) of the Texas Government Code, the de-
partment has determined that Chapter 2007 of the Government
Code does not apply to these rules. Accordingly, the depart-
ment is not required to complete a takings impact assessment
regarding these rules.

Subchapter A. GENERAL PROVISIONS AND
SERVICES
40 TAC §47.1901

The amendment is proposed under the Human Resources
Code, Title 2, Chapters 22 and 32, which authorizes the de-
partment to administer public and medical assistance programs
and under Texas Government Code §531.021, which provides
the Health and Human Services Commission with the authority
to administer federal medical assistance funds.

The amendment implements the Human Resources Code,
§§22.001- 22.030 and §§32.001-32.042.

§47.1901. Definitions.

The following words and terms[,when used in this chapter, shall]
have the following meanings when used in this chapter, unless the
context clearly indicates otherwise.

(1)-(7) (No change.)

(8) Controlling interest–an owner who is a sole proprietor,
a partner owning 5.0% or more of the partnership, or a corporate
stockholder owning 5.0% or more of the outstanding stock of the
contracted provider, or a member of the board of directors.

(9) [(8)] Days–All references to number of days are based
on calendar days unless the text clearly states otherwise.

(10) [(9)] Department–The Texas Department of Human
Services.

(11) [(10)] Emancipated minor–A person under 18 years
of age who has the power and capacity of an adult. This includes a
minor who has had the disabilities of minority removed by a court
of law or a minor who, with or without parental consent, has been
married.

(12) [(11)] Exploitation–The illegal or improper act or
process of a caretaker or others using an adult’s resources for
monetary or personal benefit, profit, or gain.

(13) [(12)] Family care–A nonskilled, nontechnical in-
home attendant service provided to eligible aged and disabled adults
who are functionally limited in performing daily activities.

(14) [(13)] Income eligible–An adult who is neither a
Supplemental Security Income (SSI) or Temporary Assistance for
Needy Families (TANF) [Aid to Families with Dependent Children
(AFDC)] client, but who has income that is equal to or less than the
eligibility level established by the department.

(15) [(14)] Institution–A nursing home, personal care
home, intermediate care facility for the mentally retarded (ICF-MR),
or state hospital.

(16) [(15)] Medicaid eligible–An individual who is eligi-
ble for Medicaid as an SSI or AFDC client, or who is eligible for
medical assistance only while living in the community.

(17) [(16)] Neglect–Failure to provide for oneself the
goods or services that are necessary to avoid physical harm, mental
anguish, or mental illness; or the failure of a caretaker to provide
these goods or services.

(18) [(17)] Person with a disability–A person who, be-
cause of physical, mental, or developmental impairment, is limited in
his capacity to adequately perform one or more essential activities of
daily living. Activities of daily living include but are not limited to:

(A) personal and health care;

(B) mobility;

(C) communication; and

(D) money management.

(19) [(18)] Physician’s order–An order for primary home
care services that is signed and dated by a medical doctor (MD)
or doctor of osteopathy (DO) who is licensed to practice medicine
and who does not have a prohibitive ownership or significant
financial or contractual relationship (42 Code of Federal Regulations)
§405.1633(d) with the agency that will deliver primary home care.

(20) [(19)] Primary home care–In-home, nontechnical,
medically related service provided by an attendant to clients whose
chronic health problems cause them to be functionally limited in
performing activities of daily living.

(21) [(20)] Prior approval–A decision made by the de-
partment regional nurse/caseworker, before services begin and before
payment can be made, that the applicant or client meets the depart-
ment criteria for the requested service.

(22) [(21)] Provider agency–A home and community
support services agency that has a contract with the department to
provide primary home care.
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(23) Provisional contract–a time-limited contract.

(24) [(22)] RN supervisor–A nurse who is currently
licensed as a registered nurse by the Texas Board of Nurse Examiners
and who supervises the primary home care attendants.

(25) [(23)] Special attendant–A provider agency employee
who can substitute for another attendant.

(26) [(24)] Supervisor–A licensed nurse or individual who
meets home and community support services personal assistance
services licensing standards. For primary home care services, the
supervisor must be a registered nurse. This description applies when
the term "supervisor" is used as a stand-alone term. Other types of
supervisors are clearly referenced in context.

(27) [(25)] Unit of service–One hour of authorized service
delivered to a prior-approved client.

(28) [(26)]Waiver 5–Federally approved waiver for indi-
viduals who meet income and resources criteria for Medicaid nursing
home placement in Texas and who meet functional assessment and
medical criteria for primary home care.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 20, 2000.

TRD-200002823
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 438-3108

♦ ♦ ♦
Subchapter D. PROVIDER CONTRACTS
40 TAC §§47.4902-47.4904

The amendment and new sections are proposed under the Hu-
man Resources Code, Title 2, Chapters 22 and 32, which au-
thorizes the department to administer public and medical assis-
tance programs and under Texas Government Code §531.021,
which provides the Health and Human Services Commission
with the authority to administer federal medical assistance
funds.

The amendment and new sections implement the Human
Resources Code, §§22.001-22.030 and §§32.001-32.042.

§47.4902. Primary Home Care Provider Qualifications.

(a) To be qualified as a home and community support services
(HCSS) provider to deliver primary home care services under contract
with the Texas Department of Human Services (DHS), an HCSS
agency must:

(1)-(2) (No change)

(3) have the counties in the DHS contract for primary
home care services included in the identified licensed service area
on file at DHS [the Texas Department of Health] within [with]
personal assistance services or licensed home health services category
of licensure; and

(4) (No change.)

(b) A provider agency may request that DHS amend the
agency’s contract to add counties, if the following conditions exist:

(1) (No change.)

(2) The counties to be added to the contract are included
in the identified licensed service area on file at DHS [the Texas
Department of Health] within [with] personal assistance services or
licensed home health services category of licensure.

§47.4903. Provisional Contracts.

(a) A provisional contract is limited to one year. The Texas
Department of Human Services (DHS) may extend a provisional
contract if:

(1) the formal review, including any reexamination, has
not been completed prior to the end of the provisional contract period,
or

(2) DHS is unable to successfully transfer all clients by
the end of the provisional contract period.

(b) Prior to applying for a DHS contract, the home and
community support services agency (HCSSA) must:

(1) hold the license used to qualify for the contract for at
least one year;

(2) have completed an on-site health survey; and

(3) be eligible for that license to be renewed.

(c) During the 12 months immediately preceding application
for a DHS contract, the HCSSA must have provided attendant or
home health services in the DHS region in which the contract
application is made:

(1) to at least ten clients, with at least two of these clients
having received on-going services during a 60-day block of time; and

(2) for a total of at least 500 hours.

(d) DHS will not enter into a provisional contract until the
HCSSA has received a pre-contract orientation from DHS.

(e) DHS will not enter into a provisional contract if aHCSSA
is:

(1) under a monitoring agreement;

(2) has a license revocation action pending with DHS; or

(3) has a Level II administrative penalty pending with
DHS.

(f) Any contracts entered into after the effective date of this
rule will be provisional contracts, including contracts to existing
HCSSAs expanding into a new region.

(g) A HCSSA contracting under a new vendor number as a
result of a contract assignment will receive a provisional contract, but
is exempt from the requirements in subsections (b), (c), and (d) of
this section.

(h) DHS may not contract with a HCSSA if, in the preceding
12 months, the HCSSA had any Level II administrative penalties
imposed by departmental order.

(i) DHS may not contract with a HCSSA if, in the preceding
24 months, the HCSSA had any community care program contract
involuntarily terminated.

(j) Notwithstanding other department rules regarding formal
reviews, for provisional contracts, this subsection prevails.

(1) DHS will formally review provisional contracts at
least once during the contract’ s provisional status.
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(2) A HCSSA not in compliance with program-specific
requirements after the formal review cannot enter into another
Primary Home Care (PHC) contract with DHS for at least 24 months
from the end date of the provisional contract. Twenty-four months
after the end date of the prior provisional contract, the HCSSA may
apply for another provisional contract.

(3) A HCSSA choosing to withdraw from the provisional
contract cannot enter into another PHC contract with DHS for at
least 12 months from the end date of the provisional contract. Twelve
months after theend dateof theprior provisional contract, the HCSSA
may apply for another provisional contract.

(4) If DHS determines that a HCSSA is not in compliance
with one or more program-specific requirements, the provider agency
may request a reexamination of the determination.

(A) The provider agency must submit the request in
writing, and the appropriate DHS staff must receive it within ten
calendar days of the date of the formal review exit conference.

(B) The provider agency’ s written request must con-
tain aconcisestatement of the specific actionsor determinations it dis-
putes and any supporting documentation the provider agency deems
relevant to the dispute.

(C) The lead DHS staff member coordinates a reex-
amination of the formal review determination with appropriate DHS
staff. DHS staff may request additional information from the provider
agency.

(D) Within 30 days of the date DHS receives the
request for reexamination or of the date DHS receives additional
requested information, the lead staff member must send the provider
agency DHS’ s written decision.

(5) If DHS determines that a HCSSA did not meet the
requirements in subsection (c) of thissection prior to obtaining aDHS
contract, the provisional contract will be involuntarily terminated.

§47.4904. Current Contractors.
(a) Conflict of rules. Notwithstanding other department rules

regarding termination, this section prevails.

(b) Voluntary termination of a contract. For a period of at
least 12 months after a voluntary termination of a contract, the Texas
Department of Human Services (DHS) will not recontract with the
home and community support services agency (HCSSA) for Primary
Home Care (PHC) services in the region covered by the terminated
contract. At the end of the 12-month period, the HCSSA may apply
for a provisional contract.

(c) Involuntary termination of a contract.

(1) For a period of at least 24 months after a contract
was involuntarily terminated, DHS will not enter into a PHC contract
with:

(A) the HCSSA anywhere in the state; or

(B) any HCSSA with a person with a controlling
interest, who also had a controlling interest in the HCSSA that was
involuntarily terminated.

(2) If a HCSSA contract is involuntarily terminated for
failure to deliver community care services for six consecutive months,
the HCSSA may not recontract with DHS to provide services in the
region covered by its terminated contract for six months after the
involuntary termination.

(3) The involuntary termination of a PHC contract in one
region will not automatically result in the involuntary termination
of PHC contracts held by the same HCSSA in other regions. DHS
will review the HCSSA’ s contracts in other programs or regions to
determine if there is cause for further terminations.

(4) If a HCSSA contract is involuntarily terminated, the
HCSSA must demonstrate to DHS that the conditions which caused
the involuntary termination have been resolved prior to entering into
another contract.

(d) Reasons for termination. In addition to the reasons
specified in §49.19(b)(3) of this title (relating to Sanctions), DHS
may terminate the existing contract of a HCSSA if, in the preceding
12 months, the HCSSA had any Level II administrative penalties
imposed by departmental order.

(e) Formal reviews. DHS will conduct a formal review of
each HCSSA contract at least once every two years.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 20, 2000.

TRD-200002824
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 438-3108

♦ ♦ ♦
Chapter 48. COMMUNITY CARE FOR AGED
AND DISABLED
The Texas Department of Human Services (DHS) proposes
the repeal of §48.6030, concerning home and community
support services provider qualifications, proposes amend-
ments to §48.1201, concerning definitions of program terms,
and §48.6108, concerning sanctions, and proposes new
§48.6026, concerning home and community support services
provider qualifications, §48.6028, concerning provisional
contracts–home and community support services agencies,
and §48.6030, concerning current contractors–home and
community support services agencies, in its Community Care
for Aged and Disabled chapter. DHS is simultaneously filing
a related proposal in chapters 47 and 49 in this issue of the
Texas Register.

The purpose of the amendments, repeal, and new sections is
to revise the rules for home and community support services
agencies (HCSSAs) participating in the Community Based Al-
ternatives program. The rules address both new and current
contractors. To be issued a new contract, a new provider must
pass an initial survey and license renewal, provide personal at-
tendant or home health services to at least ten clients with at
least two of the clients receiving on-going services during a 60-
day period, provide at least 500 hours of personal attendant or
home health services, and be screened for licensure penalty
history. Current contractors will be subject to more rigorous
implications if contracts are terminated, screening for licensure
penalty history, and compliance and fiscal monitoring of con-
tracts at least once every two years.
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Eric M. Bost, Commissioner, has determined that for the first
five-year period the sections are in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the sections.

Mr. Bost also has determined that for each year of the first
five years the sections are in effect the public benefit antici-
pated as a result of enforcing the sections will be better man-
agement of the influx of new or inexperienced contractors, less
turnover in contractors, greater stability for clients, and more
DHS resources devoted to monitoring contracts. There will be
no effect on large, small, or micro businesses with existing Com-
munity Based Alternatives contracts, if the contractors provide
high quality service to DHS clients. Current contractors who
have their contracts involuntarily terminated will be prohibited
from obtaining another contract for 24 months. New home and
community support services agencies must have been in busi-
ness for a year, successfully passed a licensure inspection, and
provided at least 500 hours of service to ten clients to obtain
a Medicaid contract for Community Based Alternatives. There
is no anticipated economic cost to persons who are required to
comply with the proposed amendments, repeal, and new sec-
tions.

Questions about the content of this proposal may be directed
to Susan Syler at (512) 438-3111 in DHS’s Long Term Care
Policy Section. Written comments on the proposal may be
submitted to Supervisor, Rules and Handbooks Unit-178, Texas
Department of Human Services E-205, P.O. Box 149030,
Austin, Texas, 78714-9030, within 30 days of publication in the
Texas Register.

Under §2007.003(b) of the Texas Government Code, the de-
partment has determined that Chapter 2007 of the Government
Code does not apply to these rules. Accordingly, the depart-
ment is not required to complete a takings impact assessment
regarding these rules.

Subchapter A. DEFINITIONS
40 TAC §48.1201

The amendment is proposed under the Human Resources
Code, Title 2, Chapters 22 and 32, which authorizes the de-
partment to administer public and medical assistance programs
and under Texas Government Code §531.021, which provides
the Health and Human Services Commission with the authority
to administer federal medical assistance funds.

The amendment implements the Human Resources Code,
§§22.001-22.030 and §§32.001-32.042.

§48.1201. Definitions of Program Terms.

The following words and terms[,when used in these sections, shall]
have the following meanings when used in these sections, unless the
context clearly indicates otherwise.

(1)-(8) (No change.)

(9) Client–A person determined eligible for Community
Care for the Aged and Disabled (CCAD) [CCAD] services.

(10) (No change.)

(11) Controlling interest–an owner who is a sole propri-
etor, a partner owning 5.0% or more of the partnership, or a corporate
stockholder owning 5.0% or more of the outstanding stock of the con-
tracted provider, or a member of the board of directors.

(12) [(11)] Disabled/incapacitated person–A person who,
because of physical, mental, or developmental impairment, is limited
temporarily or permanently in his capacity to adequately perform one
or more essential activities of daily living, which include, but are not
limited to, personal and health care, moving around, communicating,
and housekeeping.

(13) [(12)] Earned income–Cash or liquid resources that a
client receives for services he performs as an employee or as a result
of self-employment . All other income is unearned income.

(14) [(13)] Emancipated minor–A person under 18 who
has the power and capacity of an adult. This includes a minor who
has had the disabilities of minority removed by a court of law or
a minor who, with or without parental consent, has been married.
Marriage includes common-law marriage.

(15) [(14)] Emotional or verbal abuse–Any use of verbal
communication or other behavior to humiliate, intimidate, vilify,
degrade, or threaten with harm.

(16) [(15)] Expedited response–A face-to-face contact
with an applicant by the caseworker within five calendar days of
the date of the applicant’s request for services.

(17) [(16)] Exploitation–The illegal or improper act or
process of a caregiver or others using an adult’s income and resources
for monetary or personal benefit, profit, or gain.

(18) [(17)] Facility–A legal entity that contracts with the
department to deliver to clients day services or 24-hour residential
services.

(19) [(18)] Fraud–A deliberate misrepresentation or in-
tentional concealment of information in order to receive or to be
reimbursed for the delivery of services to which the individual is not
entitled.

(20) [(19)] Functional need–An individual’s requirement
for assistance with activities of daily living, caused by a physical or
mental limitation or disability.

(21) [(20)] Immediate response–A face-to-face contact
with an applicant by the caseworker within 24 hours of the applicant’s
request for services.

(22) [(21)] Income eligible (I.E.)–An adult who, although
neither a Medicaid recipient nor a food stamp head of household or
spouse, nevertheless has income and resources equal to or less than
the eligibility level established by the department.

(23) [(22)] Institution–A nursing home, an intermediate
care facility for the mentally retarded (ICF-MR), a state school, or a
state hospital.

(24) [(23)] Liquid resource–Cash or financial instruments
that could be converted to cash within 20 workdays.

(25) [(24)] Medicaid eligible–An individual eligible for
federal medical assistance as an SSI or AFDC client, or eligible for
medical assistance only (MAO) in a nursing home or while living in
the community or through a federally approved waiver.

(26) [(25)] Medicare eligible–An aged or disabled person
who is a recipient of Social Security or railroad retirement benefit
payments and meets eligibility criteria to have certain medical
expenses paid by the federal Medicare program.

(27) [(26)] Neglect–The failure to provide for one’s self
the goods or services which are necessary to avoid physical harm,
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mental anguish, or mental illness; or the failure of a caretaker to
provide the goods or services. (Chapter 48, Human Resources Code)

(28) [(27)] Personal leave–Any leave from a residential
care facility except for hospitalization or institutionalization. A day
of personal leave is any period of 24 consecutive hours.

(29) [(28)] Prior approval–A regional nurse’s authoriza-
tion that payment may be made to a provider agency, because a client
meets the medical criteria for the requested Medicaid service.

(30) [(29)] Provider agency–An agency that has con-
tracted with DHS to provide the CCAD services that DHS has au-
thorized for eligible clients.

(31) Provisional contract–a time-limited contract.

(32) [(30)] Resource–Any cash or other liquid assets or
any real or personal property owned by an individual and spouse that
could be converted to cash to use for support and maintenance.

(33) [(31)] Responder–A person who responds to an
emergency response services (ERS) call activated by a client.
Responders may include relatives, neighbors, volunteers, or staff of a
sheriff’s department, police department, emergency medical service,
or fire department.

(34) [(32)] Sexual abuse–Sexual contact or conduct which
is without the voluntary, informed consent of the elderly or disabled
adult.

(35) [(33)] Supplemental security income (SSI)–Monthly
payments made by the Social Security Administration (SSA) to an
aged or disabled individual who meets the requirements for public
aid. SSA determines eligibility for SSI.

(36) [(34)] Support system–The network of family mem-
bers, close friends, and neighbors who are usually available and will-
ing to provide regular or occasional assistance to a person.

(37) [(35)] Unearned income–Income received by a client
from sources other than self-employment or employee work activities.

(38) [(36)] Unmet need–A requirement for assistance with
activities of daily living that cannot be met adequately on an ongoing
basis by friends, relatives, volunteers, or service agencies other than
DHS.

(39) [(37)] Verbal referral–A referral made by the case-
worker to the provider agency in person or by telephone, no later
than the first workday after the caseworker’s determination that the
applicant meets the criteria for an expedited or immediate response
to a request for service, and needs immediate service initiation.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 20, 2000.

TRD-200002825
Paul Leche
General Counsel, Legal Services
Texas Department of Human Resources
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 438-3108

♦ ♦ ♦
Subchapter J. 1915(c) MEDICAID HOME AND
COMMUNITY-BASED WAIVER SERVICES

FOR AGED AND DISABLED ADULTS WHO
MEET CRITERIA FOR ALTERNATIVES TO
NURSING FACILITY CARE
40 TAC §§48.6026, 40.6028, 48.6030, 48.6108

The new sections and amendment are proposed under the Hu-
man Resources Code, Title 2, Chapters 22 and 32, which au-
thorizes the department to administer public and medical assis-
tance programs and under Texas Government Code §531.021,
which provides the Health and Human Services Commission
with the authority to administer federal medical assistance
funds.

The new sections and amendment implement the Human
Resources Code, §§22.001-22.030 and §§32.001-32.042.

§48.6026. Home and Community Support Services Provider Quali-
fications.
To be qualified as a home and community support services (HCSS)
provider to deliver Community Based Alternatives (CBA) services
under contract with the Texas Department of Human Services (DHS),
a HCSS agency must:

(1) have a separate contract to provide CBA services in
each DHS region in which services are to be delivered;

(2) deliver CBA servicesthrough the licensed homehealth
category of licensure;

(3) have the counties in the DHS contract for CBA
services included in the identified licensed service area on file at
DHS within the licensed home health category of licensure; and

(4) be authorized by the secretary of state to do business
in the State of Texas (if an out-of-state corporation).

§48.6028. Provisional Contracts–Home and Community Support
Services Agencies.

(a) A provisional contract is limited to one year. The Texas
Department of Human Services (DHS) may extend a provisional
contract if:

(1) the formal review, including any reexamination, has
not been completed prior to the end of the provisional contract period,
or

(2) DHS is unable to successfully transfer all clients by
the end of the provisional contract period.

(b) Prior to applying for a DHS contract, the home and
community support services agency (HCSSA) must:

(1) hold the license used to qualify for the contract for at
least one year;

(2) have completed an on-site health survey; and

(3) be eligible for that license to be renewed.

(c) During the 12 months immediately preceding application
for a DHS contract, the HCSSA must have provided attendant or
home health services in the DHS region in which the contract
application is made:

(1) to at least ten clients, with at least two of these clients
having received on-going services during a 60-day block of time; and

(2) for a total of at least 500 hours;

(d) DHS will not enter into a provisional contract until the
HCSSA has received a pre-contract orientation from DHS.
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(e) DHS will not enter into a provisional contract if aHCSSA
is:

(1) under a monitoring agreement;

(2) has a license revocation action pending with DHS; or

(3) has a Level II administrative penalty pending with
DHS.

(f) Any contracts entered into after the effective date of this
rule will be provisional contracts, including contracts to existing
HCSSAs expanding into a new region.

(g) A HCSSA contracting under a new vendor number as a
result of a contract assignment will receive a provisional contract, but
is exempt from the requirements in subsections (b), (c), and (d) of
this section.

(h) DHS may not contract with a HCSSA if, in the preceding
12 months, the HCSSA had any Level II administrative penalties
imposed by departmental order.

(i) DHS may not contract with a HCSSA if, in the preceding
24 months, the HCSSA had any community care program contract
involuntarily terminated.

(j) Notwithstanding other department rules regarding formal
reviews, for provisional contracts, this subsection prevails.

(1) DHS will formally review provisional contracts at
least once during the contract’ s provisional status.

(2) A HCSSA not in compliance with program-specific
requirements after the formal review cannot enter into another
Community Based Alternatives (CBA) contract with DHS for at least
24 months from the end date of the provisional contract. Twenty-
four months after the end date of the prior provisional contract, the
HCSSA may apply for another provisional contract.

(3) A HCSSA choosing to withdraw from the provisional
contract cannot enter into another CBA contract with DHS for at
least 12 months from the end date of the provisional contract. Twelve
months after theend dateof theprior provisional contract, the HCSSA
may apply for another provisional contract.

(4) If DHS determines that a HCSSA is not in compliance
with one or more program-specific requirements, the provider agency
may request a re-examination of the determination.

(A) The provider agency must submit the request in
writing, and the appropriate DHS staff must receive it within ten
calendar days of the date of the formal review exit conference.

(B) The provider agency’ s written request must con-
tain aconcisestatement of the specific actionsor determinations it dis-
putes and any supporting documentation the provider agency deems
relevant to the dispute.

(C) The lead DHS staff member coordinates a re-
examination of the formal review determination with appropriate DHS
staff. DHS staff may request additional information from the provider
agency.

(D) Within 30 days of the date DHS receives the
request for re-examination or of the date DHS receives additional
requested information, the lead staff member must send the provider
agency its written decision.

(5) If DHS determines that a HCSSA did not meet the
requirements in subsection (c) of thissection prior to obtaining aDHS
contract, the provisional contract will be involuntarily terminated.

§48.6030. Current Contractors–Home and Community Support Ser-
vices Agencies.

(a) Conflict of rules. Notwithstanding other department rules
regarding termination, this section prevails.

(b) Voluntary termination of a contract. For a period of
at least 12 months after a voluntary termination of a contract, the
Texas Department of Human Services (DHS) will not recontract
with the home and community support services agency (HCSSA) for
Community Based Alternatives (CBA) services in the region covered
by the terminated contract. At the end of the 12-month period, the
HCSSA may apply for a provisional contract.

(c) Involuntary termination of a contract.

(1) For a period of at least 24 months after a contract was
involuntarily terminated, DHS will not enter into a CBA contract
with:

(A) the HCSSA anywhere in the state; or

(B) any HCSSA with a person with a controlling
interest, who also had a controlling interest in the HCSSA which
was involuntarily terminated.

(2) If a HCSSA contract is involuntarily terminated for
failure to deliver community care services for six consecutive months,
the HCSSA may not recontract with DHS to provide services in the
region covered by its terminated contract for six months after the
involuntary termination.

(3) The involuntary termination of a CBA contract in one
region will not automatically result in the involuntary termination of
CBA contracts held by the same HCSSA in other regions. DHS will
review the HCSSA’ s contracts in other programs/regions to determine
if there is cause for further terminations.

(4) If a HCSSA contract is involuntarily terminated, the
HCSSA must demonstrate to DHS that the conditions which caused
the involuntary termination have been resolved prior to entering into
another contract.

(d) Reasons for termination. In addition to the reasons
specified in §49.19(b)(3) of this title (relating to Sanctions), DHS
may terminate the existing contract of a HCSSA if, in the preceding
12 months, the HCSSA had any Level II administrative penalties
imposed by departmental order.

(e) Formal reviews. DHS will conduct a formal review of
each HCSSA contract at least once every two years.

§48.6108. Sanctions.

The Texas Department of Human Services (DHS) may sanction,
up to and including contract termination, any Community Based
Alternatives provider agency that:

(1) has discontinued services to a participant for a reason
other than what is allowed in §48.6104 of this title (relating to
Crisis Intervention Requiring Immediate Suspension or Reduction of
Services Without Advance Notice) and §48.6106 of this title (relating
to Immediate Suspension with Advance Notice); [or]

(2) uses the information cited in §48.6104 of this title to
discontinue services to a participant when the provider agency knew
or should have known that the cited information did not apply to the
participant;or[.]

(3) had any Level II administrative penalties imposed in
the preceding 12 months.
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This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 20, 2000.

TRD-200002827
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 438-3108

♦ ♦ ♦
40 TAC §48.6030

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices
of the Texas Department of Human Services or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The repeal is proposed under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.

The repeal implements the Human Resources Code, §§22.001-
22.030 and §§32.001-32.042.

§48.6030. Home and Community Support Services Provider Quali-
fications.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 20, 2000.

TRD-200002826
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 438-3108

♦ ♦ ♦
Chapter 48. COMMUNITY CARE FOR AGED
AND DISABLED

Subchapter F. IN-HOME AND FAMILY SUP-
PORT PROGRAM
40 TAC §48.2707

The Texas Department of Human Services (DHS) proposes an
amendment to §48.2707, concerning program restrictions, in its
Community Care for Aged and Disabled chapter. The purpose
of the amendment is to expand eligibility for the In-home and
Family Support Program (IHFSP) at DHS to include individuals
with mental disabilities who are denied services by the IHFSP at
the Texas Department of Mental Health and Mental Retardation
(TXMHMR) under that agency’s rules requiring a need for
TXMHMR services. The amendment will enable individuals with
mental illness or mental retardation to receive assistance from

the IHFSP at DHS for needs related to their physical disabilities
that may be essential for them to remain in the community.

Eric M. Bost, Commissioner, has determined that for the first
five-year period the section is in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the section.

Mr. Bost also has determined that for each year of the first five
years the section is in effect the public benefit anticipated as
a result of enforcing the section will be that some individuals
denied assistance by the IHFSP at TXMHMR will receive
the support needed relating to their physical disabilities to
remain in the community. There will be no effect on large,
small, or micro businesses, because the rule only addresses
eligibility requirements to be considered in processing IHFSP
applications. There is no anticipated economic cost to persons
who are required to comply with the proposed section.

Questions about the content of this proposal may be directed to
Debbie Berliner at (512) 438-3199 in DHS’s In-home and Family
Support Program. Written comments on the proposal may
be submitted to Supervisor, Rules and Handbooks Unit-208,
Texas Department of Human Services E-205, P.O. Box 149030,
Austin, Texas, 78714-9030, within 30 days of publication in the
Texas Register.

Under §2007.003(b) of the Texas Government Code, the de-
partment has determined that Chapter 2007 of the Government
Code does not apply to these rules. Accordingly, the depart-
ment is not required to complete a takings impact assessment
regarding these rules.

The amendment is proposed under the Human Resources
Code, Title 2, Chapters 22 and 35, which authorizes the de-
partment to administer public assistance programs and support
services to people with disabilities.

The amendment implements the Human Resources Code,
§§22.001-22.030 and §§35.001-35.012.

§48.2707. Program Restrictions.

(a)-(f) (No change.)

(g) Applicants must not receive services from both the DHS
IH/FSP and the Texas Department of Mental Health and Mental
Retardation (TXMHMR) IH/FSP. Individuals are served by DHS IH/
FSP and TXMHMR IH/FSP according to the guidelines specified in
paragraphs (1)-(3) of this subsection.

(1) Individuals not eligible for DHS IH/FSP because of
eligibility for TXMHMR IH/FSP services (Texas Health and Safety
Code, Chapter 535, Subchapter A; 25 TAC §[§]401.681 et seq[.])
include:

(A) individuals with mental illness as defined by the
Texas Health and Safety Code, §571.003,who meet all criteria for
TXMHMR IH/FSP eligibility specified in 25 TAC §401.685;

(B) individuals with mental retardation according to
the Mentally Retarded Persons Act, Texas Health and Safety Code,
§591.003,who meet all criteria for TXMHMR IH/FSP eligibility
specified in 25 TAC §401.685;

(C)-(D) (No change.)

(2) (No change.)

(3) DHS serves individuals denied assistance by
[transferred from] the TXMHMR IH/FSP who have physical disabil-
ities and have been determined not to have a diagnosis of mental
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illness or mental retardation, or who have been denied assistance
based on 25 TAC §401.685(4), if they meet all eligibility criteria for
DHS’s program. If no openings are available in DHS’s program, the
individuals will be placed on the waiting list based on the original
date of request for services from TXMHMR.

(h) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 20, 2000.

TRD-200002828
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 438-3108

♦ ♦ ♦
Chapter 49. CONTRACTING FOR COMMU-
NITY CARE SERVICES
40 TAC §49.3, §49.21

The Texas Department of Human Services (DHS) proposes
amendments to §49.3, concerning general contract require-
ments, and §49.21, concerning recontracting, in its Contracting
for Community Care Services chapter. DHS is simultaneously
filing a related proposal in chapters 47 and 48 in this issue of
the Texas Register.

The purpose of the amendments is to update the rules for
home and community support services agencies (HCSSAs)
participating in the Primary Home Care and Community Based
Alternatives programs. The rules address current contractors
whose contracts were involuntarily terminated.

Eric M. Bost, Commissioner, has determined that for the first
five-year period the sections are in effect there will be no fiscal
implications for state or local government as a result of enforc-
ing or administering the sections.

Mr. Bost also has determined that for each year of the first five
years the sections are in effect the public benefit anticipated as
a result of enforcing the sections will be better management of
the influx of new or inexperienced contractors, less turnover
in contractors, greater stability for clients, and more DHS
resources devoted to monitoring contracts. There will be no
effect on large, small, or micro businesses with existing Primary
Home Care or Community Based Alternatives contracts, when
contractors provide high quality service to DHS clients. Current
contractors who have their contracts involuntarily terminated will
be prohibited from obtaining another contract for 24 months.
There is no anticipated economic cost to persons who are
required to comply with the proposed amendments.

Questions about the content of this proposal may be directed
to Susan Syler at (512) 438-3111 in DHS’s Long Term Care
Policy Section. Written comments on the proposal may be
submitted to Supervisor, Rules and Handbooks Unit-178, Texas
Department of Human Services E-205, P.O. Box 149030,
Austin, Texas, 78714-9030, within 30 days of publication in the
Texas Register.

Under §2007.003(b) of the Texas Government Code, the de-
partment has determined that Chapter 2007 of the Government
Code does not apply to these rules. Accordingly, the depart-
ment is not required to complete a takings impact assessment
regarding these rules.

The amendments are proposed under the Human Resources
Code, Title 2, Chapters 22 and 32, which authorizes the de-
partment to administer public and medical assistance programs
and under Texas Government Code §531.021, which provides
the Health and Human Services Commission with the authority
to administer federal medical assistance funds.

The amendments implement the Human Resources Code,
§§22.001-22.030 and §§32.001-32.042.

§49.3. General Contractual Requirements.
(a) (No change.)

(b) A provider agency must:

(1) comply with applicable federal and state regulations,
the Title XIX of the Social Security Act and/or Title XX of
the Social Security Act state plans, applicable statutes, program-
specific requirements [information letters], the plan of operation (if
applicable), and DHS’s procurement requirements;

(2)-(7) (No change.)

(c)-(d) (No change.)

§49.21. Recontracting.
If the contract was involuntarily terminated, the Texas Department of
Human Services (DHS) may not recontract with a provider agency
to provide services in the region covered by its [the] terminated
contract for six months after contract termination. If the contract of
a home and community support services agency providing services
for Primary Home Care or Community Based Alternatives was
involuntarily terminated, DHS will not recontract with the agency for
at least 24 months from the effective date of the contract termination,
except as provided by §47.4904(c)(2) of this title (relating to Current
Contractors) and §48.6030(c)(2) of this title (relating to Current
Contractors). DHS reserves the right not to recontract with the
provider agency if it is not in the best interest of DHS.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 20, 2000.

TRD-200002829
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 438-3108

♦ ♦ ♦

Part 6. TEXAS COMMISSION FOR
THE DEAF AND HARD OF HEARING

Chapter 181. GENERAL RULES OF PRAC-
TICE AND PROCEDURE

Subchapter C. PROGRAM STANDARDS AND
PROCEDURES
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40 TAC §181.491

The Texas Commission for the Deaf and Hard of Hearing pro-
poses amendment to §181.491. The amendment is proposed
to update the language and to more clearly define the types of
courses and workshops that are eligible for credit.

David W. Myers, Executive Director, has determined that for
each year of the first five years the amendment to this section
is in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
amendment.

Mr. Myers has also determined that for each year of the first five
years the amendment is in effect the public benefit anticipated
as a result of this amendment will be a better understanding of
the types of courses and workshops eligible for credit. There
will be no effect on small businesses. There is no anticipated
economic hardship to persons required to comply with the
amendment as proposed.

Comments on this proposed amendment may be submitted
to Billy Collins, Texas Commission for the Deaf and Hard of
Hearing, P.O. Box 12904, Austin, Texas 78711-2904.

The amendment is proposed under the Human Resources
Code, §81.006(b) (3), which provides the Texas Commission
for the Deaf and Hard of Hearing with the authority to adopt
rules for administration and programs.

No other statute, code or article is affected by this proposed
amendment.

§181.491. Approved Courses and Workshops for the Instruction and
Continuing Education of Interpreters for the Deaf.

(a) Purpose and scope. To[The purpose of this section is
to] establish [asystem] and set forth a procedure for approving
continuing educationcourses and awarding [workshops for instruction
and] continuing education units for [of] interpreters for the deaf
[mandated in the Human Resources Code, §81.006(a)(5)].

(b) Definitions. The following words and terms, where used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Applicant–A person or organization who applies to
the commission for approval of continuing education [approved]
courses or [and] workshops to award [for instruction and] continuing
education units to [of] interpreters for the deaf.

(2) BEI–The Board for Evaluation of Interpreters [board].

(3) Board–The BEI [Board for Evaluation of Interpreters].

(4) Class hours–Contact hours of formal class instruction
or the equivalent as may be defined and adopted by the commission.

(5) Commission–The Texas Commission for the Deaf and
Hard of Hearing.

(6) Coordinator–The commission’ s staff person [person in
the commission] who is designated to work with the commission and
board in administering the continuing education program, and who
may be addressed as follows: Coordinator, Continuing Education
Program, Texas Commission for the Deaf and Hard of Hearing, P.O.
Box 12904, Austin, Texas 78711.

(7) Certificate–An interpreter certificate issued by the
commission verifying that the interpreter has attained a specified level
of skill [Texas Commission for the Deaf Board for Evaluation of
Interpreters].

(8) Certificate holder–Any holder of a certificate or any
interpreter who is duly certified as an [a certified] interpreter by
the commission [under the authority of the Human Resources Code,
§§81.007, 81.0071, and 81.0072].

(9) Instructor–An individual approved by the commission
to provide course instruction [and training] in the discipline of
interpreting in an educational setting or workshop.

(10) Interpreter–A natural person certified by the Texas
Commission for the Deaf to practice interpreting in Texas.

[(11) Practitioner–An interpreter who is certified under
the laws of this state and who is capable of interpreting for the deaf
for the purpose of communication facility. ]

[(12) Provider–A statewide agents’ association or a pro-
fessional association, or a local chapter of a national or statewide
agents’ association or professional association; an accredited college
or university; a proprietary school; or an educational publisher; or a
Texas public school system; or a workshop consultant or sponsor.]

(11) [(13)] Sponsor–An individual or group of individuals
that offers or intends to offer a course of study or workshop in the
discipline of interpreting; provided, however, that the individual or
group is not employed in the capacity of instructor by sponsoring an
institution or workshop.

(12) [(14)] Staff–Persons employed in the commission.

(13) General Studies-Continuing education courses that
focus on the enhancement of the person and not specifically related
to the area of interpreting.

(14) Professional Studies-Continuing education courses
that focus on areas specifically related to the area of interpreting
and enhancing skills of interpreting.

(c) Continuing education units. Training for interpreters
that focuses on [. Continuing education for interpreters for the
deaf consists of a series of] planned individual learning experiences
for skill building and acquiring knowledge [beyond the initial
certification evaluation program] which may be used by [qualifies] a
certificate holder in their application for [for a] renewal of interpreter
certification in compliance with §183.75 of this title (relating to BEI
Recertification Process).

(d) There are two types [Types] of acceptable training
[learning] experiences: professional studies or general studies.
[Continuing education undertaken by a certificate holder for inter-
preter certification renewal or any individual who may benefit from
a continuing education program shall be acceptable if the experience
falls in one or more of the following types:]

(1) courses, workshops, seminars, conferences, lectures,
and staff development activities oriented towards the enhancement of
interpreting practice, values, skills, and knowledge or enhancement
of the individual;

(2) one-time preparation and delivery time of a lecture
curriculum development or course instruction; only documented hours
up to the hourly equivalent of the final instruction time will be
allowable [for lecturesor preparation timefor articles for publication];

(3) instruction or consultation in programs such as insti-
tutes, seminars, workshops, and conferences which are designed to
increase professional knowledge and skills related to the practice of
interpreting provided that such instruction and consultation is not a
part of, or required as a part of, one’s employment;
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(4) completion of academic courses in areas supporting
development of skill and competence in interpreting with a passing
grade of "C" or above and accompanied by an official transcript
from the institution [at an institution which meets the accreditation
standards acceptable to the commission (e.g., accreditation by a
recognized accrediting agency)];

(5) cross-professional and/or cross-disciplinary training if
it is clearly related to the enhancement of interpreting practice, values,
skills, and knowledge;

(6) videotape viewing or televised courses or workshops
related to development of skill and competence in interpreting;[.]

(7) self study courses that are documented and approved
by the commission.

(e) Continuing education unit. A continuing education unit
(CEU) is a basic unit of measurement used to credit certificate holders
for certification renewal or individuals with continuing education
activities for certification requirements or professional growth. One
CEU is defined as 10 contact or clock hours of attendance and
participation in an approved continuing education experience.[or]
15 contact or clock hours are counted for each full semester hour
earned or 10 hours for each quarter semester hour earned from [an
interpreting training or sign language curriculum of] an accredited
college or university.

(f) Applicability of continuing education requirements. Con-
tinuing education requirements are referred to §183.75 of this title
(relating to BEI Recertification Process).

(g) Procedures for approval of CEU or programs. Certificate
holders, organizations, and individuals may initiate requests for
commission approval and hour credits of specific programs for
continuing education unit credited at least 30 calendar days prior
to the training [either before or after these programs occur].

(1) The certificate holder is ultimately responsible for
providing, or arranging for sponsors to provide, the information
necessary for the commission to make a determination of the
applicability of the program to the continuing education requirements.

(2) Sponsors may initiate their own requests and may,
when approval is obtained in advance, announce such approval in
connection with the training event utilizing statements prescribed by
the commission.

(h) Criteria for approval of continuing education activities.
Each continuing education experience submitted by an applicant will
be evaluated on the basis of the following criteria:

(1) relevance of the subject matter to increase or support
the development of skill and competence in interpreting;

(2) objectives of specific information and/or skill to be
learned;

(3) subject matter, educational methods, materials, and
facilities utilized including the frequency and duration of sessions
and the adequacy to implement learner objectives;

(4) sponsorship and leadership of programs including the
name of sponsoring individual(s) or association(s), program leaders
if different from sponsors, and contact person if different from the
preceding;

(5) documentation from sponsor(s) including evaluative
statement of performance; [and]

(6) qualifications of a speaker or course/workshop presen-
ter; and[.]

(7) submission of any and all required materials and
supporting documentation required by the commission.

(i) The commission credit. A provider or applicant shall as-
sure that the commission will be credited in all materials, publica-
tions, and news releases relating to approved courses and workshops
for instruction and continuing education of interpreters for the deaf.
The provider or applicant shall add the commission’s credit to the
provider’s or applicant’s certificate of attendance or participation.

[(j) The retroactive approval. Courses and workshops that
occurred after September 1, 1987, will be retroactively approved upon
receipt of application for consideration of CEUs. The application for
the retroactive approval expires August 31, 1989.]

(j) [(k)] A listing of approved courses and workshops. The
commission will provide a list of approved courses and workshops for
instruction and continuing education of interpreters for the deaf which
will be revised and updated periodically. Any continuing education
activity must be provided by an approved provider or sponsor.

(k) [(l)] CE form signatures. Each approved provider or
sponsor of continuing education experience will designate a specific
individual whose signature will be accepted as verification of a valid
continuing education experience. Unauthorized signatures will not be
accepted.

(l) [(m)] Record keeping. Forms, except Form CE-004, as
prescribed by the commission shall be maintained in the office of the
commission for records and audit. All continuing education reports
and records submitted or maintained for the purpose of certification
or continued course/workshop approval are subject to audit or review
by the commission or board.

(1) An approved course or workshop is one that has been
submitted to the commission for approval on Form CE-001, has been
reviewed and approved by staff, and has been placed on the list of
approved courses and workshops. Form CE-001 is provided self-
explanation as to what necessary and pertinent information shall be
included.

(2) The provider or sponsor shall furnish to each certifi-
cate holder or any interested parties participating in an approved
course or workshop who successfully completes an approved course
or workshop a certificate of attendance Form CE-002. Form CE-002
shall include the following information: certificate holder’s full name,
signature, course/workshop title, completed date, BEI card number,
course/workshop number, credit hours, provider/sponsor’s name, and
approved provider/sponsor’s signature. If a participant does not hold
a BEI certificate, Form CE-002 also shall include the participant’s
address and social security number or Texas driver’s license number.

(3) The provider or sponsor shall make available a blank
Form CE-003, Certificate Holder’s Continuing Education Summary
Sheet, or participants. Form CE-003 is provided and is self-
explanatory as to what necessary and pertinent information shall be
included. The certificate holder shall furnish to the board as part
of the certificate renewal Form CE-003 to be attached to renewal
application, which the board at any time may verify by requiring
submission of the completion certificates.

(4) The provider or sponsor may reproduce a certificate of
attendance Form CE-004 to give to each participant who successfully
completes an approved course or workshop. Form CE-004 shall
include the following information: participant’s name, course/
workshop title and number, continuing education unit number,
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signature of provider/sponsor, and date. Forms are also available
at the agency’s website at: www.tcdhh.state.tx.us.

(5) The provider or sponsor shall submit to the commis-
sion Sponsor Report, Form CE-005 within 10 days of conclusion of
approved courses or workshops. Form CE-005 shall include pertinent
data that is necessary for the commission’s legislative reports.

(m) [(n)] Certificate holder’s responsibility for record keep-
ing. The certificate holders who successfully complete approved
courses or workshops are responsible for their own continuing ed-
ucation records. This includes preserving for five years copies of
the certifications received upon completion of an approved course or
workshop. The accuracy of a certificate holder’s records is subject to
verification at any time, as more particularly set forth in subsection
(l[m]) of this section.

(n) [(o)] Discrepancies in records. If such records are audited
or reviewed and are suspected of being falsified, incomplete, or
in any way questionable, the certificate holder or provider/sponsor
shall have 30 days in which to correct the discrepancies or submit
new documentation. In the case of a provider/sponsor, if the
required corrections have not been taken by the end of the 30-day
period, approval may be withdrawn for any courses or workshops
administered by the provider or sponsor and that provider or sponsor
prevented from resubmitting or submitting any courses or workshops
for approval for a period of 180 days. In a case of a certificate
holder, if compliance has not been made within the 30-day period,
the certificate holder will be subject to the commission’s disciplinary
action.

(o) [(p)] Distribution of rules and attachments. A copy of
these rules relating to the continuing education as promulgated by
the commission shall be given to any interested person upon request
made to the offices of the commission and are posted on the agency’s
website.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002879
David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 407-3250

♦ ♦ ♦

Part 20. TEXAS WORKFORCE COM-
MISSION

Chapter 809. CHILD CARE AND DEVELOP-
MENT

Subchapter B. GENERAL MANAGEMENT RE-
QUIREMENTS
40 TAC §809.20

The Texas Workforce Commission (Commission) proposes new
§809.20 relating to Leveraging Local Resources, and the repeal
of §809.20 relating to Local Donations.

Section 809.20 sets forth a local workforce development board’s
(Board) responsibility to leverage local resources by raising local
funds and obtaining certifications from public entities that reflect
expenditures that are consistent with the purposes of the Child
Care and Development Fund.

The purpose of the proposed rule is to clarify the role of the
Boards in raising local funds to improve the affordability, acces-
sibility and quality of child care. The Commission encourages
the Boards to aggressively solicit and manage local fund-raising
to the fullest extent possible to ensure that local public and pri-
vate funds are leveraged to meet the child care needs of the
residents of Texas.

Purpose. The proposed rule sets forth the provisions applica-
ble to Boards clarifying that the Boards are able to fully manage
pledges of funds, transfers and certifications, not just to enable
Boards to avail themselves of matching federal funds available
to the workforce area if the Board raises local funds, but also
to enable Boards to realize the long-term benefits to tomor-
row’s workforce of any additional local funds invested today in
affordable, accessible, quality child care. The Commission’s
intent is not to over-commit federal matching funds available
through the Commission, but to encourage the Boards to raise
additional local funds, beyond the minimum required to access
federal matching funds, to multiply the benefits of each invest-
ment in child care for working families, local employers, and
others in the workforce area. By supporting Boards that forge
public-private partnerships to invest in child care, the Commis-
sion intends to support the goals of state and federal child care
laws.

Goals: Child care services are provided to low-income families
to create and promote long-term self-sufficiency by enabling
parents to work or attend education or training activities. Such
services offer affordable, accessible, and quality child care
that promotes the physical, social, emotional, and intellectual
development and safety of children. Recognizing that parents
best understand the needs of their children, these services
empower parents to make informed choices regarding child
care that best suit the family’s needs. The Commission
also advocates improvements in the availability, affordability,
and quality of child care while supporting health, safety, and
regulatory standards for child care providers. The goal is to
coordinate workforce services, to leverage private and public
funds at the local level, and to fully integrate child care for
low-income families with the network of workforce training and
services under the administration of the Boards.

The Child Care and Development rules contained in 40 TAC
Chapter 809 apply to local funds raised by Boards to access
federal matching funds and the corresponding federal matching
funds that subsequently would be accessed by the Board. For
example, a Board shall ensure that the local funds and the
corresponding federal matching funds are spent on authorized
child care activities as specified in the Board’s integrated
workforce and training plan, including child care services for
eligible children or quality improvement activities. Similarly,
a Board is charged with ensuring that the resulting federal
matching funds are expended only up to the amount that
corresponds to the donations, transfers and certifications that
are completed within the program year. A Board shall also
report and monitor the fund-raising activities and corresponding
expenditures consistent with the Board’s Funds Utilization and
Service Level Plan and reporting described in 40 TAC §800.82
and §800.83.
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Randy Townsend, Chief Financial Officer, has determined that
for the first five years the rule is in effect, the following
statements will apply:

there are no additional estimated costs to the state and to local
governments expected as a result of enforcing or administering
the rule;

there are no estimated reductions in costs to the state or to local
governments expected as a result of enforcing or administering
the rule;

there are no estimated losses or increases in revenue to
the state or to local governments as a result of enforcing or
administering the rule;

there are no foreseeable implications relating to costs or
revenues to the state or to local governments as a result of
enforcing or administering the rule; and

there are no anticipated costs to persons who are required to
comply with the rule as proposed.

Mr. Townsend has also determined that there is no anticipated
adverse impact on small businesses as a result of enforcing or
administering the rule because any regulatory burden or impact
on small businesses (including micro-businesses) as well as
foreseeable adverse economic effects or costs, if any, would be
a result of federal statute and regulations, which are the basis
for the proposed rule, and second, as far as can be determined,
small businesses (including micro-businesses) are not required
to do anything as a result of this rule.

Jean Mitchell, Director of Workforce Development, has deter-
mined that the public benefit anticipated as a result of the rule
as proposed will be to maximize the use of workforce develop-
ment funds and to ensure that all available funds are used to
provide services by reallocating available funds to populations
in need.

Mark Hughes, Director of Labor Market Information, has deter-
mined that there is no foreseeable negative impact upon em-
ployment conditions in this state as a result of the proposed
rule.

Comments on the proposed rule may be submitted to Barbara
Cigainero, Workforce Development Division, Texas Workforce
Commission, 101 East 15th Street, Room 130BT, Austin,
Texas, 78778; Fax Number (512) 463-3424; or E-mail to
barbara.cigainero@twc.state.tx.us.

Comments must be received by the Commission no later than
30 days from the date this proposal is published in the Texas
Register.
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Workforce Commission or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal is proposed under Texas Labor Code §301.061
and §302.002, which provide the Texas Workforce Commission
with the authority to adopt, amend or repeal such rules as it
deems necessary for the effective administration of Commission
services and activities.

The proposed repeal affects Texas Labor Code, Title 4.

§809.20. Local Donations.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 19, 2000.

TRD-200002754
J. Randel (Jerry) Hill
General Counsel
Texas Workforce Commission
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 463-8812

♦ ♦ ♦
The new rule is proposed under Texas Labor Code §301.061
and §302.002, which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Commission
services and activities.

The proposal affects Texas Labor Code, Title 4.

§809.20. Leveraging Local Resources.

(a) Leveraging Local Funds. The Commission encourages
Boards to raise as many local public and private funds as possible in
order to leverage all available resources to address child care needs
in the community.

(1) A Board may raise local funds in the form of one or
more of the following in order to leverage (match) against federal
funds available through the Commission:

(A) donations of funds from a private entity;

(B) transfers of funds from a public entity; or

(C) certifications of expenditures by a public entity
that represents expenditures eligible for federal match.

(2) A Board’ s performance in raising and leveraging local
funds may make the Board eligible for incentive awards.

(b) Raising Local Funds to Access Federal Matching Funds
from the Commission.

(1) A Board shall manage the fund-raising of local re-
sources, including the selection of pledged and completed donations,
transfers, and certifications that are used by the Board to receive fed-
eral matching funds through the Commission.

(2) A Board shall ensure that federal matching funds are
maximized by raising local funds in an amount equal to or more than
the federal funds.

(c) Documenting Pledged Donations, Transfers and Certifi-
cations. A Board shall maintain written documentation of pledged
donations, transfers and certifications that contain, at a minimum, the
following:

(1) the signature of the representative of the Board;

(2) the signature of the potential contributor;

(3) the potential contributor’s commitment to fulfill the
pledge of the donation, transfer or certification by paying or certifying
the funds to the Commission for use in a specific workforce area on
a set payment or certification schedule;

(4) the Board’ s commitment to use the donated or trans-
ferred funds as requested by the contributor, as long as it is consistent
with federal regulations at 45 CFR §98.53; and
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(5) sufficient information to determine that the funds will
be used in a manner consistent with 45 CFR §98.53.

(d) Submitting Pledged Donations, Transfers and Certifica-
tions for Acceptance by the Commission. A Board shall submit
pledged donations, transfers, and certifications to the Commission
for acceptance.

(e) Completing Donations, Transfers and Certifications.

(1) A Board shall ensure that donations of cash and
transfers of funds are paid to the Commission and that certifications
are also submitted to the Commission.

(2) Donations and transfers are considered complete to
the extent that the funds have been paid to the Commission.

(3) Certifications are considered complete to the extent
that a signed written instrument is delivered to the Commission that
reflects that the public entity has expended a specific amount of funds
on eligible child care services.

(f) Reporting. A Board shall report information relating
to pledged and completed donations, transfers and certifications in
the monthly expenditure and service level reports as referenced in

§800.83 of this title (relating to Funds Utilization and Service Level
Plan and Reports).

(g) Monitoring. A Board shall monitor fund-raising activities
and the expenditure of any resulting funds to ensure that expenditures
of unmatched federal funds available through the Commission do not
exceed an amount that corresponds to the donations, transfers and
certifications that are completed by the end of the program year.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 19, 2000.

TRD-200002753
J. Randel (Jerry) Hill
General Counsel
Texas Workforce Commission
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 463-8812

♦ ♦ ♦
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WITHDRAWN  RULES
An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing a
notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after filing as specified by the agency withdrawing the action. If a proposal is not adopted or withdrawn
within six months of the date of publication in the Texas Register, it will automatically be withdrawn by the
office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.



TITLE 7. BANKING AND SECURITIES

Part 6. CREDIT UNION DEPARTMENT

Chapter 91. CHARTERING, OPERATIONS,
MERGERS, LIQUIDATIONS

Subchapter E. DIRECTION OF AFFAIRS
7 TAC §91.502

The Credit Union Department has withdrawn from consideration
proposed new §91.502, which appeared in the February 11,
2000, issue of the Texas Register (25 TexReg 1011).

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002898
Harold E. Feeney
Commissioner
Credit Union Department
Effective date: April 21, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
7 TAC §91.510

The Credit Union Department has withdrawn from consideration
proposed new §91.510, which appeared in the February 11,
2000, issue of the Texas Register (25 TexReg 1012).

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002900
Harold E. Feeney
Commissioner
Credit Union Department
Effective date: April 21, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY

Part 1. TEXAS NATURAL RESOURCE
CONSERVATION COMMISSION

Chapter 114. CONTROL OF AIR POLLUTION
FROM MOTOR VEHICLES

Subchapter H. LOW EMISSION FUELS

Division 3. REFORMULATED GASOLINE
30 TAC §§114.322, 114.324, 114.326, 114.327, 114.329

The Texas Natural Resource Conservation Commission (com-
mission) withdraws the proposal to adopt new §114.322 (Con-
trol Requirements), §114.324 (Registration of Gasoline Produc-
ers and Importers), §114.326 (Recordkeeping Requirements),
§114.327 (Exemptions), and §114.329 (Affected Counties and
Compliance Dates) based on an analysis of the comments re-
ceived on this proposal. These revisions were proposed to
Chapter 114 (Control of Air Pollution from Motor Vehicles), Sub-
chapter H (Low Emission Fuels), new Division 3 (Reformulated
Gasoline), and to the state implementation plan (SIP). The pro-
posed new sections were published in the December 31, 1999
issue of the Texas Register (24 TexReg 11933).

The commission evaluated the comments received on the
proposal to implement a state reformulated gasoline (RFG)
program requiring gasoline which meets the federal Phase
II RFG standards to be implemented in the additional eight
counties making up the Dallas/Fort Worth (DFW) consolidated
metropolitan statistical area. The additional counties that were
proposed to be included are: Ellis, Henderson, Hood, Hunt,
Johnson, Kaufman, Parker, and Rockwall Counties.

The commission received comments both in support of and
in opposition to the proposal. Comments supporting the
proposal were generally in support of additional controls to
address air quality concerns. However, the majority of the
comments opposing the proposal were in regard to concerns
over water quality issues associated with the increased use of
methyl tertiary butyl ether (MTBE) anticipated from expanding
the RFG program to additional counties. Other opposing
commenters questioned the legality of expanding the RFG
program, requested additional controls on sulfur in gasoline,
questioned the timing of the proposed implementation date,
and requested that the commission adopt statewide clean fuel
regulations instead of regional controls.

The commission’s decision to withdraw this proposal is due in
part to the concerns over water quality issues associated with
the increased use of MTBE anticipated from expanding the
RFG program. In its September 15, 1999 report, "Achieving
Clean Air and Clean Water: The Report of the Blue Ribbon
Panel on Oxygenates in Gasoline," United States Environmental
Protection Agency’s (EPA’s) Blue Ribbon Panel on MTBE
recognized the potential threat MTBE poses to water quality and
recommended that the oxygenate mandate for RFG be removed
and that clarification be provided on federal and state authority
to regulate and/or eliminate the use of gasoline additives
including MTBE. The commission supported the Blue Ribbon
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Panel’s recommendations and understands that these issues
are still under discussion. The commission will continue to
closely monitor developments relating to the MTBE/oxygenate
issues. Once these issues have been resolved, the state
will reevaluate the necessity for additional gasoline control
strategies in the DFW area.

The commission’s decision to withdraw this proposal is also
based on the EPA’s new federal low sulfur gasoline regulations,
which were finalized in December 1999, which require all
gasoline, including reformulated and conventional gasoline, to
meet a 30 part per million sulfur content standard beginning
in 2004. These new federal gasoline rules will result in a low
sulfur conventional gasoline that does not have the oxygenate
requirement associated with federal RFG. In addition, since
the DFW ozone nonattainment area is required to have three
years of emissions monitoring data demonstrating the area’s

compliance to the national ambient air quality standard for
ozone in order to support the 2007 attainment demonstration,
the implementation of the federal low sulfur gasoline in 2004
should provide the DFW area the necessary time to allow the
results of this program to be realized through air emissions
monitoring data.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002855
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: April 21, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
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ADOPTED RULES
An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation of
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TITLE 7. BANKING AND SECURITIES

Part 6. CREDIT UNION DEPARTMENT

Chapter 91. CHARTERING, OPERATIONS,
MERGERS, LIQUIDATIONS

Subchapter A. GENERAL RULES
7 TAC §91.104

The Texas Credit Union Commission adopts an amendment to
§91.104 concerning the public notice of certain requests for
approval by the commissioner. The amendment is adopted
without change to the proposed text published in the February
11, 2000 issue of the Texas Register (25 TexReg 999).

The amendment adds paragraph (5) to subsection (a), which
requires notice of a request by a foreign credit union to do
business in Texas to be published in the Texas Register and
the department newsletter. This requirement was previously
stated in §91.211 which is being repealed. Upon adoption of
this amendment all application-related publication requirements
established by the Commission will be set forth in §91.104 for
easy reference.

One comment was received on this rule from Brownsville
Teachers’ Credit Union (BTCU). In its letter BTCU questions
the need for the Credit Union Department to publish notice
of charter expansions and/or alternations in both the Texas
Register, which is required by statute, and the Department
newsletter. In response the Commission would point out that
Texas Finance Code §122.005(b) states that the Commission
by rule shall provide for other appropriate public notice of
the request. The Commission believes that publication in
the department newsletter meets the requirement for other
appropriate public notice.

The amendment is adopted under the provisions of §15.402
of the Texas Finance Code . The Credit Union Commission
interprets this section to authorize the Commission to adopt
reasonable rules necessary for administering Subtitle D, Title 3,
Texas Finance Code (Texas Credit Union Act).

The specific sections affected by this amendment are Texas
Finance Code §122.005 and §122.013.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002880
Harold E. Feeney
Commissioner
Credit Union Department
Effective date: May 11, 2000
Proposal publication date: February 11, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
7 TAC §91.105

The Texas Credit Union Commission adopts new §91.105 per-
taining to applications for authorization from the commissioner.
The new rule is adopted without change to the proposed text
published in the February 11, 2000 issue of the Texas Register
(25 TexReg 1000).

The new rule allows the commissioner to accept applications
and other forms prescribed by federal or other state regulators in
lieu of the commissioner’s forms. The commissioner, however,
would have the authority to require additional information if the
Department prescribed form did not provide the information
needed to render a decision or to comply with governing
statutes and rules.

No comments were received on the proposal.

The new rule is adopted under the provisions of §15.402 of the
Texas Finance Code. The Credit Union Commission interprets
the section to allow it to adopt reasonable rules necessary for
administering Subtitle D, Title 3, Texas Finance Code (Texas
Credit Union Act).

The specific sections affected by this rule are Texas Finance
Code §§ 122.001, 122.011, 122.152, and 122.203.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002881
Harold E. Feeney
Commissioner
Credit Union Department
Effective date: May 11, 2000
Proposal publication date: February 11, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
7 TAC §91.110
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The Texas Credit Union Commission adopts new §91.110 per-
taining to protest procedures for applications for authorization
from the commissioner. The amendment is adopted without
change to the proposed text published in the February 11, 2000
issue of the Texas Register (25 TexReg 1000). The new rule
replaces existing §91.204 whose repeal is published elsewhere
in this issue of the Texas Register.

Section 91.110 is substantially the same as the existing §91.204
with two exceptions. Language has been added to reference the
statutory requirement that notice of applications be published
in the Texas Register. The new rule also states that the
commissioner can prescribe the form of the notice of protest.

One comment was received from Educational Employees Credit
Union, which opines that thirty days is not sufficient time for a
credit union opposed to a field of membership application to file
a notice of protest. The commenter suggests that a sixty-day
comment period would be more appropriate. The Commission
does not agree with the commenter that a protesting credit
union only has thirty days to become aware of the application,
determine its effects, and prepare and file a comprehensive
appeal. A credit union applying for a field of membership
application is required to identify any potential overlaps and is
expected to contact the overlapped credit union to arrive at a
resolution. This process almost always occurs before the actual
application is filed with the Department. Therefore, a protesting
credit union has the ability at the point of contact to begin
gathering documentation necessary to support that an overlap
would pose a threat to its welfare and stability. The Commission
believes that extending the comment period to sixty days would
only unnecessarily prolong the process.

The new rule is adopted under the provisions of §§15.402,
122.007 and 122.011 of the Texas Finance Code. The Commis-
sion interprets §15.402 of the Texas Finance Code to authorize
the Credit Union Commission to adopt reasonable rules neces-
sary for administering Subtitle D, Title 3, Texas Finance Code
(Texas Credit Union Act). The Commission interprets §122.007
to require the Commission by rule to provide for the appeal of a
commissioner’s order relating to an application to incorporate,
The Commission interprets §122.011 to require the Commission
by rule to provide for the appeal of a commissioner’s decision
on an amendment to the articles of incorporation or bylaws.

The specific sections affected by this rule are Texas Finance
Code §§122.007, 122.011, and 122.153.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002882
Harold E. Feeney
Commissioner
Credit Union Department
Effective date: May 11, 2000
Proposal publication date: February 11, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
7 TAC §91.115

The Texas Credit Union Commission adopts new §91.115 per-
taining to safety at unmanned teller machines. The amendment
is adopted without change to the proposed text published in

the February 11, 2000 issue of the Texas Register (25 TexReg
1001). The new rule replaces subsection (b) of existing §91.204
whose repeal is published elsewhere in this issue of the Texas
Register.

The new rule incorporates the language currently contained in
subsection (b) of §91.401 and incorporates new language which
makes the rule conform more to the requirements of Texas
Finance Code, Chapter 59, Subchapter D, relating to safety at
unmanned teller machines.

No comments were received on the proposal.

The new rule is adopted under the provisions of §59.310 of
the Texas Finance Code. The Commission has interpreted
this section to authorize the Credit Union Commission to adopt
rules to implement Subchapter D of Chapter 589, Texas Finance
Code.

The specific sections affected by this rule are Texas Finance
Code §§59.301-59.310.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002883
Harold E. Feeney
Commissioner
Credit Union Department
Effective date: May 11, 2000
Proposal publication date: February 11, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
7 TAC §91.120

The Texas Credit Union Commission adopts new §91.120
pertaining to the posting of notice regarding certain loan
agreements. The amendment is adopted without change to the
proposed text published in the February 11, 2000 issue of the
Texas Register (25 TexReg 1002).

Texas Finance Code §26.02 requires all financial institutions,
including credit unions, to post notices informing members that
certain loan agreements must be in writing. By incorporating
this requirement into the commission rules, credit unions will be
become more knowledgeable of the requirement, thus ensuring
compliance.

One credit union, USE Credit Union, filed a comment on the
proposal on the basis that posting such a notice is "...unlikely to
have any effect other than creating confusion." The commenter
also states the belief that Texas law does not require that agree-
ments be in writing in order to be enforceable. Responding to
the first point, credit unions are already required by law to post
notices informing members that certain loan agreements must
be in writing. This rule simply makes it easier for credit unions
to obtain the posting requirements. In response to the sec-
ond point, §26.02(b) specifically states that a loan agreement
in which the amount involved exceeds $50,000 in value is not
enforceable unless the agreement is in writing and signed by
the party to be bound or by that party’s authorized representa-
tive.

The new rule is adopted under the provisions of §15.402 of
the Texas Finance Code. The Commission interprets this
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section to authorize adoption of reasonable rules necessary for
administering Subtitle D, Title 3, Texas Finance Code (Texas
Credit Union Act), as well as to enforce other state statutes
applicable to state-chartered credit unions.

The specific section affected by this rule is Texas Finance Code
§26.02.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002884
Harold E. Feeney
Commissioner
Credit Union Department
Effective date: May 11, 2000
Proposal publication date: February 11, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
Subchapter B. ORGANIZATION PROCEDURES
7 TAC §91.201

The Texas Credit Union Commission adopts new §91.201
pertaining to incorporation procedures, without change to the
proposed text published in the February 11, 2000 issue of
the Texas Register (25 TexReg 1003). The new rule replaces
existing §91.203, whose repeal is published elsewhere in this
edition of the Texas Register.

New §91.201 sets forth the procedures for processing an
application to incorporate a new credit union and is substantially
the same as the existing §91.203 with one exception. Language
has been added to reference the statutory requirement that
the commissioner consider the extent of a potential field of
membership overlap on the welfare and stability of the applicant
and other affected credit unions. Specifically, the new rule
establishes four situations in which the commissioner would
not consider an overlap to be adverse to the overlapped credit
union. For situations in which a potential overlap would have
an adverse impact on another credit union and consequently
exclusionary language is deemed necessary, the rule would
grant protection for only 24 months. The commissioner is given
the authority to extend the period for an additional 24 months
for good cause shown.

Comments on the proposal were received from USE Credit
Union, Educational Employees Credit Union, and Southwest
Resource Credit Union. Southwest Resource Credit Union
sought clarification on certain wording. They also questioned,
as did USE Credit Union, how the Commission arrived at the
threshold of groups of 300 or less. The Commission believes
that a precedent for groups under 300 has been established.
Specifically, a credit union that has adopted Option 4 of the
Standard Bylaws for Texas State-Chartered Credit Union has
the ability to add to its field of membership occupational groups
with less than 300 employees that are located within 10 miles
of the credit union’s office and not already served by another
credit union without having to file an application for approval
with the Commissioner.

Both Educational Employees Credit Union and USE Credit
Union addressed the potential burden placed upon the incor-
porators of new credit unions of researching and attempting

to resolve potential field of membership overlaps with existing
credit unions. The Commission does not consider this require-
ment to be a burden. Economic advisability is a major factor in
determining whether a credit union will be chartered. An impor-
tant consideration is the degree of support from the proposed
field of membership. The applicant must be able to demon-
strate that membership support is sufficient to ensure viability.
If the proposed credit union does not investigate the possibility
of overlaps with other state and federal credit unions, it will not
be able to demonstrate the new institution’s beneficial effect in
meeting the convenience and needs of the proposed member-
ship.

The new rule is adopted under the provisions of §15.402 of the
Texas Finance Code. The Commission interprets this section as
authorizing the Credit Union Commission to adopt reasonable
rules necessary for administering Subtitle D, Title 3, Texas
Finance Code (Texas Credit Union Act).

The specific sections affected by this rule are Texas Finance
Code §§ 122.001 and 122.006.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002885
Harold E. Feeney
Commissioner
Credit Union Department
Effective date: May 11, 2000
Proposal publication date: February 11, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
7 TAC §91.202

The Texas Credit Union Commission adopts new §91.202
pertaining to the form of bylaws and amendments to articles
of incorporation and bylaws, which is adopted without change
to the proposed text published in the February 11, 2000 issue
of the Texas Register (25 TexReg 1003). The new rule replaces
existing §91.206 which is being repealed elsewhere in this
edition of the Texas Register.

The new §91.202 is substantially the same as the existing
§91.206 with the following exceptions. To begin, language re-
quiring notice of an application has been deleted as that re-
quirement is already set forth in §91.104 pertaining to notice
of applications. Secondly, language stating that the commis-
sioner may approve an amendment to the standard bylaws if it
is consistent with the purposes of the Texas Credit Union Act
and does not violate the Act or rules adopted thereunder is al-
ready stated in the Act. Therefore, this provision is redundant.
Lastly, the subsection in existing §91.206 related to the commis-
sioner considering adoption of a standard bylaw amendment if
requested by 25 or more credit unions is considered unneces-
sary. All requests for changes to the Standard Bylaws for State
Chartered Credit Unions are submitted to the Commission as
part of the agenda packets for the Commission’s public meet-
ings. The Commission then has the authority to act upon the
request if deemed appropriate.

One comment on the proposal was received from Dallas
Teachers Credit Union regarding subsection (d) that requires
a written application for any amendment. The commenter
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believes that there may be situations where a "standard bylaw
amendment" could be adopted by the department and made
available to credit unions for adoption without the necessity
of a formal approval process. The Commission currently
has the ability to establish standard bylaw amendments, and
optional bylaw language pertaining to field of membership and
late penalties already exists. However, Texas Finance Code
§122.011 requires a credit union to submit amendments to its
bylaws to the commissioner for approval or disapproval. In
addition to the statutory requirement, requiring a credit union
to submit an application to add a standard bylaw amendment
allows the Department to retain a current set of bylaws in its
files for administrative purposes, which is essential as a credit
union’s bylaws on file with the Department are subject to open
records requests.

The new rule is adopted under the provisions of §15.402 of the
Texas Finance Code. The Commission interprets this section as
authorizing the Credit Union Commission to adopt reasonable
rules necessary for administering Subtitle D, Title 3, Texas
Finance Code (Texas Credit Union Act).

The specific sections affected by this rule are Texas Finance
Code §§ 122.002 and 122.011.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002886
Harold E. Feeney
Commissioner
Credit Union Department
Effective date: May 11, 2000
Proposal publication date: February 11, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
Chapter 91. CHARTERING, OPERATIONS,
MERGERS, LIQUIDATIONS
The Texas Credit Union Commission adopts the repeal of
§91.203 Incorporation Procedures; §91.204 Protest Proce-
dures; §91.206 Form of Bylaws; Amendments to Articles of In-
corporation and Bylaws; §91.211 Application for a Certificate of
Authority to do Business in the State of Texas; §91.401 Gen-
eral Powers; §91.402 Records Retention; §91.503 Eligibility to
Hold Office and Removal of Directors; and §91.507 Financial
Reporting; Audits and Verification of Accounts without changes
to the proposal published in the February 11, 2000 issue of the
Texas Register (25 TexReg 1004).

These rules are being repealed as a result of new rules being
adopted in conjunction with the Commission’s four-year Rule
Review. The new rules are printed elsewhere in this issue of
the Texas Register.

No comments were received on the proposal to repeal these
sections.

Subchapter B. ORGANIZATION PROCEDURES
7 TAC §§91.203, 91.204, 91.206, 91.211

The repeals are adopted under the provisions of §15.402 of the
Texas Finance Code, which is interpreted as authorizing the

commission to adopt reasonable rules. The specific sections
affected by the repeal of these rules are §§122.001, 122.006,
122.007, 122.011, and 122.013 of the Texas Finance Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002894
Harold E. Feeney
Commissioner
Credit Union Department
Effective date: May 11, 2000
Proposal publication date: February 11, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
Subchapter D. POWERS OF CREDIT UNIONS
7 TAC §91.401, §91.402

The repeals are adopted under the provisions of §15.402 of the
Texas Finance Code, which is interpreted as authorizing the
commission to adopt reasonable rules. The specific sections
affected by these repeals are §123.001 and §123.110 of the
Texas Finance Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002895
Harold E. Feeney
Commissioner
Credit Union Department
Effective date: May 11, 2000
Proposal publication date: February 11, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
Subchapter E. DIRECTION OF AFFAIRS
7 TAC §91.503, §91.507

The repeals are adopted under the provisions of §15.402 of the
Texas Finance Code, which is interpreted as authorizing the
commission to adopt reasonable rules. The specific sections
affected by the repeal of these rules are §122.054 and §122.102
of the Texas Finance Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002896
Harold E. Feeney
Commissioner
Credit Union Department
Effective date: May 11, 2000
Proposal publication date: February 11, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
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Chapter 91. CHARTERING, OPERATIONS,
MERGERS, LIQUIDATIONS

Subchapter B. ORGANIZATION PROCEDURES
7 TAC §91.205

The Texas Credit Union Commission adopts new §91.205
pertaining to use of "credit union" name. The rule is adopted
with one non-substantive change to the proposed text published
in the February 11, 2000 issue of the Texas Register (25 TexReg
1005).

The new rule allows credit unions to do business under an
assumed name provided that the official name is used in all
official or legal communications or documents, the credit union
has received authority from the commissioner to use the name,
and the credit union has registered with the Secretary of State
and appropriate county authority. The rule also requires the
credit union to ensure that its members are aware that the DBA
is the same credit union for share/deposit insurance coverage
purposes.

Comments on the proposal were received from Dallas Teachers
Credit Union, Educational Employees Credit Union, and the
Texas Credit Union League. Two of the commenters felt that
paragraphs (1) through (3) in subsection (e) are unnecessarily
burdensome. The Commission agrees that as long as a
credit union using an assumed name communicates to its
members that the "DBA" is not a separate credit union and
that their shares are not separately insured, then the method
for communicating this to its membership should be left to the
board of directors. Therefore, proposed paragraphs (1) through
(3) of subsection (e) are not adopted. There was also concern
expressed by one of the commenters that enforcing this rule
may become a major function of the department thereby posing
a financial hardship to the Department. The Commission does
not believe this will occur given that small number of credit
unions to date that do business under an assumed name.

The new rule is adopted under the provisions of §15.402 of
the Texas Finance Code, which the Commission interprets as
authorizing the Credit Union Commission to adopt reasonable
rules necessary for administering Subtitle D, Title 3, Texas
Finance Code (Texas Credit Union Act).

The specific sections affected by the new rule are Texas Finance
Code §§ 15.4022 and 122.003.

§91.205. Use of Credit Union Name.

(a) Unless changed by a bylaw amendment approved by the
commissioner in accordance with the Act and these rules, a credit
union shall do business under the name in which its charter was
issued. In addition to the official charter name, a credit union may
do business under an assumed name. However, the official name
as it appears in the bylaws must be used in all official or legal
communications or documents.

(b) A credit union shall not do business under any name other
than its official name until it has registered the designation with the
Secretary of State and the appropriate county clerk, and has received
from the commissioner a certificate of authority to use an assumed
business name.

(c) The commissioner shall not issue a certificate of authority
to use an assumed business name if the designation might mislead the
public or is not readily distinguishable from, or is deceptively similar

to, a name of another credit union lawfully doing business and that
has established an office in this state.

(d) It is the responsibility of the credit union officials to
make every reasonable attempt to comply with state and federal law
applicable to corporate names.

(e) A credit union that intends to use an assumed name
shall take reasonable steps to ensure that members will not become
confused and believe that its different facilities will be mistaken for
separate credit unions or that the shares and deposits in the different
facilities are separately insured.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002887
Harold E. Feeney
Commissioner
Credit Union Department
Effective date: May 11, 2000
Proposal publication date: February 11, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
7 TAC §91.210

The Texas Credit Union Commission adopts new §91.210
pertaining to foreign credit unions receiving a certificate of
authority to do business in the state of Texas. The rule is
adopted with non-substantive changes to the proposed text
published in the February 11, 2000 issue of the Texas Register
(25 TexReg 1006). The rule is replacing existing §91.211
whose repeal is published elsewhere in this edition of the Texas
Register.

The new §91.210 is substantially the same as the existing
§91.211 with the following exceptions. Firstly, a definition of
"foreign credit union" has been added. Secondly, the require-
ment for publishing notice of an application for a certificate of
authority has been deleted; this requirement is being added to
§91.104 relating to notice of applications. Thirdly, language has
been added to require credit unions from other countries that
are allowed to operate branches within Texas by virtue of a fed-
eral treaty or agreement between the U.S. and a foreign county
to follow the Act and commission rules. Lastly, language has
been added to indicate that the commissioner can enter into
supervisory agreements with the foreign credit union and/or its
regulator to facilitate examination and supervision of the foreign
credit union.

One comment was received from Dallas Teachers Credit Union
pointing out that the definition of a foreign credit union in the
rule differs from that contained in the enabling statute, thereby
creating a loophole for foreign credit unions to escape regulation
with in Texas. To correct the oversight, the clause " ...and
has its main or principal office in another state or country"
has been deleted from subsection (a) and the phrase "or
otherwise organized" has been added. The commenter also
pointed out that subsection (d) can be construed to supersede
Texas law with regard to the applicability and conflict of laws.
The Commission agrees and has removed paragraphs (1)
through (3) and added the language "...all applicable Texas
laws, including those laws regarding home equity lending, loan
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interest rates, and consumer protection, to the same extent that
those laws apply to a Texas credit union."

The new rule is adopted under the provisions of §§15.402 and
122.013 of the Texas Finance Code. The Commission interprets
§15.402 as authorizing the Credit Union Commission to adopt
reasonable rules necessary for administering Subtitle D, Title 3,
Texas Finance Code (Texas Credit Union Act); and §122.013
as authorizing the Commission to promulgate rules applicable
to foreign credit unions doing business in the state of Texas.

The specific sections affected by this rule are Texas Finance
Code §§ 122.013 and 15.411.

§91.210. Certificate of Authority to Do Business in the State of Texas.

(a) Definition. Foreign credit union, as used in this chapter,
means a credit union that is not chartered or otherwise organized
under the laws of this state or the United States.

(b) Application. Prior to commencing business in this state, a
foreign credit union is required to file a written application supported
by such information and data as the commissioner may require to
make the findings necessary for the issuance of a certificate of
authority pursuant to Finance Code §122.013.

(c) Approval. The application shall not be approved unless
the commissioner finds that the applicant:

(1) is acting in good faith and the application does not
contain a material misrepresentation;

(2) is financially sound and has no supervisory problems;

(3) will conduct its operations in the State of Texas in
accordance with the intent and purpose of the Act and Commission
rules;

(4) has provided evidence of compliance with the Finance
Code, § 201.102 concerning registering with the secretary of state to
do business in Texas;

(5) has share and deposit insurance equivalent to that
required for credit unions organized under the Act;

(6) has paid a permit fee of $500 for each and every
branch office proposed to be established in the State of Texas;

(7) has fidelity bond coverage satisfactory to the commis-
sioner; and

(8) has provided all other information the commissioner
may require.

(d) Compliance with Texas law. A credit union chartered by
another state shall comply with all applicable Texas laws, including
those laws regarding home equity lending, loan interest rates, and
consumer protection, to the same extent that those laws apply to a
Texas credit union.

(e) Federal treaties. If a treaty or agreement exists between
the United States and a foreign country which requires the commis-
sioner to permit a foreign credit union to operate a branch in this state
and the commissioner determines that the applicant has substantially
the same characteristics as a credit union organized under the Act,
then the applicant must comply with all provisions of the Act and
commission rules, unless otherwise permitted by this section.

(f) Financial statements. Each foreign credit union that is
operating a branch office within the State of Texas shall furnish to
the commissioner a copy of its annual audited financial statements, if
any, or other statements of financial conditions as the commissioner
may require.

(g) Examinations. The commissioner is authorized to exam-
ine the books and records of any branch office operated in the State
of Texas by a foreign credit union. The costs of examination, as
prescribed in § 97.113(d) of this title (relating to Supplemental Ex-
aminations), must be fully borne by the foreign credit union. The
supplemental examination fee may be waived or reduced at the dis-
cretion of the commissioner.

(h) Agreements with other regulators. The commissioner
shall enter into supervisory agreements with the foreign credit union
regulators and, as necessary, the foreign credit unions, as authorized
by Finance Code § 15.411, to resolve any conflict of laws and
to specify the manner in which the examination, supervision, and
application processes will be coordinated with the regulators. The
agreement may also prescribe the applicable laws governing the
powers and authorities of the foreign branch and may address, but
are not limited to, corporate governance and operational matters. The
agreement, however, shall not limit the jurisdiction or authority of
the commissioner to examine, supervise and regulate a foreign credit
union that is operating or seeking to operate a branch in this state or
to take any action or issue any order with respect to that branch.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002915
Harold E. Feeney
Commissioner
Credit Union Department
Effective date: May 11, 2000
Proposal publication date: February 11, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
Subchapter D. POWERS OF CREDIT UNIONS
7 TAC §91.401

The Texas Credit Union Commission adopts new §91.401
pertaining to operational powers of credit unions. The rule
is adopted with non-substantive changes to the proposed text
published in the February 11, 2000 issue of the Texas Register
(25 TexReg 1007). This rule replaces existing §91.401 whose
repeal is published elsewhere in this issue of the Texas Register.

The adopted rule is comprised of five subsections. Subsection
(a) retains the requirement that credit unions receive prior
approval before exceeding the 5.0% fixed assets-to-total assets
limitation, further defines the term "fixed assets," and adds
certain requirements concerning transactions with insiders.
Subsection (b) requires member and Department notification
if a credit union office is closed. Subsection (c) expressly
authorizes a credit union to enter into service contracts for credit
union services/activities that relate to the daily operations of
a credit union. Subsection (d) allows credit unions to provide
required notices electronically to their members provided certain
conditions are met. Lastly, subsection (e) allows credit unions
to charge a user fee for shared electronic terminals provided
notice is given to the user.

Comments were received from the Texas Credit Union League
and five credit unions–Educational Employees Credit Union,
Dallas Teachers Credit Union, Brownsville Teachers Credit
Union, Southwest Resource Credit Union, and USE Credit
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Union. Two parties commented on retaining the fixed asset
limitation waivers set forth in the current rule. The commenters
believe that a basis other than fixed assets as a percentage of
total assets would be appropriate; specifically, they recommend
establishing fixed asset limitation thresholds based on a credit
union’s capital/assets ratio. The Commission opines that while
a strong net worth position may mitigate some of the adverse
effects of a credit union’s heavy investment in fixed assets,
the relevance of the 5% limitation is still appropriate in today’s
market place. A credit union is limited to its internal ability to
generate income to augment its capital. Non-earning assets
in excess of 5% is a significant drain on earnings and may
compromise a credit union’s ability to grow and cover its losses.
Further, it should be noted that this limitation is not a prohibition.
Credit unions with the financial ability and wherewithal to handle
additional fixed assets may apply for a waiver.

One commenter questioned the need to address notification
of office closings in the rules, stating this is a matter of pro-
viding good member service and should be left to the credit
union. While the Commission philosophically agrees with the
commenter, member complaints received by department staff
indicates that credit unions do not always provide adequate no-
tice of closings to members, which can cause great inconve-
nience and potentially pose a hardship to a member. Members
must be given adequate notice to make other financial arrange-
ments if an office closing may result in inadequate service to
the member.

Two comments filed regarding subsection (c) indicate to the
Commission that further clarification as to the nature of the
services subject to the rule is needed. The words "credit
union" were added to the subject heading to clarify that the new
subsection applies only to authorized services and activities
ordinarily performed by the credit union that are planned on
being outsourced to third parties.

Three comments were received on subsection (d). Two of
the comments proposed language changes for clarification pur-
poses. The Commission has adopted most of those changes.
One comment addressed the proposed requirement that the
credit union’s computer system cannot automatically delete an
electronic notification. The Commission modified this paragraph
to require credit unions to retain evidence of the notifications in
accordance with the records retention rule. One commenter
also opined that the requirements of subsection (d) places an
undue burden on credit unions and, to some extent, members.
The Commission disagrees. Various state and federal laws re-
quire disclosure of certain notifications to members. These have
been traditionally made in writing. If a credit union wants to
provide such notices electronically, then there must be some
mechanism in place to demonstrate that the proper disclosures
were made. The rule requires credit unions to ensure that such
a mechanism is in place.

One comment was received on subsection (e) regarding the
disclosure of user fees to non-credit union members. The pur-
pose of this subsection is to specifically authorize credit unions
to charge non-member users of shared electronic terminals, if
the credit union so chooses, provided the charge is disclosed to
the non-member. Based on the comment received, language
was added to make this clear and to indicate that the credit
unions must comply with applicable federal law.

The new rule is adopted under the provisions of §15.402 of the
Texas Finance Code, which is interpreted as authorizing the

Credit Union Commission to adopt reasonable rules necessary
for administering Subtitle D, Title 3, Texas Finance Code (Texas
Credit Union Act).

The specific section affected by this rule is Texas Finance Code
§123.001.

§91.401. Operational Powers.

(a) Purchase, lease and sale of property.

(1) Fixed assets. For the purposes of this rule, the
term means real property, premises, and furniture, fixtures and
equipment as defined herein. Premises include real property with
any improvements or leasehold interest where the credit union
transacts or intends to transact business. Furniture, fixtures and
equipment includes all office furnishings (e.g. tables, chairs, desks,
file cabinets, curtains, drapes, rugs, etc.), office machines, word
processing equipment, computer hardware and software, automated
terminals, and heating and cooling equipment. The term does not
extend to any real property which may be conveyed to the credit
union in satisfaction of debts previously contracted in the course of
business, nor to such real estate as the credit union shall purchase at
sale on judgements, decrees, mortgage or deed of trust foreclosures
under A security agreement held by the credit union, but a credit
union shall not bid at such sale a larger amount than is necessary to
satisfy the debts and costs owed the credit union.

(2) Limitations. A credit union may purchase fixed assets
or enter into a contract for the purchase or lease of fixed assets
primarily for its own use in conducting business if the aggregate
of all such investments does not exceed five percent of total assets.

(3) Restrictions. A credit union shall not purchase real
estate (land or buildings) for the principal purpose of engaging in
real estate rentals or speculation.

(4) Transactions with insiders. Without the prior approval
of a disinterested majority of the board of directors recorded in the
minutes or, if a disinterested majority cannot be obtained, the prior
written approval of the commissioner, a credit union may not directly
or indirectly:

(A) sell or lease an asset of the credit union to a
director, committee member, or senior executive staff; or

(B) purchase or lease an asset in which a director,
committee member, or senior executive staff has an interest.

(5) Use requirement. If real property or leasehold interest
is acquired for future expansion, the credit union must partially satisfy
the "primarily for its own use in conducting business" requirement
within five years after the credit union makes the investment.

(6) Waiver. The commissioner may, upon written appli-
cation, waive or modify any of the limitations or restrictions placed
on the investment of fixed assets.

(7) Written application. A credit union shall submit such
statements and reports as the commissioner may, in his discretion,
require in support of a waiver or modification of the limits imposed
upon the investment of fixed assets. Such reports and statements shall
include but not be limited to:

(A) a description of the proposal in terms of cost,
usage, location and method of financing;

(B) a statement of the economic advantage and disad-
vantages relating to the proposed investment; and

(C) current and past financial data of the credit union.
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(b) Closing of an office. A credit union may permanently
close any of its established offices. The credit union shall provide
notice to its members and the department no later than 60 days prior
to the proposed closing. The credit union shall also post a notice to
members in a conspicuous manner on the premises of the effected
office at least 30 days prior to the proposed closing.

(c) Credit union service contracts. A credit union may enter
into contractual agreements with one or more credit unions or other
organizations for the purpose of engaging in authorized activities and/
or services that relate to the daily operations of the credit union.
Agreements must be in writing and shall advise all parties that
the activities and services may be subject to commission rules and
examination by the commissioner to the extent permitted by law.

(d) Electronic notification. A credit union may, in accordance
with written board policy, satisfy any "written" notification require-
ment of the Act, commission rules, or the credit union’s bylaws by
electronic means provided:

(1) the member agrees in writing or electronically to use
electronic instead of hard-copy notifications;

(2) the member has the ability to print or download the
notification;

(3) evidence of the electronic notification is retained in
accordance with §91.405 (relating to Records Retention); and

(4) both the credit union and the member have the
capacity to receive electronic messages.

(e) User fee for shared electronic terminal. A credit union
that owns an electronic terminal that is connected to a shared network
may impose a fee on a non-member for the use of that terminal
if imposition of the fee is disclosed in compliance with applicable
federal law.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000

TRD-200002888
Harold E. Feeney
Commissioner
Credit Union Department
Effective date: May 11, 2000
Proposal publication date: February 11, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
7 TAC §91.405

The Texas Credit Union Commission adopts new §91.405 per-
taining to records retention, with the addition of non-substantive
changes to the proposed text published in the February 11,
2000 issue of the Texas Register (25 TexReg 1009). This rule
replaces existing §91.402, whose repeal is published elsewhere
in this issue of the Texas Register.

New §91.405 is substantially the same as the existing §91.402
with the following exceptions. First, subsection (a) specifies
that the retention period for each record starts from the last
entry or final action date and not from the inception of the
record. Second, subsection (b) clarifies that unless otherwise
stated in the rule, records may be retained in any form or format
as long as it meets certain conditions pertaining to retrieval or
reproduction. Third, board committee minutes are being added

to the ten-year retention schedule. Fourth, a requirement that
a credit union shall provide reasonable protection from damage
by fire and other hazards is being added. Lastly, a subsection
is being added that requires credit unions to furnish promptly
and at its own expense legible, true and complete copies of any
record requested by the Department that is required to be kept
by this section.

One comment was received from Dallas Teachers Credit Union
supporting the new rule and requesting the addition of a
provision that would make the retention period for any other
document not specifically addressed in the rule the longer of
five years or upon the expiration of an applicable statue of
limitations. The Commission agreed that such an addition would
be appropriate and inserted a new subsection (f). The following
subsections were renumbered accordingly.

The new rule is adopted under the provisions of §15.402 of
the Texas Finance Code, which is interpreted to authorize the
Credit Union Commission to adopt reasonable rules necessary
for administering Subtitle D, Title 3, Texas Finance Code (Texas
Credit Union Act).

The specific section affected by this rule is Texas Finance Code
§123.110.

§91.405. Records Retention.

(a) General. Every credit union shall make and keep current
accounts, books, and other records of all of its transactions in
sufficient detail to permit examination, audit and verification of
financial statements, schedules, and reports it is required to file with
the Department or which it issues to its members. Such accounts,
books and other records shall be maintained in appropriate form and
in sufficient detail to provide all of the information with respect to the
business of the credit union for such minimum periods as prescribed
by this section. The retention period for each record starts from the
last entry or final action date and not from the inception of the record.

(b) Manner of maintenance. Except for those records
described in subsection (c) of this section, records may be maintained
in whatever manner, form or format a credit union deems appropriate;
provided, however, the records required by this section must clearly
and accurately reflect the information required, provide an adequate
basis for the examination and audit of the information, and can
be retrieved in a readable and useable format. Records may be
maintained in hard copy, automated or electronic form provided
the records are easily retrievable, ready available for inspection,
and capable of being reproduced in a hard copy. A credit union
may contract with third party service providers to maintain records
required under this part.

(c) Permanent retention. The following records must be
retained permanently in their original form:

(1) charter, bylaws, articles of incorporation, and amend-
ments thereto;

(2) currently effective certificates or licenses to operate
under programs of various government agencies, such as a certificate
to act as issuing agent for the sale of United States savings bonds;
and

(3) currently effective membership applications, joint
membership agreements, payable on death agreements, share draft
agreements, signature cards, and any other currently effective
account agreements related to share or deposit accounts.

(4) A credit union board of directors may by policy elect
to maintain these membership records in other than original form after
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obtaining a legal opinion that the proposed methodology continues
all legal remedies as if the original has been retained.

(d) Ten year retention. Records which are significant to the
continuing operation of the credit union must be retained until the
expiration of ten years following the making of the record or the last
entry thereon or the expiration of the applicable statute of limitations,
whichever is later. The records are:

(1) minutes of meetings of the members, the board of
directors, and board committees;

(2) journal and cash record;

(3) general ledger and subsidiary ledgers;

(4) for active accounts, one copy of each individual share
and loan ledger or its equivalent;

(5) comprehensive annual audit reports including evi-
dence of account verification; and

(6) examination reports and official correspondence from
the department or any other government agency acting in a regulatory
capacity.

(e) Five year retention. The following records must be
retained until the expiration of five years following the making of
the record or the last entry thereon or the expiration of the applicable
statute of limitations, whichever is later:

(1) records related to closed accounts including member-
ship applications, joint membership agreements, payable on death
agreements, signature cards, share draft agreements, and any other
account agreements; loan agreements; and

(2) for an active account, any account agreement which
is no longer in effect.

(f) Other records. Subject to applicable law, any other
type of document not specifically delineated in this rule may be
destroyed after five years or upon expiration of an applicable statute
of limitations, whichever is longer.

(g) Data processing records. Provisions of this section apply
to records produced by a data processing system. Output reports that
substitute for standard conventional records or that provide the only
support for entries in the journal and cash record should be retained
for the minimum period specified in this rule.

(h) Protection and storage of records. A credit union shall
provide reasonable protection from damage by fire, flood and other
hazards for records required by this section to be preserved and, in
selection of storage space, safeguard such records from unnecessary
exposure to deterioration from excessive humidity, dryness, or lack
of proper ventilation.

(i) Records destruction. The board of directors shall adopt a
written policy authorizing the destruction of specified records on a
continuing basis upon expiration of specified retention periods.

(j) Records preservation. All state chartered credit unions
are required to maintain a records preservation program to identify
and store vital records in order that they may be reconstructed in
the event the credit union’s records are destroyed. Storage of vital
records is the responsibility of the board but may be delegated to
the responsible person(s). A vital records storage center should be
established at some location that is far enough from the credit union
office to avoid the simultaneous loss of both sets of records in the
event of a disaster. Records must be stored every calendar quarter
within 30 days following quarter-end at which time records stored

for the previous quarter may be destroyed. Stored records may be in
any form which can be used to reconstruct the credit union’s records.
This includes machine copies, microfilm, or any other usable copy.
The records to be stored shall be for the most recent month-end and
are:

(1) a list of all shares and/or deposits and loan balances
for each member’s account. Each balance on the list is to be identified
by an account name or number. Multiple balances of either shares or
loans to one account shall be listed separately;

(2) a financial statement/statement of financial condition
which lists all the credit union’s assets and liability accounts;

(3) a listing of the credit union’s banks, insurance policies
and investments. This information may be marked "permanent" and
updated only when changes are made.

(k) Records preservation compliance. Credit unions that have
some or all of their records maintained by an off-site data processor
are considered to be in compliance so long as the processor meets
the minimum requirements of this section. Credit unions that have
in-house capabilities shall make the necessary provisions to safeguard
the backup of data on a continuing basis.

(l) Reproduction of records. A credit union shall furnish
promptly, at its own expense, legible, true and complete copies of
any record required to be kept by this section as are requested by the
department.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002889
Harold E. Feeney
Commissioner
Credit Union Department
Effective date: May 11, 2000
Proposal publication date: February 11, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
Subchapter E. DIRECTION OF AFFAIRS
7 TAC §91.501

The Texas Credit Union Commission adopts new §91.501
pertaining to members’ eligibility to hold office, without changes
to the proposed text published in the February 11, 2000 issue
of the Texas Register (25 TexReg 1010). The rule replaces
existing §91.503 whose repeal is published elsewhere in this
edition of the Texas Register.

Section 91.501 is substantially the same as the existing §91.503
with two exceptions. Two provisions have been added to the
qualifications for a director: the prospective director cannot
have had a final judgment entered against him/her in a civil
action upon the grounds of fraud, deceit, or mispresentation;
nor can the individual have been personally made subject to an
operating directive for cause while serving as an officer, agency,
employee or representative of a financial institution. A new
subsection has also been added that authorizes a credit union
to establish continuing education requirements for directors.

Two credit unions filed comments on the proposal: Dallas
Teachers Credit Union and Brownsville Teachers Credit Union.
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The former commented that since the board can impose manda-
tory education requirements on directors, another category for
disqualification under subsection (e) could be a director’s failure
to comply with the education requirements in a timely manner
without good cause or some other mitigating factor. The Com-
mission determined that the educational requirement is best left
to the discretion of the board of directors and that the penalty
for failing to comply with an educational requirement established
by the board should be addressed at that level. The other com-
menter expressed a concern about not instituting a financial
cap on the amount that can be spent by the credit union on
board education. The Commission believes the board of direc-
tors should have the responsibility of establishing that amount
during the annual budget process. Excessive spending could
impair earnings and lead to a safety and soundness concern
that ultimately would be addressed by the Department’s exam-
iners during the course of an examination.

The new rule is adopted under the provisions of §15.402 of the
Texas Finance Code, which is interpreted as authorizing the
Credit Union Commission to adopt reasonable rules necessary
for administering Subtitle D, Title 3, Texas Finance Code (Texas
Credit Union Act); and §122.054 of the Texas Finance Code,
which authorizes the Commission to establish by rule the
qualifications for a director.

The specific section affected by this rule is Texas Finance Code
§ 122.054.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002890
Harold E. Feeney
Commissioner
Credit Union Department
Effective date: May 11, 2000
Proposal publication date: February 11, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
7 TAC §91.515

The Texas Credit Union Commission adopts new §91.515 per-
taining to financial reporting for credit unions, without changes
to the proposed text published in the February 11, 2000 issue
of the Texas Register (25 TexReg 1013). This rule replaces ex-
isting §91.507(a) whose repeal is published elsewhere in this
edition of the Texas Register.

Section §91.515 requires a credit union with $5 million or greater
in total assets to prepare and maintain its records and prepare
its financial statements in accordance with generally accepted
accounting principles (GAAP). Credit unions under $5 million
in assets would be able to use any other comprehensive basis
of accounting (OCBOA). Given all credit unions are currently
required to comply with GAAP, this change provides some
regulatory relief to the smaller credit unions. The new rule also
authorizes the commissioner to require reports in addition to
the semi-annual reports required by the Act.

One comment on the proposal was received from Dallas
Teachers Credit Union, which points out that federal credit
unions with total assets less than $10 million are exempt
from having to comply with GAAP. The commenter states that

this discrepancy between federal law and the Commission
requirement places small state-chartered credit unions at a
disadvantage. The Commission would point out that under
the current rule, all credit unions must comply with GAAP.
Therefore, the newly instituted $5 million asset thresholds is
granting regulatory relief to the smaller state-chartered credit
unions. For those credit unions $5 million and above, the
Commission believes that compliance with GAAP is warranted.

The new rule is adopted under the provisions of §15.402 of the
Texas Finance Code, which is interpreted as authorizing the
Credit Union Commission to adopt reasonable rules necessary
for administering Subtitle D, Title 3, Texas Finance Code (Texas
Credit Union Act).

The specific sections affected by this rule are Texas Finance
Code §§ 122.101 and 122.102.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002891
Harold E. Feeney
Commissioner
Credit Union Department
Effective date: May 11, 2000
Proposal publication date: February 11, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
7 TAC §91.516

The Texas Credit Union Commission adopts new §91.516
pertaining to audits and verifications, with one non-substantive
change to the proposed text published in the February 11,
2000 issue of the Texas Register (25 TexReg 1014). This
rule replaces subsections (b) through (d) of existing §91.507
whose repeal is published elsewhere in this edition of the Texas
Register.

Section 91.516 conforms credit unions’ annual audit require-
ments to those stated in Part 715 of the National Credit Union
Administration’s Rules and Regulations, which are equally ap-
plicable to federal and state-chartered credit unions.

Comments on the proposal were received from Dallas Teachers
Credit Union and Southwest Resource Credit Union. The latter
questioned whether subsection (b) pertaining to definitions and
subsection (d) pertaining to penalties for non-compliance are
necessary. The Commission, based on Department staff’s
comments, concluded that they are. Dallas Teachers Credit
Union opined that subsection (a) does not really serve a
purpose since state-chartered credit unions must follow the
federal requirements. The Commission, as part of the rule
review process, has determined that it is important for credit
unions to have a "one-stop" set of regulations to follow, and
that having a separate state rule will allow credit unions to more
readily identify the requirements they must follow.

In reviewing the proposal, Department staff noticed a non-
substantive wording change recommended by the Commission
was not made to the published proposal. This correction is now
being made to the last sentence in subsection (e). Specifically,
the word "allow" is being deleted and the word "obtain an" are
being inserted.
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The new rule is adopted under the provisions of §15.402 of
the Texas Finance Code, which is interpreted to authorize the
Credit Union Commission to adopt reasonable rules necessary
for administering Subtitle D, Title 3, Texas Finance Code (Texas
Credit Union Act).

The specific section affected by this rule is Texas Finance Code
§ 122.102.

§91.516. Audits and Verifications

(a) Audit requirements. The board of directors shall obtain
or cause to be performed an annual audit of the credit union in
accordance with generally accepted auditing standards by a licensee
of the Texas State Board of Public Accountancy or as permitted
under the provisions of part 715 of the National Credit Union
Administration’s rules and regulations (12 CFR, Chapter VII, Part
715).

(b) Definitions.

(1) A record-keeping deficiency is serious if the commis-
sioner reasonably believes that the board of directors and management
of the credit union have not timely met financial reporting objectives
and established practices and procedures sufficient to safeguard mem-
bers’ assets.

(2) A serious recordkeeping deficiency is persistent when
it continues beyond a usual, expected or reasonable period of time.

(c) Verification obligation. The board of directors shall, at
least once every two years, cause the share, deposit, and loan accounts
to be verified against the records of the credit union as prescribed in
§ 715.8 of the National Credit Union Administration’s Rules and
Regulations (12 CFR, Chapter VII, Part 715).

(d) Remedies. The commissioner may compel a credit union
to obtain an audit, performed by an independent person, for any year
in which any of the following three conditions is present:

(1) the credit union has not obtained an annual audit or
caused an audit to be performed;

(2) the credit union has obtained an audit or performed
an audit which does not meet the specified requirements; or

(3) the credit union has experienced serious and persistent
recordkeeping deficiencies.

(e) Opinion audit required. The commissioner may compel a
credit union to obtain an opinion audit performed in accordance with
Generally Accepted Auditing Standards by an independent person
who is licensed by the state for any year in which the credit union has
experienced serious and persistent recordkeeping deficiencies. The
objective of such an audit is to obtain an unqualified opinion on the
credit union’s financial statements.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002892
Harold E. Feeney
Commissioner
Credit Union Department
Effective date: May 11, 2000
Proposal publication date: February 11, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦

Subchapter M. ELECTRONIC OPERATIONS
7 TAC §91.4001

The Texas Credit Union Commission adopts an amendment to
§91.4001 concerning authority to conduct electronic operations,
without change to the proposed text published in the February
11, 2000 issue of the Texas Register (25 TexReg 1015).
The amendment removes the specific Administrative Code cite
because the rule referenced therein is being repealed. The new
language will direct the reader to look elsewhere in Chapter 91
for the rule on safety at unmanned teller machines.

One comment was received from Southwest Resource Credit
Union opining that subsection (c) is redundant. The Commis-
sion, however, is proposing a change to the administrative rule
cite contained in subparagraph (C) of subsection (c)(2) and re-
quested comments on only that change.

The amended section is adopted under the Texas Finance
Code, Section 15.402, which is interpreted as authorizing the
Commission to adopt reasonable rules for administering Title 2,
Chapter 15 and Title 3, Subtitle D of the Texas Finance Code.

The specific section affected by the amended rule is Texas
Finance Code, Chapter 123.001.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002893
Harold E. Feeney
Commissioner
Credit Union Department
Effective date: May 11, 2000
Proposal publication date: February 11, 2000
For further information, please call: (512) 837-9236

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

Part 14. TEXAS OPTOMETRY BOARD

Chapter 277. PRACTICE AND PROCEDURE
22 TAC §277.1

The Texas Optometry Board adopts an amendment to §277.1
without changes to the proposed text published in the February
4, 2000, issue of the Texas Register (25 TexReg 669).

The amendment removes language that prevents the
Investigation-Enforcement Committee from considering the
full range of affecting factors in recommending disciplinary
action for optometrists who failed to perform a legally required
examination. Citations to the Occupations Code are also being
provided.

No comments were received regarding the amendment.

The amended section is adopted under the provisions of Texas
Occupations Code, §§351.151, 351.353 and 351.502. The
Texas Optometry Board interprets §351.151 as authorizing the
adoption of procedural and substantive rules for the regulation
of the optometric profession. The Board interprets §351.353 as
defining the requirements for an initial ophthalmic examination,
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and §351.502 as determining the parameters of discipline for
failure to comply with §351.353.

No other code, statute or article is affected by the adopted
amendment.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 17, 2000.

TRD-200002709
Lois Ewald
Executive Director
Texas Optometry Board
Effective date: May 7, 2000
Proposal publication date: February 4, 2000
For further information, please call: (512) 305-8502

♦ ♦ ♦
Chapter 279. INTERPRETATIONS
22 TAC §279.1

The Texas Optometry Board adopts an amendment to §279.1
without changes to the proposed text published in the February
4, 2000, issue of the Texas Register (25 TexReg 670.)

The amendment permits authorized signatures on contact lens
prescriptions, giving patients easier access to their prescription
while maintaining the safeguards imposed by statute.

No comments were received regarding the amendment.

The amended section is adopted under the provisions of Texas
Occupations Code, §§351.151, 351.005, 351.356, 351.357,
351.359 and 351.607. The Board interprets §351.151 as autho-
rizing the Board to adopt substantive and procedural rules for
the regulation of the profession of optometry. The Texas Optom-
etry Board interprets §§351.005, 351.356, 351.357, 351.359
and 351.607 as defining the requirements for a contact lens
prescription.

No other code, statute or article is affected by the adopted
amendment.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 17, 2000.

TRD-200002708
Lois Ewald
Executive Director
Texas Optometry Board
Effective date: May 7, 2000
Proposal publication date: February 4, 2000
For further information, please call: (512) 305-8502

♦ ♦ ♦
22 TAC §279.7

The Texas Optometry Board adopts an amendment to §279.7
with the following change to the format of the proposed text
published in the February 4, 2000, issue of the Texas Register
(25 TexReg 671): the case of the word "at," which begins
the phrase comprising subsection (b)(1), has been changed to
small case.

The amendment groups the statutory examination require-
ments, previously contained in this rule and §277.1, into one
rule, regardless of whether spectacles or contact lenses are
prescribed. Some sentences have been rearranged for clarity.
Citations to the Occupations Code are also being provided.

No comments were received regarding the amendment.

The amended section is adopted under the provisions of Texas
Occupations Code, §§351.151, 351.353 and 351.502. The
Board interprets §351.151 as authorizing the Board to adopt
substantive and procedural rules for the regulation of the
profession of optometry. The Board interprets §351.353 as
defining the requirements for an initial ophthalmic examination,
and §351.502 as determining the parameters of discipline for
failure to comply with §351.353.

No other code, statute or article is affected by the adopted
amendment.

§279.7. Board Interpretation Number Seven.

(a) In order to insure an adequate examination of a patient for
whom an optometrist or therapeutic optometrist prescribes spectacles
or contact lenses, in the initial examination of the patient, the
optometrist or therapeutic optometrist shall make and record, if
possible, the following findings of the condition of the patient:

(1) case history (ocular, physical, occupational, and other
pertinent information);

(2) visual acuity;

(3) biomicroscopy examination (lids, cornea, sclera, etc.)
using a binocular microscope;

(4) internal ophthalmoscopic examination (media, fundus,
etc.), using an ophthalmoscope or biomicroscope with fundus con-
densing lenses; videos and photographs may be used only for doc-
umentation and consultation purposes but do not fulfill the internal
ophthalmoscopic examination;

(5) static retinoscopy O.D., O.S., or autorefractor;

(6) subjective findings, far point and near point;

(7) assessment of binocular function;

(8) amplitude or range of accommodation;

(9) tonometry;

(10) angle of vision, to right and to left.

(b) In addition to the steps required under the Act, §351.353,
the optometrist or therapeutic optometrist prescribing contact lenses,
or a designated staff member, shall:

(1) at a minimum, schedule one follow-up visit for
examination within 30 days of the contact lens fitting, and inform the
patient on the initial visit regarding the requirement of the follow-up
care,

(2) observe proper hygiene in the handling and dispensing
of the contact lenses and in the conduct of the examination. Proper
hygiene includes sanitary office conditions, running water in the
office where contact lenses are dispensed, and proper sterilization
of diagnostic lenses and instruments , and

(3) instruct the patient in the proper care of lenses

(c) When a fully written contact lens prescription is issued or
released to a patient, the prescription must be written in compliance
with:
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(1) Sections 351.002, 351.355 and 351.356 of the Texas
Optometry Act;

(2) Section 279.1 of this title (relating to Board Interpre-
tation Number One); and

(3) the Contact Lens Prescription Act, Chapter 353 of the
Texas Occupations Code.

(d) An optometrist, therapeutic optometrist, and staff member
must observe proper hygiene in all cases of patient care.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 17, 2000.

TRD-200002707
Lois Ewald
Executive Director
Texas Optometry Board
Effective date: May 7, 2000
Proposal publication date: February 4, 2000
For further information, please call: (512) 305-8502

♦ ♦ ♦
22 TAC §279.14

The Texas Optometry Board adopts an amendment to §279.14
with the following changes to the format of the proposed text
published in the February 4, 2000, issue of the Texas Register
(25 TexReg 672): the last two sentences in subsection (b)(2)
are designated as subsection (c). Proposed subsection (c) is
therefore renumbered subsection (d), and proposed subsection
(d) is therefore renumbered subsection (e). There are no
changes to the text of the proposed rule as published.

The amendment permits authorized signatures on spectacle,
contact lens, and ophthalmic device prescriptions, giving pa-
tients easier access to their prescription while maintaining the
safeguards imposed by statute.

No comments were received regarding the amendment.

The amended section is adopted under the provisions of Texas
Occupations Code, §§351.151, 351.353, 351.453 and 351.359.
The Board interprets §351.151 as authorizing the Board to
adopt substantive and procedural rules for the regulation of the
profession of optometry. The Texas Optometry Board interprets
§§351.353, 351.453 and 351.359 as defining the requirements
for an ophthalmic prescription.

No other code, statute or article is affected by the adopted
amendment.

§279.14. Board Interpretation Number Fourteen.

(a) Patient’s optometric records are defined as the patient
chart, historical record, or working document during the course
of examination and patient care between the doctor and patient.
The patient’s records may contain information regarding spectacle
prescription findings and contact lens prescription findings but do not
include a prescription for spectacles or contact lenses.

(b) A prescription for spectacles, contact lenses, or oph-
thalmic devices is defined as a written order signed by the examining
optometrist, therapeutic optometrist or physician, or a written order
signed by an optometrist, therapeutic optometrist or physician autho-
rized by the examining doctor to issue the prescription. If the pre-

scription is signed by a doctor other than the examining optometrist,
therapeutic optometrist or physician, the prescription must contain:

(1) the name of the examining doctor, and

(2) the license number of both the examining doctor and
the doctor signing the prescription.

(c) A facsimile (FAX) prescription is not considered a valid
prescription. Under the Contact Lens Prescription Act, if the
optometrist or therapeutic optometrist determines that the patient
needs an emergency refill of the contact lens prescription, the
prescription may be telephoned or faxed to a person authorized to
fill the prescription.

(d) A prescription for medications may be verbal or written.

(e) The dispensing of medications, spectacles, contact lenses,
or ophthalmic devices without a valid prescription constitutes the
unlawful practice of optometry, subject to penalties under the Texas
Optometry Act, §§351.251, 351.406, 351.602, 351.603, 351.606 and
351.607.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 17, 2000.

TRD-200002710
Lois Ewald
Executive Director
Texas Optometry Board
Effective date: May 7, 2000
Proposal publication date: February 4, 2000
For further information, please call: (512) 305-8502

♦ ♦ ♦

Part 17. TEXAS STATE BOARD OF
PLUMBING EXAMINERS

Chapter 365. LICENSING
22 TAC §365.14

The Texas State Board of Plumbing Examiners adopts the re-
peal of §365.14, Continuing Education Programs and adopts
new §365.14, Continuing Professional Education Programs.
This new rule sets forth the criteria necessary to allow the
Board to annually approve multiple Course Materials, Course
Providers and Course Instructors to be used for Continuing Pro-
fessional Education Programs for the renewal of Journeyman
Plumber, Master Plumber and Plumbing Inspector Licenses.

The new rule is adopted with changes to the proposed text as
published in the March 17, 2000, issue of the Texas Register
(25 TexReg 2263). The repeal is adopted without changes and
will not be republished.

The Board conducted a public hearing on March 28,
2000, regarding the proposed new rule and the following
sections of the rule were changed in response to pub-
lic comments received: §365.14(a)(7), §365.14(a)(13),
§365.14(b)(16)(G), §365.14(a)(17), §365.14(b)(2)(B),
§365.14(b)(10), §365.14(b)(16)(J), §365.14(b)(11), §365.14(c)
and §365.14(c)(1). Section 365.14(b)(1) was deleted and
subsequently §365.14(b)(2) through §365.14(b)(22) were
re-numbered to reflect the deletion.
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The following is a restatement of the rule’s factual basis: On
February 2, 2000, the 126th District Court of Travis County,
held that the current Board Rule 365.14 Continuing Education
Programs was invalid with regard to the development, produc-
tion and distribution of course materials.

The following interested groups or associations presented com-
ments: The Associated Plumbing-Heating-Cooling Contractors
of Texas (APHCCT) presented comments that were against por-
tions of the rule and asked that certain portions of the rule be
clarified, the Texas Pipe Trades and Plumbers Local Union #68
presented comments in favor of the rule. Comments were also
presented by 14 individuals from the plumbing industry. Eleven
of the individuals presented comments that were both in favor
of and against portions of the rule, two of the individuals pre-
sented comments against the rule and one individual presented
comments neither for or against the rule.

The following is a list of summaries of the opposing comments
and comments seeking clarification submitted and the reasons
that the Board agrees or disagrees with party submissions and
proposals:

Comments - The proposed new rule should be withdrawn due
to the proposed rule’s complexity and the degree of difficulty to
comply with the same.

The Board disagrees with this proposal. The Board must
comply with §12B of the Plumbing License Law, Article 6243-
101 and adopt a rule that contains all of the necessary criteria
for continuing professional education. The criteria must be
in sufficient detail in order that the Board may administer the
programs. The Board disagrees that the rule is difficult to
comply with.

Comments - Clarification is needed to explain what subjects
may be included in the Course Materials.

The Board does not believe that language is required to be
added to the rule to clarify that the lists of approved subjects,
for Course Materials that the Board will periodically publish,
is not exhaustive. Additional subjects chosen by the provider
of Course Materials and approved by the Board may also be
included in the Course Materials.

Comments - Clarification is needed to explain what constitutes
the advertising and promotion of the sale of goods, products,
or services within the Course Materials.

The Board does not believe that language is required to be
added to the rule to clarify that the Board will be presented all
Course Materials for Board review and approval and the Board
will make such a determination concerning what constitutes the
sale of goods, products, or services at the time of said review.

Comments - The Course Materials should be required by the
Board to be provided in the English and Spanish language.

The Board disagrees with this proposal. The Board believes that
the marketplace will dictate the demand for the Course Materials
to be provided in the Spanish language. Additionally, the Board
is concerned about time constraints for implementation of any
across the board requirements to produce all Course Materials
in the Spanish language.

Comments - Eliminate the requirement for color specific forms
to be included within the Course Materials.

The Board agrees with this proposal. The Board considers that
the convenience and cost savings to the provider of Course

Materials is enough to warrant that the Board accept the forms
in black on white format. Consequently, the Board has changed
the language in §365.14(a)(7) to reflect the acceptance of this
proposal.

Comments - Clarification is needed regarding the sale price of
the Course Materials and opposition to selling Course Materials
to all Course Providers and licensees at the same price.

The Board agrees that additional language was needed regard-
ing the sale of Course Materials. The Board believes that, in the
interest of the licensee, Course Materials need to be supplied
at a uniform cost to all Course Providers and licensees that will
purchase Course Materials. The Board also believes that, in
the interest of the licensee, a Course Provider that purchases
Course Materials should provide the materials to the licensee at
the Course Provider’s actual cost. Further, the Board believes
that the fees charged to the licensees for attending the CPE
course should be set by the Course Provider. Subsequently, the
Board clarified this issue by adding language to §365.14(a)(13)
and §365.14(b)(15)(G).

Comments - Clarification is needed regarding the required form
in which Course Materials must be submitted to the Board to
be approved for use for the 2000-2001 CPE year.

The Board agrees that language was needed to be added to
§365.14(a)(17) to address concerns regarding time necessary
to implement and to clarify that Course Materials to be approved
for the 2000-2001 CPE year must be submitted in complete
draft form (at least 20 copies) to the Board’s office no later
than May 15, 2000, for Board approval at its May, 2000 Board
meeting. Subsequently, the Board added such language to
§365.14(a)(17).

Comments -The time period is too short for providers of Course
Materials to comply with for the 2000-2001 CPE year.

The Board disagrees that the time period is too short. The time
period set by the rule is necessary for compliance with §12B of
the Plumbing License Law, Article 6243-101.

Comments - Allow Course Providers to be approved under any
exemptions under the Texas Education Code or eliminate any
reference to the Texas Education Code.

The Board agrees with the proposal to eliminate any reference
to the Texas Education Code. The Board believes that the fi-
nancial burden to comply with the requirements of the Code
is too much for the individual and would also have the effect of
placing an instructor or provider under the jurisdiction and regu-
lation of the Texas Workforce Commission, the agency charged
with administering the Texas Education Code. Subsequently,
the Board deleted §365.14(b)(1) from the rule and re-numbered
§365.14(b)(2) through §365.14(b)(22) to reflect the deletion.

Comments -Broaden the time format in which CPE courses may
be presented.

The Board agrees with the proposal because it will allow more
flexibility in providing CPE courses and, therefore, changed
the language in § 365.14(b)(1)(B) to allow CPE courses to be
presented in two sessions of three classroom hours each within
a seven day period.

Comments - The Board received varying comments regarding
the limit on the number of students for any CPE class. The
comments ranged from less than 45 to more than 100 and to
as many as the classroom facilities would allow.
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The Board believes that the limit should be 45 students for any
CPE class to maintain the quality of instruction and allow more
interaction between students and instructors.

Comments - Eliminate or reduce the requirement that Course
Providers provide classes equitably across the state.

The Board is concerned that if the requirement that Course
Providers provide classes equitably across the state is elim-
inated entirely some licensees may have to travel great dis-
tances to meet their CPE requirements. However, the Board
agrees that individual Course Providers may not be able to meet
the requirement to provide classes equitably across the state.
Subsequently, the Board added language to §365.14(b)(9) and
§365.14(b)(15)(J) to exempt employers applying to be approved
as Course Providers for the purpose of providing CPE courses
only to the employers’ employees and individuals who will not
employ Course Instructors other than themselves from having
to provide classes equitably across the state.

Comments - Reduce the requirement for Course Providers to
notify the Board of the times and location of CPE classes.

The Board agrees that sufficient notice by Course Providers of
CPE classes to be conducted is seven days and changed the
language in § 365.14(b)(10) to reflect the requirement.

Comments - Allow Course Instructors to be approved without
being licensees of the Board, employed by an approved Course
Provider or attend a Course Instructor Certification Workshop.

The Board disagrees that Course Instructors should be ap-
proved without being licensees of the Board or being required to
attend a Course Instructor Certification Workshop. The Board
believes that Course Instructors should be licensed in the pro-
fession to be proven to have the hands-on knowledge and ex-
perience to provide quality instruction to those who are also
licensed in the profession. The Board further believes that the
Course Instructor Certification Workshop training is equally nec-
essary in order to provide the same quality of instruction. How-
ever, the Board agrees that a Course Instructor need not be
employed by a Course Provider in order to submit an applica-
tion and be approved as a Course Instructor. Subsequently, the
Board deleted language in §365.14(c) and §365.14(c)(1) to re-
flect the Course Instructor application requirements of the rule.
The rule still requires that an approved Course Instructor must
be either approved as a Course Provider or be employed by a
Course Provider in order to teach a CPE class.

Comments - Allow Course Instructors to be approved without
meeting the 160 clock hours of instructor training required in
§365.14(c)(2).

The Board disagrees with the proposal. The Board believes
that the 160 clock hours of instructor training required in
§365.14(c)(2) is necessary to maintain the quality of instruction
that the licensees receive and the integrity of the CPE program.

In response to the decision of the court, the Board now
repeals Board Rule 365.14 Continuing Education Programs and
adopts the new Board Rule §365.14 Continuing Professional
Education Programs. The new rule sets forth the criteria
necessary to allow the Board to annually approve multiple
Course Materials, Course Providers and Course Instructors to
be used for Continuing Professional Education Programs for the
renewal of Journeyman Plumber, Master Plumber and Plumbing
Inspector Licenses. The new rule will allow any individual,
business or association that meets the criteria set out in the

rule to be approved by the Board to provide Courses or Course
Materials or to be an Instructor of Course Materials. These new
rules will enable the Board to fully explore and make available,
when appropriate, continuing education programs developed
in the market place of ideas which will assist our licensees
in maintaining and developing the variety of skills which are
necessary for the protection of the health and safety of the
citizens of the State of Texas.

The new §365.14 adopts the repeal under and affect Texas Re-
vised Civil Statutes Annotated Article 6243-101 ("Act"), §5(a),
§12B(a), §12B(b), §12B(c). Section 5(a) of the Act authorizes,
empowers and directs the Board to prescribe, amend and en-
force all rules and regulations necessary to carry out the Act.
Section 12B(a) requires a plumbing license holder to complete
at least six hours of continuing professional education each li-
cense year. Section 12B(b) directs that the Board, by rule,
adopt criteria for continuing professional education. Section
12B(c) specifies that in order for persons to receive credit for
participation in a continuing professional education program or
course, the program or course must have been provided accord-
ing to criteria adopted by the Board by an individual, business,
or association approved by the Board.

No other statute, article or code is affected by this repeal.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 24, 2000.

TRD-200002930
Robert L. Maxwell
Chief Investigator/Field Services
Texas State Board of Plumbing Examiners
Effective date: May 14, 2000
Proposal publication date: March 17, 2000
For further information, please call: (512) 458-2145 ext. 222

♦ ♦ ♦
The new section is adopted under and affect Texas Revised Civil
Statutes Annotated Article 6243-101 ("Act"), §5(a), §12B(a),
§12B(b), §12B(c). Section 5(a) of the Act authorizes, empowers
and directs the Board to prescribe, amend and enforce all rules
and regulations necessary to carry out the Act. Section 12B(a)
requires a plumbing license holder to complete at least six
hours of continuing professional education each license year.
Section 12B(b) directs that the Board, by rule, adopt criteria
for continuing professional education. Section 12B(c) specifies
that in order for persons to receive credit for participation in
a continuing professional education program or course, the
program or course must have been provided according to
criteria adopted by the Board by an individual, business, or
association approved by the Board.

No other statute, article or code is affected by this adopted new
rule.

§365.14. Continuing Professional Education Programs.

(a) Course Materials - Beginning in preparation for the 2000-
2001 Continuing Professional Education year (begins on July 1,
2000), the Board will annually approve Course Materials to be used
for the Continuing Professional Education (CPE) required for renewal
of Journeyman Plumber, Master Plumber and Plumbing Inspector
Licenses. The Course Materials are the printed materials that are
the basis for a substantial portion of a CPE course and which are
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provided to the Licensees. Board approval of Course Materials will
be subject to all of the terms and conditions of this Section. The
following minimum criteria will be used by the Board in considering
approval of Course Materials:

(1) The Course Materials will provide the basis for a
minimum of six classroom hours of study. Three of the six hours will
be in the subjects of health protection, energy conservation and water
conservation, with the remaining three hours covering subjects which
shall include information concerning the Act, Board Rules, current
industry practices and codes, and subjects from lists of approved
subjects published by the Board.

(2) The Board will periodically publish lists of approved
subjects.

(3) The Course Materials must be presentations of rele-
vant issues and changes within the subject areas as they apply to the
plumbing practice in the current market or topics which increase or
support the Licensees development of skill and competence.

(4) The provider of the Course Materials must provide
the Course Materials, as needed, in correspondence course form to
comply with §12B(d) of the Act, which are to be made available
for at least three (3) years or as necessary for renewal of an expired
license.

(5) The Course Materials may not advertise or promote
the sale of goods, products or services.

(6) The Course Materials must be printed and bound
and must meet the following minimum technical specifications for
printing and production:

(A) Binding - Perfect or Metal Coiled,

(B) Ink - Full Bleed Color,

(C) Cover Material - 80 Pound Gloss Paper,

(D) Page Material - 70 Pound

(7) The Course Materials will include perforated Board
forms within the binding of the Course Materials that may be re-
moved for use by the Licensees. The forms will include CPE evalua-
tion forms, License and Endorsement examination forms and General
Complaint forms.

(8) All Course Materials must have the following charac-
teristics:

(A) Correct grammar, spelling and punctuation,

(B) Appropriate illustrations and graphics to show
concepts not easily explained in words, and

(C) In depth and comprehensive presentation of sub-
ject matter which increases or supports the skills or competence of
the Licensees.

(9) The provider of Course materials must have legal own-
ership of or an appropriate license for the use of all copyrighted ma-
terial included within the Course materials. Board approved Course
materials will contain a prominently displayed approval statement
in 10 point bold type or larger containing the following language:
"THIS CONTINUING PROFESSIONAL EDUCATION COURSE
MATERIAL HAS BEEN APPROVED BY THE TEXAS STATE
BOARD OF PLUMBING EXAMINERS FOR USE IN THE (state
year) CPE YEAR. BY ITS APPROVAL OF THIS COURSE MA-
TERIAL, THE TEXAS STATE BOARD OF PLUMBING EXAM-
INERS DOES NOT ASSUME ANY RESPONSIBILITY FOR THE
ACCURACY OF THE CONTENTS OF THE COURSE MATERIAL.

FURTHER, THE TEXAS STATE BOARD OF PLUMBING EXAM-
INERS IS NOT MAKING ANY DETERMINATION THAT THE
PARTY PUBLISHING THE COURSE MATERIALS HAS COM-
PLIED WITH ANY APPLICABLE COPYRIGHT AND OTHER
LAWS IN PUBLISHING THE COURSE MATERIAL AND THE
TEXAS STATE BOARD OF PLUMBING EXAMINERS DOES
NOT ASSUME ANY LIABILITY OR RESPONSIBILITY THERE-
FOR. THE COURSE MATERIAL IS NOT BEING PUBLISHED BY
NOR IS IT A PUBLICATION OF THE TEXAS STATE BOARD OF
PLUMBING EXAMINERS."

(10) The provider of Course Materials will conduct in-
structor training in the use of Course Materials.

(11) The provider of Course Materials will be required
to have distribution facilities that will ensure prompt distribution of
course materials, facsimile ordering and a statewide toll free telephone
number for placing orders. The provider of Course Materials must
ship any ordered material within ten business days after the receipt
of the order and payment for the course materials.

(12) The Board shall annually approve only individuals,
businesses or associations to provide Course Materials. Any individ-
ual, business or association who wishes to offer to provide Course
Materials shall apply to the Board for approval using application
forms prepared by the Board. In order to be approved, the applica-
tion must satisfy the Board as to the ability of the individual, business
or association to provide quality Course Materials as required in this
Section and must include:

(A) name and address of individual applicant,

(B) names and addresses of all officers, directors,
trustees or members of the governing board of any business or
association applicant,

(C) statement by individual applicant, and each officer,
director, trustee or member of governing board as to whether he or
she has ever been convicted of a felony or misdemeanor other than a
minor traffic violation,

(D) certificate of good standing issued by the Texas
Comptroller of Public Accounts for business or association applicants,

(E) fees to be charged for Course Materials,

(F) taxpayer identification number,

(G) method for quarterly reporting of Course Provider,
Instructors, and Licensee evaluations of Course Materials to the
Board,

(13) The provider of Course Materials must sell Course
Materials to all Course Providers and Licensees at the same price as
stated in the application.

(14) The Board may refuse to accept any application for
approval as a provider of Course Materials that is not complete. The
Board may deny approval of an application for any of the following
reasons:

(A) failure to comply with the provisions of this
section;

(B) inadequate coverage of the materials required to
be included in Course Materials; or

(C) unsatisfactory evaluations of the Course Materials
by Course Providers, Instructors, Licensees, or Board staff.
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(15) If an application is refused or disapproved, written
notice detailing the basis of the decision shall be provided to the
applicant.

(16) A provider’s authority to offer the Course Materials
for which CPE credit is given expires on June 30 of the following
calendar year after approval.

(17) Course Materials to be approved for the 2000-2001
CPE year must be submitted in complete draft form (at least 20
copies) to the Board’s office no later than May 15, 2000, for Board
approval at its May, 2000 Board meeting. At least 50 copies each
of all Course Materials that are approved at the Board’s May, 2000
Board meeting shall be provided to the Board’s office no later than
July 1, 2000 at no cost to the Board.

(18) All providers of Course Materials must meet the
following time schedule each year for approval of Course Materials
to be used for the 2001-2002 and following CPE years:

(A) At least 20 copies each of the final draft version
of the Course Materials must be submitted to the Board’s office
no later than December 1 for Board approval at its January Board
meeting, unless an extension is requested at or before the January
Board meeting and granted by the Board.

(B) At least 20 copies each of the revised and com-
pleted version of the Course Materials must be submitted to the
Board’s office no later than February 15 for Board approval at its
March Board meeting, unless an extension is requested at or before
the March Board meeting and granted by the Board.

(C) At least 50 copies each of all Course Materials that
are approved at the Board’s March Board meeting shall be provided
to the Board’s office no later than July 1 at no cost to the Board.

(19) A provider’s failure to comply with this section
constitutes grounds for disciplinary action against the provider or
for disapproval of future applications for approval as a provider of
Course Materials.

(b) Course Providers -The Board will annually approve only
individuals, businesses or associations as Course Providers. Course
Providers will offer classroom and correspondence instruction in the
Course Materials used for the Continuing Professional Education
(CPE) required for renewal of all licenses issued under the Act. Board
approval of Course Providers will be subject to all of the terms and
conditions of this Section. The following minimum criteria will be
used by the Board in considering approval of Course Providers:

(1) CPE courses shall be presented in one of the following
formats:

(A) Six classroom hours presented on one day

(B) Two sessions of three classroom hours each pre-
sented within a seven day period or

(C) An approved correspondence course.

(2) Not less than three hours of the classroom course will
be in the subjects of health protection, energy conservation and water
conservation.

(3) Presentations must be based primarily on the Course
Materials and any other materials approved by the Board.

(4) In addition to Course Materials, presentations may
include videos, films, slides or other appropriate types of illustrations
and graphic materials related to the Course Materials.

(5) Course Providers shall limit the number of students
for any CPE class to forty-five (45).

(6) A Course Provider may not advertise or promote the
sale of any goods, products or services between the opening and
closing hours of any CPE class.

(7) Each Course Provider shall furnish a uniquely num-
bered Certificate of Completion of CPE to each Licensee, but only
after the licensee has completed the CPE course. The Board will
assign the unique numbers to be used on each Certificate to each
Course Provider.

(8) Each Course Provider shall, at its own expense and in
a format approved by the Board, electronically transmit to the Board
certification of each Licensee’s completion of CPE requirements
within forty-eight hours of completion.

(A) The Board may provide training to the Course
Provider in the method for electronic transmittal.

(B) The Board may charge a fee to recover its costs
for computer software and training in the use of the software to the
Course Provider.

(9) Each Course Provider shall be reviewed annually by
the Board to ensure that classes have been provided equitably across
the state of Texas, except as provided in §365.14(b)(15)(J).

(10) Each Course Provider must notify the Board at least
7 days before conducting classes; the notice shall contain the time(s)
and place(s) where the classes will occur.

(11) Each Course Provider will perform self-monitoring
and reporting as required by the Board.

(12) Each Course Provider shall use only Course Instruc-
tors that have been approved by the Board. Each Course Provider
shall annually submit to the Board’s office a list of Course Instructors
it employs and the instructors’ credentials for approval.

(A) Lists of Course Instructors to be approved for
the 2000-2001 CPE year must be submitted no later than May 15,
2000 for approval by the Board at its May, 2000 meeting, unless
an extension is requested at or before the May Board meeting and
granted by the Board.

(B) Lists of Course Instructors to be approved for the
2001-2002 and later CPE years must be submitted each year no later
than February 15 for approval by the Board at its March Board
meeting, unless an extension is requested at or before the March
Board meeting and granted by the Board.

(13) Prior to allowing Course Instructors to teach CPE,
Course Providers must provide documentation to the Board showing
the instructor’s successful completion of Course Materials training.

(14) Course Instructors must comply with subsection (c)
of this section. Course Providers shall notify the Board within 10
days of any change of an instructor’s employment status with the
Course Provider.

(15) Any individual, business or association who wishes
to be a Course Provider shall apply to the Board for approval using
application forms prepared by the Board. In order to be approved, the
application must satisfy the Board as to the ability of the individual,
business or association to provide quality instruction in the Course
Materials as required in this section and must include:

(A) name and address of individual applicant,
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(B) names and addresses of all officers, directors,
trustees or members of the governing board of any business or
association applicant,

(C) statement by individual applicant, and each officer,
director, trustee or member of governing board as to whether he or
she has ever been convicted of a felony or misdemeanor other than a
minor traffic violation,

(D) certificate of good standing issued by the Texas
Comptroller of Public Accounts for business or association applicants,

(E) taxpayer identification number,

(F) facsimile number, statewide toll free telephone
number, Internet web site or electronic mail address,

(G) fees to be charged to Licensees for attending the
course, considering the following:

(i) If the Course Provider is not also a provider of
Course Materials and will purchase Course Materials, the Course
Provider may not charge the Licensees more than its actual cost
for the Course Materials supplied to the Licensees by the Course
Provider.

(ii) The fees charged to the Licensees for attending
the course will be determined by the Course Provider.

(H) an example of a Licensee’s Certificate of Comple-
tion of CPE,

(I) CPE class scheduling plan,

(J) plan for providing courses equitably across the state
(the following individuals or businesses will not have to comply with
subparagraph (J) of this paragraph:

(i) Employers applying to be approved as Course
Providers for the purpose of providing CPE courses only to the
employers’ employees, and

(ii) Individuals who will not employ Course In-
structors other than themselves),

(K) method for quarterly reporting compilations of Li-
censee evaluations of Course Provider and Course Instructors to the
Board and

(L) method for ensuring that only Licensees who meet
one or more of the following requirements may receive CPE credit
for taking an CPE correspondence course:

(i) any Licensee that lives outside of the State of
Texas, or

(ii) lives in a county that does not have a city with
a population in excess of 100,000, or

(iii) who has an expired license that requires a CPE
course that is no longer available in the classroom,

(M) identification of the Course Materials which will
be used by the Course Provider.

(16) The Board may refuse to accept any application for
approval as a Course Provider that is not complete. The Board may
deny approval of an application for any of the following reasons:

(A) failure to comply with the provisions of this
section;

(B) inadequate instruction of the materials required to
be included in Course Materials; or

(C) unsatisfactory evaluations of the Course Provider
by Licensees or Board staff.

(17) If an application is refused or disapproved, written
notice detailing the basis of the decision shall be provided to the
applicant.

(18) A Course Provider’s authority to offer instruction in
the Course Materials for which CPE credit is given expires on June
30, of the following calendar year after approval.

(19) Beginning with the 2000-2001 CPE year, the Board
will establish the deadline in which applications must be submitted
after the effective date of this rule. For the 2001-2002 and following
CPE years, all Course Provider applications must be submitted to
the Board office no later than December 1, each year for approval at
the Board’s January meeting, unless an extension is requested at or
before the January Board meeting and granted by the Board.

(20) The Board shall review Course Providers for quality
in instruction. The Board shall also investigate and take appropriate
action, up to and including revocation of authority to provide CPE,
regarding complaints involving approved Course Providers.

(21) A provider’s failure to comply with this section
constitutes grounds for disciplinary action, up to and including
revocation of authority to provide CPE, against the provider or for
denial of future applications for approval as a Course Provider.

(c) Course Instructors - The Board will annually approve
Course Instructors to provide the classroom instruction in the Course
Materials used for the Continuing Professional Education (CPE)
required for renewal of Journeyman Plumber, Master Plumber and
Plumbing Inspector Licenses. Board approval of Course Instructors
will be subject to all of the terms and conditions of this Section.
An individual who wishes to be approved by the Board as a Course
Instructor must apply to the Board using an application form approved
by the Board. The following minimum criteria will be used by the
Board in considering approval of Course Instructors:

(1) Instructors must be licensees of the Board and attend
and successfully complete a Course Instructor Certification Workshop
each year conducted by the Board (the Board will charge a fee to
recover its costs for conducting the Course Instructor Certification
Workshop).

(2) Instructors will be required to successfully complete
a Board approved program of 160 clock hours which meets the
following criteria. The Board will allow credit for approved courses.

(A) 40 hours to provide the Instructor with the basic
educational techniques and instructional strategies necessary to plan
and conduct effective training programs.

(B) 40 hours to provide the Instructor with the basic
techniques and strategies necessary to analyze, select, develop, and
organize instructional material for effective training programs.

(C) 40 hours to provide the Instructor with the basic
principles, techniques, theories, and strategies to establish and
maintain effective relationships with students, co-workers, and other
personnel in the classroom, industry, and community.

(D) 40 hours to provide the Instructor with the basic
principles, techniques, theories, and strategies to communicate effec-
tively with the use of instructional media.

(E) To maintain his/her status as an approved Course
Instructor, the Instructor shall undergo one of the aforementioned
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training programs every 12 months such that the entire training (160
hours) is complete within four years.

(3) A Course Instructor may not advertise or promote the
sale of goods, products, or services between the opening and closing
hours of any CPE class.

(4) As a Course Instructor and Licensee of the Board,
a Course Instructor must comply with the Plumbing License Law
and Board Rules, including §367.2 of the Board Rules regarding
Standards of Conduct. An Instructor has a responsibility to his
students and employer to:

(A) be well versed in and knowledgeable of the Course
Materials,

(B) maintain an orderly and professional classroom
environment and

(C) coordinate with the Course Provider to develop an
appropriate method for handling disorderly and disruptive students.
A Course Instructor shall report to the Course Provider and the Board,
any non-responsive and disruptive student who attends a CPE course.
The Board may deny CPE credit to any such student and require,
at the students expense, successful completion of an additional CPE
course to receive credit.

(5) The Board shall review Course Instructors for quality
of instruction. The Board shall also respond to complaints regarding
Course Instructors.

(6) A Course Instructor’s failure to comply with this sec-
tion constitutes grounds for disciplinary action against the Instructor
or for disapproval of future applications for approval as a Course In-
structor.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 24, 2000.

TRD-200002929
Robert L. Maxwell
Chief Investigator/Field Services
Texas State Board of Plumbing Examiners
Effective date: May 14, 2000
Proposal publication date: March 17, 2000
For further information, please call: (512) 458-2145

♦ ♦ ♦

Part 35. TEXAS STATE BOARD OF EX-
AMINERS OF MARRIAGE AND
FAMILY THERAPISTS

Chapter 801. LICENSURE AND REGULATION
OF MARRIAGE AND FAMILY THERAPISTS
The Texas State Board of Examiners of Marriage and Family
Therapists (board) by a majority vote of the board on April
10, 2000, enters this order finally adopting §§801.2, 801.19,
801.144, 801.173 and 801.204 concerning the regulation of
marriage and family therapists, without change to the proposed
text as published in the December 31, 1999, issue of the Texas
Register (24 TexReg 11892), and therefore the sections will not
be republished.

The amendments define and clarify the term licensed marriage
and family therapist associate, increase the fee for an associ-
ate license, replace the term temporary with the term associate
in sections concerning supervised experience and temporary
license, and allow for an individual to apply to take the exami-
nation for licensure when they have enrolled in or completed a
graduate internship.

There were no comments received on the proposal during the
comment period.

Subchapter A. INTRODUCTION
22 TAC §801.2

The amendment is adopted under Texas Civil Statutes, Article
4512c-1, which provides the board with the authority to adopt
rules concerning the regulation of marriage and family thera-
pists.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002916
George Pulliam, M.S.S.W
Chairman
Texas State Board of Examiners of Marriage and Family Therapists
Effective date: May 11, 2000
Proposal publication date: December 31, 1999
For further information, please call: (512) 458-7236

♦ ♦ ♦
Subchapter B. THE BOARD
22 TAC §801.19

The amendment is adopted under Texas Civil Statutes, Article
4512c-1, which provides the board with the authority to adopt
rules concerning the regulation of marriage and family thera-
pists.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002917
George Pulliam, M.S.S.W
Chairman
Texas State Board of Examiners of Marriage and Family Therapists
Effective date: May 11, 2000
Proposal publication date: December 31, 1999
For further information, please call: (512) 458-7236

♦ ♦ ♦
Subchapter G. EXPERIENCE REQUIREMENTS
FOR EXAMINATION AND LICENSURE
22 TAC §801.144

The amendment is adopted under Texas Civil Statutes, Article
4512c-1, which provides the board with the authority to adopt
rules concerning the regulation of marriage and family thera-
pists.
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This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002918
George Pulliam, M.S.S.W
Chairman
Texas State Board of Examiners of Marriage and Family Therapists
Effective date: May 11, 2000
Proposal publication date: December 31, 1999
For further information, please call: (512) 458-7236

♦ ♦ ♦
Subchapter H. LICENSURE EXAMINATIONS
22 TAC §801.173

The amendment is adopted under Texas Civil Statutes, Article
4512c-1, which provides the board with the authority to adopt
rules concerning the regulation of marriage and family thera-
pists.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002919
George Pulliam, M.S.S.W
Chairman
Texas State Board of Examiners of Marriage and Family Therapists
Effective date: May 11, 2000
Proposal publication date: December 31, 1999
For further information, please call: (512) 458-7236

♦ ♦ ♦
Subchapter I. ISSUANCE OF LICENSE
22 TAC §801.204

The amendment is adopted under Texas Civil Statutes, Article
4512c-1, which provides the board with the authority to adopt
rules concerning the regulation of marriage and family thera-
pists.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002920
George Pulliam, M.S.S.W
Chairman
Texas State Board of Examiners of Marriage and Family Therapists
Effective date: May 11, 2000
Proposal publication date: December 31, 1999
For further information, please call: (512) 458-7236

♦ ♦ ♦
TITLE 25. HEALTH SERVICES

Part 1. TEXAS DEPARTMENT OF
HEALTH

Chapter 37. MATERNAL AND INFANT
HEALTH SERVICES

Subchapter S. NEWBORN HEARING SCREEN-
ING
25 TAC §§37.501 - 37.512

On behalf of the State Medicaid Director, the Texas Department
of Health (department) adopts new §§37.501 - 37.512 concern-
ing implementation of a statewide newborn hearing screening,
tracking, and intervention program. Sections 37.502 - 37.512
are adopted with changes to the proposed text as published in
the December 3, 1999, issue of the Texas Register (24 TexReg
10715) as a result of comments received during the comment
period. Section 37.501 is adopted without change, and there-
fore will not be republished.

The sections implement Health and Safety Code, Chapter 47,
which requires the Texas Board of Health (board) to adopt mini-
mum standards for implementation of newborn hearing screen-
ing programs in birthing facilities. Specifically, the sections
cover the purpose of the rules; definitions; newborn hearing
screening, tracking, and intervention programs; program perfor-
mance standards and goals; program certification; information
concerning screening results and follow-up care; technical as-
sistance by the department; the information management, re-
porting, and tracking system; Texas Department of Health re-
sponsibilities; confidentiality and general access to data; and
authorized Medicaid newborn hearing services.

The department used the same methodology to develop these
sections that was used to create benchmarks for the depart-
ment’s Fiscal Year 2001-2005 Strategic Plan. The sections
concerning minimum standards in the newborn hearing screen-
ing, tracking, and intervention program were developed in ac-
cordance with the federal government’s "Healthy People 2010"
goals, the endorsement by the American Academy of Pediatrics
of universal newborn hearing screening, and the national prin-
ciples and guidelines of the Joint Committee on Infant Hearing,
and in response to state legislation.

The purpose of the sections is to ensure that Texas newborns
receive early identification of hearing loss and needed interven-
tion services. Because infants whose hearing loss is identified
after six months of age function at around 60% of their mental
potential due to reduced brain stimulation, this adverse impact
on newborns can be reduced or eliminated if hearing loss is
identified at birth and if intervention services are provided prior
to six months of age. Health and Safety Code, Chapter 47 re-
quires the department to ensure the transition of newborns with
hearing loss into intervention services. The sections implement
a program designed to meet the needs of the citizens of Texas
while following national standards.

The sections as proposed for final adoption include changes
made in response to numerous comments, with the objective of
increasing flexibility during implementation of the program in a
manner consistent with the intent of the legislation. Particular
concerns and suggestions by stakeholders regarding such
issues as software data elements, program protocols, training
for birthing facility staff, program certification, and consent for
the disclosure of individually identifying information were raised
through the public comment process, and are addressed in this
preamble.
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Several comments address the requirements for reporting data
outlined in the rules, the perception that collection and reporting
of data will impose an undue burden on hospitals, and whether
birthing facilities will be required to use only software provided
by the department. Although Health and Safety Code, Chapter
47 does require the department to provide software to birthing
facilities for the purposes of information management, reporting,
and tracking, the law does not require birthing facilities to
accept and use that software. Whatever software individual
birthing facilities use, Health and Safety Code, §47.007(a)
requires that the information management system "...must be
capable of providing the department with information and data
necessary to plan, monitor, and evaluate the program, including
the program’s screening, follow- up, diagnostic, and intervention
components." The department anticipates that birthing facilities
that elect to use the software provided by the department should
not incur significantly increased staffing costs. The software
contractor to be selected by the department will be required to
make the management, reporting, and tracking of data as easy
as possible for birthing facilities.

Issues related to program protocols included questions about
whether the department has the authority to approve protocols,
and allegations that the rules concerning protocols lack speci-
ficity. Health and Safety Code, §47.003(b) states that "the de-
partment or the department’s designee shall approve program
protocols". However, the department expects and encourages
adoption of protocols which may utilize different procedures
for addressing similar situations in birthing facilities across the
state. The sections outline categories of protocols for which
procedures must be developed, thereby allowing each birthing
facility to determine which approaches best address its needs.

Concerns were raised regarding the fact that the department
or its designee will provide training to birthing facility staff,
questioned whether the department had statutory authority
to do training, and shared concerns that the department is
duplicating training offered by others. The department has
a statutory requirement to establish certification criteria for
implementing a program. The department was given funding
by the legislature to purchase software licenses, technical
support, training on the software provided by the department,
and training for program implementation. Most of the 300
birthing facilities in Texas do not currently have programs
in place to screen all of their newborns for hearing loss.
The implementation training will ensure that all programs are
given equal assistance in setting up viable programs. Staff
of a particular birthing facility who successfully complete the
department’s training may train other staff at the facility. Training
on newborn hearing screening equipment will be provided by
the equipment manufacturers whose products are chosen by
each of the birthing facilities.

Several commenters addressed the department’s rationale for
certification of programs and certification criteria. Health and
Safety Code, §47.004(a), states that "...the department or the
department’s designee shall establish certification criteria for
implementing a program". In order to determine whether a
birthing facility is meeting certification criteria, the department
must evaluate the data reported by each birthing facility, and
to ensure that all facilities are monitored fairly, the department
must obtain the same categories of information from each
facility. Experience gained from the department’s "Sounds
of Texas" newborn hearing screening demonstration project
indicates that data collected and transmitted electronically is

much more accurate than data that is manually reported and
entered into a database.

Commenters also addressed confidentiality of newborn hearing
screening data. Health and Safety Code, §47.003(a), states
that parents of a newborn must be offered a hearing screening,
"...and the parents shall be informed that information may be
provided to the department upon their written consent." Health
and Safety Code, Chapter 47, specifically addresses consent
and confidentiality in order to protect parents’ rights. Birthing
facilities should be able to amend their standard consent forms
to address consent for disclosure of newborn hearing screening
information which individually identifies a newborn.

Mike Montgomery, Acting Chief, Bureau of Children’s Health,
has determined that for the first five-year period the sections are
in effect, there will be fiscal implications as a result of enforcing
or administering the sections as adopted. The effect on state
government of offering grants to certain birthing facilities for the
purchase of newborn hearing screening equipment as autho-
rized by §37.502(2)(C)(ii), as amended, will be increased ex-
penditures of up to $389,922 (federal maternal and child health
block grant funds) in FY 2000 and approximately $109,978 in
FY 2001-2002.

The department is making the following minor changes due to
staff comments to clarify the intent and improve the accuracy of
the sections.

Change: Concerning §37.502(2)(C)(ii), the word "paragraphs"
has been substituted for the word "subsections".

Change: Concerning §37.504(1), the program certification cri-
terion has been clarified by emphasizing that programs must
assure the department that procedures concerning data con-
fidentiality and access comply with state and federal require-
ments.

Change: Concerning §37.504(5), minor wording changes have
been made for clarity and uniformity of syntax.

Change: Concerning §37.506(b)(1), the meaning of "fraudulent"
submission of screening data by a program as one of the criteria
for decertification has been clarified.

Change: Concerning §37.509(b), the department’s intent that
birthing facilities may accept but are not required to use software
offered by the department has been clarified.

Change: Concerning §37.511(f), a typographical error,
"§49.009", has been changed to §47.009.

The following comments were received concerning the rules.
After each comment is the department’s response and any
resulting change(s).

Comment: Concerning the fiscal note paragraph in the Pro-
posed Preamble, several commenters requested information
clarifying the estimated increase in costs for local governments
of approximately $8 per newborn screened.

Response: The department estimated that birthing facilities
would incur higher costs for staffing and supplies averaging
approximately $8 per newborn screened, based on information
collected during the department’s demonstration project. No
changes were made as a result of this comment.

Comment: Concerning the subchapter as a whole, one com-
menter stated that compliance with the rules should present no
problems.
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Response: The department revised the sections in response to
comments to facilitate successful implementation of a universal
newborn hearing screening program in Texas. No changes were
made as a result of this comment.

Comment: Concerning the subchapter as a whole, one com-
menter stated that the department should adopt no changes in
the rules which would effectively reduce the quality of care or
remove any of the checks and balances designed to ensure a
quality program. The commenter also encouraged the depart-
ment to require the reporting of all data elements it believes are
necessary to establish a high quality database.

Response: The department agrees because the success of the
newborn hearing screening program will depend primarily upon
the quality of the services delivered to infants and their families.
No changes were made as a result of this comment.

Comment: Concerning the subchapter as a whole, one com-
menter stated that his agency’s program has been success-
ful because its design reflects that of the Texas demonstra-
tion model program. The commenter added that the follow-
ing three elements are vital for a successful program: careful
monitoring of the screening passes and referrals using a so-
phisticated computer- managed patient data tracking system;
electronic linkage from the screening technologies to the pa-
tient data tracking system; and an automated screening algo-
rithm that is certain to identify hearing loss.

Response: The department agrees and has included these ele-
ments among the specifications for the software the department
will distribute to participating birthing facilities.

Comment: Concerning the subchapter as a whole, one com-
menter strongly supports the proposed rules as having been
admirably crafted and based on hard data obtained from the
pilot project, which the commentor characterized as the most
comprehensive program in the nation. The commenter urged
the department to implement the proposed rules without delay.

Response: The department acknowledges the commenter’s
support. No changes were made as a result of this comment.

Comment: Regarding the subchapter as a whole, one com-
menter encouraged efforts to identify children with auditory
problems early because hearing loss or deafness can cause
developmental delay. The commenter added that accurate iden-
tification of children who need developmental and communica-
tion supports would increase children’s capacities to learn and
develop language.

Response: The department agrees. No changes were made
as a result of this comment.

Comment: Concerning the subchapter as a whole, one com-
menter supported universal newborn hearing screening by hos-
pitals as a means to help close the gap between identification,
services, and intervention.

Response: The department agrees. No changes were made
as a result of this comment.

Comment: Concerning the subchapter as a whole, one com-
menter supported the rules because they should yield individual
health dividends for children with hearing loss by ensuring di-
minished disability and improved quality of life. The commenter
added that the potential community health impact of earlier and
more equitable deployment of intervention resources justifies
the additional costs of the program.

Response: The department agrees that early detection will
result in future cost savings for communities and improved
quality of life for individual children. No changes were made
as a result of this comment.

Comment: Concerning the subchapter as a whole, one com-
menter stated on behalf of a hospital that since quality newborn
hearing screening is being done on almost all births, and no
additional staff have been needed, compliance with the rules
should be achievable in a timely manner.

Response: The department agrees that most birthing facilities
should be able to achieve the program performance standards
set out in §37.505. No changes were made as a result of this
comment.

Comment: Concerning the subchapter as a whole, one com-
menter strongly supported the rules, stating that they represent
quality measures which are both realistically attainable and in
the best healthcare interests of patients.

Response: The department agrees. No changes were made
as a result of this comment.

Comment: Concerning the subchapter as a whole, several
commenters asked the department to consider all software
on the market rather than only the software used for the
department’s demonstration project.

Response: The department extended its offer to purchase
software licenses to all qualified vendors. No changes were
made as a result of this comment.

Comment: Concerning the subchapter as a whole, one com-
menter stated that medical professionals must be better edu-
cated regarding the law, the rules, and the intervention that is
available for newborns who are hearing impaired and urged that
the rules be implemented without delay.

Response: The department agrees and will work with profes-
sional associations and organizations to increase physicians’
awareness of the law, the rules, and the consequences of un-
detected hearing impairment in infants. No changes were made
as a result of this comment.

Comment: Concerning the subchapter as a whole, one com-
menter stated that the proposed rules are consistent with the
Joint Committee on Infant Hearing’s national principles with re-
gard to access to screening, development of screening proto-
cols, establishment of benchmarks for hospitals, confirmation
of hearing loss, protection of infant and family rights, and the
establishment of a strong information infrastructure.

Response: The department agrees. Health and Safety Code,
Chapter 47, was based on national standards for newborn
hearing screening, and the proposed rules were drafted to
implement the statute. No changes were made as a result of
this comment.

Comment: Concerning the subchapter as a whole, one com-
menter strongly supported both Health and Safety Code, Chap-
ter 47, and the proposed rules as a way to improve the quality
of life for thousands of babies and families in Texas. The com-
menter urged that the rules be adopted as quickly as possible.

Response: The department agrees and appreciates the com-
menter’s support. No changes were made as a result of this
comment.
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Comment: Concerning the subchapter as a whole, one com-
menter stated that the proposed rules are consistent with rules
established in other states, as well as "a national agenda that
advocates early identification and treatment of hearing impair-
ment."

Response: The department agrees. The department drafted
the proposed rules with full knowledge of national guidelines
as well as legislation and rules adopted in other states. No
changes were made as a result of this comment.

Comment: Concerning the subchapter as a whole, one com-
menter who is the parent of a two month old infant whose hear-
ing loss was discovered in the newborn nursery expressed the
extreme importance of the newborn hearing screening program
and added that birthing facilities’ concerns about increased
costs in time and resources to implement the program should
be afforded less weight when compared to the importance of
early detection of hearing loss.

Response: The department acknowledges the commenter’s
support for the rules. No changes were made as a result of
this comment.

Comment: Concerning the subchapter as a whole, several
commenters jointly urged the department to certify "workable
programs", and not to adopt restrictive procedures.

Response: The department agrees, and has set certification
requirements for birthing facilities that reflects the national
standards of the American Academy of Pediatrics and the Joint
Committee on Infant Hearing. No changes were made as a
result of this comment.

Comment: Concerning the subchapter as a whole, several
commenters stated that by choosing software used in the
"Sounds of Texas" demonstration project for distribution to
birthing facilities under Health and Safety Code, Chapter 47,
the department appears to have ignored other software on the
market.

Response: The department disagrees. The department used
the knowledge gained during the three-year "Sounds of Texas"
demonstration project, but has not currently purchased licenses
for software for distribution to any birthing facilities. The depart-
ment’s request for offers sought bids for the software licenses,
technical support, and implementation training from all qualified
vendors. No changes were made as a result of this comment.

Comment: Concerning the subchapter as a whole, one com-
menter stated that the department should not use the name of
the "Sounds of Texas" for the statewide program, since it was
used during the demonstration.

Response: The department has chosen "Sounds of Texas"
as the name for the statewide newborn hearing screening
program mandated by Health and Safety Code, Chapter 47
because many people are already familiar with the name.
The department believes that continuing to use the name of
the demonstration project will have no adverse impact on the
program. No changes were made as a result of this comment.

Comment: Concerning the subchapter as a whole, one com-
menter questioned the cost of distributing the software from the
demonstration project to participating birthing facilities, com-
pared to the cost of acquiring other available software, and
asked whether alternative software will be allowed and paid for
by the department.

Response: The department will provide to birthing facilities
only the software acquired through its request for offers at no
charge. Since the department has not yet selected a vendor, no
cost comparisons can be made. The department’s request for
offers includes technical support for the software selected for
distribution during implementation of the program. No changes
were made as a result of this comment.

Comment: Concerning the subchapter as a whole, one com-
menter asked whether a genetics committee in the state could
assist the department with integrating newborn hearing screen-
ing information into other databases concerning newborns.

Response: Although the department appreciates the offer of
assistance, the newborn hearing screening program was based
on knowledge gained during a three-year demonstration project
as well as the published standards of national organizations,
and implementation assistance will be provided by a vendor
selected through a competitive procurement process. No
changes were made as a result of this comment.

Comment: Concerning the subchapter as a whole, one com-
menter asked whether the department has compared the costs
of upgrading the current metabolic and genetic screening com-
puter system with the cost of creating the newborn hearing
screening database proposed in the rules.

Response: The department considered many options, and
elected to purchase nonexclusive licenses for currently existing
software in order to comply with mandated statutory time frames
for implementing an operational program statewide. Either a
request for software development or modification of the current
newborn screening database would have required more time
and greater expenditures than the Legislature provided. No
changes were made as a result of this comment.

Comment: Concerning the subchapter as a whole, one com-
menter asked why the department was not taking advantage of
the "infrastructure already existing for newborn screening case
management and follow-up".

Response: The department disagrees that an opportunity for
coordinated use of the newborn screening case management
infrastructure was disregarded. The existing infrastructure for
newborn screening case management serves providers of blood
testing and genetics services and does not overlap in any way
with the required capabilities of the newborn hearing screening
infrastructure. Additionally, provision of case management
services by the department to newborn hearing screening
clients according to the newborn screening model would require
up to 45 new staff members. No changes were made as a result
of this comment.

Comment: Concerning the subchapter as a whole, one com-
menter questioned the department’s statement that implemen-
tation of the rules would have no impact on local employment,
since follow-up would require increased staff time.

Response: The department believes that its statement concern-
ing a lack of impact on local employment is accurate. The soft-
ware to be distributed by the department must be able to collect
data and maintain records with minimal data input by birthing
facility staff, and ensuring follow- up will be the department’s
responsibility. No changes were made as a result of this com-
ment.

Comment: Concerning the subchapter as a whole, one com-
menter asked how home births will be handled.
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Response: Health and Safety Code, §47.003 requires "birthing
facilities", as defined at §47.001(2), to offer hearing screening
to the parents of a newborn. A home birth, no matter who acts
as the birth attendant, does not take place in a birthing facility
and so is not affected by Health and Safety Code, Chapter 47,
or the department rules. No changes were made as a result of
this comment.

Comment: Concerning the subchapter as a whole, two com-
menters strongly supported the program implementation pro-
cess described in the rules and the documentation required
because they stated that they understand the need for surveil-
lance, screening, and follow-up. The commenters added that
if their own daughter had been screened at birth, the gap in
services for her hearing loss and habilitation would have been
shortened.

Response: The department acknowledges the commenters’
support and concerns. No changes were made as a result of
this comment.

Comment: Concerning the subchapter as a whole, several com-
menters asked whether the department will provide assistance
during program implementation to address frequent turnover in
nursing staff and noise in various test environments.

Response: The department will require its contractor to provide
training during program implementation that is easily accessi-
ble by new staff at birthing facilities. The department will also
share strategies in implementation training which were devel-
oped during the demonstration project to address noise in the
environment. No changes were made as a result of this com-
ment.

Comment: Concerning the subchapter as a whole, one com-
menter stated on behalf of a large birthing center with 70-
90 births per day that the facility’s program already meets or
exceeds the department’s certification guidelines and strongly
supports universal newborn hearing screening.

Response: The department congratulates the facility for provi-
sion of consistently high- quality services to parents and their
infants. No changes were made as a result of this comment.

Comment: Concerning the subchapter as a whole, one com-
menter expressed concern about the qualifications of the ven-
dor for the software and support service which the department
will select.

Response: The department agrees that the support provided to
birthing facilities by its contractor will be critical to the success
of the program. The department included staffing requirements
in the procurement specifications to ensure that the contractor
is capable of providing training and support according to the
rules. No changes were made as a result of this comment.

Comment: Concerning the subchapter as a whole, one com-
menter asked the department to consider requiring newborn
hearing screening with two technologies for all newborns who
fail the first screen.

Response: The department disagrees. Data from the depart-
ment’s demonstration project indicates that use of two different
types of technology for newborns who fail the first screen does
not appear to be significantly more effective than performing the
second screen with the same technology. No changes were
made as a result of this comment.

Comment: Concerning the subchapter as a whole, one com-
menter questioned the ability of some birthing facilities to pro-
vide a newborn hearing screen during the birth admission if
parents stay only a short time or the birth occurs on the week-
end. The commenter also stated that the request of some par-
ents for the screening test could result in a longer stay in the
birthing facility, thereby increasing everyone’s cost. The com-
menter suggested that the department’s time frames should be
more flexible.

Response: State law requires each birthing facility to offer a
hearing screen to the parents of a newborn during the birth
admission. Data on over 80,000 newborns screened during the
department’s demonstration project indicate that performance
of screens did not affect the length of stay in the facility.
The department will share this and other information gained
during the demonstration project during implementation training
to assist facilities. No changes were made as a result of this
comment.

Comment: Concerning the subchapter as a whole, one com-
menter asked whether the department was aware that upgraded
newborn hearing screening software is available for less than
half the cost of creating a new database.

Response: The department is aware of several software pack-
ages available for a variety of uses. However, the depart-
ment has chosen to utilize a competitive procurement process
to acquire licenses for software which will facilitate compliance
with statutory requirements for the statewide newborn hearing
screening program and also provide the best value for the state.
No changes were made as a result of this comment.

Comment: Concerning the subchapter as a whole, one com-
menter recommended that the department acquire licenses for
particular software in order to save money, and that the resulting
savings be directed toward equipment for treatment and follow-
up.

Response: The department disagrees. The Legislature appro-
priated funding to the department for newborn hearing screen-
ing software licenses, technical support, training, implementa-
tion, follow-up monitoring, and diagnostic services, as required
by Health and Safety Code, Chapter 47. Although the depart-
ment did not receive additional funding for purchase of newborn
hearing screening equipment, the department has decided to
allocate funds for grants to exempt facilities that could not oth-
erwise afford to purchase screening equipment. No changes
were made as a result of this comment.

Comment: Concerning the subchapter as a whole, one com-
menter stated that stakeholders should focus on the fact that
one or two babies are born every day somewhere in Texas
with a hearing loss that is undetected. The commenter added
that she is personally familiar with the heartbreak caused by a
missed opportunity to develop language, because of her work
in deaf education and the fact that her own hearing loss was
not detected until she was 18 years old. The commenter stated
that without a language base, children cannot learn easily, but
that early intervention will make a difference. She concluded
that the rules can always be amended and improved, but that
the newborn hearing screening program should be implemented
without further delay.

Response: The department agrees. No changes were made
as a result of this comment.
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Comment: Concerning the subchapter as a whole, one com-
menter stated that the department requested contact names at
each birthing facility in September 1999, but has provided no
information concerning program implementation, although the
commenter did find information on the department’s website.

Response: The department has not written to the contact per-
sons at each birthing facility because little substantive informa-
tion concerning program implementation will be available until
the rules become effective and a contractor has been selected
to provide software and training. The department began posting
information on its website regarding details of implementation
to allow program staff to devote more time to developing the
rules and procurement specifications. No changes were made
as a result of this comment.

Comment: Concerning the subchapter as a whole, one com-
menter stated on behalf of a birthing facility that testing sup-
plies may cost $70,000 a year, excluding equipment and labor,
and suggested methods by which birthing facilities may obtain
reimbursement for those expenses.

Response: The department agrees that the cost of screening
supplies may be significant for some birthing facilities. Data
from the department’s newborn hearing screening demonstra-
tion project indicate that supply costs alone vary from $1 to $12
per baby, depending upon the type of newborn hearing screen-
ing equipment selected by the birthing facility. No changes were
made as a result of this comment.

Comment: Concerning the subchapter as a whole, one com-
menter stated that staff of birthing facilities should seek to
ensure that babies are connected to follow-up care, because
many parents want to leave before further testing is done. The
commenter noted that although designation of staff to facilitate
follow-up on each infant would be beneficial, such a policy would
also be expensive. The commenter expressed a desire to do
the right thing for the babies and asked when implementation
of the project would begin.

Response: The department agrees. The department will begin
implementation as soon as the final rules become effective and
a contract has been fully executed with a vendor for software
licenses and training support services. No changes were made
as a result of this comment.

Comment: Concerning the subchapter as a whole, one com-
menter stated on behalf of both a national organization and a
state association of hearing health care professionals that the
Texas law is superior to those in other states, and that Texas has
unique funding sources not available in other states. The com-
menter stated that the Texas statute will save money through
early identification and a focus on the babies. The commenter
also praised the department’s demonstration project, stating
that, in large part, the statute resulted from information obtained
from the project.

Response: The department agrees. No changes were made
as a result of this comment.

Comment: Concerning the subchapter as a whole, one com-
menter expressed concern about the role of the department’s
designee in setting up protocols, certification of newborn hear-
ing screening programs in birthing facilities, collecting and an-
alyzing data, tracking patients, and training personnel because
the department’s designee may be encumbered by financial or
scientific interests that influence how these functions are per-
formed.

Response: The department disagrees. The department is re-
sponsible for approving final protocols and certification criteria.
A determination by the department regarding which data will be
collected, how it will be analyzed, how patients will be tracked
to ensure they receive follow- up services, and how training
of birthing facility personnel will be conducted will be finalized
through a contract with a vendor for these services. No changes
were made as a result of this comment.

Comment: Concerning the subchapter as a whole, a com-
menter stated that the department should seek additional fund-
ing and obtain approval from an appropriate institutional review
board (IRB) if the data is being required for research, but should
not pass the expense of data collection on to birthing facilities.

Response: The department agrees that requiring birthing facil-
ities to incur the expense of collecting data purely for research
desired by the department would be inappropriate. However,
Health and Safety Code, §47.007(a) mandates collection of data
necessary to plan, monitor, and evaluate the newborn hearing
screening program, including the program’s screening, follow-
up, diagnostic, and intervention components. The department’s
procurement specifications require the selected vendor to pro-
vide software that can perform these functions. Software al-
ready licensed or created by birthing facilities must be capable
of providing the same data elements to the department. Collec-
tion of data directly mandated by state law for purposes within
the scope of the department’s public health responsibilities does
not constitute research for which IRB approval is required under
federal regulations. Finally, birthing facilities may send individu-
ally identified information to the department only with the written
consent of the infant’s parent. No changes were made as a re-
sult of these comments.

Comment: Concerning the subchapter as a whole, one com-
menter stated that some hearing professionals believe otoa-
coustic emissions (OAE) screening will become the standard
for the State of Texas, and cited literature which supports the
use of auditory brainstem response (ABR) technology.

Response: The department disagrees. Both OAE and ABR
technology are used to screen newborns. The department
evaluated and compared both technologies in the demonstration
project, and found that either type of technology can be used
effectively for screening newborns. Although the department
found that use of one technology requires substantially greater
expenditures for supplies than the other, the department has
not established either type of technology as the standard or
required that birthing facilities must choose a specific type
of screening equipment. The department requires only that
whatever equipment a birthing facility purchases must meet the
criteria in the rules as finally adopted. No changes were made
as a result of this comment.

Comment: Concerning the subchapter as a whole, one com-
menter stated that the Joint Commission on the Accreditation
of Healthcare Organizations (JCAHO) is very interested in mon-
itoring of facilities that occurs more frequently than once every
three years. The commenter added that JCAHO is also very
concerned about the competency of individuals who perform
specific tasks and has incorporated individual competency mea-
sures into its accreditation standards. The commenter stated
that JCAHO’s concerns and its approach support the depart-
ment’s decision to require reporting of individual screener infor-
mation.
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Response: The department agrees. No changes were made
as a result of this comment.

Comment: Concerning the subchapter as a whole, a com-
menter stated that the role of the hospital in follow-up care is to
facilitate linkages to the care that is coordinated by the physi-
cian.

Response: The department agrees that birthing facilities are
required by Health and Safety Code, §47.004(b)(5) to provide
information to parents, as recommended by the department, on
follow-up services. No changes were made as a result of this
comment.

Comment: Concerning the subchapter as a whole, the com-
menter stated that the United States Food and Drug Adminis-
tration (FDA) approves or clears a medical device for sale or
marketing, but does not render any formal opinion as to the ef-
fectiveness or accuracy of a device.

Response: The department agrees that FDA clearance of
a Class II medical device as "substantially equivalent" to a
predicate device; i.e., a device previously classified or cleared
by FDA or one being marketed prior to May 28, 1976, indicates
only that the device is as safe and effective as and that it does
not raise different questions of safety and effectiveness than
does the predicate device. No changes were made as a result
of this comment.

Comment: Concerning the subchapter as a whole, one com-
menter stated that security, confidentiality, and consent for re-
lease of newborn hearing screening data are concerns of not
only hospitals, but also of the Health Care Financing Adminis-
tration and the Social Security Administration. The commenter
added that Health and Safety Code, Chapter 47 addresses each
of these issues.

Response: The department agrees. No changes were made
as a result of this comment.

Comment: Concerning the subchapter as a whole, one com-
menter commended the Texas Medical Association for its ap-
proach to the issue of follow-up care and urged the department
to move forward so that babies being born daily will have their
hearing loss identified.

Response: The department agrees. No changes were made
as a result of this comment.

Comment: Concerning the subchapter as a whole, one com-
menter stated that since the rules apparently include substan-
tive changes, perhaps they should be reproposed.

Response: The department disagrees. The department has
incorporated public comments into the sections which affect no
different subjects of regulation and no new parties. Therefore,
republication of the proposed rules is not legally required. No
changes were made as a result of this comment.

Comment: Concerning the subchapter as a whole, one com-
menter stated that some birthing facilities and members of the
public appear to be confused about the kinds of data required
for the Texas newborn hearing screening program. The com-
menter, a member of the Centers for Disease Control’s New-
born Hearing Screening National Data Committee, identified
care of infants, compliance and quality monitoring of services
provided, and epidemiology and federal reporting as objectives
of the Texas program and urged the department to collect from

birthing facilities all data that is necessary to comply with statu-
tory requirements.

Response: The department agrees. The department intends to
collect that data needed for compliance with statutory require-
ments. No changes were made as a result of this comment.

Comment: Concerning the subchapter as a whole, one com-
menter characterized several decisions and actions by depart-
ment staff as "arbitrary" and "capricious" and stated that the
company represented should not be prevented from competing
for business in Texas because department staff does not "like"
the company.

Response: The department disagrees that any decisions by
staff concerning procurement specifications or procedures for
purchasing software, training, and other support services have
been arbitrary, capricious, or based on personal enmity to-
ward any potential vendors. The proposed rules were based
on national standards and data from the department’s demon-
stration project, which in fact helped establish some national
benchmarks. The department has no interest in which hearing
screening equipment a birthing facility selects as long as the
equipment is capable of performing in compliance with guide-
lines developed to protect Texas newborns. No change was
made as a result of this comment.

Comment: Concerning the subchapter as a whole, several
commenters asked what data would be collected and how it
would be used by the department.

Response: Health and Safety Code, §47.005(b) states that "...
a birthing facility that operates a program shall report screening
results to the parents, the newborn’s attending physician or
health care provider, and the department." Health and Safety
Code, §47.007(a) states that the information management,
reporting, and tracking system utilized by the department is
capable of providing to the department information and data
necessary to plan, monitor and evaluate the program, including
the program screening, follow-up, diagnostic, and intervention
components. The specific data elements which birthing facilities
must report to the department will be included in the software
for which licenses will be purchased by the department through
a competitive procurement process not yet completed. All
functions needed for the department to meet its mandated
responsibilities will be included in the software selected. The
software will be offered at no charge to birthing facilities. Data
entry by birthing facility staff should require only a few minutes,
and several automatic functions such as statistical reporting and
electronic transfer of information should ease the burden for
birthing facilities. However, facilities that do not elect to use the
software offered by the department must nevertheless report the
required data in the required format. No changes were made
as a result of this comment.

Comment: Concerning §37.502(2)(C), several commenters
stated that the definition of "birthing facility" at Health and Safety
Code, §47.001(2) precludes the department from expanding the
definition as proposed in §37.502(2)(C).

Response: The department agrees, and has amended
§37.502(2)(C) to permit but not require birthing facilities which
are not otherwise included in §37.502(2)(A) or §37.502(2)(B)
to provide hearing screening services for newborns. The
department will offer hospitals and birthing centers not included
in the statutory definition of "birthing facility" one-time grants
for the purchase of newborn hearing screening equipment
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prior to August 31, 2002, if they choose to participate in the
program. The department has also added §37.503(h), which
requires a birthing facility that does not offer newborn hearing
screening to refer parents of each newborn delivered in the
facility to another birthing facility participating in the newborn
hearing screening program.

Comment: Concerning §37.502(2)(C), one commenter ex-
pressed concern that if a hospital or birthing center that is ex-
empt under the law refers parents of a newborn to a participat-
ing birthing facility, the facility which receives the referral would
be required to provide the hearing screening.

Response: The department acknowledges that Health and
Safety Code, Chapter 47 and this subchapter require only the
birthing facility in which the infant was delivered to offer and
provide hearing screening. However, the department hopes
that existing patient referral networks will facilitate provision of
hearing screening services to newborns by birthing facilities on
an outpatient basis. No change was made as a result of this
comment.

Comment: Concerning §37.502(5), one commenter stated that
the department should require that screening equipment be
capable of detecting hearing loss of 30 dB HL as defined by
law.

Response: The department disagrees. Health and Safety
Code, §47.001(4) defines "hearing loss" as loss of "30 dB HL
or greater in the frequency region important for speech recog-
nition". In order to meet revised national standards, the depart-
ment has amended §37.502(5) and §37.504(4)(C) to require
that screening equipment must be capable of detecting hearing
loss that averages 30 - 40 dB HL or more in the frequency re-
gion important for speech recognition and comprehension.

Comment: Concerning §37.502(13), several commenters
stated that obtaining consent for release of individually iden-
tifying hearing screening data for all newborns would require
additional time, resulting in further costs to hospitals.

Response: The department agrees that compliance with this
section by birthing facilities will require additional time and will
therefore result in increased costs for some facilities. Although
Health and Safety Code §§47.003(a) and 47.007(c) require that
parents must be informed and must consent in writing if indi-
vidually identifying information is provided to the department,
the burden of increased costs incurred by participating birthing
facilities should be mitigated because the department will re-
quire individually identified information, and corresponding writ-
ten consent from parents, only for those newborns who fail the
hearing screen. All other information may be sent to the de-
partment in deidentified form. No change was made as a result
of this comment.

Comment: Concerning §37.502(14)(A), one commenter stated
that "mother" should be used instead of "parent" to minimize
questions about paternity.

Response: The department disagrees. The definition of
"parent" at Health and Safety Code §47.001(8) is not specific
concerning gender, and therefore includes fathers as well as
mothers. No change was made as a result of this comment.

Comment: Concerning §37.502(14)(C), one commenter asked
the department to consider adding the child’s first newborn
screening serial number as a possible identifier.

Response: The department disagrees. Use of the newborn
screening serial number as a personal identifier would delay
transmission of data by some birthing facilities to the depart-
ment because the number is assigned by the department’s lab-
oratory where newborn screening blood tests are performed,
and no secure system currently exists for transmission of the
numbers electronically. No change was made as a result of
this comment.

Comment: Concerning §37.502(14)(C), one commenter sug-
gested that the department amend the subsection to include
the mother’s identifying information.

Response: The department disagrees that the subsection
should be amended to include other types of personal identifiers
because the rule as proposed lists examples but does not
exclude other types of personal identifiers. No change was
made as a result of this comment.

Comment: Concerning §37.502(15), several commenters
asked how and when protocols would be made available
to birthing facilities, what type of monitoring would be done
to ensure compliance with the protocols, and whether the
protocols would meet national standards.

Response: The department has listed the minimum categories
which birthing facility protocols must address in §37.503(e).
Protocols as well as program certification categories are based
on national standards published by the American Academy
of Pediatrics (AAP) and the draft recommendations of the
Joint Committee on Infant Hearing. Sample protocols will be
offered to all birthing facilities during program implementation
after program rules become effective. The data provided
electronically to the department by birthing facilities should
enable the department to determine whether protocols are
being utilized appropriately. The department or its designee
will make on-site monitoring visits if needed.

Comment: Concerning §37.502(15), several commenters sug-
gested that the department consider a process to approve new-
born hearing screening protocols for programs in operation prior
to September 1, 1999.

Response: The department will develop a process for approving
newborn hearing screening protocols for programs in operation
on or before September 1, 1999. No change was made as a
result of this comment.

Comment: Concerning §37.503, one commenter stated that
small birthing facilities that are not exempt under the statute
would have difficulty complying with the rules in a cost effective
manner and asked if such facilities could contract with other
facilities for provision of newborn hearing screening services
and either refer parents to those facilities or arrange for the
contractor to visit its facility to perform the newborn hearing
screening.

Response: Although birthing facilities may contract with any
persons or entities they choose to perform newborn hearing
screening at the birthing facility prior to discharge from the
birth admission, each birthing facility will remain responsible
for the screening done at the facility, whether by an employee
or a contractor. Parents may be referred to other facilities
for diagnostic testing, but Health and Safety Code, §47.003(a)
states that the birthing facility shall offer parents of a newborn
a hearing screening during the birth admission. No changes
were made as a result of this comment.
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Comment: Concerning §37.503, a commenter stated that the
rules assure that infants and families receive appropriate care
and that the state can effectively monitor the program and the
health of its citizens.

Response: The department agrees. The rules were promul-
gated according to Health and Safety Code, Chapter 47 to en-
sure that parents of all newborns are offered a hearing screen-
ing and that intervention is available for newborns who require
it. No change was made as a result of this comment.

Comment: Concerning §37.503, two commenters strongly
supported the legislation and asked all parties involved to move
quickly to implement the law so that Texas will have a program
that assures that every baby with a problem gets the care he/
she deserves.

Response: The department agrees. No change was made as
a result of the comments.

Comment: Concerning §37.503(a), several commenters stated
that the section conflicts with the definition of "birthing facility" in
Health and Safety Code, §47.001(2), which exempts hospitals
in counties with populations of fewer than 50,000 persons,
and birthing centers in counties with populations of fewer than
50,000 persons and fewer than 100 births per year.

Response: The department agrees, and has amended
§37.502(2)(C) to permit but not require birthing facilities
which are not otherwise included in subsections 37.502(2)(A)
or 37.502(2)(B) to provide hearing screening services for
newborns. The department will offer hospitals and birthing
centers not included in the statutory definition of "birthing
facility" one-time grants for the purchase of newborn hearing
screening equipment prior to August 31, 2002, if they choose
to participate in the program. The department has also added
new §37.503(h), which requires a birthing facility that does
not offer newborn hearing screening to refer parents of each
newborn delivered in the facility to another birthing facility
participating in the newborn hearing screening program.

Comment: Concerning §37.503(a), a commenter asked why the
section requires that a hearing screen be offered to and writ-
ten consent for disclosure obtained from only Medicaid eligibles
rather than all newborns.

Response: The department has amended §37.502(2)(C) to
require participation in the newborn hearing screening program
only by hospitals and birthing centers which are defined as
"birthing facilities" in Health and Safety Code §47.001(2). The
department cannot require other exempted facilities to offer
hearing screening services, but will assist those exempted
facilities that choose to do so.

Comment: Concerning §37.503(b), one commenter stated that
it might be difficult to screen all newborns prior to discharge,
and suggested that the time frame be extended to two weeks
after birth.

Response: The department disagrees. Health and Safety
Code, §47.001(1) defines "birth admission" as the time after
birth that a newborn remains in the birthing facility before
being discharged, and Health and Safety Code, §47.003(a)
states that the hearing screen shall be offered during the
birth admission. Experience gained during the department’s
demonstration project suggests that screening newborns prior
to discharge is quite feasible, even in large birthing facilities.
During the program implementation process the department’s

designee will assist programs with the details of managing an
effective and efficient newborn hearing screening program. No
change was made as a result of this comment.

Comment: Concerning §37.503(d), one commenter suggested
that the department should amend the section to provide
uniform language for consent by parents for disclosure of
individually identifying information to the department.

Response: Health and Safety Code, Chapter 47 does not
require the department to adopt standard consent language
which all birthing facilities must utilize, and the department
disagrees that such language is necessary. No change was
made as a result of this comment.

Comment: Concerning §37.503(d), one commenter suggested
that the section should be amended to require that only parents
whose children do not pass the newborn hearing screen must
be informed that they must consent in writing for the disclosure
of individually identifying information to the department.

Response: The department disagrees because Health and
Safety Code §47.003(a) requires that "parents", without limi-
tation, shall be so informed. No change was made as a result
of this comment.

Comment: Concerning §37.503(d), one commenter stated that
when newborns are transferred to another birthing facility for
neonatal care, the receiving facility should be responsible for
informing parents of the need for written consent.

Response: The department agrees and has amended
§37.503(c) and §37.503(d) to clarify that if a newborn is not
offered a hearing screening before transfer to another facility
for neonatal care, the receiving hospital must do so, if the
hospital is a birthing facility as defined by §37.502(2).

Comment: Concerning §37.503(e), one commenter stated that
the section should be changed to allow facilities to meet their
own specific program needs.

Response: The department agrees, and has amended the
section to permit programs with protocols already in place to
submit them to the department for approval. The categories
listed in the section as amended will allow programs to write
protocols which meet their needs while complying with national
standards. If differences with the department concerning a
facility’s proposed protocols cannot be resolved, the birthing
facility may request a fair hearing.

Comment: Concerning §37.503(e), one commenter expressed
concern that "the stringent rules and protocols" cannot be
implemented in birthing facilities regardless of the size of their
birth populations. The commenter also suggested that birthing
facilities can meet the guidelines of the Joint Commission on
Accreditation of Healthcare Organizations (JCAHO) without the
need to operate like other programs.

Response: The department disagrees. The protocols are spe-
cific to newborn hearing screening, which is not addressed by
JCAHO standards. Birthing facilities of all sizes have success-
fully implemented newborn hearing screening programs. Al-
though the size of the birth populations in different birthing fa-
cilities will affect staffing needs, the need for uniform standards
of care in a statewide program remains. Although program pro-
tocols may be worded in different ways in different birthing facil-
ities, the same protocol categories will be employed statewide.
No changes were made as a result of this comment.
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Comment: Concerning §37.503(e), one commenter suggested
that the rules should allow birthing facilities to utilize guidelines
that would assure a high quality program and also enable the
facilities to meet their patients’ needs.

Response: The department agrees. Birthing facilities will be
able to establish protocols that address both goals. No changes
were made as a result of this comment.

Comment: Concerning §37.503(e), one commenter asked for
clarification concerning the process for protocol approval by the
department’s designee.

Response: The department has amended §37.503(e) to list the
categories of procedures which, at a minimum, each birthing
facility protocol must address. The department’s designee will
determine whether a birthing facility’s protocol does so, and
the section also provides that a birthing facility may request a
fair hearing if the department’s designee refuses to approve a
birthing facility’s protocol.

Comment: Concerning §37.503(e), one commenter who had
participated in an informal work group for development of the
rules asked that the protocol category descriptors be clarified.

Response: The department agrees and has amended the
section to add protocol categories.

Comment: Concerning §37.503(e), several commenters stated
that program protocols should be included in the rules because
the Texas Administrative Procedure Act, Government Code,
Chapter 2001, affords them the right to review any standards
by which their activities will be monitored or regulated before
adoption as rules.

Response: The department disagrees. The rules have been
expanded to include categories needed for addressing program
protocols. The department is not advocating the use of only
one model of language for protocols, just that all categories
have been addressed in a manner commensurate with national
standards. Birthing facilities will submit their protocols for
approval by the department, according to Health and Safety
Code, §47.003(b), and will have a method of appeal should we
not be able to agree. No changes were made as a result of this
comment.

Comment: Concerning §37.503(e), two commenters asked the
department to add the guidelines developed by the American
Academy of Pediatrics (AAP) Task Force on Newborn and Infant
Hearing to this section.

Response: The department disagrees. The department utilized
the AAP guidelines as well as draft recommendations of the
Joint Committee on Infant Hearing (JCIH) 2000 Position State-
ment to develop protocol categories. However, the department’s
designee will approve a birthing facility’s program protocols not
according to how completely they incorporate all the AAP guide-
lines, but according to whether the protocols address each of
the required categories of procedures in a meaningful way. No
changes were added as a result of this comment.

Comment: Concerning §37.503(f), one commenter stated that
the department will be collecting much more data for "quality
assurance" than is collected by other states, and that this will
impose increased personnel costs upon birthing facilities.

Response: The department agrees that birthing facilities in
Texas will be required to provide more data than is required
by most other states. However, Health and Safety Code, Chap-

ter 47, imposes substantially greater responsibilities upon the
department than do statutes in other states. The department
must collect data to certify and renew certification of programs
rather than for traditional periodic "quality assurance" monitor-
ing. The department is aware of the scope of this data reporting
and has required that the software to be licensed must perform
many data collection and reporting functions automatically to
make compliance by birthing facilities as cost-efficient as pos-
sible. No changes were made as a result of this comment.

Comment: Concerning §37.503(f), one commenter asked about
data the department will maintain and the safeguards for
protecting genetic data from misuse.

Response: The department acknowledges that some newborn
hearing screening data may include information on genetic
conditions which may have caused the hearing loss or may
result in additional hearing loss in the future. The department
has amended §37.504(1) to require that program certification
criteria shall require that all data, whether it includes genetic
information or not, will be protected in accordance with state
and federal guidelines for confidentiality.

Comment: Concerning §37.503(f) one commenter requested
that the section be amended to state that the department will
maintain individually identifying data on only newborns who fail
the hearing screen, and that the department will collect only
aggregate data on newborns who pass the hearing screen.

Response: The department disagrees, and will maintain data
on both newborns who pass as well as newborns who fail the
birth screen. However, the department will require individually
identified information only for newborns who fail the birth screen.
Deidentified information will be required for newborns who
pass the birth screen. Health and Safety Code, §47.007(a)
states that the information, reporting, and tracking system must
be capable of providing the department with information and
data necessary to plan, monitor, and evaluate the program,
including the program’s screening, follow-up, diagnostic, and
intervention components. Also, in order to meet federal
reporting requirements, the department will require raw data
rather than aggregate data on all newborns and infants. This
data may be either identified or deidentified.

Comment: Concerning §37.503(f), a commenter stated that by
acquiring data on children who pass the hearing screen, the
department can track and counsel children who develop future
hearing loss, and that for the first time this information will be
available to hearing professionals.

Response: The department agrees. Health and Safety Code,
§47.007(b) provides that, with written consent from the child’s
parent, qualified hearing professionals across the state may
access the information management, reporting, and tracking
system. No change was made as a result of this comment.

Comment: Concerning §37.503(g), one commenter asked who
was responsible for ensuring that referrals are sent to the
Interagency Council on Early Childhood Intervention (ECI) and
when the referrals should be made. The commenter stated that
the birthing facility should not be responsible once a newborn
is discharged.

Response: Health and Safety Code, §47.003(d) states that the
department shall ensure that intervention is available and is
managed by state programs specified in the statute. Section
621.45 of this title (relating to Primary Referral Requirements)
provides that newborns in need of comprehensive early inter-
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vention services must be referred within two working days of
identification to a contracted provider for evaluation and assess-
ment. The department has amended §37.504(5) as a result of
this comment.

Comment: Concerning §37.504, one commenter asked
whether contract newborn hearing screening service providers
must be certified.

Response: The department may by law certify only birthing
facility programs, not independent providers of newborn hearing
screening services. No changes were made as a result of this
comment.

Comment: Concerning §37.504, one commenter stated that
program certification criteria should be more specific.

Response: The department agrees and has amended §37.504
and §37.505 to clarify the intended meaning of the sections.

Comment: Concerning §37.504(1), a commenter stated that the
required data elements are consistent with those currently re-
quired by the Centers for Disease Control (CDC), and those ex-
pected to be required in the future. The commenter added that
policy drafted by the Joint Committee on Infant Hearing (JCIH)
addresses accountability, setting benchmarks, and achieving
excellence at the hospital, state, and national level.

Response: The department agrees. Health and Safety Code,
§47.007 requires that "the information management, reporting
and tracking system must be capable of providing the depart-
ment with information and data necessary to plan, monitor, and
evaluate the program, including the program’s screening, follow-
up, diagnostic, and intervention components." No changes were
made as a result of this comment.

Comment: Concerning §37.504(3), one commenter asked what
the department considers a "sufficient" number of screening
staff for birthing facilities.

Response: A "sufficient" number of screening staff at a partic-
ular birthing facility will be the number of persons necessary
to administer the program in a manner that meets certification
standards. No changes were made as a result of this comment.

Comment: Concerning §37.504(3), one commenter suggested
that the department should integrate newborn hearing screen-
ing with the newborn screening program so that consent would
be required for genetic testing.

Response: The department disagrees. Although the depart-
ment is studying integration of its databases which track new-
born information, Health and Safety Code, Chapter 47 does not
authorize the department to require consent for genetic testing.
No changes were made as a result of this comment.

Comment: Concerning §37.504(3), several commenters asked
for clarification of the term "qualified hearing screener".

Response: The department agrees and has amended the
section accordingly.

Comment: Concerning §37.504(3), one commenter asked why
the department will be training hospital staff in the use of hearing
screening equipment when the Act does not require this.

Response: The department agrees that Health and Safety
Code, Chapter 47 does not require the department to train hos-
pital staff in the use of newborn hearing screening equipment.
Such training should be provided by the manufacturers of the
equipment chosen by each birthing facility. Section 37.504(3)

refers to technical training on the software provided by the de-
partment and training concerning implementation of sections
and program protocols. No changes were made as a result of
this comment.

Comment: Concerning §37.504(3), one commenter asked
whether the training to be provided by the department would
duplicate the training done in-house by each birthing facility,
and stated that the department’s training should be provided
only on an as-needed basis.

Response: The department agrees that all birthing facility staff
need not be trained directly by the department or its designee,
and has amended the section to allow persons who successfully
complete the department’s training to train other staff members
at their respective facilities.

Comment: Concerning §37.504(3), several commenters asked
what, where, and how training will be offered by the department.

Response: The department will provide technical support,
training on the software, and implementation training to birthing
facilities at no cost. Until the department has selected a vendor
of these services through the competitive procurement process
currently under way, no details concerning the training to be
provided will be available. The same training will be offered to
all birthing facilities to ensure that each has access to the same
information regarding certification requirements. No changes
were made as a result of these comments.

Comment: Concerning §37.504(4), one commenter asked why
Texas requires an electronic link between the department’s
software and the screening equipment at each birthing facility
but the California program does not.

Response: The State of California has no statutory mandate,
but provides grants to qualifying pediatric hospitals to perform
screening, diagnostic testing, tracking, and follow-up services.
The software made available to participating hospitals by Cal-
ifornia allows electronic linkage, at the option of each facility.
Texas law, however, requires birthing facilities only to offer hear-
ing screening and mandates that the information management,
reporting, and tracking system must be capable of providing the
department with information and data necessary to plan, mon-
itor, and evaluate the program, including the screening, follow-
up, diagnostic, and intervention components. No changes were
made as a result of this comment.

Comment: Concerning §37.504(4), one commenter stated that
a birthing facility which has already purchased equipment can-
not be assured that the equipment will be on the department’s
approved list.

Response: The department agrees that the facility faces a
dilemma. The department consistently suggested that pro-
grams should wait for the rules to be adopted before deciding
which equipment to purchase, and reminded birthing facilities
that Health and Safety Code, §47.004(b)(1) states that in order
to be certified, newborn hearing screening programs must pro-
vide hearing screening using equipment recommended by the
department. No changes were made as a result of this com-
ment.

Comment: Concerning §37.504(4), several commenters stated
that the department did not have statutory authority to set
equipment criteria and that any equipment approved by the
United States Food and Drug Administration (FDA) could be
used for newborn hearing screening.
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Response: The department agrees that 21 U.S.C. §360k(a)
prohibits a state from establishing any requirement for a de-
vice intended for human use which relates to the safety or
effectiveness of the device or to any other matter included in
a requirement applicable to the device. The department has
amended §37.504(4)(B) to clarify that devices must be cleared
or approved by FDA for marketing for the purpose of hearing
screening and to delete the provisions concerning the devices’
"pass-refer" criteria. The department has added §37.504(4)(C)
to integrate the definition of hearing loss which will trigger a
referral for follow-up. Therefore, the department believes the
certification criteria in §37.504(4) do not conflict with federal
law.

Comment: Concerning §37.504(4), one commenter stated that
the department’s decision not to publish a list of approved
newborn hearing screening equipment at this time was delaying
implementation of the program.

Response: The department disagrees that implementation of
the program has been unnecessarily delayed. The department
cannot publish a list of approved hearing screening equipment
until these sections have been approved by the Board of Health
and a contract for software licenses and training and technical
support services has been fully executed. No changes were
made as a result of this comment.

Comment: Concerning §37.504(4), one commenter stated that
the department should publish the equipment list as soon as
possible before funds allocated for purchase of newborn hearing
screening equipment by birthing facilities are used for other
purposes.

Response: The department agrees that the program must be
implemented as quickly as the necessary software, services,
and technical specifications are available. The department
revised and reposted its procurement document requesting
offers to supply software licenses, training, and technical
support services because of comments received from hospitals
and vendors, which has extended the original procurement time
schedule. No changes were made as a result of this comment.

Comment: Concerning §37.504(4), one commenter stated that
loading, managing, and tracking data was the responsibility
of the department and not birthing facilities, and that the
department should allow birthing facilities to transmit newborn
hearing screening equipment data in ASCII format.

Response: Health and Safety Code, §47.004(b)(3) requires cer-
tified programs to maintain and report birth admission screening
data electronically as required by the department. The depart-
ment will consider all file formats that can be transmitted in a
manner that conforms to state and federal confidentiality guide-
lines and will work with its contractor/designee to ensure that
birthing facilities meet this requirement. No changes were made
as a result of this comment.

Comment: Concerning §37.504(4), a commenter stated that
the department should allow use of all equipment that has
been recognized by national associations, such as the American
Speech-Language-Hearing Association (ASHA), the American
Academy of Pediatrics (AAP), and the Joint Committee on Infant
Hearing (JCIH). The commenter added that the department
should not assume the liability of selecting and recommending
equipment for use by birthing facilities.

Response: The department disagrees. Statements by the
ASHA, AAP, and JCIH refer only to categories of testing equip-

ment and do not "approve" specific makes and models of equip-
ment. However, Health and Safety Code, §47.004(b)(1) re-
quires that in order to be certified, newborn hearing screening
programs must use equipment recommended by the depart-
ment. The department will provide a list of approved equip-
ment, from which birthing facilities may choose. No changes
were made as a result of these comments.

Comment: Concerning §37.504(4)(A), two commenters asked
whether an electronic data link to the department is essential to
the successful operation of the hearing screening program or if
exchange of data files on disks would suffice.

Response: The department will consider allowing transmission
of files by diskette after the specific software to be used has
been selected and the department has evaluated the software’s
capability to accept diskette data without costly interventions.
No changes were made as a result of this comment.

Comment: Concerning §37.504(4)(A)-(B), a commenter asked
whether equipment that does not meet the criteria stated in
these sections will be "grand fathered", and if not, whether the
department will provide "loaner" equipment to birthing facilities
at no charge until approved equipment can be purchased.

Response: Health and Safety Code, §47.004(b)(3) requires that
in order to be certified, a birthing facility must maintain and re-
port data electronically as required by the department. Health
and Safety Code, §47.007(a) states that the information, report-
ing, and tracking system must be capable of providing the de-
partment with information and data necessary to plan, monitor
and evaluate the program, including the program’s screening,
follow-up, diagnostic, and intervention components. Therefore,
equipment that meets the requirements of the department may
be used whenever it was purchased, and equipment that does
not meet the requirements may not be used by a certified pro-
gram. The department has chosen not to lend equipment to
birthing facilities because plans for disposition of the equipment,
now four years old, have already been made. No changes were
made as a result of this comment.

Comment: Concerning §37.504(4)(A)-(B), a commenter stated
that the American Academy of Pediatrics guidelines support
the equipment criteria listed in these sections. The commenter
added that the rules do not prevent any equipment manufacturer
from selling in Texas, but require evidence that the equipment
is effective.

Response: The department agrees. No changes were made
as a result of this comment.

Comments: Concerning §37.504(4)(A)-(B), several com-
menters stated that the department should approve any
equipment that has been approved nationally.

Response: The department disagrees. No list of "nationally ap-
proved" equipment exists. Approval by the United States Food
and Drug Administration authorizes the manufacturer to mar-
ket the equipment nationally. The integrity and the success
of the statewide newborn hearing screening program require
that screening equipment be capable of transmitting data to the
department’s newborn hearing screening information manage-
ment and tracking system. The department has amended the
paragraph to require that the screening equipment be capable
of identifying hearing loss as defined at §37.502(5).
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Comment: Concerning §37.504(5), one commenter stated that
use of the word "proceedings" appears to be a typographical
error.

Response: The department agrees and has amended the
section accordingly.

Comment: Concerning §37.504(5), one commenter stated that
communication of screening results to "health care providers"
as required by Health and Safety Code §47.005(b) has been
omitted.

Response: The department agrees and has amended the
section accordingly.

Comment: Concerning §37.504(5), one commenter asked
whether birthing facilities were responsible for reporting to all
stakeholders mentioned in the rule.

Response: Health and Safety Code §47.005(b) requires that
birthing facilities report screening results only to the parents,
the newborn’s attending physician or health care provider, and
the department. No changes were made as a result of this
comment.

Comment: Concerning §37.504(5), one comment stated that
the section should be reworded to clarify that babies who fail
the newborn hearing screening must be linked to the next step
of appropriate care.

Response: The department agrees and has amended the
section accordingly.

Comment: Concerning §37.504(5), a commenter recom-
mended that the words "and follow-up services" be deleted.

Response: The department has amended the section to clarify
its intent, and deletion of the phrase is no longer required.

Comment: Concerning §37.504(6), several commenters asked
who would provide and pay for the "standardized educational
materials".

Response: The department has amended the subsection to
clarify that the department will provide educational materials at
no charge to birthing facilities.

Comment: Concerning §37.504(6), several commenters asked
to whom the standardized educational materials must be given.

Response: The section as proposed stated that standardized
educational materials must be distributed to parents, health care
providers, and physicians. No changes were made as a result
of this comment.

Comment: Concerning §37.504(6), several commenters asked
who would be responsible for distribution of standardized edu-
cational materials.

Response: Health and Safety Code, §47.004(b)(4) states that
in order to be certified, birthing facility programs must distribute
educational materials. The department has amended the
subsection to clarify this responsibility.

Comment: Concerning §37.504(6), several commenters asked
whether birthing facilities could develop their own materials for
distribution.

Response: The department has amended the subsection to
clarify that birthing facilities may develop educational materials
in addition to, but not in lieu of, those developed and provided by

the department for distribution to parents, health care providers,
and physicians.

Comment: Concerning §37.505, one commenter stated that it
is imperative for the department to develop minimum standards
for infant hearing screening programs if the statewide program
is to be effective. The commenter expressed support for the
proposed screening goals stated as percentages of babies
to be screened and followed, and added that the goals are
realistic and within the capabilities of any enrolled institution
to accomplish.

Response: The department agrees. No changes were made
as a result of this comment.

Comment: Concerning §37.505, several commenters stated
that medical professionals must be better educated regarding
the law, the rules, and intervention that is available for newborns
who are hearing impaired, and described how one newborn
hearing evaluation center was educating professionals. The
commenters urged the department to implement the rules
without delay.

Response: The department agrees that time is required for in-
dividuals affected by any new legislation to become aware of
changes necessary in their current practices, and it commends
those providers of newborn hearing screening who have taken
an active role in educating medical professionals. The depart-
ment is working with educators to develop materials which will
be made available to hearing health care professionals and fam-
ilies. Minimum acceptable levels of performance are included
in the rules to ensure that parents of newborns are offered a
newborn hearing screening, and that each newborn with abnor-
mal screening results are reported to the newborn’s physician
or health care provider. No changes were made as a result of
these comments.

Comment: Concerning §37.505, several commenters stated
that the language in this section may not agree with the statute,
and suggested that birthing facilities should be required to offer
the screen to parents of all newborns, rather than require the
screen for 98% of newborns during the first month of life.

Response: The department agrees, and has changed the
language to reflect that the screen should be offered to all
parents, and has deleted the language regarding the 98% of
newborns during the first month of life.

Comment: Concerning §37.505, one commenter stated that
basing certification on the number of newborns who pass the
screening creates an incentive to manipulate test results in
order to maintain certification.

Response: The department disagrees. Because some birthing
facilities may attempt to falsify screening results to remain in
compliance with minimum certification criteria, the department
requires the electronic record of the screen, which makes
manipulation of test results difficult. The national standards
developed by the American Academy of Pediatrics and the
draft of the proposed Joint Committee on Infant Hearing, 2000
Position Statement recommend an even higher infant "pass
percentage" than the department is proposing as one of the
indicators of an effective program. No changes were made as
a result of this comment.

Comment: Concerning §37.505, one commenter stated that
certification should be awarded to programs that develop ap-
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proved protocols and purchase equipment meeting the criteria
set in the rules.

Response: The department agrees and has added §37.504(8),
"approved program protocols" as a program certification crite-
rion.

Comment: Concerning §37.505(a), one commenter expressed
strong support for the newborn hearing screening initiative and
suggested that the department should strive toward screening
100% of babies, with 95% as the acceptable standard for
certification. The commenter added that the hospital at which
she works requires 3/4 of one full-time equivalent (FTE) to
handle all aspects of the charting, referral, and data entry of
screening results.

Response: The department disagrees that screening 100%
of newborns should become the minimum standard. The
department has amended the subsection to clarify that although
birthing centers must offer the parents of all newborns a hearing
screen prior to discharge from the birth admission visit, 95% of
newborns must actually be screened as a minimum acceptable
level of performance. Not all newborns will be screened before
discharge for many reasons, including parental preference and
transfer of the newborn to another facility for neonatal care.
The requirement that 95% of babies shall be screened during
the birth admission is consistent with national standards.

Comment: Concerning §37.505(a)(1), several commenters
stated that newborns whose parents refuse the screen should
not be counted when determining whether 95% of newborns
have been screened during the birth admission visit at a
particular birthing facility.

Response: The department agrees, and has amended the
section accordingly.

Comment: Concerning §37.505(a)(3) and §37.505(b)(3), one
commenter stated that birthing facilities have no control over
how many newborns pass the hearing screening, and therefore
should not be held accountable, since many of their birth
population may include sick babies whose incidence of hearing
loss is higher.

Response: The department disagrees. National studies indi-
cate that approximately four percent of all newborns, including
sick babies, require a referral for further testing after the birth
admission screen, and national associations have established
4% as the recommended standard. The department has found
that reports of failure by more than 10% of newborns indicates
that the screen itself is not being administered accurately. The
department recognizes that the national benchmark of a 4% re-
ferral rate may be difficult to achieve until a program has been in
operation for at least a year. Section 37.505(a)(3) establishes
90% as the minimum pass rate because the department will
be monitoring compliance with program certification criteria in
Texas. No changes were made as a result of this comment.

Comment: Concerning §37.505(a)(3) and §37.505(b)(3), one
commenter stated that the 90% was too low and might encour-
age improper test interpretation.

Response: The department disagrees. Although the depart-
ment has found that reports of failure by more than 10% of
newborns indicates that the screen itself is not being admin-
istered accurately, the department also recognizes that the na-
tional benchmark of a 4% referral rate may be difficult to achieve
until a program has been in operation for at least a year. Sec-

tion 37.505(a)(3) establishes 90% as the minimum pass rate
because the department will be monitoring compliance with pro-
gram certification criteria in Texas. No changes were made as
a result of this comment.

Comment: Concerning §37.505(a)(4), one commenter stated
that establishing 70% as the minimum performance standard
for provision of follow-up services to infants during the first three
months of life encourages failure to provide services to 30% of
the all infants screened.

Response: The department agrees and has amended the
paragraph to require that all newborns with abnormal screens
must be reported to the infant’s attending physician or health
care provider.

Comment: Concerning §37.505(a)(4), several commenters
stated that provision of follow-up services within the first three
months of the infant’s life is not the responsibility of the birthing
facility, and that the $8 fee mentioned in the proposed preamble
would not cover the follow-up tracking expenses.

Response: The department agrees that Health and Safety
Code, §47.005(c) states that the newborn’s attending physician
or health care provider, rather than the birthing facility, shall
direct and coordinate follow-up care. The $8 estimate of
increased costs to birthing facilities was never intended to cover
follow-up tracking. The department has amended the paragraph
to clarify that newborns with abnormal screening results shall
be reported to the newborn’s physician or health care provider
for follow-up, and has deleted the performance standard which
suggested that birthing facilities were responsible for assuring
that newborns received follow-up services within the first three
months of life.

Comment: Concerning §37.505(a)(4), one commenter asked
about the responsibility of contracted service providers for
follow-up care.

Response: The department acknowledges that it lacks statutory
authority to regulate contracts by birthing facilities with providers
of follow-up services. The department has amended the
paragraph to clarify that birthing facilities are responsible only
for referring newborns with abnormal screening results to the
newborn’s physician or health care provider for follow-up care.

Comment: Concerning §37.505(a)(4), one commenter asked
whether follow-up activities by birthing facilities would require
increased staff time which might result in an effect on local
employment.

Response: The department has amended the paragraph to
clarify that birthing facilities are not responsible for provision
of follow-up care.

Comment: Concerning §37.506, a commenter stated that it
appears that certification and decertification determinations will
be based on large amounts of data collected for each newborn.

Response: The department agrees. The screening data will
enable each birthing facility to monitor the performance of its
staff as well as the screening process. The department’s
software procurement specifications require that many data
collection functions be performed automatically to reduce the
burden on birthing facility staff. In addition, the department’s
contractor will be required to monitor and notify any facility that
fails to meet certification standards for any two- month period,
which will enable the facility to identify and address potential
problems. No changes were made as a result of this comment.
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Comment: Concerning §37.506, several commenters asked
the purpose of the designating levels of certification. The
commenter described other hospital accreditation programs that
use only two levels of certification and do random samples for
review purposes.

Response: The department created "preliminary" certification
lasting six months to allow programs with no prior experi-
ence in newborn hearing screening to become proficient before
they qualify for "standard" certification. The department has
amended §37.506(a)(2)(A) to provide that programs that com-
ply with certification criteria and minimum performance stan-
dards may qualify for "standard" certification for 24 months. The
department has amended §37.506(a)(3)(A) to authorize "distin-
guished" certification for a period of 36 months to reward pro-
grams which demonstrate the ability to exceed minimum stan-
dards as specified by §37.505(b). "Provisional" certification is
available to programs already certified which fail to meet perfor-
mance standards for a period of time. The programs then have
an opportunity to return to compliance without being decerti-
fied. With reference to other hospital accreditation programs,
the purpose for that monitoring and the certification monitoring
for newborn hearing is very different. Hospitals choose whether
to have the type of general accreditation being cited; many do
not choose to participate. The statute requires that the depart-
ment establish certification criteria for this program.

Comment: Concerning §37.506, one commenter stated that
programs should either be certified or not. The commenter
described other hospital accreditation programs that include
only two levels of certification and obtain random samples for
review purposes.

Response: The department disagrees, because the three
levels of certification are intended to designate programs’
capacities to meet increasingly rigorous performance standards
and goals. The department has amended the section to
differentiate performance levels by awarding certification for
longer periods to birthing facilities which exceed minimum
standards. Although hospitals may choose to participate in
other accreditation programs, Health and Safety Code, §47.004
requires the department to establish certification criteria for
newborn hearing screening programs and to certify and recertify
programs. The purposes of accreditation monitoring and
certification monitoring for newborn hearing screening programs
are therefore quite different. No changes were made as a result
of this comment.

Comment: Concerning §37.506, one commenter asked why
local communities will provide follow-up services rather than
the department, in contrast to the newborn metabolic screening
program.

Response: The department disagrees that the newborn
metabolic screening program should be considered a model for
provision of follow-up services in department programs. Audiol-
ogy intervention services and educational intervention services
are done in the local communities by service providers and by
the Interagency Council on Early Childhood Intervention, and
are not the responsibility of the department. Health and Safety
Code, §47.007(a) requires that the reporting and tracking
system must be capable of providing the department with the
information and data needed to plan, monitor, and evaluate
the program, including the follow-up component. However,
actual follow-up services will be directed and coordinated by

the infant’s physician or health care provider. No changes were
made as a result of this comment.

Comment: Concerning §37.506, a commenter stated that the
certification process appears to be complicated, frequent, and
encumbered with excessive paperwork and personnel.

Response: The department disagrees. All the data necessary
to monitor compliance with program certification criteria will be
collected by the department through the software which will be
offered to all birthing facilities. The information management,
reporting, and tracking software described in the department’s
procurement specifications should require minimal labor by
staff of birthing facilities which elect to use it. Procurement
specifications for training services also request offers of training
methods which will best meet the needs of the department and
the birthing facilities. No changes were made as a result of this
comment.

Comment: Concerning §37.506, one commenter asked how
the department can provide training and monitor certification
without costs being prohibitive.

Response: The department disagrees that costs of providing
training and monitoring certification will be prohibitive. Each
birthing facility’s software, whether supplied by the department
or in use on or before September 1, 1999, must be capable of
providing the department with information necessary to allow
the department to monitor the program. Such automated data
gathering capability, as well as the department’s procurement
specifications for provision of training to birthing facilities, are
intended to promote cost-efficiency. No changes were made as
a result of this comment.

Comment: Concerning §37.506(b), one commenter suggested
that the department should adopt a procedure for considering
appeals from programs that are decertified.

Response: The department agrees, and has amended the
subsection by adding paragraph (b)(3).

Comment: Concerning §37.506(b), one commenter stated that
the title of §37.506 should be changed to "decertification and
plan of correction", and facilities that fail to meet one or more
of the certification criteria should be offered the opportunity to
comply with a plan of correction rather than being decertified.

Response: The department disagrees. Section 37.506(e)(1),
as amended, already requires that as part of the certification
process, programs which have been notified of failure to meet
performance standards must submit a "corrective action plan".
No changes were made as a result of this comment.

Comment: Concerning §37.506(b) and §37.506(e), several
commenters requested clarification of the consequences of
decertification for a program, specifically including whether the
program might lose Medicaid funding.

Response: Health and Safety Code, Chapter 47 does not
authorize the department to impose administrative sanctions on
birthing facilities which are decertified. No changes were made
as a result of this comment.

Comment: Concerning §37.506(d), several commenters asked
why the hospitals that participated in the department’s demon-
stration project are eligible to receive a higher level of initial cer-
tification than other programs which provide newborn screening
but did not participate in the project.
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Response: The department agrees, and has amended the
subsection to state that all facilities that were providing newborn
hearing screening to all newborns on September 1, 1999
may receive "standard" or "distinguished" certification based
on their compliance with certification criteria and performance
standards. The same certification criteria will therefore be
applied to all birthing facilities whether or not they participated
in the department’s demonstration project.

Comment: Concerning §37.506(e), one commenter suggested
that the department should delete the requirement that a notice
of decertification be posted in the birthing facility.

Response: The department agrees and has deleted the sub-
section.

Comment: Concerning §37.506(g), now renumbered as
§37.506(f), a commenter stated that the department should
charge fees for certification activities, since the department will
incur costs in the certification process.

Response: Health and Safety Code, §47.004(e) states that a
fee may not be charged to certify or re-certify a program. No
changes were made as a result of this comment.

Comment: Concerning §37.507(a), one commenter stated
that consent is only required to send individually identified
information to the department.

Response: The department agrees and has amended the
section accordingly.

Comment: Concerning §37.507(b), one commenter stated
that the subsection describes information concerning follow-up
services "approved" by the department which birthing facilities
must provide to parents. The commenter stated that Health
and Safety Code, §47.005(a) does not include that term, and
recommended an amendment.

Response: The department agrees and has amended the sec-
tion to refer to information "recommended" by the department .

Comment: Concerning §37.507(b), one commenter asked
which follow-up services will be approved by the department.

Response: The department will be recommending information
about follow-up services available to parents, not approving the
services themselves. No changes were made as a result of this
comment.

Comment: Concerning proposed §37.507(c), several com-
menters stated that birthing facilities are not responsible for co-
ordination of follow-up care.

Response: The department agrees and has deleted the sub-
section.

Comment: Concerning proposed §37.507(c), one commenter
suggested that the department should perform case manage-
ment services in the newborn hearing screening program as it
is does in the newborn metabolic screening program.

Response: The department estimates that utilizing a case man-
agement model similar to that used in the newborn metabolic
screening program would require as many as 45 new staff mem-
bers. The newborn hearing screening program is charged with
ensuring that follow-up occurs, not with providing the services.
No changes were made as a result of this comment.

Comment: Concerning §37.508, one commenter stated that too
many staff at some facilities may become trained to perform
screening.

Response: The department agrees that birthing facilities may
enhance quality of service as well as efficiency by relying upon
a smaller number of well trained staff who are very proficient,
rather than a larger number of staff who may not use their
screening skills often enough to maintain their proficiency. No
changes were made as a result of this comment.

Comment: Concerning §37.508, one commenter expressed
concern that the rules do not address fees for providing staff
training, and that persons or organizations other than the
department’s designee may not train staff.

Response: The department agrees. Training will be provided
at no cost to birthing facilities by the department or its designee
regarding the software and implementation guidelines, including
protocols and certification standards. Manufacturers of screen-
ing equipment should also provide training on the use of their
hardware. The department’s procurement specifications require
potential vendors to address the issue of ongoing training, and
the department anticipates that potential vendors will offer cre-
ative solutions. No changes were made as a result of this com-
ment.

Comment: Concerning §37.508, one commenter asked
whether the department would provide technical assistance for
both software and hardware, and whether the assistance will
be provided on-site or by telephone.

Response: The department’s procurement specifications re-
quire the selected vendor to provide technical assistance 24
hours a day, seven days a week concerning the software pro-
vided by the department and its interface with hospital hard-
ware. Technical assistance will be provided both on-site and by
telephone. Neither the department nor its designee will provide
technical assistance for questions regarding newborn hearing
screening equipment, since each birthing facility will choose its
own equipment vendor. No changes were made as a result of
this comment.

Comment: Concerning §37.508, a commenter asked what
types of technical support and services will be provided,
whether software upgrades will be free of charge to the facilities
and for how long, and what time lines will be used for training.

Response: The department’s procurement specifications de-
scribe in general the scope of services and time lines for train-
ing for which offers from vendors have been requested. Until
the department has a fully executed contract, the department
cannot provide a specific response. The department will make
any software upgrades produced by the contractor during the
contract period available to birthing facilities without cost. The
department has amended the section to acknowledge its obliga-
tion to provide both training and technical assistance to certified
programs.

Comment: Concerning §37.509, one commenter stated that
requiring birthing facilities to send large amounts of data
presents a medical-legal risk to the birthing facility because
of possible breaches of patient confidentiality. The commenter
added that deidentifying large data sets will be cumbersome,
and that birthing facility staff will be spending time collecting
and sending data instead of providing services to newborns.
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Response: The department disagrees. Health and Safety
Code, §47.008(a) requires that information sent to the depart-
ment must be in a format that ensures confidentiality according
to required state and federal privacy guidelines. All individually
identifying information sent to the department requires written
consent from the parent, and information sent in a deidentified
form present no confidentiality risk. The department’s procure-
ment specifications require that software provided to facilities
must be capable of sending all required data with minimal effort
on the part of the screener in a format which protects confiden-
tiality. No changes were made as a result of this comment.

Comment: Concerning §37.509, two commenters stated that
requiring frequent transmission of information to the department
would have a negative impact on birthing facilities.

Response: The department believes that any costs to birthing
facilities for transmission of data, as frequently as necessary
for each facility, are far outweighed by the benefits to infants
whose hearing loss is discovered through screening at birth.
Health and Safety Code, §§47.003 and 47.007, require the
department to ensure that intervention is available for newborns
with hearing loss, and that this intervention is managed by
state programs. Human Resources Code, §32.024, requires
the department to provide any necessary diagnostic follow-up
care before the child is 30 days old. National early identification
literature indicates that the window of opportunity for maximizing
auditory input to the brain is very small. Referral of the
infant to audiology and educational intervention must occur
prior to six months of age, and experience obtained during the
department’s demonstration project as well as national literature
indicate that newborns must be receiving services prior to three
months of age so they will have auditory experience prior to six
months of age. No changes were made as a result of this
comment.

Comment: Concerning §37.509, several commenters asked
whether data reported by birthing facilities in the newborn hear-
ing screening program could be integrated into the metabolic
and genetic screening database currently in use by the depart-
ment or suggested that the hearing screening data should be
integrated to eliminate duplication and reduce costs. The com-
menters also stated that several national organizations have
urged state health departments to consider the integration of
all databases concerning newborns.

Response: The department disagrees. The metabolic and
genetic screening database cannot be electronically linked to
hearing screening equipment. The metabolic and genetic
screening data is obtained from newborn screening lab forms
completed by hospital staff and the information is added to
the department’s database manually at least one week after
the newborn’s test sample is taken. It is often difficult to
arrange for follow-up testing since abnormal tests results are
usually received some time after the baby has been discharged
from the birthing facility. Because the incidence of hearing
loss is approximately three times that of all metabolic and
genetic disorders combined, the department estimates that an
additional 45 staff persons would be required to perform the
same type of follow-up for infants with hearing loss. The
department is examining information currently collected on
newborns in existing databases to facilitate communication
among these systems. The department also recognizes the
significant legal concerns relating to confidentiality and access
to sensitive information in several integrated databases. No
changes were made as a result of this comment.

Comment: Concerning §37.509, one commenter asked who
would pay for the technical support and supplies needed for
testing and whether software will be provided to managing
audiologists who are not employees of the birthing facility.

Response: Birthing facilities will be responsible for the cost
of testing equipment and supplies, as well as the cost of
any software other than that provided by the department.
The department will provide software to birthing facilities, not
to individuals. Each birthing facility will be responsible for
determining access to that software for use by managing
audiologists who are not its employees. No changes were made
as a result of this comment.

Comment: Concerning §37.509, one commenter asked the
department to allow facilities to post aggregate data on a
confidentiality secured web site, rather than requiring facilities
to send data directly to the department electronically.

Response: The department disagrees. Health and Safety
Code, §47.007(a) provides that the information management,
reporting, and tracking software furnished to each birthing facil-
ity by the department must be capable of providing the required
information to the department, not making the information avail-
able for collection by the department. No changes were made
as a result of this comment.

Comment: Concerning §37.509, one commenter stated that
determining whether newborns have risk factors that include
delayed onset of hearing loss would require a chart audit
conducted by the nursing staff. The commenter added that the
department should not require collection of this information for
research.

Response: The department disagrees. National standards from
the Joint Committee on Infant Hearing recommend tracking
of newborns with conditions which cause delayed onset of
hearing loss to ensure that the infants receive appropriate
follow-up care. Experience gained during the department’s
demonstration project indicates that a significant amount of risk
information about newborns becomes known when the infants
receive their hearing screen, and that the data can be entered
at that time by the screener. The department seeks data not
to conduct research, but to comply with Health and Safety
Code, §47.007, which requires the department to ensure that
all newborns with hearing loss receive follow-up care, including
diagnostic testing and intervention. No changes were made as
a result of this comment.

Comment: Concerning §37.509, several commenters affirmed
the value of obtaining information concerning conditions which
cause delayed onset of hearing loss for tracking needed follow-
up.

Response: The department agrees. No changes were made
as a result of these comments.

Comment: Concerning §37.509, several commenters stated
that the department should request aggregate data, rather than
data on each newborn, in a variety of formats, including floppy
disk, electronic transfer in a password protected/secured web
site, or on paper, since some birthing facilities already use their
own systems for storing their data.

Response: The department has determined that accepting data
which then must be manually entered into the department’s
database is not financially feasible. In order to ensure that
follow-up services are available as required by Health and
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Safety Code, §47.003(d)-(e), the department requires complete
records in an electronic format. Raw rather than aggregate
data on all newborns who pass the screen may be provided in
deidentified form. The department will also consider allowing
transmission of files by diskette after the specific software to
be used has been selected and the department has evaluated
the software’s capability to accept diskette data without costly
interventions. No changes were made as a result of this
comment.

Comment: Concerning §37.509, several commenters asked
whether the department would assist birthing facilities which use
their own systems to interface with the department’s system.

Response: The department’s software procurement specifi-
cations require that the selected vendor provide appropriate
technical assistance regarding linkage with the department by
birthing facilities that do not wish to use the software provided
by the department. No changes were made as a result of this
comment.

Comment: Concerning §37.509, one commenter suggested
that the department should collect only information required
by the Centers for Disease Control (CDC), as the newborn
screening database for metabolic and genetic data is operated.

Response: The department disagrees. Health and Safety
Code, §47.007(a), requires the department to provide an
information management, reporting, and tracking system to
birthing facilities for purposes which differ from those of the
CDC or the department’s own newborn metabolic and genetic
services program. No changes were made as a result of this
comment.

Comment: Concerning §37.509, one commenter asked why fa-
cilities should be required to change procedures and protocols
each time the department changes its data management sys-
tems, and why the department does not provide services to
newborns with metabolic or genetic disorders and hearing loss
at the same time.

Response: Implementing changes to its data management
systems by the department requires significant expenditures
of budgetary and staff resources. The department does not
anticipate making such changes with any greater frequency
than would individual birthing facilities. Although the department
is studying the integration of its program databases, provision
of services to newborns with metabolic or genetic disorders and
hearing loss at the same time has not been considered because
the metabolic screening database as currently maintained is
not automated and requires manual entry. Further, only a very
small percentage of children whose conditions are tracked in
the metabolic screening database also have hearing loss. No
changes were made as a result of this comment.

Comment: Concerning §37.509, one commenter suggested
that the tracking software should reside at the department and
not at each birthing facility, and added that the department
already has an effective tracking and follow-up system in the
metabolic screening database.

Response: The department disagrees, because the information
to be tracked by the software originates at each birthing facility,
and the department’s metabolic screening database cannot be
modified to serve as an information management, tracking, and
reporting system for the newborn hearing screening program
in time to meet statutory implementation deadlines and without

expenditure of significant resources. No changes were made
as a result of this comment.

Comment: Concerning §37.509, one commenter asked
whether the department has compared the costs of database
management systems used in other states with the cost of the
system being proposed for Texas.

Response: The department’s efforts to establish an integrated
process for newborn hearing screening and intervention in a
cost effective manner have been supported by a grant from the
Marion Downs National Center for Infant Hearing in Colorado
awarded for that purpose. Because most states are only
beginning to address issues concerning the cost of information
management and outcomes, the department is not aware of
relevant cost-outcome data from other states. No changes were
made as a result of this comment.

Comment: Concerning §37.509, one commenter asked why
the department requires that the software it will offer birthing
facilities be installed on newborn hearing screening equipment,
and expressed concern that this might impact the equipment’s
FDA approval.

Response: Neither this section nor the department’s software
procurement specifications require that the software be installed
on particular newborn hearing screening equipment, or that
the software co-reside on the same computer that the hearing
screening equipment is attached to. Moreover, federal law and
FDA regulations apply only to persons who market medical
devices, not to birthing facilities which use the equipment. No
changes were made as a result of this comment.

Comment: Concerning §37.509(a)-(c), several commenters
asked whether birthing facilities with tracking software in place
for a newborn hearing screening program are required to use
the department’s system. The commenters added Health
and Safety Code, §47.007(a) states that the department shall
provide appropriate information management, reporting, and
tracking software to birthing facilities under the State’s medical
assistance program, not that birthing facilities shall use the
software.

Response: The department agrees that birthing facilities with
their own tracking software already in place may use their own
systems, so long as the required data are sent in the format
specified by the department. The department has amended
§37.509(b) and §37.509(c) accordingly.

Comment: Concerning §37.509(a)-(c), one commenter asked
whether birthing facilities using the department’s software might
incur "hidden" costs.

Response: The department is unaware of "hidden" costs that
birthing facilities using the department’s software might incur.
The department is providing the software to birthing facilities
at no cost, the software to be licensed should require minimal
data entry time needed for its use, and the vendor selected will
be required to assist birthing facilities to develop the linkages
needed for reporting the required data. No changes were made
as a result of this comment.

Comment: Concerning §37.509(b), several commenters ex-
pressed concern about how frequently birthing facilities will be
required to report data to the department.

Response: The department has amended the section to require
reporting according to a time frame specified by the department.
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Those determinations will reflect, at a minimum, the number of
births at the facility and how frequently they occur.

Comment: Concerning §37.509(b), one commenter asked
whether the proposed language in this section was strong
enough.

Response: The department agrees that the responsibilities of
birthing facilities for reporting data to the department should
be stated more specifically. The department has amended
the subsection to require reporting in a format and time frame
specified by the department.

Comment: Concerning §37.509(b)-(c), one commenter sug-
gested amendments to the sections listing specific data fields
and formats in which information may be sent to the department
from birthing facilities not using the department’s software and
asking that birthing facilities send only a minimal data set in
formats of their choice.

Response: The department disagrees. The department rec-
ognizes that many formats are available for downloading data,
and the department will work with the vendor selected to provide
software and technical assistance to identify formats which will
be effective. The department is required by Health and Safety
Code, §47.007(a) to obtain information and data necessary to
plan, monitor, and evaluate the program. No changes were
made as a result of this comment.

Comment: Concerning §37.509(c), one commenter agreed that
it is reasonable to ask birthing facilities to follow a universal
format for data downloading and asked the department to define
the criteria for deciding that equipment is compatible with the
department’s software.

Response: The department’s procurement specifications re-
quire that the vendor whose software is licensed provide a uni-
versal link to newborn hearing screening equipment for data
download. The department recognizes that there are a vari-
ety of formats for data downloading, and will work with the se-
lected vendor to identify these formats. The department also
has amended §37.504(1) to clarify that data must be electron-
ically transferred in a format that meets both state and federal
confidentiality requirements. No changes were made as a re-
sult of this comment.

Comment: Concerning §37.509(c), one commenter stated that
the subsection should be amended to authorize birthing facilities
to use software other than that provided by the department.

Response: The department agrees and has amended the
subsection accordingly.

Comment: Concerning §37.509(c), a commenter asked if
birthing facilities which do not serve Medicaid eligibles will be
required to purchase some type of data program.

Response: Health and Safety Code, §47.003(a), requires that
all birthing facilities, as defined by Health and Safety Code,
§47.001(2), must participate in the screening program, but
Health and Safety Code, §47.007(a) requires the department
to provide the software to only birthing facilities participating in
the Medicaid program. No changes were made as a result of
this comment.

Comment: Concerning §37.509(c), one commenter suggested
that the word "compatible" does not effectively indicate that the
information must be reported in a specified format and time
schedule.

Response: The department agrees and has amended the
section accordingly.

Comment: Concerning §37.509(d), one commenter suggested
that the section be amended to state that persons who receive
referrals shall either provide the services needed or refer the
child to another provider "and with consent shall provide the
following information, where available, to the department or its
designee".

Response: The department agrees and has amended the
section accordingly.

Comment: Concerning §37.509(d), one commenter asked how
one may become a "qualified hearing screening provider".

Response: The department has amended §37.504(3) to further
define the term.

Comment: Concerning §37.510, one commenter asked why
the department was duplicating existing quality assurance
monitoring by other entities.

Response: The department’s "quality assurance measures"
refer only to the hearing screening program certification pro-
cess, not other quality assurance monitoring which hospitals
and birthing centers undergo because of licensing, liability in-
surance, or facility certification requirements. No changes were
made as a result of this comment.

Comment: Concerning §37.510, several commenters asked
how the department has used the data it has collected.

Response: The department has used the data collected during
the demonstration project to serve children with hearing loss, to
examine evidence of trends regarding the incidence of hearing
loss in various public health regions, to document the cost
effectiveness and efficacy of newborn hearing screening, and
to compare the incidence of hearing loss in children in Texas
with national data. Because the "Sounds of Texas" project
addresses outcomes and outputs and is considered one of the
best national models, department staff have been invited to
make presentations at conferences by national and international
organizations. Data collected statewide following program
implementation will be used to serve children with hearing loss,
examine epidemiological trends, track newborns with hearing
loss to ensure that they receive services, and report nationally
as required by statute. No changes were made as a result of
this comment.

Comment: Concerning §37.510, several commenters ques-
tioned why the department was requiring birthing facilities to
report more data than is collected in other states.

Response: The department believes that its statutory mandate
to ensure follow-up and ntervention services and to certify and
monitor birthing facility programs clearly supports the level of
data required by the rules. Other state statutes do not include
all these responsibilities. No changes were made as a result of
this comment.

Comment: Concerning §37.510, one commenter stated that
some other commenters at the public hearing held on February
22, 2000 appeared to be confused regarding the data needed
for the newborn hearing screening program concerning care of
infants, compliance and quality monitoring of services provided,
and epidemiological and federal reporting. As a member of the
Centers for Disease Control (CDC) National Data Committee,
the commenter described the data reporting requirements
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anticipated in the next few years by both CDC and the federal
government’s Maternal and Child Health Bureau according to
category of need and stated that the department should ask for
no more or less than is needed for the program.

Response: The department agrees that compliance with the
rules concerning data reporting is essential to the long-term
success of the program. No changes were made as a result of
the comment.

Comment: Concerning §37.510, one commenter stated that the
word "providers" should be deleted to make the rule consistent
with Health and Safety Code, Chapter 47.

Response: The department agrees and has amended the
section accordingly.

Comment: Concerning §37.511, one commenter stated that the
issues of consent and confidentiality are addressed in the law,
and therefore the department may not adopt rules inconsistent
with the statute.

Response: The department agrees. Health and Safety Code,
§47.007(c), requires that written consent be obtained before any
individually identifying information is released, and Health and
Safety Code, §47.008 states that the information management
system must meet confidentiality requirements in accordance
with required state and federal guidelines. No changes were
made as a result of this section.

Comment: Concerning §37.511(a), one commenter asked
whether birthing facilities must obtain consent from the new-
born’s parent to send identified data for newborns who pass
the screen, and asking for clarifying language.

Response: The section is consistent with Health and Safety
Code, §47.007(c), which requires that written consent be ob-
tained before any individually identifying information is released
through the information management, reporting, and tracking
system. No changes were made as a result of this comment.

Comment: Concerning §37.511(c), one commenter stated that
the department should develop a standardized consent form.

Response: The department disagrees and will provide only a
sample of appropriate consent language which birthing facilities
may choose to include in existing forms. No changes were
made as a result of this comment.

Comment: Concerning §37.511(c), several commenters asked
when the consent language will be available and in which
languages.

Response: Samples of consent language will be provided
during program implementation training. Birthing facilities are
already responsible for providing translations of consent and
other forms as may be necessary to assure that effective
communication with their patients takes place. The department
has no plans to provide translations. No changes were made
as a result of this comment.

Comment: Concerning §37.511(c), one commenter suggested
that an integrated consent form should be created to apply to
all newborn screening, including hearing and metabolic testing,
since currently no consent is required for metabolic screening.

Response: The department disagrees. The consent form for
newborn hearing screening applies to the release of individually
identifying information, not consent to perform the screen, and
is required by Health and Safety Code, §47.007(c). No consent

is required for newborn metabolic screening because Health
and Safety Code, §33.011, requires that the test be performed.
No changes were made as a result of this comment.

Comment: Concerning §37.511(f), one commenter stated that
additional persons or groups should be included among those
granted criminal and civil immunity by Health and Safety Code,
§47.009.

Response: The department agrees, and has amended the
section accordingly.

Comment: Concerning §37.512(a), one commenter asked how
payment to birthing facilities in a Medicaid managed care
environment will be made.

Response: Unless notified in the bimonthly Medicaid Bulletin
that other procedures have been approved, birthing facilities
should submit claims for services provided to newborns whose
mothers are enrolled in Medicaid managed care at the time of
birth to the managed care organization in which the mother is
enrolled. No changes were made as a result of this comment.

Comment: Concerning §37.512(c), one commenter asked what
the payment rate would be for Medicaid newborns receiving the
hearing screen.

Response: Hospitals and birthing centers which provide new-
born hearing screening services to Medicaid clients are reim-
bursed by the diagnosis related groups (DRG) methodology, or
based on costs, per diem, or negotiated rates. Birthing facilities
will receive no separate fee or payment specifically designated
as reimbursement for provision of newborn hearing screening
services. No changes were made as a result of this comment.

Comment: Concerning §37.512(c), one commenter stated that
DRG payments have the impact of an unfunded mandate.

Response: The department is uncertain what the commenter
means by an "unfunded mandate". However, birthing facilities
which must provide newborn hearing screening services as
required by statute will receive no additional reimbursement for
doing so because of the diagnosis related groups methodology.
Each birthing facility must evaluate the effects of these factors
on its operations. No changes were made as a result of this
comment.

Comment: Concerning §37.512(d), two commenters suggested
that many birthing facilities with more than 1000 births per year
will be unable to implement their newborn hearing screening
programs by May 1, 2000, and asked that the implementation
date be changed.

Response: Since the department cannot initiate program im-
plementation until these sections become effective, programs
in birthing facilities with more than 1000 births per year that
are not currently operational cannot be implemented by May
1, 2000. However, the department will begin implementation
training as soon as the rules are approved and a vendor has
been selected. The department cannot change program imple-
mentation dates, which were established by the Legislature. No
changes were made as a result of this comment.

The following commenters were in favor of the rules: Amer-
ican Speech-Language-Hearing Association; Children’s Na-
tional Medical Center; CHRISTUS St. Mary Hearing Screen-
ing Program; Deaf and Hard of Hearing Commission; Hearing
Health Institute; Methodist Medical Center; OZ Systems; Sun-
shine Cottage School for the Deaf; Texas Medical Association;
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The University of Texas at Austin, Department of Communica-
tion Sciences and Disorders; Texas Speech-Language-Hearing
Association; and Texas Tech University Health Sciences Cen-
ter.

The following commenters were generally in favor of the
rules, but had concerns, questions, and/or suggestions
for change: Texas Organization of Rural and Community
Hospitals (TORCH); Hendrick Medical Center; Coalition for
Nurses in Advanced Practice; Harris Methodist Ft. Worth/
Texas Health System; Hermann Hospital; McAllen Medical
Center; Texas Organization of Nurse Executives; Memorial
Hermann Healthcare; Parkland Health and Hospital System;
St. Luke’s Episcopal Hospital; Scott and White Hospital; Texas
ENT Specialists, P.A. representing Northeast Medical Center;
Texas Hospital Association; Texas Interagency Council on
Early Childhood Intervention; The University of Texas Health
Sciences Center at San Antonio, Division of Genetics and Birth
Defects; The University of Texas Health Sciences Center at
San Antonio, Department of Otolaryngology; West Texas Re-
habilitation Center, Abilene; West Texas Rehabilitation Center,
San Angelo; and Women’s Hospital of Texas - Houston.

The following commenters had questions and suggestions for
change, but were neither for nor against the rules in their
entirety: Texas Health Resources and Natus Medical, Inc.

The new sections are adopted under Human Resources Code,
§32.021 and Government Code §531.021, which provide the
Health and Human Services Commission with the authority
to adopt rules to administer the state’s medical assistance
program and are submitted by the Texas Department of Health
under its agreement with the Health and Human Services
Commission to operate the purchased health services program
as authorized under Chapter 15, §1.07, Acts of the 72nd
Legislature, First Called Session (1991). The new sections are
adopted under Health and Safety Code, §47.008(c); Human
Resources Code, §32.024(v); and Chapter 1347, §7, Acts
of the 76th Legislature, 1999 (HB 714) which authorize the
Texas Board of Health (board) to adopt rules to implement the
state’s newborn hearing screening program. The new sections
are also adopted under Health and Safety Code, §12.001,
which provides the board with authority to adopt rules for the
performance of every duty imposed by law on the board, the
department, and the commissioner of health.

§37.502. Definitions.

The following words and terms pertain explicitly to this chapter and
shall have the following meanings, unless the context clearly indicates
otherwise.

(1) Birth admission - The time after birth that a newborn
remains in the birthing facility before the newborn is discharged. If a
newborn is transferred to an intensive care nursery, the hearing screen
must be done after the newborn is medically stable, but before the
newborn or infant is released from the hospital.

(2) Birthing facility -

(A) a hospital licensed under Health and Safety Code,
Chapter 241 that offers obstetrical services and is located in a county
with a population of more than 50,000;

(B) a birthing center licensed under Health and Safety
Code, Chapter 244 that is located in a county with a population of
more than 50,000 and that has 100 or more births per year; or

(C) a hospital that offers obstetrical services or a
birthing center licensed under Health and Safety Code, Chapter 244:

(i) that participates in the State’s medical assis-
tance program; and

(ii) is not otherwise included in paragraphs (2)(A)
or (2)(B) of this section but agrees with the department to provide
hearing screening services for newborns in compliance with Health
and Safety Code, Chapter 47, and accepts a one-time grant from the
department for the purchase of newborn hearing screening equipment
prior to August 31, 2002.

(3) Department - The Texas Department of Health, 1100
West 49th Street, Austin, Texas 78756.

(4) Health care provider - A registered nurse recognized
as an advanced practice nurse by the Board of Nurse Examiners or
a physician assistant licensed by the Texas State Board of Physician
Assistant Examiners.

(5) Hearing loss - A hearing loss averaging 30 to 40 dB
HL or greater in the frequency region important for speech recognition
and comprehension in one or both ears, approximately 500 through
4000 Hz.

(6) Infant - A child who is at least 30 days but who is
younger than 24 months old.

(7) Newborn - A child younger than 30 days old.

(8) Parent - A natural parent, stepparent, adoptive parent,
legal guardian, or other legal custodian of a child.

(9) Physician - A person licensed to practice medicine
by the Texas State Board of Medical Examiners.

(10) Intervention or follow-up care - The early interven-
tion services described in the Individuals with Disabilities Education
Act, 20 U.S.C. §§1431 - 1445.

(11) Program - A newborn hearing screening, tracking,
and intervention program certified by the department or the depart-
ment’s designee.

(12) State - The State of Texas.

(13) Consent - A statement signed by a parent, as defined
in §37.502(8) of this title (relating to Definitions) agreeing that
individually identified newborn information may be disclosed to the
department.

(14) Individually identifying information includes:

(A) the name of the child or the child’s parent;

(B) the address of the child; and

(C) a personal identifier, such as the child’s social
security number or Medicaid number.

(15) Protocols - The guidelines used by the birthing
facility for conducting a certified newborn hearing screening program.

§37.503. Newborn Hearing Screening, Tracking, and Intervention
Program.

(a) A birthing facility, through a program certified by the
department under this subchapter, shall offer the parents of a newborn
a hearing screening for the newborn for the identification of hearing
loss. A birthing facility as defined at §37.502(2)(C) of this title
(relating to Definitions) may offer a hearing screening to the parents
of newborns who receive medical assistance (Medicaid).
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(b) The hearing screening shall be provided during the birth
admission.

(c) The parents of a newborn who is transferred to another
hospital for neonatal care may be offered a hearing screening prior to
discharge. If the receiving facility is a birthing facility as defined in
§37.502(2) of this title (relating to Definitions) and the transferring
facility did not offer the newborn’s parents a hearing screening, the
receiving facility shall offer a hearing screening prior to discharge.

(d) The parents shall be informed that, upon their written
consent, individually identifying information shall be disclosed by
the birthing facility or the (receiving facility as defined in subsection
(c) of this section to the department.

(e) The department or the department’s designee shall
approve program protocols which must include procedures concerning
at least the following: newborn hearing screening records; informed
consent for individually identifying information to be sent to the
department; disclosure of information; newborn hearing screening
staff, technology, and screening procedures; reporting and referral;
and data transfer. Birthing facilities which provided hearing screening
services to all newborns prior to September 1, 1999, shall provide
their program protocols to the department or the department’s
designee for review and approval. If the department’s designee
declines to approve a birthing facility’s program protocols, the
birthing facility may request a hearing concerning the decision to
be conducted according to §§1.51-1.55 of this title (relating to Fair
Hearing Procedures).

(f) The department may maintain data and information on
each newborn who receives services under a program.

(g) Program protocols shall require appropriate referrals to
the Interagency Council on Early Childhood Intervention as required
by §621.45 of this title (relating to Primary Referral Requirements).

(h) If a birthing facility is not required by Health and Safety
Code, Chapter 47, to offer newborn hearing screening, and has chosen
not to accept an equipment grant from the department to conduct
newborn hearing screening, the facility must refer the parents of each
newborn delivered in the facility to another birthing facility which
offers newborn hearing screening.

§37.504. Certification of Screening Programs.

Program certification criteria shall include the following:

(1) procedures for maintaining and reporting data elec-
tronically to the department, including assurances that confidentiality
and general access to data meet state and federal guidelines;

(2) obtaining parental consent according to §37.511 of
this title (relating to Confidentiality and General Access to Data);

(3) assuring that a sufficient number of screening staff,
including managers and screeners, successfully complete training pro-
vided by the department or the department’s designee during pro-
gram implementation. Staff members who complete the department’s
training successfully shall be considered qualified hearing screening
providers, and may train other staff members at their facilities;

(4) providing hearing screening using equipment that
meets department criteria, including but not limited to the following:

(A) a demonstrated ability to link electronically to the
department’s newborn hearing screening information system;

(B) clearance or approval for marketing for hearing
screening by the Food & Drug Administration, if applicable; and

(C) capability to identify hearing loss that meets the
definition in §37.502(5) of this title;

(5) communicating with parents, physicians or health
care providers, the department, and the Interagency Council on Early
Childhood Intervention with appropriate procedures for reporting
screening results and providing information to parents regarding
follow-up services;

(6) procedures for distribution by birthing facilities of
standardized educational materials developed and provided by the
department, as well as additional materials it may select, to parents,
health care providers, and physicians;

(7) performance of program services in compliance with
§37.505 of this title (relating to Program Performance Standards and
Goals); and

(8) approved protocols for program operation.

§37.505. Program Performance Standards and Goals.

(a) Minimum acceptable levels of performance include:

(1) All parents of newborns shall be offered a newborn
hearing screen during the birth admission, and given the results of
the screen;

(2) 95% of newborns shall be screened during the birth
admission. Newborns whose parent(s) refuse the screening shall not
be counted in reaching this percentage;

(3) 90% of newborns shall pass the birth admission
screen; and

(4) All newborns with abnormal screening results shall be
reported to the newborn’s attending physician or health care provider,
and the department.

(b) Goals for program performance include:

(1) All parents of newborns shall be offered a newborn
hearing screen during the birth admission, and given the results of
the screen;

(2) 98% of newborns shall be screened during the birth
admission;

(3) 95% of newborns shall pass the birth admission
screen. Newborns whose parent(s) refuse the screening shall not be
counted in reaching this percentage; and

(4) All newborns with abnormal screening results shall be
reported to the newborn’s attending physician or health care provider,
and the department.

§37.506. Program Certification.

(a) The department shall certify programs in the following
classifications.

(1) Preliminary.

(A) Preliminary certification may be awarded for a
period of not more than six months to a program which has never
been previously certified and has met the criteria described in §37.504
of this title (relating to Certification of Screening Programs) and
§37.505(a) of this title (relating to Program Performance Standards
and Goals).

(B) A program holding preliminary certification may
seek recertification based on performance data for the three months
immediately preceding the program certification review.
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(C) A program holding preliminary certification may
be awarded Provisional or Standard status, or may be decertified.

(2) Standard.

(A) Standard certification may be awarded for a period
of not more than 24 months to a program that has met the criteria
described in §37.504 and §37.505(a) of this title.

(B) A program holding standard certification may
seek recertification based on performance data for the 24 months
immediately preceding the program certification review.

(C) A program holding standard certification may be
awarded Provisional, Standard, or Distinguished status, or may be
decertified.

(3) Distinguished.

(A) Distinguished certification may be awarded for a
period of not more than 36 months to a program that has met the
criteria described in §37.504 and §37.505(b) of this title.

(B) A program holding distinguished certification may
seek recertification based on performance data for the 36 months
immediately preceding the program certification review.

(C) A program holding distinguished certification may
be awarded Provisional, Standard, or Distinguished status, or may be
decertified.

(4) Provisional.

(A) Provisional certification shall be valid for no more
than six months.

(B) Provisional certification shall be given to a
program which fails to meet one or more of the criteria described
in §37.504 or §37.505(a) of this title upon recertification review.

(C) A program holding provisional certification may
seek recertification review based on performance data for the six
months immediately preceding the program certification review.

(D) A program holding provisional certification may
be awarded Standard status, or may be decertified.

(b) Decertification.

(1) A program holding a Preliminary, Provisional, Stan-
dard, or Distinguished certification may be decertified if the depart-
ment or department’s designee determines that the program has know-
ingly submitted data that does not accurately reflect the screening
results obtained from each newborn or infant tested.

(2) A program holding a Provisional certification may be
decertified if it fails to meet one or more of the certification criteria
or performance standards in §37.504 or §37.505(a) of this title.

(3) If the department or the department’s designee
proposes to decertify a program, the department or the department’s
designee shall notify the program in writing and shall provide the
program an opportunity for a hearing in accordance with §§1.51 -
1.55 of this title (relating to Fair Hearing Procedures) to determine
if there is evidence to support the proposed action. The program
may submit a written request for a hearing to the department or the
department’s designee within 10 working days after receiving the
notice.

(c) Recertification Following Decertification.

(1) A program may apply for recertification following
decertification based on performance data for the six months imme-
diately preceding the review.

(2) A program applying for recertification after decerti-
fication may receive Standard status or may remain decertified.

(d) Certification For Operational Programs. Hospitals
that were providing newborn hearing screening to all newborns
on September 1,1999, may be awarded Standard or Distinguished
certification based upon compliance with §37.505(a) or §37.505(b)
of this title.

(e) Notice of Failure to Meet Performance Standards. The
department or the department’s designee shall notify in writing
any certified program which fails to meet applicable performance
standards during any two-month period.

(1) A program notified of failure to meet performance
standards shall provide to the department or the department’s designee
within 30 days of receipt of the notice a corrective action plan and
the time frame needed to return the program to compliance.

(2) Failure by the program to provide a written corrective
action plan within 30 days may result in an immediate certification
review.

(f) Fees. No fees shall be charged for certification or re-
certification.

§37.507. Information Concerning Screening Results and Follow-up
Care.

(a) Birthing facilities shall provide information regarding the
results of the birth admission hearing screen to the parents, attending
physician or health care provider, and to the department or the
department’s designee. Individually identified information will be
reported to the department upon written consent of the parents.

(b) Birthing facilities must provide information recom-
mended by the department to the parents regarding available follow-
up services for newborns and infants with abnormal screening results.

§37.508. Training and Technical Assistance by Department.

The department or its designee will provide training and technical
assistance associated with the implementation or maintenance of a
certified program.

§37.509. Information Management, Reporting, and Tracking Sys-
tem.

(a) The department shall provide appropriate information
management, reporting, and tracking software to birthing facilities
that provide newborn hearing screening under the State’s medical
assistance program provided under Human Resources Code, Chapter
32.

(b) The department shall offer birthing facilities participating
in the medical assistance program software for the newborn hearing
screening program. Birthing facilities must report the resulting
information in a format and according to a time frame specified by
the department.

(c) Birthing facilities which, on September 1, 1999, were
offering newborn hearing screening to all newborns utilizing infor-
mation management, reporting, and tracking software not provided by
the department, or that do not participate in the medical assistance
program shall cooperate with the department’s designee to report
screening information to the department in a format and according to
a time frame specified by the department.
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(d) Hospitals, audiologists, qualified hearing screening
providers, intervention specialists, educators, and others who receive
referrals from programs under this chapter shall either provide
the needed services or refer the children to another provider of
the needed services, and with consent shall provide the following
information, where available, to the department or its designee:

(1) results of follow-up care;

(2) results of audiologic testing of infants identified with
hearing loss;

(3) reports on initiation of intervention services; and

(4) results of follow-up and testing on children served
under the state’s medical assistance program under Human Resources
Code, Chapter 32, who are eligible for services and hearing aids
through the department’s Program for Amplification for Children of
Texas.

§37.510. Texas Department of Health Responsibilities.
(a) The department shall use the information provided under

§37.509 of this title (relating to Information Management, Reporting,
and Tracking System) to plan, monitor and evaluate programs,
including the screening, follow-up, diagnostic, and intervention
components.

(b) The department may use the collected information to
monitor for health events of epidemiological importance.

§37.511. Confidentiality and General Access to Data.
(a) The birthing facility shall obtain a statement of consent

from the parent, guardian, or managing conservator if individually
identifying information for newborns tested under this chapter is
disclosed to the department or its designee.

(b) All primary referral sources identified in §621.45 of
this title (relating to Primary Referral Requirements) shall provide
information concerning children diagnosed with hearing loss to the
Interagency Council on Early Childhood Intervention.

(c) The department shall prepare appropriate language for
consent forms for disclosing individually identifying information and
shall make samples available to birthing facilities.

(d) At any time a parent may request in writing that individ-
ually identifying information concerning his or her child be removed
from the department’s newborn hearing screening system by contact-
ing the Texas Department of Health, Audiology Services Program,
1100 West 49th Street, Austin, Texas, 78756. The department shall
act on any request in a timely manner.

(e) All information which identifies individuals shall be
protected as confidential medical information in accordance with the
Medical Practice Act, Occupations Code, Chapter 159.

(f) A birthing facility and any other entity or person cited
in Health and Safety Code, §47.009 which discloses individually
identifying information regarding newborn hearing screening results
to the department in good faith pursuant to this section is not subject
to civil or criminal liability, as provided by Health and Safety Code,
§47.009.

(g) If consent to disclose individually identifying information
to the department is obtained, the facility obtaining consent shall
maintain the consent in the patient’s medical record.

§37.512. Authorized Medicaid Newborn Hearing Services.
(a) A newborn hearing screening test performed by a birthing

facility in accordance with Health and Safety Code, Chapter 47
and the requirements of this subchapter for a newborn who receives

medical assistance or who is Medicaid-eligible is a covered service
of the Texas Medical Assistance (Medicaid) Program.

(b) Any necessary diagnostic follow-up care related to the
newborn hearing screening test provided to a newborn who receives
medical assistance or who is Medicaid-eligible is a covered service
of the Texas Medical Assistance Program.

(c) The reimbursement rates and methodology for covered
services described in this section shall be established by the Texas
Health and Human Services Commission.

(d) A Medicaid birthing facility described in §37.502(2)(A)
or (B) of this title (relating to Definitions) shall implement its newborn
hearing screening program by the dates required by Chapter 1347, §6,
Acts of the 76th Legislature, 1999 (HB 714).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002862
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: May 11, 2000
Proposal publication date: December 3, 1999
For further information, please call: (512) 458-7236

♦ ♦ ♦
Chapter 157. EMERGENCY MEDICAL CARE

Subchapter C. EMERGENCY MEDICAL SER-
VICES TRAINING AND COURSE APPROVAL
25 TAC §157.41

The Texas Department of Health (department) adopts new
§157.41 concerning the minimum training required to use an
automated external defibrillator (AED) with changes to the
proposed text as published in the December 3, 1999, issue of
the Texas Register (24 TexReg 10729).

In accordance with the Health and Safety Code, §779.002(b),
76th Legislature, 1999, the department is required to adopt
rules concerning minimum training standards for AED, an
electronic medical device which is capable of recognizing
the presence or absence of cardioventricular fibrillation and
is capable of determining whether defibrillation should be
performed.

The department received two public comments during the
comment period. The department is making the following minor
changes due to comments to clarify the intent and improve the
accuracy of the section.

Comment: Two commenters suggested deleting the definition
of a Semi Automated External Defibrillator since individuals
using the device are not covered by the immunity law. The
commenters also suggested training by nationally recognized
organizations for Cardio Pulmonary Resuscitation (CPR) and
Automated External Defibrillators be added to the section.

Response: The department agrees and has deleted the refer-
ence to Semi Automated External Defibrillators in §157.41(c)(2),
(d), (e), and (f).
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Comment: Concerning §157.41(d), the commenters requested
that a clarifying statement referring to the American Heart Asso-
ciation, the American Red Cross or other nationally recognized
association for a training course in CPR or AED operation be
added.

Response: The department agrees and has added the state-
ment.

The comments on the proposed rule were received from the
American Heart Association.

The department is making the following minor changes due to
staff comments to clarify the intent and improve the accuracy of
the section.

Change: Concerning §157.41(c)(1), staff suggested changing
the word "delivers" to" requests the operator to deliver" because
the electrical impulse is not automatic.

Change: Concerning §157.41(a), the acronym AED has been
added for clarity.

The new section is adopted under the Health and Safety
Code, Chapter 779, which provides the Board of Health (board)
with the authority to adopt rules to implement the Emergency
Medical Services Act; and §12.001, which provides the board
with the authority to adopt rules for the performance of every
duty imposed by law on the board, the department, and the
commissioner of health.

§157.41. Automated External Defibrillators.

(a) Purpose. The purpose of this rule is to establish
minimum standards and requirements for training of persons using
automated external defibrillators (AED).

(b) Exemption. This section shall not apply to persons who
are licensed, certified or registered under the Texas Health and Safety
Code, Chapter 773.

(c) Definitions.

(1) Automated External Defibrillator (AED) - An elec-
tronic medical device approved by the United States Food and Drug
Administration which is capable of recognizing the presence or ab-
sence of cardioventricular fibrillation or rapid cardioventricular tachy-
cardia; is capable of determining, without interpretation of cardiac
rhythm by an operator, whether defibrillation should be performed
and, on determining that defibrillation should be performed, auto-
matically charges and requests the operator to deliver an electrical
impulse to an individual’s heart.

(2) Cardiopulmonary Resuscitation (CPR) - A life saving
procedure involving closed chest compressions and artificial respira-
tion to an individual who is pulseless and apneic or who is experi-
encing agonal respiration.

(d) Training required. A person acquiring and/or using
an AED shall successfully complete a training course in CPR and
AED operation in accordance with the guidelines approved by
the American Heart Association, the American Red Cross, other
nationally recognized associations, or the medical director of the local
emergency medical services provider. The person shall maintain that
training in accordance with the guidelines established by the training
association.

(e) Notification required. A person or entity who acquires
an AED shall immediately notify all local emergency medical service
providers of the existence, physical location and type of device.

(f) Guidelines and procedures for use. Use of an AED shall
be in accordance with the guidelines established as nationally recog-
nized standards and shall be in accordance with the manufacturer’s
operating procedures.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002845
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: September 1, 2000
Proposal publication date: December 3, 1999
For further information, please call: (512) 458-7236

♦ ♦ ♦
TITLE 28. INSURANCE

Part 2. TEXAS WORKERS’ COMPEN-
SATION COMMISSION

Chapter 110. REQUIRED NOTICES OF COV-
ERAGE

Subchapter B. EMPLOYER NOTICES
28 TAC §110.101

The Texas Workers’ Compensation Commission (the Commis-
sion) adopts the amendment to §110.101, concerning Cov-
ered and Non-Covered Employer Notices to Employees, with
changes to the proposed text published in the November 19,
1999, issue of the Texas Register (24 TexReg 10273).

As required by the Government Code §2001.033(1), the Com-
mission’s reasoned justification for the amendment is set out in
this order which includes the preamble, which in turn includes
the rule. This preamble contains a summary of the factual ba-
sis of the rule, a summary of comments received from inter-
ested parties, names of those groups and associations who
commented and whether they were for or against adoption of
the rule, and the reasons why the Commission disagrees with
some of the comments and proposals.

Texas Government Code, §2001.021, allows an interested per-
son to petition the Commission to make changes or additions
to Commission rules. The Commission received a rule pe-
tition from Mr. Steven C. Bent, Executive Director of Texas
Association of Responsible Nonsubscribers (TXANS), consid-
ered this petition at its September 2, 1999, public meeting, and
initiated the Commission’s internal rulemaking process. The
petition requested that the wording of the notice required in
§110.101(e)(3) be amended to inform employees that their non-
covered employer may provide other benefits to them if they are
injured on the job and to remove language regarding common
law rights which the petitioner felt compelled employees to liti-
gate injury claims. The petitioner suggested that amending the
language in this way would inform employees that non-covered
employers are not precluded from providing other employment-
related injury benefits, would benefit employee/employer rela-
tionships and reduce litigation.
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There were no changes made to the proposed rule in response
to public comment received in writing and at a public hearing
held on January 12, 2000. The only change made to the rule
as proposed was in subsection (e) where the word "must" in the
second sentence was changed to "shall" for consistency.

The amendment is adopted to modify the language in the
notice which non-covered employers are required to post in
their work place pursuant to Texas Labor code §406.005. This
notice informs employees they are not covered by workers’
compensation insurance, but may have access to other benefits
their employer offers. In addition, the language regarding
employee common law rights was modified.

Section 110.101(e)(3) informs employees that, even though
they are working for an employer who has opted to not buy
workers’ compensation insurance, the employer may offer other
benefits which the employee may access. The current notice
does not reference the fact that non-covered employers can
provide other employment-related injury benefits, and some
employees who suffer on-the-job injuries may not be aware they
are entitled to receive benefits from their non-covered employer.
Employees will understand that non-covered employers are
not precluded from providing other employment-related injury
benefits. In addition, the language regarding common law rights
was modified but not eliminated as requested in the petition.
Removing all reference to common law rights from the notice
may leave employees with the mistaken impression that they
have no rights or options (especially if the employer has not
chosen to provide some of these "other benefits"). Because the
purpose of the notice is to ensure that employees are informed
of their rights and options should a workplace injury occur,
and because the Texas Workers’ Compensation Act explicitly
addresses retention of common law rights, the reference to
common law rights has not been removed. The title of the
notice is not amended because it is consistent with all other
notices in the rule.

In addition, the text of the notices contained in paragraphs
(e)(1), (e)(2), and (e)(3) were amended by adding the words "in
writing" to the sentence informing employees that they should
receive coverage information when they are hired and when
coverage status changes. This addition makes the notices
consistent with subsection (a) of this rule.

Subsection (c) requires that notices posted contain the text
prescribed by the rule and that this occur as soon as the rule
becomes effective. The previous rule did not require that notices
posted in compliance with a prior rule be updated to reflect
changes to the notice text. This would defeat the purpose of the
text change. Text which is revised to better inform employees
of their rights and options, or to comply with statutory changes,
must be posted to serve their purpose.

The adopted amendment also standardize the language by
changing "must" to "shall" where appropriate throughout this
rule to correspond with other rules.

One comment was received from the League of United Latin
American Citizens (LULAC) expressing general support.

Summaries of the comments and Commission responses are
as follows:

COMMENT: Commenter stated in toto: "need rules in place
(law)."

RESPONSE: The Commission agrees that these rules are
needed and that they meet statutory requirements and objec-
tives.

The amendment is adopted pursuant to the following statutes:
Texas Labor Code, §401.011, which provides the definition of
an employer; Texas Labor Code, §402.061, which authorizes
the Commission to adopt rules necessary to administer the
Act; Texas Labor Code, §406.005, which requires employers to
post coverage information in the workplace; Texas Labor Code,
§406.010, which authorizes the Commission to adopt rules
regarding claims service; Texas Labor Code §406.033, which
describes the non-covered employer’s common law defenses
and burden of proof; Texas Labor Code, §406.034, which
allows an employee to elect to retain the common law right
of action; Texas Labor Code, §409.043, which requires each
employer to notify its employees of the ombudsman program in
a manner prescribed by the Commission, Texas Labor Code,
§411.081, which requires employers to provide notice of the
safety hotline in the manner prescribed by the Commission, and
Texas Government Code, §2001, which allows an interested
person to petition the Commission to make changes or additions
to Commission rules.

§110.101. Covered and Non-Covered Employer Notices to Employ-
ees.

(a) In addition to the posted notice required by subsection
(e) of this section, covered and non-covered employers shall notify
their employees of coverage status, in writing. This additional notice:

(1) shall be provided at the time an employee is hired,
meaning when the employee is required by federal law to complete
both a W-4 form and an I-9 form or when a break in service has
occurred and the employee is required by federal law to complete a
W-4 form on the first day the employee reports back to duty;

(2) shall be provided at the time the employer notifies
the insurance carrier that the employer is dropping coverage if there
will be a period during which the employees will not be covered;

(3) shall be provided at the time an employer obtains
coverage, as necessary to allow the employee to elect to retain
common law rights;

(4) shall include the text required in the posted notice;
and

(5) if the employer is covered by workers’ compensation
insurance, or becomes covered, whether by commercial insurance
or by becoming a certified self-insurer, shall include the following
statement: "You may elect to retain your common law right of action
if, no later than five days after you begin employment or within
five days after receiving written notice from the employer that the
employer has obtained coverage, you notify your employer in writing
that you wish to retain your common law right to recover damages
for personal injury. If you elect to retain your common law right of
action, you cannot obtain workers’ compensation income or medical
benefits if you are injured."

(b) Notices required to be posted by this rule shall be posted:

(1) by the non-subscribing employer as provided in
subsection (c) of this section;

(2) by the employer who is opting out of workers’
compensation, at the time the employer notifies the carrier of the
cancellation;
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(3) by the employer or certified self-insurer who elects to
cancel their policy or withdraw from self-insurance, at the time the
insurance carrier is notified of the cancellation or the Commission
is notified of the withdrawal, unless a new policy will maintain
continuous coverage in which case the employees will be notified
at the time the new policy takes effect;

(4) by the employer who becomes covered either by an
insurance policy or by certified self-insurance, at the time coverage
or certification takes effect; and

(5) by the employer whose workers’ compensation policy
is canceled by the insurance carrier, at the time the cancellation
becomes effective if no new policy is obtained.

(c) Notices posted or provided on and after the effective date
of this rule shall contain the specific text required by this rule. Notices
posted prior to the effective date of this rule shall, be replaced with
the text required by this rule. Any time the information regarding
coverage status, insurance carrier, safety hotline number, or third
party administrator changes, the notice shall be updated to reflect
current information.

(d) An employer who recruits an employee in Texas to
perform services outside of Texas, actually hires outside of Texas,
and has notices of coverage posted conspicuously at the place of
hire and at the business location where the employee will perform
services, is not required to provide the additional notice required in
subsection (a) of this section to the employee.

(e) Covered and non-covered employers shall post notices
in the workplace to inform employees about workers’ compensation
issues as required by this rule. These notices shall be posted in the
personnel office, if the employer has a personnel office, and in the
workplace where each employee is likely to see the notice on a regular
basis. The notices shall be printed with a title in at least 30 point
bold type, subject in at least 20 point bold type, and text in at least 19
point normal type, and shall include ENGLISH, SPANISH, and any
other LANGUAGE common to the employer’s employee population.
The text for the notices shall be the text provided by the Commission
on the sample notice without any additional words or changes.

(1) Employers insured through a commercial insurance
company shall post the following notice:
Figure: 28 TAC §110.101(e)(1)

(2) Employers who become certified self-insurers shall
post the following notice:
Figure: 28 TAC §110.101(e)(2)

(3) Employers who elect not to be covered by workers’
compensation, or who cancel or terminate coverage shall post the
following notice:
Figure: 28 TAC §110.101(e)(3)

(f) Failure to post or to provide notice as required in this
rule is a violation of the Act and Commission rules and the violator
may be subject to administrative penalties.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 20, 2000.

TRD-200002817
Susan Cory
General Counsel
Texas Workers’ Compensation Commission
Effective date: August 1, 2000

Proposal publication date: November 19, 1999
For further information, please call: (512) 804-4287

♦ ♦ ♦
Chapter 141. DISPUTE RESOLUTION–
BENEFIT REVIEW CONFERENCE
28 TAC §§141.3, 141.6, 141.7

The Texas Workers’ Compensation Commission (the Commis-
sion) adopts the amendments to §141.3, concerning Failure to
Attend a Benefit Review Conference; §141.6, concerning Inter-
locutory Orders; and §141.7, concerning Commission Actions
After a Benefit Review Conference. Sections 141.6 and 141.7
are adopted with changes to the proposed text published in the
November 19, 1999, issue of the Texas Register (24 TexReg
10294). Section 141.3 is adopted without change to the pro-
posal as published in the November 19, 1999, issue of the Texas
Register (24 TexReg 10294) and will not be republished.

As required by the Government Code §2001.033(1), the Com-
mission’s reasoned justification for this rule is set out in this
order which includes the preamble, which in turn includes the
rule. This preamble contains a summary of the factual basis of
the rule, a summary of comments received from interested par-
ties, names of those groups and associations who commented
and whether they were for or against adoption of the rule, and
the reasons why the Commission disagrees with some of the
comments and proposals.

Changes made to the proposed rule are in response to public
comment received in writing and at a public hearing held
on January 12, 2000, and are described in the summary of
comments and responses section of this preamble. Changes
have been made for consistency or to correct typographical or
grammatical errors.

The amendments address new legislation enacted by the 76th
Texas Legislature. House Bill 2512 amended the language
contained in §410.032 of the Texas Labor Code regarding
the issuance of an interlocutory order by a benefit review
officer. As amended, the statute authorizes a benefit review
officer to issue an interlocutory order for payment of all or
part of medical or income benefits. The rule now contains
specific guidance, as currently contained in interlocutory orders,
regarding the effective date of an order to pay benefits and
the due date for payment of benefits under the interlocutory
order. The amendments specify that payment of benefits
based on an interlocutory order for accrued and unpaid benefits
must include interest on any accrued and unpaid benefits due.
The amendments also add provision for an interlocutory order
to pay medical benefits, as the amended statute allows. In
addition, the amendments remove specific language regarding
enforcement and violations and update citations to the Workers’
Compensation Act.

Changes in the proposed text are described and discussed
in the summary of comments and responses section of this
preamble. Specifically, changes were made to subsections (b)
and (c) of §141.6.

Comments regarding the proposed amendments were received
from the following groups: the League of United Latin American
Citizens (LULAC), Flahive, Ogden & Latson and The Texas
Workers’ Compensation Fund.
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Flahive, Ogden & Latson expressed disagreement with issues
regarding the issuing of Interlocutory Orders by a Benefit
Review Officer. The Texas Workers’ Compensation Fund
expressed general support of the amendments with clarification
and suggestions regarding revised language.

Summaries of the comments and Commission responses are
as follows:

Comment: Commenter stated in toto: "need rules in place
(law)."

Response: The Commission agrees that these rules are
needed and that they meet statutory requirements and objec-
tives.

Comment: Commentor expressed concern that the proposed
language could allow a benefit review officer to specify any due
date for payment of benefits in accordance with an interlocutory
order. The benefit review officer could theoretically require
payment within one day of the carrier’s receipt of the order,
which would be difficult if not impossible.

Response: The Commission agrees. The time frame for
compliance with an interlocutory order has been established as
5 days from receipt of the order, by the terms of the interlocutory
order itself. The language of the rule regarding the compliance
date in turn impacts the effective date of an interlocutory order.
The intent of the new rule was to provide specific guidance
regarding the effective date and a compliance date for payment
of benefits due under the interlocutory order issued by a benefit
review officer or hearing officer. The effective date and the
compliance date as proposed in the rules were not intended
to change those dates that exist in the interlocutory order form
(H&R8) that has been in use since July 1994. The proposed
wording would have allowed the time frames associated with
the effective date or due date for payment of income benefits to
be modified resulting in inconsistent payment due dates and
effective dates, and for timeframes of less than 5 days for
compliance. As noted by the commenter, payments within one
day would be difficult. Allowing benefit review officer’s discretion
as to time frames would negate the benefit of having the rule set
timeframes that are consistent and known to all, thus reducing
disputes and increasing compliance.

Accordingly, §141.6(c) has been changed to provide that the
effective date of an interlocutory order is the date signed by
the officer and §141.6(b) has been changed to allow the full
5 day compliance time frame. In addition the word "calendar"
was removed to be consistent with §102.3 of this title (relating to
Computation of Time) which provides that the term "day" means
"calendar day." Subsections (b) and (c) now read as follows:

"(b) An interlocutory order for payment of income or medical
benefits shall be effective on the date signed by the benefit
review officer."

"(c) An insurance carrier shall comply with an interlocutory order
to pay accrued benefits by issuing and delivering payment for
income benefits accrued and unpaid no later than the fifth
(5th) day after receiving the order and shall pay benefits in
accordance with the order as and when they accrue."

Comment: Commenter noted that under the proposed change
to §141.6, a benefit review conference officer may no longer
issue an interlocutory order directing carriers to stop paying
benefits. The Commenter contended that the legislature did not
intend to take authority away from benefit review conference

officers so they would no longer be able to order carriers to
stop paying benefits. Commenter went on to assert that the
Legislature intended the Commission to retain the authority to
order the suspension of benefits. Otherwise, the language "or
not paid" would have been excised from the statute. Commenter
contended that, an order "for the payment benefits" means an
order regarding the payment of benefits, which means to pay or
not pay those benefits. To interpret this otherwise renders the
words "or not paid" superfluous and meaningless. Commenter
felt that the decision of the Legislature to drop the language
to pay or not pay the benefits simply removes a redundancy
and nothing more than that. Thus, a Benefit Review Officer
may order that payments be paid or that payments may be
suspended. Either order has to do with the payment of benefits.

Commentor also asserted that this change may increase claims
against the Subsequent Injury Fund threatening its financial
viability and similarly limit the authority of hearing officers.

Response: The Commission disagrees. Before the amendment
to §410.032 it provided:

"(a) If a benefit review officer recommends that benefits be paid
or not paid, the benefit review officer may issue an interlocutory
order to pay or not pay the benefits."

Particularly significant is the fact that the phrase, "to pay or not
pay the benefits" was deleted from the section as amended.
The Commission was unable to find any information in the
legislative history records that show the legislative intent was to
continue to allow an officer to issue an interlocutory order not to
pay benefits and it would be inappropriate for the Commission
by its rule to attempt to change the statute.

An interlocutory order issued by a benefit review officer to "not
pay" benefits should not impact claims against the Subsequent
Injury Fund. Claims against the Subsequent Injury Fund may
be valid if overpayment is made under an interlocutory order
and the interlocutory order is reversed or modified by final
arbitration, order, or a decision of the Commission or court.
It is rare that, at the time of a benefit review conference, there
is an existing interlocutory order in effect to pay benefits that
potentially could be suspended by a subsequent interlocutory
order; thus, providing some protection to the Subsequent Injury
Fund. Claims against the Subsequent Injury Fund result only
from those interlocutory orders issued by a benefit review officer
"to pay" benefits.

The amendments are adopted pursuant to the Texas Labor
Code §402.061 which requires the Commission to adopt rules
necessary for the implementation and enforcement of the Texas
Workers Compensation Act; Texas Labor Code § 408.081, as
amended by the 76th Legislature, which sets out provisions
regarding an employee’s entitlement to income benefits; Texas
Labor Code §410.027, which authorizes the Commission to
adopt rules regarding the conduct of benefit review conferences;
Texas Labor Code, §410.032, which provides a benefit review
officer the authority to enter interlocutory orders; Texas Labor
Code §410.033, which allows a benefit review officer to issue an
interlocutory order in disputes involving two or more insurance
carriers; Texas Labor Code §410.209, which provides for the
reimbursement of an insurance carrier for overpayment of
benefits resulting from an interlocutory order.

§141.6. Interlocutory Orders.
(a) At the close of the benefit review conference, the benefit

review officer may enter interlocutory orders as follows:
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(1) when the benefit dispute involves payment of benefits,
the benefit review officer may order the carrier to pay all or part of
medical or income benefits. The order may address either or both
accrued and future benefits. Such an order is binding until reversed
or modified by an agreement or settlement, as provided by §147.7
of this title (relating to Effect on Previously-Entered Decisions and
Orders), by an interlocutory order or by a decision rendered after a
subsequent Commission proceeding;

(2) when the benefit dispute involves the liability of two
or more carriers for compensation for one or more compensable
injuries, the benefit review officer may order each carrier to pay a
proportionate share, determined by dividing the compensation due by
the number of carriers involved.

(b) An interlocutory order for payment of income or medical
benefits shall be effective on the date signed by the benefit review
officer.

(c) An insurance carrier shall comply with an interlocutory
order to pay accrued benefits by issuing and delivering payment for
income benefits accrued and unpaid no later than the fifth day after
receiving the order and shall pay benefits in accordance with the order
as and when they accrue.

(d) Payment of accrued and unpaid income benefits paid in
accordance with an interlocutory order shall include interest pursuant
to the Texas Labor Code, §408.064 and §408.081.

(e) Payment of medical benefits pursuant to an interlocutory
order shall be made in accordance with Chapters 408 and 413 of the
Texas Labor Code.

(f) Copies of an interlocutory order entered under this rule
will be provided to the parties within three days of the close of
the benefit review conference by facsimile or electronic transmission,
personal delivery, or first class mail.

§141.7. Commission Actions After a Benefit Review Conference.

(a) If all disputed issues are resolved at the benefit review
conference by agreement, the benefit review officer shall make the
agreement part of the claim file, and return the file for ordinary
handling

(b) If all disputed issues are resolved at the benefit review
conference by settlement, the benefit review officer shall submit the
signed settlement to the director of the hearings division, for handling
as provided by Chapter 147 of this title (relating to Dispute Resolution
by Agreement or Settlement). If the director rejects the settlement,
the parties may request a subsequent benefit review conference as
provided by §141.1 of this title (relating to Requesting and Setting a
Benefit Review Conference).

(c) If all disputed issues are not resolved at the benefit review
conference, no later than the fifth day after the close of the benefit
review conference, the benefit review officer shall submit a written
report, as provided by §410.031 of the Texas Labor Code, including
any signed agreement, and a copy of any interlocutory order entered,
to the director of the hearings division.

(d) No later than the eighth days after receiving the benefit
review officer’s report, the director of the hearings division shall
furnish, by first class mail or personal delivery, to the claimant;
claimant’s representative, if any; the insurance carrier; and the
employer the following:

(1) a file-stamped copy of the report; and

(2) notice of the date, time, estimated duration, and
location of the contested case hearing.

(e) The director shall additionally furnish the following:

(1) a statement of the parties’ right to elect, by mutual
agreement, dispute resolution by binding arbitration in lieu of a
benefit contested case hearing;

(2) a detailed explanation of the differences between
dispute resolution by benefit contested case hearing and binding
arbitration; and

(3) a Commission-prescribed form to elect, by mutual
agreement, dispute resolution by binding arbitration.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 20, 2000.

TRD-200002818
Susan Cory
General Counsel
Texas Workers’ Compensation Commission
Effective date: May 10, 2000
Proposal publication date: November 19, 1999
For further information, please call: (512) 804-4287

♦ ♦ ♦
Chapter 142. DISPUTE RESOLUTION–
BENEFIT CONTESTED CASE HEARING
28 TAC §§142.1 - 142.5, 142.9, 142.12, 142.16, 142.20

The Texas Workers’ Compensation Commission (the Commis-
sion) adopts amendments to §142.1, concerning Application of
the Administrative Procedure Act; §142.2, concerning Authority
of the Hearing Officer; §142.3, concerning Ex Parte Commu-
nications; §142.4, concerning Delivery of Copies to All Parties;
§142.5, concerning Sequence of Proceedings to Resolve Bene-
fit Disputes; §142.9, concerning Stipulations, Agreements, and
Settlements; §142.12, concerning Subpoena; §142.16, con-
cerning Decision, and adoption of new §142.20, concerning
Interlocutory Orders. Sections 142.2 - 142.5, 142.9, 142.12,
142.16, 142.20 are adopted with changes to the proposed text
published in the November 19,1999, issue of the Texas Register
(24 TexReg 10297). Section 142.1 is adopted without change
to the proposal as published in the November 19,1999, issue of
the Texas Register (24 TexReg 10297) and will not be repub-
lished.

As required by the Government Code §2001.033(1), the Com-
mission’s reasoned justification for this rule is set out in this
order which includes the preamble, which in turn includes the
rule. This preamble contains a summary of the factual basis of
the rule, a summary of comments received from interested par-
ties, names of those groups and associations who commented
and whether they were for or against adoption of the rule, and
the reasons why the Commission disagrees with some of the
comments and proposals.

Changes made to the proposed rule are in response to public
comment received in writing and at a public hearing held
on January 12, 2000, and are described in the summary of
comments and responses section of this preamble. Other
changes were made for consistency or to correct typographical
or grammatical errors.
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The amendments are adopted in response to new legislation en-
acted by the 76th Texas Legislature. House Bill 2512 amended
the language contained in Texas Labor Code §410.032 regard-
ing interlocutory orders by a benefit review officer and added to
§410.168 regarding the decision and interlocutory orders of the
hearing officer. Section 410.032 was amended to authorize a
benefit review officer to issue an interlocutory order for payment
of all or part of medical benefits or income benefits. The order
may address either or both accrued and future benefits. The
addition of §410.168(b) provides that a hearing officer may ad-
dress either or both accrued and future benefits in a decision.
The addition of §410.168(c) provides that the hearing officer
may issue an interlocutory order for payment of all or part of
income benefits or medical benefits, that the interlocutory order
may address either or both accrued and future benefits, and
that the interlocutory order is binding during the pendency of
an appeal to the Appeals Panel.

An interlocutory order is interim pending a final resolution of a
dispute. Under the statutory changes, an interlocutory order
can be issued by a hearing officer and may remain in effect
through the conclusion of an appeal to the Appeals Panel.
Consequently, benefit payments ordered in a decision may be
due and payable at an earlier date when the decision contains
an interlocutory order; otherwise, a carrier has up to 20 days
from the date the decision becomes final to make benefit
payments in accordance with a decision that is not appealed.
Pursuant to §410.202(a), a party has 15 days from the date of
receipt of a decision to file a written request for appeal. Although
§410.169 specifies that a decision of the hearing officer is
binding during pendency of an appeal, the current rules do not
assign a date by which benefit payments must be made during
an appeal. Because this has been a matter of controversy, the
rules provide a remedy by establishing a payment due date of
five (5) days from the day the appeal is filed. The proposed
wording would have allowed the time frames associated with
the effective date or due date for payment of income benefits to
be modified resulting in inconsistent payment due dates and
effective dates, and for timeframes of less than 5 days for
compliance. As noted by the commenter, payments within one
day would be difficult. Allowing benefit review officer’s discretion
as to time frames would negate the benefit of having the rule set
timeframes that are consistent and known to all, thus reducing
disputes and increasing compliance.

Under the amendments to Texas Labor Code §410.168, the
hearing officer has authority to issue interlocutory orders to
pay all or part of medical or income benefits. New §142.20 is
consistent with the existing provisions currently used in benefit
review officer’s interlocutory orders regarding the effective date
of an order to pay benefits and the due date for payment of
benefits. The new rule also specifies that payment of accrued
benefits based on an interlocutory order must include interest
on any accrued unpaid benefits even if not included in the order
and adds provisions for an interlocutory order to pay medical
benefits, as the amended statute allows.

Amendments to §142.12(e)(2) is amended to include, "any
person who is not a party and is 18 years of age or older"
as an appropriate person to serve a subpoena in accordance
with §176.5 of the Texas Rules of Civil Procedure.

Section 142.16(b) revises the provisions regarding attorney fees
so that they are consistent with Texas Labor Code §410.168. A
provision that gives the hearing officers the discretion to include

an interlocutory order in their contested case hearing decisions
has been added

Other amendments update citations to the Texas Workers
Compensation Act resulting from codification of the Act into
the Texas Labor Code, and codification of the Administrative
Procedure and Texas Register Act into the Texas Government
Code.

Changes in the proposed text are described and discussed
in the summary of comments and responses section of this
preamble. Specifically, changes were made to subsections (e),
(f) and (h) of §142.16 and to subsections (b), (c) and (d) of
§142.20.

Comments regarding the proposed amendments were received
from the following groups: the League of United Latin American
Citizens (LULAC), Flahive, Ogden & Latson and The Texas
Workers’ Compensation Fund.

Flahive, Ogden & Latson expressed disagreement with issues
regarding the issuing of Interlocutory Orders by benefit review
officers and hearing officers. The League of United Latin
American Citizens (LULAC) did not express opposition or
support. The Texas Workers’ Compensation Fund expressed
general support of the amendments with clarifications and
suggestions regarding revised language.

Summaries of the comments and Commission responses are
as follows:

Comment: Commenter stated in toto: "need rules in place
(law)."

Response: The Commission agrees that these rules are
needed and that they meet statutory requirements and objec-
tives.

Comment: Hearing officers have the authority to issue inter-
locutory orders directing carriers not to pay benefits. The com-
mentor’s assertion was made with respect to both §142.16 and
§141.6, with primary emphasis on §141.6. Commentor states
that under the proposed change to §141.6, a benefit review
conference officer may no longer issue an interlocutory order
directing carriers to stop paying benefits. The Commenter con-
tended that the legislature did not intend to take authority away
from benefit review conference officers so they would no longer
be able to order carriers to stop paying benefits. Commenter
went on to assert that the Legislature intended the Commis-
sion to retain the authority to order the suspension of bene-
fits. Otherwise, the language "or not paid" would have been
excised from the statute. Commenter contended that, an order
"for the payment benefits" means an order regarding the pay-
ment of benefits, which means to pay or not pay those benefits.
To interpret this otherwise renders the words "or not paid" su-
perfluous and meaningless. Commenter felt that the decision
of the Legislature to drop the language to pay or not pay the
benefits simply removes a redundancy and nothing more than
that. Thus, a Benefit Review Officer may order that payments
be paid or that payments may be suspended. Either order has
to do with the payment of benefits.

Commentor also asserted that this change may increase claims
against the Subsequent Injury Fund threatening its financial
viability and similarly limit the authority of hearing officers.

Response: The Commission disagrees. Before the amendment
to §410.032 it provided:
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"(a) If a benefit review officer recommends that benefits be paid
or not paid, the benefit review officer may issue an interlocutory
order to pay or not pay the benefits."

Particularly significant is the fact that the phrase, "to pay or not
pay the benefits" was deleted. With the legislature removing
the specific authorization to order carriers not to pay benefits,
a reasonable interpretation is that the legislature intended to
remove that authority from benefit review officers.

Until §410.168 was amended, there was no provision regarding
the authority of a hearing officer to issue interlocutory orders.
As amended it provides:

"(c) The hearing officer may enter an interlocutory order for the
payment of all or part of medical benefits or income benefits.
The order may address accrued benefits, future benefits, or
both accrued benefits and future benefits. The order is binding
during the pendency of an appeal to the appeals panel."

The amendments to both §410,032 and §410.168 were in the
same bill, House Bill 2512. The language with respect to
ordering the payment of benefits in both sections is identical and
neither section authorizes an order directing a carrier to stop
paying benefits. With respect to benefit review officers, because
the legislature removed the specific authorization to order
carriers not to pay benefits, the Commission has interpreted
that the legislature intended to remove that authority. The
Commission was unable to find any information in the legislative
history records that show legislative intent to continue to allow
a benefit review officer to issue an interlocutory order not to
pay benefits. Because the authority for benefit review officers
to issue orders directing carriers to stop paying benefits was
removed, and because hearing officers were not specifically
granted the authority to issue orders directing carriers to
stop paying benefits, a reasonable interpretation is that the
legislature did not intend by this statutory provision to give
hearing officers the authority to issue orders to direct carriers
to stop paying benefits and it would be inappropriate for the
Commission by its rule to attempt to change the statute.

Hearing officers issue decisions and orders at the conclusion of
their contested case hearings. If benefits are not due, the de-
cision directs carriers not to pay benefits and there is no need
to issue an interlocutory order for that same purpose.

While reimbursement claims against the Subsequent Injury
Fund result from a hearing officer’s order "to pay" benefits, the
absence of an interlocutory order issued by a hearing officer to
"not pay" benefits could impact the SIF, because an interlocutory
order to stop payments could be entered and effective sooner
than a final decision and order would be. The potential for this
impact was, however, created by the statutory amendments.

Comment: Please explain under what circumstances would an
Interlocutory Order supersede a decision entered by a hearing
officer.

Response: Under the act and rules, an interlocutory order
can only supercede a decision from the time the decision is
effective until the time for an appeal to the Appeals Panel has
expired or while an appeal to the Appeals Panel is pending. If
benefits are determined to be due, a hearing officer may use
an interlocutory order to provide for the expedited payment of
benefits. Additionally, in cases where an appeal may result
in a reversal or modification of the decision, a hearing officer
may use an interlocutory order to reduce the potential liability
of the Subsequent Injury Fund by entering an order for a partial

payment of benefits when there is a substantial amount of
accrued benefits due as a result of the decision and a partial
payment would be appropriate under the circumstances.

Comment: Commenter felt that proposed §142.16(f) was in
conflict with proposed §142.16(e). Subsection (e) says an order
is binding on the date signed, or otherwise established in the
decision and order. Subsection (f) says the order becomes final
and binding 16 days after receipt from the division of hearings,
if not appealed.

Response: Commission agrees. Subsection (e) is intended
to provide that an order is effective and binding on the date
signed by the hearing officer. Subsection (f) is only intended
to provide the date a decision becomes final if the decision
is not appealed. Additionally subsection (h) is affected by the
corrections to subsection (e) as it provides a compliance date
for the payment of benefits resulting from a decision that is
not appealed and does not contain an interlocutory order. The
proposed wording could allow the time frames associated with
the effective date to be modified in the decision resulting in
inconsistent payment due dates and effective dates, and for
timeframes of less than 5 days for compliance. As noted by
the commenter, payments within one day would be difficult.
Allowing hearing officers’ discretion as to time frames would
negate the benefit of having the rule set timeframes that are
consistent and known to all and thus reducing disputes and
increasing compliance. In addition the word "calendar" was
removed from subsection (h) to be consistent with §102.3 of
this title (relating to Computation of Time) which provides that
the term "day" means "calendar day."

Accordingly, Subsection (e), (f) and (h) now read as follows:

"(e) A decision issued under this section shall be effective
and binding on the date signed by the hearing officer unless
superceded by an interlocutory order contained in the decision,
if any."

"(f) A decision regarding benefits not appealed to the appeals
panel, as provided by the Texas Labor Code, §410.202 and
Chapter 143 of this title, becomes final on the sixteenth day
after the date received from the division of hearings. Parties
shall comply with a final decision or order within 20 days of the
date it becomes final as provided by the Texas Labor Code,
§410.208."

"(h) Parties shall comply with a decision regarding benefits
appealed to the appeals panel that does not contain an
interlocutory order by issuing and delivering payment of accrued
and unpaid income benefits no later than the fifth (5th) day after
filing a written request for appeal with the appeals panel as
provided by the Texas Labor Code, §410.202, and Chapter143
of this title."

Comment: Commenter felt that subsection (g) was a re-worded
repetition of subsection (e). By its definition, a binding order is
enforceable and payable during the appeal process.

Response: Commission disagrees. Subsection (g) establishes
the requirement to pay benefits during the pendency of the
appeal. It also allows the hearing officer’s interlocutory order (if
issued) to take precedence over the written decision.

Comment: Commenter expressed concern that the proposed
language could allow a hearing officer to specify any due date
for payment of benefits in accordance with an interlocutory
order. The hearing officer could theoretically require payment
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within one day of the carrier’s receipt of the order, which would
be difficult if not impossible.

Response: The Commission agrees. The time frame for
compliance with an interlocutory order is established as 5
days from receipt of the order. The language of the rule
regarding the compliance date in turn impacts the effective
date of an interlocutory order. The intent of the new rule
was to provide specific guidance regarding the effective date
and a compliance date for payment of benefits due under the
interlocutory order issued by a hearing officer. The effective
date and the compliance date as proposed in the rules were
based on the same dates that exist in the interlocutory order
form that has been in use since July 1994. There was no intent
to change the time frames associated with those effective dates
or due dates for payment of income benefits resulting from an
interlocutory order.

Accordingly, §142.20(c) has been changed to provide that the
effective date of an interlocutory order is the date signed by
the hearing officer and §142.20(d) has been changed to allow
the full 5 day compliance time frame. Given the effect of the
changes to subsection (c) and (d) regarding the effective date
and the compliance date, §142.20(b) has been changed to
clarify that the interlocutory order cannot provide a separate
effective date or compliance date that could alter the period that
an interlocutory order remains in effect per the subsection. In
addition the word "calendar" was removed from subsection (d)
to be consistent with §102.3 of this title (relating to Computation
of Time) which provides that the term "day" means "calendar
day."

Accordingly, Subsections (b), (c) and (d) now read as follows:

"(b) An interlocutory order contained in a decision supercedes
the decision as it pertains to the payment of income benefits or
medical benefits and remains in effect until: (1) the decision
becomes final in accordance with subsection (f) of §142.16
of this title (relating to the Decision); (2) the decision of the
appeals panel is issued pursuant to the Texas Labor Code, §
410.204, and Chapter 143 of this title, if appealed to the appeals
panel as provided by the Texas Labor Code, §410.202, and
Chapter 143 of this title and the decision and order are affirmed
or an appeals panel decision reverses the hearing officer’s
decision and renders a decision; (3) reversed or modified by
an agreement or settlement, as provided by §147.7 of this title
(relating to Effect on Previously-Entered Decisions and Orders);
or (4) reversed or modified by a subsequent interlocutory
order or decision issued after remand from the appeals panel
pursuant to the Texas Labor Code, §410.203, and Chapter 143
of this title."

"(c) An interlocutory order for payment of income benefits or
medical benefits shall be effective on the date signed by the
hearing officer."

"(d) A party shall comply with an interlocutory order by issuing
and delivering payment of accrued and unpaid income benefits
no later than the fifth (5th) day after receiving the interlocutory
order to pay accrued and unpaid benefits, and shall pay benefits
in accordance with the interlocutory order as and when they
accrue."

The amendments and new rule are adopted pursuant to the
Texas Labor Code §402.061 which requires the Commission to
adopt rules necessary for the implementation and enforcement
of the Texas Workers Compensation Act. Texas Labor Code

§406.010, which authorizes the Commission to adopt rules
regarding claims service; Texas Labor Code §408.081 as
amended by the 76th Legislature, which sets out the provisions
for an employer’s entitlement to income benefits; Texas Labor
Code §410.168, which provides a hearing officer the authority to
enter interlocutory orders; Texas Labor Code, §410.169, which
sets out the effect of a decision pending appeal; Texas Labor
Code, §410.209, which provides for the reimbursement of an
insurance carrier for overpayment of benefits resulting from an
interlocutory order or decision.

§142.2. Authority of the Hearing Officer.

The hearing officer is authorized to:

(1) issue subpoenas;

(2) rule on requests;

(3) issue orders, including interlocutory orders;

(4) use summary procedures as provided by §142.8 of
this chapter (relating to Summary Procedures);

(5) direct parties to appear at a prehearing conference to
resolve evidentiary and procedural issues;

(6) establish time limits for conducting a hearing;

(7) administer oaths;

(8) rule on the admissibility of evidence;

(9) determine the relevancy, materiality, weight, and
credibility of evidence;

(10) request additional evidence;

(11) take official notice of the law of Texas and other
jurisdictions, Texas city and county ordinances, the contents of the
Texas Register, the rule of state agencies, facts that are judicially
cognizable, and generally recognized facts within the Commission’s
specialized knowledge;

(12) examine parties and witnesses, and permit examina-
tion and cross-examination of parties and witnesses;

(13) recess, postpone, or dismiss a hearing; and

(14) take any other action as authorized by law, or as
may facilitate the orderly conduct and disposition of the hearing.

§142.3. Ex Parte Communications.

(a) No person, except as otherwise provided in subsection (c)
of this section may communicate, either directly or indirectly, with the
hearing officer regarding any facts, issues, law or rules relating to the
benefit contested case hearing after the hearing has been set, and until
all administrative and judicial remedies have been exhausted, unless
all parties to the hearing are present, except where the communication
is:

(1) written; and

(2) delivered to all parties, as provided by §142.4 of this
title (relating to Delivery of Copies to All Parties).

(b) Notwithstanding subsection (a) of this section, any of
the individuals named in subsection (a) may communicate with the
hearing officer in any manner regarding procedural issues.

(c) A hearing officer assigned to render a decision in a
benefit contested case hearing, may communicate ex parte with other
Commission employees for the purpose of utilizing their special skills
or knowledge in evaluating the evidence.
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§142.4. Delivery of Copies to All Parties.

A party who sends a document relating to a benefit contested case
hearing to the Commission shall also deliver copies of the document
to all other parties, or their representatives or attorneys. Delivery
shall be accomplished by presenting in person, mailing by first class
mail, facsimile or electronic transmission. The document sent to
the Commission shall contain a statement certifying delivery. The
following statement of certification shall be used: "I hereby certify
that I have on this ______ day of ____________, _______, delivered
a copy of the attached document to (state the names of all parties to
whom a copy was delivered) by (state the manner of delivery)."

§142.5. Sequence of Proceedings to Resolve Benefit Disputes.

(a) Usual sequence. Except as provided in this section,
parties to a benefit dispute are required to attempt to resolve the
dispute by mediation at a benefit review conference before proceeding
to a contested case hearing or to arbitration by mutual election.

(b) Guidelines for preceding directly to a benefit contested
case hearing. Parties may proceed directly to a contested case hearing
without attending a benefit review conference if the Commission
determines that:

(1) mediation would not prove effective to resolve the
dispute;

(2) necessary evidence cannot be obtained without sub-
poena; or

(3) the situation of the parties or the nature of the facts
or law of the case is such that the overall policy of the Act would be
advanced by proceeding directly to a contested case hearing.

(c) Requesting a hearing. A party may request the Com-
mission to set a benefit contested case hearing. The request shall be
made in the following manner:

(1) If the party is represented, the request shall:

(A) be made in writing and signed by the requestor;

(B) identify and describe the disputed issue or issues;

(C) state the reason for requesting the hearing;

(D) be sent to the Commission; and

(E) be delivered to all the other parties, as provided by
§142.4 of this chapter (relating to Delivery of Copies to All Parties).

(2) An unrepresented claimant may request a hearing by
contacting the Commission in any manner.

(d) Commission action on a request for hearing. The
Commission will rule on the request, and notify the parties. A ruling
granting the request will include a notice of hearing, as provided in
§142.6 of this chapter (relating to Setting a Benefit Contested Case
Hearing). A ruling denying the request may include a notice of benefit
review conference.

(e) Response. If a hearing is set upon request, the other
party or parties may submit a response. The response shall:

(1) be made in writing and signed;

(2) describe and explain the party’s position on the
dispute or disputes;

(3) be sent to the Commission no later than five days
before the hearing; and

(4) be delivered to all other parties, as provided by §142.4
of this title (relating to Delivery of Copies to All Parties).

(f) An unrepresented claimant may respond by contacting
the Commission in any manner.

§142.9. Stipulations, Agreements, and Settlements.
(a) At any time before or during the hearing, parties may:

(1) enter into stipulations, as provided by §140.1 of this
title (relating to Definitions);

(2) resolve one or more benefit disputes by agreement;
or

(3) resolve all benefit disputes by settlement.

(b) Stipulations shall be made as follows:

(1) Stipulations made before the hearing shall be:

(A) made in writing;

(B) signed by all parties to the stipulation, or their
representative; and

(C) sent to the Commission no later than the day
before the hearing.

(2) Stipulations may be made orally at a hearing and
preserved in the record.

(c) Agreements and Settlements shall be made as provided
by Chapter 147 of this title (relating to Dispute Resolution by
Agreement or Settlement).

§142.12. Subpoena.
(a) Definitions. The following words and terms, as used in

this chapter, shall have the following meanings, unless the context
clearly indicates otherwise:

(1) Evidence- Testimony or documents, including books,
papers, and tangible things.

(2) Service- Delivery of a subpoena by an authorized
individual to the person to whom it is addressed.

(3) Subpoena- A Commission order issued by the
hearing officer requiring a person to attend or to produce evidence at a
deposition (deposition subpoena) or at a hearing (hearing subpoena).

(b) How issued. The Commission may issue a subpoena:

(1) on its own motion; or

(2) at the request of a party, if the hearing officer
determines the party has a good cause.

(c) Request for subpoena. A party may request a subpoena
in the following manner:

(1) If the party is represented, the request shall:

(A) be in writing;

(B) identify the evidence to be produced, and explain
why it is relevant to a disputed issue;

(C) state whether the subpoena is for a deposition or
a hearing;

(D) be sent to the Commission ; and

(E) be delivered to all parties, as provided by §142.4
of this chapter (relating to Delivery of Copies to All Parties).

(2) An unrepresented claimant may request a subpoena
by contacting the Commission in any manner, and may also request
the Commission to arrange for service, if service will be at no cost
to the Commission.
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(d) Special provisions for hearing subpoenas. A request for
a hearing subpoena shall be sent to the Commission and delivered to
the parties, as provided by §142.4 of this chapter (relating to Delivery
of Copies to All Parties), no later than ten days before the hearing.
The hearing officer may deny a request for a hearing subpoena upon
a determination that the testimony may be adequately obtained by
deposition or written affidavit.

(e) Service. Upon granting a request and issuing a subpoena,
the hearing officer shall:

(1) return it to the requester for service, according to
§176.5, Texas Rules of Civil Procedure; or

(2) send it to the appropriate sheriff or constable, or any
person who is not a party and is 18 years of age or older for service, if
an unrepresented claimant has requested the Commission to arrange
for service, as provided by subsection (c)(2) of this section.

(f) Costs.

(1) Except as provided by subsection (c)(2) of this
section, the party requesting the subpoena is responsible for all costs
associated with the subpoena, including service, witness fees, and
mileage.

(2) A witness or deponent who is not a party and who is
subpoenaed or otherwise compelled to attend a hearing or deposition
to give testimony or produce documents is entitled to receive from
the party requesting the subpoena:

(A) a fee of $30 a day for each day or part of a day
the person is necessarily present as a witness or deponent;

(B) mileage at the rate set for state employees in the
General Appropriations Act, for going to, and returning from the
place of the hearing or the place of the deposition, if the place is
more than 25 miles from the person’s place of residence; and

(C) fees for providing expert testimony relating to
medical issues shall be paid according to guidelines established by
the Commission pursuant to the Texas Labor Code, Chapter 413.

(g) A subpoena may be enforced in the manner provided by
the Government Code §201.201 and the Texas Labor Code.

§142.16. Decision.

(a) After the record closes, the hearing officer shall issue a
decision on benefits. The decision shall:

(1) be in writing;

(2) include findings of fact and conclusions of law; a
determination of whether benefits are due; and, if so, an award of
benefits due; and

(3) be signed by the hearing officer.

(b) On a form prescribed by the Commission the hearing
officer shall issue a separate written decision regarding attorney’s
fees and any matter related to attorney fees. A decision on income or
medical benefits may include an interlocutory order at the discretion
of the hearing officer.

(c) No later than the tenth day after the close of the hearing,
the hearing officer shall file all decisions with the division of hearings.

(d) No later than seven days after filing the decision, the
division shall furnish to the parties, by first class mail or personal
delivery:

(1) a file-stamped copy of the decision; and

(2) a statement specifying the place, manner, and time
period within which an appeal must be filed.

(e) A decision issued under this section shall be effective and
binding on the date signed by the hearing officer unless superceded
by an interlocutory order contained in the decision, if any.

(f) A decision regarding benefits not appealed to the appeals
panel, as provided by the Texas Labor Code, §410.202 and Chapter
143 of this title, becomes final on the sixteenth day after the date
received from the division of hearings. Parties shall comply with a
final decision or order within 20 days of the date it becomes final as
provided by the Texas Labor Code, §410.208.

(g) A decision regarding benefits appealed to the appeals
panel as provided by the Texas Labor Code, §410.202 and Chapter
143 of this title, is binding on the parties and payable during an
appeal to the appeals panel unless superceded by an interlocutory
order contained in the decision, if any.

(h) Parties shall comply with a decision regarding benefits
appealed to the appeals panel that does not contain an interlocutory
order by issuing and delivering payment of accrued and unpaid
income benefits no later than the fifth day after filing a written request
for appeal with the appeals panel as provided by the Texas Labor
Code, §410.202, and Chapter143 of this title.

(i) Payment of accrued and unpaid income benefits paid in
accordance with a decision shall include interest pursuant to the Texas
Labor Code, §408.064 and §408.081.

(j) Payment of medical benefits pursuant to a decision shall
be made in accordance with Chapters 408 and 413 of the Texas Labor
Code.

§142.20. Interlocutory Orders

(a) The hearing officer may enter an interlocutory to pay all
or part of income benefits or medical benefits.

(b) An interlocutory order contained in a decision supercedes
the decision as it pertains to the payment of income benefits or
medical benefits and remains in effect until:

(1) the decision becomes final in accordance with
§142.16(f) of this title (relating to the Decision);

(2) the decision of the appeals panel is issued pursuant
to the Texas Labor Code, §410.204, and Chapter143 of this title, if
appealed to the appeals panel as provided by the Texas Labor Code,
§410.202, and Chapter143 of this title and the decision and order are
affirmed or an appeals panel decision reverses the hearing officer’s
decision and renders a decision;

(3) reversed or modified by an agreement or settlement,
as provided by §147.7 of this title (relating to Effect on Previously-
Entered Decisions and Orders); or

(4) reversed or modified by a subsequent interlocutory
order or decision issued after remand from the appeals panel pursuant
to the Texas Labor Code, §410.203, and Chapter143 of this title.

(c) An interlocutory order for payment of income benefits or
medical benefits shall be effective on the date signed by the hearing
officer.

(d) A party shall comply with an interlocutory order by
issuing and delivering payment of accrued and unpaid income benefits
no later than the fifth day after receiving the interlocutory order to
pay accrued and unpaid benefits, and shall pay benefits in accordance
with the interlocutory order as and when they accrue.
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(e) Payment of accrued and unpaid income benefits paid in
accordance with an interlocutory order shall include interest pursuant
to the Texas Labor Code, §408.064 and §408.081.

(f) Payment of medical benefits pursuant to an interlocutory
order shall be made in accordance with Chapters 408 and 413 of the
Texas Labor Code.

(g) An interlocutory order contained in a decision will be
distributed to the parties as provided by §142.16 of this title (relating
to the Decision).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 20, 2000.

TRD-200002819
Susan Cory
General Counsel
Texas Workers’ Compensation Commission
Effective date: May 10, 2000
Proposal publication date: November 19, 1999
For further information, please call: (512) 804-4287

♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY

Part 1. TEXAS NATURAL RESOURCE
CONSERVATION COMMISSION

Chapter 114. CONTROL OF AIR POLLUTION
FROM MOTOR VEHICLES
The Texas Natural Resource Conservation Commission (com-
mission) adopts amendments to §114.1 (Definitions) and §114.4
(Mobile Emission Reduction Credit Definitions), new §114.211
(Purpose), §114.212 (Enterprise Operator Responsibilities),
§114.213 (Vehicle Eligibility), §114.214 (Advertising), §114.215
(State Implementation Plan (SIP) Credits for the Voluntary Ac-
celerated Vehicle Retirement Program), §114.216 (Records, Au-
diting, and Enforcement), §114.217 (Credit Calculations), and
§114.219 (Affected Counties). The commission adopts these
revisions and new sections in Chapter 114 (Control of Air Pol-
lution from Motor Vehicles), Subchapter A (Definitions), Sub-
chapter F (Mobile Emission Reduction Credits), and to the SIP,
to add and revise rules concerning Voluntary Accelerated Vehi-
cle Retirement (VAVR). Sections 114.4, 114.211-114.217, and
114.219 are adopted with changes to the proposed text as pub-
lished in the December 31, 1999 issue of the Texas Register
(24 TexReg 11897). Section 114.1 is adopted without changes
to the proposed text and will not be republished.

The VAVR may also be referred to as a vehicle scrappage
program. The VAVR program is a voluntary program that local
areas may choose to implement. The commission adopts these
rules in order to provide local agencies with specific criteria to
follow to help ensure emission reductions associated with VAVR
programs qualify for SIP credit in order to meet the emission
reduction requirements in areas which are nonattainment for
the ozone national ambient air quality standard (NAAQS).

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES

The Dallas/Fort Worth (DFW) ozone nonattainment area, an
area defined by Collin, Dallas, Denton, and Tarrant Counties,
was originally designated "moderate" under the Federal Clean
Air Act (FCAA) Amendments of 1990 (42 United States Code
(USC)) and thus was required to attain the one- hour NAAQS
for ozone by November 15, 1996. As required by the FCAA,
the state submitted an attainment demonstration plan in 1994
which projected attainment of the ozone NAAQS by 1996.
This plan was based on a volatile organic compound (VOC)
reduction strategy. DFW did not attain the ozone NAAQS in
1996. The United States Environmental Protection Agency
(EPA) is authorized to redesignate an area to the next higher
classification ("bump up") if the area fails to attain by the
required date. In March 1998, in accordance with 42 USC,
§7511(b)(2), the EPA reclassified the DFW area from moderate
to serious, based on monitored exceedances of the ozone
NAAQS between 1994 and 1996. The reclassification required
the state to submit a revised SIP that demonstrates that the
ozone NAAQS will be met in DFW by November 15, 1999.
Because the DFW area continued to exceed the ozone NAAQS
in 1999, the EPA may bump up the area to the severe
classification. Regardless, the EPA and 42 USC, §7410 and
§7502(a)(2), require the state to submit a revised SIP which
demonstrates that the area will attain the ozone NAAQS as
expeditiously as practicable. The rules adopted for DFW in this
notice are one element of the ozone attainment demonstration
SIP for DFW being adopted concurrently in this issue of the
Texas Register. The commission plans to submit this SIP to
the EPA in April, 2000.

In 1996, the commission began to develop new modeling for
the DFW area and now is using newer air quality models
with improved meteorological and emission inputs. The newer
modeling since 1996 shows that reductions of oxides of nitrogen
(NO

x
) in the DFW area and regionally will be necessary to

attain the ozone NAAQS. The current modeling also shows
that achieving the ozone NAAQS in the DFW area will require
strenuous effort because the area’s rapid growth has resulted
in increasing amounts of emissions due to increased levels
of activity in the area. The emissions from increased activity
are offsetting the emission reductions being achieved from
new emission standards applicable to the on-road and non-
road engine source categories which dominate the emissions
inventory in the DFW area.

The emission reduction requirements adopted as part of this
SIP package are the outcome of a development process
which involved the EPA, the commission, local elected officials,
citizens, industrial stakeholders, air quality researchers, and
hired consultants. Local officials from the DFW area have
formally submitted a resolution to the commission requesting
the inclusion of many specific emission reduction strategies,
including the one contained in these rules.

The NO
x

reductions required for the area to attain the ozone
NAAQS have been estimated by extensive use of sophisticated
air quality grid modeling which, because of its scientific and
statutory grounding, is the chief policy tool for designing emis-
sion reductions. Title 42 USC, §7511a(c)(2), requires the use
of photochemical grid modeling for ozone nonattainment areas
designated serious, severe, or extreme. The modeling has
been conducted with input from a technical advisory commit-
tee. Hundreds of emission control strategies were considered
in developing the modeling. Varying degrees of reductions from
point sources and mobile sources were analyzed in at least 40
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modeling iterations, to test the effectiveness of different NO
x

reductions. The attainment demonstration modeling submitted
for public hearing and comment concurrently with these rules
shows that, in order for DFW to achieve the ozone NAAQS by
2007, almost all of the practicably achievable NO

x
reductions

are necessary from each emission source category, including
reductions from counties surrounding the DFW nonattainment
area. Therefore, each strategy, including the reductions re-
quired by this rulemaking, is crucial to meet federal require-
ments for the DFW nonattainment area.

The revisions are one element of the control strategy for the
attainment demonstration SIPs for the ozone nonattainment
areas. The purpose of these rules is to provide the basic criteria
by which local agencies may voluntarily establish a VAVR, or
a vehicle scrappage program, for on-road motor vehicles. This
program could include passenger cars and light-duty trucks and
could be used as a control measure for each nonattainment
area SIP.

The North Texas Clean Air Steering Committee (steering com-
mittee) representing the DFW ozone nonattainment area coun-
ties requested an air pollution control strategy involving a volun-
tary accelerated vehicle retirement program to reduce NO

x
and

other emissions necessary for the counties in the DFW ozone
nonattainment area to be able to demonstrate attainment with
the ozone NAAQS.

Previously, the state had a vehicle scrappage rule which relied
on the Vehicle Inspection/Maintenance (I/M) 240 emissions test
for assessment of emission reductions from scrapped vehicles.
The original rules were repealed on July 29, 1998. The
adopted rules will use modeled averages from the EPA MOBILE
model to calculate emission reductions per vehicle, or each
participating vehicle can be tested using an emissions analyzer
that is capable of determining vehicle emissions in grams
per mile. Selected Texas Department of Public Safety (DPS)
vehicle inspection and maintenance waiver facilities will have
the capability to perform the required testing using a loaded
mode type test which can quantify the emissions in grams per
mile.

As the VAVR program rules are not specifically required by
the FCAA (42 USC, §§7401 et seq.), there is no requirement
for the commission to have rules regarding scrappage unless
the program is necessary in order to demonstrate attainment
with the NAAQS. The local areas may choose this program
as a control strategy, and implementation of the program is
dependent on the local areas. However, the rules will provide
local agencies with specific criteria to follow and help ensure
emission reductions associated with VAVR programs qualify for
SIP credit in meeting attainment demonstrations. While these
rules will apply in all of the non-attainment areas of the state,
other areas are not prohibited from starting their own scrappage
programs and may use the criteria included in this rule to ensure
that their program is sufficient, if it is to be included in the SIP
at a future date.

In its effort to ensure that the SIP strategies impose no
more burden than necessary to protect health and welfare,
the commission has decided not to include the counties of
Hunt, Hood, and Henderson as affected counties of these
rules due to their limited impact on the air quality within the
DFW nonattainment area. Due to the relatively low population,
percentage of commuters, and growth rate of these counties,
the commission has reevaluated the need for implementing

these rules in these three counties. The reevaluation included
new photochemical modeling runs which applied these rules
in the nine remaining counties only. The results of these
runs indicated a minor impact of including Hunt, Hood, and
Henderson counties in these rules but also showed that the
area could demonstrate attainment of the NAAQS without those
reductions in emissions. However, other control measures
which were proposed for these counties do have measurable
benefits for attainment of the NAAQS.

SECTION BY SECTION DISCUSSION

A new Division 2 to Subchapter F is adopted which will include
the new VAVR rules proposed in §§114.211-114.217, and
114.219.

The revision to §114.1 updates the definition for mobile emission
reduction credit to make it compatible with the new voluntary
scrappage program.

The revisions to §114.4 change the title of the section to "Mobile
Emission Reduction Credits Definitions," delete the definitions
which pertain to the previous Accelerated Vehicle Retirement
(or scrappage) program which was repealed by the commission
on July 29, 1998, and add new definitions which pertain to the
voluntary scrappage program adopted in this rulemaking. The
deleted definitions include area wide fleet, dealer, high-emitting
vehicle, mobile emission reduction credit, on testing cycle,
recycling, replacement vehicle, scrappage sponsor, scrappage
vehicle, scrapper, and stationary source. The added definitions
include voluntary accelerated vehicle retirement, enterprise
operator, dismantler, and designee.

The new §114.211 states the purpose of the VAVR program.
The purpose of the rules is to provide the minimum criteria
which local agencies must use to establish a voluntary scrap-
page program for on-road motor vehicles that could be used as
a control measure for a nonattainment area SIP.

The new §114.212 establishes enterprise operator responsibil-
ities to include: administering and auditing a VAVR program
within their jurisdiction to meet the requirements of the rules,
administering and monitoring the use of credits generated for
SIP purposes under the rules, and certifying or rejecting the
accuracy and validity of any credits generated. The enterprise
operators also retain the records received as a result of the pro-
gram, and may adopt requirements that are more stringent than
those specified in these rules. They may add additional or more
stringent versions of specific tests, but they may not weaken or
omit any of the required functional tests. All responsibilities will
be conducted under the oversight of the commission.

The new §114.213 states the minimum requirements for vehi-
cles to be eligible for the program. The minimum requirements
are that the vehicle must be registered with the Texas Depart-
ment of Transportation (TxDOT) within the program area for
the immediate past 12 consecutive months or be a vehicle im-
pounded by a law enforcement agency, the vehicle must pass a
functional and equipment eligibility inspection performed by the
enterprise operator or designee, the person delivering the vehi-
cle must be verified as the legal owner or legal representative of
the owner, the vehicle must be destroyed within 60 days of being
sold to the enterprise operator, and all corresponding records
must be updated with the DPS and the TxDOT. For vehicles
meeting the criteria, a certificate is issued indicating the vehicle
is eligible for the program, the vehicle is acquired and placed
in a holding area separate from other vehicles acquired by the
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enterprise operator, and permanently destroyed or dismantled.
The new §114.213 also lists guidelines which apply to the re-
cycling or sale of vehicle parts. All parts of the vehicle may be
recycled or sold except the following items which must be de-
stroyed: the exhaust system (including the catalytic converter),
tailpipe, muffler, exhaust inlet pipe, vapor storage canister, va-
por liquid separator, and resonator. Finally, new §114.213 re-
quires that all associated activities must comply with applicable
water conservation regulations, energy and hazardous materi-
als response regulations, and soil, surface, and ground water
contamination regulations.

The new §114.214 requires that any advertising conducted by
the enterprise operator must include a conspicuous disclaimer
that states that the program is not operated by the State of
Texas, state funds are not used for vehicle purchase, emission
reduction credits will be used by the local air pollution agency
to assist in meeting air quality goals within the area, and
participation is voluntary.

The new §114.215 states that SIP credit may be generated for
reductions of NO

x
as well as VOC, the amount of the credits

will be calculated using the methods outlined in §114.217, and
credit use must be in accordance with all federal, state, and
local laws and regulations in effect at time of usage. For
the purposes of the VAVR program as described in this rule,
all credits must be used towards a nonattainment area SIP.
Therefore, all references to mobile emission reduction credits
(MERC) in the rule have been removed.

The new §114.216 lists the requirements for recordkeeping, au-
diting, and enforcement on the part of the enterprise operators.
The requirements include the submission of an annual report to
the commission containing information regarding each vehicle
removed from operation, the format of the annual report (paper
copies or electronic database), and maintenance of the records
for a period of three years. The new §114.216 also states that
the commission may conduct announced and unannounced au-
dits and on-site inspections of the enterprise operations and that
an enterprise operator is liable to make additional credits avail-
able toward the SIP in the case that the commission discovers
that erroneous or fraudulent credits were granted by the enter-
prise operator.

The new §114.217 provides the method and calculation formu-
las to be used to calculate SIP credit and states that the credits
generated must be used toward the local area’s attainment goal
within three years of vehicle retirement. The enterprise oper-
ators may determine individual vehicle emission credits using
either modeled emission reduction estimates using the latest
version of the EPA MOBILE model, or by testing the vehicle
using an emissions test capable of determining emissions in
grams per mile. Selected DPS inspection and maintenance ref-
eree facilities will have the capability to test individual vehicles.

The new §114.219 specifies the ozone nonattainment areas
and associated counties to which these rules apply. The
counties associated with the DFW nonattainment area include
nine counties in the DFW area.

FINAL REGULATORY IMPACT ANALYSIS

The commission reviewed this rulemaking action in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking is not subject
to §2001.0225 because it does not meet the definition of a
"major environmental rule" as defined in that statute. "Major

environmental rule" means a rule the specific intent of which
is to protect the environment or reduce risks to human health
from environmental exposure and that may adversely affect in a
material way the economy, a sector of the economy, productivity,
competition, jobs, the environment, or the public health and
safety of the state or a sector of the state. The amendments
to Chapter 114 are intended to protect the environment or
reduce risks to human health from environmental exposure to
ozone, but are not anticipated to affect in a material way, the
economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the
state or a sector of the state. The amendments are voluntary,
contain no fiscal implications, and are only intended to provide
criteria by which local agencies may establish a VAVR program,
receive emission reduction credit as part of their strategy to
reduce emissions of NO

x
, and demonstrate attainment with the

ozone NAAQS. The steering committee included a vehicle early
retirement initiative in their emission control strategy. These
rules will provide local agencies, like the steering committee,
with specific criteria to follow to help ensure that emission
reductions associated with a vehicle early retirement program
will qualify for SIP emission reduction credit. The amendments
are the commission response to the potential inclusion of a
vehicle early retirement strategy and one element of the DFW,
Houston/Galveston (HGA), Beaumont/Port Arthur, and El Paso
Attainment Demonstration SIPs. In addition, Texas Government
Code, §2001.0225, only applies to a major environmental rule,
the result of which is to: 1. exceed a standard set by federal law,
unless the rule is specifically required by state law; 2. exceed an
express requirement of state law, unless the rule is specifically
required by federal law; 3. exceed a requirement of a delegation
agreement or contract between the state and an agency or
representative of the federal government to implement a state
and federal program; or 4. adopt a rule solely under the general
powers of the agency instead of under a specific state law.

Also, this rulemaking does not meet any of these four applica-
bility requirements. Specifically, the VAVR program is voluntary
and was developed in order to meet the NAAQS for ozone set
by the EPA under 42 USC, §7409, and therefore meets a fed-
eral requirement. States are primarily responsible for ensuring
attainment and maintenance of NAAQS once EPA has estab-
lished those standards. Under 42 USC, §7410, and related
provisions, states must submit, for EPA approval, SIPs that pro-
vide for the attainment and maintenance of NAAQS through
control programs directed to sources of the pollutants involved.
This rulemaking action is not an express requirement of state
law, but is voluntary and was developed specifically in order
to meet the air quality standards established under federal law
as NAAQS. This rulemaking action is intended to help bring
ozone nonattainment areas into compliance and to help keep
attainment and near nonattainment areas from going into nonat-
tainment. The amendments do not exceed a standard set by
federal law, exceed an express requirement of state law, nor
exceed a requirement of a delegation agreement. The amend-
ments were not developed solely under the general powers of
the agency but were specifically developed to provide specific
criteria by which local agencies may establish a VAVR program
to help ensure emission reductions associated with the VAVR
program to qualify for SIP credit in order to meet the emission
reduction requirements in ozone nonattainment areas and will
help meet the air quality standards established under federal
law as NAAQS. There were no comments submitted regarding

25 TexReg 3998 May 5, 2000 Texas Register



the draft regulatory impact analysis during the public comment
period.

TAKINGS IMPACT ASSESSMENT

The commission prepared a takings impact assessment for
these rules in accordance with Texas Government Code,
§2007.043. The following is a summary of that assessment.
The purpose of these rules is to provide the basic criteria
by which local agencies may voluntarily establish a VAVR, or
scrappage program, for on-road motor vehicles. This program
would include passenger cars and light-duty trucks and could
be used as a control measure for each ozone nonattainment
area SIP. The rules will use modeled averages from the EPA
MOBILE model to calculate emission reductions per vehicle or
each participating vehicle must be tested using an emissions
analyzer that is capable of determining vehicle emissions in
grams per mile. As the VAVR program rules are not required
by the FCAA, there is no requirement for the agency to have
rules regarding scrappage. However, the rules will provide
local agencies with specific criteria to follow and help ensure
emission reductions associated with VAVR programs would
qualify for SIP credit in meeting attainment demonstrations.
Initiation of a scrappage program will not affect private real
property. This program is voluntary for all participants. This
action will in no way affect or cause a takings to occur.
Therefore, these revisions will not constitute a takings under
Chapter 2007 of the Texas Government Code.

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW

The commission determined that this rulemaking relates to an
action or actions subject to the Texas Coastal Management
Program (CMP) in accordance with the Coastal Coordination
Act of 1991, as amended (Texas Natural Resources Code,
§§33.201 et seq.), and the commission rules in 30 TAC
Chapter 281, Subchapter B (Consistency with the Texas Coastal
Management Program). As required by 31 TAC §505.11(b)(2)
and 30 TAC §281.45(a)(3), relating to actions and rules subject
to the CMP, commission rules governing air pollutant emissions
must be consistent with the applicable goals and policies of
the CMP. The commission reviewed this action for consistency
with the CMP goals and policies in accordance with the rules
of the Coastal Coordination Council, and determined that the
action is consistent with the applicable CMP goals and policies.
The CMP goal applicable to this rulemaking action is the
goal in 31 TAC §501.12(l) to protect, preserve, restore, and
enhance the diversity, quality, quantity, functions, and values
of coastal natural resource areas. A reduction of air pollutant
emissions would enhance the quality and values of coastal
natural resource areas. The CMP policy applicable to this
rulemaking action is the policy that commission rules comply
with regulations in Title 40 Code of Federal Regulations (40
CFR), to protect and enhance air quality in the coastal area
(31 TAC §501.14(q)). The federal regulations which pertain
to this rulemaking action are 40 CFR 51 (Requirements for
Preparation, Adoption, and Submittal of Implementation Plans)
and 40 CFR 85 (Control of Air Pollution from Mobile Sources).
No new sources of air contaminants will be authorized by
the rule amendments, and reductions of existing emissions
from mobile sources will be achieved by the implementation
of these rule amendments. Therefore, in compliance with 31
TAC §505.22(e), the commission affirms that this rulemaking is
consistent with CMP goals and policies.

There were no comments submitted on the consistency of the
proposed rules with the CMP during the public comment period.

HEARING AND COMMENTERS

The commission held public hearings on this proposal on Jan-
uary 24, 2000 in El Paso; January 25, 2000 in Austin; January
26, 2000 in Longview and Irving; January 27, 2000 in Dallas
and Lewisville; January 28, 2000 in Fort Worth; January 31,
2000 in Beaumont and Houston; and February 9, 2000 in Den-
ton. The comment period was originally scheduled to close on
February 1, 2000, but was extended until 5:00 p.m. on February
14, 2000 (see the January 21, 2000 issue of the Texas Register
(25 TexReg 461)). There were 13 persons who provided oral
testimony at the hearings and 702 commenters who submit-
ted written testimony. The following commenters generally sup-
ported the proposal: Texas Oil and Gas Association (TxOGA);
Chairman Troy Mennis of the Texas Vehicle Club Council (Ve-
hicle Club); Texas Chemical Council (TCC); Mayor Tom Hazel-
wood of the City of Cleburne (Cleburne); Teodoro J. Benavides,
the city manager of the City of Dallas (Dallas); Brown McCarroll
and Oaks Hartline, L.L.P. on behalf of their clients in the effected
nonattainment areas (Brown McCarroll); League of Women Vot-
ers of Texas (LWVT); the EPA; and three individuals. All except
Dallas and the LWVT provided additional comments that are ad-
dressed in the analysis of testimony. The following commenters
generally opposed the proposal: Sierra Club Lone Star Chapter
(Sierra-Lone Star); Ross Automotive Supply, Inc. (Ross Auto);
Automotive Parts and Service Alliance (APSA); CSK Auto, Inc.
(CSK Auto); Ennis Automotive, Inc. (Ennis Auto); Straus-Frank
Company doing business as (dba) Carquest Auto Parts (Car-
quest); Foreign Specialists; Anglo American Enterprise Corpo-
ration (AAEC); Technical Chemical Company (Technical Chem-
ical); three letters from National Automotive Parts Association
(NAPA); Cardone Industries, Inc. (Cardone); four letters from
Genuine Parts Company dba NAPA (Genuine Parts); Conrad’s
Automotive Center, Inc. (Conrad’s Auto); Rare Parts, Inc. (Rare
Parts); NAPA-San Antonio; NAPA MI-sher Auto Supply Inc. and
Motor Parts of Lewisville, Inc. (MI-sher Auto); three letters
from Fritch Auto Supply (Fritch Auto); Ernie’s Motors (Ernie’s);
Industry Conference for Auto Repairs and Auto Service Pro-
fessionals; Car and Parts Magazine (Car & Parts); Rick’s Hi-
Tech Auto Care, Inc. (Rick’s Hi-Tech Auto); Specialty Equip-
ment Market Association (SEMA); A & A Automotive Supplies
(A&A Auto); Vintage Air, member of the Council of Vehicle As-
sociations/Classic Vehicle Advocate Group, Inc. (Vintage Air);
Continental Vehicle Suppliers, Inc. (CVS); Texas Dismantlers
and Automobile Recycler’s Association (Texas Dismantlers); Tx-
OGA; Cleburne; TCC; EPA; American Automobile Association
of Texas (AAA of Texas); Vehicle Club; Brown McCarroll; Dallas;
CSK Auto; 21 letters from Landry Supply, Inc. (Landry); NAPA
Auto Parts in Beaumont (NAPA-Beaumont); NAPA Auto Parts
in Tyler (NAPA-Tyler); NAPA Auto Parts in Grapevine (NAPA-
Grapevine); NAPA Auto Parts in Marshall (NAPA-Marshall);
NAPA Balkamp; three letters from Genuine Parts dba NAPA Dal-
las Distribution Center (NAPA-Dallas); NAPA Distribution Cen-
ter in Albuquerque, New Mexico (NAPA- Albuquerque); Wal-
ter P. Chrysler Club-Houston Region (Chrysler Club); K&K Vin-
tage Motorcars (K&K); Mustang Owners Club of Austin (Mus-
tang Club); Rick’s Specialties, Inc. (Rick’s Specialties); An-
tique Automobile Club of America-Amarillo Region (Antique
Auto-Amarillo); Painless Performance Products (Painless Per-
formance); Texas Morgan Motor Car Club (Texas Morgan); Dis-
covery; 50’s Unlimited Auto Club (50’s Unlimited); Hot Rod Air,
Inc. (Hot Rod Air); Dyno-Might Truck Products, Inc. (Dyno-
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Might Truck); Hill Country Investments, Inc. (Hill Country);
Don Hardy Race Cars, Inc. (Don Hardy); Speed Direct; Year-
wood Speed and Custom (Yearwood); BENTCO Marketing,
Inc. (BENTCO); Class M Corporation (Class M); 18 letters
from MSD Ignition (MSD); five letters from the North Hous-
ton Street Rods (Street Rods); two letters from GO Industries,
Inc. (GO Industries); Space City Cruisers in association with
the League City Evening Lion’s Club (Space City Cruisers);
Dallas Sierra Club; Downwinders At Risk; Fort Worth Sierra
Club; Sustainable Economic and Environmental Development
(SEED); Texas Campaign for the Environment; Texas Clean
Water Action; Texas Public Citizen; and 599 individuals. The
following commenters provided additional comment on the pro-
posal that are addressed in the analysis of testimony: Sierra-
Lone Star; Ross Auto; APSA; CSK Auto; Ennis Auto; Car-
quest; Foreign Specialists; AAEC; Technical Chemical;NAPA;
Cardone Industries; Genuine Parts; Conrad’s Auto; Rare Parts;
NAPA-San Antonio; MI-sher Auto; Fritch Auto; Ernie’s; Indus-
try Conference; Car & Parts; Rick’s Hi-Tech Auto; SEMA; A&A
Auto; Vintage Air; CVS; Texas Dismantlers; TxOGA; Cleburne;
TCC; EPA; AAA of Texas; Vehicle Club; Rick’s Hi-Tech Auto;
Brown McCarroll; Dallas; CSK Auto; Landry; NAPA-Beaumont;
NAPA-Tyler; NAPA-Grapevine; NAPA-Marshall; NAPA Balkamp;
NAPA-Dallas; NAPA-Albuquerque; Chrysler Club; K&K Mustang
Club; Rick’s Specialties; Vintage Air; Antique Auto-Amarillo;
Painless Performance; Texas Morgan; Discovery; 50’s Unlim-
ited; Hot Rod Air; Dyno-Might Truck; Hill Country; Don Hardy;
Speed Direct; Yearwood; BENTCO; Class M; MSD; Street
Rods; GO Industries; Space City Cruisers; TxOGA; Vehicle
Club; TCC; Cleburne; Brown McCarroll; EPA; Dallas Sierra
Club; Downwinders At Risk; Fort Worth Sierra Club; Sustain-
able Economic and Environmental Development (SEED); Texas
Campaign for the Environment; Texas Clean Water Action;
Texas Public Citizen; and 599 individuals.

ANALYSIS OF TESTIMONY

General Comments

The EPA commented that the VAVR rule should support pro-
gram criteria as outlined in EPA’s "Guidance for the Implemen-
tation of Accelerated Retirement of Vehicles Program."

The commission agrees, and followed the EPA guidance doc-
ument, dated February 1993, during the development of the
VAVR rules.

The EPA stated that the emission reductions generated from
the VAVR program that are not part of Voluntary Mobile Source
Emission Reduction Program (VMEP) must be creditable, en-
forceable, surplus, quantifiable, and permanent.

DFW has committed to using a scrappage program as a VMEP
initiative in their SIP. The commission is aware that all emission
reductions generated from the VAVR program must also be
creditable, enforceable, surplus, quantifiable, and permanent
to be creditable for a VMEP program. MERCs cannot be
generated within the limits of the VAVR rules, and emission
reductions from the VAVR rules must be applied to the area’s
attainment demonstration. Therefore, emission reductions from
the VAVR rules cannot be banked, sold, or traded.

I/M

One individual commented that the VAVR program does not
use I/M 240, and it allows the use of the "lesser" acceleration
simulation mode test.

I/M 240 analyzers are not available in Texas, however, there are
loaded mode type transient tests which can provide a similar
capability to I/M 240 for determining vehicle emissions in grams
per mile. Loaded mode transient tests will be available through
selected DPS I/M waiver facilities.

Ross Auto commented that it would be more effective if
the inspection maintenance program would help low-income
families get their vehicles repaired, rather than scrapping them
or giving families funds to purchase newer vehicles.

The VAVR program is a voluntary option available to local areas
and is not required to be part of a vehicle I/M program. The
commission encourages local areas to evaluate all options when
determining what is best for their area.

The Vehicle Club commented that it would like to know how
remote sensing fits into VAVR.

The commission did not propose that remote sensing be part
of any VAVR program. Remote sensing is an enforcement
mechanism for the I/M program. A local VAVR program might
inform vehicle owners whose vehicle has failed an I/M test
about the VAVR program, but there is no requirement that failed
vehicles be scrapped.

Little Air Quality Benefit

CSK Auto; Ross Auto; APSA; CSK Auto; Ennis Auto; Carquest;
Foreign Specialists; AAEC; Technical Chemical; Cardone;
Landry; NAPA-Beaumont; NAPA-Tyler; NAPA-Grapevine;
NAPA- Marshall; NAPA Balkamp; NAPA-Dallas; NAPA-
Albuquerque; and 51 individuals commented that the VAVR
program will have little effect on improving air quality with its
limited benefits, and it will not be cost-effective.

The commission crafted the VAVR rule as a voluntary initiative
that an area may choose to implement if it is feasible for
that area. The amount of air quality benefit and the cost
effectiveness of individual area programs will vary depending on
the number of vehicles retired and the participation levels within
the area. While the commission realizes that this program may
not be beneficial for all areas, the commission also recognizes
that some areas will need to explore all their options as potential
emission reduction strategies.

Credit Usage

Chrysler Club; K&K Mustang Club; Rick’s Specialties; CVS;
Vintage Air; Antique Auto- Amarillo; Painless Performance;
Texas Morgan; Discovery; 50’s Unlimited; Hot Rod Air; Dyno-
Might Truck; Hill Country; Don Hardy; Speed Direct; Yearwood;
SEMA; BENTCO; Class M; MSD; Street Rods; GO Industries;
Space City Cruisers; Rick’s Hi-Tech Auto; Vehicle Club; and 25
individuals commented on their disapproval that MERCs could
be applied to meet specific regulatory objectives for industry,
supplemental environmental projects, mitigation offsets, and the
extension of regulatory compliance deadlines. TCC commented
that the commission should clarify the proposed definition of a
MERC. TCC stated that these credits should be able to meet
specific regulatory objectives, and be used for supplemental
environmental projects, mitigation offsets, and to extend regu-
latory compliance deadlines as defined in 30 TAC §101.29(c)(3).
TCC also felt that since the VAVR program is voluntary, it is im-
portant to allow facilities in non-participating counties in either
attainment or nonattainment areas to earn credits, even if their
particular county does not opt into the VAVR program.
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The commission agrees that it is important to allow facilities in
non-participating counties in either attainment or nonattainment
areas to earn credits; however, the commission developed the
VAVR rules for SIP credit purposes only. It is important to note
that the VAVR program and the MERC banking and trading
programs are separate programs with different purposes. These
rules do not prohibit or limit other scrappage programs with
credit uses, such as supplemental environmental projects,
mitigation offsets, and the extension of regulatory compliance
deadlines, which may be allowed under other commission rules.
To this end, the commission is aggressively working on a MERC
rule which will be proposed during the summer of 2000, and
which will allow for MERC banking and trading. For clarification
in the VAVR rules, the commission has removed references to
MERCs in the VAVR rule language, although, the definition of
MERC remains in 30 TAC §114.1, Definitions.

Change Program to Repair and Retrofit

SEMA; APSA; NAPA-San Antonio; Carquest; MI-sher Auto;
AAEC; Cardone; NAPA; Fritch Auto; Landry; NAPA-Beaumont;
NAPA-Tyler; NAPA-Grapevine; NAPA-Marshall; NAPA Balkamp;
NAPA-Dallas; NAPA-Albuquerque; AAA of Texas; Chrysler
Club; K&K Mustang Club; CVS; Rick’s Specialties; Vintage Air;
Antique Auto-Amarillo; Painless Performance; Texas Morgan;
Discovery; 50’s Unlimited; Hot Rod Air; Dyno-Might Truck; Hill
Country; Don Hardy; Speed Direct; Yearwood; BENTCO; Class
M; MSD; Street Rods; GO Industries; Space City Cruisers; and
seven individuals commented that a repair and retrofit program
would be more beneficial than a scrappage program. SEMA
provided the commission with a study entitled "Voluntary Repair
and Upgrade as an Alternative to Motor Vehicle Scrappage
Programs."

The commission provided flexibility in the VAVR rules by
allowing a local area, such as DFW which is committed to
using a VAVR program in its SIP, to administer its own program.
This flexibility allows a local area to either incorporate repair
and retrofit elements into the VAVR program if they choose,
or to implement a repair and retrofit program separately. The
commission appreciates the information and will share the study
provided by SEMA with interested local areas.

Enforceability

Fritch Auto and two individuals commented that the VAVR
program is unworkable and unenforceable.

The commission provided flexibility in the VAVR rules by allow-
ing local areas to administer their own program. The commis-
sion believes this flexibility will provide local operators the ability
to adapt the program to their area-specific needs. However, all
VAVR programs must comply with 30 TAC §114.216 of the rules
which provides consistent reporting and commission oversight
to ensure that proper credit is being allocated to the SIP.

Pollution Burden Should be on Industry

APSA; NAPA-San Antonio; Carquest; MI-sher Auto; AAEC;
Cardone; NAPA; Fritch Auto; Landry; NAPA-Beaumont; NAPA-
Tyler; NAPA-Grapevine; NAPA-Marshall; NAPA Balkamp;
NAPA-Dallas; NAPA-Albuquerque; A&A Auto; and Vintage Air
commented that the burden to reduce air pollution should be
put back on industry since according to the AAA the primary
source of pollution are refiners and not automobiles.

The commission established the VAVR rules to provide another
voluntary mobile source option that an area may choose to help

reduce emissions of VOC and NO
x
. Modeling shows that the

air quality in the Texas ozone nonattainment areas is impacted
by point, area, and mobile sources. For example, in the DFW
area the commission estimates that 43% of the NO

x
emissions

are generated from on-road sources, and another 36% are
generated from area/non-road sources, leaving only 21% from
point or industrial sources. Modeling also indicated, however,
that for an area such as DFW to reach attainment of the ozone
NAAQS, the area will need to reduce emission reductions from
all of these sources.

Why Reduce NO
x

and VOC

The Vehicle Club commented that they are "confused" as to why
VAVR is being introduced as a way to reduce VOCs and NO

x
.

The commission established the VAVR rules to provide another
voluntary mobile source initiative that an area may choose to
help reduce emissions of NO

x
and VOCs. For example, in the

DFW area it is estimated that 43% of the NO
x

emissions and
19% of the VOC emissions are generated from on-road mobile
sources. Thus, removing vehicles which are emitting high levels
of VOC and NO

x
, and which would be too expensive to repair,

supports the overall strategy to reduce these pollutants.

Should be Required to Maintain Vehicle

Rare Parts and three individuals commented that vehicles
should be maintained properly.

The commission agrees that vehicles should be properly main-
tained. The I/M program currently in effect in the DFW, HGA,
and El Paso areas emphasizes that vehicle maintenance is an
important part of maintaining good air quality.

Hurt Repair Industry and Car Dealerships

SEMA; Foreign Specialists; Landry; NAPA-Beaumont; NAPA-
Tyler; NAPA-Grapevine; NAPA- Marshall; NAPA Balkamp;
NAPA-Dallas; NAPA-Albuquerque; APSA; Industry Conference;
and NAPA; CVS; Chrysler Club; K&K Mustang Club; Rick’s
Specialties; Vintage Air; Antique Auto- Amarillo; Painless
Performance; Texas Morgan; Discovery; 50’s Unlimited; Hot
Rod Air; Dyno-Might Truck; Hill Country; Don Hardy; Speed
Direct; Yearwood; BENTCO; Class M; MSD; Street Rods;
GO Industries; Space City Cruisers; and eight individuals
commented that the VAVR program will hurt jobs that depend
on the car repair and the resale industry.

The commission believes that because the VAVR program is
a voluntary initiative, local areas may choose to implement a
repair and retrofit program and/or a VAVR program. However,
in either program some vehicles will not be worth repairing. It
is these vehicles that could be candidates for scrappage, but
only if the vehicle owner makes that choice. The commission,
therefore, does not believe there will be any significant impact
on jobs that depend on the car repair and the resale industry.

After-Market Parts and Recycling

CSK Auto; SEMA; APSA; Conrad’s Auto; Rare Parts; Ernie’s;
Car & Parts; CSK Auto; Texas Dismantlers; Chrysler Club;
K&K Mustang Club; CVS; Rick’s Specialties; Vintage Air;
Antique Auto-Amarillo; Painless Performance; Texas Morgan;
Discovery; 50’s Unlimited; Hot Rod Air; Dyno- Might Truck; Hill
Country; Don Hardy; Speed Direct; Yearwood; BENTCO; Class
M; MSD; Street Rods; GO Industries; Space City Cruisers;
and 15 individuals commented that the VAVR program will
reduce the availability of after market parts for older vehicles, in
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particular the exhaust system and the engine components. The
AAA of Texas also commented that the VAVR program should
include provisions for recycling parts. APSA; Ennis Auto; and
Brown McCarroll commented that the VAVR rules do not require
the scrapped vehicle parts to be recycled.

The commission allowed flexibility in the parts that may be
resold in 30 TAC §114.213(f)(2)(A) and (B). The section allows
for all parts of the vehicle to be recycled or resold except
the exhaust system, including the catalytic converter, tailpipe,
muffler, exhaust inlet pipe, vapor storage canister, vapor liquid
separator, resonator, and the engine with all components
attached. The cylinder block and other engine components
can be recycled or resold if the components are removed and
recycled or sold individually.

Modeling Concerns

The AAA of Texas; SEMA; Chrysler Club; K&K Mustang Club;
Rick’s Specialties; Vintage Air; Antique Auto-Amarillo; Painless
Performance; Texas Morgan; Discovery; 50’s Unlimited; Hot
Rod Air; Dyno-Might Truck; Hill Country; CVS; Don Hardy;
Speed Direct; Yearwood; BENTCO; Class M; MSD; Street
Rods; GO Industries; Space City Cruisers; and six individuals
expressed their concerns over the use of modeling to determine
the emission reductions from the VAVR program.

The commission provided two options for the calculation of
emission reduction benefits. These options provide local areas
the flexibility to use a loaded-mode emission analyzer with
the capability of determining emissions in grams per mile to
quantify actual in-use emissions, or to use the EPA MOBILE
model. The MOBILE model option is based on EPA’s "Guidance
for the Implementation of Accelerated Retirement of Vehicles
Program" and provides the best available estimate of the vehicle
emissions.

Fees Should be Charged to Support VAVR

Car Parts and 47 individuals commented that some kind of
vehicle usage fee should be levied to provide funding for the
VAVR program and for replacement vehicles for those that are
scrapped.

The commission agrees that a vehicle usage fee is one method
of funding a VAVR program. However, establishing vehicle
usage fees to support the VAVR program is beyond the scope
of this rulemaking, and would require legislative action. The
appropriate funding of local VAVR programs will need to be
determined by local officials.

Economic Discrimination

Ennis Auto; Industry Conference; APSA; Foreign Specialists;
Technical Chemical; Landry; SEMA; NAPA-Beaumont; NAPA-
Tyler; NAPA-Grapevine; NAPA-Marshall; NAPA Balkamp;
NAPA-Dallas; NAPA-Albuquerque; NAPA; and 112 individuals
expressed their concerns that the VAVR program encourages
economic discrimination against low-income individuals who
cannot afford newer vehicles or vehicle repairs. Conrad’s Auto;
MI-sher Auto; Landry; NAPA-Beaumont; NAPA- Tyler; NAPA-
Grapevine; NAPA-Marshall; NAPA Balkamp; NAPA-Dallas;
NAPA-Albuquerque; and two individuals commented that the
financial burden of forcing tax payers to replace older vehicles
will fall onto the most vulnerable part of society.

The VAVR program is a voluntary program for both the local
areas as well as those who choose to participate by allowing
their vehicles to be scrapped. No individual will be required

to participate in a VAVR program. In some cases a VAVR
program could expand the options of low-income individuals
whose vehicles cannot pass an I/M test. The commission
agrees that, in crafting a program, local areas will need to
consider the economic implications of the program on affected
citizens when determining whether a program should be publicly
or privately funded.

Impounded Vehicles

Cleburne and Vintage Air commented that the VAVR rules
do not specify how high-emitting vehicles impounded by local,
state, and federal law enforcement groups can be scrapped.

Section 114.213(a)(3) allows cities or municipalities to voluntar-
ily scrap impounded vehicles in lieu of auctioning the vehicles.
Authority is provided in House Bill 1672, 76th Legislature, 1999,
which amended Texas Transportation Code, §683.051, Applica-
tion for Authorization to Dispose of Certain Motor Vehicles. As
amended, §683.051 states that if the motor vehicle is: aban-
doned, more than eight years old, does not comply with all
applicable air pollution emissions control related requirements,
was authorized to be towed by a law enforcement agency, and
such agency approves of the destruction of the vehicle; then
the vehicle may be scrapped. This application of the VAVR pro-
gram is geared toward seized and abandoned vehicles that do
not meet air quality standards, and that could potentially be auc-
tioned off by law enforcement agencies. The emission reduction
benefits derived from impounded vehicles scrapped through the
VAVR program, could then be credited toward an area’s SIP.

Fraud Potential

Vintage Air and three individuals commented on potential fraud
and misuse of the VAVR program.

The commission shares the commenters concerns regarding
potential misuse of the VAVR program. As a result, the
commission established several checks and balances in 30 TAC
114.216.This section establishes recordkeeping, auditing, and
enforcement measure requirements for the VAVR program.

Analysis of Program

Ennis Auto and the TCC commented that the commission
should conduct a complete analysis of the VAVR program’s
burden to inform the enterprise operator of program costs and
benefits, and determine the burden to individuals who will be
effected by the VAVR program.

The commission disagrees that the VAVR program will be a
burden. The VAVR program is voluntary and therefore, will not
be of any burden to individuals. The costs and benefits for
enterprise operators will need to be analyzed by the local areas
to determine if the VAVR program is feasible for their area since
participation is also voluntary for the local areas.

Removing Older Cars

Chrysler Club; K&K CVS; Mustang Club; Rick’s Specialties;
Vintage Air; Antique Auto- Amarillo; Painless Performance;
Texas Morgan; Discovery; 50’s Unlimited; Hot Rod Air; Dyno-
Might Truck; Hill Country; Don Hardy; Speed Direct; Yearwood;
BENTCO; Class M; MSD; Street Rods; GO Industries; Space
City Cruisers; and 11 individuals expressed their concerns
of the commission removing older vehicles from the road.
Such concerns were: individuals collect older vehicles; the
VAVR rules are designed to "do away" with older vehicles;
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the automobile’s heritage is not being protected; and it is "un-
American" to take cars and crush them.

While the aim of the program is the removal of high-polluting
vehicles, not necessarily older vehicles, the VAVR rules are a
voluntary program for both the local areas as well as those who
choose to participate by scrapping their vehicles. No individual
will be required to participate in the VAVR program.

TCC; Brown McCarroll; and the Vehicle Club commented
that specific model year vehicles should be targeted for
scrapping and that all vehicle parts should be destroyed.
Landry; SEMA; CVS; Chrysler Club; K&K Mustang Club;
Rick’s Specialties; Vintage Air; Antique Auto-Amarillo; Painless
Performance; Texas Morgan; Discovery; 50’s Unlimited; Hot
Rod Air; Dyno-Might Truck; Hill Country; Don Hardy; Speed
Direct; Yearwood; BENTCO; Class M; MSD; Street Rods; GO
Industries; Space City Cruisers; NAPA-Beaumont; NAPA-Tyler;
NAPA-Grapevine; NAPA-Marshall; NAPA Balkamp; NAPA-
Dallas; NAPA-Albuquerque; NAPA-San Antonio; NAPA; and
seven individuals commented that the age of the vehicle should
not be the determining factor in the amount of pollution the
vehicle emits.

Although the VAVR program targets high-polluting vehicles,
the commission is aware that not all newer vehicles are low-
polluting, and not all older vehicles are high-polluting vehicles.
As such, the VAVR rules do not specify any particular model
year vehicles. In addition, the VAVR rules provide a program to
destroy emission-related parts from high-polluting vehicles. The
commission does not believe that the resale of non-emission
related parts is detrimental to the environment. Therefore, no
change has been made to the rule language in response to
these comments.

Mandatory VAVR

Genuine Parts; Fritch Auto; NAPA; and the AAA of Texas ex-
pressed concerns that the VAVR program will become manda-
tory.

On the other hand, TCC and Brown McCarroll commented that
the commission should strengthen the VAVR program require-
ments by adding mandatory elements to the program. The TCC
stated that it would be important to address the control or elim-
ination of service to those gasoline- powered vehicles that are
beyond 24 years old, because they emit in the order of 10-15
times the amount of pollutants (NO

x
and VOCs) as post-1994

model year vehicles. Brown McCarroll commented that in or-
der for a retirement program to make significant reductions, all
high- emission vehicles must be participating over a relatively
short time frame. Brown McCarroll stated that by the end of
the year 2002, vehicles older than 1975 should be required to
participate in the VAVR program; that by the end of the year
2003, 1975-1980 model year vehicles should be retired; and
the VAVR program should move progressively forward on five-
year model increments.

The commission crafted the VAVR rules as a voluntary alterna-
tive for an area to use to generate SIP credit. It is not the intent
of the commission to mandate a VAVR program. The commis-
sion believes that is has provided flexibility that will allow local
areas to adapt the VAVR program to their specific needs. If
local areas feel that they should target specific model years or
highest polluters, it will be at their discretion. In any case, the
participation by individuals must be voluntary. It is not the in-

tention of these rules to mandate specific vehicle age ranges to
be considered for scrappage.

Replacement Transportation

Sierra-Lone Star and fourteen individuals expressed their con-
cerns that the VAVR program does not encourage the purchase
of a newer or cleaner vehicle than the vehicle that was scrapped.

The primary focus of the VAVR rules is to provide a flexible vol-
untary program developed specifically for a local area’s needs.
These rules do not include requirements on replacement ve-
hicles for individuals voluntarily scrapping a vehicle. However,
the commission anticipates that local areas participating in the
program will most likely include elements in their local program
to provide incentives and/or help program participants find suit-
able alternatives.

Using Tax Dollars

Genuine Auto; A&A Auto; NAPA-San Antonio, Foreign Special-
ists; Technical Chemical; Fritch Auto; Brown McCarroll; and one
individual commented that they opposed using Texas tax dollars
for any type of commission oversight.

The commission supports a wide variety of voluntary and
mandatory air quality emission reduction strategies throughout
the state. These rules provide another voluntary option for local
areas and it is the local area responsibility to administer the
program. The commission does not believe that the oversight
requirements provided in these rules are unreasonable given
the benefit of cleaner air. Additionally, it is the responsibility of
the commission to adopt and implement the SIP in which the
programs will be included. Therefore, commission oversight is
a necessary element of this program.

Use of Tax Dollars to Buy Vehicles

CSK Auto commented that it is not cost effective to use taxpayer
funds to compensate car owners for their scrapped vehicles.

Funding sources for VAVR programs are at the discretion of
the local area administering the program. The commission
anticipates that local areas will closely evaluate the availability
and appropriateness of public and private funding sources when
determining if a VAVR program is feasible for the local area.
These rules do not specify funding criteria.

Environmental Effects

APSA commented that scrappage programs can cause other
negative environmental effects from the disposal of the older
vehicles and the manufacturing of new replacement vehicle.
APSA also commented that the total negative environmental
impact of encouraging the discarding and replacing of older
vehicles are not being considered.

The commission believes that the level of anticipated participa-
tion with a VAVR program will have little impact on the man-
ufacturing of new cars. The VAVR rules state that, with the
exception of specific emission-related parts, all parts of the car
may be resold or recycled. In addition, §114.213(h) requires
that all activities associated with retiring the vehicles including,
but not limited to, the disposal of the vehicle fluids and vehicle
components, shall comply with local water conservation regu-
lations; state, county, and city energy and hazardous materials
response regulations; and local water agency soil, surface, and
ground water contamination regulations.

Scrapped Vehicles not Driven Regularly
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APSA; Rare Parts; and 62 individuals commented that vehicles
which will be scrapped are not driven regularly and would be
scrapped potentially anyway.

The commission agrees that some of the scrapped vehicles
would fit this category. However, in order to ensure that
the scrapped vehicles result in emission reductions, the com-
mission listed requirements in §114.213(a)(1) and (2) and
§114.213(b)(2)(H) that the vehicle be registered with the TxDOT
in the past immediate 12 months in the participating county, and
there should be no indications that the vehicle has not operated
on a routine basis for extended periods of time.

No Restrictions on Nonattainment Areas

One individual commented that the VAVR rules do not restrict
where vehicles must come from within the nonattainment area.

The commission listed a requirement in §114.213(a)(1) that the
vehicle be registered with the TxDOT in the past immediate 12
months in a participating county. Therefore, only vehicles from
a participating area may generate credits toward that area’s SIP.
Since these rules deal with mobile sources, it is presumed that
a vehicle registered anywhere within the nonattainment area
impacts the air quality of the whole area.

Circumventing the Legislature

SEMA; CVS; Chrysler Club; K&K Mustang Club; Rick’s Special-
ties; Vintage Air; Antique Auto-Amarillo; Painless Performance;
Texas Morgan; Discovery; 50’s Unlimited; Hot Rod Air; Dyno-
Might Truck; Hill Country; Don Hardy; Speed Direct; Yearwood;
BENTCO; Class M; MSD; Street Rods; GO Industries; Space
City Cruisers; and seven individuals commented that the com-
mission is circumventing the legislative process and is going
against the desires of the Legislature by proposing the VAVR
rules.

The commission believes that it is within its statutory authority
to implement a scrappage program. In fact, until recently the
commission has had its own scrappage program which was
implemented by rule. In this rule, there is no requirement that
any area implement a scrappage program. Instead, this rule
simply lays out the minimum criteria for any scrappage program
which is meant to be used as a control strategy in the SIP. The
commission intends to encourage the adoption of scrappage
programs on a local basis so that the program can be tailored
to meet the air quality needs of the area and to allow flexibility
depending on the resources of the area.

The legislature delegated to the commission all powers nec-
essary to develop a plan to achieve and maintain the NAAQS
through Texas Health and Safety Code, Texas Clean Air Act
(TCAA), §§382.011 (General Powers and Duties), 382.012
(State Air Control Plan), and 382.039 (Attainment Program).
The commission is responsible for developing the SIP and all
strategies needed to complete such a plan. Additionally, the
legislature has specifically given the commission authority to
control emissions from motor vehicles for purposes of the SIP
and to protect the health and welfare of the public as found in
TCAA, §382.019 (Methods Used to Control and Reduce Emis-
sions From Land Vehicles), and §382.039. These rules enable
local areas to fulfill their commitments to adopt a VAVR program
as part of a control strategy that could be relied upon in the SIP.
In accordance with these specific grants of legislative authority,
the commission adopts these rules.

VAVR will Artificially Impact Market

One individual commented that the VAVR program will "artifi-
cially" impact the market value for older vehicles.

Although it is difficult to anticipate the level of participation in a
voluntary program such as the VAVR program, the commission
does not anticipate that a local area scrappage program will
have a significant impact on the market value of older cars.

Welfare to Work

One individual commented that it is important to consider the
effects of the VAVR program on welfare to work programs and
vehicles that will be needed to get individuals off welfare.

The Texas Workforce Commission is currently administering the
state’s "Welfare to Work" programs. The commission does not
anticipate that a local scrappage program will have an impact
on the Welfare to Work programs.

Destruction Within 60 Days

The Texas Dismantlers commented that by crushing and de-
stroying vehicles within 60 days they will not recoup any of their
manpower or bookkeeping costs by crushing. The Texas Dis-
mantlers also commented that it would like to work with com-
mission to come up with a solution to their concerns.

The commission believes that if an area is going to generate
SIP credit for scrapping vehicles, those vehicles must be
scrapped expeditiously. The commission anticipates that issues
such as the cost for crushing and destroying vehicles will
be addressed as the programs are developed by the local
enterprise operators, and welcomes the offer of assistance from
the commenter. In addition, since local areas will be developing
their own VAVR programs, the commission also encourages
interested parties to coordinate with the local areas as they
develop VAVR programs specific to their area.

Insurance Requirement

One individual commented that having insurance should not be
a requirement of the VAVR program.

The commission agrees, and therefore did not list proof of
current insurance as a requirement for the VAVR program.

Increase Remaining Life of Vehicle to Six Years

The TxOGA commented that the remaining useful life of the
vehicle should be increased to six years.

The remaining useful life of a vehicle is based on EPA’s
"Guidance for the Implementation of Accelerated Retirement
of Vehicle Programs" which establishes the life expectancy for
scrapped vehicles as three years. In order to conform with
this EPA guidance, the commission has made no change in
response to this comment.

Reimburse Cities for Lost Income

Cleburne commented that a system should be in place to
reimburse cities for lost sale income or other monetary program
credit for scrappage.

The VAVR program is completely voluntary. The costs of admin-
istering a local program, and availability of local partnerships,
etc., to help mitigate these costs, should be one of the consider-
ations a local area would assess to determine whether the area
should implement a VAVR program. If a local area determines
that a VAVR program is not suited for their situation, then there
is no requirement to implement a program.
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Set Price for Vehicle

NAPA commented that the VAVR program does not offer a set
price for vehicles.

Since the VAVR program is voluntary, the commission believes
it to be the responsibility of each participating area to establish
and determine their own price for potential vehicles.

Improved Public Safety

Brown McCarroll commented that strengthening and expanding
the VAVR program would improve public safety because model
year 1987 or before vehicles are involved in 25% or more
significant (death or tow away) accidents than are attributable
to vehicles model years 1988 or later.

The commission agrees that a side benefit of scrapping the
older, higher-polluting vehicles would also be the removal of
many unsafe vehicles from our highways. However, the VAVR
program is based on voluntary participation of the local areas
and does not focus on any particular model year group of
vehicles. Therefore, if the local area determines that it is to
their advantage to scrap specific vehicle model years, they may
include that in their voluntary program.

Increase of Old Parts

Brown McCarroll commented that the current VAVR proposal
would ". . . increase the supply of cheap, used car parts . .
." which ". . . will quickly increase the resistance to voluntary
scrappage, since it will be cheaper to maintain the oldest cars
that remain."

A local VAVR program could result in another source for used
car parts. Although it is difficult to determine the level of
participation in a voluntary program, the commission does not
anticipate that the used car parts available through a voluntary
scrappage program will be significant enough to impact the level
of participation in the program.

Not Federally Mandated

The Vehicle Club’s chairman commented that the VAVR pro-
gram is not mandated by the FCAA.

The commission is aware that the VAVR program is not specif-
ically mandated by the FCAA or its amendments. However,
it may be necessary in order to demonstrate attainment with
the NAAQS, and therefore federally required. Participation in a
VAVR program is voluntary for local areas, as well as for poten-
tial participants.

Enterprise Operator

TCC commented that §114.212(d) should be deleted from the
VAVR rules. TCC stated that enterprise operators should
not be given the authority to adopt new requirements and
that they should defer to the commission for all program
changes. TCC also stated that giving the enterprise operator
this authority would create a new regulatory body and that
the commission should consider allowing its regional offices
to act as enterprise operators. TCC also commented that if
the program responsibility is spread out among multiple county
agencies with no common link to the commission, the program
administration may be hampered and available credits maybe
curtailed.

The commission provided flexibility in the VAVR rules by
allowing local areas to administer their own program. The
commission believes that it is important for local operators to

have the flexibility to enhance, or to make more stringent, the
criteria outlined in the rule based on local area requirements.
A common link to the commission for all local areas will be
the oversight and reporting requirements that are listed in
§114.216. Additionally, these rules do not provide authority for
local programs to operate a VAVR program. The local program
must have its own authority through its charter or other relevant
law. These rules simply set the minimum criteria in order for a
program to be creditable in the SIP. Therefore, no change has
been made to the rule language in response to this comment.

Disposal of Parts

Brown McCarroll expressed concern that the VAVR rules are
too lenient regarding the transfer of the vehicles from the owner
to the enterprise operator and its disposal.

The commission does not believe that procedures in §114.213
are too lenient. Section 114.213 outlines the minimum vehi-
cle eligibility requirements for the VAVR rules, as well as vehi-
cle registration. In §114.213(a)(1), the vehicle must be regis-
tered with the TxDOT for at least the past immediate 12 con-
secutive months to an address within a participating county in
which the VAVR program is being operated. Local areas have
the option of making any requirements more stringent than the
rules provide. The commission also requires in §114.213(h)
that all activities associated with retiring the vehicles including,
but not limited to, the disposal of the vehicle fluids and vehicle
components, shall comply with local water conservation regu-
lations; state, county, and city energy and hazardous materials
response regulations; and local water agency soil, surface, and
ground water contamination regulations. Therefore, no change
has been made to the rule language in response to this com-
ment.

Subchapter A. DEFINITIONS
30 TAC §114.1, §114.4

STATUTORY AUTHORITY

The amendments are adopted under the Texas Water Code
(TWC), §5.103, which provides the commission the authority
to adopt rules necessary to carry out its powers and duties
under the TWC. The amendments are also adopted under
the Texas Health and Safety Code, TCAA, §382.011, which
provides the commission the authority to control the quality
of the state’s air; §382.012, which provides the commission
the authority to prepare and develop a general, comprehensive
plan for the control of the state’s air; §382.017, which provides
the commission the authority to adopt rules consistent with the
policy and purposes of the TCAA; §382.019, which provides
the commission the authority to adopt rules to control and
reduce emissions from engines used to propel land vehicles;
and §382.039, which provides the commission the authority
to develop and implement transportation programs and other
measures necessary to demonstrate attainment and protect the
public from exposure to hazardous air contaminants from motor
vehicles.

§114.4. Mobile Emission Reduction Credit Definitions.

Unless specifically defined in the TCAA or in the rules of the
commission, the terms used by the commission have the meanings
commonly ascribed to them in the field of air pollution control. In
addition to the terms which are defined by the TCAA, the following
words and terms, when used in Subchapter F of this chapter (relating
to Mobile Emission Reduction Credits), shall have the following
meanings, unless the context clearly indicates otherwise.
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(1) Designee - A person or entity designated by the
enterprise operator to oversee the dismantlers of the vehicles used
in conjunction with the voluntary accelerated vehicle retirement
program. The enterprise operator still maintains all program liability.

(2) Dismantler - The person or business, defined and
licensed according to the requirements of the Texas Department
of Transportation and other business codes and regulations which
may apply, that dismantles or otherwise removes from service those
vehicles obtained as part of a voluntary accelerated vehicle retirement
program.

(3) Enterprise operator - The local agency which conducts
a voluntary accelerated vehicle retirement program in accordance with
Subchapter F of this chapter. The enterprise operator is responsible
for the purchase of vehicles and arrangements for the permanent
removal of the vehicles from operation. The enterprise operator will
receive any mobile emission reduction credit generated.

(4) Voluntary accelerated vehicle retirement - The use of
cash payments or other incentives to encourage a vehicle owner to
voluntarily retire a vehicle from service earlier than otherwise would
have occurred.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002851
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: May 11, 2000
Proposal publication date: December 31, 1999
For further information, please call: (512) 239-0348

♦ ♦ ♦
Subchapter F. MOBILE EMISSION REDUC-
TION CREDITS

Division 2. VEHICLE SCRAPPAGE PROGRAM
30 TAC §§114.211 - 114.217, 114.219

STATUTORY AUTHORITY

The new sections are adopted under the Texas Water Code
(TWC), §5.103, which provides the commission the authority
to adopt rules necessary to carry out its powers and duties
under the TWC. The amendments are also adopted under
the Texas Health and Safety Code, TCAA, §382.011, which
provides the commission the authority to control the quality
of the state’s air; §382.012, which provides the commission
the authority to prepare and develop a general, comprehensive
plan for the control of the state’s air; §382.017, which provides
the commission the authority to adopt rules consistent with the
policy and purposes of the TCAA; §382.019, which provides
the commission the authority to adopt rules to control and
reduce emissions from engines used to propel land vehicles;
and §382.039, which provides the commission the authority
to develop and implement transportation programs and other
measures necessary to demonstrate attainment and protect the
public from exposure to hazardous air contaminants from motor
vehicles.

§114.211. Purpose.

The provisions of this rule provide the minimum criteria which
local agencies must use to establish a voluntary accelerated vehicle
retirement (VAVR) program for on-road motor vehicles, including
passenger cars and light-duty trucks, that could be used as a control
measure for the nonattainment area state implementation plan. The
VAVR rules provide for a voluntary program that local areas may
choose to implement.

§114.212. Enterprise Operator Responsibilities.
(a) Each participating enterprise operator shall have the re-

sponsibility, with commission oversight, to administer and audit
the voluntary accelerated vehicle retirement (VAVR) program enter-
prises conducted within its jurisdiction to meet the requirements of
§§114.211-114.217 of this title (relating to Purpose; Enterprise Op-
erator Responsibilities; Vehicle Eligibility; Advertising; State Imple-
mentation Plan (SIP) Credits for the Voluntary Accelerated Vehicle
Retirement Program; Records, Auditing, and Enforcement; and Credit
Calculations).

(b) Each participating enterprise operator shall administer
and monitor the use of credits generated under these regulations for
SIP credit, and shall, with commission oversight, certify or reject the
accuracy and validity of any credits generated, as required. Each
enterprise operator shall administer the program in accordance with
all state, federal, and local laws, rules, and regulations.

(c) Each participating enterprise operator shall retain the
records received according to §114.216(a)(1) of this title for a period
not less than the life of the related credits, or three years, whichever
is longer.

(d) Enterprise operators may adopt requirements that are
more stringent than those specified in §§114.211 - 114.217 of this
title. The enterprise operators may add additional tests or adopt a
more stringent version of specific tests; however, they may not omit
or weaken any of the required functional or equipment tests.

§114.213. Vehicle Eligibility.
(a) On-road vehicles are eligible for generation of state

implementation plan (SIP) credit within the voluntary accelerated
vehicle retirement (VAVR) program if these vehicles meet the
following criteria.

(1) The vehicle must be registered with the Texas Depart-
ment of Transportation (TxDOT) for at least the past immediate 12
consecutive months to an address within a participating county in
which the VAVR program is being operated.

(2) Determination of an individual vehicle registration
history shall be based on:

(A) registration data for that vehicle obtained from
TxDOT records; or

(B) if subparagraph (A) of this paragraph provides
inconclusive results for an individual vehicle, then copies of the
applicable vehicle registration certificates.

(3) If a vehicle has been impounded by a law enforcement
agency which approves of the recycling, the vehicle may be eligible
for the VAVR program without meeting the requirements in subsec-
tions (a) and (c) of this section.

(b) Each vehicle must pass a functional and equipment
eligibility inspection performed by an enterprise operator or designee.
The following elements must be included in the inspection.

(1) The candidate vehicle must have been driven to the
inspection site under its own power. If an enterprise operator or its
designee has knowledge that a vehicle was towed or pushed for any
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portion of the trip to the inspection site, then the enterprise operator
or its designee shall not approve the vehicle for eligibility in a VAVR
program.

(2) The enterprise operator or its designee must inspect
the vehicle to ensure it meets the following requirements and shall
reject the vehicle for SIP credit generation if the vehicle fails to meet
any of the following requirements.

(A) All doors shall be present and, at a minimum, one
door per passenger compartment (i.e. front seat and back seat) shall
be operable. Doors shall be deemed operable if they can open and
remain closed without the use of ropes, wire, tape, or any other add-
on device or material that was not part of the original design of the
vehicle.

(B) The trunk lid shall remain closed utilizing a
functional latching mechanism.

(C) The hood (metal cover providing access to the
engine) shall open and shall remain closed utilizing a functional
latching mechanism.

(D) The windshield and rear window shall be present.

(E) Interior pedals (flat surface attached to a lever
controlling the brake, clutch, and accelerator) shall be present.

(F) The vehicle shall contain bumpers, fenders, ex-
haust system, and side and quarter panels as originally supplied by
the manufacturer or aftermarket part equivalent, and they should not
be damaged to the extent that the operability of the vehicle is im-
paired.

(G) Headlights, taillights, turn signal lights, and brake
lights shall be present and operational. Burned out light bulbs shall
not result in a failure of this requirement provided that the operability
of the above lighting systems can be verified.

(H) There should be no obvious indications that the
vehicle is not operated on a routine basis for extended periods of
time.

(3) The enterprise operator or designee shall complete the
following functional inspection, and shall reject the vehicle for SIP
credit generation if the vehicle fails to complete any of the follow-
ing requirements. Prior to implementing the functional inspection,
the vehicle engine shall be turned off.

(A) The vehicle engine must start using keyed ignition
system. In addition to the keyed ignition switch, an ignition or fuel
kill switch may be activated if required to start engine.

(B) The vehicle must idle without the use of the
accelerator pedal for a minimum of ten seconds.

(C) For vehicles with automatic transmissions, the
transmission must be shifted into forward gear with brake pedal
applied. The vehicle engine shall remain operating without use of
the accelerator pedal for a minimum of ten seconds.

(D) The vehicle shall be driven forward and in reverse
for a minimum of 25 feet each direction under its own power.

(E) Under its own power, the vehicle shall be driven
forward for a minimum of 100 feet beginning at zero miles per hour,
and the vehicle shall be completely stopped at the end of this test
using the vehicle braking system. The vehicle shall travel the first 60
feet of this test within 5.5 seconds. After 100 feet have been traveled,
the vehicle shall turn around and return to its point of origin.

(4) The enterprise operator or designee must reject the
vehicle for SIP credit if any of the following occurs during imple-
mentation of the functional tests specified in paragraphs (2) and (3)
of this subsection:

(A) the engine repeatedly shuts down subsequent to
keyed ignition start;

(B) the engine emits excessive whining, grinding,
clanking, squealing, knocking noises, or noises from engine backfire;
or

(C) the brake pedal drops to the floor when the
inspector or designee attempts to stop the vehicle.

(5) Upon satisfactory completion of the functional inspec-
tion, the enterprise operator or designee will complete a certificate of
functional and equipment eligibility stating the vehicle is eligible for
the VAVR program.

(6) Vehicles that do not meet the functional and equipment
eligibility criteria of this section, as determined by the enterprise
operator or designee, will not be eligible and cannot be retired to
generate SIP credit through a VAVR enterprise.

(c) At time of final sale of a vehicle, the enterprise operator
or designee shall verify that the person delivering the vehicle for
sale is the legal owner, or a legal representative of the legal owner,
properly empowered to complete the sale.

(d) A vehicle purchased as part of a VAVR program and
whose accelerated retirement creates emission reductions that are to
be used as the basis for generating SIP credits, shall be permanently
destroyed by the enterprise operator, or the enterprise operator’s
contracted dismantler, within 60 days of the date it is sold to the
enterprise operator. The vehicle may not be resold to the public or
put into operation in any way, except such a vehicle may be briefly
operated for purposes related to the disposal of the vehicle as part of
normal disposal procedures.

(e) For purposes of this section, the vehicle will be considered
destroyed when it has been crushed, shredded, or otherwise rendered
permanently and irreversibly incapable of functioning as originally
intended, and when all appropriate records maintained by the
Department of Public Safety and TxDOT have been updated to reflect
that the vehicle has been acquired by a licensed auto dismantler for
the purposes of dismantling.

(f) The following guidelines apply to any retired vehicle for
the purpose of generating SIP credit.

(1) Tires and batteries may be sold to an intermediary
tire/battery recycler only. All facilities generating or receiving waste
tires must use the services of a registered tire hauler/recycler. Battery
recyclers must be registered and licensed to handle batteries.

(2) All parts may be recycled or sold with the following
exceptions:

(A) the exhaust system, including the catalytic con-
verter, tailpipe, muffler, exhaust inlet pipe, vapor storage canister,
vapor liquid separator, and resonator. All of these items must be de-
stroyed. The catalytic converter can be recycled for precious metals,
but cannot be reused; and

(B) the engine with all components attached. The
cylinder block and other engine components can be recycled only
if the components are removed and recycled individually.

(g) All vehicles from which emission reduction credits are to
be generated must be confined in a holding area separate from other
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vehicles procured by the enterprise operator or its designee until they
are permanently destroyed or dismantled.

(h) All activities associated with retiring vehicles including,
but not limited to, the disposal of vehicle fluids and vehicle
components, shall comply with local water conservation regulations;
state, county, and city energy and hazardous materials response
regulations; and local water agency soil, surface, and ground water
contamination regulations.

§114.214. Advertising.

(a) Any advertising conducted by an enterprise operator for
the purpose of recruiting vehicle owners to sell their cars into
the voluntary accelerated vehicle retirement (VAVR) program shall
include the following disclaimer statement conspicuously located:
"This voluntary accelerated vehicle retirement program is conducted
by {name of agency}. It is not operated by the State of Texas.
State funds are not used for the purchase of vehicles. The resulting
emission reductions will be used by the local air pollution agency to
assist in meeting air quality goals within your area. Your participation
is entirely voluntary."

(b) This disclaimer statement shall also be prominently
displayed in any contracts or agreements between a vehicle seller and
an enterprise operator or designee relating to the sale of a vehicle into
the VAVR program.

§114.215. State Implementation Plan (SIP) Credit for the Voluntary
Accelerated Vehicle Retirement Program.

(a) SIP credit can be generated for reductions of emissions
of oxides of nitrogen and volatile organic compounds, as provided in
this section. The magnitude of the credit for each of these pollutants
must be based on mobile emission reduction benefits as calculated
using the methods outlined in §114.217 of this title (relating to Credit
Calculations).

(b) Credit use must be in accordance with all federal, state,
and local laws and regulations in effect at time of usage.

§114.216. Records, Auditing, and Enforcement.

The following requirements for records, auditing, and enforcement
shall be met by the enterprise operator.

(1) An enterprise operator must transmit the following
information to the commission in an annual report at the end of each
calendar year. The annual report must include each vehicle removed
from operation for the purpose of the voluntary accelerated vehicle
retirement (VAVR) program. The report shall include the following
information for each vehicle:

(A) vehicle identification number (VIN);

(B) vehicle license plate number;

(C) vehicle model year;

(D) vehicle odometer reading;

(E) vehicle make and model;

(F) name, address, and phone number of legal owner
selling vehicle to the enterprise operator for each vehicle;

(G) name, address, and phone number of registered
owner if different from subparagraph (F) of this paragraph;

(H) name and business address of the enterprise oper-
ator or designee conducting the vehicle’s eligibility inspection;

(I) date of purchase of vehicle by enterprise operator;

(J) date of vehicle retirement;

(K) the SIP credit amount calculated in accordance
with §114.217 of this title (relating to Credit Calculations); and

(L) any other pertinent data requested by the commis-
sion.

(2) Upon request of the commission, the data contained
in records required in paragraph (1)(A)-(L) of this subsection shall be
transmitted to the state in paper copies or in an electronic database
format, to be determined by mutual agreement between the state and
the enterprise operator.

(3) The enterprise operator will maintain copies of the
information listed in paragraph (1)(A) through (L) of this subsection
for a minimum period of three years.

(4) The commission may conduct announced and unan-
nounced audits and on-site inspections of VAVR enterprise program
operations to ensure that they are being operated according to all ap-
plicable rules and regulations.

(5) Enterprise operators or designees and auto dismantlers
shall allow the commission to conduct announced and unannounced
audits and inspections, and shall cooperate fully in such situations.

(6) Upon notification by the commission that state imple-
mentation plan (SIP) credit miscalculations have been erroneously or
fraudulently granted a higher credit amount for a particular vehicle or
vehicles, the enterprise operator will make available additional cred-
its to be used toward the SIP in the amount of the shortfall, prorated
over the time period of the usage of the credit shortfall. The pur-
pose of this paragraph is to provide immediate reductions equal to
the excess emissions that have already occurred in the amount of the
miscalculated mobile credits.

§114.217. Credit Calculations.

(a) State implementation plan credits for the voluntary ac-
celerated vehicle retirement program must be determined using the
following formula.
Figure: 30 TAC §114.217(a)

(b) Credit for a retired vehicle must be used within three
years of the vehicle retirement.

§114.219. Affected Counties.

The provisions of §§114.211 - 114.217 of this title (relating to Pur-
pose; Enterprise Operator Responsibilities; Vehicle Eligibility; Ad-
vertising; State Implementation Plan (SIP) Credits for the Voluntary
Accelerated Vehicle Retirement Program; Records, Auditing, and En-
forcement; and Credit Calculations) are applicable only to the coun-
ties associated with ozone nonattainment areas within the state, except
for the Dallas/Fort Worth (DFW) nonattainment area where the provi-
sions are applicable to specified counties in the DFW area. However,
other areas of the state are not prohibited from starting their own
scrappage programs and may use the criteria included in §§114.211
- 114.217 of this title to ensure that their programs are sufficient if
they may be included in the SIP at a future date. These areas and
affected counties include:

(1) Beaumont/Port Arthur which consists of Hardin, Jef-
ferson, and Orange Counties;

(2) Dallas/Fort Worth area which consists of Collin,
Dallas, Denton, Ellis, Kaufman, Johnson, Parker, Rockwall, and
Tarrant Counties;

(3) El Paso which consists of El Paso County; and
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(4) Houston/Galveston which consists of Brazoria, Cham-
bers, Fort Bend, Galveston, Harris, Liberty, Montgomery, and Waller
Counties.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002850
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: May 11, 2000
Proposal publication date: December 31, 1999
For further information, please call: (512) 239-0348

♦ ♦ ♦
Chapter 114. CONTROL OF AIR POLLUTION
FROM MOTOR VEHICLES
The Texas Natural Resource Conservation Commission (com-
mission) adopts amendments to §114.2 (Inspection and Mainte-
nance (I/M) Definitions); §114.50 (Vehicle Emissions Inspection
Requirements), §114.51 (Equipment Evaluation Procedures for
Vehicle Exhaust Gas Analyzers), §114.52 (Waivers and Exten-
sions for Inspection Requirements), and §114.53 (Inspection
and Maintenance Fees). The commission adopts these revi-
sions to Chapter 114 (Control of Air Pollution from Motor Ve-
hicles), and to the State Implementation Plan (SIP) in order
to control ground-level ozone in the Dallas/Fort Worth (DFW),
Houston/Galveston (HGA), and El Paso (ELP) ozone nonattain-
ment areas. Sections 114.2, 114.50, 114.51, and 114.53 are
adopted with changes to the proposed text as published in the
December 31, 1999 issue of the Texas Register (24 TexReg
11905). Section 114.52 is adopted without changes to the pro-
posed text and will not be republished.

The adopted amendments are one element of the DFW Attain-
ment Demonstration SIP. The purpose of these adopted rules
is to establish a vehicle emissions testing program as part of
the control strategy to reduce emissions of oxides of nitrogen
(NO

x
) and other pollutants necessary for the counties included

in the DFW nonattainment area to be able to demonstrate at-
tainment with the national ambient air quality standard (NAAQS)
for ozone.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES

The DFW ozone nonattainment area, an area defined by
Collin, Dallas, Denton, and Tarrant Counties, was originally
designated "moderate" under the Federal Clean Air Act (FCAA)
Amendments of 1990 (42 United States Code (USC)) and
thus was required to attain the one-hour NAAQS for ozone
by November 15, 1996. As required by the FCAA, the
state submitted an attainment demonstration plan in 1994
which projected attainment of the ozone NAAQS by 1996.
This plan was based on a volatile organic compound (VOC)
reduction strategy. DFW did not attain the ozone NAAQS in
1996. The United States Environmental Protection Agency
(EPA) is authorized to redesignate an area to the next higher
classification ("bump up") if the area fails to attain by the
required date. In March 1998, in accordance with 42 USC,
§7511(b)(2), the EPA reclassified the DFW area from moderate

to serious, based on monitored exceedances of the ozone
NAAQS between 1994 and 1996. The reclassification required
the state to submit a revised SIP that demonstrates that the
ozone NAAQS will be met in DFW by November 15, 1999.
Because the DFW area continued to exceed the ozone NAAQS
in 1999, the EPA may bump up the area to the severe
classification. Regardless, the EPA and 42 USC, §7410 and
§7502(a)(2), require the state to submit a revised SIP which
demonstrates that the area will attain the ozone NAAQS as
expeditiously as practicable. The rules adopted for DFW in this
notice are one element of the ozone attainment demonstration
SIP for DFW being adopted concurrently in this issue of the
Texas Register. The commission plans to submit this SIP to
the EPA in April, 2000.

In 1996, the commission began to develop new modeling for
the DFW area and now is using newer air quality models
with improved meteorological and emission inputs. The newer
modeling since 1996 shows that reductions of NO

x
in the

DFW area and regionally will be necessary to attain the ozone
NAAQS. The current modeling also shows that achieving the
ozone NAAQS in the DFW area will require strenuous effort
because the area’s rapid growth has resulted in increasing
amounts of emissions due to increased levels of activity in
the area. The emissions from increased activity are offsetting
the emission reductions being achieved from new emission
standards applicable to the on-road and non-road engine source
categories which dominate the emissions inventory in the DFW
area.

The emission reduction requirements adopted as part of this
SIP package are the outcome of a development process
which involved the EPA, the commission, local elected officials,
citizens, industrial stakeholders, air quality researchers, and
hired consultants. Local officials from the DFW area have
formally submitted a resolution to the commission requesting
the inclusion of many specific emission reduction strategies,
including the one contained in these rules.

The NO
x

reductions required for the area to attain the ozone
NAAQS have been estimated by extensive use of sophisticated
air quality grid modeling which, because of its scientific and
statutory grounding, is the chief policy tool for designing emis-
sion reductions. Title 42 USC, §7511a(c)(2), requires the use
of photochemical grid modeling for ozone nonattainment areas
designated serious, severe, or extreme. The modeling has been
conducted with input from a technical advisory committee. Hun-
dreds of emission control strategies were considered in devel-
oping the modeling. Varying degrees of reductions from point
sources and mobile sources were analyzed in at least forty
modeling iterations, to test the effectiveness of different NO

x

reductions. The attainment demonstration modeling submitted
for public hearing and comment concurrently with these rules
shows that, in order for DFW to achieve the ozone NAAQS by
2007, almost all of the practicably achievable NO

x
reductions

are necessary from each emission source category, including
reductions from counties surrounding the DFW nonattainment
area. Therefore, each strategy, including the reductions re-
quired by this rulemaking, is crucial to meet federal require-
ments for the DFW nonattainment area.

The North Texas Clean Air Steering Committee (steering com-
mittee) representing the DFW ozone nonattainment area coun-
ties requested an air pollution control strategy involving emis-
sions testing of vehicles to reduce NO

x
and other emissions nec-

essary for the counties included in the DFW nonattainment area
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to be able to demonstrate attainment with the ozone NAAQS.
These amendments are one element of the control strategy for
the proposed DFW Attainment Demonstration SIP.

At the request of the steering committee as well as certain
counties surrounding the DFW nonattainment area, the com-
mission is adopting an air control strategy for NO

x
reductions

which requires emissions testing of motor vehicles that are reg-
istered and primarily operated in the DFW area. The testing
would utilize on-board diagnostic (OBD) technology and accel-
eration simulation mode (ASM-2), or a vehicle emissions test-
ing program that meets SIP emissions reduction requirements
and is approved by EPA. Modeling, performed for the steering
committee assessing the benefits of this NO

x
emissions reduc-

tion strategy, demonstrated that significant emissions reductions
could be achieved from implementing a vehicle emissions test-
ing, i.e., I/M program. This I/M program was modeled to cover
nine counties in the DFW area.

In its effort to ensure that the SIP strategies impose no more
burden than necessary to protect health and welfare, the
commission decided not to include the counties of Hunt, Hood,
and Henderson as affected counties of these rules due to their
limited impact on the air quality within the DFW nonattainment
area. Due to the relatively low population, percentage of
commuters, and growth rate of these counties the commission
has reevaluated the need for implementing this rule in these
three counties. The reevaluation included new photochemical
modeling runs which applied these rules in the nine remaining
counties only. The results of these runs indicated a minor
impact of including Hunt, Hood, and Henderson counties in
this rule but also showed that the area could demonstrate
attainment of the NAAQS without those reductions in emissions.
Additionally, these three counties have not submitted resolutions
requesting inclusion in the I/M program. However, other control
measures which were proposed for these counties do have
measurable benefits for attainment of the NAAQS.

These amendments will modify the vehicle emissions testing
program by implementing ASM-2 testing, or a vehicle emissions
testing program that meets SIP emissions reduction require-
ments and is approved by EPA, in nine counties of the DFW
area. Unlike the current two-speed idle (TSI) test, ASM-2 tech-
nology has the ability to detect NO

x
emissions. Because NO

x
is

a precursor to ground-level ozone formation, reduced NO
x

and
VOC emissions will result in ground-level ozone reduction.

The rule amendments addressed in this rule change include:
adding counties opting into the I/M program; changing the test-
ing technology to ASM-2, or a vehicle emissions testing pro-
gram that meets SIP emissions reduction requirements and is
approved by EPA, in the DFW program area; an update to the
minimum expenditure waiver; increase to the emissions inspec-
tion fee; incorporation of new technical specifications for emis-
sions test equipment (TSI and ASM-2) by reference; new re-
quirements regarding the servicing and maintenance of emis-
sions test equipment; and the addition of OBD testing require-
ments to go into effect by January 1, 2001. In addition, the rule
and SIP revisions deleted outdated language throughout Sub-
chapter C.

The amendments detail vehicle emissions inspection and main-
tenance requirements in counties not subject to a specific fed-
eral I/M requirement (Ellis, Johnson, Kaufman, Parker, and
Rockwall Counties) in response to resolutions submitted to the

commission by each individual county and the most populous
municipality within each county.

EPA stated that before SIP measures could be determined
complete the state must have underlying legal authority to
implement the rules. Texas statutes mandate that Texas must
receive resolutions requesting inclusion in the program from
each county and municipality not specifically subject to a federal
requirement. All comments regarding opt-in will be addressed
in the ANALYSIS OF TESTIMONY section of this preamble.

The revisions establish an I/M program utilizing ASM-2 vehicle
emissions testing equipment or a vehicle emissions testing
program that meets SIP emissions reduction requirements
and is approved by EPA beginning May 1, 2002, in Dallas,
Denton, Collin, and Tarrant Counties, and beginning May
1, 2003, in Ellis, Johnson, Kaufman, Parker, and Rockwall
Counties. The commission solicited comments on implementing
the ASM-2 and OBD testing program on January 1, 2002,
in the surrounding eight-county attainment area. This phase-
in approach may make for a smoother implementation of the
proposed I/M program while still providing significant air quality
improvements. These revisions will also require as of January 1,
2001, an OBD check of all 1996 and newer model year vehicles
subject to the I/M program at that time. The I/M program
being adopted involving ASM- 2 testing of vehicles, or a vehicle
emissions testing program that meets SIP emissions reduction
requirements and is approved by EPA, will reduce NO

x
and

other emissions necessary for the counties included in the DFW
nonattainment area to be able to demonstrate attainment with
the ozone NAAQS. In addition, the inclusion of OBD in the I/M
program satisfies a federal mandate. These amendments to the
rules and SIP were in response to a request from the steering
committee representing the DFW ozone nonattainment area
counties for an air pollution control strategy involving emissions
testing of vehicles, EPA regulations in Title 40 Code of Federal
Regulations (CFR) Part 51 (Requirements for Preparation,
Adoption, and Submittal of Implementation Plans), Subpart
S (Inspection/Maintenance Program Requirements), and the
FCAA (42 USC, §§7401, et seq.) as amended on November
15, 1990.

The commission received no comments in response to im-
plementing ASM-2 and OBD testing in the surrounding eight-
county attainment areas beginning January 1, 2002.

The commission solicited comments regarding conducting
OBD-only vehicle emissions testing for 1996 and newer vehi-
cles in the counties surrounding the DFW ozone nonattainment
area (Ellis, Henderson, Hood, Hunt, Johnson, Kaufman,
Parker, and Rockwall Counties) should they collectively or
individually submit a resolution requesting such a program.
This would eliminate the ASM-2 requirements in those counties
upon adoption.

The commission received six comments in response to con-
ducting OBD-only vehicle emissions testing on 1996 and newer
vehicles in those counties surrounding the DFW ozone nonat-
tainment area. All comments are addressed in the ANALYSIS
OF TESTIMONY section of this preamble.

The commission solicited comments on raising the minimum ex-
penditure waiver amount from $450, adjusted by the Consumer
Price Index (CPI), to an amount of $750 if the steering commit-
tee in the local program area can establish a repair assistance
program to provide financial assistance to qualifying motorists.
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The commission received no comments on raising the minimum
expenditure waiver amount from $450 to $750. However, the
commission did receive four comments in response to raising
the minimum expenditure waiver amount to $450, adjusted by
the Consumer Price Index (CPI). All comments are addressed
in the ANALYSIS OF TESTIMONY section of this preamble.

The commission also solicited comments on establishing a
market-driven vehicle emissions test fee instead of a set fee
for the I/M Program areas upon adoption.

The commission received six comments in response to market-
driven fees. All comments are addressed in the ANALYSIS OF
TESTIMONY section of this preamble.

SECTION BY SECTION DISCUSSION

Section 114.2 incorporates numerous editorial changes to en-
sure that the definitions are consistent with the guiding prin-
ciples and policies of the commission, and are consistent in
format, style, and tone per commission guidelines. New and
amended definitions are renumbered to be consistent with
Texas Register rules, as published in the February 13, 1998
issue (23 TexReg 1289). Several new definitions, modifications
to existing definitions, and deletion of existing definitions are
adopted in §114.2 to define terms specific to the state I/M pro-
gram. These new definitions include "acceleration simulation
mode (ASM-2) test," "Consumer Price Index," and "on- board
diagnostic (OBD) system." Modified definitions include "on-road
test," "primarily operated," "program area," and "testing cycle."
The definition for "program area" was modified to include the
DFW program area to which are added Denton and Collin Coun-
ties, adding the ELP program area, the HGA program area, and
a new definition was added for the "extended Dallas Fort Worth
Program (EDFW) area." Finally, five definitions were deleted
because they were no longer necessary. These deleted defi-
nitions include "adjusted annually," "basic program area," "core
program area," "emissions tune-up," and "enhanced program
area."

Revisions to Subchapter C incorporate numerous editorial
changes to ensure the language is consistent with the guiding
principles and policies of the commission, and is consistent in
format, style, and tone per commission guidelines. Revisions to
specific sections in Subchapter C are discussed in the following
paragraphs.

Amendments to §114.50 establish revised program require-
ments for the state I/M program for vehicle testing and inspec-
tion. The amendments to the program concern the applicability,
the control requirements, the frequency of testing, the recog-
nized emissions repair technicians requirements, and the certi-
fied emissions inspection station requirements.

Subsection 114.50(a) is amended by adding some vehicle
classes to be excluded from the program. For the DFW, ELP,
and HGA areas, the inspection frequency option for biennial
testing is deleted. Subsection (a) is further modified by deleting
paragraphs (1), (2), and (3) concerning testing cycles and
previous program start-up dates in Dallas, Tarrant, Harris, and
El Paso Counties and by adding new paragraphs (1)-(5) for
clarification of program areas, model year vehicles to be tested,
types of equipment to be utilized, and implementation dates.
New paragraph (1) defines model year vehicles to be tested
using only the current TSI test in Dallas, Tarrant, El Paso,
and Harris Counties through December 31, 2000. Paragraph
(2) applies to all vehicles registered and primarily operated

in the DFW program area. Paragraph (2)(A) defines model
year vehicles to be tested using OBD and TSI test equipment
beginning January 1, 2001. Paragraph (2)(B) defines model
year vehicles to be tested using TSI beginning January 1, 2001,
and clarifies that testing stations must offer both OBD and TSI
test. Paragraph (2)(C) defines model year vehicles to be tested
using OBD in conjunction with ASM-2 test equipment, or a
vehicle emissions testing program that meets SIP emissions
reduction requirements and is approved by EPA, instead of the
TSI test, beginning May 1, 2002. Paragraph (2)(D) defines
model year vehicles to be tested using ASM-2, or a vehicle
emissions testing program that meets SIP emissions reduction
requirements and is approved by EPA, instead of the TSI test,
beginning May 1, 2002 and clarifies that testing stations must
offer both OBD and ASM-2 test. Paragraph (3) applies to
all vehicles registered and primarily operated in the EDFW
program area. Paragraph (3)(A) defines model year vehicles
to be tested using OBD and ASM-2 test equipment, or a
vehicle emissions testing program that meets SIP emissions
reduction requirements and is approved by EPA, beginning May
1, 2003. Paragraph (3)(B) defines model year vehicles to be
tested using ASM-2, or a vehicle emissions testing program that
meets SIP emissions reduction requirements and is approved
by EPA, beginning May 1, 2003. Paragraph (3)(B) also clarifies
that testing stations must offer both OBD and ASM-2 test, or
a vehicle emissions test that meets SIP emissions reduction
requirements and is approved by EPA. Paragraph (4) applies to
all vehicles registered and primarily operated in Harris county
of the HGA program area. Paragraph (4)(A) defines model
year vehicles to be tested using OBD in conjunction with TSI
test equipment beginning January 1, 2001. Paragraph (4)(B)
defines model year vehicles to be tested using a TSI test
beginning January 1, 2001 and clarifies that testing stations
must offer both OBD and TSI tests. Paragraph (5) applies to all
vehicles registered and primarily operated in El Paso County.
Paragraph (5)(A) defines model year vehicles to be tested using
OBD in conjunction with TSI test equipment beginning January
1, 2001. Paragraph (5)(B) defines model year vehicles to be
tested using TSI beginning January 1, 2001, and clarifies that
testing stations must offer both OBD and TSI tests.

Subsection 114.50(b) specifies control requirements for mo-
torists, state and governmental entities, and certain federal em-
ployees. The affected vehicles are required to comply with the
air pollution emissions control related requirements included in
the annual vehicle safety inspection administered by the Depart-
ment of Public Safety (DPS), the vehicle emissions inspection
and maintenance requirements contained in the revised Texas I/
M SIP, and the on-road emissions test requirements. Paragraph
(1) is amended by incorporating editorial changes; deletion of
paragraph (2) which is incorporated into paragraph (1); addition
of new paragraph (2) concerning certifying federal vehicles; ad-
dition of "or appointed designee," after executive director; addi-
tion of EDFW program area in paragraphs (1), (3), and (6); and
renumbering of the subsection. Paragraph (6)(B) is amended
by adding a period after SIP, and deleting "within 60 days of
written notice by the DPS."

In order to maximize NO
x

emissions reductions, the biennial
testing requirements in §114.50(d) are deleted to put the I/
M inspection cycle on an annual basis. Section 114.50(e) is
renumbered to §114.50(d). New paragraph (e)(3) is amended
by deleting "revised Texas I/M SIP" and adding "Texas Trans-
portation Code, Sections §§548.401 - 548.404." This subsection
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also establishes that inspection stations and repair technicians
in the program must be designated by the DPS.

Subsection (f), Requirements for Recognized Emissions Repair
Technician of Texas, and subsection (g), Certified Emissions
Inspection Station Requirements, are deleted because the
requirements of both subsections are contained in DPS rules
found in 37 TAC §23.93.

Section §114.51 is amended to update the equipment evalua-
tion procedures for vehicle emissions test equipment. This sec-
tion currently specifies application, certification, maintenance,
and service requirements for manufacturers or distributors of
vehicle emissions testing equipment seeking approval of an ex-
haust gas analyzer or analyzer system for use in the Texas I/M
program. Subsection 114.51(a) previously specified a date of
April 26, 1996 for the exhaust analyzer technical specifications
known as "Specifications for Preconditioned Two Speed Idle Ve-
hicle Exhaust Gas Analyzer Systems for use in the Texas Vehi-
cle Emissions Testing Program." In order to incorporate new and
updated specifications into the program, the rule amendment
specifies a date of March 15, 2000 for both the TSI exhaust an-
alyzer technical specifications, and the "Specifications for Accel-
eration Simulation Mode Vehicle Exhaust Gas Analyzer System
for use in the Texas Vehicle Emissions Testing Program." This
subsection will also require manufacturers to resubmit certifi-
cation to the commission stating that their existing units meet
the requirements of the new specifications. Subsection (a) has
been updated to reflect the new date for both TSI and ASM-2
specifications as March 15, 2000.

Section 114.51(e) requires applicants to comply with all special
provisions and conditions in the notice of approval and notifies
applicants of enforcement consequences for misrepresentation
or compliance failure. The amendments to §114.51(e), add
paragraph (3) that clarifies the analyzer service requirements
for analyzer manufacturers by adding a two-day response time
(excluding weekends and holidays) to the rule. This has always
been a requirement in the specifications; however, in order
to highlight the provision, the commission is adding it to the
rule language. Paragraphs (5) and (6) were also added to
make clear the on-going service and update requirements for
manufacturers. Subsection (f) is deleted because the 1996
start-up date has already passed.

Section 114.52 previously specified two types of waivers and
time extensions, along with the associated qualification criteria.
Subsection (b)(1)(A) is amended to read that the minimum
expenditure waiver amount in any affected county shall be at
least $450 or that amount as adjusted by the CPI. Previously,
Dallas and Tarrant Counties had a lower minimum expenditure
because the area was classified as a moderate area. However,
because the DFW nonattainment area was reclassified as a
serious area, the minimum expenditure must be increased to
$450 as adjusted by the CPI. Additionally, this language will
allow the executive director to adjust the fee by the CPI at any
time. Subsection (b)(1)(B) and (D), and (2), and subsection
(d)(2) are amended by deleting "after January 1, 1997," since
this date has already passed.

Amendments to §114.53 establish fee schedules for the different
counties which must be paid for the vehicle emissions inspection
at an inspection station. Subsection (a)(4) is amended by
adding counties opting into the I/M program beginning May 1,
2003.

The commission proposed a testing fee increase in Dallas and
Tarrant Counties of $5.00 (from $13 to $18) for an inspection
using ASM-2 or OBD equipment. Staff re-evaluated the fee pro-
posal based on comments received and adjusted the emissions
testing fee to include the costs of labor, training, warranties, in-
surance, and consumable items used in conducting emissions
testing, in addition to the costs of purchasing ASM equipment.
Subsection (a) is further amended by deleting paragraphs (1)-
(3) and by adding new paragraphs (1)-(4). New paragraph (1)
states that through December 31, 2000, emissions inspection
stations required to conduct a TSI test in Dallas, El Paso, Har-
ris, and Tarrant Counties will continue to collect $13 per emis-
sions test. Paragraph (2) states that beginning January 1, 2001,
emissions stations required to conduct a TSI and OBD test in
Dallas, El Paso, Harris, and Tarrant Counties will collect $14
per emissions test. Paragraph (3) states that beginning May
1, 2002, emissions stations required to conduct an OBD test
and an ASM-2 test, or a vehicle emissions test that meets SIP
emissions reduction requirements and is approved by EPA, in
Dallas, Collin, Denton, and Tarrant Counties will collect $22.50
per emissions test. Paragraph (4) states that beginning May 1,
2003, emissions stations required to conduct an OBD test and
an ASM-2 test, or a vehicle emissions test that meets SIP emis-
sions reduction requirements and is approved by EPA, in Ellis,
Johnson, Kaufman, Parker, and Rockwall will collect $22.50 per
emissions test.

In subsection (c), after "on-road testing," the comma is changed
to a period, the remaining two sentences are deleted, and the
following sentence after on-road testing is added; "If the vehicle
passes the vehicle emissions inspection, the vehicle owner may
request reimbursement from DPS."

In addition to the rule changes, the revisions to the SIP nar-
rative clarify the new program elements such as applicability
changes; state resources for the program; new performance
standards; emissions testing network type; emissions testing;
affected vehicle populations; strategies for quality control and
quality assurance; projection of waiver rates; enforcement ac-
tions related to vehicles and service providers; data collection,
analysis, and reporting; inspector training, licensing, and certi-
fication; public information strategies; plans for improving repair
effectiveness; on-road vehicle emissions testing; and the imple-
mentation schedule.

FINAL REGULATORY IMPACT ANALYSIS

The commission reviewed the rulemaking in light of the reg-
ulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking is not sub-
ject to §2001.0225 because it does not meet the definition of
a "major environmental rule" as defined in that statute. "Major
environmental rule" means a rule the specific intent of which
is to protect the environment or reduce risks to human health
from environmental exposure and that may adversely affect in a
material way the economy, a sector of the economy, productiv-
ity, competition, jobs, the environment, or the public health and
safety of the state or a sector of the state. The amendments to
Chapter 114 are intended to protect the environment or reduce
risks to human health from environmental exposure to ozone.
However, the inspection stations in and around nonattainment
areas would not normally be considered a sector of the econ-
omy. In addition, the commission structured the fees in this
program to ensure that most additional costs of equipment can
be recovered. Therefore, the adopted rules do not affect in a
material way the economy, a sector of the economy, productiv-
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ity, competition, jobs, the environment, or the public health and
safety of the state or a sector of the state. The amendments
are intended to establish a vehicle emissions testing program
as part of the control strategy to reduce NO

x
emissions neces-

sary for the counties included in the DFW nonattainment area
to be able to demonstrate attainment with the ozone NAAQS.
While the I/M program is mandatory for nonattainment counties,
it may be voluntary for attainment counties. The steering com-
mittee representing the DFW ozone nonattainment area coun-
ties requested an air pollution control strategy, including emis-
sions testing of vehicles, to be established to reduce NO

x
emis-

sions necessary to demonstrate attainment with the NAAQS.
The amendments are part of the commission response to the
request and one element of the SIP. As defined in Texas Govern-
ment Code, §2001.0225 only applies to a major environmental
rule, the result of which is to: 1. exceed a standard set by fed-
eral law, unless the rule is specifically required by state law; 2.
exceed an express requirement of state law, unless the rule is
specifically required by federal law; 3. exceed a requirement
of a delegation agreement or contract between the state and
an agency or representative of the federal government to im-
plement a state and federal program; or 4. adopt a rule solely
under the general powers of the agency instead of under a
specific state law. This rulemaking action does not meet any of
these four applicability requirements. Specifically, the emissions
testing program within this rulemaking action was developed in
order to meet the NAAQS for ozone set by the EPA under 42
USC, §7409, and therefore meet a federal requirement. States
are primarily responsible for ensuring attainment and mainte-
nance of NAAQS once EPA has established those standards.
Under 42 USC, §7410 and related provisions, states must sub-
mit, for EPA approval, SIPs that provide for the attainment and
maintenance of NAAQS through control programs directed to
sources of the pollutants involved. This rulemaking action is
not an express requirement of state law, but was developed
specifically in order to meet the air quality standards estab-
lished under federal law as NAAQS. This rulemaking action is
intended to help bring the DFW ozone nonattainment area into
compliance. The amendments do not exceed a standard set by
federal law, exceed an express requirement of state law unless
specifically required by federal law, nor exceed a requirement of
a delegation agreement. The amendments were not developed
solely under the general powers of the agency but were specif-
ically developed to meet the air quality standards established
under federal law as NAAQS. There were no comments sub-
mitted on the draft regulatory impact analysis during the public
comment period.

TAKINGS IMPACT ASSESSMENT

The commission prepared a takings impact assessment for
these rules in accordance with Texas Government Code,
§2007.043. The following is a summary of that assessment.
The specific purpose of the rulemaking is to implement a
revised I/M program in the ELP and HGA ozone nonattainment
areas and in nine counties in the DFW area as part of the
strategy to reduce emissions of ozone precursors necessary
for the areas to be able to demonstrate attainment with the
ozone NAAQS.

Promulgation and enforcement of the rules will not burden
private, real property because this rulemaking action does not
require the installation of permanent equipment. Although the
rule revisions do not directly prevent a nuisance or prevent
an immediate threat to life or property, they do prevent a real

and substantial threat to public health and safety and partially
fulfill a federal mandate under 42 USC, §7410. Specifically,
the emissions limitations and control requirements within this
proposal were developed in order to meet the ozone NAAQS
set by the EPA under 42 USC, §7409. States are primarily
responsible for ensuring attainment and maintenance of the
NAAQS once the EPA has established them. Under 42
USC, §7410 and related provisions, states must submit, for
approval by the EPA, SIPs that provide for the attainment and
maintenance of NAAQS through control programs directed to
sources of the pollutants involved. Therefore, the purpose of the
rulemaking action is to implement a revised I/M program which
is necessary for the ozone nonattainment areas to meet the
air quality standards established under federal law as NAAQS.
Consequently, the exemption which applies to these rules is that
of an action reasonably taken to fulfill an obligation mandated by
federal law. Therefore, this rulemaking action will not constitute
a takings under Chapter 2007 of the Texas Government Code.

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW

The commission determined that this rulemaking action relates
to an action or actions subject to the Texas Coastal Manage-
ment Program (CMP) in accordance with the Coastal Coordina-
tion Act of 1991, as amended (Texas Natural Resources Code,
§§33.201 et seq.), and the commission rules in 30 TAC Chapter
281, Subchapter B (Consistency with the CMP). As required by
31 TAC §505.11(b)(2) and 30 TAC §281.45(a)(3) relating to ac-
tions and rules subject to the CMP, commission rules governing
air pollutant emissions must be consistent with the applicable
goals and policies of the CMP. The commission reviewed this
rulemaking action for consistency with the CMP goals and poli-
cies in accordance with the rules of the Coastal Coordination
Council, and determined that the action is consistent with the
applicable CMP goals and policies. The CMP policy applicable
to this rulemaking action is the policy (31 TAC §501.14(q)) that
commission rules comply with federal regulations in 40 CFR
to protect and enhance air quality in the coastal area (31 TAC
§501.14(q)). This rulemaking action will have a beneficial effect
on SIP emissions reduction obligations relating to reasonable
further progress and attainment demonstrations by making ad-
ditional emissions reductions over those made by the existing
I/M program. Further, no new air contaminants will be autho-
rized by the rule revisions. Therefore, in compliance with 31
TAC §505.22(e), this rulemaking is consistent with CMP goals
and policies.

There were no comments submitted on the consistency of the
proposed rules with the CMP during the public comment period.

HEARING AND COMMENTERS

The commission held public hearings on this proposal on
January 24, 2000, in El Paso; January 25, 2000, in Austin;
January 26, 2000, in Longview and Irving; January 27, 2000, in
Dallas and Lewisville; January 28, 2000, in Fort Worth; January
31, 2000, in Beaumont and Houston; and February 9, 2000,
in Denton. The comment period was originally scheduled to
close on February 1, 2000, but was extended until 5:00 p.m.
on February 14, 2000. (see the January 21, 2000 issue of the
Texas Register (25 TexReg 461)).

Twenty-seven persons provided oral testimony at the hearings
and 892 persons submitted written testimony. The following
919 commenters, provided both oral and/or submitted writ-
ten testimony: the American Automobile Association (AAA);
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Association of International Automobile Manufacturers (AIAM);
American Lung Association (ALA); American Lung Association
of Dallas (ALA-Dallas); Cities of Dallas, Cleburne, Greenville,
Lewisville, Plano, and Waxahachie; Citizens for a Safe Envi-
ronment (CSE); Dallas Sierra Club (Sierra-Dallas); Department
of Defense (DoD); Downwinders At Risk (DAR); Ellis County
Judge (Ellis); EPA-Region 6; Fort Worth Chamber of Commerce
(CoC- Fort Worth); Fort Worth Sierra Club (Sierra-Fort Worth);
Hood County Commissioner, Precinct 3 (Hood County); KEAT-
ING Technologies, Inc. (Keating); League of Women Voters of
Tarrant County (LWV-Tarrant); Lone Star Chapter of the Sierra
Club (Sierra-Lone Star); Pennzoil-Quaker State Company; Se-
nior Citizens Alliance of Tarrant County (SCATC); Senior Politi-
cal Action Committee (SPAC); Sustainable Economic and Envi-
ronmental Development (SEED); Tarrant Coalition for Environ-
mental Awareness (TCEA); Texas Automobile Dealers Associa-
tion (TADA); Texas Campaign for the Environment (TCE); Texas
Public Citizen (TPC); Texas Public Policy Foundation (TPPF);
Texas State Inspectors Association (TSIA); Texas Clean Water
Action (TCWA), and 892 individuals.

The following commenters generally supported the proposal:
Sierra-Dallas, DAR, Sierra-Fort Worth, SEED, TCE, TCWA,
TPC, LWV-Tarrant, ALA-Dallas, TCEA, CoC-Fort Worth,
SCATC, SPAC, Dallas, EPA-Region 6, Sierra-Lone Star, CSE,
and 782 individuals.

The following commenters generally opposed the proposal:
Hood County, TADA, TSIA, and ten individuals.

The following commenters suggested changes to the proposal
as stated in the ANALYSIS OF TESTIMONY section of this
preamble: the Cities of Cleburne, Greenville, Lewisville, and
Waxahachie, Ellis County, AIAM, Keating, TCEA, TSIA, and
eight individuals.

ANALYSIS OF TESTIMONY

Emissions Testing Fee

One individual suggested tying vehicle inspection fees to the
fuel efficiency/pollution generation of the vehicle so that vehi-
cles that pollute the air more would bear more responsibility for
paying for the clean-up of the air.

The vehicle inspection fees are set to allow the state and
inspection stations to recoup the cost of implementing the
program. Tying emission inspection fees to fuel efficiency/
pollution generation would require legislative authorization and
is beyond the scope of this rulemaking.

TADA, TSIA, and three individuals commented that a market-
based fee system would be appropriate if ASM testing is
adopted. Cleburne feels that the concept of market-driven fees
may hurt economically-disadvantaged citizens within rural areas
because of the lack of competition.

Concerns surrounding unfair pricing, fraudulent testing, inspec-
tion quality, and public perception of the program make it nec-
essary for a fixed fee at this time; however, a market-based fee
system will be re-evaluated in future program changes. Imple-
mentation of a market-based fee will require consideration of
issues of equity.

Plano asked that the commission to consider a testing fee
exemption for local governments.

If the commission reduced the test fees for local government
vehicles, the overall testing fee would have to be increased

to recoup the losses especially for the inspection stations that
perform the tests. The commission made no change to the rule
language in response to this comment.

One shop owner and state inspector stated that the $5.00
increase is insufficient and that an emissions testing fee of $60
is more adequate. Another inspection station owner stated that
the emissions testing fee should be $45.

The commission adjusted the proposed inspection fee to $22.50
in order to cover additional costs involved in the use of loaded
mode test equipment. These increased costs include labor,
training, warranties, insurance, and consumable items (such
as calibration gases) used in conducting emissions tests. The
commission believes that this level of fee is sufficient to allow a
majority of inspection stations to recoup their expenses within
five years.

Vehicle Coverage

One individual stated that all vehicles should be required to
meet the emission standards that they were originally required
to meet when manufactured, and that older cars should not be
exempted from the test because they are the ones polluting, not
the new cars which are subject to tighter emissions standards.
Another individual recommended that all vehicles be required
to pass emissions testing.

The I/M program will continue to test vehicles 2-24 years old.
This allows a two-year exemption for the newest vehicles which
are less likely to fail an emissions test. Vehicles that are 25
years and older are exempt for several reasons: many older
vehicles were not required to have many of the pollution control
devices now required, a large percentage of vehicles in this age
group are classified as classics or antiques, and the vehicles
in this age group make up a small percentage (approximately
2.5%) of the total fleet and drive fewer miles per year making
their overall emissions impact relatively small.

OBD testing will require vehicle emissions to be within 1.5 times
the Federal Test Procedure emissions standard to which they
were originally certified at the time of manufacture. OBD testing
technology became available with 1996 model year vehicles and
will be the test required on 1996 and newer model year vehicles
equipped with OBD.

Two individuals commented that vintage (antique) cars should
be exempted from emissions testing.

Section 114.50(a) excludes antique vehicles registered with the
Texas Department of Transportation (TxDOT) from emissions
testing. Additionally, the program is designed with a "rolling" 24-
year window with the most recent 24 model years being subject
to the I/M program. The "rolling" 24-year window option was
selected due to the small amount of vehicles that are on the road
after 25 years and a large percentage of these vehicles being
classified as classics and/or antiques, which are not subject to
emissions testing.

DoD expressed concern that the reporting requirements for
federal fleets in both the existing and proposed state regulations
appear to exceed the waiver of sovereign immunity set forth in
the FCAA.

The commission disagrees that the reporting requirements
exceed the sovereign immunity waiver of §118 of the FCAA.
Currently the commission requires commanding officers or
directors of federal facilities to certify annually that all subject
vehicles have been tested and are in compliance with the
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FCAA. EPA distributed a draft document titled "Interim Guidance
for Federal Facility Compliance with Clean Air Act Sections
118(c) and 118(d) and Applicable Provisions of State Vehicle
Inspection and Maintenance Programs" dated December 1999,
to assist facility managers in determining the following: 1)
which requirements apply to their government vehicles; 2)
which government vehicles are covered; 3) how to approach
inspection and reporting requirements; 4) what constitutes
compliance with the substantive and procedural requirements
of the applicable I/M program for their facility.

The determination whether a state I/M program qualifies as
an FCAA, §118(a) or §118(c) program will be made by the
EPA through notice-and-comment rulemaking in the near future.
Once the final EPA rule has been published in the Federal
Register, the commission will at that time amend the state rule
concerning federal facility reporting if necessary.

One individual wanted to know how effective our current emis-
sions testing program is, and also wanted to exempt newer
model vehicles up to seven years because he says 99% of
these vehicles pass the test. Additionally, one individual wanted
to exempt two, three, or even six year old vehicles from auto
emissions testing.

The TSI testing program is considered effective in identifying
vehicles grossly polluting for hydrocarbons or carbon monoxide.
However, idle testing does not allow for the measurement of
NO

x
because under idle modes the temperature and pressure

in the combustion chambers are not high enough to produce a
significant amount of measurable NO

x
. In order to help the DFW

nonattainment areas achieve the necessary NO
x
reductions, the

current TSI test must be upgraded to an alternative test type,
such as ASM-2 with OBD, that can measure NO

x
emissions,

and therefore achieve significant NO
x

reductions.

The emissions testing program tests vehicles 2-24 years old.
These vehicles account for the vast majority of vehicles on
the road and the vehicle miles traveled, which have a direct
correlation to the impact on air quality. The failure rate for
vehicles less than six years old is approximately 1.0%. Because
some newer vehicles do fail the test and because vehicles
subject to testing are more likely to be properly maintained, the
amount of emissions reduction benefits that can be claimed for
an I/M program is reduced as more model years are exempted
from the program.

Waivers

Two individuals commented that there should be no minimum
expenditure waivers and that all failing vehicles must be required
to come into prompt compliance or have their registration
revoked.

Waivers are a way to ensure that motorists making every
"good faith" effort to comply with I/M program requirements
do not incur excessive repair costs and/or are not excessively
inconvenienced. Waivers are not extended beyond one test
cycle. Vehicle owners must meet all requirements and reapply,
if necessary, the following year to receive a new waiver for that
test cycle.

The minimum expenditure waiver is available to those who have
made repairs to their vehicle within the established criteria (to
include repairs made within 60 days of an inspection) and have
met the dollar limits established by the EPA.

The commission committed to limit all waivers to no more
than 3.0% in each program area. Since the inception of the
current program, the waiver rate has not exceeded 0.4%. The
commission will continue to monitor waiver rates in all program
areas.

One individual supported raising the minimum expenditure
waiver amount, but wanted a local repair assistance program
to help those who have trouble coming into compliance.

The minimum expenditure waiver is established by EPA rule.
For areas designated as enhanced I/M areas, such as DFW,
HGA, and ELP, the minimum expenditure waiver amount is $450
(which may be adjusted based on the CPI). The commission
recognizes that this could be an economic hardship for some
individuals. Thus, the commission encourages the local coun-
cils of government and the repair community to establish repair
assistance programs where possible.

One individual wanted to do away with waivers and extensions
by 2004 for model years 1991 and older.

Since implementing the current emissions testing program in
July 1996, the overall waiver and extension rate has not
exceeded 0.4%, well below the 3.0% waiver limit established
by the commission. A waiver rate of no more than 3.0% is
sufficient to enable the commission to meet applicable federal
program requirements. The commission will continue to monitor
waiver rates in all program areas. The commission has made
no change to the rule.

One individual stated that for as little as $75 a vehicle can get
a waiver for up to three years and never has to comply.

Under the current emissions testing program, the minimum
expenditure waiver amount for vehicles 1980 and older in the
DFW area is $75. This was the case because DFW was
formerly classified as a moderate nonattainment area. On
March 20, 1998, the DFW area was reclassified as a serious
nonattainment area. Because of this reclassification, EPA rules
require that the minimum expenditure waiver be brought into
line with that for HGA and ELP, which is $450 for all vehicles.
According to §114.52, the minimum expenditure waiver shall
only be valid for the remaining portion of the testing cycle. At
the next cycle, the vehicle will have to be retested and make new
expenditures in order to receive another minimum expenditure
waiver. Additionally, the cost of parts for only emissions-related
repairs directly applicable to the cause of the failure count
toward the waiver amount, unless the repairs are performed by
a DPS recognized emissions repair technician/facility, then parts
and labor costs count toward the waiver amount. Furthermore,
if the vehicle emissions components were found to be tampered
with, the repairs to the tampered components may not count
toward the waiver.

Public Information

The EPA stated that it is unclear how the public awareness plan
will be implemented.

The SIP requires that the commission and the DPS implement
public awareness plans that specifically addresses eight subject
areas. The commission and DPS plan to accomplish the
goals set forth in the public awareness plan through, but not
limited to, inspector and technician training, public service
announcements, brochures at the inspection stations, media
coverage, and the assistance of local councils of government.
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These commitments can be reviewed in the DFW SIP that is
adopted concurrently with this rulemaking.

Remote Sensing

Two individuals wanted to know what happened to the remote
sensing vans at the entrance ramps to the freeways.

Currently, remote sensing vans are in operation in the DFW,
HGA, and ELP program areas. The remote sensing element of
the vehicle emissions testing program is operated by the DPS
and is used to find high-polluting vehicles commuting in from the
outlying counties. Remote sensing vans are randomly moved to
monitor commuting traffic. DPS has requested one additional
van to meet increased demands in the DFW area.

Dallas, TADA, and 27 individuals supported the expansion of the
remote sensing program to target grossly-polluting vehicles.

The I/M program will continue to use remote sensing to identify
gross polluters. The commission agrees that remote sensing
has a useful role to play in detecting high-emitting vehicles in
the I/M program areas. The revisions adopted in this rulemaking
would expand the remote sensing program to include vehicles
registered in the EDFW area.

One individual suggested bringing any trucks used as passen-
ger vehicles into compliance with standard automobile emis-
sions laws and in addition implementing road-side testing to
identify and correct the 10% of the vehicles on the road caus-
ing 50% of the mobile pollution.

The current TSI emissions test uses the same emissions
standards for all gasoline-powered passenger vehicles and
trucks with a gross vehicle weight rating of 8,500 pounds or less.
Subject passenger vehicles and light-duty trucks registered
and primarily operated in program areas must undergo an
annual emissions test. The current on-road testing component
of the Texas I/M program uses remote sensing to identify
high-emitting vehicles. Owners of vehicles identified as gross
polluters receive written notice of the violation instructing them
to submit their vehicles to an emissions test at a state-certified
emissions testing station for verification of exhaust emissions
and to make necessary repairs to bring the vehicle into program
compliance. Failure to comply with written notification of an
emissions violation is a Class C misdemeanor punishable by a
fine of not more than $350. Repeat violations are punishable
by a fine of not more than $1,000.

TADA recommended that remote sensing be combined with a
mandatory smoking vehicle program to ensure that all smoking
vehicles are required to be repaired or retired.

The state-wide smoking vehicle program is a voluntary program
and relies on conscientious citizens to identify and report vehi-
cles that they observe emitting visible exhaust. Current remote
sensing technology does not have the ability to identify the par-
ticulate matter and sulfur compounds generally associated with
visible exhaust. Future improvements in remote sensing tech-
nology, along with enforceable particulate standards for vehicle
exhaust emissions, may make possible such a component of
the Texas program to control mobile source emissions.

One individual commented that requiring emission testing of
vehicles in outlying rural counties that are not in violation of
the ozone standards will punish all motorists, and that a more
effective method would be to have more extensive use of
random roadside testing on commuter highways.

In the DFW metropolitan area, four counties are considered
to have failed to attain national ozone standards: Collin, Dal-
las, Denton, and Tarrant Counties. Participation in a vehicle I/
M program for counties besides these four has been decided
by local authorities, according to procedures described in the
Texas Transportation Code, §548.301(b) and the Texas Health
and Safety Code, §382.037(c) in order to reduce the impact of
those motorists on air quality in the entire area. The reductions
achieved from these outlying counties are necessary to demon-
strate attainment within the DFW nonattainment area. Remote
sensing on highways in the DFW and HGA areas to identify
high-emitting vehicles began in October 1998. Identified high-
emitting vehicles may be vehicles either registered in the des-
ignated I/M program counties or commuting from surrounding
nonattainment counties. Owners of vehicles identified as gross
polluters receive written notice of the violation instructing them
to submit their vehicles to an emissions test at a state-certified
emissions testing station for verification of exhaust emissions
and to make necessary repairs to bring the vehicle into pro-
gram compliance. Failure to comply with written notification of
an emissions violation is a Class C misdemeanor punishable by
a fine of not more than $350. Repeat violations are punishable
by a fine of not more than $1,000.

The EPA expressed concern that the proposed revision appears
to describe on-road testing only in the HGA nonattainment area
which does not fulfill the on-road testing mandate in the federal
rule.

Remote sensing is used to satisfy two requirements for on-road
testing in enhanced I/M programs. First, as specified in 40
CFR §51.351(b), on-road testing is to be used to supplement
periodic inspections required in a vehicle I/M program, providing
continuous monitoring of the effectiveness of the program.
Second, on-road testing is to be used to identify high-emitting
vehicles being operated in a nonattainment area in situations
where the number of vehicles subject to an I/M program is
smaller than the estimated fleet in the nonattainment area
(i.e., there is a vehicle shortfall due to unregulated commuting
vehicles). Since the current proposal adds the vehicle fleets in
Collin and Denton Counties to the subject fleet, there will no
longer be a vehicle shortfall in the DFW nonattainment area,
thereby obviating the need to satisfy the second requirement
for on-road testing in DFW. The DPS plans to use remote
sensing to evaluate the on-road emissions performance of at
least 20,000 of the vehicles subject to emissions testing in the
DFW nonattainment area, and Harris and El Paso Counties,
which will satisfy the first requirement for on-road testing. While
not specifically required by federal law, the rule has expanded
the remote sensing program to cover vehicles registered in
the EDFW area. This expansion contributes to the reductions
needed for the SIP by capturing vehicles which commute from
these outlying counties. Although remote sensing in attainment
counties is not specifically authorized under Texas Health
and Safety Code, §382.037, the commission has authority
to make this expansion under §382.037(c), which gives the
commission general authority to design the program as needed
to demonstrate attainment and to include attainment counties
which have opted in to the program.

One individual in Denton County wanted to see remote sensing
data and does not believe Denton County is part of the pollution
problem.

Dallas, Tarrant, Denton, and Collin Counties have been desig-
nated as the DFW nonattainment area as a result of monitored
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ambient air quality levels that exceeded the ozone NAAQS.
Ozone levels are monitored at designated sites throughout the
state using special ambient air monitoring equipment. Remote
sensing devices are used to detect individual vehicle tailpipe
emissions. Remote sensing is currently used in program areas
to detect high-emitting vehicles registered in or commuting into
any of the affected nonattainment counties. Modeling which
demonstrates that areas as far away as east Texas can impact
the air quality of DFW is included in the SIP which is adopted
concurrently with these rules.

TPPF commented that a more effective I/M strategy is to
implement a system for cleaning up on- road vehicles which
pay attention to incentives for motorists to keep their cars
clean. TPPF stated that the DFW SIP takes a strong step
forward with its proposed implementation of remote sensing
and OBD to detect high-emitting vehicles. However, an adjunct
program that would further refine the focus of I/M on the small
number of high emitters should be considered. Beyond the
identification of high- emitting automobiles, remote sensors
can be used to detect clean cars, which can subsequently be
exempted from annual inspection, thus reducing the load on the
planned dynamometer test centers, and saving motorists time
and money.

The commission agrees that remote sensing has a useful
role to play in detecting high- emitting vehicles in the I/
M program areas. However, the commission does not feel
that "clean- screening" is a viable option at this time for
the following reasons: 1. The possibilities of false failures
increase dramatically as the cut-points are tightened, thus,
a tailpipe test is necessary to verify more accurately vehicle
emissions resulting from remote sensing readings; 2. Even
though the EPA has collected data regarding the effectiveness
of remote sensing for clean-screening and for identification
of high- emitting vehicles, and plans to include options to
model remote sensing credits in MOBILE6, the model is
still under development. Thus, the current MOBILE model
does not allocate any credit reductions for remote sensing; 3.
The cost of clean-screening depends on many factors, such
as market competitiveness, total number of remote sensing
measurements, level of automation, economies of scale, and
term of contract. According to the "California Inspection and
Maintenance Review Committee Report on Remote Sensing
of Vehicle Emissions," dated September 9, 1998, a clean-
screening program that exempted 25% of the subject fleet
would cost approximately $34 million per year. Although the
commission feels that clean- screening is not a viable option at
this time, as technology evolves, the commission will continue to
evaluate technological advances in emissions testing to ensure
the best possible testing methodologies and equipment are
considered in future program development.

Program Start-up

EPA had two comments regarding the proposed schedule. First,
the final DPS rules of April 28, 1998, will not contain changes
necessary to implement the ASM-2 test. These rules must be
updated to reflect the changes to the I/M program in the DFW
nonattainment area and outlying counties. Second, in the DFW
program area the full-stringency cut points on January 1, 1997,
will not apply in the ASM test. EPA stated that the dates must be
revised to reflect implementation of cut points for ASM testing,
or full implementation of final cut points must take place at start-
up.

The rules for DPS will be amended after the commission adopts
these rules. The DPS rule amendment process will take
approximately 90 days, and the commission anticipates that the
DPS rules will be adopted by September 1, 2000.

The commission revised the schedule contained in the SIP,
Chapter 22: State Implementation Plan Submission, to clar-
ify that TSI testing using full stringency cut points were imple-
mented in all program areas on January 1, 1997. Language
has also been added to clarify that loaded mode type tests will
be implemented using "start-up" cut points on May 1, 2002.

Program Equipment

One individual suggested bringing back IM-240 testing.

Senate Bill (SB) 178, passed by the 74th Texas Legislature in
1995, repealed the commission’s legal authority to implement
a centralized I/M program using an IM-240 emissions test. Two
years later, SB 1856 was passed which gave the commission
the authority to establish the current I/M program. The cur-
rent TSI program improved convenience by providing more than
2,300 testing facilities in the four I/M program counties com-
pared to 60 facilities in the old centralized IM-240 program. The
test is significantly less expensive and less time-consuming than
IM-240, and is also considered effective in identifying grossly
polluting vehicles. However, because the DFW nonattainment
area now needs to reduce NO

x
emissions, modifications to the

current emissions testing program are being adopted. The
ASM, or similar type test which uses a dynamometer, plus OBD
testing is required for the DFW program area. An ASM type test
is estimated to achieve VOC and NO

x
emission reductions com-

parable to those achieved by an IM-240 type test, but at less
than one-third of the cost, and can be implemented through the
current decentralized testing network.

One individual wanted to have the option of testing annually
using either the current TSI test or biennially using IM-240.

The current TSI program improved convenience by providing
more than 2,300 testing facilities in the four I/M program
counties compared to 60 facilities in the old centralized IM-
240 program. The test is significantly less expensive and less
time consuming than IM-240, and is also considered effective
in identifying grossly polluting vehicles. However, because the
DFW nonattainment area now needs to reduce NO

x
emissions,

modifications to the current emissions testing program are
being adopted. The ASM or similar type test, which uses
a dynamometer, plus OBD testing is required for the DFW
program area. An ASM type test is estimated to achieve VOC
and NO

x
emission reductions comparable to those achieved by

an IM-240 type test, but at less than one-third of the cost, and
can be implemented through the current decentralized testing
network.

The emission reduction credits achieved by any type of I/M
program are reduced when implemented as a biennial rather
than annual test. Also, emissions testing is currently conducted
as an integrated part of the safety inspection which is required
annually. For these reasons, the commission has not made any
changes to allow for biennial testing.

The TCEA and one individual supported ASM testing with
volume mass sampling (V

MAS
), and integrated OBD testing in

all 12 counties of the DFW area and stated that increased
enforcement should be facilitated.
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The commission agrees that a loaded mode test like ASM with
integrated OBD testing is vital to the success of the I/M program.
OBD testing will commence in Dallas, Tarrant, Harris, and El
Paso Counties beginning in January 2001. In order to help
achieve the NO

x
emissions reductions needed for the DFW area

to demonstrate ozone attainment, a loaded mode test like ASM
testing in conjunction with OBD testing will be implemented in
Dallas, Tarrant, Denton, and Collin Counties beginning May 1,
2002 and in Ellis, Johnson, Kaufman, Parker, and Rockwall
Counties beginning May 1, 2003.

In its effort to ensure that the SIP strategies impose no
more burden than necessary to protect health and welfare,
the commission has decided not to include the counties of
Hunt, Hood, and Henderson as affected counties of these
rules due to their limited impact on the air quality within the
DFW nonattainment area. Due to the relatively low population,
percentage of commuters, and growth rate of these counties
the commission has re-evaluated the need for implementing the
rules in these three counties. The re-evaluation included new
photochemical modeling runs which applied this rule in the nine
remaining counties only. The results of these runs indicated a
minor impact of including Hunt, Hood, and Henderson Counties
in these rules, but also showed that the area could demonstrate
attainment of the NAAQS without those reductions in emissions.
However, other control measures which were proposed for
these counties do have measurable benefits for attainment of
the NAAQS.

The EPA requires the use of the most current version of the
MOBILE model to determine the emissions reduction credits
that can be claimed for an I/M program. In MOBILE5 the ASM
test at start-up cutpoints achieves VOC and NO

x
emissions

reductions comparable to those achieved by the IM-240 test at
start-up cutpoints, but at less than one-third of the cost. There is
currently no additional modeled benefit for using V

MAS
. However,

as technology evolves over time, the agency will continue to
evaluate technological advances in emissions testing to ensure
the best possible testing methodologies and equipment are
considered in future program development. The commission is
committed to helping enforce the I/M program and will continue
to work with the DPS to ensure that the integrity of the program
is maintained.

TADA and one individual supported OBD testing, but disagreed
with the use of ASM testing and stated that it will be inconvenient
and extremely expensive for the driving public.

The DFW area now needs to reduce NO
x

emissions in order to
achieve the ozone NAAQS. An ASM, or similar test, is estimated
to achieve VOC and NO

x
emission reductions comparable to

those achieved by an IM-240 type test, but at less than one-
third of the cost, and can be implemented through the current
decentralized testing network, which includes over 2,300 testing
facilities in the four I/M program counties. The test fee for
a loaded mode test like ASM will not be substantially higher
than the current TSI test and will not be above the average
of what is currently charged nationwide for a similar test.
Additionally, OBD testing is applicable only to 1996 and new
vehicles. Another test such as ASM or TSI must be available in
conjunction with OBD in order to capture the pre-1996 vehicles
as well as vehicles for which the OBD system has failed.

TADA suggested a more equitable method of paying for emis-
sions testing equipment is to provide a tax credit or exemption.

For vehicle emissions testing station owners, participation in the
vehicle emission testing program is voluntary. Purchasing new
testing equipment is a business decision and is the responsi-
bility of the buyer at any given point in time to determine if an
investment in an analyzer is worth the cost. Provisions for a tax
credit or exemption for station owners would require legislative
authorization and is beyond the scope of this rulemaking.

TSIA and one individual claimed that ASM equipment will cost
between $74 million and $88 million based on recent real-world
equipment pricing made to the TSIA members by equipment
manufacturers, which exceeds the commission estimate of $60
million. TSIA also commented that there will be additional
costs of technical training, higher wages for greater skilled
labor, annual warranty costs, building upgrades, and increased
insurance and liability claims due to dynamometer testing, and
decreased throughput.

Based on information from ASM type testing equipment manu-
facturers, the commission estimates that roughly 25% of inspec-
tion stations in Dallas and Tarrant Counties would be able to
upgrade their existing analyzers to ASM capability for $25,000.
The other 75% of stations, plus stations that do not currently
have analyzers, would need to purchase new ASM or similar
equipment for roughly $40,000. The total estimated cost for
installation of ASM type equipment in all currently operating in-
spection stations would be roughly $60 million.

The commission increased the proposed inspection fee from
$18 to $22.50 to take into account increased operating costs
such as equipment installation, higher wages, warranty costs,
and other costs of doing business. Of the fee, $20.50 per test
will be retained by the inspection station.

The number of vehicles requiring an annual emissions inspec-
tion is not expected to decrease in coming years, while an in-
creasing number of vehicles each year will be inspected using
the less time-consuming OBD test, encompassing over 50% of
subject vehicles by 2002 and 80% by 2007. Participation in the
I/M program will continue to be a business decision that each
station owner will make independently.

The TSIA and two individuals stated that the program needs a
guaranteed term of at least five years for return on investment,
an escape clause, and an adequate fee.

The commission does not concur that there needs to be a
guaranteed term of at least five years for return of investment or
an escape clause. An emissions testing program is required by
federal law and has been authorized to be implemented through
Texas state law. The program is subject to change based
on changes that could occur in the federal and/or state laws
which authorize the current program. Purchasing new testing
equipment is a business decision and is the responsibility of the
buyer at any given point in time to determine if an investment
in an analyzer is worth the cost. Furthermore, as technology
evolves over time, the commission will continue to evaluate
technological advances in emissions testing to ensure the best
possible testing methodologies and equipment are considered
in future program development.

The commission agrees that an adequate test fee should be
established. Stations deciding to participate in the emissions
testing program will be retaining more income per test than
currently collected. This additional income can be used to offset
the expenses of equipment upgrades. Based on internal cost
analysis of the loaded mode testing program, the commission
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has approved a $22.50 emissions test fee for the new program.
The combined annual safety and emissions tests are $35, which
includes $22.50 for the emissions test, and $12.50 for the safety
test. The station keeps $20.50 of the emissions fee and $7.00 of
the safety fee for a total of $27.50 from the combined test fees.
According to the cost analysis study at an emission test fee of
$22.50/test, for a station to break even in five years, based just
on equipment cost of $40,000, a station must perform about
43 emissions test per month. For a station to break even in
five years based on equipment cost combined with an average
monthly operating cost of $1,000, a station must perform about
94 tests per month.

Ellis County expressed that the cost of an ASM program stands
to be way out of proportion to the benefits over the OBD test.

An OBD test achieves significant NO
x

reductions, but it can
only be conducted on 1996 and newer model year vehicles
that are equipped with an OBD system. Pre-1996 model year
vehicles must also be subject to a test capable of achieving NO

x

reductions to help attain the necessary NO
x

reductions in the
DFW nonattainment area. A loaded test, such as ASM or IM-
240, is needed to achieve NO

x
reductions for pre-1996 vehicles.

The ASM test achieves modeled VOC and NO
x

reductions
comparable to those achieved by an IM-240 test but at less
than one-third of the cost.

Keating commented that the state should use V
MAS

technology
because it is more effective than ASM when comparing the cost
of each system to the emissions reductions and SIP credits
gained.

The EPA requires the use of the most current version of the
MOBILE model to determine the emissions reduction credits
that can be claimed for an I/M program. The current version,
MOBILE5, has the capability of modeling five test types: an idle
test, a TSI test, a loaded idle test, a transient (IM-240) test, and
an ASM test. In MOBILE5 the ASM test at start-up cutpoints
achieves VOC and NO

x
emissions reductions comparable to

those achieved by the IM-240 test at start-up cutpoints. There is
currently no additional modeled benefit for using V

MAS
. However,

as technology evolves over time, the agency will continue to
evaluate technological advances in emissions testing to ensure
the best possible testing methodologies and equipment are
considered in future program development.

TSIA expressed concern that there is no equity in asking
independent businesses to make an investment in equipment
without knowing the size of the tested fleet, the frequency of
the test, and the number of years the program will last. They
commented that few companies will participate in the program
without this verification and legislative approval.

The commission does not concur that independent businesses
are being asked to make an investment without knowing the
size of the tested fleet or the frequency of the emissions
tests. The estimated number of vehicles subject to emissions
testing (by county) and the frequency of the emissions test
are outlined in the approved revisions to the SIP. Section
114.50(a) states that all gasoline-powered motor vehicles 2-
24 years old are subject to an annual emissions inspection.
Military tactical vehicles, motorcycles, diesel-powered vehicles,
dual-fueled vehicles which cannot operate using gasoline, and
antique vehicles registered with the TxDOT are excluded from
the program. In addition, Chapter 6 of the I/M SIP outlines
test frequency and convenience and Chapter 7 outlines vehicle
coverage.

Although there is no set number of years the vehicle emissions
testing program will last, the emissions testing program is re-
quired by federal law and has been authorized to be imple-
mented through Texas state law. The program is subject to
change based on changes that could occur in the federal and/
or state laws which authorize the current program. Purchasing
new testing equipment is a business decision and is the respon-
sibility of the buyer at any given point in time to determine if an
investment in an analyzer is worth the cost. Furthermore, as
technology evolves over time, the agency will continue to eval-
uate technological advances in emissions testing to ensure the
best possible testing methodologies and equipment are consid-
ered in future program development.

TSIA expressed concern that equipment suppliers will not have
adequate time to manufacture, install, and test equipment prior
to program implementation.

The commission believes that 18-24 months is sufficient time to
manufacture, install, and test equipment. Therefore, beginning
on May 1, 2002, a loaded mode test like ASM with integrated
OBD testing will commence in Dallas, Tarrant, Collin, and Den-
ton Counties. Beginning on May 1, 2003, a loaded mode test
like ASM with integrated OBD testing will commence in Parker,
Ellis, Johnson, Ellis, Kaufman, and Rockwall Counties. The new
program start dates will assist manufacturers in ensuring that
enough certified equipment is available. The commission and
the DPS staff are working closely with analyzer manufacturers
to ensure that sufficient certified emissions testing equipment
is available for the program start date.

Repair Program

One individual commented that failing vehicles will have to have
repairs conducted at an L1 certified repair shop.

The DPS established the criteria for technicians wanting to
participate in, and become a "Recognized Repair Technician."
These technicians must obtain certification in the following four
areas offered by the Automotive Service of Excellence (ASE):
Engine Repair (Test A1), Electrical Systems (Test A6), Engine
Performance (Test A8), and Advanced Engine Performance
Specialist (Test L1).

The commission does not require emissions-related repairs to
be completed by a recognized repair technician. A motorist
has the additional options of completing the repairs himself or
herself, or using a technician that is not ASE qualified. However,
if the motorist wants the labor expense to count toward a
waiver, the repairs must be performed by a recognized repair
technician.

Program Convenience

Two individuals expressed hopes that there will be an adequate
number of inspection stations so that it will not take all day to
get an inspection.

The current decentralized network improved convenience over
the previous centralized network by providing more than 2,300
testing facilities in the original four I/M program counties. The
amended program will be implemented using the decentralized
network. However, continued participation in the program as
it evolves will be a business decision made by each individual
station owner.

Program Network
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Five individuals stated opposition to the commission reinstating
a centralized IM-240-type inspection system.

The commission has no intention of mandating a centralized
program. However, in order to achieve equivalent emissions
reductions to those modeled for IM-240 testing, modifications
to the current emissions testing program are adopted. The
steering committee representing the DFW ozone nonattaiment
area counties, requested that a decentralized program utilizing a
loaded mode test, such as ASM, be implemented. An ASM type
test is estimated to achieve VOC and NO

x
emission reductions

comparable to those achieved by an IM-240 test, but at less
than one-third the cost, and can be implemented through the
same decentralized testing system as is used for the current
TSI test.

One individual commented that a plan to have one company
administer the test is monopolistic and not in the best interests
of the citizens.

The state has no intention of implementing a centralized testing
system operated by one company, as was the case with the
original IM-240 program. The I/M program will continue to be
implemented using the current decentralized network comprised
of individual inspection station owners. Continued participation
in the program as it evolves will be a business decision made
by each individual station owner.

Two individuals wanted to reinstate the inspection program
which was in place five years ago but was canceled.

SB 178, passed by the 74th Texas Legislature in 1995, repealed
the commission’s legal authority to implement a centralized I/M
program using an IM-240 emissions test. Two years later, SB
1856 was passed which gave the commission the authority to
establish an I/M program meeting the state’s air quality needs.
The TSI testing program improved convenience by providing
over 2,300 decentralized testing facilities in the four I/M program
counties.

Ten individuals supported tougher auto emissions testing and
getting the worst polluting trucks and cars off the road.

The commission agrees that a more stringent test is necessary
to help achieve the NO

x
reductions necessary for the DFW area.

The program as adopted is more stringent in that it evaluates
NO

x
emissions.

One individual recommended a quick tailpipe test to catch
vehicles that are out of tune.

There is no quick tailpipe test that can be utilized to determine
why a car is out of tune. However, beginning on January 1,
2001, the current TSI tailpipe test will be replaced with the
OBD test for model year 1996 and newer vehicles. OBD uti-
lizes a computer link to download information on a vehicle’s
malfunctioning emissions system directly from the vehicle com-
puter which can be used as a diagnostic tool to help determine
why a vehicle may be operating out of tune. Model year 1995
and older vehicles will be required to submit to the appropriate
tailpipe test to ensure compliance with I/M program require-
ments.

The LWV-Tarrant, ALA, ALA-Dallas, Sierra-Fort Worth, CSE,
Sierra-Dallas, DAR, SEED, TCE, TCWA, TPC, and 215 individ-
uals supported ASM testing with integrated OBD testing in all
12 counties of the DFW CMSA (which is included in the Citi-
zen’s Implementation Plan).

The commission agrees that a loaded mode test, such as ASM
with integrated OBD testing, is vital to the success of the I/M
program. OBD testing will commence in Dallas, Tarrant, Harris,
and El Paso Counties beginning in January 2001. In order
to help achieve the NO

x
emissions reductions needed for the

DFW area to demonstrate ozone attainment, an OBD test in
conjunction with a loaded mode test such as an ASM-2 test,
or a vehicle emissions test that meets SIP emission reduction
requirements and is approved by EPA, will be implemented in
Dallas, Tarrant, Denton, and Collin Counties beginning May 1,
2002 and in Ellis, Johnson, Kaufman, Parker, and Rockwall
Counties beginning May 1, 2003.

In its effort to ensure that the SIP strategies impose no more
burden than necessary to protect health and welfare, the
commission decided not to include the counties of Hunt, Hood,
and Henderson as affected counties of these rules due to their
limited impact on the air quality within the DFW nonattainment
area. Due to the relatively low population, percentage of
commuters, and growth rate of these counties, the commission
re-evaluated the need for implementing the rules in these
three counties. The re-evaluation included new photochemical
modeling runs which applied these rules in the nine remaining
counties only. The results of these runs indicated a minor
impact of including Hunt, Hood, and Henderson Counties in
these rules, but also showed that the area could demonstrate
attainment of the NAAQS without those reductions in emissions.
However, other control measures which were proposed for
these counties do have measurable benefits for attainment of
the NAAQS.

One individual supported emissions testing of all vehicles
driving into the United States from Mexico.

The regulation of air emissions for international traffic is beyond
the scope of this rulemaking; therefore, the commission made
no change in response to this comment.

The CoC-Fort Worth strongly expressed that vehicles are the
largest source of pollution in the DFW area and that every
citizen with a vehicle must make every reasonable effort to
reduce the emissions.

The commission agrees that vehicles are a source of pollution
in the DFW area. On-road mobile source emissions account for
approximately 51% of NO

x
emissions, 55% of carbon monoxide

(CO) emissions, and 28% of VOC emissions. The commission
therefore, is adopting a package of rules, including the I/M rules,
to address emissions from vehicles. In addition, the commission
and the DPS plan to implement improved inspector and techni-
cian training, public service announcements, brochures at the
inspection stations, media coverage, and other outreach pro-
jects with the assistance of the local councils of government to
inform citizens of the importance of having their vehicles tested.

One individual suggested that vehicle owners report the county
in which they work or go to school, and if that county has a more
stringent inspection standard, the vehicle must be inspected in
the county with higher standards.

The state I/M program does not collect specific vehicle travel or
destination data. All 2-24 year old gasoline-powered vehicles
registered in an I/M program area, as well as vehicles that
operate more than 60 calender days per testing cycle in an I/M
program area, are required to comply with emissions standards
for such an area. Vehicles must comply with the safety and
emissions testing program to be issued a safety certificate. As
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an additional enforcement mechanism, remote sensing is used
to identify high-emitting vehicles operating in an I/M program
area. Once a high-emitting vehicle is identified, the owner of
the vehicle is instructed by written notice to bring the vehicle in
to a state-certified emissions testing station for a verification
emissions test and to make necessary repairs to bring the
vehicle into program compliance.

One individual supported the annual testing.

The commission agrees. Emission reduction credits achieved
by any type of I/M program are reduced significantly when
implemented as a biennial rather than annual test. Also,
emissions testing currently conducted as an integrated part of
the annual safety inspection is more convenient for the motorist.

One individual stated that more stringent testing needs to be
started by January 2002.

The commission is adopting an emissions testing system that
has the capability to identify NO

x
emissions. The current TSI

analyzer is not capable of testing for NO
x
emissions. The loaded

mode type test in conjunction with the implementation of OBD
testing will allow for the identification of vehicles emitting excess
hydrocarbons (HC), CO, and/or NO

x
. In order to establish

a proper testing network and ensure equipment availability,
the loaded mode test equipment will be phased into the
most populous counties of Dallas, Tarrant, Collin, and Denton
beginning May 1, 2002. The remaining five counties, Ellis,
Johnson, Kaufman, Parker, and Rockwall, will begin loaded
mode testing May 1, 2003.

One individual expressed opposition to the proposed program
because it will be hugely expensive in both actual cash outlay
and in lost time/productivity. The individual also commented
that it is based on outdated ideas that cars require periodic
inspection of pollution equipment to be sure they are "tuned-
up."

Although implementing the proposed changes to the vehicle
emissions testing program may seem inordinately expensive to
some individuals, cleaner air provides economic benefits to the
community, such as fewer sick days off, lower medical costs,
and fewer pollution-associated illnesses. In addition, if federal
ozone reduction requirements are not met, businesses attracted
by the state’s quality of life would be adversely affected by
sanctions imposed by the federal government.

Two individuals commented that the commission does not have
the will nor the manpower to police rules requiring every vehicle
to go in for testing and mandatorily removing super emitters
(extremely high-emission vehicles).

Enforcement of the program is the responsibility of the DPS,
TxDOT, and the commission. Vehicles registered in an I/M
program area must comply with the safety and emissions testing
program to be issued a safety certificate. The commission,
TxDOT, and DPS implemented a vehicle re-registration denial
enforcement element for vehicles that fail to comply with
the emissions testing program. Remote sensing is used to
identify high-emitting vehicles commuting into an area and as
an additional enforcement mechanism to identify high-emitting
vehicles that have not complied with the program. Once a
high-emitting vehicle is identified, the owner of the vehicle is
instructed by written notice from the DPS to bring the vehicle in
to a state-certified emissions testing station for a verification
emissions test and to make necessary repairs to bring the
vehicle into program compliance. Failure to comply with the

notice is a Class C misdemeanor. Local law enforcement
officials are responsible for ensuring that vehicles operating
on public roads have a valid registration sticker and safety
certificate.

TADA and four individuals commented that small business
owners will decline to participate is an ASM program because
the equipment is more expensive, higher wages will have to be
paid for more qualified inspectors, and insurance and liability
claims will increase due to dynamometer testing.

The commission adjusted the proposed emissions test fee for
the new program in order to cover additional costs involved in
the use of loaded mode test equipment. These increased costs
include labor, training, warranties, insurance, and consumable
items (such as calibration gases) used in conducting emissions
tests. Based on internal cost analysis of the proposed loaded
mode testing program, the commission approved a $22.50
emissions test fee for the new program. According to the cost
analysis study at a fee of $22.50/test, for a station to break
even in five years, based just on equipment cost of $40,000, a
station must perform about 43 emissions test per month. For
a station to break even in five years based on equipment cost
combined with an average monthly operating cost of $1,000,
a station must perform about 94 tests per month. Continued
participation in the program as it evolves will be a business
decision made by each individual station owner. However, staff
are in discussion with analyzer manufacturers to devise ways
to relieve the economic burden for inspection station operators
at the outset of the program.

One individual stated opposition to the proposed vehicle inspec-
tion program for the DFW area, because the program has too
high of a financial burden on individuals that must drive older,
less efficient vehicles for their livelihood.

Vehicles that are properly maintained should have no problem
passing the emissions test regardless of their age. In the event
that repairs are necessary, the commission acknowledges that
these vehicle repairs may be costly, but there are mechanisms
in place (waivers and extensions) that help alleviate the cost
of emissions repairs for those who need help. The vehicle
emissions testing program includes two waiver options: the
minimum expenditure waiver and the individual vehicle waiver.
The minimum expenditure waiver is available to those who
have made repairs to their vehicle within the established criteria
and met the dollar limits established by EPA rule. The
individual vehicle waiver is for those who cannot meet emissions
standards despite every reasonable effort by the motorist. In
addition to these two waivers, the low-income time extension
is available for those who can demonstrate a financial inability
to either afford adequate repairs or to meet the applicable
minimum expenditure waiver amount. The waivers are a way
to ensure that motorists who are making a "good faith" effort
to comply with the I/M program requirements do not incur
excessive repair costs, are not excessively inconvenienced, or
are not denied re-registration of their vehicle.

Cleburne and Greenville supported the use of OBD testing
systems on gasoline-powered on-road vehicles; however, along
with the Hood County, they commented that the requirements
to do ASM testing in an I/M program will be burdensome to
the small businesses and citizens of rural counties and will not
be cost effective for an inspection facility due to the relatively
low number of vehicles registered in rural counties. Additionally,
the commenters stated that ASM testing should be limited to the
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four designated nonattainment counties. Since those comments
were submitted the City of Cleburne has submitted a resolution
requesting inclusion in the proposed I/M program which includes
ASM testing.

An OBD test will achieve significant NO
x

reductions, but can
only be conducted on 1996 and newer model year vehicles
that are equipped with an OBD system. Pre-1996 model year
vehicles must also be subject to a test capable of achieving
NO

x
reductions to help attain the necessary NO

x
reductions in

the DFW nonattainment area. A loaded test, such as ASM,
is needed to achieve NO

x
reductions for pre-1996 vehicles.

The ASM test achieves modeled VOC and NO
x

reductions
comparable to those achieved by an IM-240 test but at less
than one-third of the cost.

Based on information from ASM type testing equipment manu-
facturers, the commission estimates that stations would need to
purchase new ASM or similar equipment for roughly $40,000.
Participation in the program as it evolves will be a business de-
cision made by each individual station owner. However, staff
is in discussion with analyzer manufacturers to devise ways to
relieve the economic burden for inspection station operators at
the outset of the program.

Expansion of the program into surrounding CMSA counties
is necessary for reduction of NO

x
emissions to be able to

demonstrate attainment with the NAAQS for ozone for the DFW
nonattainment area. Since they have opted in, the program will
cover Johnson County including the City of Cleburne.

One individual commented that the future implementation of
OBD III will virtually eliminate vehicle emissions testing before
new testing machines required by the proposal have a chance
to pay a break-even return on investment.

OBD-III was a pilot program in California that tested the feasi-
bility of using on-vehicle radio transponders in conjunction with
roadside readers, station networks, and satellites to monitor and
download OBD fault codes directly to regulators. The transmis-
sion of fault codes would be in real-time and would decrease
the time between fault detection and the repair of the vehicle.
Although the technology is available to support an OBD-III pro-
gram, there are several legal and public hurdles that would make
it difficult for this type of testing system to be supported by the
public. While the EPA requires OBD testing for model year 1996
and newer vehicles commencing by January 1, 2001, the com-
mission has no plans to implement an OBD-III type test.

Waxahachie requested that a vehicle I/M program consisting of
an OBD test only and not an ASM test be implemented within
the City of Waxahachie. Subsequently, the city submitted a
resolution requesting inclusion in the ASM and OBD program.

The commission believes there is a need to conduct emissions
testing on pre-1996 vehicles, to which OBD is not applicable,
in order to achieve the necessary NO

x
emission reductions for

a program area. The commission does not have the authority
to implement an I/M program confined within the boundaries
of a single city. The Texas Transportation Code, §548.301(b)
and the Texas Health and Safety Code, §382.037(c) allow the
commission to establish by rule an I/M program at the county
level, provided the county and its most populous municipality
adopt a resolution requesting such a program. Since both
Waxahachie and Eillis County have submitted such resolutions,
the program will be implemented throughout Ellis County.

AIAM supported the proposed ASM/OBD testing program with
the following provisions: exempt vehicles for testing until they
are five years old (except on change of ownership), test on a
biennial frequency, and require change of ownership testing.

The commission appreciates the support for the vehicle emis-
sions testing program. The emissions testing program tests
vehicles 2-24 years old. These vehicles account for the vast
majority of vehicles on the road and the vehicle miles trav-
eled, which have a direct correlation to the impact on air quality.
In reference to biennial testing, the emission reduction credits
achieved by any type of I/M program are reduced when imple-
mented as a biennial rather than annual test. In order to meet
attainment goals by 2007 for the DFW area, maximum emis-
sions reductions are required. Also, emissions testing is cur-
rently conducted as an integrated part of the safety inspection
which is required annually. For these reasons, the continuation
of annual testing is considered an integral part of a successful
I/M program. Test on resale is not necessary to meet the I/M
program requirements of the FCAA and does not produce addi-
tional modeled emissions reduction benefits. The commission
does recognize that the test on resale component is an addi-
tional enforcement tool and has consumer protection values,
and may consider this component in future program enhance-
ments.

TSIA recommended implementation of their Clean Cars 2000
I/M plan, which includes the following: (1) upgraded TX96
Two-Speed Idle analyzer; (2) a five-gas bench; (3) lower cut-
points for the TSI test; (4) OBD testing for 1996 and newer;
(5) gas tank/gas cap pressure test; (6) functional exhaust gas
recirculation (EGR) valve test; (7) model year coverage from
two years old to 1975 model year; (8) 0.5% waiver rate; (9)
30% failure rate for all models; (10) remote sensing of 15%
of vehicles in core counties and 10% of vehicles in commuter
area; (11) low-income assisted repair (wheels to work); (12)
statewide electronic transfer of safety/emission test data; (13)
a 98% compliance rate; and (14) expansion of testing program
to include additional counties divided into core, maintenance,
commuter, and transitional groups. TSIA also proposed specific
testing strategies for each group.

The Clean Cars 2000 Plan contains several elements common
to the commission safety and emissions testing program.
These include OBD test for 1996 and newer vehicles, check
engine light function check, visual emissions component check,
statewide gas cap pressure check, aggressive emissions repair
technician training, program evaluation through mass emissions
transient testing, and real-time transfer of emissions/safety data.
In addition to the design elements common to both programs,
TSIA recommended the following: (1) upgraded TX96 TSI
analyzer; (2) a five-gas bench; (3) lower cutpoints for the TSI
test; (4) gas tank/gas cap pressure test; (5) functional EGR
valve test; (6) model year coverage from two years old to
1975 model year; (7) 98% compliance rate; (8) 0.5% waiver
rate; (9) 30% failure rate for all vehicles; (10) remote sensing
of 15% of vehicles in core counties and 10% of vehicles in
commuter area; (11) low-income assisted repair (wheels to
work); (12) statewide electronic transfer of safety/emission test
data; and (13) expansion of testing program outside of state
recommended core counties.

Upgraded TX96 TSI Analyzer

TSIA made no mention of what type of upgrades would be
included in the upgrade from the TX96 to a TX2000 analyzer
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other than going to the five-gas bench. The commission
upgrade to analyzer equipment includes a five-gas bench,
dynamometer testing, OBD testing, tethered gas cap testing,
and bar code scanning.

Five-gas Bench

TSIA recommended the use of a five-gas bench with the
upgraded TSI emissions testing analyzers with OBD, in lieu of
upgrading existing testing equipment in the DFW region to a
loaded mode dynamometer test with OBD and for the proposed
TSI-plus OBD system in El Paso and Harris Counties. Using a
five-gas bench analyzer will allow for detection of NO

x
, but using

a TSI procedure does not allow the NO
x

to be quantified. Idling
vehicles do not produce much NO

x
. Only by putting a vehicle

under a load, transient or steady-state, can the vehicle engine
produce NO

x
in amounts similar to on-road conditions, and that

can be more accurately quantified. By placing the vehicle under
a load, the reproduction of high operating temperature and
pressure needed to quantify NO

x
is provided. Under the EPA

current MOBILE5 model, the state would receive no more NO
x

benefits from implementing the TSI/five-gas bench combination
than for implementing the current TSI test.

Lower Cutpoints for Two-speed Idle Test

The current TSI test uses the default cutpoints set by the EPA.
The MOBILE5 model does allow non-default cutpoints to be
entered for the TSI test; however, the EPA does not have a data
file containing credits for any cutpoints other than the default.
For this reason, an alternate data file would have to be created
establishing credits for non-default cutpoints. Substantial testing
of vehicles and justification for the alternate credits at tighter
cutpoints would be required for the EPA to accept the new
cutpoints. However, lowering the TSI cutpoints will not allow the
measurement of NO

x
because when the vehicle engine is idling,

the temperature and pressure in the combustion chambers are
not high enough to produce a sufficient amount of measurable
NO

x
.

Gas Tank/Gas Cap Pressure Test

Based on conversations with representatives from Snap-on
Diagnostics, gas tank pressure/purge test cannot be added to
the current analyzers used for the TSI test because of software
problems and conflicts. The cost to add the pressure/purge test
to ASM type units would be approximately $2,100. Although
this test would be effective in detecting fugitive HC emissions
escaping from bad gas tank caps or fractures in the tank system,
and would provide additional HC credits, the test would not
check or gain credit for NO

x
.

Functional EGR Valve Test

According to the EPA, performance of a functional EGR test
does not provide any NO

x
credits beyond what is given for the

visual EGR check already existing in the current TSI test. Re-
search indicates a visual or functional EGR check may detect
malfunctions in model year 1980 and older vehicles. However,
in newer technology vehicles the exhaust gas recirculation sys-
tem is a more integral process of the engine, so a functional or
visual check of just one component or valve cannot necessarily
indicate whether the EGR system is functioning properly. Also
according to the EPA, research indicates that EGR valve failure
does not necessarily lead to excess NO

x
emissions. For these

reasons, the EPA does not grant any additional NO
x
credit in the

MOBILE model for a functional EGR check. The commission
will include in its upcoming research on various loaded mode

test methodologies, such as ASM and BAR31, the effectiveness
of an EGR functionality test in achieving NO

x
reductions.

Model Year Coverage

TSIA proposed emissions testing on vehicles two years old to
the 1975 model year. The I/M program tests vehicles 2-24 years
old, which includes the testing of 1976 model year vehicles.
Inclusion of one additional year in testing coverage will make
no modeled difference in emission reductions. The registration
distributions used for MOBILE modeling group all vehicles 24
years and older together; therefore, modeling program coverage
of 2-24 years will give the same results as modeling program
coverage of 2-25 years. Even modeling program coverage of
2-23 years, so that the 24 and older group is not included in
testing, has only a slight impact on reduction credits because
there is such a small percentage of vehicles in the 24 and older
grouping (only 1.4% of light-duty gas vehicles in the Dallas/
Tarrant registration distribution).

98% Compliance Rate

The default compliance rate in the MOBILE model is 96%. This
default rate is normally used for modeling purposes. Current
I/M program data and a 1996 vehicle safety inspection sticker
compliance rate survey for Dallas, El Paso, Harris, and Tarrant
Counties (Appendix J of the SIP) suggests a compliance rate
of approximately 96%. Compliance rate data collected by the
commission does not support the use of a compliance rate
higher than 96% for modeling purposes, and the commission
will continue to monitor compliance rate data.

0.5% Waiver Rate

TSIA proposed a waiver rate of 0.5%. A default waiver rate of
3.0% is normally used in modeling scenarios. The actual waiver
rate for the current TSI program is approximately 0.25%. An
increase in the waiver rate is expected with the implementation
of a $450 minimum expenditure waiver amount in all I/M
program areas.

30% Failure Rate for All Vehicles

MOBILE modeling requires input of a stringency rate which
refers to the initial test failure rate for pre-1981 model year
passenger cars and pre-1984 light-duty trucks. The stringency
rate is used in the model to determine the credits obtained
for the emissions testing of these older model vehicles. The
default stringency rate used in modeling is 20%. The TSIA
program calls for a 30% failure rate for all vehicles. More
stringent cutpoints would have to be implemented to realize
an increased failure rate for a TSI test. The current TSI test
uses the default cutpoints set by the EPA. The MOBILE5 model
does allow non-default cutpoints to be entered for the TSI test;
however, the EPA does not have a data file containing credits
for any cutpoints other than the default. For this reason, an
alternate data file would have to be created establishing credits
for non-default cutpoints. Substantial testing and justification
for the alternate credits at tighter cutpoints would be required
for the EPA to accept the new cutpoints. Tightening the TSI
cutpoints still will not address the need for NO

x
reductions. The

TSI test does not allow for the measurement of NO
x

because
when the vehicle engine is idling, the temperature and pressure
in the combustion chambers are not high enough to produce a
sufficient amount of measurable NO

x
.

Remote Sensing of 15% of Vehicles in Core Counties and 10%
of Vehicles in Commuter Area
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The I/M program uses remote sensing to identify high-emitting
vehicles commuting into nonattainment areas. The state will
increase the use of remote sensing in all program areas to
detect any high emitting vehicles, not just those commuting.
The EPA plans to include the capability for modeling remote
sensing programs in MOBILE6 which is still being developed.
Remote sensing of vehicles registered within the I/M counties is
used as an enforcement tool, and therefore does not gain any
further emissions reduction credit.

Low Income Assisted Repair (Wheels to Work)

A low-income repair assistance program could potentially re-
duce the number of low income time extensions and minimum
expenditure waivers issued and possibly increase compliance
with the program. No direct credits for a low income repair as-
sistance program can be modeled in the MOBILE model; how-
ever, the waiver rate and compliance rate can be adjusted.

Statewide Electronic Transfer of Safety/Emission Test Data

During the Texas 76th Legislative Session, the legislature
attempted to implement automation of the safety test statewide;
however, the measure was vetoed by the governor. TSIA stated
that implementation of electronic transfer of safety/emission test
data would eliminate the need for registration denial. The
commission does not believe this to be the case. Registration
denial is one of the enforcement components of the emission
testing program and is required by the EPA.

Expansion of Testing Program Outside of State Recommended
Core Counties

Expansion of the I/M program to include emissions testing in
Bexar, Brazoria, Travis, Waller, Ellis, Henderson, Hood, Hunt,
Johnson, Kaufman, Parker, Rockwall, Wise, Bastrop, Caldwell,
Comal, Guadalupe, Gregg, Harrison, Hays, Nueces, Rusk, San
Patricio, Smith, and Upshur Counties as suggested by TSIA,
is beyond the scope of this rulemaking and would require
legislative authority absent a federal requirement. However, the
Texas Transportation Code, §548.301(b) and the Texas Health
and Safety Code, §382.037(c) allow the commission to establish
by rule an I/M program in any county provided the county and its
most populous municipality adopt a resolution requesting such a
program. The commission has included every county for which
these resolutions have been submitted.

One individual stated that annual vehicle emissions testing is
an inconvenience because people must drive to a test station
when there is remote sensing technology that could screen out
clean vehicles from the outset.

Implementation of a decentralized system of inspection stations
was selected as the best method to ensure availability of a
sufficient number of testing facilities throughout the participating
counties. "Clean-screening," or exempting clean vehicles from
annual emissions testing using remote sensing, is under study
in other states and may be available in the future provided the
technology is proven both reliable at correctly identifying vehicle
emissions and cost- effective to the citizens of Texas.

One individual expressed concern that too much emphasis
is being placed on the inspection side of I/M instead of on
maintenance.

Effective emission-related repairs are essential to the overall
goals of the Texas I/M program. The inspection process
alone will only identify those vehicles that have unacceptable
emissions levels. Pollution from mobile sources is reduced only

through effective emissions repairs. The commission agrees
than an effective maintenance program will result in substantial
reductions in emissions from motor vehicles.

One individual supportrf centralized testing, and expressed
concern about fraud and enforcement.

The commission believes a decentralized test network is more
acceptable to the public. The current decentralized I/M pro-
gram has mechanisms in place to prevent fraud and ensure
compliance, such as referee challenge facilities, citations, fines,
registration denial, and covert audits.

Lewisville supported OBD testing beginning in 2001; however,
they proposed that ASM with V

MAS
be adopted no earlier than

2003, and only if the EPA provides information that the air quality
in the North Texas CMSA is not improving.

The commission appreciates the city’s support of OBD testing
which will be implemented in Dallas, Tarrant, Harris, and El
Paso Counties beginning in January 2001. In order to help
achieve the NO

x
emissions reductions needed for the DFW area

to demonstrate ozone attainment, a loaded mode test like ASM
testing in conjunction with OBD testing will be implemented in
Dallas, Tarrant, Denton, and Collin Counties beginning May 1,
2002, and in Ellis, Johnson, Kaufman, Parker, and Rockwall
Counties beginning May 1, 2003. In its effort to ensure that
the SIP strategies impose no more burden than necessary
to protect health and welfare, the commission decided not to
include the counties of Hunt, Hood, and Henderson as affected
counties of these rules due to their limited impact on the
air quality within the DFW nonattainment area. Due to the
relatively low population, percentage of commuters, and growth
rate of these counties, the commission re-evaluated the need
for implementing the rules in these three counties. The re-
evaluation included new photochemical modeling runs which
applied this rule in the nine remaining counties only. The
results of these runs indicated a minor impact of including Hunt,
Hood, and Henderson Counties in these rules, but also showed
that the area could demonstrate attainment of the NAAQS
without those reductions in emissions. However, other control
measures which were proposed for these counties do have
measurable benefits for attainment of the NAAQS.

In regard to the use of a loaded mode test like ASM with V
MAS

,
there is currently no additional modeled benefit for using V

MAS
.

However, as technology evolves, the agency will continue to
evaluate technological advances in emissions testing to ensure
the best possible testing methodologies and equipment are
considered in future program development. Ozone levels will
continue to be monitored at designated sites throughout the
state using special ambient air monitoring equipment.

One individual stated that testing a car on a dynamometer
requires individuals who are very knowledgeable in running a
dynamometer and suggested that the commission come up with
a proposal to get cars tested annually and tuned-up because
this will reduce emissions.

An intensive training program will be implemented for all inspec-
tors operating a dynamometer type emissions test. A training
program will include proper use, safety, and calibration of dy-
namometers. Currently, all subject vehicles registered in and
operated more than 60 calendar days a year in an I/M program
area are required to take an emissions test. As a result of emis-
sions testing, failing vehicles are required to be repaired. The
repair may involve a tune-up, or replacement of an emissions-
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related part in order to comply with emissions testing require-
ments.

State Compliance

The EPA expressed concern that the state must obtain the nec-
essary commitments from the outlying counties to implement
the proposed vehicle I/M program, or will be required to make
up equivalent emission reductions from other sources.

The commission believes the SIP and rule packages being
adopted, which includes a revised I/M program, will achieve the
emission reductions needed for the DFW area to demonstrate
attainment. The commission also believes the counties and
most populous municipalities within the EDFW program area
are committed to participating in the revised I/M program.
However, an I/M program will not be implemented in any of
the counties that comprise the EDFW program area until the
county and its most populous municipality submit a resolution
requesting the program.

Motorist Compliance

One individual commented that no one in El Paso or the federal
government certifies that vehicles owned by military personnel
have the required pollution control equipment upon return to
Texas.

Current commission rules state that federal employees must
show proof of compliance with I/M program requirements if their
stay on the federal facility exceeds 60 calendar days per year.
The federal government also requires that all vehicles owned by
service members entering the United States be equipped with
a catalytic converter. All vehicles registered in Texas must pass
an annual safety inspection which includes a visual inspection
to assure all required pollution control equipment is present and
shows no evidence of tampering. TxDOT requires that vehicles
displaying Armed Forces license plates to register their vehicle
within 45 days upon entering the state. If the service member
displays foreign plates, i.e., German plates, the member must
register the vehicle immediately and meet all pollution control
and emission requirements.

Four individuals expressed concern that older model vehicles
may be denied registration or scrapped because the owners are
unable to afford repairs and cannot afford the cost of a newer
vehicle, and that the test is unreliable so a new vehicle may not
pass.

Motorists will not be required to scrap their vehicles. Vehicles
that are properly maintained should have no problem passing
the emissions test. In the event that repairs are necessary, the
commission acknowledges that these vehicle repairs may be
costly, but there are mechanisms (waivers and extensions) in
place that help alleviate the up-front cost of emissions repairs.
The vehicle emissions testing program includes two waiver
options: the minimum expenditure waiver and the individual
vehicle waiver. The minimum expenditure waiver is available
to those who have made repairs to their vehicle within the
established criteria and met the dollar limits established by EPA
rule. The individual vehicle waiver is for those motorists who
cannot meet emissions standards despite every reasonable
effort. In addition to these two waivers, the low income
time extension is available for those who can demonstrate a
financial inability to either afford adequate repairs or to meet the
applicable minimum expenditure waiver amount. This extension
is available for only one test cycle and may not be issued to
the same vehicle two test cycles in a row. The waivers are

a way to ensure that motorists who are making a "good faith"
effort to comply with the I/M program requirements do not incur
excessive repair costs, are not excessively inconvenienced, or
are not denied re-registration of their vehicle.

Regarding test reliability, the EPA has approved both ASM
and TSI testing methodologies in a number of I/M programs
nationwide. Any subject vehicle that does not meet the vehicle
emissions requirements of these tests will fail regardless of the
age of the vehicle.

Two individuals recommended that the police issue tickets to
motorists in the 12-county DFW area who are driving visibly
smoking vehicles.

Texas Transportation Code, Chapter 548, Subchapter F,
§548.306, specifies that a motor vehicle registered in an
ozone nonattainment area commits an offense if visible smoke
remains suspended in the air ten or more seconds before fully
dissipating. Therefore, law enforcement personnel may issue
a citation to the registered owner of a vehicle that produces
excessive visible smoke. In addition, a law enforcement officer
who has probable cause to believe that this offense has been
committed, has the authority to issue the driver of the vehicle
an informative citation and explain that the registered owner of
the vehicle may receive notice in the mail about the violation.
Addionally, 30 TAC §111.111(a)(5) states that motor vehicles
shall not have visible exhaust emissions for more than ten
consecutive seconds. This rule applies statewide and can be
enforced by local law enforcement agencies.

One individual commented that older cars do not necessarily
pollute, but that any car (new or old) that is poorly maintained
will pollute; and therefore, all motorists need to be responsible
for maintaining their vehicles.

The commission agrees that it is the responsibility of the
motorists to properly maintain their vehicles. A properly
maintained vehicle, old or new, should meet all emissions
requirements.

Modeling/Good Faith Efforts

TSIA and one individual stated that it is unclear that ASM testing
as proposed for the DFW area will have any positive effect
on cleaning the air, and commented that the EPA should be
required to prove that ASM testing will provide the pollution
reductions claimed in the EPA MOBILE model.

The EPA requires that states use the most current version of
their MOBILE model to estimate the emissions reduction credits
achieved by I/M programs. In the MOBILE5 model, an ASM-2
(50/15-25/25) test using start-up cutpoints achieves VOC and
NO

x
reductions comparable to those achieved by an IM-240

test at start-up cutpoints. EPA devised the I/M credits for ASM
test procedures based on a combination of the data from the
California El Monte Study and EPA testing in Phoenix, Arizona.
The commission believes that a loaded test, such as ASM,
will achieve significantly more real-world NO

x
reduction benefits

than the TSI test.

Geographic Coverage

One individual requested to know if the impact of the vehicles
from surrounding communities has been evaluated and if any
ideas or plans are being presented to deal with this aspect of
the pollution problem in the DFW Metroplex.
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The emissions from vehicles in the surrounding communities
and counties (Collin, Denton, Parker, Hood, Johnson, Ellis,
Henderson, Kaufman, Rockwall, Hunt) have been considered in
planning the I/M program. Currently in the DFW area, vehicle
emissions testing is limited to Dallas and Tarrant counties. The
I/M program has been modified to include Collin and Denton
Counties beginning May 1, 2002; and Parker, Johnson, Ellis,
Kaufman, and Rockwall Counties beginning May 1, 2003. The
I/M program will continue to include remote sensing to identify
high-emitting commuting into the area. In addition, remote
sensing of vehicles operating within I/M program areas will also
be conducted.

In its effort to ensure that the SIP strategies impose no more
burden than necessary to protect health and welfare, the
commission decided not to include the counties of Hunt, Hood,
and Henderson as affected counties of these rules due to their
limited impact on the air quality within the DFW nonattainment
area. Due to the relatively low population, percentage of
commuters, and growth rate of these counties the commission
re-evaluated the need for implementing the rules in these
three counties. The re-evaluation included new photochemical
modeling runs which applied these rules in the nine remaining
counties only. The results of these runs indicated a minor
impact of including Hunt, Hood, and Henderson Counties in
these rules, but also showed that the area could demonstrate
attainment of the NAAQS without those reductions in emissions.
However, other control measures which were proposed for
these counties do have measurable benefits for attainment of
the NAAQS.

Dallas, SCATC, SPAC, and 18 individuals expressed favor
for a mandatory I/M program in the 12-county DFW CMSA.
Additionally, Dallas supported remote sensing in the 12-county
DFW CMSA.

The commission agrees that an I/M program in the DFW
program area is vital to the overall success of a clean air
strategy. In order to help achieve the NO

x
emissions reductions

needed for the DFW area to demonstrate ozone attainment,
a loaded mode test like ASM testing in conjunction with OBD
testing will be implemented in Dallas, Tarrant, Denton, and
Collin Counties beginning May 1, 2002. The commission
cannot mandate surrounding counties unless the county and
the most populous municipality have submitted a resolution to
the commission requesting inclusion in the Texas I/M program.

The commission agrees that remote sensing has a useful role
to play in detecting high- emitting vehicles in the I/M program
areas, and the I/M program will continue to use remote sensing
to identify gross polluters.

Other Issues

Four individuals commented that stricter vehicle emission stan-
dards would not help clean the air in El Paso County unless ve-
hicles from New Mexico and Cuidad Juarez, Chihuahua, Mexico
that come into El Paso County are required to meet the same
standards.

The suggestion that vehicles from New Mexico, Cuidad Juarez,
and Chihuahua, Mexico meet the same standards is beyond the
scope of this rulemaking; therefore, the commission made no
change in response to this comment.

Two individuals commented that tougher testing is not needed
to find polluters, but that once a polluting vehicle is identified by

the current testing program it should not be allowed to continue
operating because it costs too much to fix.

The commission is adopting an emissions testing system that
has the capability to identify NO

x
emissions. The current TSI

analyzer is not capable of testing for NO
x

emissions. The
loaded mode type test in conjunction with the implementation of
OBD testing will allow for the identification of vehicles emitting
excess HC, CO, and/or NO

x
. If a vehicle fails the emissions

test for any pollutant, the vehicle must be repaired and pass
a re-test or qualify for a low-income time extension, individual
vehicle waiver, or a minimum expenditure waiver. A waiver
or extension does not exempt a motorist from meeting the
requirements of the I/M program, but rather gives the individual
the time necessary to properly have the vehicle repaired. In
addition, waivers are a way to ensure that motorists are making
a "good faith" effort to comply with the I/M program requirements
and do not incur excessive repair costs, are not excessively
inconvenienced, or denied re-registration of their vehicle. Since
waivers or extensions are not extended past one test cycle, a
non-compliant vehicle must be brought into compliance or the
vehicle cannot be legally driven on public roadways. Vehicles
that do not meet the safety and emission test requirements are
not issued a safety certificate and will be denied re-registration.

Pennzoil/Quaker State requested the commission petition the
EPA to coordinate corporate average fuel economy testing with
the time of the recommended oil change to capture the true fuel
economy of the engine.

The suggestion is beyond the scope of this rulemaking.

One individual wanted to mandate that every vehicle (personal
or commercial) receive a thorough, patented "Best Engine
Care"(BEC) engine cleaning every three years or 30,000 miles,
which ever comes first.

The suggestion to mandate a BEC maintenance procedure that
motorists must adhere to is beyond the scope of this rulemaking.

Subchapter A. DEFINITIONS
30 TAC §114.2

STATUTORY AUTHORITY

The amendment is adopted under the Texas Water Code,
§5.103, which provides the commission the authority to adopt
rules necessary to carry out its powers and duties under the
TWC. The amendment is also adopted under the Texas Health
and Safety Code, Texas Clean Air Act (TCAA), §382.011, which
provides the commission the authority to control the quality of
the state’s air; §382.012, which provides the commission the
authority to prepare and develop a general, comprehensive
plan for the control of the state’s air; §382.017, which pro-
vides the commission the authority to adopt rules consistent
with the policy and purposes of the TCAA; §382.019, which
provides the commission the authority to adopt rules to control
and reduce emissions from engines used to propel land ve-
hicles; §§382.037-382.038, which provide the commission the
authority by rule to establish, implement, and administer a pro-
gram requiring emissions-related inspections of motor vehicles
to be performed at inspection facilities consistent with the re-
quirements of the FCAA; and §382.039, which provides the
commission the authority to coordinate with federal, state, and
local transportation planning agencies to develop and imple-
ment transportation programs and other measures necessary
to demonstrate and maintain attainment of NAAQS and to pro-
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tect the public from exposure to hazardous air contaminants
from motor vehicles.

§114.2. Inspection and Maintenance (I/M) Definitions.

Unless specifically defined in the TCAA or in the rules of the Texas
Natural Resource Conservation Commission (commission), the terms
used by the commission have the meanings commonly ascribed to
them in the field of air pollution control. In addition to the terms
which are defined by the TCAA, the following words and terms, when
used in Subchapter C of this chapter (relating to Vehicle Inspection
and Maintenance), shall have the following meanings, unless the
context clearly indicates otherwise.

(1) Acceleration simulation mode (ASM-2) test - An
emissions test using a dynamometer (a set of rollers on which a test
vehicle’s tires rest) which applies an increasing load or resistance
to the drive train of a vehicle, thereby simulating actual tailpipe
emissions of a vehicle as it is moving and accelerating. The ASM-2
vehicle emissions test is comprised of two phases:

(A) the 50/15 mode - in which the vehicle is tested on
the dynamometer simulating the use of 50% of the vehicle available
horsepower to accelerate at a rate of 3.3 miles per hour (mph) per
second at a constant speed of 15 mph; and

(B) the 25/25 mode - in which the vehicle is tested on
the dynamometer simulating the use of 25% of the vehicle available
horsepower to accelerate at a rate 3.3 mph per second at a constant
speed of 25 mph.

(2) Consumer Price Index - The Consumer Price Index
for any calendar year is the average of the Consumer Price Index for
all-urban consumers published by the Department of Labor, as of the
close of the 12-month period ending on August 31 of the calendar
year.

(3) Motorist - A person or other entity responsible for the
inspection, repair, and maintenance of a motor vehicle, which may
include, but is not limited to, owners and lessees.

(4) On-board diagnostic (OBD) system - The computer
system installed in a vehicle by the manufacturer which monitors
the performance of the vehicle emissions control equipment, fuel
metering system, and ignition system for the purpose of detecting
malfunction or deterioration in performance that would be expected
to cause the vehicle not to meet emissions standards.

(5) On-road test - Utilization of remote sensing technol-
ogy to identify vehicles operating within the inspection and main-
tenance program areas that have a high probability of being high-
emitters.

(6) Out-of-cycle test - Required emissions test not asso-
ciated with vehicle safety inspection testing cycle.

(7) Primarily operated - Use of a motor vehicle greater
than 60 calendar days per testing cycle in an affected county. Mo-
torists shall comply with emissions requirements for such counties.
It is presumed that a vehicle is primarily operated in the county in
which it is registered.

(8) Program area - County or counties in which the Texas
Department of Public Safety, in coordination with the commission,
administers the vehicle emissions inspection and maintenance pro-
gram contained in the revised Texas Inspection and Maintenance (I/
M) State Implementation Plan. These program areas include:

(A) the Dallas/Fort Worth (DFW) program area which
consists of the following counties: Dallas, Denton, Collin, and
Tarrant;

(B) the El Paso program area which consists of El Paso
County;

(C) the Houston/Galveston program area which con-
sists of Brazoria, Chambers, Fort Bend, Galveston, Harris, Liberty,
Montgomery, and Waller Counties; and

(D) the extended DFW (EDFW) program area which
consists of Ellis, Johnson, Kaufman, Parker, and Rockwall Counties.
These counties will become part of the program area as of May 1,
2003.

(9) Retests - Successive vehicle emissions inspections
following the failing of an initial test by a vehicle during a single
testing cycle.

(10) Testing cycle - Annual cycle commencing with the
first safety inspection certificate expiration date for which a motor
vehicle is subject to a vehicle emissions inspection.

(11) Two-speed idle inspection and maintenance test - A
measurement of the tailpipe exhaust emissions of a vehicle while the
vehicle idles, first at a lower speed and then again at a higher speed.

(12) Uncommon part - A part that takes more than 30 days
for expected delivery and installation, where a motorist can prove that
a reasonable attempt made to locate necessary emission control parts
by retail or wholesale part suppliers will exceed the remaining time
prior to expiration of the vehicle safety inspection certificate or the
30-day period following an out-of-cycle inspection.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002853
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: May 11, 2000
Proposal publication date: December 31, 1999
For further information, please call: (512) 239-0348

♦ ♦ ♦
Subchapter C. VEHICLE INSPECTION AND
MAINTENANCE
30 TAC §§114.50 - 114.53

STATUTORY AUTHORITY

These amendments are adopted under the Texas Water Code,
§5.103, which provides the commission the authority to adopt
rules necessary to carry out its powers and duties under the
TWC. The amendments are also adopted under the Texas
Health and Safety Code, Texas Clean Air Act (TCAA), §382.011,
which provides the commission the authority to control the qual-
ity of the state’s air; §382.012, which provides the commission
the authority to prepare and develop a general, comprehen-
sive plan for the control of the state’s air; §382.017, which pro-
vides the commission the authority to adopt rules consistent
with the policy and purposes of the TCAA; §382.019, which
provides the commission the authority to adopt rules to control
and reduce emissions from engines used to propel land ve-
hicles; §§382.037-382.038, which provide the commission the
authority by rule to establish, implement, and administer a pro-
gram requiring emissions-related inspections of motor vehicles
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to be performed at inspection facilities consistent with the re-
quirements of the FCAA; and §382.039, which provides the
commission the authority to coordinate with federal, state, and
local transportation planning agencies to develop and imple-
ment transportation programs and other measures necessary
to demonstrate and maintain attainment of NAAQS and to pro-
tect the public from exposure to hazardous air contaminants
from motor vehicles.

§114.50. Vehicle Emissions Inspection Requirements.

(a) Applicability. The requirements of this section and those
contained in the revised Texas Inspection and Maintenance (I/M) State
Implementation Plan (SIP) shall be applied to all gasoline-powered
motor vehicles 2-24 years old and subject to an annual emissions
inspection, beginning with the first safety inspection. Currently,
military tactical vehicles, motorcycles, diesel-powered vehicles, dual-
fueled vehicles which cannot operate using gasoline, and antique
vehicles registered with the Texas Department of Transportation are
excluded from the program. Safety inspection facilities and inspectors
certified by the Texas Department of Public Safety (DPS) shall inspect
all subject vehicles, in the following program areas in accordance with
the following schedule.

(1) All vehicles registered and primarily operated in
Dallas, Tarrant, Harris, and El Paso Counties shall be tested using
a two-speed idle (TSI) test through December 31, 2000.

(2) This paragraph applies to all vehicles registered and
primarily operated in the Dallas/Fort Worth (DFW) program area.

(A) Beginning January 1, 2001 through April 30,
2002, all 1996 and newer model year vehicles registered and primarily
operated in Dallas and Tarrant Counties equipped with on-board
diagnostic (OBD) systems shall be tested using EPA-approved OBD
test procedures in conjunction with a TSI test.

(B) Beginning January 1, 2001 through April 30, 2002,
all pre-1996 and older model year vehicles registered and primarily
operated in Dallas and Tarrant Counties shall be tested using a TSI
test. All vehicle emissions test stations must offer both TSI and OBD
tests to the public.

(C) Beginning May 1, 2002, all 1996 and newer model
year vehicles equipped with OBD systems shall be tested using EPA-
approved OBD test procedures in conjunction with an acceleration
simulation mode (ASM-2) test, or a vehicle emissions test that meets
SIP emissions reduction requirements and is approved by the EPA.

(D) Beginning May 1, 2002, all pre-1996 model year
vehicles shall be tested using the ASM-2 test, or a vehicle emissions
test that meets SIP emissions reduction requirements and is approved
by the EPA. All vehicle emissions test stations must offer both an
OBD test and ASM-2 test, or a vehicle emissions test that meets
SIP emissions reduction requirements and is approved by EPA, to the
public.

(3) This paragraph applies to all vehicles registered and
primarily operated in the extended DFW (EDFW) program area.

(A) Beginning May 1, 2003, all 1996 and newer model
year vehicles equipped with OBD systems shall be tested using
EPA-approved OBD test procedures in conjunction with an ASM-
2 test, or a vehicle emissions test that meets SIP emissions reduction
requirements and is approved by the EPA.

(B) Beginning May 1, 2003 , all pre-1996 and older
model year vehicles shall be tested using the ASM-2 test, or a vehicle
emissions test that meets SIP emissions reduction requirements and
is approved by the EPA. All vehicle emissions test stations must offer

both an OBD test and an ASM-2 test, or a vehicle emissions test that
meets SIP emissions reduction requirements and is approved by the
EPA, to the public.

(4) This paragraph applies to all vehicles registered and
primarily operated in Harris County of the Houston/Galveston (HGA)
program area.

(A) Beginning January 1, 2001, all 1996 and newer
model year vehicles equipped with OBD systems shall be tested using
EPA-approved OBD test procedures in conjunction with a TSI test.

(B) Beginning January 1, 2001, all pre-1996 and older
vehicles shall be tested using a TSI test. All vehicle emissions test
stations must offer both TSI and OBD tests to the public.

(5) This paragraph applies to all vehicles registered and
primarily operated in the El Paso program area.

(A) Beginning January 1, 2001, all 1996 and newer
model year vehicles equipped with OBD systems shall be tested using
EPA-approved OBD test procedures in conjunction with a TSI test.

(B) Beginning January 1, 2001, all pre-1996 vehicles
shall be tested using a TSI test. All vehicle emissions test stations
must offer both TSI and OBD tests to the public.

(b) Control requirements.

(1) No person or entity may operate, or allow the opera-
tion of, a motor vehicle registered in the DFW, EDFW, HGA, and El
Paso program areas which does not comply with:

(A) all applicable air pollution emissions control re-
lated requirements included in the annual vehicle safety inspection
requirements administered by DPS, as evidenced by a current valid
inspection certificate affixed to the vehicle windshield; and

(B) the vehicle emissions inspection and maintenance
requirements contained in this subchapter.

(2) All federal government agencies shall require a motor
vehicle operated by any federal government agency employee on any
property or facility under the jurisdiction of the agency and located in
a program area to comply with all vehicle emissions I/M requirements
contained in the revised Texas I/M SIP. Commanding officers or
directors of federal facilities shall certify annually to the executive
director, or appointed designee, that all subject vehicles have been
tested and are in compliance with the Federal Clean Air Act (42
United States Code, et seq.). This requirement shall not apply to
visiting agency, employee, or military personnel vehicles as long as
such visits do not exceed 60 calendar days per year.

(3) Any motorist in the DFW, EDFW, or El Paso program
areas or Harris County who has received a notice from an emissions
inspection station that there are recall items unresolved on their motor
vehicle, should furnish proof of compliance with the recall notice
prior to the next vehicle emissions inspection. The motorist may
present a written statement from the dealership or leasing agency
indicating that emissions repairs have been completed as proof of
compliance.

(4) A motorist whose vehicle has failed an emissions test
may request a challenge retest through DPS. If the retest is conducted
within 15 days of the initial inspection, the retest is free.

(5) A motorist whose vehicle has failed an emissions test
and has not requested a challenge retest or has failed a challenge
retest must have emissions-related repairs performed and must submit
a properly completed Vehicle Repair Form (VRF) in order to receive

25 TexReg 4028 May 5, 2000 Texas Register



a retest, a minimum expenditure waiver, or a parts availability time
extension.

(6) A motorist whose vehicle is registered in the DFW,
EDFW, HGA, or El Paso program areas and has failed an on-road
test administered by the DPS shall:

(A) submit the vehicle for an out-of-cycle vehicle
emissions inspection within 30 days of written notice by the DPS;
and

(B) satisfy all inspection, extension, or waiver require-
ments of the vehicle emissions I/M program contained in the revised
Texas I/M SIP.

(7) State, governmental, and quasi-governmental agencies
which fall outside the normal registration or inspection process shall
comply with all vehicle emissions I/M requirements contained in the
Texas I/M SIP for vehicles primarily operated in I/M program areas.

(c) Waivers and extensions. A motorist may apply to the
DPS for a waiver or an extension as specified in §114.52 of this title
(relating to Waivers and Extensions for Inspection Requirements),
which defer the need for full compliance with vehicle emissions
standards for a specified period of time after failing a vehicle
emissions inspection.

(d) Prohibitions.

(1) No person may issue or allow the issuance of a vehicle
inspection report (VIR), as authorized by DPS, unless all applicable
air pollution emissions control related requirements of the annual
vehicle safety inspection and the vehicle emissions I/M requirements
and procedures contained in the revised Texas I/M SIP are completely
and properly performed in accordance with the rules and regulations
adopted by DPS and the commission. Prior to taking any enforcement
action regarding this provision, the commission shall consult with
DPS.

(2) No person may allow or participate in the preparation,
duplication, sale, distribution, or use of false, counterfeit, or stolen
safety inspection certificates, VIRs, VRFs, vehicle emissions repair
documentation, or other documents which may be used to circumvent
the vehicle emissions I/M requirements and procedures contained in
the revised Texas I/M SIP.

(3) No organization, business, person, or other entity
may represent itself as an emissions inspector certified by the DPS,
unless such certification has been issued under the certification
requirements and procedures contained in the Texas Transportation
Code, §§548.401 - 548.404.

(4) No person may act as or offer to perform services as
a Recognized Emissions Repair Technician of Texas, (as designated
by DPS), without first obtaining and maintaining DPS recognition.

§114.51. Equipment Evaluation Procedures for Vehicle Exhaust Gas
Analyzers.

(a) Any manufacturer or distributor of vehicle testing equip-
ment may apply to the executive director of the Texas Natural Re-
source Conservation Commission (commission) or his appointee, for
approval of an exhaust gas analyzer or analyzer system for use in the
Texas Inspection and Maintenance (I/M) program administered by
the Texas Department of Public Safety. Each manufacturer shall sub-
mit a formal certificate to the commission stating that any analyzer
model sold or leased by the manufacturer or its authorized repre-
sentative and any model currently in use in the I/M program will
satisfy all design and performance criteria set forth in "Specifications
for Preconditioned Two Speed Idle Vehicle Exhaust Gas Analyzer

Systems for Use in the Texas Vehicle Emissions Testing Program,"
dated March 15, 2000, or in "Specifications for Acceleration Sim-
ulation Mode (ASM-2) Vehicle Exhaust Gas Analyzer Systems for
use in the Texas Vehicle Emissions Testing Program," dated March
15, 2000. Copies of these documents are available at the commis-
sion’s Central Office, located at 12100 Park 35 Circle, Austin, Texas
78753. The manufacturer shall also provide sufficient documentation
to demonstrate conformance with these criteria including a complete
description of all hardware components, the results of appropriate
performance testing, and a point-by-point response to each specific
requirement.

(b) All equipment shall be tested by an independent test
laboratory. The cost of the certification shall be absorbed by the
manufacturer. The conformance demonstration shall include, but is
not limited to:

(1) certification that equipment design and construction
conform with the specifications referenced in subsection (a) of this
section;

(2) documentation of successful results from appropriate
performance testing;

(3) evidence of necessary changes to internal computer
programming, display format, and data recording sequence;

(4) a commitment to fulfill all maintenance, repair, train-
ing, and other service requirements described in the specifications
referenced in subsection (a) of this section. A copy of the minimum
warranty agreement to be offered to the purchaser of an approved
vehicle exhaust gas analyzer shall be included in the demonstration
of conformance; and

(5) documentation of communication ability using proto-
col provided by the commission or the commission Texas Data Link
contractor.

(c) If a review of the demonstration of conformance and all
related support material indicates compliance with the criteria listed
in subsections (a) and (b) of this section, the executive director or his
appointee may issue a notice of approval to the analyzer manufacturer
which endorses the use of the specified analyzer or analyzer system
in the Texas I/M program.

(d) The applicant shall comply with all special provisions and
conditions specified by the executive director or his appointee in the
notice of approval.

(e) Any manufacturer or distributor which receives a notice
of approval from the executive director or his appointee for a vehicle
emissions test equipment for use in the Texas I/M program may be
subject to appropriate enforcement action and penalties prescribed in
the TCAA or the rules and regulations promulgated thereunder if:

(1) any information included in the conformance demon-
stration as required in subsection (b) of this section is misrepresented
resulting in the purchase or operation of equipment in the Texas I/
M program which does not meet the specifications referenced in sub-
section (a) of this section; or

(2) the applicant fails to comply with any requirement
or commitment specified in the notice of approval issued by the
executive director or implied by the representations submitted by the
applicant in the conformance demonstration required by subsection
(b) of this section; or

(3) the manufacturer or distributor fails to provide on-
site service response by a qualified repair technician within two
business days of a request from an inspection station, excluding
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Sundays, national holidays (New Year’s Day, Martin Luther King
Jr. Day, President’s Day, Memorial Day, Independence Day, Labor
Day, Veteran’s Day, Thanksgiving Day, and Christmas Day), and
other days when a purchaser’s business might be closed;

(4) the manufacturer or distributor fails to fulfill, on a
continuing basis, the requirements described in this section or in the
specifications referenced in subsection (a) of this section; or

(5) the manufacturer fails to provide analyzer software
updates within six months of request and fails to install analyzer
updates within 90 days of commission written notice of acceptance.

§114.53. Inspection and Maintenance Fees.
(a) The following fees must be paid for an emissions inspec-

tion of a vehicle at an inspection station. This fee shall include one
free retest should the vehicle fail the emissions inspection, provided
that the motorist has the retest performed at the same station where
the vehicle originally failed and submits, prior to the retest, a prop-
erly completed Vehicle Repair Form showing that emissions-related
repairs were performed and the retest is conducted within 15 days of
the initial emissions test.

(1) Through December 31, 2000, any emissions inspec-
tion station required to conduct a two-speed idle (TSI) test in accor-
dance with §114.50(a)(1) of this title (relating to Vehicle Emissions
Inspection Requirements) shall collect a fee of $13 and shall remit
$1.75 to the Department of Public Safety (DPS).

(2) Beginning January 1, 2001, any emissions inspection
station required to conduct a (TSI) test and on-board diagnostic
(OBD) test in accordance with §114.50(a)(2)(A) and (B), (4), and
(5) of this title shall collect a fee of $14 and shall remit $2.00 to the
DPS.

(3) Beginning May 1, 2002, any emissions inspection
station required to conduct an acceleration simulation mode test and
test in accordance with §114.50(a)(2)(C) and (D) of this title shall
collect a fee of $22.50 and shall remit $2.00 to the DPS.

(4) Beginning May 1, 2003, any emissions inspection sta-
tion required to conduct an acceleration simulation mode test and
OBD test in accordance with §114.50(a)(3) of this title shall collect
a fee of $22.50 and shall remit $2.00 to the DPS.

(b) The per-vehicle fee and the amount the inspection station
remits to the DPS for a challenge test, at an inspection station
designated by the DPS, shall be the same as the amounts set forth in
subsection (a) of this section. The challenge fee shall not be charged
if the vehicle is retested within 15 days of the initial test.

(c) Inspection stations performing out-of-cycle vehicle emis-
sions inspections for the state’s remote sensing element shall charge
a motorist for an out-of-cycle emissions inspection in the amount
specified in subsection (a) of this section, resulting from written no-
tification that subject vehicle failed on-road testing. If the vehicle
passes the vehicle emissions inspection, the vehicle owner may re-
quest reimbursement from DPS.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002854
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: May 11, 2000

Proposal publication date: December 31, 1999
For further information, please call: (512) 239-0348

♦ ♦ ♦
Chapter 114. CONTROL OF AIR POLLUTION
FROM MOTOR VEHICLES
The Texas Natural Resource Conservation Commission (com-
mission) adopts new §114.6 (Low Emission Fuel Definitions),
§114.312 (Low Emission Diesel Standards), §114.313 (Des-
ignated Alternative Limits), §114.314 (Registration of Diesel
Producers and Importers), §114.315 (Approved Test Meth-
ods), §114.316 (Monitoring and Recordkeeping Requirements),
§114.317 (Exemptions to Low Emission Diesel Requirements),
and §114.319 (Affected Counties and Compliance Dates). The
commission adopts these revisions to Chapter 114 and to the
State Implementation Plan (SIP) in order to control ground-level
ozone in the Dallas-Fort Worth (DFW) ozone nonattainment
area. Sections 114.6, 114.312, 114.314, 114.316, 114.317, and
114.319 are adopted with changes from the proposed text as
published in the December 31, 1999 issue of the Texas Reg-
ister (24 TexReg 11916). Section 114.313 and §114.315 are
adopted without changes and will not be republished.

Subchapter H is renamed to "Low Emission Fuels." New
Division 1 (Gasoline Volatility) includes existing §§114.301,
114.302, and 114.305-114.309 and new Division 2 (Low Emis-
sion Diesel) includes new §§114.312-114.317 and 114.319.
Subchapter A (Definitions) includes new §114.6.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES

The DFW ozone nonattainment area, an area defined by
Collin, Dallas, Denton, and Tarrant Counties, was originally
designated "moderate" under the Federal Clean Air Act (FCAA)
Amendments of 1990 (42 United States Code (USC)) and
thus was required to attain the one-hour national ambient air
quality standard (NAAQS) for ozone by November 15, 1996.
As required by the FCAA, the state submitted an attainment
demonstration plan in 1994 which projected attainment of the
ozone NAAQS by 1996. This plan was based on a volatile
organic compound (VOC) reduction strategy. DFW did not attain
the ozone NAAQS in 1996. The United States Environmental
Protection Agency (EPA) is authorized to redesignate an area
to the next higher classification ("bump up") if the area fails to
attain by the required date. In March 1998, in accordance with
42 USC, §7511(b)(2), the EPA reclassified the DFW area from
moderate to serious, based on monitored exceedances of the
ozone NAAQS between 1994 and 1996. The reclassification
required the state to submit a revised SIP that demonstrates
that the ozone NAAQS will be met in DFW by November 15,
1999. Because the DFW area continued to exceed the ozone
NAAQS in 1999, the EPA may bump up the area to the severe
classification. Regardless, the EPA and 42 USC, §7410 and
§7502(a)(2), require the state to submit a revised SIP which
demonstrates that the area will attain the ozone NAAQS as
expeditiously as practicable. The rules adopted for DFW in this
notice are one element of the ozone attainment demonstration
SIP for DFW being adopted concurrently in this issue of the
Texas Register. The commission plans to submit this SIP to
the EPA in April, 2000.

In 1996, the commission began to develop new modeling for
the DFW area and now is using newer air quality models
with improved meteorological and emission inputs. The newer
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modeling since 1996 shows that reductions of oxides of nitrogen
(NO

x
) in the DFW area and regionally will be necessary to

attain the ozone NAAQS. The current modeling also shows
that achieving the ozone NAAQS in the DFW area will require
strenuous effort because the area’s rapid growth has resulted
in increasing amounts of emissions due to increased levels
of activity in the area. The emissions from increased activity
are offsetting the emission reductions being achieved from
new emission standards applicable to the on-road and non-
road engine source categories which dominate the emissions
inventory in the DFW area.

The emission reduction requirements adopted as part of this
SIP package are the outcome of a development process
which involved the EPA, the commission, local elected officials,
citizens, industrial stakeholders, air quality researchers, and
hired consultants. Local officials from the DFW area have
formally submitted a resolution to the commission requesting
the inclusion of many specific emission reduction strategies,
including the one contained in these rules.

The NO
x

reductions required for the area to attain the ozone
NAAQS have been estimated by extensive use of sophisticated
air quality grid modeling which, because of its scientific and
statutory grounding, is the chief policy tool for designing emis-
sion reductions. Title 42 USC, §7511a(c)(2), requires the use
of photochemical grid modeling for ozone nonattainment areas
designated serious, severe, or extreme. The modeling has been
conducted with input from a technical advisory committee. Hun-
dreds of emission control strategies were considered in devel-
oping the modeling. Varying degrees of reductions from point
sources and mobile sources were analyzed in at least forty
modeling iterations, to test the effectiveness of different NO

x

reductions. The attainment demonstration modeling submitted
for public hearing and comment concurrently with these rules
shows that, in order for DFW to achieve the ozone NAAQS by
2007, almost all of the practicably achievable NO

x
reductions

are necessary from each emission source category, including
reductions from counties surrounding the DFW nonattainment
area. Therefore, each strategy, including the reductions re-
quired by this rulemaking, is crucial to meet federal require-
ments for the DFW nonattainment area.

These adopted rules are one element of the control strategy
for the DFW Attainment Demonstration SIP. The purpose of
these rules is to establish a low emission diesel (LED) fuel air
pollution control strategy in nine-counties of the DFW area to
reduce NO

x
necessary for the counties included in the DFW

nonattainment area to be able to demonstrate attainment with
the ozone NAAQS.

These adopted rules implement an LED fuel program requiring
diesel fuel used for both on-road and off-road applications to
meet the LED standards. The LED fuel will lower the emissions
of NO

x
and other pollutants from fuel combustion. Because

NO
x

is a precursor to ground-level ozone formation, reduced
emissions of NO

x
will result in ground-level ozone reductions.

To comply with the state LED regulations, diesel fuel producers
and importers must ensure diesel fuel distributed to the LED fuel
zone meets the specifications stated in these rules. The rules
require that diesel fuel produced for delivery and ultimate sale
to the consumer in the affected area does not exceed 500 parts
per million (ppm) sulfur, must contain less than 10% by volume
of aromatic hydrocarbons, and must have a cetane number of
48 or greater. Also, the rules require diesel fuel producers and

importers who provide fuel to the affected areas to register with
the commission and provide quarterly status reports.

The new rules require LED fuel in nine counties of the DFW area
which includes Collin, Dallas, Denton, Ellis, Johnson, Kaufman,
Parker, Rockwall, and Tarrant Counties.

The commission is aware that the EPA is currently evaluating
the feasibility and effectiveness of revising nationwide diesel
sulfur controls. If the outcome of these evaluations is a federal
rule which covers the areas in Texas impacted by this rule, and
the federal rule is at least as stringent as these rules, then
the commission will consider compliance with the national rule
equally effective and may repeal the state sulfur requirements
for diesel fuel.

The North Texas Clean Air Steering Committee (steering com-
mittee) representing the DFW ozone nonattainment area coun-
ties requested an air pollution control strategy involving the use
of an LED fuel to reduce NO

x
and other emissions necessary

for the counties included in the DFW ozone nonattainment area
to be able to demonstrate attainment with the ozone NAAQS.

At the request of the steering committee, the commission
developed an LED fuel ozone control strategy which requires
diesel fuel content limits more restrictive than federal diesel
fuel regulations. The federal regulations governing diesel fuel
quality in Title 40 Code of Federal Regulations (40 CFR) Part
80 (Regulation of Fuels and Fuel Additives), §80.29 (Controls
and Prohibitions on Diesel Fuel Quality), establish limits for
fuel content for diesel fuel used in on-road motor vehicle
applications. These regulations limit sulfur in on-road diesel fuel
to 500 ppm and allow the producer to choose between meeting
a minimum cetane number of 40 or a maximum aromatic
hydrocarbon content of 35% by volume. However, the EPA does
not regulate the fuel content for non-road diesel fuel. Therefore,
since there is currently no federal limit on the content of non-
road diesel, the state has the authority to control the fuel content
and the LED fuel requirements developed by the commission
for this NO

x
emission reduction strategy will result in a change

to the sulfur, aromatic hydrocarbon, and cetane content levels
in non-road diesel fuel. Thus, diesel fuel used for both on-
road motor vehicles and off-road diesel engines is subject to
the same LED fuel requirements developed for this strategy.
The commission is submitting, as part of the SIP, concurrent
with this rulemaking, a request for a waiver in accordance with
the 42 USC, §7545(C)(4)(c), for the on-road portion of this rule.
The commission does not believe a waiver is needed for the
non-road portion of this rule. This SIP submittal is available to
the public by contacting Heather Evans at (512) 239-1970.

Modeling performed for the steering committee assessing the
benefits of this NO

x
emission reduction strategy demonstrated

that significant emission reductions could be achieved from us-
ing a low aromatic hydrocarbon/high cetane diesel fuel as spec-
ified by the commission’s LED fuel requirements. By the year
2007, the LED fuel program will reduce NO

x
emissions in the af-

fected area by 3.48 tons per day. The commission estimated the
cost effectiveness of this strategy to be approximately $12,500
per ton of NO

x
reduced. This figure was calculated from the

estimated NO
x

reductions from this strategy of 3.48 tons per
day, the increased production costs of $.04 per gallon for diesel
fuel to comply with the rules, and the estimated 423,161,950
gallons of diesel fuel sold in the affected area (as extrapolated
from fiscal year 1998 fuel tax data provided by the Texas State
Comptroller’s Office).
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The commission, at the request of the steering committee,
developed this NO

x
emission control strategy to cover a nine-

county region contained in the DFW area. The coverage area
includes the four ozone nonattainment counties of Collin, Dallas,
Denton, and Tarrant Counties, as well as five surrounding
counties of Ellis, Johnson, Kaufman, Parker, and Rockwall
Counties. The involvement of nine counties as part of the
NO

x
emission control strategy is necessary for the area to

demonstrate attainment of the ozone NAAQS. This coverage
will also provide a greater market for diesel fuel producers and
importers to provide the fuel required by these regulations and
should help alleviate concerns regarding out of area refueling
practices. In its effort to ensure that the SIP strategies impose
no more burden than necessary to protect health and welfare,
the commission has decided not to include the counties of
Hunt, Hood, and Henderson as affected counties of these
rules due to their limited impact on the air quality within the
DFW nonattainment area. Due to the relatively low population,
percentage of commuters, and growth rate of these counties,
the commission has reevaluated the need for implementing the
rules in these three counties. The reevaluation included new
photochemical modeling runs which applied the rules in the nine
remaining counties only. The results of these runs indicated a
minor impact of including Hunt, Hood, and Henderson counties
in these rules but also showed that the area could demonstrate
attainment of the NAAQS without those reductions in emissions.
However, other control measures which were proposed for
these counties do have measurable benefits for attainment of
the NAAQS. The commission solicited comments on expanding
these cleaner diesel rules to east and central Texas, but only
received one comment. This comment is discussed in the
ANALYSIS OF TESTIMONY section of this preamble.

SECTION BY SECTION DISCUSSION

Subchapter H is renamed from "Gasoline Volatility" to "Low
Emission Fuels" to more accurately reflect the contents of the
subchapter. A new Division 1 includes the existing gasoline
volatility rules found in §§114.301, 114.302, and 114.305-
114.309. The rule language in these sections was not revised
in this rulemaking action. A new Division 2 includes the new
LED fuel rules adopted in this rule package.

A new §114.6 contains definitions applicable to the low emission
fuel rules. These definitions include: additive, barrel, bulk
plant, bulk purchaser/consumer, designated alternative limit,
diesel fuel, final blend, further process, gasoline, imported,
import facility, importer, low emission diesel, motor vehicle fuel,
produce, producer, production facility, refiner, refinery, retail fuel
dispensing outlet, and supply. The definition for "additive" was
added as a result of comments, and the other definitions were
renumbered accordingly.

The new §114.312 establishes standards for diesel fuel content
for sulfur, aromatic hydrocarbons, and cetane in nine counties
of the DFW area. Sulfur is limited to 500 ppm, aromatic
hydrocarbons are limited to 10% by volume, and the cetane
number must be 48 or greater. The new §114.312 also
allows diesel fuel which has been produced to comply with
all specifications for a Certified Diesel Fuel Formulation as
approved by an executive order issued by the California Air
Resources Board (CARB) to be used in place of fuel meeting the
specified content standards. In addition, alternative diesel fuel
formulations which demonstrate equivalent emission reductions
to the diesel fuel standards specified in §114.312 to the
satisfaction of the executive director and EPA may also be

used to comply with these regulations. The commission made
changes to §114.312(g) in response to comments to clarify
the requirements of §114.312 to address the use of additives
in alternative diesel fuel formulations to provide additional
flexibility for producers and importers to comply with the fuel
requirements.

The new §114.313 was not changed as proposed in the Texas
Register. It provides flexibility to diesel fuel producers and
importers by allowing alternative limits to be designated for
aromatic hydrocarbon content. The designated alternative limits
allow a specified amount of diesel fuel to be produced or
imported with an aromatic hydrocarbon content in excess of the
standard, if within 90 days diesel fuel is produced or imported
with an aromatic hydrocarbon content sufficiently below the
standard and in a sufficient volume to offset the excess.

The new §114.314 requires diesel fuel producers and importers
that provide fuel to the affected areas to register with the
commission using forms prescribed by the executive director.
Registrants are also required to sign a statement of acceptance
of the rules and a statement of consent allowing the commission
to collect samples and access documentation and records. The
commission also made changes to §114.316 in response to
comment to require producers and importers to register with
the executive director by December 1, 2001; or after May 31,
2002, within 30 days after the first date that such person will
produce or import LED.

The new §114.315 was not changed as proposed in the Texas
Register. It establishes American Society for Testing and Ma-
terials (ASTM) Test Method D2622-98 as the approved test
method for determining sulfur content, ASTM Test Method
D5186-99 as the approved test method for determining aromatic
hydrocarbon content, ASTM Test Method D2425-99 as the ap-
proved test method for determining polycyclic aromatic hydro-
carbon content, ASTM Test Method D4629-96 as the approved
test method for determining nitrogen content, and ASTM Test
Method D613-95 as the approved test method for determining
the cetane number of the diesel fuel. The new §114.315 also
includes a paragraph which authorizes the use of test meth-
ods other than those specifically listed, provided the alternate
test method is validated in accordance with federal regulations.
This paragraph is necessary because in some specific unique
situations the listed test methods may be inappropriate. The
paragraph increases flexibility by allowing the use of additional
test methods which may be more cost-effective and more ap-
propriate in certain unique situations.

The new §114.316 requires diesel fuel producers and importers
subject to the provisions of §114.312 to maintain records of
the sulfur and aromatic hydrocarbon content and the cetane
number of the diesel fuel produced for or imported into the
affected areas. The new §114.316 also contains a provision
requiring all parties in the distribution chain (producer, importer,
terminals, pipelines, truckers, rail carriers, and retailers) to
maintain transfer document records for a minimum of two
years. In addition, the new §114.316 requires producers
and importers to provide the executive director with a report
for each final blend of LED produced for, or imported into,
the affected areas and a quarterly report summarizing the
quarter’s transactions relative to the testing and recordkeeping
requirements. The title was changed to add the words "and
Reporting" to more accurately reflect the function of the section.
The commission also made changes to §114.316 in response
to comment to require the submission of a report on each
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final blend and a quarterly summation report, which is similar
to what is required by the federal reformulated gasoline and
anti-dumping reporting regulations. Transfer document tracking
provisions in §114.316 have also been revised in response
to comment to require that product transfer documents must
include at least the following information: date of transfer; the
name and address of the transferor and the transferee; in
the case of transferors or transferees who are producers or
importers, the registration number of those persons as assigned
by the commission under §114.314; the volume of diesel fuel
being transferred; the location of the diesel fuel at the time
of transfer; and the following certification statement: "This
product complies with the requirements for low emission diesel
fuel specified in Title 30 Texas Administrative Code, §114.312
and may be used in any Texas county requiring the use of
low emission diesel fuel in compression-ignition engines." This
revision requires tracking information similar to that required
by federal regulations and removes the requirements for blend
identity and batch number tracking since blend batches are
mixed together in the distribution system and tracking individual
batches is rendered impossible.

The new §114.317 establishes exemptions from all testing and
recordkeeping requirements of the new §114.316, except the
provision for keeping transfer document records for owners or
operators of retail motor vehicle diesel fuel dispensing facilities.
The new §114.317 also contains a provision allowing for the
transfer or storage of diesel fuel, which does not meet the
requirements of the new §114.312, within the affected areas
as long as the fuel is not ultimately used in these areas. The
reference to §114.316 was changed to reflect the revision of its
title.

The new §114.319 specifies the counties which are subject to
the new requirements and by which date these counties are to
become subject to these new requirements. The reference to
§114.316 was changed to reflect the revision of its title.

FINAL REGULATORY IMPACT ANALYSIS

The commission reviewed the rulemaking in light of the reg-
ulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking is subject to
§2001.0225 because it could meet the definition of a "major en-
vironmental rule" as defined in that statute. "Major environmen-
tal rule" means a rule the specific intent of which is to protect
the environment or reduce risks to human health from environ-
mental exposure and that may adversely affect in a material
way the economy, a sector of the economy, productivity, com-
petition, jobs, the environment, or the public health and safety of
the state or a sector of the state. The amendments to Chapter
114 are intended to protect the environment or reduce risks to
human health from environmental exposure to ozone and could
affect in a material way, a sector of the economy, competition,
and the environment due to its impact on the fuel manufactur-
ing and distribution network of the state. The amendments are
intended to implement an LED fuel air pollution control program
as part of the strategy to reduce emissions of NO

x
necessary

for the counties included in the DFW nonattainment area to
be able to demonstrate attainment with the ozone NAAQS. The
steering committee representing the DFW ozone nonattainment
area counties requested an air pollution control strategy, includ-
ing the use of an LED fuel, to reduce NO

x
emissions necessary

to demonstrate attainment with the ozone NAAQS. The amend-
ments are part of the commission response to the request and
one element of the proposed DFW Attainment Demonstration

SIP. Although the amendments could meet the definition of a
"major environmental rule" as defined in the Texas Government
Code, §2001.0225 only applies to a major environmental rule,
the result of which is to: 1. exceed a standard set by federal
law, unless the rule is specifically required by state law; 2. ex-
ceed an express requirement of state law, unless the rule is
specifically required by federal law; 3. exceed a requirement
of a delegation agreement or contract between the state and
an agency or representative of the federal government to im-
plement a state and federal program; or 4. adopt a rule solely
under the general powers of the agency instead of under a spe-
cific state law.

This rulemaking action does not meet any of these four appli-
cability requirements. Specifically, the LED fuel requirements
within these rules were developed in order to meet the ozone
NAAQS set by the EPA under 42 USC, §7409, and therefore
meet a federal requirement. States are primarily responsible for
ensuring attainment and maintenance of NAAQS once EPA has
established those standards. Under 42 USC, §7410 and related
provisions, states must submit, for EPA approval, SIPs that pro-
vide for the attainment and maintenance of NAAQS through a
control program directed to sources of the pollutants involved.
These rules are not an express requirement of state law, but
were developed specifically in order to meet the air quality stan-
dards established under federal law as NAAQS. These rules are
intended to help bring ozone nonattainment areas into compli-
ance and to help keep attainment and near nonattainment ar-
eas from going into nonattainment. The amendments do not
exceed a standard set by federal law, exceed an express re-
quirement of state law unless specifically required by federal
law, nor exceed a requirement of a delegation agreement. The
amendments were not developed solely under the general pow-
ers of the agency, but were specifically developed to meet the
air quality standards established under federal law as NAAQS.
Four persons submitted comments on the draft regulatory im-
pact analysis during the public comment period. These com-
ments are addressed in the ANALYSIS OF TESTIMONY section
of this preamble.

TAKINGS IMPACT ASSESSMENT

The commission prepared a takings impact assessment for
these rules in accordance with Texas Government Code,
§2007.043. The following is a summary of that assessment.
The specific purpose of the rulemaking was to establish a LED
fuel program which will act as an air pollution control strategy
to reduce NO

x
emissions necessary for the four counties

included in the DFW ozone nonattainment area to be able to
demonstrate attainment with the ozone NAAQS. The affected
area consists of the four-county DFW ozone nonattainment
area as well as the five additional counties in the DFW area
which include Ellis, Johnson, Kaufman, Parker, and Rockwall
Counties. Promulgation and enforcement of the rules may
possibly burden private, real property because this rulemaking
action may result in investment in the permanent installation
of new refinery processing equipment. Although the rules
do not directly prevent a nuisance or prevent an immediate
threat to life or property, they do prevent a real and substantial
threat to public health and safety, and partially fulfill a federal
mandate under 42 USC, §7410. Specifically, the emission
limitations and control requirements within this proposal were
developed in order to meet the ozone NAAQS set by the EPA
under 42 USC, §7409. States are primarily responsible for
ensuring attainment and maintenance of the NAAQS once
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the EPA has established them. Under 42 USC, §7410 and
related provisions, states must submit, for approval by the
EPA, SIPs that provide for the attainment and maintenance of
NAAQS through control programs directed to sources of the
pollutants involved. Therefore, the purpose of the rules is to
implement cleaner burning diesel fuel which is necessary for
the DFW nonattainment area to meet the air quality standards
established under federal law as NAAQS. Consequently, the
exemption which applies to these rules is that of an action
reasonably taken to fulfill an obligation mandated by federal
law; therefore, these rules do not constitute a takings under
the Texas Government Code, Chapter 2007.

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW

The commission has determined that the rulemaking relates to
an action or actions subject to the Texas Coastal Management
Program (CMP) in accordance with the Coastal Coordination
Act of 1991, as amended (Texas Natural Resources Code,
§§33.201 et seq.), and the commission rules in 30 TAC Chapter
281, Subchapter B, concerning Consistency with the CMP. As
required by 31 TAC §505.11(b)(2) and 30 TAC §281.45(a)(3),
relating to actions and rules subject to the CMP, commission
rules governing air pollutant emissions must be consistent with
the applicable goals and policies of the CMP. The commission
has reviewed this action for consistency with the CMP goals
and policies in accordance with the rules of the Coastal
Coordination Council, and has determined that the action is
consistent with the applicable CMP goals and policies. The
CMP policy applicable to this rulemaking action is the policy that
commission rules comply with regulations in 40 CFR, to protect
and enhance air quality in the coastal area (31 TAC §501.14(q)).
No new sources of air contaminants will be authorized by these
rules. Therefore, in compliance with 31 TAC §505.22(e), the
commission affirms that this rulemaking is consistent with CMP
goals and policies.

No persons submitted comments on the consistency of the pro-
posed rules with the CMP during the public comment period.

HEARINGS AND COMMENTERS

The commission held public hearings on this proposal at the
following times and locations: January 24, 2000 in El Paso;
January 25, 2000 in Austin; January 26, 2000 in Longview and
Irving; January 27, 2000 in Dallas and Lewisville; January 28,
2000 in Fort Worth; January 31, 2000 in Beaumont and Hous-
ton; and February 9, 2000 in Denton. The comment period
was originally scheduled to close on February 1, 2000, but was
extended until 5:00 p.m. on February 14, 2000 (see the Jan-
uary 21, 2000 issue of the Texas Register (25 TexReg 461)).
The following 666 commenters provided oral testimony and/or
submitted written testimony: Association of American Railroads
(AAR), American Short Line and Regional Railroad Association
(ASL&RRA), Brinks, Inc. (Brinks), Business Coalition for Clean
Air (BCCA), City of Cleburne (Cleburne), City of Dallas (Dal-
las), Craddock Moving and Storage (CMS), Dallas Sierra Club
(Sierra–Dallas), Daryl Flood Warehouse and Movers (DFWM),
Downwinders at Risk (DAR), Engine Manufacturers Association
(EMA), Ethyl Petroleum Additives (Ethyl), ExxonMobil Chemi-
cal Company (ExxonMobil), Fort Worth Sierra Club (Sierra–Fort
Worth), Greater Fort Worth Sierra Club (Sierra–Greater Forth
Worth), Koch Petroleum Group (Koch), League of Women Vot-
ers of Tarrant County (LWV–Tarrant), League of Women Vot-
ers of Texas (LWV–Texas), Lone Star Chapter of the Sierra

Club (Sierra–Lone Star), National Freight, Inc. (NF), National
Petrochemical and Refiners Association (NPRA), Neighbors for
Neighbors (NFN), North Texas Clean Air Steering Committee
(steering committee), Public Citizens (PC), Senior Citizen Al-
liance of Tarrant County (SCA–Tarrant), Senior Political Ac-
tion Committee (SPAC), Sustainable Economic and Environ-
mental Development (SEED), Tarrant Coalition for Environmen-
tal Awareness (TCEA), Texas Campaign for the Environment
(TCE), Texas Clean Water Action (TCWA), Texas Public Cit-
izen (TPC), Texas Motor Transportation Association (TMTA),
Texas Nursery and Landscape Association (TNLA), Texas Oil
and Gas Association (TxOGA), Turner, Mason and Company
(TMC), Ultramar Diamond Shamrock Corporation (Shamrock),
EPA, U.S. Public Interest Research Group (PIRG), and 627 in-
dividuals. The following persons generally supported the pro-
posal: Cleburne, Dallas, DAR, Sierra–Dallas, EPA, Sierra–
Fort Worth, Ethyl, Sierra–Greater Forth Worth, Sierra–Lone
Star, NFN, Steering committee, PC, PIRG, SCA–Tarrant, SEED,
SPAC, LWV–Tarrant, LWV–Texas, TCE, TCEA, TCWA, TPC,
and 610 individuals. The following persons generally opposed
the proposal: AAR, ASL&RRA, Brinks, BCCA, CMS, DFWM,
EMA, ExxonMobil, Koch, NF, NPRA, TMC, TMTA, TNLA, Tx-
OGA, Shamrock, and 15 individuals. The following persons
suggested changes to the proposal as stated in the ANALYSIS
OF TESTIMONY section of this preamble: AAR, ASL&RRA,
Brinks, BCCA, CMS, DFWM, EMA, EPA, Ethyl, ExxonMobil,
Koch, Sierra–Lone Star, NF, NPRA, steering committee, Tx-
OGA, TMTA, Shamrock and two individuals.

ANALYSIS OF TESTIMONY

EMA, ExxonMobil, and TxOGA expressed opposition to region-
specific, patchwork, or boutique diesel fuel control strategy
methods. EMA expressed concern that the proposal would take
focus away from impending federal ultra-clean fuel standards,
and does so with little or no emission benefits while increasing
costs for diesel fuel users.

The commission is aware that the EPA is currently evaluating
the feasibility and effectiveness of revising nationwide diesel fuel
standards. If the outcome of these evaluations is a federal rule
which covers the areas in Texas impacted by these adopted
rules, and the federal rule is at least as stringent as any rules
adopted as a result of this rulemaking, then the commission will
consider compliance with the national rule equally effective and
may repeal all or portions of the state requirements for diesel
fuel. The commission has made no change to the rule language
in response to this comment.

Koch and TxOGA commented that the commission should
petition the EPA to take full credit in the DFW SIP for the
projected emission reductions resulting from the planned federal
diesel engine and fuel standards and therefore, regulation of
diesel fuel in the interim should not be included as a control
strategy in the DFW SIP.

Since the EPA is still in the Advanced Notice stage of this
rulemaking process, the commission could not claim credit for
this proposed initiative. For example, specific fuel parameters
such as cetane and aromatics levels have not been finalized.
For this reason emission reductions from this measure are
neither quantifiable nor creditable at this time. In addition,
based on the Advanced Notice, it is quite likely that the EPA will
only mandate sulfur reductions, leaving aromatics and cetane
values at their current levels. Since the EPA believes that the
2004 emission standards can and will be met without recourse
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to NO
x

after-treatment devices, sulfur reductions alone are not
expected to generate further NO

x
reductions beyond the engine

standards themselves. Finally, with regard to obtaining credit
for "low emission diesel vehicles," the commission has modeled
the effects of heavy diesel vehicles meeting the 2004 emission
standards, and included these results in the 2007 emission
projections. For these reasons the commission believes the
SIP modeling effort has already claimed the maximum amount
of NO

x
reduction credits available from diesel vehicles and fuels,

given the current federal rulemaking status.

Shamrock commented that instead of requiring California Diesel
in such a short time frame for the DFW area, the commission
should wait until the EPA has finalized their proposed low sulfur
diesel rules.

The DFW ozone nonattainment area is required to have three
years of emissions monitoring data demonstrating compliance
with the NAAQS to support the 2007 attainment demonstration.
Therefore, implementing the LED standards in May 2002
provides the area the necessary time to allow the results of this
control strategy to be realized through emission monitoring data.
The commission is aware that the EPA is currently evaluating
the feasibility and effectiveness of revising federal diesel fuel
standards. If the outcome of these evaluations is a federal
rule which covers the areas in Texas impacted by these state
rules, and the federal rule is at least as stringent as these state
rules, then the commission will consider compliance with the
national rule equally effective from the time of implementation
of the federal fuel and may repeal all or portions of the state
requirements for diesel fuel. The commission has made no
change to the rule language in response to this comment.

EPA commented that the commission needs to provide a
more thorough review of why the 375 control measures men-
tioned in the SIP submittal’s application for a waiver to FCAA,
§211(c)(4)(C), for the proposed LED fuel rules are impossible
or impracticable.

The commission believes that sufficient data is provided in
Chapters 3 and 6 of the DFW Attainment Demonstration SIP
regarding the various alternate control strategies that were re-
viewed to determine whether the proposed implementation of
the LED fuel control strategy is justified to be included as part
of the attainment demonstration. The commission is clarifying
the SIP language to ensure that the waiver request addresses
EPA’s concerns.

NPRA commented that the commission should reevaluate
the effectiveness of increasing cetane number as a measure
to reduce NO

x
emissions because recent reports, such as

Society of Automotive Engineers (SAE) Paper 1999-01-1478
entitled "The Effects of 2-Ethylhexyl Nitrate and Di-Tertiary-Butyl
Peroxide on the Exhaust Emissions from a Heavy Duty Diesel
Engine" (May 1999) and the Eastern Research Group (ERG)
assessments of the benefits from California Diesel, have shown
a range of results from a 2.0% - 4.0% NO

x
reduction for an eight

cetane number increase to a slight increase in NO
x

emissions
in some engine systems. Koch and TxOGA commented
that the commission should remove the cetane specification
from the proposal because California diesel regulations do not
specify a minimum cetane number and recent studies have
indicated that the cetane number has a negligible effect on NO

x

and other emissions. In addition, Koch commented that the
commission should provide a technical basis for each property
being specified.

Cetane number is a measure of diesel fuel auto-ignition quality.
Higher cetane numbers characterize improved grades of diesel
fuel. Increasing cetane number reduces the size of the
premixed combustion by reducing the ignition delay. This in
effect lowers the rate of NO

x
formation due to the fact that

the combustion pressure rises more slowly in the combustion
chamber resulting in more time for cooling through heat transfer
and dilution by incoming charge. This phenomenon results in
lower combustion temperature, in effect lower NO

x
. As stated by

NPRA, studies indicate about a 3.0% - 4.0% reduction in NO
x

from an increase in cetane number. The commission agrees
that this characteristic varies for different engines. However,
the rules do allow alternative diesel fuel formulations to be
used, including diesel fuel with a lower cetane number or
higher aromatic content than specified in the proposal, as
long as the emissions reduction performance of the alternative
formulation is equivalent to the specified LED fuel standards.
The commission has made no change to the rule language in
response to this comment.

Koch and NPRA commented that the test specified in the
proposal to determine the cetane number requires the use of a
test engine which only two commercial laboratories in the United
States have installed and each additional test engine would
cost hundreds of thousands of dollars to purchase, install, and
operate. NPRA commented that the commission assessment
that there will not be any additional costs to producers to test
the proposed LED is incorrect. NPRA further stated that there
will be significant additional costs, because the LED that would
supply the DFW area would be produced in smaller batches
and would require separate tests for each small batch, which
would increase the per-gallon costs.

The commission disagrees with this comment. The adopted
rules do not require producers or importers to purchase test
engines, but only to use the test methodology to determine
compliance to the standard. The commission understands that
producers regularly use independent laboratories to test diesel
fuels and that the cost to determine cetane number using the
test methodology specified in the adopted rules is usually $150
or less per test. The commission has also been informed by a
representative of the independent laboratory industry that there
are at least seven independent labs across the nation with the
capability to conduct the required cetane tests, and that there
are at least three independent labs in Texas that have this
capability. The commission has made no change to the rule
language in response to this comment.

TxOGA opposed the adoption of California Diesel. TxOGA
also stated that the proposal as written is not in actuality
California Diesel because of the minimum cetane requirement,
which is not part of California’s diesel fuel requirements, but a
characteristic of the California test fuel.

The commission did not propose adoption of the California
diesel fuel rules as the fuel required by the LED fuel proposal.
The Texas rules specify standards for sulfur and aromatics
which are the same as those specifications for California Diesel,
but adds a requirement for cetane because of the additional NO

x

reductions to be gained. The commission has made no change
to the rule language in response to this comment.

Ethyl commented that the commission should remove the
low aromatic requirement from the proposal and increase the
minimum cetane number to 50, allowing each refiner to choose
how best to raise cetane. The result would be a better quality
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diesel fuel that could be introduced within a few months of
notification, produce more emission benefits, and be more cost
effective than the fuel required by the proposal.

Based on recent studies, there are no clear directions on how a
change in only the diesel fuel aromatic content affects emissions
of hydrocarbons (HC), carbon monoxide (CO), and particulate
matter (PM) in real life conditions when tested with in-use
motor vehicle engines. Some studies have experienced only
marginal reductions of these pollutants from diesel fuel with an
aromatic content reduced to 20%, while other studies indicate
no response to the emissions of HC, CO, and PM from reduced
aromatic content. Variability in behaviors in this situation may
be associated with the state of the engine and its condition:
design, age, application, test conditions, etc. However, changes
in aromatic content clearly affect NO

x
emissions. So far, studies

have shown that a reduction in aromatic content in diesel fuel
from 30% - 10% will yield about 4.0% - 5.0% reduction in NO

x

emissions.

The rules do allow alternative diesel fuel formulations to be
used, including diesel fuel with a higher aromatic content or
higher cetane number than specified in the proposal, as long
as the emission performance of the alternative formulation is
equivalent to the specified LED fuel standard. The commission
has made no change to the rule language in response to this
comment.

AAR and ASL&RRA opposed the LED fuel proposal insofar as
it proposes to regulate diesel fuel used in locomotives. AAR
and ASL&RRA commented that the proposed diesel fuel will
not provide the emission benefits claimed when used in current
technology locomotive engines and that there is no evidence
that the requirement to use the proposed LED fuel could be
implemented at a reasonable price.

The commission’s emission inventory for the year 2007 esti-
mates locomotive engines emit 8.2 tons per day of NO

x
emis-

sions in the DFW four-county area. The commission believes
that the reduced sulfur and aromatic content level and the in-
creased cetane levels in the proposed LED fuel will provide an
emissions benefit when used in locomotive engines and that
the control of non-road diesel fuel is necessary for demonstrat-
ing attainment with the ozone NAAQS. Sulfur levels greatly im-
pact the emission levels of NO

x
, PM, CO, and HC. Substantial

reductions of sulfur levels in diesel fuel drastically reduce the
emissions of NO

x
, PM, and HC. There is additional reduction of

NO
x
, PM, and HC emissions when the low sulfur level is coupled

with a reformulation that has lower diesel fuel aromatic content.
The commission has made no change to the rule language in
response to this comment.

TxOGA commented that the commission has failed to show
appropriate justification for including non-road diesel fuel in this
proposal.

The commission’s emissions inventory for the year 2007 esti-
mates that the non-road NO

x
emissions sources will represent

about 33% of the total NO
x

emissions in the DFW four-county
area. Therefore, the commission has determined that the con-
trol of non-road diesel fuel is necessary for demonstrating at-
tainment with the ozone NAAQS. The commission has made
no change to the rule language in response to this comment.

EPA commented that the commission has the legal authority to
control diesel fuel content for non-road engines since the pre-
emption provisions of the FCAA, §211(c)(4), only apply to the

control of fuels for purposes of on-road motor vehicle emission
controls.

The commission agrees with this comment.

Koch and TxOGA commented that the commission should be
required to conduct a thorough regulatory impact analysis (RIA)
prior to the adoption of any rule that regulates diesel fuel in a
manner that is not identical to a federal rule. Koch and TxOGA
also stated that the commission was incorrect in its assessment
that proposed rules do not exceed a standard set by federal
law as it has been developed in order to meet the ozone
NAAQS. TMTA commented that due to the significant consumer
costs associated with this proposal, a thorough analysis of the
production, distribution, and retailing issues specific to the DFW
area is needed to adequately disclose the economic impact of
this proposal. Koch, TxOGA, and Shamrock commented that
a more thorough RIA should be performed to ensure that this
proposal is necessary for the DFW area to meet air quality goals
and is a cost-effective alternative strategy in comparison with
other strategies that might be implemented.

Although the commission has determined that this is a major
environmental rule because it may adversely impact in a
material way a sector of the economy, the commission is not
required to perform a RIA because these rules do not meet any
of the criteria listed in Texas Government Code, §2001.0225(a).
The rules do not exceed a standard set by federal law or
state law. The federal standard used for comparison is the
ozone NAAQS which is a more stringent standard in this case
than the federal diesel program. The state is required to
demonstrate compliance with this standard under federal law,
42 USC, §7410, and under state law, Texas Health and Safety
Code, §382.012 and §382.039. As shown in the modeling
for the SIP that is associated with this control strategy, the
state is requiring no more emission reductions than absolutely
required to meet the standard. The SIP submittal includes a
waiver request which demonstrates that no other alternative
strategies are practicable. Additionally, these rules would not
exceed a requirement of a delegation agreement or contract
with the federal government because none exists on this topic.
Finally, as noted in the STATUTORY AUTHORITY section of
this preamble, these rules have not been proposed under the
general powers of the agency, but instead have been proposed
under the specific state laws found in Texas Health and Safety
Code, §§382.011, 382.012, 382.017, 382.019, 382.037(g), and
382.039. For these reasons, the commission is not required to
perform an RIA for these rules.

AAR and ASL&RRA questioned, that based on the restrictions
on state action in the FCAA, §209, and that the preemption pro-
visions of FCAA, §211 may apply to non-road engines as well
as motor vehicles, whether the commission has the authority
to unilaterally impose a fuel specification on companies selling
diesel fuel for use in non-road engines.

The commission disagrees with the commenters’ interpretation
of FCAA, §209 and §211. Section 209 generally prohibits
states from adopting standards for the control of emissions
from motor vehicles and new non-road vehicles and engines,
and does not address fuel standards. The proposed Texas
diesel rules would not directly or indirectly set an emission
standard for non-road vehicles and engines. Section 211(c)(4)
does generally prohibit states from adopting fuel standards for
controlling emissions from motor vehicles if the EPA has already
regulated that component of the fuel. In other places of the

25 TexReg 4036 May 5, 2000 Texas Register



FCAA, the term "motor vehicle" is used to describe only on-
road vehicles while non-road vehicles and engines are identified
separately. Therefore, the prohibition in §211 does not apply
to fuel for non-road vehicles and engines. The commission
has made no change to the rule language in response to this
comment.

TMTA commented that the emission reductions attributed to
adoption of low emission "CARB" diesel will be significantly
lower than projected by the agency due to increased use of
newer technology engines.

The test engine used in the EPA Heavy-Duty Engine Work
Group (HDEWG) study (the basis for the commission’s ben-
efit estimate) was actually tested at 2.7 grams per brake
horsepower-hour (g/bhp-hr) NO

x
levels, which is quite close to

the upcoming year 2004 standard of 2.5g/bhp-hr. Therefore,
the commission believes that the benefit estimate is represen-
tative of upcoming, late-technology engines. The commission
has made no changes in response to this comment.

TMTA commented that the emission reductions attributed to
adoption of low emission "CARB" diesel will be significantly
lower than projected by the agency due to the assumption that
a large percentage of diesel-fueled vehicles operating in the
coverage area will be refueled outside the coverage area with
cheaper non-conforming fuel. AAR and ASL&RRA commented
that the emission benefits claimed by the proposal are incorrect
because the commission has mistakenly assumed that the
majority of diesel fuel purchased in the affected areas would
be used in the region. This will not be the case with locomotive
engines, because most locomotives have very large fuel tanks
which allow them to travel for as much as a thousand miles
before refueling and thus any emission benefit from the use
of the proposed diesel fuel would be outside of the affected
area. One individual commented that unless the LED fuel
provides the same performance and economy as fuel available
outside the control area, truckers will not refuel with LED fuel;
but drive through the area using noncompliant fuel purchased
elsewhere. In addition, Koch, NPRA, TxOGA, and Shamrock
commented that the emission benefits may be overstated due
to possible shifts in refueling practices of area fleets, especially
long-haul trucking firms, to locations outside the affected areas.
These practices could also have large economic impacts on
local businesses marketing diesel fuel.

The commission agrees that the benefit of LED fuel may
be diminished in the DFW area due to trucks operating in
the area but purchasing fuel outside of the covered counties.
However, the commission is not aware of any estimates of
the fraction of vehicle miles traveled (VMT) attributable to
such "pass through" truck traffic. Therefore, without additional
information, the commission is not able to estimate a reasonable
offset factor for this effect. Nevertheless, the intent of the
rules is to impact as large a fraction of area-wide diesel
VMT as is reasonable, which the commission believes will be
accomplished through these rules. The commission has made
no change to the rule language in response to these comments;
however, the commission is considering expanding the area in
future rulemaking.

Koch commented that the emission benefits were overestimated
because the assessment of the benefits was based on a
ERG study which was too limited in scope and does not
meaningfully model the real world conditions. Koch encouraged
the commission to reevaluate its assessment of the emission

benefits based on the SAE Paper 982649 entitled "Fuel Quality
Impact on Heavy Duty Diesel Emissions: A Literature Review"
(October 1998) in which the results and conclusions do not
agree with the conclusion drawn by the ERG study. Koch
commented that the Caterpillar 3176 engine used as the basis
of the EPA HDEWG test program is not representative of typical
engines operated in the DFW area, and therefore should not be
used to estimate emissions benefits of the proposed rules.

The commission believes that while the uncertainty of the
estimates from mechanically controlled diesel engines provided
by the ERG study, which was based on a small CARB data set
operating on California diesel, is greater than the uncertainty of
the estimates for newer, electronically controlled engines, the
claimed reductions are indeed reasonable and conservative.
The 7.0% NO

x
emission reduction value is only slightly higher

than the 5.7% figure used for electronically controlled engines in
this analysis. Also, the mechanically-controlled engines make
up less than 2.0% of the on-road VMT by 2007, based on
local registration distributions and MOBILE5 default mileage
accumulation rates. Therefore, for the on-road sector the impact
of any uncertainty in these figures is diminished by the small
size of the fleet under consideration.

In Phase I of the HDEWG testing, five to six fuel blends were
sent to several different engine manufacturers, including Cum-
mins and Detroit Diesel, for baseline testing. The EPA de-
termined that the Caterpillar 3176 engine had emissions typi-
cal of equivalent technology engines from other manufacturers.
These engines were selected to be representative of upcoming
engines meeting 1998/2004 standards, according to the South-
west Research Institute (SwRI) program manager. Therefore,
the Caterpillar 3176 engine was deemed an appropriate selec-
tion for further testing. This was the consensus among partic-
ipating manufacturer representatives as well. The commission
has made no change to the rule language in response to this
comment.

Koch commented that the specially blended fuel set used in
the HDEWG test program was not representative of typical
number (No.) 2 diesel fuels consumed in the DFW area, and
that the high fraction of cetane enhancers in the test fuel set
rendered the fuels even more atypical; therefore, the specialty
fuel should not be used as the basis for estimating benefits for
No. 2 reformulations. Shamrock commented that the emission
benefits estimated for this proposal may be overstated if these
benefits were calculated using a theoretical baseline or on
DFW’s actual "in place fuel" quality.

While it is true that the fuel set used in the HDEWG test program
is atypical, the study could not have achieved its objective
of determining parameter-specific effects without some sort
of manipulations of the blends involved. In addition, SwRI
technical staff involved in the test program point out that, by
and large, the fuel set parameters were selected to mimic the
fuel properties anticipated from advanced diesel fuel production
in the near future. Finally, in regard to cetane enhancers, the
test program clearly demonstrated that there was no significant
difference in the interaction between natural or boosted cetane
levels and other effects such as aromatics-induced reductions.
Therefore, the pervasive presence of boosted cetane in the fuel
matrix did not bias the outcome of the test program.

The SAE Paper 982649, which summarizes the available re-
search up to that point on diesel fuel property impacts on emis-
sions, cites a less than 5.0% impact for total aromatic reduc-
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tions from 30% - 10% by weight. However, the authors of the
paper themselves acknowledge that "on a percent basis, pol-
yaromatics should contribute more to NO

x
than a corresponding

amount of mono-aromatics." Thus, if polyaromatics are reduced
disproportionately compared to mono-aromatics, the reductions
could be even greater than stated above. Since the HDEWG
predictive model accounts for both poly- and mono-aromatic lev-
els, the commission believes that the modeled result of 5.7% is
within the range of reasonable reductions. In addition, the SAE
authors themselves reference the ongoing work by the HDEWG
as a source of future data concerning the differential effect of
aromatic species. The commission has made no change to the
rule language in response to these comments.

Koch commented that the 2.5% emission reduction benefit
claimed by the ERG study, and used by the commission to
estimate the NO

x
benefit of the proposed LED program, should

be reduced to a 1.75% NO
x

reduction benefit because the
modeling in the ERG study assumed a typical alternative diesel
formulation at 20% aromatics, compared to 10% aromatics
required by the California diesel fuel standards. Information
provided in the SAE Paper 982649 showed 2.5% to be a
reasonable estimate only if aromatics were reduced from 30%
- 10%.

The commission disagrees with this comment because all
CARB certified alternative diesel formulations must demonstrate
equivalent emissions performance to the base standard at 10%
aromatics, and other parameters, such as cetane number, are
usually raised to compensate for an increase in aromatics. Ac-
cordingly, the commission accounted for the modified param-
eters specified in the certified alternative diesel formulations,
including relative contributions of poly- and mono-aromatics, in
its modeling. Therefore, the fact that California diesel fuels were
modeled by the commission at 20% aromatics levels to emulate
the diesel fuel currently being used in California does not war-
rant the proposed correction factor. The 0% - 5.0% range cited
in the SAE Paper 982649 may also be somewhat biased by the
model year of the engines tested. Specifically, of approximately
ten engines used to generate the 0% - 5.0% estimate, all but
two were 1995 or older models (as old as 1991). Although more
detailed research would be needed to quantify the effect, the
commission believes that these engines most likely featured a
higher pre-mix burn fraction than is found in the most advanced
engines today, such as the Catepillar 3176 engine tested by
the HDEWG. This factor would tend to decrease the impact of
aromatic reductions somewhat for the relatively older engines.
The commission has made no change to the rule language in
response to this comment.

Koch encouraged the commission to use a 0% benefit base
for VOC emissions when comparing CARB diesel and federal
diesel based on a European Auto Oil study and SAE Paper
982649.

The commission agrees with the comment in that the VOC ben-
efits should be adjusted based on the 1996 study, "European
Auto-Oil I," and SAE Paper 982649. However, the language in
the rules does not address VOC emissions. The commission
has made no change to the rule language in response to this
comment.

Koch and NPRA commented that the proposal does not cor-
rectly address the fiscal impact to local small businesses, es-
pecially local fuel distributors, which could see a significant loss
of volume and revenue due to potential large differences in fuel

prices inside and outside the control areas. These price differ-
ences could result in a shift in the refueling practices of local
users and transient users to areas outside the control areas.
Brinks, CMS, DFWM, and NF expressed concern that the adop-
tion of this proposal would have serious financial impacts on
local businesses with regard to fuel costs, with relatively minor
impacts on air quality, and that local trucking operations will be
placed at a competitive disadvantage with operations located
outside the affected counties not having to purchase LED fuel.

The commission agrees that these rules may have a fiscal
impact on businesses within the control area in regard to fueling
costs; however, the commission contends that the fiscal impact
will likely be conveyed on to the customers in the way of
higher cost for services. The commission does not believe
that with LED fuel being implemented in nine counties of the
DFW area will put local businesses at a significant competitive
disadvantage to those businesses outside of the control area
due to the distances involved. The commission has made no
change to the rule language in response to these comments;
however, the commission is considering expanding the area in
future rulemaking.

TMTA commented that the actual cost of requiring "CARB"
diesel in the DFW area has not been properly evaluated by
the commission, and will result in an inflationary pressure on
all area goods and services resulting in higher consumer cost.
TMTA claims that the cost to produce the proposed LED fuel
will be $.05 to $.06 per gallon as opposed to the $.04 per
gallon pump price increase stated in the LED rule proposal
preamble and that an approximate $.01 per gallon mileage
penalty should be added to the production cost of diesel fuel.
TMTA commented that the cost figure is not representative
of the cost of producing diesel fuel for a single metropolitan
area. As the level of investment capital required to produce
LED fuel has the potential to reshape the diesel fuel production
and distribution system within the entire state, a thorough
assessment of the refining impacts of the proposal is needed.
AAR and ASL&RRA commented that the commission estimate
that the proposed diesel fuel specification would lead to a
price increase of $.04 per gallon is too low, and that since the
infrastructure to produce and distribute the proposed diesel fuel
is not in place, the differential cost between the proposed diesel
fuel and the diesel fuel used by railroad locomotives today would
be higher even under a best case scenario. In addition, AAR
and ASL&RRA commented that there has been no indication of
how many Texas refiners would make the capital investments
necessary to produce the proposed diesel fuel, therefore, it
would be reasonable to think that supplies of the proposed
diesel fuel could be limited, resulting in extremely high fuel
prices. Koch commented that the commission underestimated
the costs to produce the diesel fuel required by the proposal
and that the proposed diesel fuel will cost substantially more
to produce based on the October 1999 MATHPRO, Inc. study,
entitled "Refining Economics of Diesel Fuel Standards," which
was produced for the EMA. The study showed California
diesel is estimated to increase the manufacturing costs by
$.09 per gallon. The study also stated that the investment
costs of $80 million to $100 million per refinery to install the
necessary equipment to manufacture California diesel is two
to five times greater than the investment needed to produce
diesel in the sulfur range contemplated for the new Federal
diesel standards. Koch commented that the commission does
a disservice to represent the Northeast States for Coordinated
Air Use Management (NESCAUM) cost when another, at least
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equally credible, study such as the October 1999 MATHPRO
study and actual market data indicate that the true costs will
be substantially greater than the $.04 per gallon cost used in
the commissions cost benefit analysis and that the commission
should attempt to use the best estimate for a cost comparison
between California diesel fuel and federal diesel fuel. Brinks,
CMS, DFWM, and NF commented that they have estimated the
cost of LED fuel to be $.14 over that of conventional diesel fuel.

According to a CARB publication entitled, "California Diesel
Fuel Factsheet," published in March 1997, a gallon of California
diesel fuel costs approximately $.01 to $.04 more to produce
than diesel fuel in other states. While other factors beside
production costs can and do affect the retail prices of diesel
fuel in California, the commission contends that production
costs are the most stable measure for comparison analysis.
A recent report published by the California Attorney General’s
Office entitled, "Preliminary Report to the Attorney General
Regarding California Gasoline Prices," dated November 22,
1999, stated that differences between fuel prices in California
and most of the rest of the states can be attributed to a
relative lack of competition within the California refining and
marketing structure, California’s unique fuel specifications and
the distances from major refining centers and potential supply
sources outside the state, and somewhat higher state taxes.

A comparison of the weekly average retail prices for on-highway
diesel fuel published by the Department of Energy for the week
ending January 24, 2000 showed retail prices of California
diesel to be $.16 more expensive than the retail prices of diesel
fuel sold in the Gulf Coast region and $.13 more expensive than
the national average. However, the commission contends that
the $.04 increase in production costs is a valid determination of
the costs associated with the proposed rules since other factors
which could affect retail prices, as indicated above, are not the
same in Texas as those in California.

The commission does agree with the comments that the actual
retail price could be more expensive than just the difference
in production costs. However, the commission is not aware
of any firm method of determining what the actual retail price
of LED fuel will be in May 2002 and what factors will be
affecting the price difference to that of conventional diesel fuel.
The commission has made no change to the rule language in
response to these comments.

NPRA and TMTA commented that the cost-effectiveness of
$7,454 per ton of NO

x
reduced for the LED fuel proposal is

miscalculated and has relied on out-of-date cost estimates.

The commission agrees with the comment that the cost-
effectiveness figure should be revised and has made changes
to the preamble in response to this comment. The $7,454 per
ton was based on estimated emission reductions of 16.9 tons
per day that were modeled during the initial development of
the control strategy. After further refinements to the modeling
assumptions, those emission reductions were reduced to 3.48
tons per day without associated adjustments being made to
the cost-effectiveness figure. The cost-effectiveness for the
proposed rules has been recalculated as $12,500 per ton of NO

x

reduced. This cost estimate was calculated from the estimated
NO

x
reductions of 3.48 tons per day, the increased production

costs of $.04 per gallon for diesel fuel to meet the rules, and the
estimated 423,161,950 gallons of diesel fuel sold in the affected
area (extrapolated from fiscal year 1998 fuel tax data provided
by the Comptroller’s Office).

Koch commented that the commission’s analysis into the cost
of California diesel does not show the additional cost penalty
associated with the 3.0% reduction in energy content per gallon
of California diesel fuel when compared with federal diesel fuel.
This 3.0% penalty will add another $.03 per gallon to the user’s
fuel costs at the current price diesel price of $1.20 per gallon.

According to the CARB, California Diesel may have a per gallon
energy content reduction of up to 3.0% when compared to
conventional diesel fuel, however fuel milage tests have only
demonstrated a reduction in fuel mileage of up to 1.0%. This
reduction in fuel mileage could result in a small increase in cost
of up to an estimated 1.2 cents per gallon when based on a
retail price of diesel fuel of $1.20 per gallon. Therefore, the
commission does not believe that the possible slight reduction
in energy content will pose a significant impact to fuel costs.
The commission has made no change to the rule language in
response to this comment.

Shamrock commented that the cost to produce the proposed
diesel fuel could be higher than estimated by the commission
because of patent infringement issues relating to California
Diesel fuel formulations.

The commission acknowledges that there may be issues with
some producers over patent infringement. However, the rules
allow the use of California Certified Diesel Fuel Formulations as
an option for compliance flexibility, not as a requirement. Also,
the rules do not prohibit diesel fuel producers from submitting
their own diesel fuel formulations to California for certification
and possibly preventing any patent infringement issues. In
addition, the commission is unable to adequately address the
issue of cost in this comment because the commenter did
not provide any estimates toward the possible cost of patent
infringement issues. The commission has made no change to
the rule language in response to this comment.

Koch commented that the commission did not include in its cost
benefit analysis the cost factors associated with the downtime,
labor, and material costs to repair elastomeric seals in diesel
engines, which may be adversely effected by the proposed
diesel fuel with its 10% aromatic content limit.

Investigation by the EPA and the CARB has shown that
the reduced aromatic contents of low aromatic diesel fuels
has contributed to fuel leaks in older diesel engines and
vehicles, mainly from the shrinkage and possible cracking of
the elastomeric seals, commonly known as O-rings, in some
older diesel engines, but not in every case. The change from a
higher to a lower aromatic fuel may cause elastomeric seals
found in some older engines to shrink and possibly crack,
especially those seals made of nitrile rubber that have seen
long service at high temperatures. Commonly, the seals that
failed were worn considerably and due for replacement. Thus,
the cost for the worn seal or O-ring replacement would have to
be incurred by the vehicle operator at some point, regardless
of the change in fuel. The commission suggests that proper
seal replacement and maintenance schedules will help prevent
untimely equipment failures. Studies have shown that after
the replacement of these seals, the occurrence of leaks was
virtually eliminated.

In addition, the rules do allow alternative formulations of diesel
fuel to be used, including diesel fuel with a higher aromatic
content than specified in the rules, as long as the emission
performance of the alternative formulation is equivalent to the
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specified LED fuel. The commission has made no change to
the rule language in response to this comment.

ExxonMobil, Koch, NPRA, TxOGA, and Shamrock commented
that the implementation date for production and marketing of
the proposed diesel fuel by May 1, 2002 is not realistic for
refiners that must modify their refineries to comply with the
proposed rules and that a minimum of three to four years is
necessary to plan, engineer, permit, construct, and test the
additional diesel refining unit(s) needed to comply with the
proposed fuel standard. TxOGA and Shamrock expressed
concern that the affected area will experience reduced fuel
supply if the implementation date is not practically attainable.
Koch commented that refiners are not expected to make any
investments to satisfy any hypothetical DFW LED market in time
for the proposed 2002 implementation deadline and whatever
supplies of California diesel are available now is what will
probably be available then and until the EPA promulgates
the next phase of diesel fuel properties, therefore market
tightness and susceptibility to price spikes are more likely to be
experienced in the DFW area than a smooth transition to the
$.04 per gallon price increase estimated by the commission.
Shamrock commented that the commission should survey the
refiners who supply the affected area to ensure that adequate
supplies will be available and verify suppliers construction plans,
because if the expected economics for the expansion of their
refining facilities is not promising, some refiners may decide to
not make the significant capital investments required to produce
the proposed fuel and no longer supply this area with fuel.
TxOGA commented that due to the timing of the proposal there
is a significant chance that supplies would not be available
by the 2002 deadline. TMTA commented that some refiners
will choose not to produce LED fuel because of the significant
capital investment that is required.

The commission agrees that the May 2002 implementation date
could be difficult for some diesel fuel producers to achieve
if the producers were required to install additional refining
facilities in the near term. However, the rules do allow
the use of alternative formulations that provide the same
emissions performance as the specified fuel content standards
and the commission believes that producers should be able
to provide these alternative formulations in sufficient quantities
in the near term to alleviate any concerns over supply to the
DFW area. The alternative formulations may be produced
through refining practices or through the use of additives
as long as the emissions performance is equivalent to the
specified fuel standards. As such, if alternative formulations
are used, producers should be able to begin supplying diesel
fuel compliant to the rules within the specified time frame.
The commission has made no change to the rule language in
response to these comments.

Shamrock commented that the control strategy implemented by
the diesel fuel proposal should not be expanded to other areas
currently in attainment or who may be designated nonattainment
this summer and that enlarging the control area has the potential
of greatly increasing the cost to outlying areas that have few, if
any, air quality concerns.

The commission is evaluating the need to expand these rules
to cover other ozone nonattainment areas and will take this
comment into consideration.

Shamrock expressed concern about the equitable enforcement
of the proposal, especially the equivalency fuel defined in

§114.312(g), in that it is very important that refiners who decide
to make the capital investment can be assured that all refin-
ers are held to the same level of emission reductions. Sham-
rock also recommended that determination of equivalency be
patterned after the procedures in the California Code of Reg-
ulations (CCR), §2282(g), Certified Diesel Fuel Formulations
Resulting in Equivalent Emissions Reductions.

The rule requires that all diesel fuel supplied to the affected
area meet the LED requirements under §114.312. For the sake
of flexibility, the rule also allows the use of alternative diesel
fuel formulations which have been certified in accordance with
CCR §2282(g) and the use of alternative diesel fuel formulations
approved by the commission and EPA if these fuels demonstrate
equivalent emission reductions. The commission has made no
change to the rule language in response to this comment.

Koch and TxOGA commented that Texas should not confer
its decision rights on the approval of alternate formulations
of diesel fuel to California and that the proposal contains no
incentive for California to expend the effort required to approve
formulations that are proposed for the DFW area.

The use of a California Certified Diesel Fuel Formulation is only
one of three options for demonstrating compliance to the LED
requirements. Producers and importers may also choose to
meet the specified diesel fuel standards for sulfur, aromatic
content and cetane number, or use a alternative diesel fuel
formulation that has been approved by the commission as being
equivalent in reducing emissions as the specified standards.
The commission has allowed the option of using a California
Certified Diesel Fuel Formulation as additional flexibility for
producers and importers already producing such fuels for the
California market. The commission has made no change to the
rule language in response to these comments.

Koch and TxOGA commented that the proposed enforcement
mechanism is excessive and unworkable. They also stated
that it is not possible for parties in the distribution system
downstream from the refiner to report, or even know the
blend batch numbers that might be contained in a particular
shipment of fuel and it is not practical to test each shipment
of fuel and report the results on transfer documents. Koch
suggested that the commission require the same information
to be maintained by the refiner and the other parties in the
distribution system as required by existing federal regulations,
testing of each transfer should not be required, and the
requirement to list batch numbers and test results on all
transfer documents should be deleted. In addition, Koch
suggested that additive use should be tracked by a system
similar to that required for demonstrating compliance with
gasoline detergent additive rules, that applicable minimum
and maximum specifications should be listed on the transfer
documents. TxOGA commented that the monthly reporting is
excessive and that the recordkeeping and reporting should be
no more than required by current federal requirements which
only require quarterly reports.

The commission concedes that the recordkeeping and report-
ing provisions could be construed as excessive and has made
changes in response to this comment. The rules will require
the submission of a report on each final blend and a quar-
terly summation report, which is similar to what is required by
the federal reformulated gasoline and anti-dumping reporting
regulations. Transfer document tracking provisions in §114.316
have also been revised in response to comment to require that
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product transfer documents must include at least the following
information: date of transfer; the name and address of the trans-
feror and the transferee; in the case of transferors or transfer-
ees who are producers or importers, the registration number of
those persons as assigned by the commission under §114.314;
the volume of diesel fuel being transferred; the location of the
diesel fuel at the time of transfer; and the following certification
statement: "This product complies with the requirements for low
emission diesel fuel specified in Title 30 Texas Administrative
Code, §114.312 and may be used in any Texas county requir-
ing the use of low emission diesel fuel in compression-ignition
engines." This revision requires tracking information similar to
that required by federal regulations and removes the require-
ments for blend identity and batch number tracking since blend
batches are mixed together in the distribution system and track-
ing individual batches is rendered impossible.

TxOGA commented that the requirement for registration 30 days
prior to supplying diesel in the affected area would limit any
potentially available supply to this market in the event of a
disruption in the supply due to planned or unplanned outages
from any source.

The commission agrees with this comment and has made
changes to the rule to require producers and importers that
begin supplying fuel to the affected areas after May 1, 2002, to
register within 30 days after the first date they begin to supply
fuel to the area.

Koch supported the concept in the proposal allowing a fuel
producer to provide a fuel with equivalent emission reduction
properties, however, Koch expressed concern that the proposed
§114.312(g) does not provide the flexibility necessary to sub-
stitute Koch’s own low emission diesel product, "Performance
Gold Diesel," which was recently introduced into the DFW area,
for the diesel fuel required by the proposal. In addition, Koch
expressed concern that the proposed testing, recordkeeping,
and reporting mechanisms provide a bias toward the diesel fuel
specifications required by the proposal and would prevent the
substitution of diesel fuels where the emissions benefits are not
dependant on aromatics concentration and/or cetane number.
Koch stated that the commission should revise the proposed
rules to allow maximum flexibility in substituting alternate diesel
formulations.

The commission has made changes in response to these
comments to clarify the requirements of §114.312 to address
the use of additives in alternative diesel fuel formulations to
provide additional flexibility for producers and importers to
comply with the fuel requirements.

Sierra–Lone Star, LWV-TX expressed support for a statewide
use of cleaner diesel fuels with lower sulfur content applying
to both off-road and on-road vehicles and commented that
sulfur content in fuels is directly related to the effectiveness
of emissions control systems in motor vehicles. The steering
committee and two individuals commented that the sulfur
content should be reduced in diesel fuel.

The commission is aware that the EPA is currently evaluating the
feasibility and effectiveness of revising federal sulfur standards
for diesel fuel. If the outcome of these evaluations is a federal
rule which covers the areas in Texas impacted by these state
rules, and the federal rule is at least as stringent as these state
rules, then the commission will consider compliance with the
federal rule equally effective from the time of implementation
of the federal fuel and may repeal all or portions of the state

requirements for sulfur in diesel fuel. The commission has made
no change to the rule language in response to these comments;
however, the commission is considering expanding the area in
future rulemaking.

NPRA commented that the commission should remove all refer-
ences to "natural" with regard to cetane number in §§114.312,
114.315, and 114.316 because specifying a "natural" cetane
number is an unjustifiable narrow definition of the diesel fuel’s
cetane property. In terms of environmental performance, a
diesel fuel that has a natural cetane number of 48 is indistin-
guishable from a diesel fuel that has a cetane number of 48
obtained through the use of a cetane enhancing additive.

The commission agrees, but would like to note that the proposal
approved by the commission for public comment on December
16, 1999, did not include any references to "natural" in regard to
cetane numbers. Regarding the issue of natural cetane versus
additive improved cetane effects on NO

x
, scientific studies

document that they both give similar reductions. A comparison
of different cetane-improver additives shows that while they
may differ quantity-wise to achieve a required certain cetane
number, their NO

x
reduction effects are similar. The commission

has made no change to the rule language in response to this
comment.

Koch commented that §114.6 should include a definition for
"additive."

The commission agrees and has revised §114.6 to include
the definition for "additive" to read as follows: "Additive–Any
substance, other than one composed solely of carbon and/or
hydrogen, that is intentionally added to gasoline or diesel fuel
(including any added to a motor vehicle fuel system) and that
is not intentionally removed prior to sale or use and that is
approved by and registered with the EPA in accordance with
40 Code of Federal Regulations 79."

Koch commented, without explanation, that §114.312(a) should
be revised to delete, "which may ultimately," from the text.

The commission believes that any diesel fuel that could ulti-
mately be used for the control area must be LED. This provision
is specifically directed at producers and importers. While the
producers and importers may not have control over the handling
of the fuel once it leaves their possession, they generally know
the area in which it is to be used. This language puts a bur-
den on a producer or importer who is sending fuel for use near
the covered area to either: 1) ensure that noncompliant fuel is
not meant for distribution in the covered area; or 2) ensure that
the fuel complies with these rules. The commission made no
change to the rule language in response to this comment.

Koch suggested that the commission delete the proposed re-
quirement that any alternate diesel fuel formulation meet com-
parable or better emissions of toxic compounds and PM, in ad-
dition to VOC and NO

x
emissions, when compared to the LED

and that §114.312(g) should be revised to read as follows (ital-
ics indicate commenter’s suggested changes): "(g) Diesel fuel
which the producer has demonstrated to the executive director’s
satisfaction, through emissions and performance testing pro-
grams with supporting data, as achieving comparable or better
reductions in emissions of the principal ozone precursors (ox-
ides of nitrogen, plus volatile organic compounds may be used
to satisfy the requirements of subsection (a) of this section. For
alternative formulations that incorporate additive systems, the
estimated emissions benefits of the alternative fuel formulation
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may be determined by comparing the in-use emissions and per-
formance characteristics of the alternative fuel versus the emis-
sions and performance characteristics of an unadditized fuel, as
determined by testing with diesel engines. TNRCC recognizes
that additive formulation and testing technology often include
factors that can reasonably be considered confidential. There-
fore TNRCC will provide a mechanism where details can be
supplied by the producer for evaluation of an alternative formu-
lation by an "impartial expert" who can competently judge the
merits of the alternative fuel system while retaining the confi-
dentiality of proprietary information."

The commission agrees with most of the suggested changes,
except for the suggested exclusion of PM emissions from the
equivalency requirement and the use of an "impartial expert,"
and has made changes in response to this comment. The
commission believes that the emissions performance of the
alternative diesel fuel formulations should be equivalent to
the specified diesel fuel standards in all emission reductions
including PM, not just NO

x
and VOC. A mechanism is provided

in the rule for the executive director to approve alternative
diesel fuel formulations. Proprietary or confidential information
would need to be identified as such in the submittal to the
executive director. If it is found to be trade secret information,
the Texas Public Information Act protects the information from
public disclosure.

Koch commented that §114.316(a) should be revised to read as
follows: "(a) Every producer or importer that has elected to sell,
offer for sale, supply, or offer for supply LED fuel in counties
listed in §114.319 of this title (relating to Affected Counties and
Compliance Dates) is subject to the requirements of this sec-
tion. Under these requirements LED which has been produced
or imported must conform with the standards for sulfur content,
aromatic hydrocarbon content, and minimum cetane number
as specified in §114.312 of this title (relating to Low Emission
Diesel Standards) or other standards, including type and con-
centration of additive as specified per §114.312(g). All records
relating to LED must contain a statement declaring whether the
aromatic hydrocarbon content of the sample conforms to the
basic standard, to a designated alternative limit (DAL) in accor-
dance with §114.313 of this title (relating to Designated Alter-
native Limits), or to a limit specified in a Certified Diesel Fuel
Formulation as approved by an executive order issued by the
CARB, or whether the fuel conforms to a formulation approved
per §114.312(g)."

The commission agrees that the suggested change clarifies
the rule language and has made changes in response to this
comment.

Koch commented that §114.316(b) should be revised to read as
follows (italics indicate commenter’s suggested changes): "(b)
Each producer or importer of a fuel that conforms to §114.312
(a) through (f) shall sample and test...."

The commission agrees and made changes in response to this
comment.

Koch commented that §114.316(c) should be revised by renum-
bering it as (d) and a new (c) inserted to read as follows (italics
indicate commenter’s suggested changes): "(c) Each producer
or importer of a fuel that conforms to §114.312 (g) shall sample
and test for the appropriate components approved by the exec-
utive director in each final blend of LED which the producer or
importer has produced or imported, by collecting and analyz-
ing a representative sample of diesel fuel taken from the final

blend, using the methodologies specified in §114.315 of this title
(relating to Approved Test Methods). If a producer or importer
blends diesel fuel components directly to pipelines, tank ships,
railway tank cars, or trucks and trailers, the loading(s) shall be
sampled and tested for the appropriate components approved
by the executive director by the producer or importer or au-
thorized contractor. If the approved blend contains an additive
system, the producer or importer or authorized contractor shall
maintain records showing that sufficient additive was added to
maintain the appropriate additive concentration as approved by
the executive director. The producer or importer shall maintain,
for two years from the date of each sampling, records show-
ing the sample date, identity of blend sampled, container or
other vessel sampled, final blend volume, and the appropriate
fuel components. All diesel fuel produced by the producer or
imported by the importer and not tested as LED by the pro-
ducer or importer as required by this section shall be deemed
to exceed the standards specified in §114.312 of this title, un-
less the producer or importer demonstrates that the diesel fuel
meets those standards and limits."

The commission agrees that producers should have the flexibil-
ity to use additives to comply with the LED requirements and
has made changes in response to this comment.

Koch commented that §114.316(d) should be revised by renum-
bering it as (e) and to delete "blend identity, blend batch num-
bers,...test results," from the text. In addition, Koch commented
that §114.316(e) should be revised by renumbering it as (f).

The commission agrees that only the producers and importers
should be required to submit blend identity and batch numbers
on the transfer documents due to downstream combining of
different blends and has made changes in response to this
comment.

Subchapter A. DEFINITIONS
30 TAC §114.6

STATUTORY AUTHORITY

The new section is adopted under the Texas Water Code
(TWC), §5.103, which provides the commission the authority
to adopt rules necessary to carry out its powers and duties
under the TWC. The amendments are also adopted under the
Texas Health and Safety Code, Texas Clean Air Act (TCAA),
§382.011, which provides the commission the authority to
control the quality of the state’s air; §382.012, which provides
the commission the authority to prepare and develop a general,
comprehensive plan for the control of the state’s air; §382.017,
which provides the commission the authority to adopt rules
consistent with the policy and purposes of the TCAA; §382.019,
which provides the commission the authority to adopt rules
to control and reduce emissions from engines used to propel
land vehicles; §382.037(g), which provides the commission the
authority to regulate fuel content if it is demonstrated to be
necessary for attainment of the NAAQS; and §382.039, which
provides the commission the authority to develop and implement
transportation programs and other measures necessary to
demonstrate attainment and protect the public from exposure
to hazardous air contaminants from motor vehicles.

§114.6. Low Emission Fuel Definitions.

Unless specifically defined in the TCAA or in the rules of the
commission, the terms used by the commission have the meanings
commonly ascribed to them in the field of air pollution control. In
addition to the terms which are defined by the TCAA, the following
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words and terms, when used in Subchapter H of this chapter (relating
to Low Emission Fuels), shall have the following meanings, unless
the context clearly indicates otherwise:

(1) Additive–Any substance, other than one composed
solely of carbon and/or hydrogen, that is intentionally added to
gasoline or diesel fuel, including any added to a motor vehicle fuel
system, and that is not intentionally removed prior to sale or use and
that is approved by and registered with the EPA in accordance with
40 Code of Federal Regulations 79.

(2) Barrel–A unit of measure equal to 42 United States
gallons.

(3) Bulk plant–An intermediate motor vehicle distribution
facility where delivery of motor vehicle fuel to and from the facility
is solely by truck.

(4) Bulk purchaser/consumer–A person who purchases or
otherwise obtains motor vehicle fuel in bulk and then dispenses it into
the fuel tanks of motor vehicles owned or operated by the person.

(5) Designated alternative limit (DAL)–An alternative
specification limit for a specific fuel standard, which is assigned
by a producer or importer to a final blend of low emission diesel
fuel (LED) in accordance with §114.313 of this title (relating to
Designated Alternative Limits).

(6) Diesel fuel–Any fuel that is commonly or commer-
cially known, sold, or represented as diesel fuel Number 1-D or
Number 2-D, in accordance with the American Society for Testing
and Materials (ASTM) Test Method D975-98b (Standard Specifica-
tion for Diesel Fuel Oils), dated 1998.

(7) Final blend–A distinct quantity of LED which is
introduced into commerce without further alteration which would tend
to affect a regulated LED specification of the fuel.

(8) Further process–To perform any activity on motor ve-
hicle fuel, including distillation, treating with hydrogen, or blending,
for the purpose of bringing the motor vehicle fuel into compliance
with the requirements of Subchapter H of this chapter.

(9) Gasoline–Any fuel that is commonly or commer-
cially known, sold, or represented as gasoline, in accordance with
ASTM Test Method D4814-99 (Standard Specification for Automo-
tive Spark-Ignition Engine Fuel), dated 1999.

(10) Imported–The process by which motor fuel is trans-
ported into counties listed in §114.319 of this title (relating to Af-
fected Counties and Compliance Dates) via tank ship, rail car, tank
truck, or trailer.

(11) Import facility–The stationary motor vehicle fuel
transfer point from which fuel is transferred into the cargo tank truck,
pipeline, or other delivery vessel from which the fuel will be delivered
to the retail fuel dispensing facility, at which the fuel will be dispensed
into motor vehicles.

(12) Importer–Any person who transports, stores, or
causes the transportation or storage of motor vehicle fuel, produced
by another person, at any point between any producer’s facility
and any retail fuel dispensing outlet or bulk purchaser/consumer’s
facility.

(13) Low emission diesel (LED)–Any diesel fuel:

(A) sold, intended for sale, or made available for sale
which may ultimately be used to power a diesel fueled compression-
ignition engine in the counties listed in §114.319 of this title;

(B) that the producer knows, or reasonably should
know, may ultimately be used to power a diesel fueled compression-
ignition engine in counties listed in §114.319 of this title; and

(C) complies with the standards specified in §114.312
of this title (relating to Low Emission Diesel Standards).

(14) Motor vehicle fuel–Any gasoline or diesel fuel used
to power gasoline fueled spark-ignition or diesel fueled compression-
ignition engines.

(15) Produce–Perform the process to convert liquid com-
pounds which are not motor vehicle fuel into motor vehicle fuel,
except where a person supplies motor vehicle fuel to a refiner who
agrees in writing to further process the motor vehicle fuel at the re-
finer’s refinery and to be treated as a producer of the motor vehicle
fuel, only the refiner shall be deemed for all purposes under Subchap-
ter H of this chapter to be the producer of the motor vehicle fuel.

(16) Producer–Any person who owns, leases, operates,
controls, or supervises a production facility and/or produces motor
vehicle fuel.

(17) Production facility–A facility at which motor vehicle
fuel is produced.

(18) Refiner–Any person who owns, leases, operates,
controls, or supervises a refinery.

(19) Refinery–A facility that manufactures liquid fuels by
distilling petroleum.

(20) Retail fuel dispensing outlet–Any establishment at
which gasoline and/or diesel fuel is sold or offered for sale for use in
motor vehicles, and the fuel is directly dispensed into the fuel tanks
of the motor vehicles using the fuel.

(21) Supply–To provide or transfer fuel to a physically
separate facility, vehicle, or transportation system.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002857
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: May 11, 2000
Proposal publication date: December 31, 1999
For further information, please call: (512) 239-0348

♦ ♦ ♦
Subchapter H. LOW EMISSION FUELS

Division 2. LOW EMISSION DIESEL
30 TAC §§114.312-114.317, 114.319

STATUTORY AUTHORITY

The new sections are adopted under the Texas Water Code
(TWC), §5.103, which provides the commission the authority
to adopt rules necessary to carry out its powers and duties
under the TWC. The amendments are also adopted under the
Texas Health and Safety Code, Texas Clean Air Act (TCAA),
§382.011, which provides the commission the authority to
control the quality of the state’s air; §382.012, which provides
the commission the authority to prepare and develop a general,
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comprehensive plan for the control of the state’s air; §382.017,
which provides the commission the authority to adopt rules
consistent with the policy and purposes of the TCAA; §382.019,
which provides the commission the authority to adopt rules
to control and reduce emissions from engines used to propel
land vehicles; §382.037(g), which provides the commission the
authority to regulate fuel content if it is demonstrated to be
necessary for attainment of the NAAQS; and §382.039, which
provides the commission the authority to develop and implement
transportation programs and other measures necessary to
demonstrate attainment and protect the public from exposure
to hazardous air contaminants from motor vehicles.

§114.312. Low Emission Diesel Standards.

(a) No person shall sell, offer for sale, supply, or offer for
supply, dispense, transfer, allow the transfer, place, store, or hold any
diesel fuel in any stationary tank, reservoir, or other container in the
counties listed in §114.319 of this title (relating to Affected Counties
and Compliance Dates), which may ultimately be used to power a
diesel fueled compression-ignition engine in the affected counties,
that does not meet either the low emission diesel (LED) standards of
subsections (b)-(d) of this section, or the requirements of subsection
(f) or (g) of this section.

(b) The maximum sulfur content of LED is 500 parts per
million by weight per gallon.

(c) The maximum aromatic hydrocarbon content of LED
is 10% by volume per gallon; or the LED has been reported in
accordance with all of the requirements of §114.313 of this title
(relating to Designated Alternative Limits), where:

(1) the aromatic hydrocarbon content does not exceed the
designated alternative limit (DAL); and

(2) the designated alternative limit exceeds 10% by vol-
ume, the excess aromatic hydrocarbon content is fully offset in ac-
cordance with §114.313 of this title.

(d) The minimum cetane number for LED is 48.

(e) Subsection (a) of this section shall not apply to a sale,
offer for sale, or supply of diesel fuel to a refiner where the refiner
further processes the diesel fuel at the refiner’s refinery prior to any
subsequent sale, offer for sale, or supply of the diesel fuel.

(f) Diesel fuel which has been produced to comply with all
specifications for a Certified Diesel Fuel Formulation as approved by
an executive order by the California Air Resources Board may be
used to satisfy the requirements of subsection (a) of this section.

(g) Alternative diesel fuel formulations which the producer
has demonstrated to the satisfaction of the executive director and EPA,
through emissions and performance testing programs with supporting
data, as achieving comparable or better reductions in emissions of
oxides of nitrogen, volatile organic compounds, and particulate matter
may be used to satisfy the requirements of subsection (a) of this
section. For alternative diesel fuel formulations that incorporate
additive systems, the estimated emissions benefits of the alternative
diesel fuel formulation may be determined by comparing the in-use
emissions and performance characteristics of the alternative diesel
fuel versus the emissions and performance characteristics of a diesel
fuel without the additive system, as determined by testing approved
by the executive director. The commission recognizes that additive
formulation and testing technology often include factors that can
reasonably be considered proprietary or confidential. Therefore,
proprietary or confidential information supplied by the producer for
evaluation of an alternative diesel fuel formulation must be identified

as such when submitted. Decisions regarding confidentiality will be
made subject to the Texas Public Information Act, Texas Government
Code, Chapter 552.

§114.314. Registration of Diesel Producers and Importers.
Each producer and importer that sells, offers for sale, supplies, or
offers for supply from its production facility or import facility low
emission diesel (LED) to counties listed in §114.319 of this title
(relating to Affected Counties and Compliance Dates) shall register
with the executive director by December 1, 2001; or after May
31, 2002, within 30 days after the first date that such person will
produce or import LED. Registration shall be on forms prescribed by
the executive director and shall include a statement of acceptance
of the standards and enforcement provisions of this chapter; and
shall include a statement of consent by the registrant that the
executive director shall be permitted to collect samples and access
documentation and records. The executive director shall maintain a
listing of all registered suppliers.

§114.316. Monitoring, Recordkeeping, and Reporting Requirements.
(a) Every producer or importer that has elected to sell, offer

for sale, supply, or offer for supply low emission diesel fuel (LED)
in counties listed in §114.319 of this title (relating to Affected
Counties and Compliance Dates) is subject to the requirements of this
section. Under these requirements LED which has been produced or
imported must conform with the standards for sulfur content, aromatic
hydrocarbon content, and minimum cetane number as specified in
§114.312 of this title (relating to Low Emission Diesel Standards) or
other standards, including the type and concentration of additive as
specified in accordance with §114.312(g) of this title. All records
relating to LED must contain a statement declaring whether the
aromatic hydrocarbon content of the sample conforms to the basic
standard, to a designated alternative limit (DAL) in accordance with
§114.313 of this title (relating to Designated Alternative Limits), to
a limit specified in a Certified Diesel Fuel Formulation as approved
by an executive order issued by the California Air Resources Board
(CARB), or whether the diesel fuel conforms to an alternative diesel
fuel formulation approved under §114.312(g) of this title.

(b) Each producer or importer of a diesel fuel that conforms
to §114.312(a)-(f) of this title shall sample and test for the sulfur
content, aromatic hydrocarbon content, and minimum cetane num-
ber in each final blend of LED which the producer or importer has
produced or imported, by collecting and analyzing a representative
sample of diesel fuel taken from the final blend, using the method-
ologies specified in §114.315 of this title (relating to Approved Test
Methods). If a producer or importer blends diesel fuel components
directly to pipelines, tank ships, railway tank cars, or trucks and trail-
ers, the loading(s) shall be sampled and tested for the sulfur content,
aromatic hydrocarbon content, and minimum cetane number by the
producer or importer or authorized contractor. The producer or im-
porter shall maintain, for two years from the date of each sampling,
records showing the sample date, identity of blend sampled, container
or other vessel sampled, final blend volume, and the sulfur content,
aromatic hydrocarbon content, and minimum cetane number. All
diesel fuel produced by the producer or imported by the importer and
not tested as LED by the producer or importer as required by this sec-
tion shall be deemed to exceed the standards specified in §114.312 of
this title, unless the producer or importer demonstrates that the diesel
fuel meets those standards and limits.

(c) Each producer or importer of a diesel fuel that conforms
to §114.312(g) of this title shall sample and test for the appropriate
components approved by the executive director in each final blend of
LED which the producer or importer has produced or imported, by
collecting and analyzing a representative sample of diesel fuel taken
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from the final blend, using the methodologies specified in §114.315
of this title. If a producer or importer blends diesel fuel components
directly to pipelines, tank ships, railway tank cars, or trucks and
trailers, the loading(s) shall be sampled and tested for the appropriate
components approved by the executive director by the producer or
importer or authorized contractor. If the approved blend contains an
additive system, the producer or importer or authorized contractor
shall maintain records showing that sufficient additive was added to
maintain the appropriate additive concentration as approved by the
executive director. The producer or importer shall maintain, for two
years from the date of each sampling, records showing the sample
date, identity of blend sampled, container or other vessel sampled,
final blend volume, and the appropriate fuel components. All diesel
fuel produced by the producer or imported by the importer and not
tested as LED by the producer or importer as required by this section
shall be deemed to exceed the standards specified in §114.312 of this
title, unless the producer or importer demonstrates that the diesel fuel
meets those standards and limits.

(d) A producer or importer shall provide to the executive
director any records required to be maintained by the producer or
importer in accordance with this section within five days of a written
request from the executive director, if the request is received before
expiration of the period during which the records are required to be
maintained. Whenever a producer or importer fails to provide records
regarding a final blend of LED in accordance with the requirements
of this section, the final blend of diesel fuel shall be presumed to have
been sold by the producer or importer in violation of the standards
specified in §114.312 of this title, to which the producer or importer
has elected to be subject.

(e) All parties in the distribution chain (producer, importer,
terminals, pipelines, truckers, rail carriers, and retail fuel dispensing
outlets) subject to the provisions of §114.312 of this title must
maintain copies or records of product transfer documents for a
minimum of two years and shall upon request, make such copies or
records available to representatives of the commission, EPA, or local
air pollution agency have jurisdiction in the area. The product transfer
documents must contain, at a minimum, the following information:

(1) the date of transfer;

(2) the name and address of the transferor;

(3) the name and address of the transferee;

(4) in the case of transferors or transferees who are
producers or importers, the registration number of those persons as
assigned by the commission under §114.314 of this title (relating to
Registration of Diesel Producers and Importers);

(5) the volume of diesel fuel being transferred;

(6) the location of the diesel fuel at the time of transfer;
and

(7) the following certification statement: "This product
complies with the requirements for low emission diesel fuel specified
in Title 30 Texas Administrative Code, §114.312 and may be used
in any Texas county requiring the use of low emission diesel fuel in
compression-ignition engines."

(f) For each final blend which is sold or supplied by a
producer or importer from the party’s production facility or import
facility, and which contains volumes of diesel fuel that the party has
produced and imported and volumes that the party neither produced
nor imported, the producer or importer shall establish, maintain,
and retain adequately organized records containing the following
information.

(1) The volume of diesel fuel in the final blend that was
not produced or imported by the producer or importer, the identity
of the persons(s) from whom such diesel fuel was acquired, the
date(s) on which it was acquired, and the invoice(s) representing the
acquisition(s).

(2) The sulfur content, aromatic hydrocarbon content, and
the cetane number of the volume of diesel in the final blend that was
not produced or imported by the producer or importer, determined
either by:

(A) sampling and testing by the producer or importer
of the acquired diesel fuel represented in the final blend; or

(B) written results of sampling and test of the diesel
fuel supplied by the person(s) from whom the diesel fuel was
acquired.

(3) A producer or importer subject to subsection (f) of
this section shall establish such records by the time the final blend
triggering the requirements is sold or supplied from the production
or import facility, and shall retain such records for two years from
such date. During the period of required retention, the producer or
importer shall make any of the records available to the executive
director upon request.

(g) Each producer or importer electing to sell, offer for sale,
supply, or offer to supply LED in accordance with §114.312 of
this title shall provide a report on each final blend and a quarterly
summation report to the executive director no later than the fifteenth
of the month following the end of the calendar quarter. The report
on each final blend shall provide, at a minimum, the information
required to be collected by subsections (b), (c), and (f) of this section.
The quarterly report shall provide, at a minimum, reconciliation of
the quarter’s transactions relative to the requirements of subsections
(b), (c) and (f) of this section. Updates or revisions to estimated
transaction volumes required by subsections (b) and (c) of this section
shall be included in this report.

(h) Each producer or importer electing to sell, offer for
sale, supply, or offer to supply LED under §114.312(f) of this title
shall provide to the executive director a copy of the executive order
issued by the CARB for the Certified Diesel Fuel Formulation used
to produce the LED and shall comply with the requirements of
subsections (b) and (f) of this section using the fuel specifications
for aromatic hydrocarbon, sulfur, and cetane set by this executive
order.

(i) Each producer or importer electing to sell, offer for
sale, supply, or offer to supply LED under §114.312(f) of this
title shall sample and test for the polycyclic aromatic hydrocarbon
content and nitrogen content in each final blend of LED which
the producer or importer has produced or imported using the fuel
specifications for polycyclic aromatic hydrocarbons and nitrogen
set by the executive order issued by the CARB for the Certified
Diesel Fuel Formulation used to produce the LED, by collecting
and analyzing a representative sample of diesel fuel taken from the
final blend using the methodologies specified in §114.315 of this title
and shall include a record of these tests in the report required by
subsection (g) of this section.

§114.317. Exemptions to Low Emission Diesel Requirements.
(a) The following exemption applies in the counties listed in

§114.319 of this title (relating to Affected Counties and Compliance
Dates). The owner or operator of a retail fuel dispensing outlet
is exempt from all requirements of §114.316 of this title (relating
to Monitoring, Recordkeeping, and Reporting Requirements) except
§114.316(e) of this title.
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(b) Diesel fuel that does not meet the requirements of
§114.312 of this title (relating to Low Emission Diesel Standards)
is not prohibited from being transferred, placed, stored, and/or held
within the affected counties so long as it is not ultimately used to
power a diesel fueled compression-ignition engine in the affected
counties.

§114.319. Affected Counties and Compliance Dates.

Beginning May 1, 2002, affected persons in the following counties
shall be in compliance with §§114.312-114.317 of this title (relating
to Low Emission Diesel Standards; Designated Alternative Limits;
Registration of Diesel Producers and Importers; Approved Test
Methods; Monitoring, Recordkeeping, and Reporting Requirements;
and Exemptions to Low Emission Diesel Requirements): Collin,
Dallas, Denton, Ellis, Johnson, Kaufman, Parker, Rockwall, and
Tarrant.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002856
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: May 11, 2000
Proposal publication date: December 31, 1999
For further information, please call: (512) 239-0348

♦ ♦ ♦
Subchapter I. NON-ROAD ENGINES

Division 1. AIRPORT GROUND SUPPORT
EQUIPMENT
30 TAC §§114.400, 114.402, 114.406, 114.409

The Texas Natural Resource Conservation Commission
(commission or TNRCC) adopts new §114.400 (Definitions),
§114.402 (Control Requirements), §114.406 Reporting and
Recordkeeping Requirements), and §114.409 (Affected Coun-
ties and Compliance Schedules). The commission adopts
these revisions in new Subchapter I (Non-Road Engines), new
Division 1 (Airport Ground Support Equipment) of Chapter 114
(Control of Air Pollution from Motor Vehicles) and to the State
Implementation Plan (SIP) in order to control ground-level
ozone in the Dallas/Fort Worth (DFW) ozone nonattainment
area through the electrification of airport ground support
equipment (GSE), or the use of alternative emission reduction
measures. The new sections are adopted with changes to the
proposed text as published in the December 31, 1999 issue of
the Texas Register (24 TexReg 11938).

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES

The DFW ozone nonattainment area, an area defined by
Collin, Dallas, Denton, and Tarrant Counties, was originally
designated "moderate" under the Federal Clean Air Act (FCAA)
Amendments of 1990 (42 United States Code (USC)) and
thus was required to attain the one-hour national ambient air
quality standard (NAAQS) for ozone by November 15, 1996.
As required by the FCAA, the state submitted an attainment
demonstration plan in 1994 which projected attainment of the
ozone NAAQS by 1996. This plan was based on a volatile

organic compound (VOC) reduction strategy. DFW did not attain
the ozone NAAQS in 1996. The United States Environmental
Protection Agency (EPA) is authorized to redesignate an area
to the next higher classification ("bump up") if the area fails to
attain by the required date. In March 1998, in accordance with
42 USC, §7511(b)(2), the EPA reclassified the DFW area from
moderate to serious, based on monitored exceedances of the
ozone NAAQS between 1994 and 1996. The reclassification
required the state to submit a revised SIP that demonstrates
that the ozone NAAQS will be met in DFW by November 15,
1999. Because the DFW area continued to exceed the ozone
NAAQS in 1999, the EPA may bump up the area to the severe
classification. Regardless, the EPA and 42 USC, §7410 and
§7502(a)(2), require the state to submit a revised SIP which
demonstrates that the area will attain the ozone NAAQS as
expeditiously as practicable. The rules adopted for DFW in this
notice are one element of the ozone attainment demonstration
SIP for DFW being adopted concurrently in this issue of the
Texas Register. The commission plans to submit this SIP to
the EPA in April 2000.

In 1996, the commission began to develop new modeling for
the DFW area and now is using newer air quality models
with improved meteorological and emission inputs. The newer
modeling since 1996 shows that reductions of oxides of nitrogen
(NO

x
) in the DFW area and regionally will be necessary to

attain the ozone NAAQS. The current modeling also shows
that achieving the ozone NAAQS in the DFW area will require
strenuous effort because the area’s rapid growth has resulted
in increasing amounts of emissions due to increased levels
of activity in the area. The emissions from increased activity
are offsetting the emission reductions being achieved from
new emission standards applicable to the on-road and non-
road engine source categories which dominate the emissions
inventory in the DFW area.

The emission reduction requirements adopted as part of this
SIP package are the outcome of a development process
which involved the EPA, the commission, local elected officials,
citizens, industrial stakeholders, air quality researchers, and
hired consultants. Local officials from the DFW area have
formally submitted a resolution to the commission requesting
the inclusion of many specific emission reduction strategies,
including the one contained in these rules.

The NO
x

reductions required for the area to attain the ozone
NAAQS have been estimated by extensive use of sophisticated
air quality grid modeling which, because of its scientific and
statutory grounding, is the chief policy tool for designing emis-
sion reductions. Title 42 USC, §7511a(c)(2), requires the use
of photochemical grid modeling for ozone nonattainment areas
designated serious, severe, or extreme. The modeling has
been conducted with input from a technical advisory commit-
tee. Hundreds of emission control strategies were considered
in developing the modeling. Varying degrees of reductions from
point sources and mobile sources were analyzed in at least 50
modeling iterations, to test the effectiveness of different NO

x

reductions. The attainment demonstration modeling submitted
for public hearing and comment concurrently with these rules
shows that, in order for DFW to achieve the ozone NAAQS by
2007, almost all of the practicably achievable NO

x
reductions

are necessary from each emission source category, including
reductions from counties surrounding the DFW nonattainment
area. Therefore, each strategy, including the reductions re-
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quired by this rulemaking, is crucial to meet federal require-
ments for the DFW nonattainment area.

The North Texas Clean Air Steering Committee (steering com-
mittee) representing the DFW ozone nonattainment area coun-
ties requested an ozone pollution control strategy to limit the use
of airport GSE to electric-powered GSE to reduce NO

x
emis-

sions necessary for the counties included in the DFW ozone
nonattainment area to be able to demonstrate attainment with
the ozone NAAQS. At the request of the steering committee,
the commission developed an airport GSE electrification strat-
egy in the DFW nonattainment area which requires the con-
version of GSE to electric-powered GSE at the airports which
have the most air carrier operations. After many meetings with
the affected airlines and airports, the commission has made
it possible for owners and operators of GSE to either meet a
100% electrification goal or meet an emission reduction goal
of 90% by any alternative measure. The GSE conversion is
to be phased-in over time and be complete by December 31,
2005. The adopted rules are necessary for the DFW nonattain-
ment area to be able to demonstrate attainment with the ozone
NAAQS.

GSE is used the moment an aircraft lands, until it takes off.
GSE is comprised of a variety of vehicles and equipment that
are necessary to service aircraft during ground-based opera-
tions, including cargo loading and unloading, passenger load-
ing and unloading, potable water storage, lavatory waste tank
drainage, aircraft refueling, engine and fuselage examination,
maintenance, and catering. Airlines and airports employ spe-
cially designed GSE to support all these operations. Electrical
power and conditioned air are generally required throughout
gate operation periods for both passenger and crew comfort
and safety, and many times these services are also provided
by GSE. GSE includes, but is not limited to, aircraft pushback
tugs, baggage and cargo tugs, carts, forklifts, lifts, ground power
units, air conditioning units, air start units, and belt loaders.
Electric-powered versions of baggage tugs and belt loaders,
which represent about a third of all GSE, are available and in
use. Electric-powered versions of aircraft pushback tugs, air
start units, air-conditioning units, forklifts, lifts, ground power
units, and other specialty GSE are available as well.

The initial cost of purchasing electric-powered GSE is higher
compared to diesel-powered and gasoline-powered GSE. A
recent report by the EPA estimates that the cost of an electric
baggage tractor would be $30,000, while the gasoline-powered
version would be $17,000 and the diesel- powered version
would be $22,000. However, electricity is a less expensive
source of power, so there will be savings in the cost of fuel. This
fuel savings will offset the increased electric GSE price in two
to three years. Additionally, the rules as adopted would allow
GSE owners or operators to achieve the emission reductions in
other ways in the event that electrification is infeasible for that
fleet.

The majority of GSE engines are "uncontrolled" from an emis-
sion perspective. A majority of GSE use engines that have not
been designed for low emissions. Therefore, GSE emit signifi-
cant amounts of VOC and NO

x
. A recent EPA study of four major

airports in the United States indicated that GSE is responsible
for 15-20% of airport-related NO

x
and 10- 15% of airport-related

VOC.

The DFW area is nonattainment for ozone. Precursors to ozone
include VOC and NO

x
. The replacement of internal combustion

engine GSE with electric-powered GSE, or the use of alternative
emission reduction measures at the airports will greatly limit
the VOC and NO

x
emissions from this source and, therefore,

help control ground-level ozone. GSE emissions for the DFW
nonattainment area are projected to be reduced to 1.06 tons per
day (tpd) of NO

x
, in 2007. These rules will reduce the emissions

from the source by 90%, thereby greatly helping control ground-
level ozone.

SECTION BY SECTION DISCUSSION

The new §114.400 adds new definitions for "air carrier,""air
carrier operations," "ground support equipment," and "ground
support equipment fleet," "GSE average emission factor," and
"subject airport." The terms "GSE average emission factor" and
"subject airport" are added as new §114.400(5) and (6), re-
spectively. "GSE average emission factor" is defined to allow
fleets which did not operate in 1996 to establish a baseline
for reductions. The changes are the result of further research
and many meetings between the commission, federal govern-
ment agencies, North Central Texas Council of Governments
(NCTCOG), airline companies, and airfields. The definition of
"air carrier," §114.400(1) was modified for purposes of clarity.
The new definition no longer describes an air carrier as a "per-
son," but rather an "entity." The modified definition of "air car-
rier operations," §114.400(2), includes an exemption for general
aviation operations, non-fixed winged aircraft operations, and
military operations in response to comments regarding the fact
that these types of operations were not specifically referenced
as exempted in the preamble. A general aviation exemption
was made due to the small population and activity level of gen-
eral aviation GSE units. Non- fixed winged operations were
exempted so that those places that rotorcraft landed (e.g., hos-
pitals, buildings, stadiums, etc.) would not be considered "sub-
ject airports." The military operations exemption was made for
reasons of military preparedness. The modified definition of
"ground support equipment (GSE)," §114.400(3), now includes
exemptions for GSE which service general aviation aircraft, non-
fixed wing aircraft, military aircraft, and for GSE that is only used
during freezing weather. The last part of the modified definition
was developed in response to the fact that equipment that is only
utilized during freezing weather is highly unlikely to lead to the
formation of ozone, since it is not used during conditions which
are conducive to ozone formation. The modified definition of
"ground support equipment fleet," §114.400(4), was developed
in order to describe in better detail who would be responsible
for control of GSE emissions. The new definition now explains
that anyone who leases a unit of GSE for 12 months or longer
will have that unit of GSE considered part of his/her fleet. If the
unit is leased for less than 12 months, the unit is still consid-
ered part of the lessors fleet. The definition of "GSE average
emission factor," in §114.400(5) was added in order to provide
another method of compliance other than 100% electrification
for owners and operators of GSE at subject airports while still
providing air quality improvement assurances. The new defini-
tion helps establish a baseline for emission reductions for those
fleets which were not in operation in 1996. Three emission
factors are given, one for each grouping of horsepower. The
definition of "Subject airport" simplifies the rule by condensing
the version of §114.402(b) and (c) presented in the initial rule.
The new definition will require owners or operators of ground
support equipment fleets located at airports in Collin, Dallas,
Denton, and Tarrant Counties, and which experience more than
or equal to 100 commercial air carrier operations per year, as
averaged over a three-year period, to meet the requirements
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specified in this rule. This rule contains a 100 air operations
three-year average requirement to ensure that the number of air
carrier operations per year is representative of the level of activ-
ity at an airport. The number 100 air operations was chosen in
order to limit application of the rule to capture the vast majority
of the GSE in the DFW ozone nonattainment area which oper-
ate at the four largest commercial airports (DFW International,
Dallas Love Field, Alliance, and Meachem). These rules will not
affect the general aviation operations due to their relatively low
usage, nor the military operations which must have GSE that is
able to be deployed and operated in any part of the world.

Many GSE operators have submitted comments stating that
100% electrification may be infeasible due to infrastructure
requirements for electric equipment. In order to provide
more flexibility which still achieving equivalent reductions, the
commission included an alternative which allows each owner
and operator to submit a plan to achieve the reductions through
other means. This alternative would allow the reductions to be
achieved anywhere within the nonattainment area depending
upon the individual fleet and the market for credits. Some
owners and operators may find it more economical to purchase
credits instead of installing controls themselves.

The new §114.402(a), explains that affected owners and oper-
ators of GSE must demonstrate a reduction of NO

x
emissions

which is equal to or greater than the percentages of NO
x

emis-
sions attributable to the GSE fleet during the 1996 calender
year in accordance with the following: 20% reduction by De-
cember 31, 2003; 50% reduction by December 31 2004; and
90% reduction by December 31, 2005. Subsection (b) pertains
to those fleets which were not in operation in 1996. Utilizing the
emission factors from §114.400(6), the owner and/or operator
of the fleet must demonstrate the following NO

x
emission reduc-

tions: 20% reduction by December 31, 2003 or December 31
of the first year of operation, whichever is later; 50% reduction
by December 31, 2004 or December 31 of the third year of op-
eration, whichever is later; and 90% reduction by December 31,
2005 or December 31 of the third year of operation, whichever
is later instead of electrifying the fleet. This demonstration will
be accomplished by multiplying the appropriate emission fac-
tor by the number of non-electric GSE units on hand at the
end of one year of operation. The new §114.402(c) applies
to airports which become subject to the rule after the effective
date. Owners or operators of GSE at these airports must com-
ply with the emission reduction requirements of §114.402(a) or
(b), whichever is applicable. However, the owner or operator
of GSE may comply on 2003, or December 31 of the year an
airport becomes a subject airport; 2004 or the year after the
airport becomes a subject airport; 2005 or the second year af-
ter the airport becomes a subject airport. Since it takes a three
year average to become a subject airport, these fleet opera-
tors will have at least three years lead time before reductions
are required. The commission required 90% instead of 100%
reduction for these alternative compliance measures, because
availability of electric equipment cannot be considered as it can
in subsection (g) of this section. The commission anticipates
that fleets complying with subsection (g) will be able to demon-
strate that some of their equipment is not available in electric
power and so they would not actually achieve a 100% reduction
in emissions. The 90% is meant to approximate this difference.

The new §114.402(d) allows the commission to better enforce
the rule by providing that each entity that chooses not to fully
electrify its fleet shall submit a plan to the commission by May

1, 2003, or the first May 1st following operation at a subject
airport. This plan shall list each GSE unit, its horsepower rating,
its emission factor, the total actual annual emissions for each
unit in existence in 1996, and provide for the implementation of
emission reduction measures to achieve NO

x
emissions in the

amount required by §114.402(a), (b), (c), and (e). To provide
alternate means of compliance while still achieving emission
reductions, the plan may include emission reductions measures
which are applied to the GSE fleet itself and measures which
have been achieved elsewhere in the nonattainment area if
those measures would be creditable under the commission
emissions banking program as defined in 30 TAC §101.29.
This plan must be approved by the executive director of the
commission and the EPA and should be revised as needed
to accurately reflect the compliance plan. New subsection (e)
ensures emission reductions for growth after 1996, specifying
that beginning December 31, 2004, owners and operators of
GSE subject to §114.402(a), (b), or (c) must demonstrate that
their non-electric GSE units added to the fleet after December
31, 1996, or after the first year of being subject to the rule, are
offset by 90%. Subsection (f) states that the requirements of
any enforceable agreement between the EPA, the United States
Department of Transportation, and the GSE owners/operators
may be included in a plan submitted under §114.402(d).

The new §114.402(g) states that in lieu of compliance with
§114.402(a) - (e) an owner or operator of GSE at a subject
airport may ensure that the fleet is 100% electric powered
by May 1, 2005, or three years after the airport becomes
a subject airport. Additionally §114.402(g) states that for
any GSE unit not available for purchase or conversion to
electric power, an owner or operator of GSE may meet the
requirements of this subsection if it can be shown that the lowest
emitting equipment is being used, subject to approval by the
executive director and the EPA. This subsection captures the
electrification requirement in the proposed rule to ensure that
it is still an option for compliance. This requirement has been
pushed back to 2005 due to comments regarding the need for
significant infrastructure improvements.

The new §114.406(a) and (b) have been modified for clarity.
Subsection (a) requires that owners or operators subject to
§114.402 submit annual GSE fleet reports to be submitted to
the executive director. Subsection (b) requires them to maintain
copies of the submitted reports for a minimum of three years.
For convenience, the commission will permit these reports to be
kept in hard copy or electronic form. The date of the first report
has been pushed back to reflect the later compliance schedule
in the control requirements.

The new §114.409 specifies the counties (Collin, Dallas, Den-
ton, and Tarrant) that are subject to this rule. This section has
had minor changes since proposal for clarity and to reflect other
changes already discussed. The title was also changed to be
consistent with the other rules.

FINAL REGULATORY IMPACT ANALYSIS

The commission reviewed the rulemaking in light of the reg-
ulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking meets the def-
inition of a "major environmental rule" as defined in that statute.
"Major environmental rule" means a rule the specific intent of
which is to protect the environment or reduce risks to human
health from environmental exposure and that may adversely af-
fect in a material way the economy, a sector of the economy,
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productivity, competition, jobs, the environment, or the public
health and safety of the state or a sector of the state. The
amendments to Chapter 114 are intended to protect the envi-
ronment or reduce risks to human health from environmental
exposure to ozone and may affect in a material way, a sector of
the economy, competition, and the environment. The amend-
ments are intended to implement the conversion of fossil-fueled
GSE so as to lower GSE emissions 90% - 100% over a three-
year period via the use of the use of electric-powered GSE or
by any alternative measure, including one that is creditable in
accordance with the commission emissions banking program.

This air pollution control program is part of the strategy to reduce
NO

x
emissions necessary for the counties included in the DFW

ozone nonattainment area to be able to demonstrate attainment
with the ozone NAAQS. The steering committee representing
the DFW ozone nonattainment area counties requested an air
pollution control strategy, including the use of electric- powered
GSE, be established to reduce NO

x
emissions necessary to

demonstrate attainment with the ozone NAAQS. The amend-
ments are part of the commission response to the request and
one element of the proposed DFW Attainment Demonstration
SIP. Although the amendments meet the definition of a "major
environmental rule" as defined in the Texas Government Code,
and are considered a major environmental rule, §2001.0225
only applies to a major environmental rule, the result of which
is to: 1. exceed a standard set by federal law, unless the rule
is specifically required by state law; 2. exceed an express re-
quirement of state law, unless the rule is specifically required
by federal law; 3. exceed a requirement of a delegation agree-
ment or contract between the state and an agency or repre-
sentative of the federal government to implement a state and
federal program; or 4. adopt a rule solely under the general
powers of the agency instead of under a specific state law. This
rulemaking action is not subject to the regulatory provisions of
§2001.0225(b), because these rules do not meet any of the four
applicability requirements. Specifically, the program to convert
airport GSE in the DFW nonattainment area was developed in
order to meet the ozone NAAQS set by EPA under 42 USC,
§7409, and therefore meet a federal requirement. States are
primarily responsible for ensuring attainment and maintenance
of NAAQS once EPA has established those standards. Under
42 USC, §7410, and related provisions, states must submit,
for approval by EPA, SIPs that provide for the attainment and
maintenance of NAAQS through control programs directed to
sources of the pollutants involved. This adoption is not an ex-
press requirement of state law, but was developed specifically
in order to meet the air quality standards established under fed-
eral law as NAAQS, as authorized under the Texas Clean Air
Act (TCAA), §382.012 (concerning State Air Control Plan). This
adoption is intended to help bring the DFW ozone nonattain-
ment areas into compliance. The amendments do not exceed
a standard set by federal law, exceed an express requirement
of state law unless specifically required by federal law, nor ex-
ceed a requirement of a delegation agreement. The amend-
ments were not developed solely under the general powers of
the agency but were specifically developed to meet the air qual-
ity standards established under federal law as NAAQS.

TAKINGS IMPACT ASSESSMENT

The commission prepared a takings impact assessment for
these rules in accordance with Texas Government Code,
§2007.043. The following is a summary of that assessment.
The specific purpose of the rulemaking is to require airport

GSE to lower their emissions, be it through the use of electric-
powered GSE or any means available, including that which
would be creditable in accordance with the commission’s
emissions banking program. This activity will act as an air
pollution control strategy to reduce NO

x
emissions necessary

for the four counties included in the DFW ozone nonattainment
area to be able to demonstrate attainment with the ozone
NAAQS. The affected area consists of the four-county DFW
ozone nonattainment area, which includes Collin, Dallas,
Denton, and Tarrant Counties. Promulgation and enforcement
of the rules may burden private real property, because this
rulemaking action may result in investment in the permanent
installation of supplied utilities at the major airports in the
DFW area. Some airports, such as DFW International, can
and have installed utilities (aircraft power, and air conditioning)
at the gates which in effect eliminates the need for a large
portion of the GSE fleet. Although these rule revisions do not
directly prevent a nuisance or prevent an immediate threat to
life or property, they do prevent a real and substantial threat to
public health and safety and partially fulfill a federal mandate
under 42 USC, §7410. Specifically, the emission limitations
and control requirements within this adoption were developed
in order to meet the ozone NAAQS set by the EPA under 42
USC, §7409. States are primarily responsible for ensuring
attainment and maintenance of the NAAQS once the EPA
has established them. Under 42 USC, §7410, and related
provisions, states must submit, for approval by EPA, SIPs
that provide for the attainment and maintenance of NAAQS
through control programs directed to sources of the pollutants
involved. Therefore, the purpose of the rule adoption is to
implement a GSE emission reduction program in the DFW
ozone nonattainment area which is necessary for the area to
meet the air quality standards established under federal law as
NAAQS. Consequently, the exemption which applies to these
rules is that of an action reasonably taken to fulfill an obligation
mandated by federal law. Therefore, these proposed revisions
will not constitute a takings under Texas Government Code,
Chapter 2007.

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW

The commission determined that the rulemaking relates to an
action or actions subject to the Texas Coastal Management
Program (CMP) in accordance with the Coastal Coordination
Act of 1991, as amended (Texas Natural Resources Code,
§§33.201 et seq.), and the commission rules in 30 TAC
Chapter 281, Subchapter B, concerning Consistency with the
Texas Coastal Management Program. As required by 31 TAC
§505.11(b)(2) and 30 TAC §281.45(a)(3), relating to actions
and rules subject to the CMP, commission rules governing
air pollutant emissions must be consistent with the applicable
goals and policies of the CMP. The commission reviewed this
action for consistency with the CMP goals and policies in
accordance with the rules of the Coastal Coordination Council,
and determined that the action is consistent with the applicable
CMP goals and policies. The CMP policy applicable to this
rulemaking action is the policy that commission rules comply
with regulations in 40 Code of Federal Regulations, to protect
and enhance air quality in the coastal area (31 TAC §501.14(q)).
No new sources of air contaminants will be authorized by
the rule amendments. Therefore, in compliance with 31 TAC
§505.22(e), the commission affirms that this rulemaking is
consistent with CMP goals and policies.
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HEARING AND COMMENTERS

The commission held public hearings on this proposal on
January 24, 2000 in El Paso; January 25, 2000 in Austin;
January 26, 2000 in Longview and Irving; January 27, 2000 in
Dallas and Lewisville; January 28, 2000 in Fort Worth; January
31, 2000 in Beaumont and Houston; and February 9, 2000
in Denton. The comment period was originally scheduled to
close on February 1, 2000, but was extended until 5:00 p.m.
on February 14, 2000 (see the January 21, 2000 issue of the
Texas Register (25 TexReg 461).

Seven-hundred thirty-seven commenters submitted oral and/
or written testimony: American Airlines (AA); American Lung
Association Dallas Regional Office (ALA - Dallas Region); Air
Transport Association (ATA); Bell Helicopter Textron (Bell); cities
of Cleburne, Dallas, Fort Worth, and Plano; Fort Worth Cham-
ber of Commerce (CoC - Fort Worth); Citizens for a Safe En-
vironment (CSE); Delta Airlines (Delta); Downwinders at Risk
(DAR); Dallas/Fort Worth International Airport (DFW Airport);
Department of Defense (DoD); Environmental Chemical & Tech-
nology Incorporated (ECTI); Environmental Defense on Behalf
of Itself (EDBI); Ellis County; EPA; Friends of Meacham In-
ternational Airport Association (Friends of Meacham); Galaxy
Aerospace Company (Galaxy); Lockheed Martin Aerospace
Corporation (Lockheed-Martin); Lone Star Energy (Lone Star);
LSG Sky Chefs (LSG); League of Women Voters (LWV); Natural
Gas Vehicle Association (NGVA); Richardson Aviation (Richard-
son); Sustainable Economic and Environmental Development
(SEED); Fort Worth Sierra Club (Sierra - Fort Worth); Sierra
Club, Lone Star Chapter (Sierra - Lone Star); Dallas Sierra
Club (Sierra - Dallas); Southwest Airlines (SWA); Texas Air Cri-
sis Campaign (TACC); Texas Campaign for the Environment
(TCE); Texas Citizens’ Lobby (TCL); Texas Clean Water Action
(TCWA); Texas Public Citizen (TPC); Texas Jet (TxJet); United
Parcel Service (UPS); Western Jets (Western); and 698 indi-
viduals.

Six-hundred eighty-eight commenters generally supported the
proposal, including: Sierra - Dallas, DAR, Sierra - Fort Worth,
SEED, TCE, TCWA, TPC, LWV, Plano, Cleburne, ALA - Dallas
Region, CSE, Sierra - Lone Star, and 675 individuals.

Five commenters generally opposed the proposal, including:
ATA, SWA, Delta, AA, and one individual.

Forty-four commenters suggested changes to the proposal
as stated in the ANALYSIS OF TESTIMONY section of this
preamble. These include: DFW Airport, Ellis County, Bell,
Lockheed Martin, Lone Star, NGVA, LSG, UPS, TxJet, Galaxy,
Western, Friends of Meacham, DoD, EDBI, EPA, Dallas, CoC -
Fort Worth, Fort Worth, TCL, ECTI, TACC, Richardson, and 22
individuals.

ANALYSIS OF TESTIMONY

Delta, UPS, and SWA each commented that they incorporated
the comments of ATA as their own.

ETCI commented that the proposal lets airlines off too lightly.
An individual commented that DFW Airport is the single largest
point source of air pollution in the DFW area, yet the SIP
only requires token changes. They suggested that any means
should be utilized to lower emissions at the airport.

The commission will lower NO
x

emissions from 10.6 tpd to
1.06 tpd from a major category of mobile sources in the DFW
area by regulating the emissions from GSE vehicles at DFW

Airport, Love, Meacham, and Alliance airports. The commission
believes that this is an aggressive emission control strategy.

UPS commented that the commission would be more success-
ful in cleaning Texas’ air if the commission adopted the follow-
ing principles: polluter pays doctrine; free market preferred over
government mandates; industry- and company-neutral regula-
tion; transportation of people and goods treated equally; volun-
tary actions promoted and recognized; and allowing operational
flexibility.

The commission believes that industry specific regulation is
often necessary to achieve sufficient reductions. The steering
committee representing the DFW nonattainment area requested
that the commission adopt a measure which would mandate
the use of electric-powered GSE at airports which support air
carrier operations. This request is based on the fact that DFW
Airport, Love, Meacham, and Alliance Airports emit very large
amounts of ozone- producing emissions. The adoption of this
rule will lead to air quality improvements, i.e., a reduction to
1.06 tpd of NO

x
, and will assist the attainment of the NAAQS for

ozone. The commission attempted to incorporate many of the
commenter’s principles in the alternative for compliance which
would allow the subject entities to find reductions in the market,
thus allowing operational flexibility.

UPS proposed "drive slow" days to reduce speeds on certain
roads during peak emission periods and restricting idle times for
all vehicles such as restricting the use of drive-through lanes.

The commission notes that reduced speed limits have been
proposed for certain roads in the DFW area and believes that
this measure effectively produces "drive slow" days for peak
emission periods. The commission agrees that idle time limits
could be effective at reducing vehicular emissions and could
be a source of additional reductions. The commission will
evaluate the suggestion for possible inclusion in future air quality
initiatives.

UPS suggested an improved incident management program in
order to clear accident scenes faster, thereby reducing the level
of related traffic congestion.

The commission notes that the NCTCOG is coordinating sig-
nificant improvements and expansions to the DFW area intel-
ligent transportation system (ITS). A primary function of ITS
is to manage incidents through roadside cameras, changeable
message signs, and computer networks. Using ITS, incident
detection and response times are improved and traffic can be
efficiently rerouted to reduce accident-related congestion. Al-
though an improved and expanded ITS will reduce vehicle emis-
sions, those reductions have not been quantified for inclusion in
the SIP. However, due to the large number of emission reduc-
tions needed, the reductions cannot be achieved from on-road
mobile sources, but must also come from non-road sources
such as GSE.

TCL commented on the air pollution generated by aircraft
ground operations at DFW Airport and advocated an "in-line
fast deployment aircraft handling system" which would decrease
ground handling of aircraft, per takeoff and landing from an
approximate average of 23 minutes, to eight minutes.

The commission will be lowering NO
x
emissions to 1.06 tpd from

GSE in the DFW area by promulgating the conversion of GSE
vehicles, and/or an equivalent emission reduction program, at
DFW Airport, Love, Meacham, and Alliance airports. The
electrification of GSE is one of the many ways that a subject
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entity can lower emissions. Other alternatives that would
significantly lower emissions at these sources may include
the strategy mentioned by the commenter, but would have to
be implemented by the airlines, airports, the Federal Aviation
Administration (FAA), or the EPA. The commission is working
closely with these various groups to meet the goal of additional
reductions of harmful emissions at large sources such as
airports.

EDBI and the 44 members of the TACC commented that
they would have included in the SIP a mandatory reduction
in the number of flights allowed in and out of the DFW
area, mandatory powering of jets at gates with electric power,
reduction of idling on runways, and congestion pricing for
airplanes during their rush hour.

All air carrier gates at DFW Airport currently supply aircraft
auxiliary power by electricity. While the other strategies may
be achieved voluntarily, they are beyond the statutory power of
the commission to the extent that they could have economic and
operational consequences. The commission is working with the
airlines, airports, the FAA, and the EPA to achieve additional
aircraft and airport emission reductions.

An individual commented that cities should be more involved in
reducing emissions from the affected airports since cities own
and operate them.

The commission agrees with the commenter. Cities like Dallas
do own or share ownership of airports. The cities can aid in
the initiation of change. The commission is currently working
with cities, airlines, airports, the FAA, and the EPA to develop
more ideas to lower ozone- producing emissions from the area’s
airports.

Three individuals commented that Love Field should be "shut
down."

This rule applies only to lowering emissions from GSE vehicles.
An action such as shutting down an airfield is beyond the com-
mission’s authority, would only transfer emissions to another
airport, and would have serious economic effects.

An individual commented that airport pollution is a federal prob-
lem and that the federal government should be responsible for
decreasing emissions from these sources instead of imposing
sanctions on the region.

The commenter is partially correct in that many of the activities
which occur at airports can only be regulated by the federal
government. However, the commission is obligated to act
in those areas, such as the subject of this rule, where it
has jurisdiction. The commission is working with the airlines,
airports, FAA, and EPA to reach agreements that could lead to
additional reductions of ozone-producing emissions.

ATA commented that they would like to be able to convert GSE
designed to meet EPA off-road spark ignition and compression
ignition engines.

Converting GSE to meet EPA off-road spark ignition and com-
pression ignition engines would not achieve emission reduc-
tions sufficient to meet air quality goals. However, such a
strategy could be included in an emission reduction plan un-
der §114.402(d) and coupled with another strategy to achieve
the 90% reduction. Airport GSE can meet lower emission stan-
dards than off-road internal combustion engines, as it is more
easily converted to electric power due to the uniformity of the

terrain on which it operates and readily accessible electric power
for recharge.

An individual suggested that ground support equipment should
be used to tow airplanes to the runway in addition to their normal
duties.

The commission disagrees with this comment and believes that
the use of GSE to tow airplanes to the runway could create
operational difficulties and a threat to safety. The commission
is, however, discussing with airlines, airports, the FAA, and EPA
new and innovative ways to use GSE.

An individual commented that limiting the number of gates
available to air carriers would be more beneficial in the reduction
of NO

x
than the electrification of ground support equipment.

An action in this area may be beyond the statutory authority of
the commission. The commission also believes that limiting
gates would lead to greater aircraft waiting times with a
corresponding increase in emissions not only from aircraft but
also from ground transportation.

An individual felt the proposal would raise the cost of air carrier
usage.

Based on the relatively moderate cost of electric-powered GSE,
the extremely low cost of electric power as compared to gasoline
fuel, lower maintenance costs, the trade-in value of old GSE,
and the fact that electric GSE do not use fuel during idle periods
(which constitutes approximately 50% of GSE operation), the
commission believes that the owners and operators of GSE
will be capable of converting their diesel and gasoline GSE
fleets without raising ticket prices, and therefore disagrees with
the commenter. Additionally, the rule now allows owners and
operators the flexability to choose various types of emission
control technology, some less expensive and more technically
feasible than electric-powered GSE.

An individual stated that GSE is not subject to emissions
inspection and believes that they should be inspected annually.

An inspection program is meant to ensure that vehicles are
meeting the emission level for which they are designed. Be-
cause current GSE is not designed for low emissions, the com-
mission does not believe that such a program would result in
any emission reductions.

An individual stated that the policy for the electrification of all
GSE should be extended to include all major urban areas in
East Texas.

The commission is evaluating a separate rule proposal very
similar to this rule for the eight- county Houston nonattainment
area and would consider other urban areas if evaluation of
air quality plans indicates such a rule would be beneficial and
necessary.

DFW Airport commented that they would like the TNRCC to
seek the affected airlines’ input on the rule.

The commission welcomes meeting with the affected airlines
to discuss this rule further and future modifications. The
commission has met with members of the affected airlines,
including Southwest, Delta, American, and Continental and ATA
on a number of occasions. The commission also joined in a
meeting with the airlines, the ATA, the FAA, the EPA, NCTCOG,
and DFW Airport. Although all of their preferences could not be
incorporated, their comments and suggestions have been taken
into consideration throughout the drafting of this rule.
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DFW Airport commented that the Texas Natural Resource
Conservation Commission mistakenly reported that if airports
did not have hydraulics equipment installed at the gates, then
the aircraft would require GSE to provide these services. This,
they report, is not true. Rather, they report that aircraft use their
own auxiliary power units to perform these tasks.

The commission acknowledges the distinction, but does not
believe the use of aircraft auxiliary power and the subsequent
emissions weakens the case for the electrification of GSE and
has made no changes in response to this comment.

DFW Airport commented that it may take approximately eight
hours to recharge a battery, hence requiring a recharge station
for each unit of GSE.

The length of time that it will take to recharge electric-powered
GSE will be determined by many factors. The type of GSE
and its recharging equipment are the primary factors. Some
chargers can recharge a GSE unit in as little as 45 minutes.
In other cases, GSE operators can be taught to recharge
throughout the day if the charging station is in the GSE unit’s
parking space allowing for "opportunity charging" around the
clock. Whenever the GSE unit is not in use, it is being
recharged. This method is used at Los Angeles International
Airport. Also, with proper scheduling, GSE units will be able
to operate continuously with no delays. For example, those
owners and operators who do not use either of these systems
may take advantage of off-peak hours to charge equipment.
The owner or operator may also purchase a mixed fleet
containing for example both electric-powered and natural gas-
powered GSE. Natural gas-powered vehicles are more quickly
refueled compared to recharging electric GSE. The emissions
from the natural gas powered vehicles could then be offset using
another control strategy.

LSG, Delta, UPS, and SWA commented that the air quality
improvements do not justify the monetary cost that they will
incur.

An EPA study entitled "Technical Support for Development of
Airport Ground Support Emission Reductions," EPA420-R099-
007, dated May 1999, states that "GSE are responsible for
15 - 20 percent of airport-related NO

x
and 10 - 15 percent of

airport-related HC." The same EPA study states that "it is diffi-
cult to provide precise cost effectiveness estimates for electric
GSE because the impact of such equipment varies across the
pollutants examined and relative to the fossil fuel equipment
being replaced and the emissions performance of local utili-
ties." However, based on the data presented in the preamble
it is clear that from an operating standpoint alone that elec-
tric GSE are more cost-effective based on lower maintenance
costs and lower fuel costs. Furthermore, while the initial cost of
alternatively-powered GSE may be relatively expensive, utiliza-
tion of off-peak electrical rates, the trade-in value, and the fact
that electric GSE do not use fuel during idle periods (which may
constitute 50% of the GSE operation) leads the commission to
believe that the owners and operators of GSE will be capable
of converting their diesel and gasoline GSE fleets within three
years. Furthermore, electric-powered GSE are not the only op-
tion open to owners or operators of these fleets. The rule allows
owners and operators the option of lowering GSE emissions by
any means available, including the purchase of emission reduc-
tion credits at the market rate.

DFW Airport commented that the steering committee only asked
for a voluntary GSE electrification program.

The steering committee (whom the commission cooperated with
in formulating a suitable emission reduction plan) recommended
"airport electrification standards and operations management
with state or local control." The commission did evaluate the
possibility of a voluntary program, but determined that it would
be infeasible due to the large number of parties and the
impending SIP deadlines.

Delta and ATA commented that the commission overestimated
future GSE populations.

The commission revised its estimated figure of 3,008 GSE
vehicles in the DFW area in 1996 based on ATA GSE survey
data. The commission now estimates the 1996 number of GSE
units to be 3,090 and the 2007 future population of GSE to
be 4,631. The estimate of 4,631 was used to arrive at a
NO

x
emissions estimate of 10.6 tpd in 2007. Lowering GSE

emissions by 90% will lead to a 9.54 tpd NO
x

reduction.

ATA commented that the California Air Resource Board (CARB)
OFFROAD Model and the EPA NONROAD Model predicted NO

x

emissions per unit of GSE better than the commission. DA,
SWA, and ATA commented that the commission overestimated
NO

x
emissions from GSE. Conversely, DFW Airport commented

that the commission underestimated NO
x

emissions from GSE.
DFW Airport commented that GSE located at DFW Airport
alone would create 19.58 tpd of NO

x
by 2007, while the

commission estimation for the entire DFW area was 7.28 tpd
lower.

The Non-Road Engine and Vehicle Emissions Study (NEVES)
that the commission initially used to estimate emissions from
GSE has been determined by the commission to be less precise
for the purposes at hand than the EPA NONROAD Model. The
commission has now based its estimation of GSE emissions
on data that the commission, airports, airlines, and the ATA
have cooperated in producing. GSE emissions for the DFW
nonattainment area in 2007 are projected to be 10.6 tpd of
uncontrolled NO

x
.

ATA commented that it would take longer than three years for
air carriers to switch their GSE fleet from fossil-fuel powered to
electric-powered.

Based on the extremely low cost of electric power as compared
to gasoline and/or diesel fuel, utilization of off-peak electrical
rates, lower maintenance costs, the trade-in value of the old
GSE, and the fact that electric GSE do not use fuel during idle
periods (which may constitute 50% of the GSE operation), the
commission believes that the owners and operators of GSE will
be able to recover the capital investment on new GSE quickly,
allowing the rapid replacement of the equipment. Additionally,
electric-powered GSE are not the only option open to owners or
operators of these fleets. The rule allows owners and operators
the option of achieving emission reductions by any means
available.

UPS commented that they would not be able to operate their
business if there were a power outage.

The rule has been revised to allow GSE owners and operators
the option of owning various types of GSE, not just the
electrically-fueled variety. Air carriers could thus use other
types of alternative-fueled vehicles that do not run on electricity.
However, many of the electric-powered GSE vehicles available
today can operate for very long periods of time without requiring
a recharge and are typically recharged during non-operating
hours. Additionally, power outages occur infrequently, usually

25 TexReg 4052 May 5, 2000 Texas Register



during severe weather conditions, and last for brief periods
(approximately two hours). Backup generators could be used
to provide electricity during these unusual events.

NGVA, DFW Airport, SWA, and ATA commented that the cost of
building electrical recharging stations would be too expensive.

At Sky Harbor Airport in Phoenix, Southwest Airlines success-
fully tested and implemented a new fast-charging technology.
Using the quick charging Electrx infrastructure, ARCADIS Ger-
aghty & Miller, Inc. reported in a study entitled "Assessment
of Airport Ground Support Equipment Using Electric Power or
Low-Emitting Fuels," dated July 20, 1999, that Southwest Air-
lines required no changes to the electric wiring system at their
recharge station because of low load requirements. The same
ARCADIS study reports that the system, built for 20 GSE units,
"draws a maximum load of 25kW5 which is lower than the load
of a conventional system and a fairly insignificant portion of the
total airport electrical load." Because the system can recharge
GSE in approximately 45 minutes, "less space is required be-
cause the short charging period permits a rotation of equip-
ment,...." According to the ARCADIS study, "the Enerpro off
board charger only needs a connection to a 240V or 480V power
source." The ARCADIS study also found that savings were also
made with planned electric usage, i.e., "the strategic utilization
of off-peak electrical rates." Based on this information and the
relatively moderate cost of electric-powered GSE, the extremely
low cost of electric power as compared to gasoline fuel, lower
maintenance costs, the trade-in value, and the fact that electric
GSE do not use fuel during idle periods (which may constitute
50% of the GSE operation), the commission believes that the
owners and operators of GSE will be capable of converting their
diesel and gasoline GSE fleet within three years. Furthermore,
electric-powered GSE are not the only option open to owners
or operators of these fleets. The rule allows owners and opera-
tors the option of achieving emission reductions by any means
available.

Lone Star and DFW Airport stated that electric-powered GSE
would increase pollution from power plants.

While emissions may increase at some electric power genera-
tors due to a rise in electric- powered GSE use, the amount of
pollution created by the typical petroleum-powered GSE vehicle
is greater than the pollution created at a power plant to charge
an electric-powered GSE vehicle of the same type. The EPA
study entitled "Technical Support for Development of Airport
Ground Support Equipment Emission Reductions," EPA420-R-
99-007, dated May 1999, reports that "even when the increased
emissions from power generating stations are considered, elec-
tric GSE usually emit significantly less HC, CO, NO

x
, PM, and

CO
2

emissions than their fossil-fueled counterparts." Addition-
ally, recent legislation and regulations have been passed to
clean up the older power producers. The commission is con-
sidering rules today which would make the power producers in
the DFW nonattainment area meet more stringent standards.

Bell commented that this rule will trigger federal solid waste
reporting requirements because of the use of large batteries
containing sulfuric acid.

The commenter is correct and the commission acknowledges
that operators of electric GSE may have additional costs from
proper disposal of batteries that are beyond their useful life.
However, given the operational savings from electric equipment,
the commission believes operators will still realize a significant
net savings.

SWA commented that they would like an exemption allowing
them to utilize EPA’s Voluntary Mobile Source Emission Reduc-
tion Program (VMEP) instead of electrification.

Under EPA’s VMEP program a state can only take credit for
3.0% of the necessary reductions through voluntary programs.
The commission has already used this 3.0% on other strategies.
Additionally, it was necessary for the commission to factor in
both the VMEP reductions as well as the reductions from the
airports in order to demonstrate attainment.

DFW Airport commented that the estimation of electricity costs
that the commission utilized are $.01 to $.012 per kilowatt hour
lower than what DFW Airport pays for electric power.

Owners and operators of GSE like DFW Airport do pay $.01
to $.012 per kilowatt hour more than our estimation. However,
even considering this difference, gasoline fuel costs are approx-
imately five times as high when compared to the cost of electric
fuel. Hence, overall, the cost of refueling GSE vehicles will be
much lower.

LSG, the NGVA, DFW Airport, SWA, and the ATA commented
that the commission did not properly calculate the cost that
would be incurred by business to alter their GSE fleets from
gasoline power to electric power (e.g., the cost of altering their
infrastructure and buying new GSE equipment).

The commission estimated expected costs based on an EPA
study entitled "Technical Support for Development of Airport
Ground Support Equipment" which allowed for benefits accrued
when taking into account the utilization of off-peak electrical
rates, the extremely low cost of electricity as compared to fossil
fuel, the trade-in value of the fossil fuel-burning GSE fleet, the
lower maintenance costs associated with electric powered GSE,
and the fact that electric- powered GSE technology is improving
constantly. The report estimates that the savings in fuel costs
alone could pay for the conversion within three years.

LSG, SWA, and ATA commented that the lower cost of electricity
will not offset the cost of buying electric-powered GSE.

The commenter is correct in stating that initial cost will be high.
Although the cost for each owner or operator will vary according
to their needs and the system they purchase, the commission
expects that it will take time for the GSE owners to realize a
savings from the purchase of electric GSE infrastructure and
the GSE itself. Initially, however, there should be a return on
the trade-in value of the fleet. In time, the low cost of electricity,
lower maintenance costs, use of off-peak electrical rates, and
the constant improvement of electric-powered GSE will make
up for the relatively high cost of electric GSE vehicles and their
requisite infrastructure. Therefore, the commission believes that
the lower cost of electricity compared to fossil fuel should offset
the cost of purchasing electric-powered GSE within three years.

LSG and one individual both commented that they are con-
cerned about the environmental impacts related with the use of
batteries, including disposal and servicing.

In cases where vehicle fleets are electrically powered, servicing
is typically performed by the maintenance personnel who work
for the owners and operators of the GSE vehicles. These
maintenance personnel are specially trained in the handling and
storage of the batteries. As for battery disposal, the batteries
must be collected by a qualified retail dealer for recycling, they
are not disposed of by the owner or operator.
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Lockheed and Bell commented that they believed all airports
would be required to keep track of how many "takeoffs and
landings" are made for the purpose of the "transportation of
persons or goods for remuneration."

All airports in the DFW nonattainment area do not have to keep
a tally of the information described. An airport may access the
FAA website (http://www.apo.data.faa.gov) if it has a question
concerning how many air carrier operations are performed at a
specific airport each year.

LSG commented that the rule is arbitrary and capricious in that it
requires them to obtain equipment which is not currently manu-
factured and not technologically feasible. Additionally, LSG and
UPS claimed that the rule does not meet the requirement of
TCAA, §382.011(b) that it require only "practical and economi-
cally feasible methods" because there is no electric equipment
available to meet their needs. LSG also states that the rule is
arbitrary and capricious because the agency did not consider all
relevant factors and because the agency did not study the tech-
nological feasibility of food and beverage catering. UPS states
that the rule is arbitrary and capricious because it singles out
GSE when more practical options exist for emission reductions.

The rule as proposed anticipated the possibility that electric
equipment may not be available for all ground support equip-
ment. It included a provision in which would allow the owner
or operator to purchase the cleanest equipment available sub-
ject to the executive director’s approval. If the only equipment
available to the commenter is the equipment they already have,
no purchase will be necessary. In the adopted version of the
rule, the commission has provided GSE fleet operators with the
option of obtaining NO

x
reductions from elsewhere in the nonat-

tainment area if they represent a reduction of at least 90% of
their 1996 ozone season GSE NO

x
emissions. In addition to

reasons previously stated in this preamble, these provisions of
the rule ensure that the requirements are practical and econom-
ically feasible pursuant to TCAA, § 382.011(b).

The commenter cites several cases regarding federal rulemak-
ing which are not necessarily binding on state rulemaking. The
Texas law regarding rulemaking is found in the Texas Adminis-
trative Procedure Act, Texas Government Code, Chapter 2001,
as well as case law from Texas courts. Under Texas law a rule
is arbitrary and capricious when it lacks a legitimate reason to
support it. As required by the Administrative Procedure Act,
the commission has stated its reasoned justification for this rule
throughout this preamble. In fact, this rule is part of a larger
package that will be submitted as part of the SIP for the DFW
area. The commission and the local elected officials have con-
sidered numerous alternatives to achieve the reductions needed
and for the reasons stated in the introduction to this preamble,
the strategies chosen were the most practical and economically
feasible available. Under the state standards the rule is not ar-
bitrary and capricious.

Delta, UPS, SWA, and ATA commented that the rule is pre-
empted by §209(e) of the FCAA because it sets a standard for
nonroad vehicles. EPA commented that while the rule may be
preempted, the preemption may be overcome by allowing alter-
native means of compliance, one of which is not preempted.

The commission disagrees with the commenters stating that the
requirement to electrify ground support equipment is preempted
under §209(e). The mobile source provisions of the FCAA were
written to protect manufacturers against a patchwork of different
state standards. See Engine Manufacturers Association v.

EPA, 88 F.3d 1075, 1079 (D.C. Cir. 1996). Under the court’s
interpretation, it is only standards which apply to a non-road
vehicle or engine which are preempted by §209(e). States
retain authority to promulgate in-use restrictions.

This rule does not set a standard for nonroad vehicles or
engines. As proposed, it required the use of a certain
technology only when it is available. This is clearly not a new
manufacturing standard and therefore not intended by Congress
to be preempted. It is an in-use restriction that applies to
owners and operators of the vehicles or engines. This rule as
proposed limited the operation of fossil-fueled vehicles at large
airports within the nonattainment area. The adopted version
of this rule has additional options for compliance. Owners
or operators of GSE fleets may obtain a certain amount of
reductions in NO

x
emissions which may be achieved anywhere

in the nonattainment area and is not required to come from
nonroad vehicles. In fact, the reductions required by this rule
do not have to be created by the GSE fleet owner or operator,
but may be acquired from other entities. While this option uses
the amount of GSE emissions as a benchmark to determine the
amount of reductions needed, it does not specifically require
changes to the nonroad fleet. In this way, the rule is similar to
the New Source Review permitting program, in that emissions
within a nonattainment area must be offset. The commission is
already authorized to require offsets for increased emissions at
airports in accordance with the general conformity rules found in
30 TAC §101.29. For these reasons, this rule is not preempted
by federal law.

Delta, UPS, SWA, AA, and ATA commented that this rule is
preempted under the Federal Aviation Act which grants the FAA
exclusive regulatory authority governing the "safe and orderly"
operation of ground vehicles in airport areas.

The commission disagrees that the Federal Aviation Act pre-
empts this rule. The commission rule does not attempt to reg-
ulate the "safe and orderly" operation of ground support equip-
ment and the regulation of the emissions of such equipment
should not interfere with the "safe and orderly" operation of
ground vehicles. The preemption in the Federal Aviation Act
does not automatically prohibit any other governmental entity
from regulating activities within airport boundaries. For exam-
ple, state rules regarding reporting and cleanup of spills, general
conformity requirements for air emissions at the airport, state
tort law, and a multitude of other state laws are still applicable
within the boundaries of the airport as long as they do not thwart
the objective of the federal act. To the extent that electrification
of GSE interferes with the objective of the Federal Aviation Act,
there are several other means by which an owner or operator
can comply with this rule, including the acquisition of emission
reduction credits which were generated elsewhere in the nonat-
tainment area. For these reasons, the rule is not preempted by
the Federal Aviation Act.

Delta, UPS, SWA, and ATA commented that this rule is pre-
empted under the Airline Deregulation Act because it impacts
the service provided by an air carrier.

The commission disagrees that this rule is preempted by the
Airline Deregulation Act. The commenter correctly notes that
the test is whether the rule would impact the price, route,
or service of an air carrier. The courts have interpreted this
language increasingly narrowly finding that a state law must
have "more than peripheral effects" to be preempted Morales v
Trans World Airlines, 504 U.S. 374, 384 (1992). A requirement
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that all GSE be electric-powered if available would not impact
services. If there is no electric equipment available which is able
to perform the job, it is not mandated by the rule. In fact, with
the additional compliance options added to the adopted version
of this rule, an owner or operator of GSE may choose to acquire
equivalent credits elsewhere instead of making changes to the
fleet. For these reasons, the rule is not preempted by the Airline
Deregulation Act.

SWA and ATA commented that the commission did not meet the
requirements of Texas Government Code, §2001.0225 because
a regulatory impact analysis (RIA) was not performed.

The commission disagrees that an RIA is required for this
rule. Although the commission has determined that this is a
major environmental rule because it may adversely impact in a
material way a sector of the economy, the commission is not
required to perform an RIA because the rule does not meet any
of the criteria listed in Texas Government Code, §2001.0225(a).
The rule does not exceed a standard set by federal law or state
law. The standard in this case is the NAAQS for ozone. The
state is required to demonstrate compliance with this standard
under federal law, 42 USC, §7410, and under state law, Texas
Health and Safety Code, §382.012 and §382.039. As shown
in the modeling for the SIP that is associated with this control
strategy, the state is requiring no more emission reductions than
absolutely required to meet the standard. Additionally, this rule
would not exceed a requirement of a delegation agreement or
contract with the federal government because none exists on
this topic. And finally, this rule has not been proposed under the
general powers of the agency but instead has been proposed
under the specific state laws found in Texas Health and Safety
Code, §§382.011, 382.012, 382.017, 382.019, and 392.039.

The FCAA, §7410, requires states to adopt a SIP which
provides for "implementation, maintenance, and enforcement"
of the primary NAAQS in each air quality control region of
the state. While §7410 does not require specific programs,
methods, or reductions in order to meet the standard, state
SIPs must include "enforceable emission limitations and other
control measures, means or techniques (including economic
incentives such as fees, marketable permits, and auctions of
emissions rights), as well as schedules and timetables for
compliance as may be necessary or appropriate to meet the
applicable requirements of this chapter," (meaning Chapter 85,
Air Pollution Prevention and Control). It’s true that the FCAA
does require some specific measures for SIP purposes, like
the inspection and maintenance program, but those programs
are the exception, not the rule, in the SIP structure of the
FCAA. The provisions of the FCAA recognize that states are
in the best position to determine what programs and controls
are necessary or appropriate in order to meet the NAAQS.
This flexibility allows states, affected industry, and the public,
to collaborate on the best methods for attaining the NAAQS
for the specific regions in the state. Even though the FCAA
allows states to develop their own programs, this flexibility does
not relieve a state from developing a program that meets the
requirements of §7410. Thus, while specific measures are not
generally required, the emission reductions are required. States
are not free to ignore the requirements of §7410 and must
develop programs to assure that the nonattainment areas of
the state will be brought into attainment on schedule. Therefore,
adopting the SIP rules are specifically required by federal law.

Additionally, the legislative history contradicts the conclusion of
the commenters that a full RIA is required of this rule. The

requirement to provide a fiscal analysis of proposed regulations
in the Texas Government Code were amended by Senate
Bill 633 (SB 633) during the 75th Legislative Session. The
intent of SB 633 was to require agencies to conduct a RIA
of extraordinary rules. These are identified in the statutory
language as major environmental rules that will have a material
adverse impact and will exceed a requirement of state or federal
law, a delegated federal program or is adopted solely under
the general powers of the agency. With the understanding that
this requirement would seldom apply, the commission provided
a cost estimate for SB 633 that concluded "based on an
assessment of rules adopted by the agency in the past, it is not
anticipated that the bill will have significant fiscal implications for
the agency due to its limited application." The commission also
noted that the number of rules that would require assessment
under the provisions of the bill was not large. This conclusion
was based, in part, on the criteria set forth in the bill that
exempted proposed rules from the full analysis unless the rule
was a major environmental rule that exceeds a federal law.
As discussed previously, the FCAA does not require specific
programs, methods, or reductions in order to meet the NAAQS,
thus, states must develop programs for each nonattainment
area to ensure that area will meet the attainment deadlines.
Because of the ongoing need to address nonattainment issues,
the commission routinely adopts rules for inclusion into the SIP.
The legislature is presumed to understand this federal scheme.
If each rule proposed for inclusion in the SIP was considered
to be a major environmental rule that exceeds federal law,
then every SIP rule would require the full RIA contemplated by
SB 633. This conclusion is inconsistent with the conclusions
reached by the commission in its cost estimate and by the
Legislative Budget Board (LBB) in its fiscal notes. Since the
legislature is presumed to understand the fiscal impacts of the
bills it passes, and that presumption is based on information
provided by state agencies and the LBB, the commission
believes that the intent of SB 633 was to only require the full
RIA for rules that are extraordinary in nature. While the SIP
rules will have a broad impact, that impact is no greater than
is necessary or appropriate to meet the requirements of the
FCAA. For these reasons, rules implemented for inclusion in
the SIP fall under the exception in §2001.0225(a) because they
are specifically required by federal law.

UPS commented that the rule and associated SIP constitute an
unlawful delegation of legislative authority to the commission
because the commission has not demonstrated why electrifica-
tion of GSE is practical, economically feasible, and rationally
connected to the goal of attaining the NAAQS in the DFW area.

The commission disagrees with the commenter and asserts that
the rule meets the state law requirements regarding legislative
delegation. "The Texas Legislature may delegate its powers to
agencies established to carry out legislative purposes, as long
as it establishes ’reasonable’ standards to guide the entity to
which the powers are delegated. Requiring the legislature to
include every detail and anticipate unforeseen circumstances
would . . . defeat the purpose of delegating legislative
authority." Railroad Comm’n v. Lone Star Gas Co., 844 S.W.2d
679, 689 (Tex. 1992) (quoting State v. Texas Mun. Power
Agency, 565 S.W.2d 258, 273 (Tex. Civ. App.–Houston [1st
Dist.] 1978, writ dism’d)). "In this case, the legislature has
delegated the authority to develop a state air control plan
and to take measures necessary to demonstrate and maintain
attainment of the NAAQS (see Texas Health and Safety Code,
§382.012 and §382.039). Texas Health and Safety Code,

ADOPTED RULES May 5, 2000 25 TexReg 4055



§382.011(b) limits that authority to those controls which are
practical and economically feasible as well as other sections of
the TCAA which limit specific types of controls. The commission
has already responded to the UPS comment that the rule was
not practical or economically feasible. Additionally, the preamble
of this adoption explains the need for NO

x
reductions in the DFW

area in order to demonstrate attainment of the ozone NAAQS.
This strategy will achieve 9.54 tpd of NO

x
reductions and is a

necessary component of the DFW SIP. For these reasons, this
rule does not represent an unlawful delegation of legislative
authority.

Lockheed and Bell commented that they would like a definition
of the term "airport" to be included in the rule for purposes of
clarifying whether the areas that their rotary winged aircraft land
will be subject to the rule.

To avoid unnecessary complexity there is no definition of an
"airport" within the rule. The commission however does not
wish every location that a rotary winged aircraft lands such as
building tops, hospitals, and stadiums to be subject to the rule.
The commission has therefore created an exemption under
§114.400(2) for non-fixed wing aircraft. The new language
excludes rotary wing aircraft from the definition of air carrier
operations.

Lockheed-Martin and DoD each requested an exemption for
military operations.

The commission agrees with the DoD that military operations
should be exempted since the military’s GSE units need to be
operational in any part of the world. The proposed rule has now
been revised. Language is now present in § 114.400(2) which
specifically exempts military operations.

Lockheed, Bell, Richardson, Western, TxJet, Friends of
Meacham, Galaxy, and Fort Worth commented that they are
seeking an exemption for general aviation operations.

The commission agrees that there should be an exemption for
general aviation due to its very modest level of activity. Due to
this lower activity level, these operations do not significantly im-
pact the air quality, making the controls required by the rules
much less cost effective. The proposed rule has been revised.
Specific language is now present in §114.400(2), which exempts
general aviation operations.

Dallas commented that they believed the rule could incorporate
as many as 23 other airports besides Meacham, DFW Airport,
Alliance and Love Field. They asked that the intent in the
preamble be restated in the rule that it is the commission’s
intention to only include the four airports listed.

The commission assumes that because the rule proposal did
not specifically exempt general aviation, Dallas was concerned
that the rule would apply to general aviation operations and their
associated airports. This is not the case, and the rule has been
revised. Section 114.400(2) now specifically exempts general
aviation operations. At this time, the commission interprets the
rules to cover only the four airports mentioned. However, the
rules are written to address airports which become subject at
a later date either by increasing air carrier operations over the
threshold level or by the construction of a new airport.

Dallas commented that they assume the definition of GSE
applies to non-road vehicles.

The definition of GSE does not refer to non-road, or off-road
vehicles only. A licenced on- road vehicle may be subject to the

rule based on its role on the airfield. That is, as §114.400(3)
points out, the vehicle is not exempt from this rule if it is
"equipment that is used to service aircraft during passenger
and/or cargo loading and unloading, maintenance, and other
ground-based operations (excluding the servicing of general
aviation aircraft, non-fixed wing aircraft, and military aircraft)."

NGVA and Lone Star commented that many of the GSE that
the commission proposes to regulate are available for purchase
and can be operated on natural gas power. They commented
that the EPA report that the commission utilized as the basis
for its rulemaking did not take the latest natural gas- powered
GSE technology now available into account. The individuals are
concerned that specifying only electrification will not encourage
the use of natural gas vehicles. The individuals sited the ben-
efits of significant emission reductions, economic savings, daily
GSE scheduling and load demands, quality, the cost of conver-
sion, the availability and cost of electric recharging or battery
replacement, scheduling recharging, battery capacity, and the
fact that those GSE that are not available in electric power form
are available as natural gas vehicles. Therefore, they have rec-
ommended that the rule include a provision to allow operators
and owners of GSE to be allowed to choose between the pur-
chase of equipment that runs on electricity, compressed natural
gas, liquified natural gas, propane, hydrogen, or any fuel that is
at least 90% by volume methanol or ethanol.

The commission agrees with the commenters in that flexibility
should be allowed. The commission has modified the rule to
allow owners and operators of GSE to achieve emission reduc-
tions through means not limited only to 100% electrification of
their GSE fleet, or, as §114.402(d) states, "emission reductions
measures which are applied to the GSE fleet itself and mea-
sures which have been achieved elsewhere within the nonat-
tainment area as long as those measures would be creditable
pursuant to the TNRCC emissions banking program as defined
in §101.29 of this title (relating to Emission Credit Banking and
Trading)." In other words, owners and operators of GSE could
use GSE vehicles that run on alternative fuels to meet the re-
quirements of this rule, as long as they ensure that 90% of the
emissions are offset or reduced. DFW Airport commented that
modification of the airport (i.e., to put in place recharge stations)
would require modification of the airport layout plan if they had
to relocate an existing facility.

The commission disagrees with this comment. Airports should
not have to relocate an existing facility if they, for example,
place the recharge stations in nearby areas where no existing
facilities would have to be relocated. For instance, recharge
facilities can be placed in existing GSE parking spaces near
the baggage handling hangar where most GSE operate. United
Airlines found in their cost-sharing contract with the South Coast
Air Quality Management District that the converted aircraft
tug they utilized required no change in the infrastructure. A
study by ARCADIS Geraghty & Miller entitled, "Assessment
of Airport Ground Support Equipment Using Electric Power or
Low-Emitting Fuels," published July 20, 1999, showed that in
Southwest Airlines’ experiences with the Minit charger, "the unit
was set up by the breakroom," and "there was no need to put
a roof over the charger and sequencers because they [were]
waterproof (UL listed)." Additionally, after careful consideration,
the commission chose to alter the rule so as to allow owners
and operators of GSE to achieve emission reductions through
ways other than 100% electrification of their GSE fleet, or as
§114.402(d) states, "emission reductions measures which are
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applied to the GSE fleet itself and measures which have been
achieved elsewhere within the nonattainment area."

Bell commented that they would like an exemption for GSE that
is powered by alternative fuel.

The commission has revised the rule to allow credit for units
converted to alternative fuel as long as the 90% reduction or
offsets are met. Section 114.402(d) allows GSE owners and
operators the option of utilizing alternative means to lower NO

x

emissions to comply with the rule. This means that owners and
operators may employ "emission reduction measures which are
applied to the GSE fleet itself and measures which have been
achieved elsewhere within the nonattainment area as long as
those measures would be creditable pursuant to the TNRCC
emissions banking program as defined in §101.29 of this title
(relating to Emission Credit Banking and Trading)."

LSG, UPS, SWA, and ATA commented that there are no
electrically powered substitutes that can be utilized which
will perform some of the functions that diesel- and gasoline-
powered GSE do.

Section 114.402(c) allows GSE owners and operators to em-
ploy "emission reductions measures which are applied to the
GSE fleet itself and measures which have been achieved else-
where within the nonattainment area as long as those mea-
sures would be creditable pursuant to the TNRCC emissions
banking program as defined in §101.29 of this title (relating to
Emission Credit Banking and Trading)." However, in response
to the statement that there are no electric GSE which could be
utilized, a report prepared by ARCADIS Geraghty & Miller for
the California Air Resources Board entitled "Assessment of Air-
port Ground Support Equipment Using Electric Power or Low-
Emitting Fuels," dated July 20, 1999, states that "the majority of
conventionally powered GSE can either be converted to elec-
tric power or replaced with specially manufactured electrically
powered counterparts." In fact, there are electric forklift trucks
with a 6,000-pound load capacity; airplane tugs which can tow
aircraft as large as a Boeing 777; and baggage tractors, belt
loaders, and more, which have the same capabilities as the
conventional models. The same ARCADIS Geraghty & Miller
study reports that, "the most promising applications for alter-
native GSE are baggage tractors, belt loaders, ground power
units, aircraft tugs, and forklifts." Furthermore, the same AR-
CADIS study states that several hundred of these are already
being operated by airlines such as Southwest, United, Delta,
and American. However, if the owner or operator has chosen
to comply with these rules by meeting §114.402(g), and certain
units are not available in electric-power, the rules allow the use
of another fuel as long as it is demonstrated to be the lowest
emitting equipment available.

LSG commented that the use of the term "conversion" was not
defined in terms of cost or extent or necessity of "conversion,"
and that therefore the term was too vague.

Whether to replace or convert will have to be determined by
the owner or operator depending on cost. A case can be
made with the executive director and the EPA, on a case-by-
case basis. However, electric conversion is not necessarily
required for GSE by this rule as modified. Section 114.402(d)
gives GSE owners and operators the ability to employ "emission
reductions measures which are applied to the GSE fleet itself
and measures which have been achieved elsewhere within
the nonattainment area as long as those measures would be
creditable pursuant to the TNRCC emissions banking program

as defined in §101.29 of this title (relating to Emission Credit
Banking and Trading)."

LSG commented that their GSE trucks are "over-the-road
trucks." They add that they cannot be converted and there is no
electrical substitute for these particular vehicles.

LSG trucks are considered GSE. However, LSG might be able
to use their existing vehicles if there are truly no alternatives
for the company to use and LSG chooses to comply with the
rules by meeting the requirements of §114.402(g). According
to §114.402(g), "[f] or any GSE unit which is not available for
purchase or conversion to electric power, an owner or operator
may meet the requirement of this subsection if they demonstrate
that the lowest emitting equipment is used, subject to the
approval of the executive director."

Dallas, DFW Airport, SWA, and ATA questioned whether the
affected cities had the jurisdiction to administer the rule.

As stated in §114.406(a) and (b), administration will be over-
seen by the executive director of the commission under state
authority.

Fort Worth commented that businesses affected by the rule
could move to another airfield somewhere else in the DFW
area (other than the four presently affected airports) to escape
enforcement of the rule.

Section 114.409 states that airports in Dallas, Tarrant, Denton,
and Collin will be subject to the rule. Therefore, if a company
which must comply with this rule moves from one airfield to
another within these counties, they will still be subject to the
rule unless that airport has less than 100 air carrier operations
each year. In most cases, the commission expects that moving
an entire operation would be much more costly than complying
with these rules.

STATUTORY AUTHORITY

The new sections are adopted under Texas Water Code (TWC),
§5.103, which provides the commission the authority to adopt
rules necessary to carry out its powers and duties under the
TWC. The new sections are also adopted under the Texas
Health and Safety Code, TCAA, §382.011, which provides the
commission the authority to control the quality of the state’s
air; §382.012, which provides the commission the authority
to prepare and develop a general, comprehensive plan for
the control of the state’s air; §382.017, which provides the
commission the authority to adopt rules consistent with the
policy and purposes of the TCAA; §382.019, which provides
the commission the authority to adopt rules to control and
reduce emissions from engines used to propel land vehicles
and §382.039, which provides the commission the authority
to develop and implement transportation programs and other
measures necessary to demonstrate attainment and protect the
public from exposure to hazardous air contaminants from motor
vehicles.

§114.400. Definitions.

Unless specifically defined in the TCAA or in the rules of the
commission, the terms used by the commission have the meanings
commonly ascribed to them in the field of air pollution control. In
addition to the terms which are defined by the TCAA, the following
words and terms, when used in this division, shall have the following
meanings, unless the context clearly indicates otherwise.

(1) Air carrier - An entity providing air transportation of
persons or goods for remuneration.
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(2) Air carrier operations - Landings and takeoffs of
air carriers (excluding general aviation, non- fixed wing aircraft
operations, and military operations) at airports for the purpose
of transportation of persons and/or goods, or for the purpose of
maintenance.

(3) Ground support equipment (GSE) - Equipment that
is used to service aircraft during passenger and/or cargo loading
and unloading, maintenance, and other ground-based operations
(excluding the servicing of general aviation aircraft, non-fixed wing
aircraft, and military aircraft). This includes, but is not limited to,
aircraft pushback tugs, baggage and cargo tugs, carts, forklifts, lifts,
ground power units, air conditioning units, air start units, and belt
loaders. Equipment that is used during freezing weather only is
excluded from this definition (including, but not limited to, ground
heaters and deicing vehicles).

(4) Ground support equipment fleet - A group of ground
support equipment controlled by the owner or operator at the same
location. For purposes of compliance with the requirements of this
division, a unit of GSE which is leased on a long-term basis (12
months or more) shall be considered part of the fleet of the lessee
while a unit of GSE which is leased on a short-term basis (less than
12 months) shall be considered part of the fleet of the lessor.

(5) GSE average emission factor - For purposes of calcu-
lating emission reductions needed for compliance with §114.402(b)
of this title (relating to Control Requirements), the following factor
should be used depending on engine size:
Figure: 30 TAC §114.400(5)

(6) Subject airport - For purposes of compliance with this
division, airports which have more than or equal to 100 air carrier
operations per year, averaged over a three-year period. For airports
which do not meet this average operating level on the effective date
of this rule, the date which the airport becomes a subject airport is the
January 1st following three years at or above that average operating
level.

§114.402. Control Requirements.

(a) In the counties listed in §114.409 of this title (relating to
Affected Counties and Compliance Schedules), owners or operators
of a ground support equipment (GSE) fleet at an airport which was a
subject airport by the effective date of this rule must demonstrate a
reduction of oxides of nitrogen (NO

x
) emissions which is equal to or

greater than the following percentage of NO
x

emissions attributable
to the GSE fleet during the 1996 calendar year in accordance with
the following schedule:

(1) 20% reduction by December 31, 2003;

(2) 50% reduction by December 31, 2004; and

(3) 90% reduction by December 31, 2005.

(b) For a GSE fleet which was not in operation in 1996,
owners or operators of the GSE fleet at an airport which was a subject
airport by the effective date of this rule must demonstrate a reduction
of NO

x
emissions which is equal to or greater than the following

percentages of the amount obtained by multiplying the number of
non-electric GSE units at the end of one year of operation by the GSE
average emission factor as defined in §114.400 of this title (relating
to Definitions) in accordance with the following schedule:

(1) 20% reduction by December 31, 2003 or December
31 of the first year of operation, whichever is later;

(2) 50% reduction by December 31, 2004 or December
31 of the second year of operation, whichever is later; and

(3) 90% reduction by December 31, 2005 or December
31 of the third year of operation, whichever is later.

(c) At an airport which becomes a subject airport after the
effective date of this rule, owners or operators of a GSE fleet shall
meet the emission reduction requirements of subsection (a) or (b) of
this section in accordance with the following schedule:

(1) 20% reduction by December 31, 2003 or December
31 of the year the airport becomes a subject airport, whichever is
later;

(2) 50% reduction by December 31, 2004 or December
31 of the year after the airport becomes a subject airport, whichever
is later; and

(3) 90% reduction by December 31, 2005 or December
31 of the second year after the airport becomes a subject airport,
whichever is later.

(d) Each GSE fleet subject to this subsection shall submit
a plan to the executive director by May 1, 2003, or the first May
1st following operation at a subject airport, which lists each GSE
unit, an emission factor for each unit, and the total actual annual
emissions for each unit in existence in calendar year 1996. The plan
shall provide for the implementation of emission reduction measures
to achieve NO

x
emissions in the amount required by subsections (a),

(b), or (c) of this section. The plan may include emission reductions
measures which are applied to the GSE fleet itself and measures
which have been achieved elsewhere within the nonattainment area
as long as those measures would be creditable in accordance with
the commission’s emissions banking program as defined in §101.29
of this title (relating to Emission Credit Banking and Trading). The
plan shall be revised as necessary and is subject to the approval of
the executive director and the EPA.

(e) Beginning in December 31, 2004, all owners or operators
of GSE fleets subject to subsections (a), (b), or (c) of this section
must demonstrate that emissions from any non-electric GSE added
to the GSE fleet after December 31, 1996, or after the first year of
operation at a subject airport, is offset by 90%. This subsection does
not apply to GSE which is added to the fleet to replace existing GSE.

(f) In the event that the EPA, the United States Department of
Transportation, and the GSE owners/operators adopt an enforceable
agreement, the measures defined within that agreement may be used
in a plan submitted pursuant to subsection (d) of this section.

(g) In lieu of compliance with subsections (a) - (e) of this
section, an owner or operator of a GSE fleet at a subject airport may
ensure that the fleet is 100% electric powered by May 1, 2005 or three
years after the airport became a subject airport, whichever is later.
For any GSE unit which is not available for purchase or conversion
to electric power, an owner or operator may meet the requirement of
this subsection if the owner or operator demonstrates that the lowest
emitting equipment is used, subject to the approval of the executive
director and EPA.

§114.406. Reporting and Recordkeeping Requirements.

(a) Owners or operators affected by §114.402 of this title
(relating to Control Requirements) must submit annual ground
support equipment (GSE) fleet reports for the previous year starting
on February 1, 2004, and every February 1 thereafter. The report
shall be submitted to the executive director and must contain, at a
minimum:

(1) the GSE fleet identification number when assigned by
the commission;
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(2) area in which the affected GSE operate primarily;

(3) the purchase date, make, model, model year, horse-
power rating, and fuel type for each unit of GSE;

(4) a demonstration of compliance with the applicable
control requirements under §114.402 of this title; and

(5) any other information requested in writing by the
executive director necessary to demonstrate compliance with this
division.

(b) The owner or operator of GSE shall maintain copies of
submitted reports required by subsection (a) of this section on-site
either in hard copy or electronically at the reported fleet address for
a minimum of three years, and upon request shall make such reports
immediately available to the executive director or local air pollution
control agencies having jurisdiction in the area.

§114.409. Affected Counties and Compliance Schedules.

Owners or operators of ground equipment at subject airports in Collin,
Dallas, Denton, and Tarrant Counties shall be in compliance with
§114.402 of this title (relating to Control Requirements) and §114.406
of this title (relating to Reporting and Recordkeeping Requirements)
no later than the dates specified therein.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002852
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: May 11, 2000
Proposal publication date: December 31, 1999
For further information, please call: (512) 239-0348

♦ ♦ ♦
Division 2. HEAVY EQUIPMENT FLEETS–
COMPRESSION-IGNITION ENGINES
30 TAC §§114.410, 114.412, 114.416, 114.417, 114.419

The Texas Natural Resource Conservation Commission
(commission or TNRCC) adopts new §114.410 (Definitions),
§114.412 (Control Requirements), §114.416 (Reporting and
Recordkeeping Requirements), §114.417 (Exemptions), and
§114.419 (Affected Counties). The commission adopts
these revisions to new Division 2 (Heavy Equipment Fleets–
Compression-Ignition Engines), Subchapter I (Non-Road
Engines), Chapter 114 (Control of Air Pollution from Motor
Vehicles), and to the state implementation plan (SIP) in order
to reduce ambient concentrations of ground-level ozone in the
Dallas/Fort Worth (DFW) ozone nonattainment area through
the accelerated purchase of United States Environmental
Protection Agency (EPA) certified Tier 2 and Tier 3 non-road
equipment 50 horsepower (hp) and larger. New §§114.410,
114.412, 114.416, 114.417, and 114.419 are adopted with
changes to the proposed text as published in the December
31, 1999, issue of the Texas Register (24 TexReg 11943).

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES

The DFW ozone nonattainment area, an area defined by
Collin, Dallas, Denton, and Tarrant Counties, was originally

designated "moderate" under the Federal Clean Air Act (FCAA)
Amendments of 1990 (42 United States Code (USC)) and
thus was required to attain the one-hour national ambient
air quality standard (NAAQS) for ozone by November 15,
1996. As required by the 42 USC, §7410, the state submitted
an attainment demonstration plan in 1994 which projected
attainment of the ozone NAAQS by 1996. This plan was based
on a volatile organic compound (VOC) reduction strategy. DFW
did not attain the ozone NAAQS in 1996. The EPA is authorized
to redesignate an area to the next higher classification ("bump
up") if the area fails to attain the standard by the required date.
In March 1998, in accordance with 42 USC, §7511(b)(2), the
EPA reclassified the DFW area from moderate to serious, based
on monitored exceedances of the ozone NAAQS between 1994
and 1996. The reclassification required the state to submit a
revised SIP that demonstrated that the ozone NAAQS would
be met in DFW by November 15, 1999. Because the DFW
area continued to exceed the ozone NAAQS in 1999, the EPA
may bump up the area to the severe classification. Regardless,
the EPA and 42 USC, §7410 and §7502(a)(2), require the
state to submit a revised SIP which demonstrates that the area
will attain the ozone NAAQS as expeditiously as practicable.
The rules adopted for DFW in this notice are one element
of the ozone attainment demonstration SIP for DFW being
adopted concurrently in this issue of the Texas Register. The
commission plans to submit this SIP to the EPA in April, 2000.

In 1996, the commission began to develop new modeling for
the DFW area and now is using newer air quality models
with improved meteorological and emission inputs. The newer
modeling since 1996 shows that reductions of oxides of nitrogen
(NO

x
) in the DFW area and regionally will be necessary to

attain the ozone NAAQS. The current modeling also shows
that achieving the ozone NAAQS in the DFW area will require
strenuous effort because the area’s rapid growth has resulted
in increasing amounts of emissions due to increased levels
of activity in the area. The emissions from increased activity
are offsetting the emission reductions being achieved from
new emission standards applicable to the on-road and non-
road engine source categories which dominate the emissions
inventory in the DFW area.

The emission reduction requirements adopted as part of this
SIP package are the outcome of a development process
which involved the EPA, the commission, local elected officials,
citizens, industrial stakeholders, air quality researchers, and
hired consultants. Local officials from the DFW area have
formally submitted a resolution to the commission requesting
the inclusion of many specific emission reduction strategies,
including the one contained in these rules.

The NO
x

reductions required for the area to attain the ozone
NAAQS have been estimated by extensive use of sophisticated
air quality grid modeling which, because of its scientific and
statutory grounding, is the chief policy tool for designing emis-
sion reductions. Title 42 USC, §7511a(c)(2), requires the use
of photochemical grid modeling for ozone nonattainment areas
designated serious, severe, or extreme. The modeling has
been conducted with input from a technical advisory commit-
tee. Hundreds of emission control strategies were considered
in developing the modeling. Varying degrees of reductions from
point sources and mobile sources were analyzed in at least 50
modeling iterations, to test the effectiveness of different NO

x

reductions. The attainment demonstration modeling submitted
for public hearing and comment concurrently with these rules
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shows that, in order for DFW to achieve the ozone NAAQS by
2007, almost all of the practicably achievable NO

x
reductions

are necessary from each emission source category, including
reductions from counties surrounding the DFW nonattainment
area. Therefore, each strategy, including the reductions re-
quired by this rulemaking, is crucial to meet federal require-
ments for the DFW nonattainment area.

The commission adopts these revisions to Chapter 114 and to
the SIP in order to control ground-level ozone in the DFW ozone
nonattainment area. The commission proposed the rules to
apply in the four nonattainment counties, as well as the eight
other perimeter counties in the DFW consolidated metropolitan
statistical area (CMSA). The revisions are one element of the
control strategy for the DFW Attainment Demonstration SIP. The
purpose of these rules is to establish the accelerated purchase
and operation of non-road, compression-ignition fleet equipment
within the 12- county DFW CMSA, to reduce emissions of
oxides of nitrogen (NO

x
) and volatile organic compounds (VOC)

necessary for the counties included in the DFW nonattainment
area to be able to demonstrate attainment with the ozone
(NAAQS). The commission looked at all possible areas for
reduction, and each control strategy chosen is integral and
necessary to the attainment demonstration.

In its effort to ensure that the SIP strategies impose no more
burden than necessary to protect health and welfare, the com-
mission decided not to include the counties of Ellis, Henderson,
Hood, Hunt, Johnson, Kaufman, Parker, and Rockwall as af-
fected counties under these rules because of their limited effect
on the air quality within the DFW nonattainment area. Analysis
of the construction inventory shows that the majority of equip-
ment is located in the current four nonattainment counties. Due
to public comment and the costs and cost effectiveness of this
rule the commission re-evaluated the need for implementing this
rule in the eight counties surrounding the DFW nonattainment
area. The re-evaluation included new photochemical model-
ing runs which applied these rules in the four nonattainment
counties only. The results of these runs indicated a minor im-
pact of including the eight surrounding counties in these rules,
but also showed that the area could demonstrate attainment
of the NAAQS without those reductions in emissions. However,
other control measures which were proposed for these counties
do have measurable benefits for attainment of the NAAQS and
the costs associated with the other measures are considerably
lower.

The EPA has been regulating highway (on-road) cars and
trucks since the early 1970s and continues to set increasingly
stringent emissions standards for such vehicles. After making
considerable progress in controlling the emissions from on-road
vehicles, EPA turned its attention to non-road engines, which
also contribute significantly to air pollution.

Non-road diesel engines, also referred to as compression-
ignition engines, dominate the large non-road engine market.
Examples of non-road equipment that use diesel engines in-
clude: agricultural equipment such as tractors, balers, and com-
bines; construction equipment such as backhoes, graders, and
bulldozers; general industrial equipment such as concrete/in-
dustrial saws, crushing equipment, and scrubber/sweeper; lawn
and garden equipment such as garden tractors, rear engine
mowers, and chipper/grinders; material handling equipment
such as heavy forklifts; and utility equipment such as gener-
ators, compressors, and pumps.

EPA adopted regulations in 40 Code of Federal Regulations
Part 89 (40 CFR 89), Control of Emissions from New and In-
use Nonroad Engines, as effective June 17, 1994. Under 40
CFR 89, compression-ignition engines greater than 50 hp must
comply with Tier 1 emissions standards that are being phased
in between calendar years 1996 and 2000, depending on the
size of the engine. Under the Tier 1 standards, EPA projects
that NO

x
emissions from new non-road, compression-ignition

equipment will be reduced by over 30% from uncontrolled levels
of unregulated engines. The Tier 1 standards do not apply to
engines used in underground mining equipment, locomotives,
and marine vessels. The Mine Safety and Health Administration
is responsible for setting requirements for underground mining
equipment. Locomotives and marine vessels are covered by
separate EPA programs.

On October 23, 1998 EPA adopted, in 40 CFR 89, more
stringent emission standards for NO

x
, hydrocarbons (which

are also called VOC), and particulate matter (PM) for new
non-road, compression-ignition engines, to be phased in over
several years beginning in model year 1999. Engines used
in underground mining equipment, locomotives, and marine
vessels over 50 hp are not included. This comprehensive new
program phases in more stringent Tier 2 standards for all engine
sizes from the model years 2001 to 2006, and yet more stringent
Tier 3 standards from the model years 2006 to 2008. The
following figure, which was extracted from the Table 1-1 of the
"Final Regulatory Impact Analysis: Control of Emissions from
Non-road Diesel Engines," (EPA 420-R-98- 016, dated August
1998) shows the emission standards adopted by EPA in 40 CFR
§89.112. Also, the new program includes a voluntary program
called the "Blue Sky Series" engine program to encourage the
production of advanced, very low-emitting engines. Under these
new standards, EPA projects that emissions from new non-road,
compression-ignition equipment will be further reduced by 60%
for NO

x
and 40% for PM compared to the emission levels of

engines meeting the Tier 1 standards.

Figure 1: 30 TAC Chapter 114 - Preamble

The North Texas Clean Air Steering Committee (steering com-
mittee), representing the DFW ozone nonattainment area coun-
ties, requested that the commission establish an ozone pollution
control strategy regarding non-road, compression-ignition en-
gines to aid in the reduction of NO

x
so that the counties included

in the DFW ozone nonattainment area could demonstrate at-
tainment with the ozone NAAQS. At the request of the steering
committee, and after a review of other alternatives, the commis-
sion developed an accelerated non-road, compression-ignition
fleet program. Non-road equipment covered by this program
only includes equipment that is exclusively used for non-road
purposes. In other words, non-road equipment does not have
a license plate and cannot be used on roads. Dump trucks and
other equipment that are used both on-road and off-road are
not subject to the requirements of these rules.

The adopted rules will require persons in the DFW nonattain-
ment area which own or operate non-road equipment powered
by compression-ignition engines 50 hp and up to meet the fol-
lowing requirements. For the portion of the fleet that is 50 hp
up to 100 hp, the owner or operator must ensure that such
equipment will consist of 100% Tier 2 non-road equipment by
the end of the calendar year 2007. For the portion of the fleet
that is 100 hp up to 750 hp, the owner or operator must ensure
that such equipment consist of a minimum of 50% Tier 3 non-
road equipment and the remainder Tier 2 non-road equipment
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by the end of the calendar year 2007. Finally, for the portion
of the fleet that is greater than 750 hp, the owner or operator
must ensure that such equipment consist of 100% Tier 2 en-
gines by the end of calendar year 2007. The rules will acceler-
ate the turnover rate of compression- ignition, engine- powered,
non-road equipment that would naturally occur. The DFW area
needs emissions reductions earlier than what natural turnover
would allow; therefore, these rules will require that Tier 2 and
Tier 3 equipment be purchased at an accelerated rate once they
become available under the EPA schedule outlined in 40 CFR
89. The rule exempts non-road engines used in locomotives,
underground mining equipment, marine application, aircraft, air-
port ground support equipment (GSE), equipment used solely
for agricultural purposes, emergency equipment, and freezing
weather equipment. Generally, the rules will affect equipment
50 hp and larger used in construction, general industrial, lawn
and garden, utility, and material handling applications.

Examples of equipment used in construction applications in-
clude backhoes, bore/drill rigs, cement mixers, crawler tractors,
excavators, graders, off-highway trucks, pavers, paving equip-
ment, plate compactors, rollers, rubber-tire dozers, rubber-tire
loaders, scrapers, signal boards, skid-steer loaders, trenchers,
and feller/bunchers. Examples of equipment used in general
industrial applications include concrete/industrial saws, crush-
ing equipment, oil field equipment, refrigeration/air condition-
ing units, scrubber/sweepers, and rail maintenance equipment.
Examples of equipment used in lawn and garden applica-
tions include garden tractors, rear engine mowers, and chipper/
grinders. Examples of equipment used in utility applications in-
clude air compressors, hydro-power units, pressure washers,
pumps, generator sets, irrigation sets, and welders. Exam-
ples of equipment used in material handling applications include
aerial lifts, cranes, forklifts, and rough-terrain forklifts.

Using the Base 4d modeling emissions inventory, commission
staff estimated that area and non-road emissions make up 33%
of all NO

x
emissions in the DFW area. The staff calculated

that 48% of the emissions from area and non-road emissions
inventory come from construction equipment which amounts
to 16% of the region’s total NO

x
emissions. In the Base 4d

inventory, the amount of emissions from construction equipment
in the DFW 12-county CMSA was approximately 82 tons
per day. Since the time the steering committee made its
recommendation, two significant changes have taken place
which affect the analysis: First, the construction equipment
emissions were significantly revised in the Base 6 inventory,
and were further refined in the Base 6a inventory. Second,
the commission has reduced the spatial extent of the rule
governing hours of operation to now include only the four
nonattainment counties instead of the entire 12-county CMSA.
The 1996 construction equipment NO

x
emission total for the

four nonattainment counties in the Base 6a modeling inventory
is now 50.6 tons/day.

The costs of meeting the new emission standards are expected
to add about 1.0% to the purchase price of typical new non-road,
compression-ignition equipment, although for some equipment
the standards may cause price increases on the order of 2.0%
to 3.0%. The cost of this program is the cost of having to replace
the non-road, compression-ignition fleet on an accelerated
schedule, not the cost of Tier 2 and Tier 3 engines. The cost
of Tier 2 and Tier 3 engines is already accounted for in the
EPA regulations, not as a result of these rules. The program is
expected to cost between $8,400 and $11,700 per ton of NO

x

reduced, which compares favorably with other emission control
strategies.

The commission solicited comments regarding the issue of
small fleets and compliance with the proposed rules. The com-
mission also solicited comments regarding the size cutoff for
small fleets below which they should be exempt. The commis-
sion used the public comment regarding small fleets to deter-
mine if the rules should be adopted with an exemption regarding
small fleets. The commission received seven comments regard-
ing small fleets and compliance with the rules. The comments
stated that there would be an adverse financial impact to small
fleets because they do not have the money for purchasing new
equipment and/or engines. One comment was received on a
size cutoff for small fleets to be exempt. The comment was
that fleets less than ten pieces should be exempt because, ac-
cording to the commenter, that the 10% compliance increments
suggested a fleet ten pieces or larger. Since no comments
were received offering original data on small fleets in the DFW
area and since there is the need to obtain as much emission
reductions as possible from non-road equipment, the commis-
sion decided not to exempt small fleets. However, as explained
in the Section-By-Section Discussion for §114.417, an oppor-
tunity exists for an exemption from the rules by developing an
emission reduction plan that would achieve equivalent emission
reductions.

SECTION-BY-SECTION DISCUSSION

Subchapter I is a new subchapter which is adopted as part of
a concurrent rulemaking.

The new §114.410 adds definitions for Blue Sky Series engine,
compression-ignition engine, fleet, non-road engine, non-road
equipment, Tier 2 engine, and Tier 3 engine. The definitions
of fleet and non-road engine have been changed in response
to comments. The definition of fleet has been changed in
response to a comment on leased equipment. The definition
of non-road engine was changed in response to comments
that the definition was broader than the federal definition. The
new definition of non-road engine incorporates by reference the
federal definition. The new definition of non-road equipment
clarifies that equipment licensed for on-road use is not covered
by this rule.

The new §114.412 will require persons in the affected counties
listed in §114.419, which own or operate non-road equipment
powered by compression-ignition engines to use non-road
equipment powered by Tier 2 and Tier 3 compression engines.
The phase-in schedule specified in these rules accelerates
the natural turnover of non-road equipment. To ensure the
equipment is available, the phase-in schedule specified in
these rules is set up so that compliance dates come after the
implementation dates of the new federal standard as specified in
the schedule specified in the federal rules in 40 CFR 89.112, as
amended on October 23, 1998. For the portion of the non-road
fleets powered by compression-ignition engines greater than or
equal to 50 hp, but less than or equal to 750 hp, the rule as
proposed gradually increased the percentage of Tier 2 and Tier
3 equipment required, so that by the end of calendar year 2007,
at least 50% of the affected portion of the fleet shall meet Tier 3
standards and the remainder of the affected fleet shall meet Tier
2 standards. However, due to comments that the Tier 3 non-
road compression-ignition engines for the 50 to 100 hp range
will not be available until 2008, the commission changed the
requirements. The portion of the fleet greater than or equal to
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100 hp, but less than 750 hp, will continue to be required to
have at least 50% of the equipment meeting Tier 3 standards
and the remaining meeting Tier 2 standards. For the portion
of the fleet greater than or equal to 50 hp, but less than 100
hp, the requirements have been changed to require that 100%
of the equipment meet Tier 2 standards by the end of calendar
year 2007. For engines greater than 750 hp, the rule requires
that 100% of the affected fleet be Tier 2 engines by the end of
calendar year 2007. The rule also allows the non-road engines
designated as "Blue Sky Series" engines be counted toward
the percentage requirements as either Tier 2 or Tier 3 engines.
The "Blue Sky Series" engine program is a voluntary EPA
program that allows for earlier introduction of cleaner engines.
The emission standards for the Blue Sky Series program are
the same as Tier 3 emission standards. Finally, the rule will
allow that an EPA-certified retrofit of newly purchased engines,
in order to meet the Tier 2 or Tier 3 emission standards, be
allowed to meet the percentage requirements. This retrofit
allowance is adopted because some newly purchased engines
may be able to meet the Tier 2 and Tier 3 emission standards by
being retrofitted. Therefore, for an affected entity to meet the
percentage requirements, they may purchase new equipment
or retrofit existing engines if there is an EPA-certified retrofit
available.

Language has been added to §114.412(a) that clarifies that an
operator of a fleet is responsible for compliance to the rules
for equipment that is leased for more than one year. For
equipment that is leased for less than one year, the owner of the
equipment is responsible for compliance. An editorial change
was also made in §114.412(a) that replaced "State and local
governments, businesses, and private entities" with "persons."

The new §114.416 requires persons subject to §114.412 to sub-
mit annual fleet reports. The rule also requires them to main-
tain copies of the submitted reports for a minimum of three
years. The date that the initial report is due was changed from
2002 to 2005. Editorial changes were made in §114.416(a) that
replaced "governments, businesses, and private entities" with
"persons;" in §114.416(a)(2) "affected entities" was replaced
with "persons;" in §114.416(a)(3) "person" was replaced with
"individual;" and in §114.416(b) "entity" was replaced with "per-
son." Other minor editorial revisions were made to §114.416(b)
for the sake of clarity.

The new §114.417 exempts locomotives, underground mining
equipment, aircraft engines, airport GSE, and agricultural equip-
ment. Locomotives, underground mining equipment, marine en-
gines, and aircraft engines are exempt from this rule because
they are not regulated by the EPA non- road rule. Airport GSE
is exempt from this rule because it is being regulated by another
rule being adopted concurrently. Agricultural equipment is ex-
empt from the rule because of its small contribution (less than
1.0%) to non-road emissions, and it is operated primarily in rural
areas. Also, the commission added an exemption for equipment
used exclusively for emergency operations and for equipment
used exclusively for freezing weather operations due to their
low impact on air quality during the ozone season. In the sepa-
rate rulemaking for the Construction Equipment Operating Re-
strictions rules (Rule Log 1999-055J-114-AI), the commission
specifically requested comment on allowing the use of added
controls such as catalytic converters or other after-market de-
vices, or the use of EPA-certified cleaner equipment, to exempt
such equipment from the operating restrictions of these rules.
In response to the Construction Equipment Operating Restric-

tions exemption comments and other comments to these rules
concerning the difficulty in complying with these rules, the com-
mission added a new subsection (b). The new subsection al-
lows owners or operators to be exempt from the requirements
of these rules if they submit an emissions reduction plan by
May 31, 2002, that is approved by the Executive Director and
EPA by May 31, 2003. The commission anticipates that by of-
fering this exemption, the entities affected by these rules, the
trade associations representing these entities, and the manu-
facturers will be encouraged to accelerate the research and de-
velopment of emissions-reducing technology for equipment that
will enable affected entities to meet the exemption. Each plan
must describe in detail how the owner or operator will modify
the equipment fleet to reduce NO

x
emissions by June 1, 2005

by a target amount equivalent to the total reductions achieved
by implementation of these rules. If equipment subject to these
rules is also subject to the Construction Equipment Operating
Restrictions rules, and the owner or operator would like to be
exempt from both sets of rules, then the plan must reduce NO

x

emissions by a target amount equivalent to the total reductions
achieved by both sets of rules. If the plan demonstrates that
these reductions will occur by June 1, 2005, the reductions will
be considered equivalent for purposes of timing. The commis-
sion will apply emissions inventory factors for equipment used in
the modeling used in the development of these rules to quantify
the emissions reductions resulting from the fleet modifications.
The commission will develop a guidance document to assist
operators in developing their plans. The guidance document
will contain both the target emissions amount operators must
meet, as well as emission factors for each type of equipment
affected by the rules, and will offer guidance on how to calculate
total emissions reductions for an equipment fleet. Examples of
modifications include replacing existing equipment with cleaner-
burning engines, retrofitting existing equipment with emissions-
reducing technology, using emissions-reducing fuel, and partic-
ipating in an emissions banking and trading program.

The commission is requiring submission of the emission reduc-
tion plans by May 31, 2002 to allow sufficient time to review and
quantify the collective emissions reductions the plans propose.
The commission will complete the reviews by May 31, 2003,
which coincides with the planned mid-course review of all con-
trol measures included in the SIP. After reviewing the plans, the
commission will determine whether the collective emissions re-
ductions proposed by the plans are equivalent to the reductions
achieved from implementing both these rules.

Editorial revisions were also made to §114.417(a) for the sake
of clarity.

The new §114.419 specifies the counties subject to the new
requirements. The counties proposed to be included were
all 12 counties in the DFW CMSA. However, the commission
changed counties subject to the rule to include only the four
nonattainment counties in the DFW CMSA (Collin, Dallas,
Denton, and Tarrant).

Editorial revisions were also made to §114.419 to replace "state
and local governments, businesses, and private entities" with
"persons."

FINAL REGULATORY IMPACT ANALYSIS

The commission reviewed the rulemaking action in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking meets the
definition of a "major environmental rule" as defined in that

25 TexReg 4062 May 5, 2000 Texas Register



statute. "Major environmental rule" means a rule the specific
intent of which is to protect the environment or reduce risks
to human health from environmental exposure and that may
adversely affect in a material way the economy, a sector of
the economy, productivity, competition, jobs, the environment,
or the public health and safety of the state or a sector of
the state. The amendments to Chapter 114 are intended to
protect the environment or reduce risks to human health from
environmental exposure to ozone and could affect in a material
way, the economy, a sector of the economy, productivity,
competition, jobs, the environment, or the public health and
safety of the state or a sector of the state. The amendments
would require persons in the four-county DFW nonattainment
area which own or operate non-road, compression-ignition
equipment to meet the following requirements. For the portion
of the fleet with equipment powered by non-road engines in
the 50 hp to 100 hp range, the owner or operator must ensure
that 100% of such equipment will meet Tier 2 standards by
the end of the calendar year 2007. For the portion of the
fleet in the 100 hp to 750 hp range, the owner or operator
must ensure that at least 50% of such equipment meets Tier
3 standards and the remaining meets Tier 2 standards. For
the portion of the fleet greater than 750 hp, the owner or
operator must ensure that 100% of such equipment meet Tier 2
standards by the end of calendar year 2007. This air pollution
control program is part of the strategy to reduce NO

x
emissions

necessary for the counties included in the DFW nonattainment
area to be able to demonstrate attainment with the NAAQS
for ozone. The steering committee representing the DFW
ozone nonattainment area counties requested an air pollution
control program, including the use of Tier 2 and Tier 3 non-
road, compression-ignition engine standards, be established
to reduce NO

x
emissions necessary for the counties included

in the DFW nonattainment area to be able to demonstrate
attainment with the ozone NAAQS. The amendments are part of
the commission response to the request and one element of the
DFW Attainment Demonstration SIP. Although the amendments
meet the definition of a "major environmental rule" as defined
in the Texas Government Code, §2001.0225 only applies to a
major environmental rule, the result of which is to: 1. exceed
a standard set by federal law, unless the rule is specifically
required by state law; 2. exceed an express requirement of
state law, unless the rule is specifically required by federal law;
3. exceed a requirement of a delegation agreement or contract
between the state and an agency or representative of the federal
government to implement a state and federal program; or 4.
adopt a rule solely under the general powers of the agency
instead of under a specific state law. This rulemaking action
does not meet any of these four applicability requirements.
Specifically, the use of Tier 2 and Tier 3 non-road, compression-
ignition engine standards within these rules were developed in
order to meet the NAAQS for ozone set by the EPA under
42 USC, §7409, and therefore meet a federal requirement.
States are primarily responsible for ensuring attainment and
maintenance of NAAQS once EPA has established those
standards. Under 42 USC, §7410 and related provisions,
states must submit, for EPA approval, SIPs that provide for
the attainment and maintenance of NAAQS through control
programs directed to sources of the pollutants involved. This
rulemaking action is not an express requirement of state law,
but was developed specifically in order to meet the air quality
standards established under federal law as NAAQS. These
rules are intended to help bring ozone nonattainment areas into
compliance, and help keep attainment and near nonattainment

areas from going into nonattainment. These rules do not exceed
a standard set by federal law, exceed an express requirement of
state law unless specifically required by federal law, nor exceed
a requirement of a delegation agreement. These rules were not
developed solely under the general powers of the agency, but
were specifically developed to meet the air quality standards
established under federal law as NAAQS, as authorized under
the Texas Clean Air Act (TCAA), §§382.012, 382.017, 382.019,
and 382.039. Two businesses and one trade group submitted
comments on the draft regulatory impact analysis during the
public comment period which are addressed in the ANALYSIS
OF TESTIMONY section of this preamble.

TAKINGS IMPACT ASSESSMENT

The commission prepared a takings impact assessment for
these rules in accordance with Texas Government Code,
§2007.043. The following is a summary of that assessment.
The specific purpose of the rulemaking is to require persons in
the four-county DFW nonattainment area which own or operate
non-road, compression-ignition equipment to meet the follow-
ing requirements. For the portion of the fleet with equipment
powered by non-road engines in the 50 hp to 100 hp range, the
owner or operator must ensure that 100% of such equipment
will meet Tier 2 standards by the end of the calendar year
2007. For the portion of the fleet in the 100 hp to 750 hp range,
the owner or operator must ensure that at least 50% of such
equipment meets Tier 3 standards and the remainder of the
fleet meets Tier 2 standards. For the portion of the fleet greater
than 750 hp, the owner or operator must ensure that 100% of
such equipment meet Tier 2 standards by the end of calendar
year 2007. This rulemaking action will act as an air pollution
control strategy to reduce NO

x
emissions necessary for the

four counties included in the DFW ozone nonattainment area
to be able to demonstrate attainment with the ozone NAAQS.
Promulgation and enforcement of these rules will not burden
private, real property. Although the rules do not directly prevent
a nuisance, or prevent an immediate threat to life or property,
they do prevent a real and substantial threat to public health
and safety, and partially fulfill a federal mandate under 42 USC,
§7410. Specifically, the emissions limitations and delays within
these rules were developed in order to meet the ozone NAAQS
set by the EPA under 42 USC, §7409. States are primarily
responsible for ensuring attainment and maintenance of the
NAAQS, once the EPA has established them. Under 42 USC,
§7410, and related provisions, states must submit, for EPA
approval, SIPs that provide for the attainment and maintenance
of NAAQS through control programs directed to sources of the
pollutants involved. Therefore, the purpose of these rules is to
implement a cleaner-burning, non-road, compression- ignition
fleet program necessary for the DFW nonattainment area to
meet the air quality standards established under federal law
as NAAQS. Consequently, the exemption which applies to
these rules is that of an action reasonably taken to fulfill an
obligation mandated by federal law. Therefore, these revisions
will not constitute a takings under the Texas Government Code,
Chapter 2007.

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW

The commission determined that this rulemaking relates to an
action or actions subject to the Texas Coastal Management
Program (CMP) in accordance with the Coastal Coordination
Act of 1991, as amended (Texas Natural Resources Code,
§§33.201 et seq.), and the commission rules in 30 TAC

ADOPTED RULES May 5, 2000 25 TexReg 4063



Chapter 281, Subchapter B, concerning Consistency with the
Texas Coastal Management Program. As required by 31 TAC
§505.11(b)(2) and 30 TAC §281.45(a)(3), relating to actions
and rules subject to the CMP, commission rules governing
air pollutant emissions must be consistent with the applicable
goals and policies of the CMP. The commission reviewed
this action for consistency with the CMP goals and policies
in accordance with the rules of the Coastal Coordination
Council, and determined that the action is consistent with the
applicable CMP goals and policies. The CMP policy applicable
to this rulemaking action is the policy that commission rules
comply with regulations in 40 CFR, to protect and enhance
air quality in the coastal area (31 TAC §501.14(q)). No
new sources of air contaminants will be authorized by these
rule amendments. Therefore, in compliance with 31 TAC
§505.22(e), the commission affirms that this rulemaking action
is consistent with CMP goals and policies. There were no
comments on the consistency of these rules with the CMP
during the public comment period.

HEARING AND COMMENTERS

The commission held public hearings on this proposal on Jan-
uary 24, 2000 in El Paso; January 25, 2000 in Austin; January
26, 2000 in Longview and Irving; January 27, 2000 in Dallas
and Lewisville; January 28, 2000 in Fort Worth; January 31,
2000 in Beaumont and Houston; and February 9, 2000 in Den-
ton. The comment period was originally scheduled to close on
February 1, 2000, but was extended until 5:00 p.m. on February
14, 2000. (See the January 21, 2000 issue of the Texas Reg-
ister (25 TexReg 461).) The following 703 commenters submit-
ted oral and/or written testimony: Alternative Fuel Technology,
Inc. (AFT); Associated General Contractors of America - Dal-
las Chapter (AGC); Baker & Botts L.L.P. on behalf of the Texas
Industry Project (Baker & Botts); Business Coalition for Clean
Air of Houston (BCCA); the Cities of Cleburne, Corpus Christi,
Dallas, Farmers Branch, Greenville, Irving, Plano, and Waxa-
hachie; Downwinders At Risk (DAR); Dallas Fort Worth Inter-
national Airport Board (DFW Airport); Dunaway & Cross on be-
half of the Industrial Truck Association (Dunaway & Cross); Ellis
County Judge Al Cornelius (Ellis County); Engine Manufacturers
Association (EMA); EPA Region 6; ExxonMobil Chemical Com-
pany (ExxonMobil); Home Builders Association of Greater Dal-
las (HBA); Henderson County Commissioner, Precinct 2, Wade
McKinney (Henderson County); Hood County Commissioner,
Precinct 3, Ron Cullers (Hood County); North Central Texas
Council of Governments submitted a report that described the
impact of the rules to the City of Arlington (NCTCOG-Arlington);
Neighbors for Neighbors (NFN); Organization of Hispanic Con-
tractors of Dallas (OHC); Sustainable Economic and Environ-
mental Development (SEED); Frank Siddons Insurance (Sid-
dons); Greater Fort Worth Sierra Club (Sierra-Greater Fort
Worth); Sierra Club - Dallas Regional Group (Sierra-Dallas Re-
gion); Dallas Sierra Club (Sierra-Dallas); Silver Creek Materials
Recycling & Compost (Silver Creek); Texas Chemical Council
(TCC); Texas Campaign for the Environment (TCE); Thomp-
son & Knight; Texas Nursery & Landscape Assoication (TNLA);
Texas Public Citizen (TPC); Trinity Industries (Trinity); Texas
Clean Water Action (TWCA); Lone Star Chapter of the Solid
Waste Association of North America (TxSWANA); Waste Man-
agement, Inc. (WMI); and 663 individuals. The Sierra-Dallas
Regional; Sierra-Greater Fort Worth; DAR; SEED; TCE; TWCA;
and TPC submitted joint comments and will be referred to as
Sierra-Dallas Region.

The following commenters generally opposed the proposal:
Baker & Botts; Cleburne; Greenville; Irving; Waxahachie;
Dunaway & Cross; Siddons; Henderson County; Hood County;
OHC; TNLA; Thompson & Knight; and WMI.

The following commenters generally supported the rules but
suggested changes or clarifications to the proposal as stated
in the ANALYSIS OF TESTIMONY section of this preamble:
AFT; AGC; BCCA; City of Corpus Christi (Corpus Christi); City
of Dallas (Dallas); City of Farmers Branch (Farmers Branch);
City of Plano (Plano); DFW Airport; Sierra-Dallas; Ellis County;
EMA; EPA Region 6; ExxonMobil; HBA; NCTCOG-Arlington;
TxSWANA; NFN; Silver Creek; TCC; Trinity; and 96 individuals
generally supported the proposed rule but suggested changes
or clarifications. Sierra-Dallas Region’s comments included the
"Citizen’s Implementation Plan for Cleaner Air in DFW" (January
2000). Silver Creek supported the comments submitted by
TxSWANA.

ANALYSIS OF TESTIMONY

Baker & Botts, Dunaway & Cross, EMA, and WMI commented
that the proposed rule is preempted by federal law. The com-
menters stated that the proposed rules expressly require fleets
to meet engine standards, and that the proposed standards ex-
ceed federal standards since federal standards do not apply to
in-use engines. They stated that §209(e)(2) of the FCAA autho-
rizes only California to adopt and enforce "standards and other
requirements relating to the control of emissions." They further
stated that other states are empowered to adopt California’s
new or used engine standards, but are not otherwise allowed
to adopt new or used engine standards. The commenters fur-
ther stated that since California does not require Tier 2 or Tier
3 engine standards for in-use off-road equipment, Texas cannot
adopt such standards. Dunaway & Cross commented that the
rules are also not an "in- use" regulation.

The commission disagrees that these rules are preempted by
federal law. The rules do not set a standard for non-road
engines, but instead require that certain percentages of a non-
road fleet meet the existing federal Tier II and Tier III standards.
No manufacturer will have to create a special vehicle for Texas,
which is what Congress intended to prohibit. Additionally, these
rules do not set a standard for in-use engines, but simply restrict
the use of older, dirtier engines within the DFW nonattainment
area. This type of use restriction is clearly allowed for state
implementation by EPA rule and caselaw regarding preemption
under the FCAA, §209(e). See 59 Fed. Reg. 36, 969 (July
20, 1994) and Engine Manufacturers Association v. E.P.A., 88
F.3d 1075 (D.C. Cir. 1996). The commission disagrees with the
Dunaway & Cross comment which characterizes these rules as
a standard instead of a use restriction.

Thompson & Knight commented that the State of Texas is
preempted by federal law to require the retrofit or re-engining
of existing non-road engines.

The commission disagrees with this comment because these
rules do not require the retrofit of existing non-road engines, but
simply allows retrofitting as an option for compliance. These
rules restrict the use of the older, dirtier engines within the
nonattainment area which is allowed as a use restriction. There
will be vehicles available for purchase which meet the federal
Tier 2/Tier 3 standards without any retrofit needed. Retrofit may
prove to be the most cost-effective option for some businesses,
which is why it was included as an option, but it is not required.
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For these reasons the commission does not believe the rules
are preempted by federal law.

Thompson & Knight commented that the TCAA prohibits the
TNRCC from requiring that land vehicles meet any state
approval criteria as distinct from federal approval criteria.

The commission disagrees that these rules are prohibited by
Texas Health and Safety Code (THSC), §382.019(b). The
language of this statute limits its application to prohibit state
inspection, certification, or other approval of emission control
features of motor vehicles "as a condition precedent to the initial
sale." This statutory language was intended to prohibit duplicate
state certification programs for new vehicles when a federal
program already exists. These rules do not set a standard for
new vehicles, they require that a certain percentage of the fleet
meet existing federal standards. The statute was also intended
to apply only to on-road vehicles as is generally meant by the
term, "motor vehicle." And finally, these rules do not set up a
state approval process. The approval process takes place at the
federal level when manufacturers demonstrate to EPA that the
non-road equipment meets the federal Tier 2/Tier 3 standards.
For these reasons, the language of THSC, §382.019(b), does
not prohibit these rules.

TxSWANA commented that the commission needs to perform a
more meaningful Regulatory Impact Analysis (RIA). TxSWANA
stated that all of the applicability requirements for a full RIA
have been met and that TNRCC is not excused from the
RIA requirements when it proposes specific control strategies
to meet the mandated NAAQS. TxSWANA commented that
the RIA process was designed to require a careful cost/
benefit analysis when an agency must pick and choose from
a group of possible strategies to meet a more generalized
goal. They further stated that the legislative history of the RIA
requirement makes it clear for such rules as being proposed
for the attainment of the NAAQS in the DFW area. TxSWANA
also stated that for the RIA, TNRCC has failed to explain or
support its statement that the laws cited and summarized in the
preamble specifically require adoption of these rules.

Although the commission determined that this is a major envi-
ronmental rule because it may adversely impact in a material
way a sector of the economy, the commission is not required
to perform an RIA because the rules do not meet any of the
criteria listed in Texas Government Code, §2001.0225(a). The
rules do not exceed a standard set by federal law or state law.
The standard in this case is the NAAQS for ozone. The state
is required to demonstrate compliance with this standard un-
der federal law, 42 USC, §7410, and under state law, THSC,
§382.012 and §382.039. As shown in the modeling for the SIP
that is associated with this control strategy, the state is requiring
no more emission reductions than absolutely required to meet
the standard. Additionally, these rules would not exceed a re-
quirement of a delegation agreement or contract with the fed-
eral government because none exists on this topic. And finally,
these rules have not been proposed under the general powers
of the agency, but instead have been proposed under the spe-
cific state laws found in THSC, §§382.011, 382.012, 382.017,
382.019, and 382.039.

The commenter has stated that the commission cannot avoid
the requirement to perform a RIA simply by saying that if a rule
is needed for SIP purposes, then the rule is federally mandated.
Section 7410 of the FCAA requires states to adopt a SIP which
provides for "implementation, maintenance, and enforcement"

of the primary national ambient air quality standard in each air
quality control region of the state. While §7410 does not require
specific programs, methods or reductions in order to meet the
standard, state SIP’s must include "enforceable emission limi-
tations and other control measures, means or techniques (in-
cluding economic incentives such as fees, marketable permits,
and auctions of emissions rights), as well as schedules and
timetables for compliance as may be necessary or appropriate
to meet the applicable requirements of this chapter," (meaning
Chapter 85, Air Pollution Prevention and Control). It’s true that
the FCAA does require some specific measures for SIP pur-
poses, like the inspection and maintenance program, but those
programs are the exception, not the rule, in the SIP structure of
the FCAA. The provisions of the FCAA recognize that states are
in the best position to determine what programs and controls
are necessary or appropriate in order to meet the national am-
bient air quality standards. This flexibility allows states, affected
industry, and the public, to collaborate on the best methods for
attaining the national ambient air quality standards for the spe-
cific regions in the state. Even though the FCAA allows states
to develop their own programs, this flexibility does not relieve a
state from developing a program that meets the requirements
of §7410. Thus, while specific measures are not generally re-
quired, the emission reductions are required. States are not
free to ignore the requirements of §7410 and must develop pro-
grams to assure that the nonattainment areas of the state will
be brought into attainment on schedule. Therefore, adopting
the SIP rules are specifically required by federal law.

Additionally, the legislative history contradicts the conclusion of
the commenter that a full RIA is required of these rules. The
requirement to provide a fiscal analysis of proposed regulations
in the Texas Government Code were amended by Senate Bill
633 (SB 633) during the 75th Legislative Session. The intent
of SB 633 was to require agencies to conduct a regulatory
impact analysis of extraordinary rules. These are identified in
the statutory language as major environmental rules that will
have a material adverse impact and will exceed a requirement
of state or federal law, a delegated federal program or is adopted
solely under the general powers of the agency. With the
understanding that this requirement would seldom apply, the
commission provided a cost estimate for SB 633 that concluded
"based on an assessment of rules adopted by the agency in
the past, it is not anticipated that the bill will have significant
fiscal implications for the agency due to its limited application."
The commission also noted that the number of rules that would
require assessment under the provisions of the bill was not
large. This conclusion was based, in part, on the criteria set
forth in the bill that exempted proposed rules from the full
analysis unless the rule was a major environmental rule that
exceeds a federal law. As discussed above, the FCAA does
not require specific programs, methods or reductions in order
to meet the national ambient air quality standards, thus, states
must develop programs for each nonattainment area to ensure
that area will meet the attainment deadlines. Because of the
ongoing need to address nonattainment issues, the commission
routinely adopts rules for inclusion into the SIP. The legislature
is presumed to understand this federal scheme. If each rule
proposed for inclusion in the SIP was considered to be a
major environmental rule that exceeds federal law, then every
SIP rule would require the full RIA contemplated by SB 633.
This conclusion is inconsistent with the conclusions reached
by the commission in its cost estimate and by the Legislative
Budget Board (LBB) in its fiscal notes. Since the legislature
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is presumed to understand the fiscal impacts of the bills it
passes, and that presumption is based on information provided
by state agencies and the LBB, the commission believes that
the intent of SB 633 was to only require the full RIA for rules
that are extraordinary in nature. While the SIP rules will have
a broad impact, that impact is no greater than is necessary or
appropriate to meet the requirements of the FCAA. For these
reasons, SIP rules fall under the exception in Texas Government
Code, §2001.0225(a), because they are specifically required by
federal law.

TxSWANA commented that the TNRCC reliance upon the
exception under Texas Government Code, §2007.003(b)(4), as
a reason not to perform Takings Impact Assessment (TIA) is not
proper. They stated that the federal law mandates attainment
with NAAQS, but that it cannot be said to specifically mandate
any one control strategy. The commenter also expressed that
the legislature intended a TIA to be prepared in situations where
a choice is being made among several options to fulfill a federal
mandate. They stated that in order for TNRCC to establish
that a TIA is not required, TNRCC is required to specifically
describe why each control strategy is "reasonably taken to fulfill
the attainment mandate.

The primary reason the commission determined that these
rules did not constitute a takings under Texas Government
Code, Chapter 2007, is that they will not burden private real
property. These rules apply to non-road equipment which is
not real property or appurtenance thereto. In its complete
analysis the commission also found that the rules are exempt
from Chapter 2007 under §2007.003(b)(4) because they are
reasonably taken to fulfill an obligation mandated by federal
law. The commission has included in this preamble its reasoned
justification for adopting this strategy and has explained why it is
a necessary component of the SIP which is federally mandated.
This description meets the requirements of §2007.003(b)(4).
For these reasons the rules do not constitute a takings under
Chapter 2007.

Thompson & Knight commented that the proposed rules con-
stitute a takings under the United States Constitution and the
Texas Constitution

The commission disagrees that these rules constitute a taking
under either the United States or Texas Constitutions. These
rules do not actually "take" any property in the sense of
diminishing its value in a significant way. All noncompliant
equipment may be sold for use in areas outside the four-county
nonattainment area. The market value of this equipment should
not be substantially lost due to the inability to use it in this
limited area. Additionally, this rule is a legitimate use of the
police powers of the state to protect the health and welfare of
its citizens and, therefore, it is permissable. Ensuring that the
air meets health standards protects the health and welfare of the
citizenry and these rules are a reasonable method of achieving
that goal.

AGC, Silver Creek, and TxSWANA commented on the com-
pleteness of the economic impact analysis. AGC stated that
TNRCC should perform the economic impact and "major en-
vironmental rule" cost benefit analyses, as required by Texas
statute. TxSWANA and Silver Creek also stated that the com-
mission has failed to comply with its statutory obligations to
prepare a complete and accurate Fiscal Note.

The commission does not agree that a cost benefit analysis
is required and the commission believes that all statutory

obligations have been met in preparing the fiscal note. Since
the commission has determined that an RIA is not required,
the subsequent cost-benefit analysis required by an RIA is not
required. Therefore, the commission has met its obligations
by describing cost to governments and other affected parties
of these rules in the Fiscal Note, Public Benefit, and Small
Business and Micro-Business Impact Analysis sections of the
rule proposal.

An individual, AGC, HBA, OHC, Thompson & Knight, and TNLA
commented on the impact to small businesses, and businesses
owned by minorities or women. An individual, AGC, HBA,
and OHC stated that small contractors would be adversely
affected financially. OHC and AGC also stated that minority-
owned businesses would be adversely affected. AGC further
stated that women-owned contractors will be adversely affected
because they do not have the resources to comply with the
rules. TNLA stated that the proposed rule will negatively impact
small businesses. TNLA stated that the proposed rules will
require significant capital expenditures in a short period of time
and will increase the cost of doing business and that small
businesses lack sufficient cash flow or lines of credit to meet the
requirements of the rules. Finally, Thompson & Knight stated
that small operators will be disproportionately affected since
with the percentage requirements, they will have to convert
more or all of there equipment sooner than larger fleets.

The commission agrees that there will be a fiscal impact to all
small contractors. However, the commission is under federal
mandate from the FCAA to submit a plan that will attain the air
quality standards in the DFW non-attainment area. These rules
are one of many that will be submitted to ensure clean air for
the region. The commission has considered exempting smaller
fleet to mitigate the cost to small businesses but the emission
reductions were ultimately needed to demonstrate attainment.
However, a Carl Moyer type program (for funding) is being
studied and the staff is preparing a briefing paper regarding
issues, interim solutions, and a state-wide pilot program which
would be viable for not only DFW but other nonattainment and
near-nonattainment areas within Texas. A program of this type
must be approved by the Texas Legislature for grant funding.

Also, the adopted rule includes a provision for an emission
reduction plan. This is a plan submitted to the commission by a
fleet owner or operator to show alternate methods of achieving
emission reductions equivalent to the emission reductions that
would be achieved by complying with the requirements of these
rules. This will allow for the impact to small operators to be
mitigated if they find ways to get the emission reductions without
having to buy new equipment. For example, a fleet may get
equivalent reductions if they use emulsified diesel or other fuel-
control technologies.

OHC, TxSWANA, and Thompson & Knight commented on the
value of their equipment. OHC stated that the sale of old
equipment would not be profitable because of the inability to
sell to local buyers. TxSWANA also stated that the costs of
phasing out or retrofitting diesel equipment will be significant.
TxSWANA continued to state that the combined effect of the
Construction Equipment Operating Restrictions rules and these
rules will decrease the value of equipment at a much faster rate
than normal depreciation. Thompson & Knight stated that the
market will be glutted and the prices will be depressed.

The commission agrees that this is a possible scenario. How-
ever, there will still be a market for this equipment outside the
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four nonattainment so the equipment will still retain value for
resell. Also, through the use of the emission reduction plans,
some older used equipment potentially could still be used in the
four nonattainment counties since other less costly measures
may be used if proven to get equivalent reductions. Therefore,
although the value of the equipment may be lower, there is still
a market and the equipment can still be sold.

Siddons commented on the effect to the financial condition
of contractors. Siddons stated that virtually all the fleets of
contractors they reviewed would be forced to buy new and sell
used equipment at the same time. This will depress the value of
used equipment, and when coupled with the cost of purchasing
new equipment, the contractors’s financial condition will be
affected. Siddons further stated that the Texas Department
of Transportation requires contractors to provide performance
and payment bonds on all new construction contracts. Siddons
commented that the financial condition of a contractor is one of
the prime factors in a contractor’s ability to provide these bonds
and that the proposed rules will affect the contractor’s ability to
provide these bonds due to the increased financial demands
of complying with the proposed rules. The net result of this is
a reduced pool of capacity in the road construction industry
which will drive up the cost of road construction which will
reduce overall improvements to our highway system provided
by a limited number of highway dollars which will eventually
lead to the net result of a decreasing in air quality in the DFW
area because limited funds are available with which to construct
the highway infrastructure system. Siddons also stated that
any provision which has the result of decreasing the mobility
of the traveling public will leave cars and trucks on the road
longer, therefore increasing emissions far beyond any reduction
achieved by the proposed rules.

The commission agrees that there may be a financial impact
to the contractors. However, these proposed rules are one of
many needed for the DFW area to reach attainment. If these
rules are not included in the SIP and no replacement strategy
can be found, then the SIP will not be approved. This will
mean that no roads will be constructed while the area is in a
conformity lapse. The commission believes that it is in the best
interest of the DFW area that these rules be adopted so that
road construction can continue.

Also, the rules include a provision for an emission reduction
plan. This is a plan submitted to the commission by a fleet
owner or operator to show alternate methods of achieving
emission reductions equivalent to the emission reductions that
would be achieved by complying with the requirements of these
rules. This will allow for possible mitigation of costs to the fleets
if they find alternate methods to get the emission reductions
without having to buy new equipment.

Henderson County expressed opposition to the proposed rules
because they would be a financial burden for the local govern-
ments and tax paying citizens because of increased costs.

The commission agrees that there will be a financial burden
to small local governments and taxpaying citizens. However,
the commission is under federal mandate from the FCAA to
submit a plan that will attain the air quality standards in the
DFW nonattainment area. These rules are one of many that
will be submitted to ensure clean air for the region.

In regard to Henderson County, the proposal called for a 12-
county area, including Henderson County, to be subject to the
rules because modeling has shown that ozone is a regional

problem and is not just a local problem. However, in regard to
these rules, analysis of the construction equipment inventory
shows that the majority of equipment is located in the current
four nonattainment counties, and therefore the adopted rules
will only affect the four-county area (Collin, Dallas, Denton, and
Tarrant).

AGC, DFW Airport, Farmers Branch, Irving, NCTCOG-
Arlington, Silver Creek, Trinity, and WMI commented on the
financial impact of these rules. AGC stated that no economic
impact calculations have been performed. AGC also stated the
cost of construction will increase. Farmers Branch suggested
that a cost/benefit analysis be done on replacing fleet equip-
ment. They also stated that the impact of the proposed rules
would be on the cost of purchasing new equipment to meet the
Tier 2 and Tier 3 emission standards and that they will have to
review their equipment replacement program in future years.
WMI commented that retrofitting existing equipment is not cost
effective. NCTCOG-Arlington stated that the City of Arlington
will need to purchase eleven pieces of equipment earlier than
intended and that to purchase these eleven pieces, the city
will likely have to delay purchasing needed on-road equipment,
such as police cars, in order to meet the requirements of the
proposed rules. Irving stated that the cost of replacing their
landfill fleet will drain their Equipment Replacement Fund that
is available for all city departments, which would deprive other
city departments of the funds needed to provide essential
services. Irving suggested that the financial impact on them
as well as the solid waste operations of the entire DFW area
should be evaluated. Silver Creek stated that the proposed
rules will create a significant economic burden for its compost-
ing and mining operations. Silver Creek also commented that
the cost implications for facilities like theirs should be taken
very seriously because of the commission stated goals of
encouraging recycling, avoiding land disposal, and preserving
precious landfill capacity. DFW Airport stated that it is an
economic burden to meet the requirements for calendar years
2006 and 2007. Trinity stated that the accelerated purchase
and upgrade of equipment is estimated to cost them $10.3
million between years 2001 through 2007.

The commission disagrees that no economic impact calcula-
tions have been performed. In the proposed rule preamble, the
fiscal impact to the parties affected by these proposed rules are
detailed in the Fiscal Note, Public Benefit, and Small Business
and Micro-Business Impact Analysis sections. These analyses
have shown that costs will be high. The commission under-
stands that there will be a financial burden, however, the use
of the newer Tier 2 and Tier 3 engines are one of the mea-
sures needed for the DFW area to reach attainment. Under the
FCAA, the cost to meet a health-based standard does not need
to be considered. The commission strives to use the most cost-
effective measures when possible. The commission also under-
stands that Arlington, Farmers Branch and Irving will be chal-
lenged to meet the requirements of these rules. These cities
will need to plan for new purchases carefully. The commission
urges these cities as well as other cities in the DFW nonattain-
ment area to consider developing an emission reduction plan
that will get them the equivalent emission reductions and there-
fore exempt them from the requirements of these rules.

The commission also understands that costs will be significant
for Silver Creek and the commission continues to support
recycling as a way to preserve landfill capacity. However, the
commission is under federal mandate from the FCAA to submit
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a plan that will attain the air quality standards in the DFW
nonattainment area. These rules are one of many that will be
submitted to ensure clean air for the region.

Thompson & Knight commented that their client has a loader
that will reach the end of its useful life in 2000 or 2001. They
also stated that their client will be forced to buy equipment that
is not Tier 2 compliant and thus will have to sell it when the Tier
2 equipment reaches the market.

The commission understands that there will be situations like
this. The commission believes that, if all possible, the life
of the existing equipment should be extended until the Tier 2
equipment come out on the market. If this is not possible, there
remains the options of purchasing used equipment or leasing
equipment until Tier 2 equipment is available.

OHC commented that the equipment manufacturers already are
required to produce low-emitting vehicles as required by the
Texas Clean Fleet Program.

The Texas Clean Fleet Program is only for on-road vehicles
while this program applies only to non-road equipment. There-
fore the commission has made no change in response to this
comment.

OHC commented that the proposed rules offer no guarantees
that NO

x
and VOC emissions will be reduced.

The commission disagrees with this comment. The newer
Tier 2 and Tier 3 engines are lower emitting engines than
their predecessors. Therefore NO

x
and VOC emissions will be

reduced.

Corpus Christi commented that the proposed rules have the
potential to cause severe adverse impacts on areas in the state
outside of the DFW nonattainment area. Corpus Christi stated
that the equipment that is being replaced will be diverted to near
nonattainment areas, and therefore will make it harder for these
areas to stay in attainment. Corpus Christi suggested that this
can be avoided by using retrofit technology rather than forced
replacement of the equipment. Corpus Christi also requested
that the commission quantify the impact these proposed rules
will have on the near nonattainment areas and incorporate the
results of this determination in the rulemaking process.

The commission agrees that the equipment being replaced may
be diverted to near nonattainment areas as well as to other
areas that are in attainment. However, this equipment being
diverted, will be the same kind of equipment that is currently
being used in these near-non- attainment areas. Therefore, the
commission believes that there will not be a significant adverse
impact. However, cities might explore the possibility of enacting
a local ordinance to restrict this kind of equipment from entering
their area.

In regard to the suggestion that retrofit technology be used
instead of forced replacement, the rules have retrofit as an
option for compliance to the rules. The commission believes
that a choice should be given regarding to methods of compli-
ance. Non-road equipment can either be bought new or can be
retrofitted to reach compliance of the rules. Also the emission
reduction plan will allow other control technologies to be used
if the fleet operator or owner can prove to the commission that
they will get equivalent reductions. This will allow for other op-
tions to be pursued and possibly less older equipment from the
DFW area diverted to near-nonattainment areas such as Cor-
pus Christi.

An individual commented that he wondered if a study has been
done to identify the major polluters in the DFW area. The
individual also noted that in the Grapevine area he has noticed
plumes of smoke from diesel vehicles such as 18 wheelers,
haulers, and dump trucks. The individual also stated that the
engines used in these trucks should be phased out on a short
timetable and that infrared roadside vehicle emission detectors
should be used to identify these gross polluters.

To address the concern over the identification of major polluters,
the emission inventory for 1996 for the area shows that for
the main pollutant of concern, NO

x
, the contribution from NO

x

sources include on-road mobile sources 53%; area and non-
road sources 28%; point sources 15%; and biogenic sources
4%. The emission inventory shows that pollution comes from
more than one source.

The phasing out of engines in trucks and the use of remote
sensing, is beyond the scope of rulemaking because these
rules only affect non-road engines and equipment. However,
the commission is considering for adoption concurrent with
this rulemaking low-emission diesel fuel rules and such on-
road heavy-duty vehicles are subject to new federal standards
starting in 2002.

AGC and the HBA commented that the commission model
on which the proposed rules are based contains incorrect
diesel construction equipment inventory data that overstates the
contribution to the overall NO

x
problem.

The commission agrees with this comment. At the time of the
proposal, the commission used the best diesel construction
equipment inventory available for use in its urban airshed
modeling. The commission realizes that there is better data and
has developed a newer diesel construction equipment inventory
which has been incorporated into the nonattainment modeling.
This inventory does reflect a smaller contribution of construction
equipment, however, that contribution is still significant.

Hood County commented that the proposed rules are excep-
tionally punitive because there is no evidence that the transport
of NO

x
generated in Hood County affects the current four nonat-

tainment counties.

The proposal called for a 12-county area (including Hood
County) to be subject to these rules because modeling has
shown that ozone is a regional problem and is not just a
local problem. However, regarding these rules, analysis of
the construction equipment inventory shows that the majority of
equipment is located in the current four nonattainment counties,
therefore these adopted rules will only affect the four-county
area (Collin, Dallas, Denton, and Tarrant).

AFT and Irving commented on the use of natural gas. AFT
stated that diesel engines can and should be replaced by
natural gas engines. Irving questioned if it is possible to comply
with this regulation by converting their solid waste fleet to an
alternative fuel, such as natural gas.

The commission believes that if it is feasible for the commenter
to modify equipment to run on natural gas engines, then they
may do so. However, if Irving only modifies their non-road
equipment powered by compression-ignition engines to run
on natural gas instead of diesel, then this fleet would still
be subject to these rules since the fleet is still made up of
compression-ignition engines. However, if non-road equipment
is converted to use spark-ignition dedicated natural gas engines
then it would not be subject to these rules, because it is no
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longer a compression-ignition engine. Also, converting the fleet
to a cleaner burning fuel is certainly a measure which could
be included in an emission reduction plan submitted under
§114.417(b).

AGC and Irving commented on the availability of the newer Tier
2 and Tier 3 non-road engines and equipment. AGC stated
that the proposed rules require contractors to have equipment
that is not now available for purchase and will not be for years.
Irving asked if the Tier 2 and Tier 3 engines are even available.

The requirement dates in the rules are set up so that they come
after the federal implementation dates of the Tier 2 and Tier
3 engines. In other words, if a owner or operator of a fleet
chooses to buy new non-road equipment to comply with these
rules, then this equipment will already be on the marketplace.
The following table contains the implementation dates of the
Tier 2 and Tier 3 standards.

Figure 2: 30 TAC Chapter 114 - Preamble

For example, the rules as adopted require non-road equipment
fleets in the 100 to 750 hp range to be 10% Tier 2 by the end
of 2004. Tier 2 engines are available beginning 2001 to 2003
for this hp range. Thus the rules are not requiring use of the
equipment until after it is available on the marketplace.

Baker & Botts, BCCA, EMA, ExxonMobil, Greenville, Irving,
and WMI commented on the availability and demand for the
new non-road equipment and engines. Baker & Botts, BCCA,
Greenville, Irving, and WMI stated that they believed it unlikely
that diesel manufacturers will be able produce enough Tier 2/
Tier 3 engines to meet the demand. They also stated that even
if the engine manufacturers met this demand, the investment re-
quired for the new equipment would not be economically feasi-
ble for many businesses. BCCA suggested that the commission
work with Original Equipment Manufacturers (OEM) to define
their ability to deliver new, lower emission engines for the DFW
area and potentially to the Houston-Galveston area and estab-
lish a schedule that is more technically feasible. EMA stated
that the requirement for fleets of engines greater than 750 hp
to be 50% Tier 2 by the end of 2006 presents a significant chal-
lenge, considering that these engines are first required by the
Tier 2 standards in the same year. EMA also expressed that
there is the same concern for engines between 100 and 175
hp which are subject to the 50% Tier 3 fleet requirement by the
end of 2007. ExxonMobil commented that the OEM may not
be able to provide the new low-emission engines for retrofit ap-
plication in addition to the engines required for new equipment
sales.

The commission believes that the compliance schedule is long
enough to ensure adequate supply. The commission also
expects that the adoption of these rules and the subsequent
demand that will result from the adoption will prompt the
manufacturers to make sure that they can meet the demand.
Also, if fleet operators or owners submit emission reduction
plans, that are approved by the commission, then the demand
for the equipment may not be as great since there will be other
alternatives to achieve the emission reductions. Nonetheless,
the commission understands that there will be a financial burden
on fleet operators and owners in making the investments to
comply with these rules. However, under the FCAA, the cost to
meet a health- based standard does not need to be considered,
but the commission strives to use the most cost- effective
measures when possible.

An individual and Thompson & Knight commented on enforce-
ment. An individual questioned how we will enforce the rules.
Thompson & Knight stated that the proposed rules should be
withdrawn because they are not enforceable, and questioned
the commission’s ability to enforce these requirements unless
it develops statewide, interstate, and international procedures
to identify and monitor each state and local government, busi-
ness, and private entity that owns or operates non-road equip-
ment within the affected area. They also stated that there are
no practical means to enforce these rules and that there are
not enough resources to keep track of all the equipment and no
database by which to determine which entities may be subject
to these rules.

The commission disagrees that these rules are practically unen-
forceable. The rules as adopted apply to any entity who owns
or operates the equipment within the affected counties. This
would apply to those entities which reside outside of the area
but operate the equipment with the affected counties. Those en-
tities would be required to report in accordance with §114.416
(relating to Reporting and Recordkeeping Requirements) and
would have to keep those reports on-site. These rules have
been written to allow enforcement to take place during opera-
tion by an investigator who requests the reports. An operator
without reports on site which include the piece of equipment
being operated can then be cited with a violation of the rules.
In addition, enforcement is possible by reviewing construction
permits in the affected counties and performing spot checks at
construction sites. The commission plans to use public educa-
tion and public awareness as part of the enforcement strategy
to ensure that the requirements of these rules are understood
and that they will be enforced. The commission agrees that re-
sources are sometimes limited, however, they can be directed
as appropriate to ensure compliance.

WMI commented that if the rules are finalized, it would distract
the regulated community from focusing on viable controls and
further delay ozone attainment. They suggested that the com-
mission explore other attainment strategies, such as extending
the attainment deadline in order for new, low- emission equip-
ment to penetrate the market.

The commission agrees that there may be other strategies that
can be employed, and therefore created the emission reduction
plan which will allow fleet owners or operators to prove to the
commission that they can get equivalent emission reductions
through other means. However, extending the attainment date
deadline is not one of them. The commission is not allowed to
extend the attainment deadline because it is set by the FCAA
and by the EPA.

Waxahachie urged the commission to search for other proven
strategies that are more reasonable, cost effective, and enforce-
able.

The commission believes that through the inclusion of the
emission reduction plan in the rules, the rules are more
reasonable. Regarding the cost effectiveness, under the FCAA,
the cost to meet a health-based standard does not need to
be considered, however, the commission strives to use the
most cost effective measures when possible. Finally, the
commission believes the rules are enforceable through the
reporting requirements, spot checks, and public education.

Ellis County commented that the proposed rules appear to be
onerous.
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The commission agrees that the rules are requiring significant
investment from the fleet operators or owners and may be
construed as onerous by some. However, the commission
believes that the implementation schedule is reasonable and
achievable, and through the emission reduction plan, the
requirements to a fleet operator or owner may become less
onerous. Regarding Ellis County, the proposal called for a 12-
county area (including Ellis County) to be subject to the rule
because modeling has shown that ozone is a regional problem
and is not just a local problem. However, analysis of the
construction equipment inventory has shown that the majority of
equipment is located in the current four nonattainment counties,
therefore the rules that is being adopted will only affect the four-
county area (Collin, Dallas, Denton, and Tarrant).

Cleburne commented on the availability of equipment, the
costs, the value of their equipment, and the affect on small
businesses. They stated that the implementation schedule
listed in the proposed rules would be almost impossible to meet.
Cleburne stated that the vendors that they have questioned
are unable to supply them with equipment that would meet
the Federal Tier 2 standards and that the engines will not
be available until 2002 at the earliest. They also stated that
meeting the requirements for the 10% fleet replacement by
2004, the 20% replacement by 2005, and the 30% replacement
by 2006 could possibly be accomplished through purchases
scheduled to occur after 2002 and before those deadlines.
However, because the city’s current equipment replacement
schedule includes replacement of vehicles between now and
the 2002 Tier 2 availability date, the 50% replacement with
Tier 2 engines by 2007 seems unattainable. Beyond that, the
50% replacement of the fleet with Tier 3 vehicle by 2007 will
be too costly for the city to bear. Cleburne is still uncertain
what equipment will be made available with the Tier 3 engine
before the 2007 deadline. Many engines are not required under
federal law to comply with the Tier 3 standards until 2006 -
2008. If this includes equipment that would be required to be
replaced, it would not even be available. If all of the equipment
is available, the cost of replacement to the city would be high
enough to prohibit its purchase. Cleburne estimated that for
the current replacement schedule an estimated $5,820 million
would be required for equipment replacement in 2007. Many
of the vehicles or equipment that would have to be replaced
in 2007 are not scheduled for replacement for several more
years; some of the equipment is anticipated to still be in use
until 2018. Additionally, the types of equipment that would be
forced into early retirement are often expensive pieces that a
small city anticipates using for extended time periods to allow
for recovery of the initial equipment cost. Cleburne also stated
that the trade-in value will probably drop and this drop of value
was not included in the equipment replacement cost. Cleburne
further stated that the proposed rules will adversely affect small
businesses because they will not be able to make the capital
expenditures needed to comply with the rules.

All of these issues have been addressed in other parts of this
section. The proposal called for a 12-county area (in which
Johnson County was part of) to be subject to the rule because
modeling has shown that ozone is a regional problem and is
not just a local problem. However, in regards to this rule,
analysis of the construction equipment inventory has shown that
the majority of equipment is located in the current four non-
attainment counties, therefore, the rule that is being adopted
will only affect the four-county area (Collin, Dallas, Denton, and
Tarrant).

NTCOG-Arlington commented that for Arlington, all contracts
for construction activities would have to incorporate conditions
on the age and standards of equipment. They stated that
the contracts will also need to be modified to require proof of
compliance with the proposed rules.

The commission believes that if Arlington chooses to modify
their contracts to put in conditions on age and standards then
they may do so. It will potentially make it easier for the
commission to enforce the rules. Ultimately it will be the
contractors’ responsibility to ensure that they are in compliance
with the rules.

Thompson & Knight commented that the proposed rules as-
sume that all equipment is resident in the 12-county area. They
stated that this is not accurate and this type of equipment moves
in and out of the area as the market demands. They further
stated that the proposed rules fail to address companies whose
construction equipment is used both within and outside the 12-
county area. Thompson & Knight questioned whether or not
all of their equipment is used toward fleet percentage require-
ments. They commented that since such companies will only
have to replace equipment in the affected area they will have
lower costs and therefore able to submit lower bids than com-
panies that have all of their equipment in the affected area.

The commission believes that the definition of "fleet" adequately
addresses this comment as far as what equipment is subject
to the fleet requirements. The definition defines fleet as "The
aggregate of non-road equipment powered by compression-
ignition engines that operate within the counties specified in
§114.419 of this title (relating to Affected Counties) ." Therefore
any equipment that is operated for any amount of time in
the affected counties is subject to these rules. As far as
the advantage that companies who will be able to bid lower
because they have construction equipment inside and outside
the affected counties and thus the lower costs they incur
because only part of their fleet is affected, the commission has
no control over this. Note that under the FCAA, the cost to
meet a health-based standard does not need to be considered.
However, the commission strives to use the most cost effective
measures when possible.

Sierra-Dallas and 86 individuals commented that they would
like to see the rules expanded to include diesel engines in
trucks, busses, locomotives, and ships. They would like to see
diesel engines replaced with cleaner diesel or alternative-fueled
engines.

The suggestion is beyond the scope of this rulemaking and
therefore the commission has made no change in response to
this comment. However, this does not mean there is nothing
being done about control over other diesel engines. First,
the commission is scheduled to adopt low- emission diesel
fuel rules which will be required for both on-road and off-road
applications. Second, the diesel engines used in locomotives
and ships are controlled by federal regulations which require
cleaner engines in the future. Third, on-road trucks are also
required to have cleaner engines in the future as required by
federal regulation and have been regulated for many years.
Because regulation of non-road equipment has just started
and the fact that this equipment has a longer life than on-road
equipment and a subsequent lower turnover rate, these rules
are a necessity. The commission believes that the adopted
rules will accelerate this turnover and allow for cleaner non-
road equipment in the DFW nonattainment area.
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Four individuals commented that they would prefer a greater
replacement acceleration rate than is currently proposed.

The commission has made no change in response to these
comments because as stated earlier, the requirement dates in
the rules were established so that they come after the federal
implementation dates of the Tier 2 and Tier 3 engines. In other
words, if a owner or operator of a fleet chooses to buy new non-
road equipment to comply with the rules, then this equipment
will already be on the marketplace. The commission believes
that the compliance schedule is as aggressive as possible given
these considerations.

An individual commented that the proposed rules are needed
for the Houston/Galveston (HGA) area.

The rules currently being adopted are only for the DFW
nonattainment area. However, the commission is considering
proposing these rules as part of the HGA nonattainment area
SIP later this year.

NFN and an individual commented that the proposed rules
should cover the whole state and not just the DFW area.

This suggestion is beyond the scope of this rulemaking. To
cover the whole state would be an undue burden on areas of
the state that do not have a lot of non-road equipment and
activity and do not have an impact on an area with an air quality
problem. However, the commission will likely propose these
rules for the HGA nonattainment area. Also, if needed in other
nonattainment areas or future nonattainment areas, then the
commission may consider this measure.

Thompson & Knight commented that the rules do not specify
how the percentage of the affected portions of the fleet are to
be calculated.

The commission believes that the commenter should look at
the definition of fleet. A "fleet" is defined as the " aggregate of
non-road equipment powered by compression-ignition engines
." Equipment should be identified as part of the "fleet" if it is
ever operated within the nonattainment counties. Therefore,
the percentages are calculated by the number of pieces of
equipment in a fleet. Numbers should be rounded up. For
example, ten percent of a fleet of four vehicles should be
rounded up from .4 to one vehicle.

Thompson & Knight described an example fleet of a business
and questioned how it would comply with the rules. They
described a fleet of two pieces of non-road equipment. One has
a 300 hp engine and the other has a 600 hp engine. Thompson
& Knight stated that the business would have to convert one of
these vehicles in order to comply with the 10% requirement and
asked which one should be converted. They also asked if the
business converted the smaller of the two, then will it be deemed
to meet the 30% and 50% requirements when they take affect.

The business can choose which piece of equipment would
better for them to convert first. The first requirement of these
rule is that 10% be converted by December 31, 2004. In this
example, the Tier 2, 300 hp engines start in 2001 and the 600
hp engine in 2002. If the business converts the 300 hp engine
to meet the 10% requirement then it will actually will have met
the 20% requirement and the 30% requirement as well. All the
business would have to do now is convert the 600 hp to Tier 3
to meet the 50% Tier 3 requirement by the end of 2007.

DFW Airport, EMA, and EPA commented that the engines rated
between 50 and 100 hp are required by the end of 2007 even
though they are not available until 2008.

The commission agrees with this comment and has made
revisions to §114.412 (relating to Control Requirements). The
requirements have been changed so that the end result will be
100% Tier 2 equipment required for fleets with equipment in the
50 to 100 hp range by December 31, 2007. However, fleets with
engines in the 100 to 750 hp range will continue to be required
to have 50% Tier 2 and 50% Tier 3 engines by the end of 2007,
and fleets with engines above 750 hp will be required at 100%
Tier 2 by the end of 2007.

Six individuals, AGC, Baker & Botts, EMA, HBA, Plano, and
WMI commented that the proposed rules should provide incen-
tives. The individuals stated that the rules should provide incen-
tives, while EMA stated that the proposed rules would punish
fleets comprised of greater than 50% Tier 2 engines between
the years 2004 and 2007 because they would be required to turn
over these clean engines to obtain 50% Tier 3 content by the
end of 2007. EMA further stated that it would lead to a tremen-
dous waste of investment in Tier 2 engine technology over the
50% 2007 requirement and act as a disincentive to fleets to be
comprised of more than 50% Tier 2 engines in the years lead-
ing up to 2007. EMA suggested a program that incorporates
incentives for early investment in new engine technologies and
encourages voluntary fleet turnover. AGC, HBA, Baker Botts,
Plano, and WMI stated that an incentive program similar to Cal-
ifornia’s Carl Moyer Program should be developed for the state.

In response to these comments, the commission revised
§114.117 (relating to Exemptions) so that a fleet owner or
operator can be exempt from the requirements of the rules if
they submit an approved emission reduction plan. This will
remove disincentives and provide for incentives. The emission
reduction plan will specify how the owner or operator will
achieve the reductions, which would result from the implemen-
tation of these rules, through alternative means. Examples of
alternatives include retrofits, fuel additives, and buying credits
through a trading and banking program. Also, for construction
equipment that is banned from operating between 6:00 a.m.
to 10:00 a.m., if the emission reduction plan achieves the
reductions, which would result from the implementation of
both these rules and the Construction Equipment Operating
Restrictions rules, then the owner or operator will be allowed
to operate during the ban.

Another type of incentive would be through funding. An
incentive for funding could be developed in a program similar to
the Carl Moyer program in California. The commission believes
in the spirit of a Carl Moyer type of program to push heavy-
duty emissions technology, but must await action by the Texas
Legislature as far as grant funding. Staff is evaluating these
issues, interim solutions, and a state-wide pilot program which
would be viable for not only DFW but other nonattainment and
near-nonattainment areas within Texas.

AGC commented that in Houston two after-market control
techniques (catalytic retrofits and diesel emulsifiers) are being
proposed to meet their attainment shortfall. They also stated
that the proposed rules offer no incentives for early acquisition
of reduced emission equipment or engine retrofits to existing
equipment. AGC suggested as an incentive that companies
making such investments be exempted from the Construction
Equipment Operating Restrictions rules.
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In the adopted rules, the commission established a process
where a fleet operator or owner can submit a emission reduction
plan which will achieve the same emission reductions as the
implementation of this rules. The emission reduction plan will
specify how the owner or operator will achieve the reductions,
which would result from the implementation of these rules,
through alternative means. Also, for equipment subject to
the adopted Construction Equipment Operating Restrictions
rules, there is a provision in those rules that states if a
emission reduction plan achieves the emission reductions,
which would result from the implementation of both these rules
and the Construction Equipment Operating Restrictions rules,
then the owner or operator will be allowed to operate during the
ban. Therefore, options such as catalytic retrofits and diesel
emulsifiers, along with any other measures, can be used if an
owner or operator can prove that these controls would achieve
equivalent emission reductions.

DFW Airport commented that the definition of fleet should allow
for exemptions for emergency equipment and equipment with
minimal usage during the ozone season such as snowplows.
They also requested that the commission consider limiting the
definition of fleet to equipment that meets a minimum number
of operating hours.

The commission agrees that emergency equipment should be
exempted, but does not agree that equipment with minimal us-
age during the ozone season should be exempted. However,
the commission does believe equipment like snowplows should
be exempted because it is never operated during the ozone sea-
son. In response to this comment, language has been added to
§114.417 which exempts non-road equipment that is used ex-
clusively for emergency operation and non-road equipment this
is used exclusively for freezing weather operations. The com-
mission does not believe that the definition of fleet should be
limited to equipment that meet a minimum number of operating
hours. The commission believes generally that any equipment
that operates during the ozone seaon, no matter how many
hours, contributes to the pollution in the DFW nonattainment
area and should be subject to these rules.

An individual commented that landfill equipment should be ex-
empted until newer, cleaner diesel equipment is available and
Irving requested that the commission provide an exemption for
solid waste disposal operations.

The commission does not agree that landfill equipment and
equipment used in solid waste disposal operations should be
exempted. These types of non-road equipment along with
all other non-road equipment are not required to be phased
out until the newer equipment is available. The schedule for
compliance is set up so that all the newer engines will be
available on the market before a fleet operator has to comply to
the first 10% Tier 2 requirement on December 31, 2004.

TCC commented that in the preamble the commission describes
non-road diesel engines as categories that fall into one of
three categories: (1) agricultural equipment; (2) construction
equipment; and (3) utility equipment. However, none of these
are specifically defined in §114.410. In addition, a "general
industrial category" and a "lawn and garden category" are
discussed, but defined in §114.410.

These categories in the preamble were described to show
applications and type of equipment that non-road engines are
used for to give the reader a better idea of what the commission
is proposing to regulate. They do not limit the applicability of

this rule. To define these categories in §114.410 (relating to
Definitions) would be unnecessary and redundant since non-
road engines are used in all these categories and non-road
engine is already defined. However, language has been put in
the preamble to clarify what these categories mean.

NCTCOG-Arlington and Thompson & Knight commented on
the definition of non-road. Thompson & Knight stated that
the proposed rules contain a definition of "non-road engine"
broader than found in the federal definition and therefore go
unlawfully beyond federal regulations. They recommended that
the state definition should incorporate the federal definition
by reference. NCTCOG-Arlington stated that the definition of
non-road equipment needs to be clarified. They also stated
that §114.410(4)(D) defines non-road as "primarily used for
off-road functions." Specifically, NCTCOG-Arlington wanted to
know what "primarily" means, operating hours or miles traveled.
They wondered if a dump truck which operates on-road and then
goes off-road would be considered non-road equipment.

The commission agrees with the comment by Thompson and
Knight and in response has changed that definition of "non-road
engine" in §114.410(4)(D) to reference the federal definition in
40 CFR §89.2. Since the definition has changed, the "primarily"
issue raised by NCTCOG-Arlington is not an issue, however, a
definition of non-road equipment has been added to the rule to
describe non-road equipment as equipment that is not licensed
for on-road use. In other words, the equipment is only used
off-road and is not allowed on the road.

Thompson & Knight commented that a de minimis exemption
should be added to §114.412. They stated that fleets under
ten pieces should be exempt because the control requirements
are in increments of 10% which suggest that a fleet should be
defined as ten pieces or more.

In the preamble of the proposed rules, the commission solicited
comments on small fleets and a size cutoff below which they
would be exempt. This comment was the only one received on
this issue. The commission does not agree with the commenter
that the percent requirements suggest a fleet of ten or more
pieces. The percent requirements were developed to gradually
phase in the requirements of these rules. Since no other
comments were received on the issue of fleet size and an
appropriate cutoff size, the commission has no information on
a typical fleet size for the DFW area. This lack of information,
coupled with the need for the greatest emission reductions
possible, has led to decision to not exempt smaller fleets.

TCC suggested that the commission should clarify the impacted
entities by revising §114.412(a) as follows: "State and local
governments, businesses, and private entities who own or lease
non-road equipment powered by compression-ignition engines
50 hp and larger ... are subject...." TCC believes that the
commission should distinguish between long-term lease (one
year or longer) and short-term lease (less than one year)
because this would clarify responsibility for plants that own,
lease, or conduct short-term rentals. They stated that if a
plant owns the equipment or has a long-term lease then the
plant should ensure that the equipment meets the requirements.
However, short-term rental equipment may move from county to
county and it should be responsibility of the rental company to
understand the requirements for doing business in the counties
in which they operate. TCC also commented that if an outside
contractor performs maintenance for a chemical plant and if
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the outside contractor’s equipment is used, then the contractor
should be responsible to meet the requirements.

The commission partially agrees with this comment. In re-
sponse to this comment, the commission decided to revise the
definition of "fleet" in §114.412(a) to delineate the responsibil-
ity over long and short-term leases. The commission did not
make any change to the rules concerning TCC comments on
outside contractors. An outside contractor is a separate entity
from a plant and the contractor is responsible for compliance of
his equipment affected by these rules.

TCC suggested that §114.416(b) be revised to allow annual
reports to be maintained on site after initial submission.

The commission does not agree with this suggestion. The re-
ports need to be submitted annually to allow for proper enforce-
ment of the rules. Without this requirement, enforcement will
be more difficult and result in less effective rules.

STATUTORY AUTHORITY

The new sections are adopted under the THSC, TCAA,
§382.011, which provides the commission the authority to
control the quality of the state’s air; §382.012, which provides
the commission the authority to prepare and develop a general,
comprehensive plan for the control of the state’s air; §382.017,
which provides the commission the authority to adopt rules
consistent with the policy and purposes of the TCAA; §382.019,
which provides the commission the authority to adopt rules to
control and reduce emissions from engines used to propel land
vehicles; and §382.039, which provides the commission the
authority to develop and implement transportation programs
and other measures necessary to demonstrate attainment and
protect the public from exposure to hazardous air contaminants
from motor vehicles. The new sections are also adopted under
the Texas Water Code (TWC), §5.103, which provides the
commission the authority to adopt rules necessary to carry out
its powers and duties under the TWC.

§114.410. Definitions.

Unless specifically defined in the TCAA or in the rules of the commis-
sion, the terms used by the commission have the meanings commonly
ascribed to them in the field of air pollution control. In addition to
the terms which are defined by the TCAA, the following words and
terms, when used in this division, shall have the following meanings,
unless the context clearly indicates otherwise.

(1) Blue Sky Series engine - A non-road engine meeting
the requirements of Title 40 Code of Federal Regulations §89.112(f),
as amended on October 23, 1998.

(2) Compression-ignition engine - A type of engine with
operating characteristics significantly similar to the theoretical Diesel
combustion cycle. The non-use of a throttle to regulate intake air
flow for controlling power during normal operation is indicative of a
compression-ignition engine.

(3) Fleet - The aggregate of non-road equipment powered
by compression-ignition engines that operate within the counties
specified in §114.419 of this title (relating to Affected Counties) under
the authority of the same person. Regarding fleet equipment leased
for one year or longer, the authority is considered to reside with the
lessee. For fleet equipment leased for less than one year, the authority
is considered to reside with the lessor.

(4) Non-road engine - An engine as defined in Title 40
Code of Federal Regulations §89.2, as amended on December 29,
1999.

(5) Non-road equipment - Equipment which is powered
by a non-road engine and which is not licensed for on-road use.

(6) Tier 2 engine - An engine subject to the Tier 2
emission standards listed in Title 40 Code of Federal Regulations,
§89.112(a), Table 1, as amended on October 23, 1998.

(7) Tier 3 engine - An engine subject to the Tier 3
emission standards listed in Title 40 Code of Federal Regulations
§89.112(a), Table 1, as amended on October 23, 1998.

§114.412. Control Requirements.

(a) Persons who own or operate non-road equipment pow-
ered by compression-ignition engines 50 horsepower (hp) and larger,
in the counties listed in §114.419 of this title (relating to Affected
Counties), are subject to the compliance requirements specified in
subsection (b) of this section.

(b) Owners or operators shall ensure that their fleet is
certified to meet or exceed the Tier 2 and Tier 3 standards in
accordance with the following schedule.

(1) For the part of the fleet greater than or equal to 50
and less than 100 hp:

(A) at least 25% of the affected portion of the fleet
shall meet Tier 2 certification standards by December 31, 2004;

(B) at least 50% of the affected portion of the fleet
shall meet Tier 2 certification standards by December 31, 2005;

(C) at least 75% of the affected portion of the fleet
shall meet Tier 2 certification standards by December 31, 2006; and

(D) 100% of the affected portion of the fleet shall
meet Tier 2 certification standards by December 31, 2007.

(2) For the part of the fleet greater than or equal to 100
and less than or equal to 750 hp:

(A) at least 10% of the affected portion of the fleet
shall meet Tier 2 certification standards by December 31, 2004;

(B) at least 20% of the affected portion of the fleet
shall meet Tier 2 certification standards by December 31, 2005;

(C) at least 30% of the affected portion of the fleet
shall meet Tier 2 certification standards by December 31, 2006; and

(D) at least 50% of the affected portion of the fleet
shall meet Tier 3 certification standards and the remainder of the
affected portion of the fleet shall meet Tier 2 certification standards
by December 31, 2007.

(3) For that part of the fleet with an hp rating greater
than 750 hp:

(A) at least 50% of the affected portion of the fleet
must meet Tier 2 certification standards by December 31, 2006; and

(B) 100% of the affected portion of the fleet must
meet Tier 2 certification standards by December 31, 2007.

(c) Non-road equipment that uses a "Blue Sky Series"
engine, as defined in §114.410 of this title (relating to Definitions)
may be considered a Tier 2 or Tier 3 engine for compliance with the
percentage requirements of subsection (b) of this section.

(d) The percentage requirements of subsection (b) of this
section may also be met by a retrofit of currently owned or newly
purchased non-road, compression-ignition engines certified by EPA
to meet or exceed the Tier 2 or Tier 3 emission standards.

§114.416. Reporting and Recordkeeping Requirements.
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(a) Persons affected by §114.412 of this title (relating to
Control Requirements) must submit annual reports for the previous
year beginning February 1, 2005, and every February 1 thereafter.
The report shall be submitted to the executive director and shall
contain, at a minimum:

(1) the fleet identification number (when assigned by the
Texas Natural Resource Conservation Commission);

(2) the person’s name, mailing address, telephone and
fax numbers;

(3) the name, title, mailing address, and telephone
number of the specified individual responsible for the fleet;

(4) a list of all non-road equipment with compression-
ignition engines 50 horsepower and larger; and

(5) a demonstration of compliance with the applicable
implementation schedule under §114.412 of this title.

(b) The affected person shall maintain copies of reports
required by subsection (a) of this section on-site at the reported fleet
address for a minimum of three years, and upon request shall make
such reports available to the executive director or local air pollution
control agencies with jurisdiction.

§114.417. Exemptions.
(a) The following non-road equipment powered by

compression-ignition engines are exempt from §114.412 and
§114.416 of this title (relating to Control Requirements; and
Reporting and Recordkeeping Requirements):

(1) locomotives;

(2) underground mining equipment;

(3) marine engines;

(4) aircraft engines;

(5) airport ground support equipment;

(6) equipment used solely for agricultural purposes which
includes, but is not limited to, tractors, balers, combines, sprayers,
swathers, and skidders;

(7) equipment used exclusively for emergency operations
to protect public health and safety or the environment; and

(8) equipment used exclusively for freezing weather
operations.

(b) Owners or operators who submit an emission reduction
plan by May 31, 2002, that is approved by the executive director
and the EPA by May 31, 2003, will be exempt from §114.412 and
§114.416 of this title in the counties listed in §114.419 of this title
(relating to Affected Counties) upon implementation of the rules of
this division on December 31, 2004. In order to be approved the
plan must demonstrate reductions of oxides of nitrogen emissions
equivalent to those required by §114.412 of this title and must contain
adequate enforcement provisions.

§114.419. Affected Counties.
Persons in the following counties shall be in compliance with
§114.412 and §114.416 of this title (relating to Control Requirements;
and Reporting and Recordkeeping Requirements) no later than the
dates specified in §114.412(b) of this title: Collin, Dallas, Denton,
and Tarrant.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002848
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: May 11, 2000
Proposal publication date: December 31, 1999
For further information, please call: (512) 239-0348

♦ ♦ ♦
Division 3. NON-ROAD LARGE SPARK-
IGNITION ENGINES
30 TAC §§114.420 - 114.422, 114.427, 114.429

The Texas Natural Resource Conservation Commission
(commission or TNRCC) adopts new §114.420 (Definitions),
§114.421 (Emission Specifications), §114.422 (Control Re-
quirements), §114.427 (Exemptions), and §114.429 (Affected
Counties and Compliance Schedules). The commission
adopts these revisions in new Division 3 (Non-Road Large
Spark-Ignition Engines), Subchapter I (Non-Road Engines),
Chapter 114 (Control of Air Pollution from Motor Vehicles),
and to the State Implementation Plan (SIP). The amendments
to §§114.420 - 114.422, 114.427, 114.429 are adopted with
changes to the proposed text as published in the December
31, 1999, issue of the Texas Register (24 TexReg 11950).

These new sections are adopted in order to control ground-level
ozone in the Dallas/Fort Worth (DFW) ozone nonattainment
area by requiring model year 2004 and subsequent non-
road, large spark- ignition (LSI) engines 25 horsepower (hp)
and larger to be certified under Title 13, California Code of
Regulations, Chapter 9, concerning Off-Road Vehicles and
Engines Pollution Control Devices (13 CCR 9), as adopted
by the California Air Resources Board (CARB) on October
19, 1999 and effective November 18, 1999. The commission
is incorporating the California rules by reference due to the
need for the Texas program to remain identical to the program
in California. For state programs that differ from the federal
standards, the Federal Clean Air Act (FCAA), §209(e)(2)(B)
(42 United States Code (USC), §7543(e)(2)(B)), requires that
the state programs be identical to the California program. The
rules are effective in the DFW ozone nonattainment area, which
includes Collin, Dallas, Denton, and Tarrant Counties; as well
as the five other counties in the DFW area, which include Ellis,
Johnson, Kaufman, Parker, and Rockwall Counties.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES

The DFW ozone nonattainment area, an area defined by Collin,
Dallas, Denton, and Tarrant Counties, was originally designated
"moderate" under the FCAA Amendments of 1990 (42 USC)
and thus was required to attain the one-hour national ambient
air quality standard (NAAQS) for ozone by November 15, 1996.
As required by the FCAA, the state submitted an attainment
demonstration plan in 1994 which projected attainment of the
ozone NAAQS by 1996. This plan was based on a volatile
organic compound (VOC) reduction strategy. DFW did not attain
the ozone NAAQS in 1996. The United States Environmental
Protection Agency (EPA) is authorized to redesignate an area
to the next higher classification ("bump up") if the area fails to
attain by the required date. In March 1998, in accordance with
42 USC, §7511(b)(2), the EPA reclassified the DFW area from
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moderate to serious, based on monitored exceedances of the
ozone NAAQS between 1994 and 1996. The reclassification
required the state to submit a revised SIP that demonstrates
that the ozone NAAQS will be met in DFW by November 15,
1999. Because the DFW area continued to exceed the ozone
NAAQS in 1999, the EPA may bump up the area to the severe
classification. Regardless, the EPA and 42 USC, §7410 and
§7502(a)(2), require the state to submit a revised SIP which
demonstrates that the area will attain the ozone NAAQS as
expeditiously as practicable. The rules adopted for DFW in this
notice are one element of the ozone attainment demonstration
SIP for DFW being adopted concurrently in this issue of the
Texas Register. The commission plans to submit this SIP to
the EPA in April, 2000.

In 1996, the commission began to develop new modeling for
the DFW area and now is using newer air quality models
with improved meteorological and emission inputs. The newer
modeling since 1996 shows that reductions of oxides of nitrogen
(NO

x
) in the DFW area and regionally will be necessary to

attain the ozone NAAQS. The current modeling also shows
that achieving the ozone NAAQS in the DFW area will require
strenuous effort because the area’s rapid growth has resulted
in increasing amounts of emissions due to increased levels
of activity in the area. The emissions from increased activity
are offsetting the emission reductions being achieved from
new emission standards applicable to the on-road and non-
road engine source categories which dominate the emissions
inventory in the DFW area.

The emission reduction requirements adopted as part of this
SIP package are the outcome of a development process
which involved the EPA, the commission, local elected officials,
citizens, industrial stakeholders, air quality researchers, and
hired consultants. Local officials from the DFW area have
formally submitted a resolution to the commission requesting
the inclusion of many specific emission reduction strategies,
including the one contained in these rules.

The NO
x

reductions required for the area to attain the ozone
NAAQS have been estimated by extensive use of sophisticated
air quality grid modeling which, because of its scientific and
statutory grounding, is the chief policy tool for designing emis-
sion reductions. Title 42 USC, §7511a(c)(2), requires the use
of photochemical grid modeling for ozone nonattainment areas
designated serious, severe, or extreme. The modeling has been
conducted with input from a technical advisory committee. Hun-
dreds of emission control strategies were considered in devel-
oping the modeling. Varying degrees of reductions from point
sources and mobile sources were analyzed in at least forty
modeling iterations, to test the effectiveness of different NO

x

reductions. The attainment demonstration modeling submitted
for public hearing and comment concurrently with these rules
shows that, in order for DFW to achieve the ozone NAAQS by
2007, almost all of the practicably achievable NO

x
reductions

are necessary from each emission source category, including
reductions from counties surrounding the DFW nonattainment
area. Therefore, each strategy, including the reductions re-
quired by this rulemaking, is crucial to meet federal require-
ments for the DFW nonattainment area.

The North Texas Clean Air Steering Committee (steering com-
mittee) representing the DFW ozone nonattainment area coun-
ties requested an ozone pollution control strategy establish-
ing emission requirements for non-road, LSI engines to reduce
NO

x
emissions necessary for the counties included in the DFW

ozone nonattainment area to be able to demonstrate attainment
with the NAAQS for ozone.

At the request of the steering committee, the commission
developed a non-road LSI engine strategy in the DFW area
which establishes emission requirements for non-road, LSI
engines 25 hp and larger for model year 2004 and subsequent
engines, and all equipment and vehicles that use such engines,
by requiring LSI engines to be certified under 13 CCR 9.
The rules are necessary for the counties included in the DFW
area to be able to demonstrate attainment with the ozone
NAAQS. In its effort to ensure that the SIP strategies impose
no more burden than necessary to protect health and welfare,
the commission has decided not to include the counties of
Hunt, Hood, and Henderson as affected counties of this rule
due to their limited impact on the air quality within the DFW
nonattainment area. Due to the relatively low population,
percentage of commuters, and growth rate of these counties
the commission has reevaluated the need for implementing this
rule in these three counties. The reevaluation included new
photochemical modeling runs which applied this rule in the nine
remaining counties only. The results of these runs indicated a
minor impact of including Hunt, Hood, and Henderson counties
in this rule but also showed that the area could demonstrate
attainment of the NAAQS without those reductions in emissions.
However, other control measures which were proposed for
these counties do have measurable benefits for attainment of
the NAAQS.

The EPA has been regulating highway (on-road) cars and trucks
since the early 1970s and continues to set increasingly stringent
emissions standards for such vehicles. After considerable
progress has been made in controlling the emissions from on-
road vehicles, EPA has turned its attention to non-road (also
called off-road) engines, which also contribute significantly to
air pollution. Although emissions from non-road, LSI engines
have not yet been regulated by EPA, the CARB has adopted
exhaust emission standards for these engines. Non-road,
LSI engines are primarily used to power industrial equipment
such as forklifts, generators, pumps, compressors, aerial lifts,
sweepers, and large lawn tractors. The engines are similar to
automotive engines and can use similar automotive technology,
such as closed-loop engine control and three-way catalysts, to
reduce emissions.

The CARB has determined these standards to be a techno-
logically feasible and cost effective strategy, at $.25 per pound
($500 per ton) of NO

x
and hydrocarbons (HC) reduced, towards

reducing NO
x
and HC from these engines. HC, also called VOC,

and NO
x

are precursor chemicals that contribute to the produc-
tion of ground-level ozone. Adopting the California standards for
non-road, LSI engines in the nine-county DFW area will reduce
the amount of VOC and NO

x
emissions from these sources, and

therefore, help control ground-level ozone in the DFW nonat-
tainment area. Emission reductions of NO

x
from these affected

engines are projected by the commission to be 2.2 tons per
day. The program is estimated to cost about $500 per ton of
NO

x
reduced, which compares very favorably with the cost per

ton of other emission control strategies.

The commission solicited comments regarding the applicability
and possible extension of the program to attainment and
other nonattainment areas of the state. The commission
also solicited comments regarding the implementation of these
proposed rules in phases. One individual and the Industrial
Truck Association (ITA) commented regarding the extension of
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these rules to attainment and other nonattainment areas of the
state. The ITA and the City of Cleburne commented on the
implementation of the rules in phases. These comments are
addressed in the ANALYSIS OF TESTIMONY section of this
preamble.

SECTION-BY-SECTION DISCUSSION

Subchapter I is a new subchapter which is being adopted as
part of a concurrent rulemaking (Rule Log Number 1999-055E-
114-AI) in this issue of the Texas Register.

The intent of these adopted rules is to adopt non-road, LSI
standards in Texas that are identical to those in California.

The new §114.420 incorporates by reference the 42 definitions
found in 13 CCR 9, §2431 (Definitions). Section 114.420 also
includes two new definitions for "non-road, large spark-ignition
engine" and "new non-road, large spark-ignition engine."

The new §114.421 incorporates by reference the exhaust
emissions standards for new non- road, LSI engines found
in subsections (a) and (b) of 13 CCR 9, §2433 (Exhaust
Emission Standards and Test Procedures – Off-Road Large
Spark-Ignition Engines).

The new §114.422 incorporates by reference the California off-
road, LSI engine certification requirements found in 13 CCR
9, Article 4.5 (Off-Road Large Spark-Ignition Engines); the
California emission certification label requirements found in 13
CCR 9, §2434 (Emission Control Labels – 2001 and Later Off-
Road Large Spark-Ignition Engines); the California warranty
requirements found in 13 CCR 9, §2435 and §2436 (Defects
Warranty Requirements for 2001 and Later Off-Road Large
Spark-Ignition Engines, and Emission Control System Warranty
Statement); and the California corrective measures for engine
recalls found in 13 CCR 9, §2439 (Procedures for In-Use
Engine Recalls for Large Off-Road Spark-Ignition Engines with
an Engine Displacement Greater than 1.0 Liter).

The new §114.427 exempts construction and farm equipment
engines below 175 hp, which is consistent with the preemption
of state authority provisions in 42 USC, §7543(e)(1)(A). The
new section also exempts marine propulsion engines, engines
used in devices that operate on rails or tracks, recreational ve-
hicles, snowmobiles, and gas turbines, which is consistent with
the equipment specifically excluded in 13 CCR 9, §2431.

The new §114.429 specifies the counties that are subject to the
new requirements, which includes nine counties in the DFW
area. Section 114.429 also specifies the compliance schedule
for engine manufacturers.

FINAL REGULATORY IMPACT ANALYSIS

The commission has reviewed the rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and has determined that the rulemaking does not
meet the definition of a "major environmental rule" as defined
in that statute. "Major environmental rule" means a rule the
specific intent of which is to protect the environment or reduce
risks to human health from environmental exposure and that
may adversely affect in a material way the economy, a sector of
the economy, productivity, competition, jobs, the environment,
or the public health and safety of the state or a sector of
the state. The amendments to Chapter 114 are intended
to protect the environment or reduce risks to human health
from environmental exposure to ozone, but are not anticipated
to affect in a material way, the economy, a sector of the

economy, productivity, competition, jobs, the environment, or
the public health and safety of the state or a sector of the state.
The amendments require units of state and local government,
businesses, and individuals in the nine-county DFW area that
own or operate model year 2004 and subsequent non-road, LSI
engines of 25 hp and larger, and all equipment and vehicles
that use such engines, to use LSI engines certified under 13
CCR 9. The increased cost of $100 to $500 per engine would
not cause material impact given the high total cost of this
type of equipment. This air pollution control program is part
of the strategy to reduce emissions of NO

x
necessary for the

counties included in the DFW nonattainment area to be able to
demonstrate attainment with the ozone NAAQS. The steering
committee representing the DFW ozone nonattainment area
counties requested an air pollution control program, including
the use of CARB- certified LSI engine standards, be established
to reduce NO

x
emissions necessary for the counties included

in the DFW nonattainment area to be able to demonstrate
attainment with the ozone NAAQS. The amendments are part
of the commission response to the request and one element of
the proposed DFW Attainment Demonstration SIP. In addition,
Texas Government Code, §2001.0225, only applies to a major
environmental rule, the result of which is to: 1. exceed a
standard set by federal law, unless the rule is specifically
required by state law; 2. exceed an express requirement of
state law, unless the rule is specifically required by federal law;
3. exceed a requirement of a delegation agreement or contract
between the state and an agency or representative of the
federal government to implement a state and federal program;
or 4. adopt a rule solely under the general powers of the
agency instead of under a specific state law. This rulemaking
does not meet any of these four applicability requirements.
Specifically, the use of CARB-certified, LSI engine standards
within this adoption were developed in order to meet the
ozone NAAQS set by the EPA under 42 USC, §7409, and
therefore meet a federal requirement. States are primarily
responsible for ensuring attainment and maintenance of NAAQS
once EPA has established those standards. Under 42 USC,
§7410 and related provisions, states must submit, for EPA
approval, SIPs that provide for the attainment and maintenance
of NAAQS through control programs directed to sources of
the pollutants involved. This adoption is not an express
requirement of state law, but was developed specifically in
order to meet the air quality standards established under
federal law as NAAQS. This adoption is intended to help
bring ozone nonattainment areas into compliance and to help
keep attainment and near nonattainment areas from going into
nonattainment. The amendments do not exceed a standard
set by federal law, exceed an express requirement of state
law unless specifically required by federal law, nor exceed a
requirement of a delegation agreement. The amendments were
not developed solely under the general powers of the agency
but were specifically developed to meet the air quality standards
established under federal law as NAAQS, as authorized under
the Texas Clean Air Act (TCAA), §§382.012, 382.017, 382.019,
and 382.039. One commenter, the ITA, submitted comments
on the draft regulatory impact analysis during the comment
period. Those comments are addressed in the ANALYSIS OF
TESTIMONY section of this preamble.

TAKINGS IMPACT ASSESSMENT

The commission has prepared a takings impact assessment
for these rules in accordance with Texas Government Code,
§2007.043. The following is a summary of that assessment.
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The specific purpose of the rulemaking is to establish emission
requirements on model year 2004 and subsequent non-road,
LSI engines 25 hp and larger and all equipment and vehicles
that use such engines by requiring these engines to be certified
under 13 CCR 9 in the nine-county DFW area. This rulemaking
will act as an air pollution control strategy to reduce NO

x

emissions necessary for the four counties included in the DFW
ozone nonattainment area to be able to demonstrate attainment
with the ozone NAAQS. The affected area consists of nine
counties in the DFW area. Promulgation and enforcement
of the proposed rules will not burden private, real property.
Although the rules do not directly prevent a nuisance or prevent
an immediate threat to life or property, they do prevent a real
and substantial threat to public health and safety, and partially
fulfill a federal mandate under 42 USC, §7410. Specifically,
the emissions limitations and delays within this adoption were
developed in order to meet the ozone NAAQS set by the EPA
under 42 USC, §7409. States are primarily responsible for
ensuring attainment and maintenance of the NAAQS, once the
EPA has established them. Under 42 USC, §7410 and related
provisions, states must submit, for EPA approval, SIPs that
provide for the attainment and maintenance of NAAQS through
control programs directed to sources of the pollutants involved.
Therefore, the purpose of the rules is to implement a cleaner-
burning, non-road, LSI engine program necessary for the DFW
nonattainment area to meet the air quality standards established
under federal law as NAAQS. Consequently, the exemption
which applies to these rules is that of an action reasonably
taken to fulfill an obligation mandated by federal law. Therefore,
these revisions will not constitute a takings under the Texas
Government Code, Chapter 2007.

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW

The commission has determined that this rulemaking relates to
an action or actions subject to the Texas Coastal Management
Program (CMP) in accordance with the Coastal Coordination
Act of 1991, as amended (Texas Natural Resource Code,
§§33.201 et. seq.), and the commission’s rules in 30 TAC
Chapter 281, Subchapter B, concerning Consistency with the
Texas Coastal Management Program. As required by 31 TAC
§505.11(b)(2) and 30 TAC §281.45(a)(3), relating to actions
and rules subject to the CMP, commission rules governing
air pollutant emissions must be consistent with the applicable
goals and policies of the CMP. The commission has reviewed
this action for consistency with the CMP goals and policies in
accordance with the rules of the Coastal Coordination Council,
and has determined that the action is consistent with the
applicable CMP goals and policies. The CMP policy applicable
to this rulemaking action is the policy that commission rules
comply with regulations in 40 Code of Federal Regulations
(CFR), to protect and enhance air quality in the coastal area
(31 TAC §501.14(q)). No new sources of air contaminants
will be authorized by the rule amendments. Therefore, in
compliance with 31 TAC §505.22(e), the commission affirms
that this rulemaking is consistent with CMP goals and policies.
No comments on the consistency of the proposed rules with the
CMP were received during the public comment period.

HEARING AND COMMENTERS

The commission held public hearings on this proposal on
January 24, 2000 in El Paso; January 25, 2000 in Austin;
January 26, 2000 in Longview and Irving; January 27, 2000 in
Dallas and Lewisville; January 28, 2000 in Fort Worth; January

31, 2000 in Beaumont and Houston; and February 9, 2000
in Denton. The comment period was originally scheduled to
close on February 1, 2000, but was extended until 5:00 p.m.
on February 14, 2000. (See the January 21, 2000 issue of
the Texas Register (25 TexReg 461)). There were no persons
who provided oral testimony regarding this rule package at the
hearings and 21 persons submitted written testimony. There
were 188 persons who provided oral and written testimony
supporting the "Citizen’s Implementation Plan" submitted by the
Dallas Sierra Club, Downwinders at Risk, Fort Worth Sierra
Club, Sustainable Economic and Environmental Development
(SEED), Texas Campaign for the Environment, Texas Clean
Water Action, and Texas Public Citizen. The City of Cleburne
and nine individuals generally supported this proposal. There
were no commenters who generally opposed this proposal. The
following persons suggested changes to the proposal as stated
in the ANALYSIS OF TESTIMONY section of this preamble: the
United States Environmental Protection Agency (EPA), Dallas
Sierra Club, Downwinders At Risk, Fort Worth Sierra Club,
the ITA, SEED, Texas Campaign for the Environment, Texas
Chemical Council (TCC), Texas Clean Water Action, Texas
Public Citizen, and one individual.

ANALYSIS OF TESTIMONY

Many individuals commented supporting the adoption of Cali-
fornia emission requirements for non-road, large spark-ignition
(LSI) engines. One individual stated, "...I support SIP provi-
sions promoting California emission standards, cleaner fuels,
and cleaner engines." Another individual responded with "The
California standards for non-road, heavy duty industrial equip-
ment should be adopted." "We certainly should adopt the Cal-
ifornia type of pollution controls," and "Also we need California
standards for engines and diesel equipment for non-road indus-
trial equipment and old equipment," were comments received
from two other individuals. Four individuals responded with
"100% support" and one other individual commented "Great."

The City of Cleburne also supported the adoption of California
pollution control standards for non-road LSI engines and stated,
"By allowing phasing out of higher polluting engines by routine
replacement there will be no substantial anticipated increases in
costs to small municipalities or other private owners/operators."

One citizen commented that the rules should also be imple-
mented in the Houston-Galveston non- attainment area.

The commission appreciates the support for these proposed
rules in the DFW area, and is currently considering the Cal-
ifornia standards for non-road, LSI engines in the Houston/
Galveston ozone nonattainment area counties. The California
non-road, LSI standard is included in Table 7-1, "List of Po-
tential Control Measures to Meet Shortfall of NO

x
Reductions

Needed for Attainment," of the Houston/Galveston Attainment
Demonstration SIP, proposed by the commission on December
16, 1999.

The "Citizens’ Implementation Plan for Cleaner Air in DFW"
submitted by the Dallas Sierra Club, Downwinders at Risk, Fort
Worth Sierra Club, SEED, Texas Campaign for the Environment,
Texas Clean Water Action, and Texas Public Citizen, stated
that there should be no exemptions for recreational equipment,
stationary engines, marine vessels, and locomotives or other
equipment running on tracks. The American Lung Association
Dallas Regional Office, Citizens for a Safe Environment, League
of Women Voters of Dallas, Sierra Club Lone Star Chapter, and
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184 individuals endorsed the "Citizens’ Implementation Plan for
Cleaner Air in DFW."

The commission disagrees that there should be no exemptions
for this equipment. Federal regulations for adoption of Cali-
fornia standards by other states, listed in 40 CFR §85.1606,
require that the Texas adopted standards for the non-road vehi-
cles and engines be identical to the California standards for the
period of concern. Recreational equipment, stationary engines,
marine vessels, and locomotives or other equipment running
on tracks are specifically excluded from the definition of "Off-
Road Large Spark-Ignition Engines" in 13 CCR 9, §2431, and
are not required to meet the emission specifications of 13 CCR
9, §2433(b). Requiring recreational equipment, stationary en-
gines, marine vessels, locomotives or other equipment running
on tracks to meet the same standards as 13 CCR 9, §2433(b),
would be adopting Texas standards different than the California
standards for these non-road engines and equipment. There-
fore, the commission has made no changes in response to this
comment. The commission may reevaluate this suggestion in
the future if additional reductions are needed for attainment of
the ozone NAAQS in the covered nonattainment counties.

The "Citizens’ Implementation Plan for Cleaner Air in DFW" sug-
gested that incentives be given to accelerate the replacement
of older, dirtier equipment.

The commission agrees that incentives would likely accelerate
the replacement of older, dirtier equipment; however, none have
been identified in time for inclusion in this rule. The commission
will continue to work with stakeholders to identify incentives
which may be implemented through future rulemaking or other
means.

Dunaway & Cross, General Counsel to the ITA, noted that
the California standards phase the implementation of certified
engines from 25% of California engine sales in 2001, 50% in
2002, 75% in 2003, and 100% in 2004 and thereafter. The
proposed rules do not contain a phase-in schedule and would
apply to all new non-road, LSI engines that are produced on
or after May 1, 2002. Federal law requires that, "Any State
other than California . . . may adopt and enforce . . .
standards relating to the control of emissions from non-road
vehicles or engines if . . . such standards and implementation
and enforcement are identical, for the period concerned, to the
California standards authorized by the (EPA) Administrator .
. ." 42 USC, §7543(e)(2). The ITA stated that the California
regulation requires 100% compliance as of January 1, 2004,
and the proposed Texas rules require 100% compliance as of
May 1, 2002, which is 19 months earlier.

The ITA is correct in its interpretation of the federal require-
ments for adoption of California standards by other states. The
implementation of the emission standards must be identical to
the California standards for the period concerned; therefore,
changes to the proposed implementation schedule in the rules
are needed to bring the rules into conformance with the Califor-
nia standards. The phase-in schedule for the California stan-
dards begins in 2001, which, for this rulemaking, is less than the
two-year period required by 40 CFR §85.1606(d), which speci-
fies that commencement of state emission standards must take
effect more than two years after the state adopts the standards.
A direct incorporation of California’s 2001 phase-in schedule
cannot be made and the implementation schedule in the pro-
posed rule does not conform with the California implementation
schedule; therefore, the applicability language of the rules has

been changed from "engines produced on or after May 1, 2002"
to "model year 2004 and subsequent engines," and the imple-
mentation date has been changed from May 1, 2002, to January
1, 2004. These changes align the implementation schedule of
the standards with the California standard for model year 2004
engines and will conform with 40 CFR, §85.1606(d). Changes
to §114.420 and §114.429 have been made to correct these
issues.

The ITA noted that the EPA is considering an LSI regulation and
plans to require 100% compliance with the California emission
limits, for the useful life of the engines, beginning January 1,
2004. ITA also noted that the EPA intends to issue an official
Notice of Proposed Rulemaking in September 2000, with a
final regulation published in September 2001. ITA stated that
the proposed Texas rules would add no additional emission
reductions in the affected counties because they would require
the same level of LSI emissions reductions as the EPA rule. ITA
suggested that the commission take no action on regulating LSI
engines until after the EPA issues a final regulation, and to take
action only if additional emission reductions are necessary.

The commission is aware that the EPA is planning to issue final
regulations in September 2001. However, there are currently
no federal emission controls on non-road, LSI engines, and
the emission reductions from federal programs that have not
been proposed or adopted cannot be used in a current SIP
to demonstrate attainment. California adopted rules for these
engines in October 1998, and 40 CFR §85.1606 allows states
to adopt California standards. With no current federal emission
controls on non-road, LSI engines, the commission will proceed
with adopting the California standards. However, if the EPA
establishes federal emission standards on these engines which
provide equal or more stringent controls than the California
standards, then the commission will consider repealing this rule.

The ITA commented that it is difficult to adequately comment on
the proposed rules due to changes anticipated in response to
comments regarding the implementation schedule, inaccuracy
of the fiscal note, and important issues which have been left
open during the comment period. Due to these issues, the ITA
recommended that the rules be re-proposed.

The commission disagrees that the rules must be re-proposed.
The commission believes that adequate notice has been given
regarding this rule package and that all of the changes made
upon adoption are clearly within the scope of this rulemaking.
As the commenter mentioned there are some changes that the
commission is making upon adoption of the rules, including a
change to the compliance date. These changes arose because
of early comments received from this commenter. Prior to the
end of the comment period, the commission staff indicated to
the commenter that the compliance date issue would most likely
be resolved by pushing the date back to 2004. The commission
indicated at that time that this would not be done through a re-
proposal, but upon adoption. It is for this purpose that rules go
through public comment. Only when the changes would result
in a completely different rule than the one proposed, or include
a different class of affected persons, is an agency required to
re-proposed the rule. In this case the preamble to the proposed
rules clearly stated that it was the commission’s intent to adopt
standards identical to those in California. Therefore, changes
which are needed to ensure the standards are identical, are
clearly within the scope of this rulemaking, and allowable
without re-proposal.
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The commission disagrees that the fiscal note information was
inaccurate. The commenter noted inaccuracies in the fiscal
note regarding a phase-in schedule between 2002 and 2004,
although the commenter did not provide information regarding
the accuracy of the costs other than the assumption of the
phase-in schedule. The costs associated with the adopted
version of the rules may be estimated by looking at the
costs identified for 2004 and beyond, therefore, the fiscal note
actually overestimates the costs by including the two extra
years. This information was useful to anyone who wished to
comment on a phase-in schedule as requested in the preamble.
The commission believes that sufficient cost information was
provided to give notice of the potential costs for several versions
of these rules, including the version which is being adopted.

Additionally, the commenter was concerned about issues which
were left open such as expansion of the rules to cover other
areas of the state. It is true that the commission solicited
comments on this issue, however, it was clear in the proposed
rules that the only area covered by the proposal is the nine-
county DFW area. The commission solicited comments on this
issue for potential future rulemakings, and the rules will have
to be re-proposed to cover additional areas of the state. If
anything, requesting comment on the potential future expansion
provided additional notice to the public.

The commission has reconsidered the 12-county DFW area af-
fected by the proposed rules and has determined that imple-
menting the rules in Henderson, Hood, and Hunt counties will
not be necessary for attainment. Therefore, Henderson, Hood,
and Hunt counties have been removed from §114.429(a).

For these reasons the commission does not believe that it is
necessary to re-propose these rules prior to adoption.

The TCC proposed that owners/operators be granted waivers
from the requirements if non-road, LSI engines that meet the
emission standards are unavailable from the manufacturer.
TCC proposed that owners/operators submit a waiver request
to the executive director with specific reasons why the engines
or equipment is not available by the compliance date. TCC
also proposed that the waiver be granted unless the executive
director responds adversely within three weeks.

The commission does not agree that a waiver will be needed
because of the unavailability of compliant engines. The Cali-
fornia standards were adopted in October 1998 and the imple-
mentation of certified engines is phased from 25% of California
engine sales in 2001, 50% in 2002, 75% in 2003, and 100%
in 2004 and thereafter. As previously noted, the implementa-
tion date of the rules has been changed to January 1, 2004,
in response to comments submitted by the EPA and ITA. From
October 1998 to January 2004, manufacturers have over five
years to design and make available non-road, LSI engines that
meet the California standards. The commission believes that
five years is a sufficient amount of time for manufacturers to
develop engines and equipment that meet the standards and
supply the DFW nonattainment area with those engines and
equipment. Therefore, the waiver clause proposed by TCC will
not be incorporated at this time.

The EPA commented that if the proposed rules were adopted
by May 1, 2000, the two-year delay prior to effective date
required by 40 CFR §85.1606(d) and two years of California
implementation prior to effective date in 40 CFR §85.1606(e)
will be met. EPA also commented that if adoption of the rules
is delayed past May 1, 2000, the implementation date of the

rules would need to be changed to ensure a two-year period
from adoption of the standards.

The commission agrees and notes that the implementation
date will be changed from May 1, 2000, to January 1, 2004,
in response to comments submitted by the ITA. The new
implementation date provides over three years from the date
of adoption to implementation of the standards; therefore, the
two-year period required by 40 CFR §85.1606(d) and two years
of California implementation prior to effective date in 40 CFR
§85.1606(e) will be met.

The EPA questioned the commission authority to incorporate "all
future revisions" to 13 CCR 9 in the proposed rules. The TCC
also commented that the incorporation of "all future revisions"
constitutes an unconstitutional delegation of legislative authority,
citing Dudding v. Automotive Gas Co., 193 S.W.2d 517 (1946),
Texas Attorney General Opinion JC-0012 (1999).

Although the commission believes it has authority to adopt all
future revisions by reference, the language incorporating "all
future revisions" has been removed. Sections 114.420 through
114.422 have been amended to reflect this change. The
commission has made this change to satisfy concerns of the
commenters and to allow greater consideration of each change
made by California prior to adoption in Texas.

STATUTORY AUTHORITY

The new sections are adopted under the Texas Water Code
(TWC), §5.103; which provides the commission the authority
to adopt rules necessary to carry out its powers and duties
under the TWC. The new sections are also adopted under
the Texas Health and Safety Code, TCAA, §382.011, which
provides the commission the authority to control the quality
of the state’s air; §382.012, which provides the commission
the authority to prepare and develop a general, comprehensive
plan for the control of the state’s air; §382.017, which provides
the commission the authority to adopt rules consistent with the
policy and purposes of the TCAA; §382.019, which provides
the commission the authority to adopt rules to control and
reduce emissions from engines used to propel land vehicles;
and §382.039, which provides the commission the authority
to develop and implement transportation programs and other
measures necessary to demonstrate attainment and protect the
public from exposure to hazardous air contaminants from motor
vehicles.

§114.420. Definitions.

Unless specifically defined in the TCAA or in the rules of the
commission, the terms used by the commission have the meanings
commonly ascribed to them in the field of air pollution control. In
addition to the terms which are defined by the TCAA, the following
words and terms, when used in this division, shall have the following
meanings, unless the context clearly indicates otherwise.

(1) The definitions found in Title 13, California Code of
Regulations, Chapter 9, §2431, concerning Definitions, as effective
on November 18, 1999, are hereby incorporated by reference.

(2) Non-road, large spark-ignition (LSI) engine - Any
engine that produces a gross horsepower (hp) of 25 hp or greater, or
is designed (e.g. through fueling, engine calibrations, valve timing,
engine speed modifications, etc.) to produce 25 hp or greater. For
engine families which have models at or greater than 25 hp, as
well as models below 25 hp, only the models at or above 25 hp
are considered LSI engines. The engine operating characteristics
are significantly similar to the theoretical Otto combustion cycle,
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with the primary means of controlling power output being the limit
on the amount of air that is throttled into the combustion chamber
of the engine. LSI engines or alternate fuel-powered LSI internal
combustion engines are designed for, but not limited to, powering
forklift trucks, sweepers, generators, industrial equipment, and other
miscellaneous applications.

(3) New non-road, large spark-ignition (LSI) engine -
Non-road, LSI model year 2004 and subsequent engines, and all
equipment and vehicles that use such an engine.

§114.421. Emission Specifications.

(a) The provisions of this division shall apply to new non-
road, large spark-ignition (LSI) engines as defined in §114.420 of this
title (relating to Definitions).

(b) Exhaust emissions from new non-road, LSI engines
manufactured for sale, sold, or offered for sale, or that are introduced,
delivered or imported for introduction into commerce in the counties
listed in §114.429 of this title (relating to Affected Counties and
Compliance Schedules) shall not exceed the requirements of Title
13, California Code of Regulations, Chapter 9 (13 CCR 9), §2433(b),
concerning Exhaust Emission Standards and Test Procedures – Off-
Road Large Spark-Ignition Engines, as effective on November 18,
1999.

(c) New non-road, LSI engines operated in the counties listed
in §114.429 of this title shall not exceed the requirements of 13 CCR
9, §2433(b).

(d) Beginning on January 1, 2004, a new non-road, LSI
engine, not including non-road equipment, intended solely to replace
an engine in a piece of non-road equipment that was originally
produced with an engine manufactured prior to the applicable
implementation date as described in §114.429 of this title shall not
be subject to the emissions requirements of subsection (b) of this
section provided that the requirements of 13 CCR 9, §2433(e), have
been met.

§114.422. Control Requirements.

(a) The emissions standards for new non-road, large spark-
ignition (LSI) engines as certified for use in the State of California in
accordance with Title 13, California Code of Regulations, Chapter 9
(13 CCR 9), Article 4.5, concerning Off-Road Large Spark-Ignition
Engines, §§2430 - 2439, as effective on November 18, 1999, are
hereby incorporated by reference.

(b) The emission control label requirements for new non-
road, LSI engines found in 13 CCR 9, §2434, concerning Emission
Control Labels – 2001 and Later Off-Road Large Spark-Ignition
Engines, as effective on November 18, 1999, are hereby incorporated
by reference.

(c) The warranty statement and requirements for new
non-road, LSI engines found in 13 CCR 9, §2435 and §2436,
concerning Defects Warranty Requirements for 2001 and Later Off-
Road Large Spark-Ignition Engines, and Emission Control System
Warranty Statement, as effective on November 18, 1999, are hereby
incorporated by reference.

(d) In the event that a new non-road, LSI engine is recalled
in the State of California under 13 CCR 9, §2439, concerning
Procedures for In-Use Engine Recalls for Large Off-Road Spark-
Ignition Engines with an Engine Displacement Greater than 1.0 Liter,
the manufacturer shall take identical corrective action to remedy the
cause of the recall.

§114.427. Exemptions.

(a) All engines and equipment that fall within the scope of
preemption as specified in the FCAA, §209(e)(1), as amended on
November 15, 1990 (42 United States Code, §7543(e)(1)), and Title
40 Code of Federal Regulations, §85.1604, concerning Adoption of
California Standards by Other States, as amended on December 30,
1997, are specifically excluded from the requirements of this division.

(b) The following new non-road, large spark-ignition engines
are exempt from the requirements of this division:

(1) engines operated on or in any device used exclusively
upon stationary rails or tracks;

(2) engines used to propel marine vessels;

(3) internal combustion engines attached to a foundation
at a specific location for at least 12 consecutive months;

(4) non-road, recreational vehicles and snowmobiles; and

(5) stationary or transportable gas turbines used for power
generation.

§114.429. Affected Counties and Compliance Schedules.

(a) The provisions of this division shall apply in the
following counties: Collin, Dallas, Denton, Ellis, Johnson, Kaufman,
Parker, Rockwall, and Tarrant Counties.

(b) Beginning with model year 2004 but no later than
January 1, 2004, all sales of new non-road, large spark-ignition (LSI)
engines in the affected counties shall comply with §114.421(b) of this
title (relating to Emissions Specifications) and §114.422 of this title
(relating to Control Requirements).

(c) Beginning January 1, 2004, new non-road, LSI engines
as defined in §114.420 of this title (relating to Definitions) which are
used in the affected counties shall comply with §114.421(c) of this
title.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002849
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: May 11, 2000
Proposal publication date: December 31, 1999
For further information, please call: (512) 239-0348

♦ ♦ ♦
Division 4. CONSTRUCTION EQUIPMENT
OPERATING LIMITATIONS
30 TAC §§114.432, 114.436, 114.437, 114.439

The Texas Natural Resource Conservation Commission
(TNRCC or commission) adopts new §114.432 (Control
Requirements), §114.436 (Recordkeeping Requirements),
§114.437 (Exemptions), and §114.439 (Affected Counties and
Compliance Dates). The commission adopts these revisions
to add the new Division 4 (Construction Equipment Operating
Restrictions), Subchapter I (Non-road Engines), Chapter
114 (Control of Air Pollution from Motor Vehicles), and to
revise the State Implementation Plan (SIP). New §§114.432,
114.436, 114.437 and 114.439 are adopted with changes to
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the proposed text as published in the December 31, 1999,
issue of the Texas Register (24 TexReg 11955).

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES

The Dallas/Fort Worth (DFW) ozone nonattainment area (Collin,
Dallas, Denton, and Tarrant Counties) was originally designated
"moderate" under the Federal Clean Air Act (FCAA) Amend-
ments of 1990 (42 United States Code (USC)) and thus was
required to attain the one-hour national ambient air quality stan-
dard (NAAQS) for ozone by November 15, 1996. As required
by the FCAA, the state submitted an attainment demonstration
plan in 1994 which projected attainment of the ozone NAAQS
by 1996. This plan was based on a volatile organic com-
pound (VOC) reduction strategy. DFW did not attain the ozone
NAAQS in 1996. The United States Environmental Protection
Agency (EPA) is authorized to redesignate an area to the next
higher classification ("bump up") if the area fails to attain by
the required date. In March 1998, in accordance with 42 USC,
§7511(b)(2), the EPA reclassified the DFW area from moder-
ate to serious, based on monitored exceedances of the ozone
NAAQS between 1994 and 1996. The reclassification required
the state to submit a revised SIP that demonstrates that the
ozone NAAQS will be met in DFW by November 15, 1999. Be-
cause the DFW area continued to exceed the ozone NAAQS in
1999, the EPA may bump up the area to the severe classifica-
tion. Regardless, the EPA and 42 USC, §7410 and §7502(a)(2),
require the state to submit a revised SIP which demonstrates
that the area will attain the ozone NAAQS as expeditiously as
practicable. The rules adopted for DFW in this notice are one
element of the ozone attainment demonstration SIP for DFW
being adopted concurrently in this issue of the Texas Register.
The commission plans to submit this SIP to the EPA in April
2000.

In 1996, the commission began to develop new modeling for
the DFW area and now is using newer air quality models
with improved meteorological and emission inputs. The newer
modeling since 1996 shows that reductions of oxides of nitrogen
(NO

x
) in the DFW area and regionally will be necessary to

attain the ozone NAAQS. The current modeling also shows
that achieving the ozone NAAQS in the DFW area will require
strenuous effort, because the area’s rapid growth has resulted
in increasing amounts of emissions due to increased levels
of activity in the area. The emissions from increased activity
are offsetting the emission reductions being achieved from
new emission standards applicable to the on-road and non-
road engine source categories which dominate the emissions
inventory in the DFW area.

The emission reduction requirements adopted as part of this
SIP package are the outcome of a development process
which involved the EPA, the commission, local elected officials,
citizens, industrial stakeholders, air quality researchers, and
hired consultants. Local officials from the DFW area have
formally submitted a resolution to the commission requesting
the inclusion of many specific emission reduction strategies,
including the one contained in these rules.

The NO
x

reductions required for the area to attain the ozone
NAAQS have been estimated by extensive use of sophisticated
air quality grid modeling which, because of its scientific and
statutory grounding, is the chief policy tool for designing emis-
sion reductions. Title 42 USC, §7511a(c)(2), requires the use
of photochemical grid modeling for ozone nonattainment areas

designated serious, severe, or extreme. The modeling has
been conducted with input from a technical advisory commit-
tee. Hundreds of emission control strategies were considered
in developing the modeling. Varying degrees of reductions from
point sources and mobile sources were analyzed in at least 50
modeling iterations, to test the effectiveness of different NO

x

reductions. The attainment demonstration modeling submitted
for public hearing and comment concurrently with these rules
shows that, in order for DFW to achieve the ozone NAAQS by
2007, almost all of the practicably achievable NO

x
reductions

are necessary from each emission source category, including
reductions from counties surrounding the DFW nonattainment
area. Therefore, each strategy, including the reductions re-
quired by this rulemaking, is crucial to meet federal require-
ments for the DFW nonattainment area.

The commission’s air quality modeling studies conducted for
the DFW area show that attaining the one-hour ozone NAAQS
will be difficult, and that NO

x
reductions from all modeled

source categories that impact DFW’s air quality will be required.
Therefore, reductions of NO

x
from construction equipment are

a necessary component for the DFW area to attain the one-
hour ozone NAAQS. Consequently, these rules are a necessary
component of the DFW NO

x
reduction strategy. The commission

adopts these revisions to Chapter 114 and to the SIP in order
to control ground-level ozone in the DFW ozone nonattainment
area. The revisions are one element of the control strategy
for the proposed DFW Attainment Demonstration SIP. The
purpose of these rules is to establish a restriction on the use of
construction equipment (non-road, heavy-duty diesel equipment
rated at 50 horsepower (hp) and greater) as an air pollution
control strategy to delay the emissions of NO

x
, a key ozone

precursor, until later in the day, thus limiting ozone formation.
This control strategy is necessary for the counties included in
the DFW nonattainment area to demonstrate attainment with
the NAAQS for ozone.

The revisions implement an operating limitation requiring that
construction equipment be restricted from use between the
hours of 6:00 a.m. through 10:00 a.m., June 1 through
October 31. The affected area includes the four-county DFW
nonattainment area of Collin, Dallas, Denton, and Tarrant
Counties. The effective date of the rules is June 1, 2005.

In its effort to ensure that the SIP strategies impose no more
burden than necessary to protect health and welfare, the com-
mission has decided to remove the counties of Ellis, Henderson,
Hood, Hunt, Johnson, Kaufman, Parker, and Rockwall from cov-
erage under these rules due to their limited impact on the air
quality within the DFW nonattainment area. Due to public com-
ment, the costs, and cost- effectiveness of these rules, the com-
mission reevaluated the need for implementing the rules in the
eight counties surrounding the DFW nonattainment area. The
reevaluation included new photochemical modeling runs which
applied these rules in the four nonattainment counties only. The
results of these runs indicated a minor impact of including the
eight surrounding counties in these rules, but also showed that
the area could demonstrate attainment of the NAAQS without
those reductions in emissions. However, other control mea-
sures which were proposed for these counties do have mea-
surable benefits for attainment of the NAAQS, and the costs
associated with these other measures are considerably lower.

The North Texas Clean Air Steering Committee (steering com-
mittee), representing the DFW ozone nonattainment area coun-
ties, requested an air pollution control strategy involving the time
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restriction of construction equipment as part of the DFW Attain-
ment Demonstration to reduce ground level ozone necessary
for the counties included in the DFW ozone nonattainment area
to be able to demonstrate attainment with the ozone NAAQS.
At the request of the steering committee, the commission devel-
oped the construction equipment operating restrictions, which
ban construction equipment operation during certain hours of
the summer ozone season.

Using the Base 4d modeling emissions inventory, commission
staff estimated that area and non- road emissions make up
33% of all NO

x
emissions in the DFW area. Staff calculated

that 48% of the emissions from area and non-road emissions
inventory come from construction equipment, which amounts
to 16% of the region’s total NO

x
emissions. In the Base 4d

inventory, the amount of emissions from construction equipment
in the DFW 12-county consolidated metropolitan statistical area
(CMSA) was approximately 82 tons per day. Since the time the
steering committee made its recommendation, two significant
changes have taken place which affect the analysis: first, the
construction equipment emissions were significantly revised in
the Base 6a inventory. Second, the commission has reduced
the spatial extent of the rule governing hours of operation to
now include only the four nonattainment counties, instead of
the entire 12-county CMSA. The 1996 construction equipment
NO

x
emission total for the four nonattainment counties in the

Base 6a modeling inventory is now 50.6 tons/day.

The non-road mobile source category is one of the few sources
of ozone-forming emissions that is not currently regulated by
state or federal rules. Federal controls such as cleaner-burning
engines and cleaner-diesel fuel have been proposed, but are
not scheduled to be implemented until the 2004 time frame.

Ozone is formed through chemical reactions between natural
and man-made emissions of VOC and NO

x
in the presence

of sunlight. Higher ozone levels occur most frequently on hot
summer afternoons. The critical time for the mixing of NO

x
and

VOC is early in the day. By delaying the hours of operation
for construction equipment and delaying the release of NO

x

emissions until after 10:00 a.m. during the ozone season,
the NO

x
emissions will not mix in the atmosphere with other

ozone-forming compounds until after the critical mixing time has
passed. Therefore, production of ozone will be stalled until later
in the day when optimum ozone formation conditions no longer
exist, ultimately reducing the peak level of ozone produced.

This strategy is not dependent on atmospheric conditions to
reduce ozone formation, as such strategies are disfavored by
FCAA, §7423. Instead, the strategy creates reductions in
the amount of NO

x
added to the atmosphere by construction

equipment during the time of day when those emissions have
been shown to contribute to exceedances of the ozone NAAQS.
Use of "time of day" restrictions such as this for NAAQS
compliance strategies was anticipated and discussed by the
EPA in their off-road mobile source rules.

Because this strategy does not create an actual reduction in
emissions nor require the use of additional control equipment
or any new technology, the commission estimated that the
fiscal implications may be significant due to the shift in work
hours. The restriction in the hours of operation may require
that companies adjust their work schedules to coincide with the
hours of operation allowed under the regulation.

SECTION BY SECTION DISCUSSION

Subchapter I is a new subchapter being adopted in concurrent
rulemaking. The new Division 4 is adopted regarding construc-
tion equipment operating restrictions.

The new §114.432 establishes control requirements for con-
struction equipment operating restrictions. This section restricts
the operation of any construction equipment between the hours
of 6:00 a.m. to 10:00 a.m. from June 1 through October 31.
The equipment to which these rules apply includes all non-road,
heavy-duty diesel equipment classified as "construction equip-
ment," rated at 50 hp and greater, regardless of how it is being
used. For example, equipment such as bulldozers used in san-
itary landfills, non-road cranes used in demolition, and rubber
tire loaders used in manufacturing operations are covered by
these rules. It is not the commission’s intent to restrict the use
of agriculture equipment, which does not meet the definition of
construction equipment.

The commission received comments noting that a literal inter-
pretation of the term "construction equipment" could lead the
reader to believe that the rules only applied to non-road, heavy-
duty diesel equipment used only for purposes of construction
and mining, when in fact, the rules apply to all construction
equipment greater than 50 hp, regardless of how it is being
used. In response to these comments indicating that the rules
were misleading in that they did not clearly state what types of
equipment and/or operations the rules applied to, the commis-
sion clarifies its intent in the following list of equipment specifi-
cally covered by these rules.

Construction equipment is considered to be, but is not limited to,
pavers, paving equipment, plate compactors, rollers, scrapers,
surfacing equipment, signal boards/light plants, trenchers, bore/
drill rigs, excavators, concrete/industrial saws, cement and
mortar mixers, cranes, graders, off-highway trucks, crushing/
processing equipment, rough terrain forklifts, rubber tire loaders,
rubber tire tractors/dozers, tractors/loaders/backhoes, crawler
tractors/dozers, skid steer loaders, off-highway tractors, and
dumpsters/tenders.

The Accelerated Purchase of Tier 2/Tier 3 Non-road
Compression-ignition Equipment rules (Rule Log Number
1999-055H-114-AI) includes several categories of equipment
not covered by these rules, such as commercial and institutional
equipment greater than 50 hp, including compressors, welders,
and generators; industrial equipment greater than 50 hp that is
not classified as "construction equipment" including aerial lifts,
forklifts, and sweepers/scrubbers; commercial equipment; and
lawn and garden equipment greater than 50 hp.

The new §114.436 requires all companies or independent
equipment operators subject to the provisions of §114.432 to
maintain daily records of equipment operation in the affected
counties.

The new §114.437 establishes exemptions from the control
requirements of §114.432 and the recordkeeping requirements
of §114.346. These exemptions include construction equipment
used exclusively for emergency operations to protect public
health and the environment, and for mixing, transporting,
pouring, or processing wet concrete. Also, the commission
added an exemption under §114.437(b) that allows operators
that submit an emissions reduction plan (plan) by May 31,
2002, which is approved by the executive director and EPA
by May 31, 2003, to operate during the restricted hours.
The commission anticipates that by offering this exemption,
equipment manufacturers or regulated businesses will invest
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in research and development of emissions-reducing technology
for construction equipment to enable affected businesses to
meet the exemption. The commission specifically requested
comment on allowing the use of added controls such as catalytic
converters or other after-market devices, or the use of EPA-
certified cleaner equipment, to exempt such equipment from the
operating restrictions for the years 2001-2004. Ten businesses
commented specifically on this issue. The comments are
addressed in the ANALYSIS OF TESTIMONY section of this
preamble.

The plan submitted under §114.437(b) must describe in de-
tail how the operator will modify his behavior or fleet of equip-
ment to reduce NO

x
emissions by June 1, 2005 by a target

amount equivalent to the total NO
x

reductions achieved by im-
plementation of these rules and the Accelerated Purchase of
Non-road Heavy-duty Diesel Equipment rules. In order to be
approved, the plan must demonstrate reductions of NO

x
equiva-

lent to those required by both §114.412 (Accelerated Purchase
rule) and §114.432, and must contain adequate enforcement
provisions. The commission will apply emissions inventory fac-
tors for construction equipment used in the modeling utilized in
the development of these rules to quantify the NO

x
and VOC

emissions reductions and equivalent ozone reductions result-
ing from the fleet modifications. The commission will develop a
guidance document to assist operators in developing their plans.
The guidance document will contain both the target emissions
amount operators must meet, as well as emission factors for
each type of equipment affected by the rules, and will offer
guidance on how to calculate total emissions reductions for a
fleet of equipment. Examples of modifications include replac-
ing existing equipment with cleaner-burning engines, retrofitting
existing equipment with emissions-reducing technology, using
emissions-reducing fuel, and participating in an emissions bank-
ing and trading program.

The commission requested comments on what, if any, emission
banking and trading program should be developed to offer alter-
native means of compliance for facilities required to make NO

x

reductions for SIP purposes. The commission is exploring the
possibility of either the creation of a mass cap and trade system
or revising the existing emission banking and trading system in
30 TAC Chapter 101, General Air Quality Rules, §101.29, con-
cerning Emissions Banking and Trading. The commission in-
tends to propose a comprehensive trading system during sum-
mer 2000. The commission believes it is appropriate to develop
a holistic approach to emission trading, as opposed to a piece-
meal approach. The commission is open to accepting all ideas
regarding an emission trading program. Comments on emis-
sion trading will not be addressed as part of this rulemaking,
but will be addressed when the commission considers its bank-
ing and trading program during summer 2000.

A mass cap and trade system would require that the com-
mission allocate allowances to participating sources. Each al-
lowance would be an authorization to emit a specific amount of
NO

x
, for example 100 tons. Each participating source would be

required to have allowances equal to or greater than its emis-
sions during a specific control period. The control period could
be identified as an ozone season, a 12-month period, or some
other appropriate period. Allowances could be traded from one
source to another so a source that reduced emissions below
its allotted allowances could sell excess allowances to another
source or a broker. Additionally, a source that finds required
reductions to be cost-prohibitive can purchase equivalent cred-

its to meet its burden of compliance. This option would require
monitoring and reporting on a regular basis to assure that com-
pliance with the allowances is demonstrated. This system would
put a cap on all emissions from participating sources. Partici-
pation in this type of system is usually mandatory to ensure that
participating sources must comply with equivalent emission re-
quirements. An allowance trading system could be similar to the
Emissions Banking and Trading of Allowances System adopted
on December 16, 1999 under Subchapter H of Chapter 101,
implementing the allowance trading requirements of Senate Bill
7 (see the January 7, 2000 issue of the Texas Register (25
TexReg 128)).

The existing emission reduction credit (ERC) and discrete ERC
(DERC) trading systems are based on the concepts of open
market systems. Participation is not mandatory; sources have
the option of either complying with the emission standard or
using emission credits to offset the emission standard. Those
sources choosing to participate in the open market system
would quantify their reductions from a set baseline. These
reductions could then be purchased and used by other sources
to satisfy their NO

x
reduction obligation.

Before proposing any emissions banking and trading program,
the commission will hold a stakeholder meeting to discuss the
comments received and solicit input before proposal, estimated
to occur sometime during summer 2000.

The commission is requiring submission of the emission reduc-
tion plans by May 31, 2002 to allow sufficient time to review and
quantify the collective emissions reductions the plans propose.
The executive director and EPA will complete the reviews by
May 31, 2003, which coincides with the planned mid-course re-
view of all control measures included in the SIP. After reviewing
the plans, the executive director will determine whether the col-
lective emissions reductions proposed by the plans are equiva-
lent to the NO

x
reductions achieved from implementing both this

rule and the Accelerated Purchase rule. The commission will
implement the Construction Equipment Operating Restrictions
rules on June 1, 2005 and the Accelerated Purchase rules on
December 31, 2004, as proposed, for operators who did not
submit plans or whose plans were not approved.

The new §114.439 specifies the counties which are subject to
the new requirements and the dates and times these counties
are subject to these requirements. The affected counties
include the four counties in the DFW nonattainment area (Collin,
Dallas, Denton, and Tarrant). The commission changed the
effective date of the rules from June 1, 2001 to June 1, 2005.
The commission determined that delaying the effective date
would allow manufacturers more time to produce and release
new cleaner-burning equipment and retrofit technology, which
would enable equipment operators to plan for and implement
purchases of this equipment before the rules become effective.
An increase in the availability and use of cleaner-burning
construction equipment, fuel, and retrofit technology prior to
2005 could result in a decrease in emissions sufficient to
warrant the repeal of these rules prior to implementation.
However, the rules and the resulting reductions in ozone levels
must be adopted at this time because of the lack of alternative
measures that would produce equivalent reductions in peak
ozone levels. The contribution towards the reduction in ozone
levels from restricting the hours of operation of construction
equipment is an essential component in the DFW area’s
attainment with federal air quality standards for ozone.
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FINAL REGULATORY IMPACT ANALYSIS

The commission reviewed the rulemaking in light of the reg-
ulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking meets the def-
inition of a "major environmental rule" as defined in that statute.
"Major environmental rule" means a rule the specific intent of
which is to protect the environment or reduce risks to human
health from environmental exposure and that may adversely af-
fect in a material way the economy, a sector of the economy,
productivity, competition, jobs, the environment, or the public
health and safety of the state or a sector of the state. The
amendments to Chapter 114 are intended to protect the environ-
ment or reduce risks to human health from environmental expo-
sure to ozone and, although we have no estimates of cost at this
time, delays could affect a sector of the economy in a material
way. The amendments are intended to implement an operating-
use restriction program requiring that construction equipment
be restricted from use between the hours of 6:00 a.m. through
10:00 a.m., June 1 through October 31. This program is part of
the strategy to reduce the formation of ozone by delaying NO

x

emissions from construction equipment until later in the day
when optimum conditions for the formation of ozone no longer
exist. The program was developed for the DFW ozone nonat-
tainment area to be able to demonstrate attainment with the
ozone NAAQS. The steering committee representing the DFW
ozone nonattainment area counties requested an air pollution
control strategy, including the operating restrictions on construc-
tion equipment, be established to reduce the formation of ozone
and demonstrate attainment with the NAAQS. The amendments
are part of the commission response to the request and one el-
ement of the DFW Attainment Demonstration SIP. Although the
amendments meet the definition of a "major environmental rule"
as defined in Texas Government Code, and will be considered
a major environmental rule, §2001.0225 only applies to a major
environmental rule, the result of which is to: 1) exceed a stan-
dard set by federal law, unless the rule is specifically required
by state law; 2) exceed an express requirement of state law,
unless the rule is specifically required by federal law; 3) exceed
a requirement of a delegation agreement or contract between
the state and an agency or representative of the federal gov-
ernment to implement a state and federal program; or 4) adopt
a rule solely under the general powers of the agency instead
of under a specific state law. This rulemaking does not meet
any of these four applicability requirements of a "major environ-
mental rule." Specifically, the time restrictions on construction
equipment within this rulemaking action were developed in order
to meet the NAAQS for ozone set by the EPA under 42 USC,
§7409, and therefore meet a federal requirement. States are
primarily responsible for ensuring attainment and maintenance
of NAAQS once EPA has established those standards. Un-
der 42 USC, §7410 and related provisions, states must submit,
for approval by EPA, SIPs that provide for the attainment and
maintenance of NAAQS through control programs directed to
sources of the pollutants involved. In addition, the commission
is expressly required by state law, Texas Clean Air Act (TCAA),
§382.039, to develop and implement measures necessary to
demonstrate and maintain attainment of NAAQS and by TCAA,
§382.012, to prepare and develop a comprehensive plan for the
proper control of the state air. Moreover, the rulemaking action
was developed specifically in order to meet the air quality stan-
dards established under federal law as NAAQS. This rulemaking
action is intended to help bring ozone nonattainment areas into
compliance, and help keep attainment and near-nonattainment

areas from going into nonattainment. The amendments do not
exceed a standard set by federal law, exceed an express re-
quirement of state law, nor exceed a requirement of a delega-
tion agreement. The amendments were not developed solely
under the general powers of the agency, but were specifically
developed to meet the air quality standards established under
federal law as NAAQS and under TCAA, §§382.012, 382.017,
382.019, and 382.039. Nine businesses submitted comment on
the draft regulatory impact analysis during the public comment
period.

Section 7410 of the FCAA requires states to adopt a SIP which
provides for "implementation, maintenance, and enforcement"
of the primary NAAQS in each air quality control region of
the state. While §7410 does not require specific programs,
methods or reductions in order to meet the standard, state
SIP’s must include "enforceable emission limitations and other
control measures, means or techniques (including economic
incentives such as fees, marketable permits, and auctions of
emissions rights), as well as schedules and timetables for
compliance as may be necessary or appropriate to meet the
applicable requirements of this chapter," (meaning Chapter 85,
Air Pollution Prevention and Control). It’s true that the FCAA
does require some specific measures for SIP purposes, like
the inspection and maintenance program, but those programs
are the exception, not the rule, in the SIP structure of the
FCAA. The provisions of the FCAA recognize that states are
in the best position to determine what programs and controls
are necessary or appropriate in order to meet the NAAQS.
This flexibility allows states, affected industry, and the public,
to collaborate on the best methods for attaining the national
ambient air quality standards for the specific regions in the
state. Even though the FCAA allows states to develop their own
programs, this flexibility does not relieve a state from developing
a program that meets the requirements of §7410. Thus, while
specific measures are not generally required, the emission
reductions are required. States are not free to ignore the
requirements of §7410 and must develop programs to assure
that the nonattainment areas of the state will be brought into
attainment on schedule. Therefore, adopting the SIP rules are
specifically required by federal law.

Additionally, the legislative history contradicts the conclusion of
the commenters that a full Regulatory Impact Analysis (RIA)
is required of these rules. The requirement to provide a fiscal
analysis of proposed regulations in the Texas Government Code
were amended by Senate Bill 633 (SB 633) during the 75th
Legislative Session. The intent of SB 633 was to require
agencies to conduct a RIA of extraordinary rules. These are
identified in the statutory language as major environmental rules
that will have a material adverse impact and will exceed a
requirement of state or federal law, a delegated federal program
or is adopted solely under the general powers of the agency.
With the understanding that this requirement would seldom
apply, the commission provided a cost estimate for SB 633 that
concluded "based on an assessment of rules adopted by the
agency in the past, it is not anticipated that the bill will have
significant fiscal implications for the agency due to its limited
application." The commission also noted that the number of
rules that would require assessment under the provisions of the
bill was not large. This conclusion was based, in part, on the
criteria set forth in the bill that exempted proposed rules from
the full analysis unless the rule was a major environmental rule
that exceeds a federal law. As discussed above, the FCAA
does not require specific programs, methods or reductions in
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order to meet the NAAQS, thus, states must develop programs
for each nonattainment area to ensure that area will meet the
attainment deadlines. Because of the ongoing need to address
nonattainment issues, the commission routinely adopts rules for
inclusion into the SIP. The legislature is presumed to understand
this federal scheme. If each rule proposed for inclusion in
the SIP was considered to be a major environmental rule that
exceeds federal law, then every SIP rule would require the full
RIA contemplated by SB 633. This conclusion is inconsistent
with the conclusions reached by the commission in its cost
estimate and by the Legislative Budget Board (LBB) in its
fiscal notes. Since the legislature is presumed to understand
the fiscal impacts of the bills it passes, and that presumption
is based on information provided by state agencies and the
LBB, the commission believes that the intent of SB 633 was
to only require the full RIA for rules that are extraordinary
in nature. While the SIP rules will have a broad impact,
that impact is no greater than is necessary or appropriate
to meet the requirements of the FCAA. For these reasons,
SIP rules fall under the exception in Texas Government Code,
§2001.0225(a), because they are specifically required by federal
law.

TAKINGS IMPACT ASSESSMENT

The commission prepared a takings impact assessment for
these rules in accordance with Texas Government Code,
§2007.043. The following is a summary of that assessment.
The specific purpose of the rulemaking is to establish a
construction equipment operating restriction to delay NO

x

emissions that lead to high levels of ground-level ozone
production. This rulemaking will act as an air pollution control
strategy to reduce NO

x
emissions necessary for the four

counties included in the DFW ozone nonattainment area to be
able to demonstrate attainment with the ozone NAAQS. The
affected area consists of the four counties included in the DFW
ozone nonattainment area. Promulgation and enforcement
of the rules will not burden private, real property as it only
regulates mobile sources, and will not cause a takings to occur.
Although the rules do not directly prevent a nuisance, prevent
an immediate threat to life or property, or prevent a real and
substantial threat to public health and safety, the rules partially
fulfill a federal mandate under the 42 USC, §7410. Specifically,
the emissions limitations and delays within these rules were
developed in order to meet the ozone NAAQS set by the EPA
under the 42 USC, §7409. States are primarily responsible
for ensuring attainment and maintenance of the NAAQS, once
the EPA has established them. Under 42 USC, §7410 and
related provisions, states must submit, for EPA approval, SIPs
that provide for the attainment and maintenance of NAAQS
through control programs directed to sources of the pollutants
involved. Therefore, the purpose of the rules is to implement
a construction equipment operating restriction necessary for
the DFW nonattainment area to meet the air quality standards
established under federal law as NAAQS. Consequently, the
exemption which also applies to these rules is that of an action
reasonably taken to fulfill an obligation mandated by federal
law. For the reasons stated, these revisions will not constitute
a takings under Texas Government Code, Chapter 2007.

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW

The commission determined that this rulemaking relates to an
action or actions subject to the Texas Coastal Management
Program (CMP) in accordance with the Coastal Coordination

Act of 1991, as amended (Texas Natural Resources Code,
§§33.201 et. seq.), and the commission rules in 30 TAC
Chapter 281, Subchapter B, concerning Consistency with the
Texas Coastal Management Program. As required by 31 TAC
§505.11(b)(2) and 30 TAC §281.45(a)(3), relating to actions
and rules subject to the CMP, commission rules governing
air pollutant emissions must be consistent with the applicable
goals and policies of the CMP. The commission reviewed this
action for consistency with the CMP goals and policies in
accordance with the rules of the Coastal Coordination Council,
and determined that the action is consistent with the applicable
CMP goals and policies. The CMP policy applicable to this
rulemaking action is the policy that commission rules comply
with regulations in 40 Code of Federal Regulations (CFR),
to protect and enhance air quality in the coastal area (31
TAC §501.14(q)). No new sources of air contaminants will be
authorized by the rule amendments. Therefore, in compliance
with 31 TAC §505.22(e), the commission affirms that this
rulemaking is consistent with CMP goals and policies.

No comments were submitted on the consistency of the pro-
posed rules with the CMP during the public comment period.

HEARINGS AND COMMENTERS

The commission held public hearings on this proposal on
January 24, 2000 in El Paso; January 25, 2000 in Austin;
January 26, 2000 in Longview and Irving; January 27, 2000 in
Dallas and Lewisville; January 28, 2000 in Fort Worth; January
31, 2000 in Beaumont and Houston; and February 9, 2000
in Denton. The comment period was originally scheduled to
close on February 1, 2000, but was extended until February 14,
2000 (see the January 21, 2000 issue of the Texas Register (25
TexReg 461)).

A total of 627 organizations and individuals submitted com-
ments. One organization, Neighbors for Neighbors (NFN), and
16 individuals supported the proposal. The remainder of the
commenters opposed the proposal or suggested changes. The
name of the commenters opposing or suggesting changes and
their comments are specifically noted under the ANALYSIS OF
TESTIMONY of this preamble.

ANALYSIS OF TESTIMONY

It is unfair to single out the construction industry, which is
relatively small and less politically powerful. This comment
was made by the Fort Worth Chapter of the Associated
General Contractors of America (AGC), Associated Builders
and Contractors, Inc., Fulton Supply and Recycling, Inc., Lewis
Crane & Hoist, Inc., Holes, Inc., Mag Creek, L.P., The Williams
and Beasley Company, R.E. Cupp Construction, J.L. Steel, Inc.,
and American Subcontractors Association-North Texas Chapter,
Cullum Construction Co., and two individuals.

The commission concurs and has not singled out the construc-
tion industry. In response to comments indicating that the rule
was unclear in that it did not clearly state what types of equip-
ment and/or operations the rule applied to, the commission has
provided in the rule adoption preamble a list of equipment cov-
ered by this rule, and clarified that the rule applies to all op-
erators of non-road heavy- duty diesel construction equipment
rated at 50 hp and above, with the exception of agricultural
users, regardless of how the equipment is being used. For
example, equipment such as bulldozers used in sanitary land-
fills, non-road cranes used in demolition, and rubber tire loaders
used in manufacturing operations are covered by these rules.
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Construction equipment was specifically proposed for regulation
because of its significant contribution to NO

x
emissions in the

DFW area, relative to other diesel equipment. The commission
has also proposed other rules to regulate emissions from not
only non-road but on- road diesel equipment and vehicles.
Reducing emissions from non-road diesel equipment is also
addressed with the Accelerated Purchase rules, which require
that operators of equipment from 50-100 hp must use 100%
Tier 2 equipment by the end of calendar year 2007. Operators
of equipment from 100-750 hp must use 50% Tier 3 (lower-
emitting) engines and the remainder Tier 2 engines by the end
of 2007. Operators of equipment greater than 750 hp must
use 100% Tier 2 equipment by the end of 2007. This rule is
also applicable to the four-county DFW area. Emissions from
on-road and non-road diesel equipment will also be reduced
through the clean diesel fuel rule which will be effective in
2002. The commission anticipates that these controls will
offer operators of construction equipment greater flexibility in
complying with this rule.

The steering committee, representing the DFW ozone nonat-
tainment area counties, requested an air pollution control strat-
egy restricting the hours of operation of construction equipment
as part of the DFW Attainment Demonstration to reduce ground
level ozone to enable the counties included in the DFW ozone
nonattainment area to demonstrate attainment with the ozone
NAAQS. At the request of the steering committee, the commis-
sion developed the construction equipment operating limitation
which restricts the use of construction equipment from 6:00 a.m.
to 10:00 a.m. during the summer ozone season.

This control measure was proposed because of the significant
contribution that this type of equipment makes to DFW area NO

x

emissions. Using the Base 4d modeling emissions inventory,
commission staff estimated that area and non-road emissions
make up 33% of all NO

x
emissions in the DFW area. Staff

calculated that 48% of the emissions from area and non-road
emissions inventory come from construction equipment which
amounts to 16% of the region’s total NO

x
emissions. In the

Base 4d inventory, the amount of emissions from construction
equipment in the DFW 12-county CMSA was approximately 82
tons per day. Since the time the steering committee made
its recommendation, two significant changes have taken place
which affect the analysis. First, the construction equipment
emissions were significantly revised in the Base 6a inventory.
Second, the commission has reduced the spatial extent of the
rule governing hours of operation to now include only the four
nonattainment counties, instead of the entire 12-county CMSA.
The 1996 construction equipment NO

x
emission total for the

four nonattainment counties in the Base 6a modeling inventory
is now 50.6 tons/day. The non-road mobile source category is
one of the few sources of ozone-forming emissions that is not
currently regulated. Emissions from on-road heavy-duty diesel
vehicles and equipment are already significantly regulated
in that currently, all diesel-powered vehicles and equipment
registered to be used on-road must use federally certified
on-road diesel fuel. Operators of on-road heavy-duty diesel
vehicles and equipment are also assessed a federal diesel
fuel tax. In addition, on-road diesel vehicles and equipment
are included in the low emission diesel fuel rule for the DFW
area. That rule requires the use of diesel fuel with a maximum
sulfur content of 500 ppm, a maximum of 10% aromatics, and a
minimum cetane rating of 48. Under those rules, all DFW-area
diesel-powered compression ignition engines, both on-road and
non-road, will be required to use low emission diesel when

refueling within the control area. These examples demonstrate
that the commission is not singling out any particular industry
in its rulemaking efforts.

The shift will negatively impact businesses’ profitability, produc-
tivity, and ability to attract and retain qualified workers, and will
increase project duration and job costs, which will have to be
passed on to the consumer. This comment was made by 160
individuals and the following organizations: AGC of Texas, Rep-
resentative Tommy Merritt, Texas Citizens for a Sound Economy,
AGC Building & Trades Division of El Paso, Jagoe, United Ma-
sonry Contractors Association (UMCA), Dallas and Fort Worth
Chapters of the AGC, Texas Hot Mix Asphalt Pavement Asso-
ciation (THMAPA), Sustainable Architectural Committee - Fort
Worth Chapter of American Institute of Architects (AIA - Fort
Worth), Organization of Hispanic Contractors (OHC), Texas
Public Policy Foundation (TPPF), APAC-Texas, CX Transporta-
tion Group (CXTG), Allied, Green Party, City of North Richland
Hills Councilman Oscar Trevino, Martin K. Eby Construction Co.,
Inc., Crabtree Barricade Systems, Inc., Murray Construction
Co., Inc., J-N Construction Co., Inc., Associated Builders and
Contractors, Inc., Gibson & Associates, Inc., Stirling Wainscott
Builders, Inc., Jim Johnson Homes, U.S. Home, LeMay Homes,
Tri City Homes, Barnes Builders, Long Custom Homes, Ray
Tonjes Builder, Inc., Steiner Ranch, Sterling Development Com-
pany, Holmes Homes, Marsters Company, Don Schmerse Cus-
tom Homes, Tommy Bailey Homes, Inc., Basden Steel Corpora-
tion, Kaufman & Broad, Brother Strong, A & J Construction, Inc.,
Coats, Rose, Yale, Ryman, & Lee, Emerald Builders, Belmont
Custom Homes, Randy Haugh Construction Company, Texas
Association of Builders, Terrell Pruett, Home Builders Associ-
ation of Greater Dallas, Danis Environmental Industries, Inc.,
BGR Specialties, Anchor Roofing Systems, Ltd., Sedalco, Inc.,
Wilson Construction Systems, Inc., Buster Paving, Fisher Pear-
son, Inc., Linbeck Construction Corporation, Ram Steel Com-
pany, Inc., C.B.C. Masonry, Inc., Reynolds Asphalt and Con-
struction Co., Branch and Sons Contractors, Inc., Reed Plumb-
ing, Inc., Morgan & Associates, Inc., Richard Carr Construction
Co., Andres Construction Services, Bob McCaslin Precast Con-
struction Co., Double Eagle Foundation Drilling, Lyness Con-
struction, Inc., Howard F. Kane Plumbing Co., Inc., IESI Corp.,
Texas Shafts, Inc., Walker Building Corporation, CCI Manufac-
turing, Inc., Texas Building Branch - AGC, Orval Hall Excavating
Co., Sierra Demolition & Excavation, Inc., H & H Steel Fabrica-
tors, Inc., Gomez Service Corporation, City of Cleburne, Waste
Management, Watauga Texas, City of Grand Prairie, Trinity
Waste Services, City of Grand Prairie, City of Arlington, Charter
Waste, Inc., City of Weatherford, North Central Texas Council
of Governments (NCTCOG), Lewis Crane & Hoist, Inc., Holes,
Inc., Mag Creek, L.P., The Williams and Beasley Company,
R.E. Cupp Construction, J.L. Steel, Inc., American Subcontrac-
tors Association-North Texas Chapter, Whiz-Q-Stone, Williams
Brothers Construction Co., Granite Construction Co., McClen-
don Construction Co., Inc., Boring & Tunneling Co. of Amer-
ica, Inc., Pete Durant & Associates, Inc., Oakcrest Homes,
Texas Aggregates & Concrete Association, Cullum Construc-
tion Co., Tommy Ford Construction Company, Greater Hous-
ton Builders Association, T.J. Lambrecht Construction, McAllen
Construction, Inc., North Texas Bridge Co., Inc., Hunter In-
dustries, Inc., Basden Steel Corp., Pipelayers, Inc., Houston
Construction Industry Coalition, The International Association
of Foundation Drilling, the Texas Industry Project, Texas De-
partment of Transportation (TxDOT), American Road & Trans-
portation Builders Association (ARTBA), Business Coalition for
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Clean Air, M. Hanna Construction Co., Inc., Gaughan & Stone,
Associated Builders & Contractors of Greater Houston, D & T
Contracting, Inc., Exxon Mobil Chemical Company, Long Lake,
Ltd., Thompson & Knight, Texas Nursery & Landscape Associ-
ation, City of Everman, Meridian Aggregates Company, Dallas/
Fort Worth International Airport, Senator Tom Haywood, Boley-
Featherton Insurance, Environmental & Chemical Technology,
Inc., and L.E. Beavers Corp.

American Subcontractors Association-North Texas Chapter and
the Dallas Chapter of the AGC commented that a cost increase
in the range of 18-20% will be needed to offset the loss in
production, and projects would increase in length approximately
eight weeks. TxDOT commented that costs would increase
40-60%. Tommy Ford Construction Co. commented that his
equipment operators will experience a 16% reduction in take-
home pay and productivity due to lost hours, reducing his
annual business volume by 25%. The University of Texas
System estimated that the shift would result in a cost increase
of 6.0% for planned construction of 23 projects in the DFW area,
amounting to approximately $24.5 million.

The commission recognizes that compliance with this rule may
cause unavoidable losses in productivity, which may result in
increased project duration and costs. The commission also
recognizes that certain members of the affected workforce may
choose to seek other jobs with different hours. However, the
commission anticipates that affected companies will find and
make the necessary adjustments to minimize these impacts,
especially considering the far more substantial impacts that
would result from the failure of the DFW area to attain federal air
quality standards that this rule is designed to help achieve. The
restriction on hours of operation is an essential component to
the overall strategy to reduce peak ozone levels to enable the
DFW area to attain federal ozone standards. Although many
of the rules included in the current SIP attainment strategy will
not be easy to implement and will cause many of the affected
entities to adjust normal operations and make certain sacrifices,
these rules are of critical importance in the protection of the
environment and human health, which is essential for continued
economic prosperity.

The shift would have a negative economic and social impact
on minorities who are a significant percentage of workers
in the construction and landscaping industry. This comment
was made by AGC of Texas, Martin K. Eby Construction Co.,
Inc., Crabtree Barricade Systems, Inc., and Texas Citizens
for a Sound Economy, McClendon Construction Co, Inc., and
ARTBA.

The Houston Construction Industry Coalition cites the United
States Census Bureau, which reports that for 1997, black and
Hispanic workers comprised 22% of the construction workforce.

The commission maintains that the rule as adopted will not have
a disparate impact on persons based on race, color, or national
origin. The basis for the rule is protection of human health
and the environment, and shifting emissions from construction
equipment from 6:00 to 10:00 a.m. has been demonstrated to
provide benefits in reducing ozone formation. Although it is not
clear what, if any, legal standard the commenters allege the
commission would violate in adopting the rule, some state that
the rule would "disproportionately impact" minorities. This is
clearly a reference to Title VI of the Civil Rights Act of 1964.
In order for the commission to be shown in violation of Title
VI, a disproportionately negative impact to minorities must be

demonstrated. The rule will not have negative environmental
impacts, thus it is impossible for negative impacts to be
disproportionately borne by minorities. As for other potential
negative impacts of the rule, these are clearly borne equally
by all operators of equipment governed by the rule without any
differentiation by race, color, or national origin.

The impact on small and minority businesses will be great.
These businesses will lose work to larger companies that
have more resources. This comment was made by the
THMAPA, the Dallas and Fort Worth Chapters of the AGC,
OHC, Allied, American Subcontractors Association-North Texas
Chapter, APAC-Texas, AGC of Texas, Houston Construction
Industry Coalition, ARTBA, Tommy Ford Construction Company,
L.E. Beavers Corp., Williams Brothers Construction Co., and
International Association of Foundation Drilling.

ARTBA commented that over 58% of highway contractors have
fewer than 50 employees, creating a significant impact to small
businesses.

The commission disagrees with these comments. This rule is
facially neutral and applies equally to all operators of the types
of equipment affected by the rule. The commission maintains
that the rule as adopted will not have a disparate impact on
persons based on race, color, or national origin. The basis
for the rule is protection of human health and the environment,
and shifting emissions from construction equipment from 6:00
to 10:00 a.m. has been demonstrated to provide benefits
in reducing ozone formation. This rule equally applies to all
operators of construction equipment without any differentiation
by business size or ownership.

The shift will negatively impact the quality of life and safety/
health of both workers and the public. Working in the hottest
part of the day will increase the risk of heat-induced illnesses
and fatigue, heightening the risk of accidents. Visibility and
depth perception are reduced in the darker evening and night-
time hours. The potential for alcohol-related accidents substan-
tially increases after 5:00 p.m. Family life for all construction
employees, including engineers, laborers, administrative sup-
port staff, and other job site employees, will be disrupted as
employees will be forced to work extended hours. Employees
will have less time to spend in civic, church, and other non-work
related activities, and childrens’ school and recreational func-
tions. Many parents will face difficulties arranging child care.

These comments were made by AGC of Texas, AGC Build-
ing & Trades Division of El Paso, J.D. Abrams, Inc., THMAPA,
City of North Richland Hills Councilman Oscar Trevino, Dal-
las and Fort Worth Chapters of the AGC, OHC, APAC-Texas,
the American Society of Safety Engineers, CXTG, Boring and
Tunneling Company of America, Silver Creek Materials, Allied,
Green Party, Martin K. Eby Construction Co., Inc., Crabtree Bar-
ricade Systems, Inc., Murray Construction Co., Inc., J-N Con-
struction Co., Inc., Associated Builders and Contractors, Inc.,
Gibson & Associates, Inc., Stirling Wainscott Builders, Inc., Jim
Johnson Homes, U.S. Home, LeMay Homes, Tri City Homes,
Barnes Builders, Long Custom Homes, Ray Tonjes Builder,
Inc., Steiner Ranch, Sterling Development Company, Holmes
Homes, Marsters Company, Don Schmerse Custom Homes,
Tommy Bailey Homes, Inc., Basden Steel Corporation, Kauf-
man & Broad, Brother Strong, A & J Construction, Inc., Coats,
Rose, Yale, Ryman, & Lee, Emerald Builders, Belmont Cus-
tom Homes, Randy Haugh Construction Company, Texas As-
sociation of Builders, Terrell Pruett, Home Builders Association
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of Greater Dallas, Danis Environmental Industries, Inc., BGR
Specialties, Anchor Roofing Systems, Ltd., Sedalco, Inc., Wil-
son Construction Systems, Inc., Buster Paving, Fisher Pear-
son, Inc., Linbeck Construction Corporation, Ram Steel Com-
pany, Inc., C.B.C. Masonry, Inc., Reynolds Asphalt and Con-
struction Co., Branch and Sons Contractors, Inc., Reed Plumb-
ing, Inc., Morgan & Associates, Inc., Richard Carr Construction
Company, Andres Construction Services, Bob McCaslin Pre-
cast Construction Co., Double Eagle Foundation Drilling, Ly-
ness Construction, Inc., Howard F. Kane Plumbing Co., Inc.,
IESI Corp., Texas Shafts, Inc., Walker Building Corporation,
CCI Manufacturing, Inc., Texas Building Branch - AGC, Or-
val Hall Excavating Co., Sierra Demolition & Excavation, Inc.,
H & H Steel Fabricators, Inc., Gomez Service Corp., City of
Cleburne, Texas Solid Waste Association of North America
(TxSWANA), Silver Creek Materials Recycling and Compost,
Waste Management, Watauga Texas, Trinity Waste Services,
City of Grand Prairie, City of Arlington, Charter Waste, Inc.,
City of Weatherford, Texas Municipal League, City of Irving,
NCTCOG, Holes, Inc., Mag Creek, L.P., The Williams and
Beasley Co., R.E. Cupp Construction, J.L. Steel, Inc., Amer-
ican Subcontractors Association-North Texas Chapter, Texas
Air Crisis Campaign,Williams Brothers Construction Co., Inc.,
Granite Construction Co., McClendon Construction Co., Inc.,
Pete Durant & Associates, Inc., Texas Aggregates & Concrete
Association, Cullum Construction Co., Tommy Ford Construc-
tion Company, Greater Houston Builders Association, T.J. Lam-
brecht Construction, McAllen Construction, Inc., North Texas
Bridge Co., Inc., Hunter Industries, Inc., Basden Steel Corp.,
Pipelayers, Inc., Houston Construction Industry Coalition, The
International Association of Foundation Drilling, the Texas In-
dustry Project, TxDOT, ARTBA, Business Coalition for Clean Air,
M. Hanna Construction Co., Inc., Gaughan & Stone, Associated
Builders & Contractors of Greater Houston, D & T Contracting,
Inc., Representative Tommy Merritt, Exxon Mobil Chemical Co.,
City of Lewisville, Senior Citizens Alliance of Tarrant County,
Senior Political Action Committee, Texas Air Crisis Campaign,
John S. Wofford, East End Lumber Co., Texas Chemical Council
(TCC), Dow Chemical Co., L.E. Beavers Corp., and 160 indi-
viduals.

AGC of Texas commented that statistics available from the Fed-
eral Highway Administration and TxDOT and Texas Department
of Public Safety show that almost half of all accidents occur after
dusk with only 18% of the traffic volume in minimal construction.
According to a study conducted by research groups of the Texas
Transportation Institute of five long-term freeway reconstruction
projects, nighttime accident frequency increased an average of
37.4% in these construction zones compared to an average
24.4% increase in daytime accident frequency. THMAPA and
the TPPF commented that nighttime construction project acci-
dents increase by more than 40% over daytime accidents.

The commission recognizes that this rule may result in in-
creased exposure to elevated temperatures and increased fa-
tigue and risk for accidents and injury. However, operators
would be expected to take all necessary measures to protect the
health and safety of their employees and educate them about
potential risks. The commission does not have the capability or
authority to regulate worker safety. The ultimate responsibility of
the commission with these rules is to maintain and improve air
quality and public health in the DFW area. Regarding the safety
concerns over the dangers of working in the evening hours with
decreased visibility, the change to Daylight Savings Time will
extend the daylight hours during the period of the year the rule

will be in effect. The increased daylight hours will minimize any
potential risks associated with low visibility.

The commission also recognizes that this rule may cause
certain disruptions to the personal and social lives of affected
employees. However, the restriction on hours of operation
is an essential component to the overall strategy to reduce
peak ozone levels to enable the DFW area to attain federal
ozone standards. The area’s failure to attain these standards
will significantly impact the area’s economy, and therefore
the quality of life of its citizens. The restriction on hours
of operation prescribed by this rule is based upon modeling
that demonstrates that shifting the NO

x
emissions associated

with the operation of construction equipment to later in the
day removes those emissions from the air during the critical
time during which they mix to later form ozone, and effectively
reduces peak ozone levels.

The shift will be difficult to implement and enforce. Enforcement
will most likely be the responsibility of local governments who
may not have the necessary resources to ensure compliance.
This comment was made by TPPF, AGC of Texas, THMAPA,
Dallas and Fort Worth Chapters of the AGC, Lone Star Chapter
of the Sierra Club, Martin K. Eby Construction Co., Inc., Crab-
tree Barricade Systems, Inc., Murray Construction Co., Inc.,
J-N Construction Co., Inc., Associated Builders and Contrac-
tors, Inc., Gibson & Associates, Inc., Stirling Wainscott Builders,
Inc., Jim Johnson Homes, U.S. Home, LeMay Homes, Tri City
Homes, Barnes Builders, Long Custom Homes, Ray Tonjes
Builder, Inc., Steiner Ranch, Sterling Development Company,
Holmes Homes, Marsters Company, Don Schmerse Custom
Homes, Tommy Bailey Homes, Inc., Basden Steel Corporation,
Kaufman & Broad, Brother Strong, A & J Construction, Inc.,
Coats, Rose, Yale, Ryman, & Lee, Emerald Builders, Belmont
Custom Homes, Randy Haugh Construction Company, Texas
Association of Builders, Terrell Pruett, Home Builders Associ-
ation of Greater Dallas, Danis Environmental Industries, Inc.,
BGR Specialties, Anchor Roofing Systems, Ltd., Sedalco, Inc.,
Wilson Construction Systems, Inc., Buster Paving, Fisher Pear-
son, Inc, Linbeck Construction Corporation, Ram Steel Com-
pany, Inc., C.B.C. Masonry, Inc., Reynolds Asphalt and Con-
struction Co., Branch and Sons Contractors, Inc., Reed Plumb-
ing, Inc., Morgan & Associates, Inc, Richard Carr Construction
Company, Andres Construction Services, Bob McCaslin Pre-
cast Construction Co., Double Eagle Foundation Drilling, Ly-
ness Construction, Inc., Howard F. Kane Plumbing Co., Inc.,
IESI Corporation, Texas Shafts, Inc., Walker Building Corpo-
ration, CCI Manufacturing, Inc., Texas Building Branch - AGC,
Orval Hall Excavating Co., Sierra Demolition & Excavation, Inc.,
H & H Steel Fabricators, Inc., Gomez Service Corporation, City
of Cleburne, TxSWANA, Silver Creek Materials Recycling and
Compost, Texas Air Crisis Campaign, Pete Durant & Asso-
ciates, Inc., Texas Aggregates & Concrete Association, Long
Lake, Ltd., Thompson & Knight, Senior Citizens Alliance of
Tarrant County, Senior Political Action Committee, League of
Women Voters of Dallas, American Lung Association-Dallas Re-
gional Office, Citizens for a Safe Environment, Downwinders
at Risk, Sustainable Economic & Environmental Development,
Texas Campaign for the Environment, Texas Clean Water Ac-
tion, Texas Public Citizen, TXI, and 202 individuals.

The commission disagrees with this comment. Implementation
by the operator of the construction equipment involves com-
pleting an operations log each day he operates the equipment.
Regarding the restriction on the time that affected equipment
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is permitted to be used, the commission expects that operators
will make the necessary adjustments to project schedules to ac-
commodate the change in hours of operation. The commission
has offered an exemption under §114.437(b) which will allow
operators who submit an emissions reduction plan by May 31,
2002 that is approved by the executive director and the EPA
by May 31, 2003 to operate during the hours restricted by the
rule. The plan must describe in detail how the operators will
modify their behavior or fleet of equipment to reduce NO

x
emis-

sions by June 1, 2005 by an amount equivalent to the total NO
x

reductions achieved by implementation of this rule and the Ac-
celerated Purchase of Non-road Heavy-duty Diesel Equipment
rule. In order to be approved, the plan must demonstrate re-
ductions of NO

x
equivalent to those required by both §114.412

(Accelerated Purchase rule) and §114.432, and must contain
adequate enforcement provisions. In addition, federal controls
such as cleaner diesel fuel and cleaner-burning diesel engines
have been proposed and are scheduled to be implemented in
2002 and 2004, respectively. The commission anticipates that
these controls will also offer operators flexibility in complying
with the rule and minimize any difficulties in its implementation.

Enforcement of the rule can be achieved through two methods:
on-site inspection and/or record review. The commission
anticipates that the primary method of enforcement will be
through record review, for which the commission would survey
projects in a defined area to produce a list of companies to
contact for copies of records. The commission has reworded
§114.436(a), (b), and (c) to make the language consistent
with §114.432 and has expanded §114.436(b) to allow other
air pollution programs with jurisdiction to request records for
review. Additionally, compliance will be determined by on-
site investigations, both routinely scheduled and in response
to citizen complaints. Commission or local investigators may
also conduct an on-site investigation when they are in an area
in which affected equipment is being used. The commission
agrees that some enforcement responsibilities will fall on local
entities, as it will be a cooperative effort. Because maintaining
and improving air quality is vital to the health and welfare of
all the citizens in the DFW area, local entities have a vested
interest in enforcing the rule and enabling compliance with it.

This strategy has not been implemented or attempted anywhere
else in the United States. This comment was made by TPPF,
Jagoe, Boring and Tunneling Company of America, AGC of
Texas, Texas Building Branch - AGC, Dallas Chapter of the
AGC, Houston Construction Industry Coalition, and Meridian
Aggregates Company.

The commission acknowledges that this strategy has not previ-
ously been implemented. However, the commission’s justifica-
tion for implementing this strategy in Texas is based on model-
ing specific to Texas which shows that construction equipment
makes a significant contribution to DFW area NO

x
emissions.

Using the Base 4d modeling emissions inventory, commission
staff estimated that area and non-road emissions make up 33%
of all NO

x
emissions in the DFW area. Staff calculated that 48%

of the emissions from area and non-road emissions inventory
come from construction equipment which amounts to 16% of
the region’s total NO

x
emissions. In the Base 4d inventory, the

amount of emissions from construction equipment in the DFW
12-county CMSA was approximately 82 tons per day. Since
the time the steering committee made its recommendation, two
significant changes have taken place which affect the analysis.
First, the construction equipment emissions were significantly

revised in the Base 6a inventory. Second, the commission has
reduced the spatial extent of the rule governing hours of op-
eration to now include only the four nonattainment counties,
instead of the entire 12-county CMSA. The 1996 construction
equipment NO

x
emission total for the four nonattainment coun-

ties in the Base 6a modeling inventory is now 50.6 tons/day. The
non-road mobile source category is one of the few sources of
ozone-causing emissions that is not currently regulated. Fed-
eral controls such as cleaner diesel fuel and cleaner-burning
diesel engines have been proposed and are scheduled to be
implemented in 2002 and 2004, respectively. The commission
anticipates that these controls will also offer operators flexibil-
ity in complying with the rule. In addition, the commission has
offered an exemption under §114.437(b), which will allow op-
erators who submit an emissions reduction plan by May 31,
2002 that is approved by the executive director and EPA by
May 31, 2003 to operate during the hours restricted under the
rule. The plan must describe in detail how the operators will
modify their behavior or fleet of equipment to reduce NO

x
emis-

sions by June 1, 2005 by an amount equivalent to the total NO
x

reductions achieved by implementation of this rule and the Ac-
celerated Purchase of Non-road Heavy-duty Diesel Equipment
rule. In order to be approved, the plan must demonstrate re-
ductions of NO

x
equivalent to those required by both §114.412

(Accelerated Purchase rule) and §114.432, and must contain
adequate enforcement provisions. This exemption offers addi-
tional flexibility.

The strategy was also recommended by the steering committee,
representing the DFW ozone nonattainment area counties,
which requested the control strategy as part of the DFW
Attainment Demonstration to reduce ground level ozone in order
to enable the area to attain the NAAQS for ozone. At the
request of the steering committee, the commission developed
the construction equipment operating restriction.

The shift will conflict with municipal and contractual restrictions/
ordinances on hours of operation and noise. It is common for
the Texas Department of Transportation to prohibit lane closures
during peak rush hours. Some contracts require equipment to
cease operation by sunset. This comment was made by TPPF,
AGC of Texas, Jagoe, Home Builders Association of Greater
Dallas (HBA), OHC, Boring and Tunneling Company of America,
Dallas and Fort Worth Chapters of the AGC, Martin K. Eby Con-
struction Co., Inc., Crabtree Barricade Systems, Inc., Murray
Construction Co., Inc., J-N Construction Co., Inc., Associated
Builders and Contractors, Inc., Gibson & Associates, Inc., Stir-
ling Wainscott Builders, Inc., Jim Johnson Homes, U.S. Home,
LeMay Homes, Tri City Homes, Barnes Builders, Long Custom
Homes, Ray Tonjes Builder, Inc., Steiner Ranch, Sterling De-
velopment Company, Holmes Homes, Marsters Company, Don
Schmerse Custom Homes, Tommy Bailey Homes, Inc., Basden
Steel Corporation, Kaufman & Broad, Brother Strong, A & J
Construction, Inc., Coats, Rose, Yale, Ryman, & Lee, Emerald
Builders, Belmont Custom Homes, Randy Haugh Construction
Company, Texas Association of Builders, Terrell Pruett, Home
Builders Association of Greater Dallas, R.E. Cupp Construction,
Oakcrest Homes, Cullum Construction Co., Tommy Ford Con-
struction Company, APAC-Texas, Greater Houston Builders As-
sociation, T.J. Lambrecht Construction, McAllen Construction,
Inc., Williams Brothers Construction Co., Long Lake, Ltd., L.E.
Beavers Corp., and six individuals.

The commission disagrees that the rule will conflict with local
noise ordinances. This rule does not authorize any violation of
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local ordinances. It may be that equipment operators will desire
to work later hours to compensate for time lost in the early
morning. If this is true, communities may wish to reevaluate
their current ordinances and determine what is best for their
community. Because maintaining and improving air quality, for
which this rule is designed, is vital to the health and welfare of
all the citizens in the DFW area, local entities have a vested
interest in taking measures necessary to enable compliance
with the rule.

The shift will not reduce emissions but shift them to another
part of the day, which could result in disapproval of the SIP by
EPA. This strategy will therefore not benefit the environment.
The model used to analyze the scope of the problem and the
costs/benefits of the shift was inadequate/faulty and overesti-
mated emissions and equipment numbers while underestimat-
ing the economic burden placed on the industry. This comment
was made by the Lone Star Chapter of the Sierra Club, AGC
of Texas, Jagoe, HBA, THMAPA, Councilman Oscar Trevino,
National Motorists Association, Dallas and Fort Worth Chap-
ters of the AGC, OHC, Trinity, Green Party, UMCA, Martin K.
Eby Construction Co., Inc., Crabtree Barricade Systems, Inc.,
Murray Construction Co., Inc., J-N Construction Co., Inc., As-
sociated Builders and Contractors, Inc., Gibson & Associates,
Inc., Stirling Wainscott Builders, Inc., Jim Johnson Homes, U.S.
Home, LeMay Homes, Tri City Homes, Barnes Builders, Long
Custom Homes, Ray Tonjes Builder, Inc., Steiner Ranch, Ster-
ling Development Company, Holmes Homes, Marsters Com-
pany, Don Schmerse Custom Homes, Tommy Bailey Homes,
Inc., Basden Steel Corporation, Kaufman & Broad, Brother
Strong, A & J Construction, Inc., Coats, Rose, Yale, Ryman, &
Lee, Emerald Builders, Belmont Custom Homes, Randy Haugh
Construction Company, Texas Association of Builders, Terrell
Pruett, Home Builders Association of Greater Dallas, Danis
Environmental Industries, Inc., BGR Specialties, Anchor Roof-
ing Systems, Ltd., Sedalco, Inc., Wilson Construction Systems,
Inc., Buster Paving, Fisher Pearson, Inc, Linbeck Construction
Corporation, Ram Steel Company, Inc., C.B.C. Masonry, Inc.,
Reynolds Asphalt and Construction Co., Branch and Sons Con-
tractors, Inc., Reed Plumbing, Inc., Morgan & Associates, Inc,
Richard Carr Construction Company, Andres Construction Ser-
vices, Bob McCaslin Precast Construction Co., Double Eagle
Foundation Drilling, Lyness Construction, Inc., Howard F. Kane
Plumbing Co., Inc., IESI Corporation, Texas Shafts, Inc., Walker
Building Corporation, CCI Manufacturing, Inc., Texas Building
Branch - AGC, Orval Hall Excavating Co., Sierra Demolition &
Excavation, Inc., H & H Steel Fabricators, Inc., Gomez Service
Corporation, City of Cleburne, Waste Management, Watauga
Texas, Texas Municipal League, National Solid Waste Man-
agement Association, City of Carrollton, City of Garland, J.L.
Steel, Inc., American Subcontractors Association-North Texas
Chapter, Texas Aggregates & Concrete Association, Cullum
Construction Co., Tommy Ford Construction Company, APAC-
Texas, North Texas Bridge Co., Inc., Hunter Industries, Inc.,
Basden Steel Corp., Pipelayers, Inc., Houston Construction In-
dustry Coalition, The International Association of Foundation
Drilling, the Texas Industry Project, TxDOT, ARTBA, Thomp-
son & Knight, Texas Nursery & Landscape Association, City
of Everman, John S. Wofford, East End Lumber Co., League
of Women Voters of Dallas, American Lung Association-Dallas
Regional Office, Citizens for a Safe Environment, Downwinders
at Risk, Sustainable Economic & Environmental Development,
Texas Campaign for the Environment, Texas Clean Water Ac-
tion, Texas Public Citizen, Representatives Sue Palmer and

Jerry Madden, City of Greenville, TXI, HVAC Testing Company,
and 203 individuals.

TPPF cited independent research involving case studies in the
DFW area that shows that only 1.0% of the NO

x
emissions in

the area can be attributed to off-road construction equipment,
which is less than one-tenth of the value presented by TNRCC.
Waste Management referred to this study in their comments.

American Subcontractors Association-North Texas Chapter and
the Dallas Chapter of the AGC commented that the predictions
made by the model, showing that by the year 2007 there will be
95,000 pieces of off-road heavy-duty diesel equipment in the
12-county CMSA, overestimate the area’s growth.

The commission is required to use a federally-recognized
and approved model for developing data that will be used to
demonstrate attainment with the SIP. The commission used the
most state-of-the-art photochemical methodologies to develop
this rule. The Comprehensive Air Model with Extensions
(CAMx) model that was used is the latest version of the
photochemical model recognized by EPA for SIP modeling.
Originally, the Non-Road Equipment and Vehicle Emissions
Survey (NEVES) was used in the Houston area to compile an
inventory of construction equipment and associated emissions,
and the DFW inventory was developed by extrapolating the
Houston-area emissions to DFW using appropriate surrogates
such as population. More recently, the NCTCOG developed
an improved inventory for the DFW area, using updated data
but still relying largely on the top-down methods used in
the NEVES study. These NCTCOG-derived emissions were
used in modeling performed with the Base 4d and Base 5
inventories. At the same time that the proposed attainment
plan was being developed, the commission was collaborating
with Eastern Research Group (ERG) on a bottom-up study
to enhance and improve the construction equipment inventory
in Houston, surveying for the type of equipment being used,
the number of pieces of each type of equipment used, the
hours the equipment is used, and the purpose for which the
equipment is being used. The ERG study determined the
usefulness of other surrogates to use for the DFW area, such
as construction equipment sales, to enable the commission to
further enhance the modeling for the DFW area. This effort
has provided the commission with a much-improved inventory
of construction equipment emissions in the Houston and DFW
areas, and resulted in the revisions incorporated into the Base 6
and Base 6a modeling. Even though the revised inventory has
greatly reduced the uncertainty in the construction equipment
emissions, the commission continually seeks to improve its
inventories. Delaying the rule’s effective date to 2005 will
afford the commission additional time and opportunity to further
address concerns with all aspects of the existing emissions
inventory and modeling and make any necessary adjustments
to the DFW construction equipment inventory.

While it is true that the restriction on morning hours of operation
will not directly reduce emissions, it will reduce peak ozone con-
centrations by shifting the emissions of ozone-forming chemi-
cals (precursors) to later in the day, past the peak time of ozone
formation. During the afternoon hours, the less stagnant air
and lack of a low-altitude "cap" on the lower atmosphere often
present in the morning allow for more vertical mixing of ozone
precursors with "cleaner" air, reducing the combination of the
precursors to form ozone. Also, delaying precursor emissions to
later in the day reduces the amount of time they are allowed to
combine to form ozone. It is important to note that the ultimate
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goal of the Clean Air Act is not to reduce emissions of ozone
precursors, but to reduce ozone levels. The reduction in peak
ozone levels will benefit human health and the environment.

TxSWANA, Silver Creek Materials Recycling and Compost, and
the City of Garland commented that they are not aware of any
analysis prepared by the TNRCC to assess whether restricting
diesel equipment activity at solid waste management facilities
will result in significant reductions of NO

x
to meaningfully reduce

the amount of ozone formation later in the day. TxSWANA
performed preliminary calculations of DFW area NO

x
emissions

from landfill construction equipment using information from its
members and TNRCC records. The purpose of the calculations
was to estimate a conservative worst-case emission inventory
from all 25 MSW landfills in the 12-county DFW area. Their
calculations showed that the emissions from DFW-area landfills
represent only 2.9% of the year 2007 daily NO

x
emissions for

area and non- road sources (157 tons) and only 1.0% of the total
daily year 2007 NO

x
emissions (484 tons). TxSWANA seriously

questions whether deferring 1.0% of daily NO
x

emissions until
after 10:00 a.m. will have any meaningful effect on peak
afternoon ozone concentrations.

In response to a request by NCTCOG Resource Conservation
Council, NCTCOG staff conducted a study to calculate antici-
pated NO

x
emissions from construction equipment operating at

landfills in the DFW four-county non-attainment area from 6:00
to 10:00 a.m. in 2007. NCTCOG staff aimed to correct method-
ology omissions and refine estimates used in the SWANA esti-
mate of landfill emissions for the 16-county North Central Texas
region. NCTCOG staff contacted five representative landfills
that each accepted an average amount of waste that was close
to the average annual amount accepted by the 17 landfills in the
four-county DFW area in 1998. NCTCOG staff then surveyed
these five landfills to obtain the number and types of construc-
tion equipment they operate, the horsepower of this equipment,
and the number of hours each piece of equipment would typ-
ically be operated between 6:00 a.m. to 10:00 a.m. This in-
formation was then used, along with equipment load factors
obtained from the EPA NEVES 1991 report as well as equip-
ment emission factors, taking into account the requirements of
the Accelerated Purchase rules, to calculate the emissions from
each landfill. The results of NCTCOG’s study showed that the
total emissions from 6:00 a.m. to 10:00 a.m. for the 17 land-
fills in the four-county DFW area for the year 2007 would be
0.327 tons per day of NO

x
and hydrocarbons (since the Tier 2/

Tier 3 standards do not separate NO
x

emissions from hydrocar-
bon emissions, and since manufacturers have not yet started
producing Tier 2 and Tier 3 equipment, NO

x
emissions could

not be predicted separately from hydrocarbon emissions; thus,
the emissions predicted represent an upper limit on NO

x
emis-

sions). Even considering this, 0.327 tons per day is above the
de minimis level for NO

x
and VOC for the DFW nonattainment

area, which is 0.14 tons per day. Therefore, the commission
cannot exempt construction equipment used at landfills as de
minimis, and must adopt the rule regulating this equipment.

Boring and Tunneling Company of America, Waste Manage-
ment, Texas Aggregates & Concrete Association, APAC-Texas,
Inc., and AGC of Texas commented that Commissioner Mar-
quez acknowledged the questionable nature of the emissions
inventory in a letter dated May 1999 to the Houston Regional
Coalition Stakeholders.

The commission is working on resolving any anomalies that
exist with the current emissions inventory for construction

equipment. The commission is required to use a federally-
recognized and approved model for developing data that will be
used to demonstrate attainment with the SIP. The commission
used the most state-of-the-art photochemical methodologies
to develop this rule. The Comprehensive Air Model with
Extensions (CAMx) model that was used is the latest version of
the photochemical model recognized by EPA for SIP modeling.
Originally, the Non-Road Equipment and Vehicle Emissions
Survey (NEVES) was used in the Houston area to compile an
inventory of construction equipment and associated emissions,
and the DFW inventory was developed by extrapolating the
Houston-area emissions to DFW using appropriate surrogates
such as population. More recently, the NCTCOG developed
an improved inventory for the DFW area, using updated data
but still relying largely on the top-down methods used in
the NEVES study. These NCTCOG-derived emissions were
used in modeling performed with the Base 4d and Base 5
inventories. At the same time that the proposed attainment
plan was being developed, the commission was collaborating
with Eastern Research Group (ERG) on a bottom-up study
to enhance and improve the construction equipment inventory
in Houston, surveying for the type of equipment being used,
the number of pieces of each type of equipment used, the
hours the equipment is used, and the purpose for which the
equipment is being used. The ERG study determined the
usefulness of other surrogates to use for the DFW area, such
as construction equipment sales, to enable the commission to
further enhance the modeling for the DFW area. This effort
has provided the commission with a much-improved inventory
of construction equipment emissions in the Houston and DFW
areas, and resulted in the revisions incorporated into the Base 6
and Base 6a modeling. Even though the revised inventory has
greatly reduced the uncertainty in the construction equipment
emissions, the commission continually seeks to improve its
inventories. Delaying the rule’s effective date to 2005 will
afford the commission additional time and opportunity to further
address concerns with all aspects of the existing emissions
inventory and modeling and make any necessary adjustments.

TxDOT commented that a review of 1997-1999 ozone data
for the DFW area did not locate any violations on weekends.
Therefore, TxDOT and Thompson & Knight recommend that
the shift apply only Monday through Friday. TxDOT also
commented that according to 1997-1999 statistics for the DFW
area indicated that there were no days when the ozone standard
was exceeded from January through June, and October through
December. Therefore, TxDOT recommended that the rule be
limited from July 1 through September 30.

The commission concurs that no exceedances of the one-hour
ozone standard have occurred on a Sunday in the DFW area
from 1990-1998. However, eight exceedances of the one-
hour standard were recorded on Saturdays in the DFW area
during this time period. The commission disagrees that no
exceedances of the one-hour ozone standard have occurred
before July. While there were no exceedances of the one-hour
ozone standard in the DFW area from January through May
1990-1998, 12 exceedances of the one-hour ozone standard
occurred in the month of June during this time period. The
commission disagrees that no exceedances of the one-hour
ozone standard occurred in the DFW area for the months
of October through December 1990-1998. There was one
exceedance of the one- hour ozone standard in October of
1994. Because ozone exceedances have historically occurred
on Saturdays as well as in June and October, the commission
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cannot justify lifting the ban for this day or these months.
The DFW area historically does not experience monitored
ozone exceedances on Sunday (and only rarely on Saturday).
This phenomenon is almost certainly related to reduced motor
vehicle activity on weekend mornings, but likely is also partially
related to reductions in other types of activities including
construction. The risk to human health and the environment
would outweigh the benefits gained by lifting the ban on
days when ozone exceedances are less likely to occur. The
commission must ensure that public health is protected to the
utmost extent possible, and cannot place the public’s health
in jeopardy based on insufficient scientific and technological
justification.

Suppliers and businesses providing other services to the jobsite
(materials handlers) that work only during traditional business
hours will not be available during after-hour work, further
delaying projects. This comment was made by CXTG , R.E.
Cupp Construction, Greater Houston Builders Association, T.J.
Lambrecht Construction, AGC of Texas, Business Coalition for
Clean Air, Meridian Aggregates Company, and TCC.

The commission disagrees with this comment. The commission
anticipates that suppliers of goods and services to companies
affected by this rule will shift their hours of operation accordingly
to retain customers and maintain their businesses. This will
enable affected companies to both comply with the rule and
continue to operate.

The shift penalizes those companies that have upgraded their
equipment to be in compliance with emissions limits. This
comment was made by T.J. Lambrecht Construction, and
Engine Manufacturers Association.

The commission disagrees with this comment. The exemption
offered under §114.437(b) will allow operators who submit an
emissions reduction plan by May 31, 2002 that is approved by
the executive director and the EPA by May 31, 2003 to operate
during the hours restricted under the rule. The plan must
describe in detail how the operators will modify their behavior
or fleet of equipment to reduce NO

x
emissions by June 1, 2005

by an amount equivalent to the total NO
x

reductions achieved
by implementation of this rule and the Accelerated Purchase
of Non-road Heavy-duty Diesel Equipment rule. In order to
be approved, the plan must demonstrate reductions of NO

x

equivalent to those required by both §114.412 (Accelerated
Purchase rule) and §114.432, and must contain adequate
enforcement provisions. In addition, federal controls such as
cleaner diesel fuel and cleaner-burning diesel engines have
been proposed and are scheduled to be implemented in 2002
and 2004, respectively, that will also offer operators who choose
to implement these technologies flexibility in complying with the
rule.

The quality of the finished projects will suffer due to impaired
night visibility and worker fatigue. The difficulty of performing
certain activities at night when visibility is impaired will likely
cause errors and failures of materials. This comment was made
by THMAPA, Councilman Oscar Trevino, AGC of Texas, Martin
K. Eby Construction Co., Inc., Crabtree Barricade Systems, Inc.,
Murray Construction Co., Inc., J-N Construction Co., Inc., Gib-
son & Associates, Inc., J.L. Steel, Inc., McAllen Construction,
Inc., Williams Brothers Construction Co., Pipelayers, Inc., CCI
Manufacturing, Inc., M. Hanna Construction Co., Inc., and L.E.
Beavers Corp.

The commission disagrees with this comment. The change to
Daylight Savings Time will extend the daylight hours during the
period of the year the rule will be in effect. The increased day-
light hours will minimize any potential risks or quality problems
associated with low visibility. In addition, the commission ex-
pects that affected companies will take necessary measures to
ensure the quality of finished products, in order to retain cus-
tomers and attract new business.

Rather than limiting or shifting hours of operation to control
ozone formation, establish emission limits for equipment, and
allow the industry to determine the most feasible, cost-effective
way to meet those limits. This comment was made by
Tommy Ford Construction Company and Meridian Aggregates
Company.

The commission does not currently have a method for establish-
ing or implementing emissions limits for construction equipment.
However, delaying the effective compliance date to 2005 will af-
ford the commission additional time and opportunity to further
study and refine the existing emissions inventory and modeling
to determine the feasibility of implementing emissions limits for
this type of equipment as a way to provide operators additional
flexibility in complying with the rule. In addition, the commission
has offered an exemption under §114.437(b), which will allow
operators who submit an emissions reduction plan by May 31,
2002 that is approved by the executive director or the EPA by
May 31, 2003 to operate during the hours restricted under the
rule. The plan must describe in detail how the operators will
modify their behavior or fleet of equipment to reduce NO

x
emis-

sions by June 1, 2005 by an amount equivalent to the total NO
x

reductions achieved by implementation of this rule and the Ac-
celerated Purchase of Non-road Heavy-duty Diesel Equipment
rule. In order to be approved, the plan must demonstrate re-
ductions of NO

x
equivalent to those required by both §114.412

(Accelerated Purchase rule) and §114.432, and must contain
adequate enforcement provisions. Also, federal controls such
as cleaner diesel fuel and cleaner-burning diesel engines have
been proposed and are scheduled to be implemented in 2002
and 2004, respectively. The commission anticipates that these
measures will offer operators additional flexibility in complying
with the rule.

Provide incentives (i.e., tax breaks, emission reduction cred-
its) to encourage companies to shift work hours to off-peak
ozone formation times rather than require the entire industry
to shift hours of operation. This comment was made by Dal-
las/Fort Worth International Airport, Tommy Ford Construction
Company, Meridian Aggregates Company, Engine Manufactur-
ers Association, and Dallas Chapter-AGC.

The commission currently has no mechanism to offer these
types of incentives. However, the commission is considering
the feasibility of allowing affected companies to participate
in the open market emissions banking and trading program
by either purchasing ERCs to allow them to operate during
the restricted hours, or for companies that use equipment
with lower emissions, by selling ERCs. Delaying the effective
compliance date to 2005 will afford the commission additional
time and opportunity to further study the feasibility of ERC
trading as a way to provide operators additional flexibility in
complying with the rule. The commission requested comments
on what, if any, emission banking and trading program should
be developed to offer alternative means of compliance for
facilities required to make NO

x
reductions for SIP purposes. The

commission is exploring the possibility of either the creation
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of a mass cap and trade system or revising the existing
emission banking and trading system in Chapter 101, General
Air Quality Rules, §101.29, concerning Emissions Banking and
Trading. The commission intends to propose a comprehensive
trading system during summer 2000. The commission believes
it is appropriate to develop a holistic approach to emission
trading, as opposed to a piecemeal approach. As noted
in the rule proposal preamble, the commission is open to
accepting all ideas regarding an emission trading program.
Comments on emission trading will not be addressed as part
of this rulemaking, but will be addressed when the commission
considers its banking and trading program during summer 2000.

The additional recordkeeping requirements are duplicative and
unfairly burdensome. This comment was made by Texas Aggre-
gates & Concrete Association, Meridian Aggregates Company,
TCC, and one individual.

The commission disagrees with this comment. The information
needed for the operating records can be easily recorded and
assembled. Additionally, the records retention requirement
is not overly burdensome. The commission anticipates that
affected companies will devise methods necessary to make the
recordkeeping process as expedient and minimally burdensome
as possible. In addition, companies that wish to claim the
exemption offered in §114.437(b) will need to keep these
records to prove their compliance with the conditions of the
exemption.

Lockheed Martin requested the deletion of the requirement
to keep records of the name of the equipment operator, and
suggested that electronic monitoring systems could be installed
on the equipment to automatically record the date and hours of
operation, reducing the reporting burden for the operator.

The name of the equipment operator is required because it
gives the agency with jurisdiction to review the records the
necessary witness link to verify the authenticity of the records
during a records review. Regarding automatically recording the
date and hours of operation, the commission has no objection
to this, but this data would still have to be included as part
of the records maintained by the operator. If data is being
electronically recorded, the operator should be able to download
that data and automatically generate reports, thereby achieving
the desired reduction in manual recordkeeping.

Meridian Aggregates Company suggested that permitted facili-
ties be allowed to include with their annual air emissions inven-
tory a section that specifically reports air emissions from their
diesel equipment rather than to complete separate paperwork.

The commission disagrees with this comment. The emissions
inventory must be submitted to the commission each year.
Facilities are not required to submit the records required to
be kept by this rule, but merely complete and retain them at
the job site and after termination of the project, retain them for
two years. Therefore, including emissions data from a facilities’
construction equipment and submitting it with the emissions
inventory would not be required. In addition, facilities are not
required to keep records of equipment emissions under this
rule, but rather the dates and times of equipment operation and
the type of equipment used. This type of information would be
extraneous if included with the annual emissions inventory.

TCC suggested the deletion of the requirement to keep records
of start and end times for all impacted equipment. For a typical
chemical plant with 50-200 pieces of impacted equipment, it is

estimated that the number of log entries required daily could
exceed 500.

The commission must require the recording of the hours of
operation of each piece of equipment to enable the air pollution
program with enforcement jurisdiction to determine a company’s
compliance with the rule. The commission expects that affected
companies will devise a method suitable for their specific
operations that will make this recordkeeping as expeditious and
efficient as possible.

Exempt from the shift new and retrofitted equipment with already
reduced emissions. This comment was made by the Dallas
Chapter of the AGC, Trinity, California Natural Gas Coalition,
Society of Automotive Engineers, Fort Worth Chamber of
Commerce, City of Farmers Branch, City of Plano, the Texas
Industry Project, TxDOT, Dallas/Fort Worth International Airport,
and one individual.

The commission offered an exemption under §114.437(b),
which will allow operators who submit an emissions reduction
plan by May 31, 2002 that is approved by the executive director
and the EPA by May 31, 2003 to operate during the hours
restricted under the rule. The plan must describe in detail how
the operators will modify their behavior or fleet of equipment to
reduce NO

x
emissions by June 1, 2005 by an amount equivalent

to the total NO
x

reductions achieved by implementation of this
rule and the Accelerated Purchase of Non-road Heavy-duty
Diesel Equipment rule. In order to be approved, the plan must
demonstrate reductions of NO

x
equivalent to those required by

both §114.412 (Accelerated Purchase rule) and §114.432, and
must contain adequate enforcement provisions. In addition,
federal controls such as cleaner diesel fuel and cleaner-burning
diesel engines have been proposed and are scheduled to be
implemented in 2002 and 2004, respectively. The commission
anticipates that these measures, in addition to new and retrofit
emission-reduction technology anticipated to be available in
the next few years, will offer operators additional flexibility in
complying with the rule. Also, delaying the rule’s effective
date to 2005 will afford the commission additional time and
opportunity to further study and refine the existing emissions
inventory and modeling to determine the feasibility of using
cleaner fuels and equipment as a way to provide operators
additional flexibility in complying with the rule. The delay
in implementation will also allow manufacturers to accelerate
their research and development of cleaner fuel and engine
technology, which will afford more companies the opportunity to
claim the exemption offered under §114.437(b) when the rule
becomes effective.

Improve ability to predict ozone-action days and only enact
the ban when ozone-action days are predicted. This comment
was made by the Dallas Chapter of the AGC and Tommy Ford
Construction Company.

The commission lacks sufficient historical data on ozone action
day prediction, as well as the technology to improve upon
prediction accuracies to warrant changing the rule to only enact
the equipment operating use restriction on ozone action days.
This lack of sufficient data and technology in ozone-action day
prediction capabilities would pose a risk to human health and
the environment greater than the benefits gained by lifting the
ban on days when ozone action days are not predicted. The
commission must ensure that public health is protected to the
utmost extent possible, and cannot place the public’s health
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in jeopardy based on inadequate scientific and technological
justification.

Hood County Commissioner Ron Cullers commented that there
is no evidence that the transport of NO

x
generated in Hood

County impacts the four nonattainment counties, and that NO
x

testing of Hood County air has not been done to prove that a
problem exists in this county.

The commission has eliminated Hood County from the counties
covered by this rule; therefore, this comment is no longer
pertinent.

The shift will increase emissions due to increased idling while
equipment waits to operate and idling from traffic delays, emis-
sions from lighting needed for working after dark, and be-
cause more equipment will have to be used to compensate for
lost productivity and time. This comment was made by J.D.
Abrams, Inc., Allied, Waste Management, City of Irving, Na-
tional Solid Waste Management Association, R.E. Cupp Con-
struction, American Subcontractors Association-North Texas
Chapter, AGC of Texas, The International Association of Foun-
dation Drilling, the Texas Industry Project, Williams Broth-
ers Construction Co., Ram Steel Co., Senator Tom Haywood,
Boley-Featherton Insurance, and one individual.

TxSWANA commented that increased congestion of idling
collection vehicles at landfills, transfer stations, and composting
facilities during the 6:00 to 10:00 a.m. time frame (due to
operational delays) will nullify or even outweigh any perceived
benefits from reduced diesel equipment activity at solid waste
management facilities. Waste Management, City of Carrollton,
and Texas Municipal League echoed these concerns in their
comments.

Allied and the International Association of Foundation Drilling
commented that to give a more accurate measurement of actual
emissions, the study should have compared the emissions of
one engine with improved fuel in the morning with the emissions
of two engines in the afternoon, because many companies will
have to use more equipment to compensate for lost time.

While the commission recognizes that increased emissions may
occur in the afternoon from lighting and the compensatory use
of more equipment, these emissions are occurring well past
the critical time period during which ozone-forming emissions
combine to eventually form ozone. Therefore, these emissions
would not cause a significant increase in ozone levels.

Regarding equipment idling at landfills while waiting until after
10:00 a.m. to unload, the commission will support voluntary
"no idling" policies that prohibit collection trucks from idling
during this time and will encourage landfill operators and
local communities to enact policies to mandate "no idling" at
their facilities to minimize emissions. Also, emissions from
waste collection vehicles, which are on-road heavy-duty diesel
vehicles, are already significantly regulated in that currently,
all diesel- powered vehicles and equipment registered to be
used on-road must use federally certified on-road diesel fuel.
Operators of on-road heavy-duty diesel vehicles and equipment
are also assessed a federal diesel fuel tax. In addition, on-road
diesel vehicles and equipment are included in the low emission
diesel fuel rule for the DFW area. That rule requires the use
of diesel fuel with a maximum sulfur content of 500 ppm, a
maximum of 10% aromatics, and a minimum cetane rating of 48.
Under those rules, all DFW-area diesel powered compression
ignition engines, both on-road and non-road, will be required to

use low emission diesel when refueling within the control area.
Therefore, emissions from waste collection trucks are already
less polluting than those from non-road diesel equipment, and
are less harmful to human health and the environment.

Accelerate the conversion to cleaner fuels and equipment,
such as catalytic converters and other retrofits, rather than
enact the shift. This comment was made by the Dallas
Chapter of the AGC, Trinity, California Natural Gas Coalition,
Society of Automotive Engineers, City of Irving, NCTCOG,
R.E. Cupp Construction, Tommy Ford Construction Company,
APAC-Texas, Houston Construction Industry Coalition, TxDOT,
Gaughan & Stone, Associated Builders & Contractors of Greater
Houston, D & T Contracting, Inc., McClendon Construction
Co., Inc., Meridian Aggregates Company, Environmental &
Chemical Technology, Inc., HVAC Testing Company, Engine
Manufacturers Association, and five individuals.

The commission has offered an exemption under §114.437(b),
which will allow operators who submit an emissions reduction
plan by May 31, 2002 that is approved by the executive director
and the EPA by May 31, 2003 to operate during the hours
restricted under the rule. The plan must describe in detail how
the operators will modify their behavior or fleet of equipment to
reduce NO

x
emissions by June 1, 2005 by an amount equivalent

to the total NO
x

reductions achieved by implementation of this
rule and the Accelerated Purchase of Non-road Heavy-duty
Diesel Equipment rule. In order to be approved, the plan must
demonstrate reductions of NO

x
equivalent to those required by

both §114.412 (Accelerated Purchase rule) and §114.432, and
must contain adequate enforcement provisions. In addition,
federal controls such as cleaner diesel fuel and cleaner-burning
diesel engines have been proposed and are scheduled to be
implemented in 2002 and 2004, respectively. The commission
anticipates that these measures will offer operators additional
flexibility in complying with the rule. Also, delaying the rule’s
effective date to 2005 will afford the commission additional
time and opportunity to further study and refine the existing
emissions inventory and modeling to determine the feasibility of
using cleaner fuels and equipment as a way to provide operators
additional flexibility in complying with the rule. The delay
in implementation will also allow manufacturers to accelerate
their research and development of cleaner fuel and engine
technology, which will afford more companies the opportunity to
claim the exemption offered under §114.437(b) when the rule
becomes effective.

Regarding post-combustion emission controls, several tech-
nologies are under research and development; however, effec-
tive technology is not currently available. No commercially avail-
able NO

x
control retrofits currently exist. A technology known

as SCONO
X

for diesel engines is currently under development
by Cummins Engine Company. While the preliminary results
look promising, this technology is not expected to be commer-
cially available for an additional one or two years. Manufac-
turers of Emission Controls Association (MECA) is researching
oxidation catalysts, particulate filters, and selective catalytic re-
duction (SCR) technologies. Oxidation catalysts can substan-
tially reduce carbon monoxide (CO), particulate (PM), unburned
hydrocarbons (HC), smoke, and odors. Particulate filters can
reduce PM and smoke and SCR can simultaneously reduce
NO

X
, PM, and HC. Oxidation catalysts and particulate filters are

currently available and can substantially reduce CO, PM, HC,
smoke, and odors, especially when used in combination with a
particulate filter, but any NO

X
reductions are incidental and result
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from retuning the engine, which will reduce NO
x,

but increases
the PM and CO which are then controlled by the catalyst and
filter. SCR is the only technology that specifically reduces NO

x
,

but its effectiveness is currently only demonstrated on station-
ary engines. Problems with SCR technology are storage of the
ammonia or urea reagent, the operating temperature range, and
sensitivity to sulfur in the fuel. All of the catalyst technologies
will benefit from lower sulfur diesel fuel. As sulfur is reduced
from the current 500 ppm level to less than 30 ppm, the perfor-
mance of the catalyst is significantly improved. Levels below 30
ppm will be required for the SCR systems to operate efficiently
and will also improve the reliability of the oxidation catalyst and
particulate filters. By the time that SCR and oxidation catalysts
for construction equipment are available, there will probably be
new generation engines available that will have lower emissions.
However, there will still be a market for retrofit equipment, since
the useful life of these engines is 20 to 30 years, if the cost is
reasonable.

The Dallas Chapter of the AGC, Texas Industry Project, Houston
Construction Industry Coalition, HBA, and Waste Management
commented that an alternative to the restriction in hours of op-
eration would be to adopt a program similar to the Carl Moyer
program implemented in California, which provides incentives
for the early introduction/use of low-NO

x
engines through pur-

chase, repowering, or retrofitting.

The commission acknowledges the recommendation for a Carl
Moyer-type of program to accelerate the development and
introduction of emissions-reduction technology for construction
equipment, but must rely on the Texas Legislature for approval
and grant funding to further such a project. Commission
staff are preparing a briefing paper regarding issues, interim
solutions, and a similar statewide pilot program which could
be viable for not only the DFW area but other nonattainment
and near-nonattainment areas within Texas. The exemption
offered under §114.437(b) offers flexibility similar to the Carl
Moyer program.

The following comments regarding landfills were made by City of
Denton Councilman Mark Burroughs, TxSWANA, Silver Creek
Materials Recycling & Compost, Waste Management, Watauga
Texas, Trinity Waste Services, City of Grand Prairie, City of Ar-
lington, Charter Waste, Inc., City of Weatherford, Texas Munic-
ipal League, City of Irving, National Solid Waste Management
Association, City of Carrollton, City of Garland, City of Farmers
Branch, City of Plano, NCTCOG, and the City of Dallas:

Equipment used at all solid waste operations, including landfills,
transfer stations, material recovery facilities, and composting
facilities, should be exempt.

The commission cannot exempt construction equipment used
at landfills, because total emissions for operation from 6:00
a.m. to 10:00 a.m. for the 17 landfills in the four-county DFW
area for the year 2007 exceed the de minimis NO

x
level of 0.14

tons per day for the DFW area. Therefore, the contribution of
NO

x
from construction equipment used at landfills in the DFW

area is considered significant enough to warrant regulating this
equipment.

If landfill equipment is subject to the ban, the TNRCC would
be flooded with permit amendments to extend operational
hours, which would likely be impeded or delayed by public
opposition to extended hours of operation. Also, Silver Creek
commented that operating requirements for composting facilities
are dictated by regulation, rather than by individual permit,

so regulations such as the requirement to immediately begin
processing materials to prevent odors would need to be revised
if heavy-duty diesel construction equipment were not permitted
to operate between 6:00 to 10:00 a.m. during the summer
months.

Although the proposed limitations on operation of construction
equipment may be contrary to specific standards or provisions
contained in certain Municipal Solid Waste (MSW) permits, the
commission does not believe the standards are "directly op-
posite" of current MSW regulations. For example, 30 TAC
§330.118, Hours of Operation, does not specify the hours during
which a landfill must operate and instead indicates the operating
hours are those "approved in the permit or site operating plan."
The Chapter 330 rules do not specifically prohibit or require
operation of a landfill during specific hours. The commission
recognizes that operators of permitted MSW facilities may find
that conditions have changed such that operating hours and
procedures specified in the approved facility permit (including
the Site Operating Plan) need to be revised. Changes to op-
erating hours of less than one hour beyond the hours specified
in the approved facility permit are considered non-substantive
changes and are processed by the TNRCC MSW Permits Sec-
tion as Class I permit modifications. Changes to operating
hours of more than one hour beyond the hours specified in
the approved facility permit are considered substantive changes
and are processed by the MSW Permits Section as minor or
major amendments, depending upon the length of extension
requested. Changes to operating hours that extend the hours
by more than one hour, but less than two hours are processed
by the MSW Permits Section as minor permit amendments and
changes of more than two hours are processed as major per-
mit amendments. Changes to non-substantive permit terms and
procedures are processed by the TNRCC MSW Permits Section
as Class I modifications under 30 TAC §305.70, Recordkeep-
ing Class I Modifications, while changes to substantive terms
are processed as a minor or major permit amendment under
30 TAC §305.62, Amendments. The commission believes that
the TNRCC MSW Permits Section has adequate staff and re-
sources to process amendment or modification requests (that
would result from implementation of the proposed rules) within
required processing time frames. Facilities that are contractu-
ally obligated to collect waste between 7:00 a.m. and 7:00 p.m
may need to increase the number of collection vehicles to collect
the same volume of waste in the compressed time period. The
commission expects that these facilities will develop a method
to comply with both their contracts and the equipment operating
restrictions.

Landfill operations will be extended later into the night, causing
noise disruption to residents and neighborhoods.

The commission recognizes that nighttime operations may
cause noise disruptions to residents and neighborhoods. How-
ever, facilities can minimize these impacts through design and
operational changes, including additional road and working face
lighting, traffic control, segregation of commercial and private
vehicle disposal areas, personnel to specify dumping locations,
and other items, and by informing residents in advance of op-
erational changes.

The time period of the shift is the heaviest period for refuse
generation. Garbage will accumulate at the working face or
tipping floor. Problems with litter control, odor, birds, rodents,
vectors, and possibly the spread of disease will result if waste
that is picked up and delivered to the landfill is not able to be
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compacted or covered until after 10:00 a.m. Working the waste
in the evening after winds die down will significantly increase
the chance of odor plume formation.

Although waste may be accepted during the 6:00 to 10:00 a.m.
period, the facilities will still be required to meet all permit
and rule requirements including those in 30 TAC §330.115,
Fire Protection; §330.117, Unloading of Waste; §330.129,
Control of Windblown Waste; §330.125, Air Criteria; §330.126,
Disease and Vector Control; §330.132, Compaction; §330.133,
Landfill Cover; and §330.136, Disposal of Special Wastes.
Acceptance of waste during the restricted hours must not result
in violations of permit conditions or MSW rule requirements,
or the facility may be subject to enforcement action. Facilities
can minimize these impacts through design and operational
changes, including additional road and working face lighting,
traffic control, segregation of commercial and private vehicle
disposal areas, and personnel to specify dumping locations.

Traffic through the landfill would be higher in a shorter period
of time, resulting in increased safety hazards, especially during
the high-volume summer months. If waste collection is delayed
because collection vehicles are turned away from the landfills
to prevent waste from accumulating, higher traffic in neighbor-
hoods during the restricted hours, which coincide with after-
school hours and rush hour, will present safety hazards. Solid
waste placed at curbside will sit for longer periods, baking in the
sun and creating odor, litter, and vector problems in residential
neighborhoods.

The commission agrees that the extension of equipment op-
erating hours and increased traffic may increase safety risks.
However, facilities can minimize many of the risks by making
design and operational changes and by informing the public of
these changes. These changes could include additional road
and working face lighting, traffic control, segregation of com-
mercial and private vehicle disposal areas, personnel to specify
dumping locations, and other items. The commission recog-
nizes that collection activities may be delayed as the result of
the proposed construction equipment operating limitations and
that solid waste placed at curbside may sit for longer periods of
time before collection. However, the commission disagrees that
a collection delay will necessarily result in additional odor, litter,
and vector problems as collection delays should be minimal.
Also, the impact of the delayed construction can be minimized
by informing residents of new collection schedules.

The inability to compact waste during the restricted time period
will significantly decrease the density of waste in landfills and
lead to much more rapid consumption of capacity. Lack of
compaction also means less stable landfills, increasing settling,
and therefore risk of cap and liner failure.

The commission disagrees that after dark landfill operation
necessarily results in lower compaction rates and reduced
available landfill capacities and believes that implementation
of certain operational changes for "after dark" operations can
result in similar daytime and "after dark" compaction densities.
Many of the landfills within the DFW area currently conduct
"after dark" operations and have made operational changes,
such as the installation of working face lighting control, to help
ensure that maximum compaction densities are achieved.

Costs would increase from having to purchase additional trucks
and hire more people to manage wastes in the compressed time
frame, operate lighting for nighttime operations, pay employees

for nighttime work, and pay contractors who perform cell
construction and closure after-hours.

The commission expects that affected facilities will develop
strategies to secure the resources necessary to perform re-
quired functions to ensure that the facilities continue to operate
according to permit conditions, while complying with the restric-
tion on construction equipment use.

The ban on equipment use may result in increased disposal at
unregulated facilities.

The commission expects that facilities will work with their
waste collection staff to ensure that waste continues to be
properly collected and disposed of according to regulations.
Facilities could also minimize illegal disposal by educating the
communities they serve on any operational and scheduling
changes they may need to make to comply with this rule.

Spotters at landfills will be significantly impaired in their efforts
to identify unacceptable waste without the use of spreading
equipment, which is critical to their screening protocols.

The commission expects that facilities will develop alternative
procedures to ensure the effective identification of unacceptable
wastes. Facilities could re-educate their customers on what
types of wastes are unacceptable in order to minimize the
amount of unacceptable waste being brought to landfills.

Silver Creek Materials Recycling & Compost commented that
many of the problems identified in TxSWANA’s comments will
be even more serious at composting facilities, where the waste
stream is almost exclusively putrescible and, thus, odor and
vector control is an even more serious concern.

Although materials may be accepted for composting from 6:00
to 10:00 a.m., facilities will still be required to meet all permit/
registration and rule requirements including those in 30 TAC
Chapter 332. Acceptance of materials for composting during
the restricted time period must not result in violation of permit/
registration conditions or 30 TAC Chapter 332 requirements or
the facility may be subject to enforcement action. Recycling and
composting operations may need to delay waste acceptance
until after 10:00 a.m. in order to meet permit/registration and
regulatory requirements. Also, the commission expects that
facilities can minimize many of the risks by making design and
operational changes.

Trinity Waste Services commented that as an alternative the
TNRCC should consider modifications to 30 TAC §330.32 to
require waste collection only once per week in the 12-county
DFW area, reducing the number of collection trucks on the road,
and therefore, improving air quality.

The commission disagrees that a rule change that essentially
prohibits a more frequent than once- per-week collection sched-
ule would be appropriate. The purpose of 30 TAC §330.32(a)
is to ensure that municipal sold waste containing putrescible
wastes is collected a minimum of once weekly to prevent propa-
gation and attraction of vectors and the creation of public health
nuisances, but that more frequent collection may be necessary
in some instances to minimize these problems.

The City of Weatherford commented that the shift could ad-
versely impact cities’ ability to respond to emergencies.

The commission disagrees with this comment. The rule
contains an exemption under §114.437(1), which allows for
the operation of any construction equipment used exclusively
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for safety purposes and emergency operations. Section
§114.437(1) has been reworded to more clearly reflect that ex-
emption from the restricted hours of operation is for equipment
used to protect public health and safety or the environment.

North Texas Bridge Co., Inc. commented that the shift violates
the Bill of Rights.

The commission disagrees with this comment. The rule does
not require operators or their employees to remain at job sites
beyond normal working hours, it simply prohibits certain heavy
equipment operations early in the day.

The TNRCC has failed to comply with its statutory obligations
in failing to perform a complete Fiscal Note, Regulatory Impact
Analysis (RIA), Takings Impact Analysis (TIA), and Cost/Benefit
Analysis. These comments were made by TPPF, AGC of
Texas, the Dallas and Fort Worth Chapters of AGC, Associated
Builders and Contractors, Inc., Waste Management, City of
Carrollton, Texas Aggregates & Concrete Association, APAC-
Texas, Houston Construction Industry Coalition, the Texas
Industry Project, ARTBA, Representative Tommy Merritt, Exxon
Mobil Chemical Company, Thompson & Knight, and Meridian
Aggregates Company.

TxSWANA commented that in order to comply with these
obligations, TNRCC must more thoroughly identify all the
environmental, health, and economic effects of applying the
proposed rule to solid waste facilities and describe, in detail,
how those costs are outweighed by any benefits of such a rule.
In the preamble to the proposed rule, TNRCC concedes that
the proposal is a "Major Environmental Rule," but argues that
none of the applicability requirements in Texas Government
Code, §2001.0225(a) are met. TxSWANA submits that, on
the contrary, all of the applicability requirements are met even
though only one is necessary to trigger the RIA requirement.
In the language of §2001.0225, the proposed rule exceeds
state and federal law, is not mandated by any specific provision
of state or federal law, and is proposed solely under general
powers of the agency. Regardless of general directives and
mandates to attain NAAQS, TNRCC is not excused from the
RIA requirements when it proposes specific control strategies
projected to help meet those directives and mandates. In
fact, the RIA process was specifically designed to require a
careful cost/benefit analysis and weighing of options whenever
an agency must pick and choose from a group of possible
strategies to meet a more generalized goal. TxSWANA urged
the TNRCC to give close scrutiny to the Senate Natural
Resources Committee Interim Report that led to the RIA
legislation. That legislative history makes it clear that the RIA
requirement was intended for rules like the proposed operating
hours ban. To say that one of hundreds of proposed control
strategies aimed at meeting a federal mandate is excused from
the RIA requirement would eviscerate the very purposes for
which that statute was passed - to ensure careful and deliberate
weighing of options after specifically identifying and quantifying
relative costs and benefits.

TxSWANA continued to comment that a separate and indepen-
dent basis for applying RIA requirements to a rulemaking ex-
ists where a rule is adopted under the general powers of the
agency, such as those set forth in the preamble to the proposed
rules. The commenter also stated that the TNRCC has failed to
explain or support its statement that the laws cited and summa-
rized in the preamble specifically require the adoption of these
rules. The fact that multiple Code provisions arguably confer

broad authority upon the TNRCC to adopt various rules cannot
excuse the agency from its legal duty to identify specific statu-
tory mandates to adopt the rule in question.

The commission disagrees that an RIA is required for this
rule. Although the commission has determined that this is a
major environmental rule because it may adversely impact in
a material way a sector of the economy, the commission is
not required to perform a regulatory impact analysis because
the rule does not meet any of the criteria listed in Texas
Government Code, §2001.0225(a). The rule does not exceed
a standard set by federal law or state law. The standard in
this case is the NAAQS for ozone. The state is required to
demonstrate compliance with this standard under federal law,
42 USC, §7410, and under state law, Texas Health and Safety
Code, §382.012 and 382.039. As shown in the modeling for
the SIP that is associated with this control strategy, the state is
requiring no more emission reductions than absolutely required
to meet the standard. Additionally, this rule would not exceed
a requirement of a delegation agreement or contract with the
federal government because none exists on this topic. And
finally, this rule has not been proposed under the general
powers of the agency but instead has been proposed under
the specific state laws found in Texas Health and Safety Code,
§§382.011, 382.012, 382.017, 382.019, and 392.039.

For these reasons, an RIA is not required for this rule. Because
a full cost-benefit analysis (CBA) is only required as part of a
full regulatory impact analysis, a full CBA was also not required.

Section 7410 of the FCAA requires states to adopt a SIP which
provides for "implementation, maintenance, and enforcement"
of the primary NAAQS in each air quality control region of
the state. While §7410 does not require specific programs,
methods or reductions in order to meet the standard, state
SIP’s must include "enforceable emission limitations and other
control measures, means or techniques (including economic
incentives such as fees, marketable permits, and auctions of
emissions rights), as well as schedules and timetables for
compliance as may be necessary or appropriate to meet the
applicable requirements of this chapter," (meaning Chapter 85,
Air Pollution Prevention and Control). It’s true that the FCAA
does require some specific measures for SIP purposes, like
the inspection and maintenance program, but those programs
are the exception, not the rule, in the SIP structure of the
FCAA. The provisions of the FCAA recognize that states are
in the best position to determine what programs and controls
are necessary or appropriate in order to meet the NAAQS.
This flexibility allows states, affected industry, and the public,
to collaborate on the best methods for attaining the national
ambient air quality standards for the specific regions in the
state. Even though the FCAA allows states to develop their own
programs, this flexibility does not relieve a state from developing
a program that meets the requirements of §7410. Thus, while
specific measures are not generally required, the emission
reductions are required. States are not free to ignore the
requirements of §7410 and must develop programs to assure
that the nonattainment areas of the state will be brought into
attainment on schedule. Therefore, adopting the SIP rules are
specifically required by federal law.

Additionally, the legislative history contradicts the conclusion of
the commenters that a full RIA is required of these rules. The
requirement to provide a fiscal analysis of proposed regulations
in the Texas Government Code were amended by Senate
Bill 633 (SB 633) during the 75th Legislative Session. The
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intent of SB 633 was to require agencies to conduct a RIA
of extraordinary rules. These are identified in the statutory
language as major environmental rules that will have a material
adverse impact and will exceed a requirement of state or federal
law, a delegated federal program or is adopted solely under
the general powers of the agency. With the understanding that
this requirement would seldom apply, the commission provided
a cost estimate for SB 633 that concluded "based on an
assessment of rules adopted by the agency in the past, it is not
anticipated that the bill will have significant fiscal implications for
the agency due to its limited application." The commission also
noted that the number of rules that would require assessment
under the provisions of the bill was not large. This conclusion
was based, in part, on the criteria set forth in the bill that
exempted proposed rules from the full analysis unless the rule
was a major environmental rule that exceeds a federal law. As
discussed above, the FCAA does not require specific programs,
methods or reductions in order to meet the NAAQS, thus, states
must develop programs for each nonattainment area to ensure
that area will meet the attainment deadlines. Because of the
ongoing need to address nonattainment issues, the commission
routinely adopts rules for inclusion into the SIP. The legislature
is presumed to understand this federal scheme. If each rule
proposed for inclusion in the SIP was considered to be a
major environmental rule that exceeds federal law, then every
SIP rule would require the full RIA contemplated by SB 633.
This conclusion is inconsistent with the conclusions reached
by the commission in its cost estimate and by the Legislative
Budget Board (LBB) in its fiscal notes. Since the legislature
is presumed to understand the fiscal impacts of the bills it
passes, and that presumption is based on information provided
by state agencies and the LBB, the commission believes that
the intent of SB 633 was to only require the full RIA for rules
that are extraordinary in nature. While the SIP rules will have
a broad impact, that impact is no greater than is necessary or
appropriate to meet the requirements of the FCAA. For these
reasons, SIP rules fall under the exception in Texas Government
Code, §2001.0225(a), because they are specifically required by
federal law.

Regarding the TIA, TxSWANA commented that the TNRCC
claims that adopting the proposal is "an action reasonably taken
to fulfill an obligation mandated by federal law" in justifying its
failure to perform a TIA. Federal law mandates attainment with
the NAAQS, but cannot be said to specifically mandate any
one control strategy. TxSWANA believes that the Legislature
intended the TIA to be prepared in situations such as this,
where a choice is being made among several options projected
to fulfill a federal mandate. At a minimum, to establish that a
TIA is not required, TxSWANA believes the TNRCC is required
to specifically describe why each control strategy is "reasonably
taken" to fulfill the attainment mandate.

The commission disagrees with this comment. The proposal
preamble stated clearly the commission’s position that "Promul-
gation and enforcement of the proposed rules will not burden
private, real property as it only regulates mobile sources, and
will not cause a takings to occur." Neither the rule as proposed,
nor any changes made to the rule, burden private real property;
thus, the provisions of Chapter 2007 of the Government Code
which require the commission to perform a TIA do not apply.

Houston Construction Industry Coalition, TPPF, and AGC of
Texas commented that the proposed rule exceeds TNRCC’s
statutory authority. Texas Clean Air Act, §382.019 only allows

regulation of engines/transmissions used to propel land vehi-
cles. Several types of equipment proposed for coverage by this
regulation do not use engines/transmissions to move or propel
themselves in the conventional way.

The commission disagrees with the commenters’ interpretation
of Texas Health and Safety Code, §382.019(a), and instead be-
lieves that the provision was meant only to grant the commission
the authority to regulate these engines. The granting of author-
ity does not implicitly preclude the agency from regulating other
engine emissions. Texas Health and Safety Code, §382.012
and §382.039 give the commission broad authority to develop
plans to control the air of the state, including controls on mo-
bile sources, to demonstrate attainment of the NAAQS. Given
this reasoning the commission believes that Texas Health and
Safety Code, §382.019(a) provides authority for the adoption of
this rule.

Two individuals commented that the wet concrete industry
should not have been exempted from regulation, and Wise
County should have been included in the area covered by this
regulation because a high percentage of aggregates produced
and sold in North Texas originate from Wise County.

The commission disagrees with this comment. The equipment
used in the processing of wet concrete was exempted because
of the temperature sensitivity of their operations during the
effective time period of this rule. In addition, the emissions
from the equipment used in this particular industry sector
constitute a very minor contribution to the total emissions from
construction equipment. Therefore, allowing this particular
industry to operate their equipment during the restricted hours
will not significantly impact peak ozone levels.

Wise county was not included in the area covered by this rule
because it is not in the DFW CMSA, and is therefore not
considered to significantly contribute to ozone levels.

One individual and TPPF commented that shifting highway
construction to nighttime hours and traffic congestion resulting
from the completion of fewer roadway projects will result in
increased traffic congestion, which will reduce the benefits
anticipated to be gained under the Mobility 2020 regional
transportation plan.

The commission disagrees with this comment. It is already
common practice to perform high-volume highway construction
during off-peak travel hours such as nighttime and weekends.
Morning peak travel hours in DFW are from 6:00 a.m. to 9:00
a.m. and afternoon peak travel hours are from 3:00 p.m. to
7:00 p.m. (these are the peak travel hours modeled in the Mo-
bility 2020 plan). Since highway construction typically occurs
during off-peak periods, when traffic is lighter, there should be
no increase in traffic congestion. The emissions benefits shown
in the Mobility 2020 plan result from improvements to the trans-
portation system (reflect vehicle emissions after completion of
construction or implementation of improvements). Emissions
associated with construction-related traffic congestion are not
directly addressed by the Mobility 2020 plan. The commission
expects that entities performing highway construction will mod-
ify their schedules to minimize any project delays that may be
caused by the implementation of this rule, while at the same
time complying with the rule. The impacts on the continuation
of highway construction and associated traffic congestion would
be much more severe if the DFW area fails to attain the NAAQS
for ozone, which this rule is essential to achieve, and is denied
federal highway funds.
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A clarification in the rule of the term "Construction equipment"
is needed (i.e., the rule inaccurately implies that it applies
to all persons/manufacturing operations. The phrase "for the
purpose of construction" needs to be added to 30 TAC §114.432
to make this clarification.). The addition of exemptions to
clarify impacted and non-impacted activities/equipment would
be helpful (i.e., exempting equipment used in manufacturing,
production, shipping, receiving, routine maintenance and/or
construction activities at a manufacturing facility, or a general
exemption for "any equipment owned, leased, or operated
by manufacturing facilities). These comments were made by
NCTCOG, City of Dallas, Thompson & Knight, TCC, and TXI.

TXI commented that the proposal and its summaries were
misleading and ambiguous regarding the scope of equipment
types covered. TXI expressed concern that readers of the rule
proposal would not realize that it applies to all off-road non-
agricultural heavy-duty diesel engines greater than 50 hp rather
than just construction and mining equipment; therefore, many
affected entities may not have commented because they were
unaware of the TNRCC’s intent as to the applicability of the rule.

In response to these comments indicating that the rule was un-
clear in that it did not clearly state what types of equipment and/
or operations the rule applied to, the commission has provided
in the rule adoption preamble a list of equipment covered by this
rule, and clarified that the rule applies to all operators of non-
road heavy-duty diesel construction equipment rated at 50 hp
and above, with the exception of agricultural users, regardless
of how the equipment is being used. For example, equipment
such as bulldozers used in sanitary landfills, non-road cranes
used in demolition, and rubber tire loaders used in manufactur-
ing operations are restricted by these rules. The commission
cannot exempt construction equipment used by any industrial
sectors other than wet concrete and agriculture, because emis-
sions from this equipment represent a significant contribution to
the DFW area’s ozone levels. The regulation of this equipment
is an essential component in the DFW area’s strategy to attain
federal air quality standards for ozone.

Thompson & Knight commented that the TNRCC failed to
consider the impacts of the shift on manufacturing operations
which operate 24-hours-per-day, seven days per week.

The commission anticipates that facilities which operate contin-
uously will modify their procedures to enable them to comply
with the rule while minimizing any potential disruptions in oper-
ations and production. Also, facilities that meet the exemption
offered in §114.437(b) would be permitted to continue to oper-
ate during the restricted hours.

TXI commented that aggregate terminal operations should be
exempted along with wet concrete operations, or an increase
in emissions could result. Aggregate terminals depend heavily
on diesel- powered backhoes for direct unloading of aggregate
from rail cars to trucks. If aggregate terminals are closed from
6:00 to 10:00 a.m., trucks that normally haul from the terminal
locations to the ready mix concrete operations would be forced
to haul directly from the outlying aggregate plants. This means
that an additional 200 trucks would be required just to keep
pace with the current wet concrete needs of the DFW area.
NO

x
emissions from these additional trucks would exceed 13

tons per day, or three times the amount of NO
x

emitted when
compared to utilizing aggregate terminals.

The commission disagrees with this comment. The commission
anticipates that aggregate terminals and haulers can work

together to develop schedules to enable haulers to deliver
aggregate from the terminals to the concrete batch plants when
it is needed, such as loading the hauling trucks the evening
prior to the morning on which deliveries will be made, while
complying with the operating restriction. Also, facilities that
meet the exemption offered in §114.437(b) would be permitted
to continue to operate during the restricted hours. Trucks used
to haul aggregate are considered on-road mobile sources, and
are, therefore, not subject to this rule, which applies strictly
to non- road construction equipment. Therefore, no operating
restrictions exist for trucks used to haul aggregate from the
terminals to the batch plants.

Capitol Cement commented that cement plants would be forced
to halt watering and street sweeping during the restricted hours,
which are necessary for dust control, if they are restricted from
using the watering and sweeping trucks.

The commission disagrees with this comment. Cement plant
permits allow facilities the flexibility to choose the dust suppres-
sion method that can most appropriately and feasibly meet the
requirements for that facility. Therefore, facilities that use equip-
ment that is affected by the rule for dust suppression would have
the option of using an alternate method of dust control, such as
a sprinkler system, or using other equipment not covered by the
rule to perform this function. Also, facilities that meet the ex-
emption offered in §114.437(b) would be permitted to continue
to operate during the restricted hours.

TxDOT suggested adding a grandfathered provision exempting
projects contracted before the rule implementation date.

The commission has changed the effective date of this rule
from June 1, 2001 to June 1, 2005. This extension will afford
the commission additional time and opportunity to further study
and refine the existing emissions inventory and modeling to
determine the feasibility of implementing measures which will
provide operators additional flexibility in complying with the
rule. The delay in implementation will also allow manufacturers
to accelerate their research and development of cleaner fuel
and engine technology, which will afford more companies the
opportunity to claim the exemption offered under §114.437(b)
when the rule becomes effective.

The Texas Aggregates & Concrete Association and Meridian
Aggregates Company commented that imposing the shift on the
aggregate industry negates the exemption for the wet concrete
industry, as concrete work can’t begin until the aggregate is
delivered, which would be after 10:00 a.m. during the shift
period.

The commission disagrees with this comment. The commission
anticipates that the aggregate industry will work with their
customers to develop schedules to enable haulers to deliver
aggregate when it is needed by the wet concrete industry,
such as loading the hauling trucks the evening prior to the
morning on which deliveries will be made, while complying
with the operating restriction. Trucks used to haul aggregate
are considered on-road mobile sources, and are, therefore,
not subject to this rule, which applies strictly to non-road
construction equipment. Therefore, no operating restrictions
exist for trucks used to haul aggregate from the terminals to the
batch plants. Also, operators who meet the exemption offered
in §114.437(b) would be permitted to continue to operate during
the restricted hours.
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The shift will prevent timely equipment maintenance, routine
manufacturing unit outages, and turnaround activities at man-
ufacturing facilities, preventing safe and efficient plant opera-
tions, which will decrease productivity. This comment was made
by Houston Construction Industry Coalition, the Texas Indus-
try Project, Exxon Mobil Chemical Company, TCC, and Dow
Chemical Company. TCC commented that heavy equipment is
often needed immediately to keep units on-stream, such as hy-
dro blasting equipment needed to clean plugged lines, and that
there is no alternative to delay this type of work and keep the
operating units on-line.

The commission disagrees with these comments. Facilities can
shift their schedules for routine maintenance and outages to
accommodate the restriction on equipment operation during the
morning hours. Also, facilities that meet the exemption offered
in §114.437(b) would be permitted to continue to operate during
the restricted hours. The commission recognizes that affected
equipment may be needed to perform emergency maintenance
during the restricted hours to protect the health and safety of
employees. Construction equipment used for these purposes
is exempt under §114.437(a)(1).

TCC also commented that many plants use maintenance crafts-
men whose schedules are dictated by union contracts. Some
plants could lose half of their maintenance day since workers
could not begin maintenance until equipment is physically re-
moved by the operating equipment.

The commission anticipates that affected facilities will conduct
contract negotiations with the unions to enable union mainte-
nance workers to complete the necessary maintenance work
on a schedule that would also allow the facilities to comply
with the equipment operating restriction and maintain opera-
tions. The commission anticipates that the unions will work
with the affected facilities to resolve any scheduling issues and
come to a mutually-agreeable arrangement. Also, facilities that
meet the exemption offered in §114.437(b) would be permitted
to continue to operate during the restricted hours, eliminating
any need to modify union contracts.

Brown McCarroll & Oaks Hartline, L.L.P. suggested extending
the scrappage program to any mobile source for which adequate
documentation of emission reductions can be documented, not
just on-road sources.

The commission disagrees with this suggestion. A mechanism
for quantifying emission reductions from the scrappage of con-
struction equipment has not been developed. To be able to
receive credit for any emissions reductions for SIP attainment,
the reductions must be quantifiable and enforceable. There-
fore, a program by which emissions reductions from "scrapping"
old construction equipment are used to offset ozone reductions
gained by fully implementing this rule is not possible at this
time. The Voluntary Accelerated Vehicle Retirement (VAVR), or
"scrappage" rule included in the DFW SIP only applies to on-
road motor vehicles, including passenger cars and light-duty
trucks. The criteria provided in the VAVR rule helps ensure
that emission reductions associated with VAVR programs qual-
ify for SIP credit in meeting the area’s attainment demonstration.
The VAVR rule will use modeled averages from EPA’s MOBILE
model to calculate emission reductions per vehicle "scrapped,"
or each participating vehicle can be tested using an emissions
analyzer that is capable of determining vehicle emissions in
grams per mile. Also, the commission has changed the effec-
tive date for the construction equipment rule from June 1, 2001

to June 1, 2005. This extension will afford the commission
additional time and opportunity to further study and refine the
existing emissions inventory and modeling to determine the fea-
sibility of implementing measures such as a scrappage program
for construction equipment to provide operators additional flex-
ibility in complying with the rule. The delay in implementation
will also allow manufacturers to accelerate their research and
development of cleaner fuel and engine technology, which will
afford more companies the opportunity to claim the exemption
offered under §114.437(b) when the rule becomes effective.

The Texas Aggregates & Concrete Association and Meridian
Aggregates Company commented that businesses outside of
the shift area, especially aggregate operations, will have an
unfair competitive advantage over those in the area impacted
by the shift.

The commission disagrees with this comment. Businesses
in the affected counties that meet the exemption offered in
§114.437(b) would be permitted to continue to operate during
the restricted hours, and maintain the competitive advantage
they currently possess over outlying businesses. For those
businesses that are either unable or choose not to meet the
exemption, the commission anticipates that these businesses
will develop creative solutions to maintain their businesses’
competitive status.

Thompson & Knight, L.L.P., suggested creating a "de minimis"
exemption for operators with ten or fewer pieces of equipment
on one contiguous parcel of land.

The commission is not able to offer a de minimis exemption
based the number of pieces of equipment (fleet size) at this
time, because no information was received with the comments
on "typical" fleet sizes for the affected industries; therefore,
the commission has no mechanism to determine what the de
minimis threshold for fleet size would be, or the universe of
industries that such an exemption would affect. Also, a de
minimis level for number of pieces of equipment would be
difficult to determine, because the level would be dependent on
several factors, including type of equipment used, and length
of time each piece of equipment is used. These factors would
have to be considered because of the varying emissions for
each variable. It is for these reasons that the commission
cannot offer a de minimis exemption based on fleet size at this
time. Operators of small fleets, in addition to all other operators
of construction equipment affected by this rule, will have the
option of claiming the exemption offered in §114.437(b), which
would allow them to continue to operate if they submit an
emissions reduction plan to the commission by May 31, 2002,
that is approved by the executive director and the EPA by
May 31, 2003. The plan must describe in detail how the
operators will modify their behavior or fleet of equipment to
reduce NO

x
emissions by June 1, 2005 by an amount equivalent

to the total NO
x

reductions achieved by implementation of this
rule and the Accelerated Purchase of Non-road Heavy-duty
Diesel Equipment rule. In order to be approved, the plan must
demonstrate reductions of NO

x
equivalent to those required by

both §114.412 (Accelerated Purchase rule) and §114.432, and
must contain adequate enforcement provisions. This exemption
would offer operators of small fleets the flexibility to comply with
the rule that a de minimis exemption would offer.

STATUTORY AUTHORITY

The new sections are adopted under the Texas Water Code
(TWC), §5.103, which provides the commission with the au-
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thority to adopt rules necessary to carry out its powers and
duties under the TWC. The amendments are also adopted un-
der the Texas Health and Safety Code, TCAA, §382.011, which
provides the commission with the authority to control the qual-
ity of the state’s air; §382.012, which provides the commission
the authority to prepare and develop a general, comprehen-
sive plan for the control of the state’s air; §382.017, which pro-
vides the commission the authority to adopt rules consistent
with the policy and purposes of the TCAA; §382.019, which
provides the commission the authority to adopt rules to control
and reduce emissions from engines used to propel land vehi-
cles; and §382.039, which provides the commission the author-
ity to develop and implement transportation programs and other
measures necessary to demonstrate attainment and protect the
public from exposure to hazardous air contaminants from motor
vehicles.

§114.432. Control Requirements.
No person shall start or operate any non-road diesel construction
equipment, of 50-horsepower and above, between the hours of 6:00
a.m. to 10:00 a.m., during the time period between June 1 through
October 31, in the counties listed in §114.439 of this title (relating
to Affected Counties and Compliance Dates).

§114.436. Recordkeeping Requirements.
(a) Any person that operates construction equipment de-

scribed in §114.432 of this title (relating to Control Requirements)
in those counties listed in §114.439 of this title (relating to Affected
Counties and Compliance Dates) is subject to requirements of this
section.

(b) Such person described in §114.436(a) above shall
provide to the executive director, or other air pollution program with
jurisdiction, any records required to be maintained in accordance with
this section within five days of a written request from the executive
director, or other air pollution program with jurisdiction.

(c) Such person described in §114.436(a) above shall main-
tain daily operating records on the job site. These records must be
maintained for a minimum of two years. The records at a minimum
must contain:

(1) date(s) of operation;

(2) start and end times of daily operation;

(3) types of equipment being used; and

(4) name(s) of the equipment operator(s).

§114.437. Exemptions.
(a) The following uses of construction equipment are exempt

from §114.432 and §114.436 of this title (relating to Control
Requirements; and Recordkeeping Requirements) in the counties
listed in §114.439 of this title (relating to Affected Counties and
Compliance Dates):

(1) equipment used exclusively for emergency operations
to protect public health and safety or the environment; and

(2) equipment used for mixing, transporting, pouring,
or processing of wet concrete provided such equipment is actually
processing wet concrete.

(b) Operators that submit an emissions reduction plan by
May 31, 2002 (that is approved by the executive director and the
EPA by May 31, 2003) will be exempt upon implementation of the
rule in 2005, and will be permitted to operate during the restricted
hours. In order to be approved, the plan must demonstrate reductions
of oxides of nitrogen equivalent to those required by both §114.412

of this title (relating to Control Requirements) and §114.432 of this
title, and must contain adequate enforcement provisions.

§114.439. Affected Counties and Compliance Dates.
Effective June 1, 2005, affected persons in the following counties
shall be in compliance with §§114.432, 114.436, and 114.437 of this
title (relating to Control Requirements; Recordkeeping Requirements;
and Exemptions). These include Collin, Dallas, Denton, and Tarrant
Counties in the Dallas/Fort Worth ozone nonattainment area.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002846
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: May 11, 2000
Proposal publication date: December 31, 1999
For further information, please call: (512) 239-0348

♦ ♦ ♦
Chapter 117. CONTROL OF AIR POLLUTION
FROM NITROGEN COMPOUNDS
The Texas Natural Resource Conservation Commission
(TNRCC or commission) adopts amendments to §117.10,
concerning Definitions. The commission also adopts new
§§117.131, 117.133, 117.134, 117.135, 117.138, 117.141,
117.143, 117.145, 117.147, and 117.149, concerning Utility
Electric Generation in East and Central Texas; §§117.260,
117.261, 117.265, 117.273, 117.279, and 117.283, concerning
Cement Kilns; §117.512, concerning Compliance Schedule
for Utility Electric Generation in East and Central Texas;
and §117.524, concerning Compliance Schedule for Cement
Kilns. Sections 117.10, 117.131, 117.133, 117.135, 117.138,
117.141, 117.143, 117.145, 117.149, 117.260, 117.261,
117.265, 117.279, 117.283, 117.512, and 117.524 are adopted
with changes to the proposed text as published in the De-
cember 31, 1999 and January 14, 2000 issues of the Texas
Register (24 TexReg 11959 and 25 TexReg 308). Sections
117.134, 117.147, and 117.273 are adopted without changes
and will not be republished.

The commission adopts these revisions to Chapter 117, con-
cerning Control of Air Pollution from Nitrogen Compounds, and
to the State Implementation Plan (SIP) in order to reduce nitro-
gen oxide (NO

x
) emissions from cement kilns and electric utility

power boilers and stationary gas turbines located in ozone at-
tainment counties in east and central Texas. The 34 affected
ozone attainment counties in which cement kilns or electric util-
ity power boilers and stationary gas turbines are located are
Atascosa, Bastrop, Bexar, Brazos, Calhoun, Cherokee, Comal,
Ellis, Fannin, Fayette, Freestone, Goliad, Gregg, Grimes, Harri-
son, Hays, Henderson, Hood, Hunt, Lamar, Limestone, Marion,
McLennan, Milam, Morris, Nueces, Parker, Red River, Robert-
son, Rusk, Titus, Travis, Victoria, and Wharton Counties. Be-
cause of regional transport, the commission believes that this
rulemaking will reduce ozone in ozone attainment areas, ozone
near-nonattainment areas, and, in combination with other emis-
sion reduction rules, is a necessary and essential component
of the one- hour attainment demonstration for ozone nonattain-
ment areas.
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In addition, the commission has renumbered the existing
Division 2, concerning Commercial, Institutional, and Industrial
Sources, as Division 3, and existing Subchapter D, concerning
Administrative Provisions, as Subchapter E. Sections 117.131,
117.133 - 117.135, 117.138, 117.141, 117.143, 117.145,
117.147, and 117.149 were placed in a new Subchapter B,
Division 2, concerning Utility Electric Generation in East and
Central Texas, and §§117.260, 117.261, 117.265, 117.273,
117.279, and 117.283 were placed in a new Subchapter
B, Division 4, concerning Cement Kilns. Sections 117.512
and 117.524 were placed in the renumbered Subchapter E,
concerning Administrative Provisions. The renumbering of the
existing Subchapter D as Subchapter E is necessary because
the commission adopted a new Subchapter D in separate
rulemaking published in this issue of the Texas Register.

The new sections are one element of the Dallas/Fort Worth
(DFW) Attainment Demonstration SIP and were developed at
the request of the North Texas Clean Air Steering Committee,
which represents the DFW ozone nonattainment area. The
purpose of these rules is to reduce NO

x
emissions from cement

kilns and electric utility power boilers and stationary gas turbines
as part of the control strategy to reduce emissions of ozone
precursors in order for the DFW ozone nonattainment area to
be able to demonstrate attainment with the National Ambient
Air Quality Standards (NAAQS) for ground-level ozone.

In addition, the revisions are one element of a new combined
strategy to meet the NAAQS for ground-level ozone. The
purpose of the strategy is to reduce overall background levels
of ozone in order to assist in keeping ozone attainment areas
and near-nonattainment areas in compliance with the federal
ozone standards. The new strategy is also necessary to
help the Beaumont/Port Arthur (BPA), DFW, and Houston/
Galveston (HGA) ozone nonattainment areas as defined in 30
TAC §101.1, concerning Definitions, move closer to reaching
attainment with the ozone NAAQS. The strategy takes into
account recent science that shows that regional approaches
may provide improved control of air pollution. In particular, staff
has conducted photochemical grid modeling which indicates
that 50% reductions in NO

x
from elevated point sources in east

and central Texas will reduce peak one-hour ozone between
14 and 27 parts per billion (ppb) at specific locations in the
region, depending on the modeling day. The one-hour ozone
benefits stretch across the east and central Texas counties and
average six to seven ppb. Based on a one-hour exceedance
design value of 128 ppb, the projected benefits of 50% point
source NO

x
reductions in the attainment counties of east and

central Texas may be large enough to prevent some areas
from being reclassified as not attaining the one-hour ozone
NAAQS. It is the requirement under the Federal Clean Air Act
(FCAA) Amendments of 1990 (42 United States Code (USC))
for meeting the one-hour standard that forms the basis for the
regional NO

x
control requirements. This rulemaking is based

upon a body of evidence from aircraft measurements, seasonal
modeling, back trajectories, and statistical studies indicating
that electric generating facilities and cement kilns in central and
eastern Texas contribute to the background levels of NO

x
which

impact the DFW area. Documents explaining these additional
studies are included as appendices to the SIP. Additional details
concerning the need for a regional strategy are as follows.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES

The DFW ozone nonattainment area, an area defined by Collin,
Dallas, Denton, and Tarrant Counties, was originally designated
"moderate" under the FCAA Amendments of 1990 (42 USC)
and thus was required to attain the one-hour NAAQS for
ozone by November 15, 1996. As required by the FCAA,
the state submitted an attainment demonstration plan in 1994
which projected attainment of the ozone NAAQS by 1996.
This plan was based on a volatile organic compound (VOC)
reduction strategy. DFW did not attain the ozone NAAQS in
1996. The United States Environmental Protection Agency
(EPA) is authorized to redesignate an area to the next higher
classification ("bump up") if the area fails to attain by the
required date. In March 1998, in accordance with 42 USC,
§7511(b)(2), the EPA reclassified the DFW area from moderate
to serious, based on monitored exceedances of the ozone
NAAQS between 1994 and 1996. The reclassification required
the state to submit a revised SIP that demonstrates that the
ozone NAAQS will be met in DFW by November 15, 1999.
Because the DFW area continued to exceed the ozone NAAQS
in 1999, the EPA may bump up the area to the severe
classification. Regardless, the EPA and 42 USC, §7410 and
§7502(a)(2), require the state to submit a revised SIP which
demonstrates that the area will attain the ozone NAAQS as
expeditiously as practicable. The rules adopted for DFW in this
notice are one element of the ozone attainment demonstration
SIP for DFW being adopted concurrently in this issue of the
Texas Register. The commission plans to submit this SIP to
the EPA in April, 2000.

In 1996, the commission began to develop new modeling for
the DFW area and now is using newer air quality models
with improved meteorological and emission inputs. The newer
modeling since 1996 shows that reductions of NO

x
in the

DFW area and regionally will be necessary to attain the ozone
NAAQS. The current modeling also shows that achieving the
ozone NAAQS in the DFW area will require strenuous effort
because the area’s rapid growth has resulted in increasing
amounts of emissions due to increased levels of activity in
the area. The emissions from increased activity are offsetting
the emission reductions being achieved from new emission
standards applicable to the on-road and non-road engine source
categories which dominate the emissions inventory in the DFW
area.

The emission reduction requirements adopted as part of this
SIP package are the outcome of a development process
which involved the EPA, the commission, local elected officials,
citizens, industrial stakeholders, air quality researchers, and
hired consultants. Local officials from the DFW area have
formally submitted a resolution to the commission requesting
the inclusion of many specific emission reduction strategies,
including the one contained in these rules.

The NO
x

reductions required for the area to attain the ozone
NAAQS have been estimated by extensive use of sophisticated
air quality grid modeling which, because of its scientific and
statutory grounding, is the chief policy tool for designing emis-
sion reductions. Title 42 USC, §7511a(c)(2), requires the use
of photochemical grid modeling for ozone nonattainment areas
designated serious, severe, or extreme. The modeling has
been conducted with input from a technical advisory commit-
tee. Hundreds of emission control strategies were considered
in developing the modeling. Varying degrees of reductions from
point sources and mobile sources were analyzed in at least fifty
modeling iterations, to test the effectiveness of different NO

x
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reductions. The attainment demonstration modeling submitted
for public hearing and comment concurrently with these rules
shows that, in order for DFW to achieve the ozone NAAQS by
2007, almost all of the practicably achievable NO

x
reductions

are necessary from each emission source category, including
reductions from counties surrounding the DFW nonattainment
area. Therefore, each strategy, including the reductions re-
quired by this rulemaking, is crucial to meet federal require-
ments for the DFW nonattainment area.

At the time the 1990 FCAA Amendments were enacted, the
focus of controlling ozone pollution was on local controls.
However, over the last ten years an increasing number of air
quality professionals have concluded that ozone is a regional
problem requiring regional strategies in addition to local control
programs. As nonattainment areas across the United States
prepared attainment demonstration SIPs in response to the
1990 FCAA Amendments, several areas found that modeling
attainment was made much more difficult, if not impossible,
because of high ozone and ozone precursor levels entering from
the boundaries of their respective modeling domains, commonly
called transport.

The commission has conducted air quality modeling and upper
air monitoring with aircraft that found that regional air pollution
from sources inside of Texas should be considered when study-
ing air quality in Texas’ ozone nonattainment areas. The Texas
studies are corroborated by research studies of the Ozone
Transport Assessment Group (OTAG), the most comprehensive
attempt ever undertaken to understand and quantify the trans-
port of ozone. The results of both the commission and OTAG
studies point to the need to take a regional approach, as pro-
posed in this rulemaking, to controlling air pollutants.

During the OTAG studies, the commission’s modeling staff ran
several sensitivity analyses for Texas using a regional modeling
setup based on the Coastal Oxidant Assessment for Southeast
Texas (COAST) study. This analysis used the OTAG emission
inventory, updated for Texas sources, to assess the impact of
potential OTAG reductions on Texas. One modeling scenario,
OTAG 5c, consisting of reductions across the domain (60%
reduction of point source NO

x
, 30% reduction of low-level NO

x
,

and 30% reduction of VOC), indicated that modeled reductions
would reduce peak eight-hour ozone by as much as 20 ppb
throughout most of the eastern half of Texas. Overall, the
modeling indicated that a regional reduction strategy would
benefit a wide area of the state.

During modeling for the HGA attainment demonstration SIP for
the one-hour ozone standard, the commission’s modeling staff
conducted sensitivity analyses to determine the benefits that
regional reductions might have on HGA, when applied simulta-
neously with local reductions. Unlike the commission’s regional
modeling exercises discussed in the previous paragraphs, these
HGA model runs offer an opportunity to assess separately the
benefits of reductions made within and outside a region. Model
runs with and without the regional reduction scenarios in HGA
were conducted. Modeling runs were completed to evaluate
the ozone concentrations in the COAST modeling domain for
September 8, 1993 with year 2007 projected emissions and as-
suming a 70% reduction of NO

x
combined with a 15% reduction

of VOC in the eight-county HGA area. Even with the large re-
ductions in HGA, much of the upper Texas Coast had ozone
concentrations that challenge the one-hour standard. The ap-
plication of OTAG 5c reductions outside the HGA eight-county

area showed that the reductions are clearly beneficial to HGA,
with additional ozone benefits of between five and ten ppb.

Additional modeling has been completed by commission staff
assessing the potential benefits of regional NO

x
reductions in the

attainment counties of east and central Texas. This modeling
indicates that controls which reduce all elevated point source
NO

x
emissions by 50% in the region will reduce peak one-hour

ozone between 14 and 27 ppb at specific locations in the region,
depending on the modeling day. The one-hour ozone benefits
stretch across the east and central Texas counties and average
six to seven ppb. Based on a one-hour exceedance design
value of 128 ppb, the projected benefits of 50% point source
NO

x
reductions in the attainment counties of east and central

Texas may be large enough to prevent some areas from being
reclassified as not attaining the one-hour ozone NAAQS.

Modeling tests indicate that point source NO
x

reductions of
less than 50% have limited ozone reduction benefit, whereas
reductions at and above 50% show increasing ozone reduction
benefits. For example, in the DFW area, 25% NO

x
reductions

in all attainment counties of east and central Texas result in a
seven to ten ppb one-hour ozone reduction, whereas 50% NO

x

reductions over the same area result in a 21-27 ppb one-hour
ozone reduction. Doubling the NO

x
reduction from 25% to 50%

provides more than twice the ozone reduction benefit. However,
this test also includes reductions made in the DFW area. The
benefit attributable to the regional reduction is about four to
five ppb. It is clear that NO

x
reductions in just the attainment

counties of east and central Texas are not sufficient for DFW to
attain the one-hour ozone NAAQS. Substantial reductions will
still be needed within the DFW four-county nonattainment area
and the surrounding eight consolidated metropolitan statistical
area (CMSA) counties.

The commission’s air quality modeling studies conducted for
the DFW area show that attaining the one-hour ozone NAAQS
will be difficult, and that NO

x
reductions from all modeled

source categories that impact DFW’s air quality will be required.
Therefore, reductions of 50% NO

x
in the attainment counties of

east and central Texas are a necessary component for the DFW
area to attain the one-hour ozone NAAQS. Consequently, these
Chapter 117 rules are a necessary component of the DFW and
regional NO

x
reduction strategy.

The increasing benefit of 50% NO
x

reductions is also seen in
other areas of east and central Texas. In evaluating eight-hour
modeling data for six episode days in the Tyler-Longview area, a
25% decline in NO

x
provides an average reduction in peak eight-

hour ozone of 12 ppb, whereas a 50% decline in NO
x

provides
an average reduction of 29 ppb. Similarly in Austin, a 25% NO

x

reduction provides an average ozone benefit of six ppb, whereas
a 50% reduction provides an average ozone benefit of 15 ppb.
Tyler-Longview and Austin air quality monitoring data have had
values in excess of the eight-hour NAAQS. The reductions in
the eight-hour ozone average will be very helpful to these areas.

The commission is developing a regional strategy to reduce
most categories of man-made NO

x
emissions by approximately

50% in the attainment counties of east and central Texas.
Emissions of NO

x
come mainly from the combustion of fossil

fuels, particularly motor vehicles and electric power plants.
In recent years, the power plants in the attainment counties
in east and central Texas accounted for nearly as much
NO

x
as all motor vehicles used on all roads in the region.

However, recently adopted regulations requiring cleaner fuels
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and vehicles are projected to reduce vehicular NO
x

emissions
in the attainment counties in east and central Texas by 2007 to
an amount approaching half of the 1996 emissions. In contrast,
new regulations would be necessary in order to cut the NO

x

emissions from power plants and other point sources in the
region approximately in half by 2007.

Under the new emission reduction mandates contained in
Senate Bill (SB) 7, 76th Legislature, 1999, the 1997 NO

x

emissions of approximately 270 tons per ozone day (tpd)
(daily emissions June-August) from the grandfathered electric
generating facilities (EGFs) in the attainment counties of east
and central Texas could be expected to decline by about
50%. However, when the SB 7 reduction requirement is
expressed as a percentage reduction of the NO

x
from all EGFs

in the attainment counties of east and central Texas, including
permitted facilities, the 50% reduction amounts to only an 18%
reduction, since 480 tpd of the total EGF emissions of 750 tpd of
NO

x
in 1997 came from permitted facilities. In combination with

the SB 7 reductions in Chapters 101, concerning General Air
Quality Rules, and 116, concerning Control of Air Pollution by
Permits for New Construction or Modification (see the January
7, 2000 issue of the Texas Register (25 TexReg 128)), these
Chapter 117 rules would reduce 1997 EGF NO

x
emissions in

the attainment counties of east and central Texas by about
50%, cement kiln NO

x
emissions in these counties by about

27%, and total point source NO
x

emissions in these counties
by about 35%. Therefore, these Chapter 117 rules are a
necessary component of the regional NO

x
reduction strategy.

As noted earlier, a 50% NO
x
reduction was the goal, but in some

cases technology is not available which would achieve a 50%
or higher NO

x
reduction. Specifically, for wet process cement

kilns, selective noncatalytic reduction (SNCR) reportedly has
difficulties involved in continuous injection of the reducing
agents. While SNCR is apparently not applicable to wet process
cement kilns, it does appear to be a promising technology for
dry process cement kilns. The other post-combustion control
available, selective catalytic reduction (SCR), has been tested
previously on cement kilns. The application of SCR at cement
kilns was found to be problematic due to the high concentrations
of particulate matter in the exhaust gas stream. This leads
to catalyst fouling, causing high pressure drops and reduced
catalyst activity. A 30% NO

x
reduction was established as the

goal for cement kilns since this is a level which the commission
expects can be achieved through combustion modifications.

PUBLIC UTILITY REGULATORY ACT DETERMINATION

As described earlier in this preamble, the commission adopts
these revisions to Chapter 117 and the SIP in order to reduce
NO

x
emissions in ozone attainment counties in east and central

Texas. Because of regional transport, the commission believes
that this rulemaking will reduce ozone in ozone attainment ar-
eas, ozone near-nonattainment areas, and, in combination with
other emission reduction rules, is a necessary and essential
component of the one-hour attainment demonstration for ozone
nonattainment areas. Accordingly, the commission makes the
following determination, as required by the Public Utility Regu-
latory Act (PURA), Texas Utilities Code (TUC), §39.263(c)(1)(A)
and §39.263(c)(3): reductions of NO

x
made in compliance with

this rulemaking are hereby determined to be an essential com-
ponent in achieving compliance with the NAAQS for ground-
level ozone; and the amount and location of reductions of NO

x

emissions resulting from this rulemaking are hereby determined

to be consistent with the air quality goals and policies of the
commission.

SECTION BY SECTION DISCUSSION

The changes to §117.10 add definitions of "continuous emission
monitoring system (CEMS)," "large DFW system," "small DFW
system," "predictive emissions monitoring system (PEMS)," and
"twenty-four hour rolling average." The terms "CEMS" and
"PEMS" are used in multiple sections of Chapter 117 but are
not currently defined. The new definitions of CEMS and PEMS
will clarify these terms. The terms "large DFW system" and
"small DFW system" are being added as new §117.10(18) and
(36), respectively, in response to comments on the proposed 30
TAC Chapter 117 rules identified as Rule Log No. 1999-056-
117-AI (24 TexReg 11977, December 31, 1999). The reason-
ing for the suggested definitions are found in the preamble for
the final 30 TAC Chapter 117 rules identified as Rule Log No.
1999-056-117-AI which is published elsewhere in this issue of
the Texas Register. The definition of "twenty-four hour rolling
average" was developed in response to a request for clarifi-
cation from electric utilities and is consistent in form with the
recently adopted definition of "thirty-day rolling average." (See
the November 12, 1999 issue of the Texas Register (24 TexReg
10113).) In addition, the changes to §117.10 revise the defini-
tion of "electric power generating system" by replacing the use
of this term within the definition with a reference to generation of
electricity for compensation; and clarify that the rules continue to
apply if the electric power generating system is sold to an entity
which otherwise would not be subject to the rules. The changes
to the definition of "electric power generating system" further re-
vise the definition to include boilers, steam generators, auxiliary
steam boilers, and stationary gas turbines that generate electric
energy for compensation; are owned or operated by an electric
cooperative, independent power producer, municipality, river au-
thority, or public utility, or any of its successors; and are located
in the listed 31 attainment counties of east and central Texas in
which EGFs are located. The changes to §117.10 also revise
the definition of "major source" by adding the major source def-
inition contained in the Prevention of Significant Deterioration
of Air Quality regulations applicable in the listed 34 attainment
counties of east and central Texas in which EGFs or cement
kilns are located. This revision would prevent confusion caused
by the title under which these Chapter 117, Subchapter B rules
were proposed: "Combustion at Existing Major Sources." In ad-
dition, the changes to §117.10 clarify the intent of the definition
of "nitric acid production unit" by replacing a reference to "facil-
ity" with the term "source" and clarify the intent of the definition
of "parts per million by volume (ppmv)" by replacing the ref-
erence to "rule" with a reference to the more descriptive term
"chapter." The changes to §117.10 also clarify the intent of the
definitions of "stationary gas turbine" and "stationary internal
combustion engine" by replacing the reference to "facility" with
a reference to "major source," and revise the definition of "sta-
tionary internal combustion engine" by incorporating language
from 40 Code of Federal Regulations (CFR) Part 89 (Control of
Emissions from New and In-Use Nonroad Engines), §89.2 (Def-
initions), to clarify the distinction between stationary and mobile
nonroad engines. In addition, the changes to §117.10 revise
the definition of "unit" by deleting language regarding the date
a unit was placed into service. The language being deleted
is unnecessary because it duplicates language contained in
§§117.103(a)(1), 117.105(k)(2), 117.203(1), and 117.205(a)(3).
Finally, the changes to §117.10 would update the reference to
Chapter 101 to reflect the new title of this chapter adopted by
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the commission on December 1, 1999. (See the December 17,
1999 issue of the Texas Register (24 TexReg 11494).)

The new §117.131, concerning Applicability, identifies the
sources affected by the requirements. This rule applies to
boilers and stationary gas turbines used to generate electric
power which were placed into service before December 31,
1995. The rule would not apply to auxiliary boilers which are
sometimes present at power plants. Auxiliary boilers are much
smaller than power boilers, operate rarely, and account for only
0.01% of the power plant emissions in the attainment counties
of east and central Texas. Requiring these small boilers to
meet the emission specifications would not be cost-effective,
considering the emission control, monitoring, and administrative
costs and the negligible emission reductions that would result.
The applicability of this division is limited to the major electricity
producers: electric cooperatives, independent power producers,
municipalities, river authorities or public (investor owned) utilities
in the specified counties. Electricity production is either the
principal product, or one of the principal products of these
entities. Not included are owners or operators of commercial,
institutional, and industrial sources that sell less than one-third
of their potential electrical output capacity to the electric grid for
compensation. Among these non-utility sources are some of the
gas turbine cogeneration facilities located at certain chemical
plants and refineries in the affected counties. Examples of
other, smaller sources outside the scope of the revised rule
include a sawmill which could use a boiler to cogenerate steam
and electricity, and smaller entities, such as a recreational
vehicle park owner or operator who provides electricity for park
residents. Emissions related to electric generation from such
commercial, institutional, and industrial sources are small, and
the resulting reductions from these smaller sources would not
be cost-effective. The commission will evaluate the need for
reductions from these exempt non-utility sources separately
from this rulemaking.

Section 117.131 as adopted does not include units which
were placed into service after December 31, 1995. Inclusion
of new units is not necessary because the best available
control technology (BACT) requirements of the commission’s
new source review permitting program will ensure that NO

x

emissions are adequately controlled at units placed into service
after that date. Therefore, it is unnecessary to include counties
other than the 31 listed counties.

The new §117.133, concerning Exemptions, identifies emission
units which would not be subject to the new emission speci-
fication. This division does not apply to utility electric power
boilers or stationary gas turbines if the annual heat input does
not exceed 2.2 (1011) British thermal units (Btu) per year, aver-
aged over three years. If operated at 2.2 (1011) Btu per year
or less, potential emissions are less than 30 tons per year of
NO

x
from any of the affected permitted gas-fired power boilers

or turbines. Similarly, this division does not apply to station-
ary gas turbines and auxiliary boilers which are used solely to
power other units during start-ups; units which operate no more
than an average of 10% of the hours of the year, averaged over
the three most recent calendar years, and no more than 20%
of the hours in a single calendar year; and cogeneration units
that, averaged over the three most recent calendar years, sold
less than one-third of its potential electrical output capacity to
a utility power distribution system. Requiring such small emis-
sion sources to meet the emission specifications would not be
cost-effective, considering the emission control, monitoring, and

administrative costs and the negligible emission reductions that
would result.

The new §117.134, concerning Gas-Fired Steam Generation,
relocates existing NO

x
emission specifications for electric utility

boilers in certain ozone attainment counties from §117.601,
concerning Gas-Fired Steam Generation. In addition to the
12 DFW and HGA ozone nonattainment counties, the minimal
NO

x
standards of §117.601 have been applicable in 19 counties

comprising the attainment counties of the Houston and Dallas/
Fort Worth Air Quality Control Regions since 1972. The change
brings the Chapter 117 utility boiler NO

x
limits affecting ozone

attainment counties into consecutive sections of a common rule
division. Counties listed in §117.601 which do not contain
boilers above the applicability threshold of 600,000 pounds per
hour maximum steam generation capacity have been removed.
Maintaining rule applicability in these counties for future units
is unnecessary, because any new gas-fired boilers would
be subject to much lower BACT emission limitations of the
commission’s NSRP program. In separate rulemaking which
is published elsewhere in this issue of the Texas Register,
the commission is repealing §117.601 because the §117.601
requirements for the affected counties in ozone nonattainment
areas are being relocated to the rule division for electric utility
generation in ozone nonattainment areas.

The new §117.135, concerning Emission Specifications, sets
the NO

x
emission limit at 0.165 pound (lb) of NO

x
per million

Btu (MMBtu) for coal or lignite-fired electric power boilers.
Many permitted EGFs are currently authorized to operate at
an emission rate in excess of 0.165 lb/MMBtu. Specifically,
current average emission rates for permitted EGFs in attainment
counties in East Texas are approximately 0.33 lb NO

x
/MMBtu.

A reduction to 0.165 lb NO
x
/MMBtu would accomplish the goal

of a 50% reduction necessary to achieve regional reductions
in ambient ozone. For gas-fired electric power boilers, the NO

x

emission limit is at 0.14 lb NO
x
/MMBtu, while for stationary gas

turbines, the NO
x

emission limit is at 0.15 lb NO
x
/MMBtu (or

alternatively, 42 ppmv NO
x
, adjusted to 15% oxygen), except

those subject to SB 7 which are limited to 0.14 lb NO
x
/MMBtu.

The new §117.138, concerning System Cap, creates a flexible
alternative to direct compliance with the NO

x
emission specifi-

cations in §117.135. This section is patterned on the existing
source cap compliance option in §117.223, for industrial, com-
mercial and institutional combustion sources. The system cap
sets limits on total pounds of NO

x
allowed to be emitted by an

electric utility system. A cap has the advantage over rate-based
standards of allowing the source owner to control the activity
levels of the regulated equipment as a means of compliance.
This means that a company can comply by installing less ex-
tensive emission controls and choosing to operate the regulated
equipment less, or by upgrading equipment to require less fuel
combustion.

The averaging period for the NO
x

system cap is an annual av-
erage, consistent with the emission specifications of §117.135,
which are on the basis of an annual (calendar year) average.
The baseline period for H

i
, the historical heat input used in the

annual average of §117.138(c)(1), is 1996, 1997, and 1998.
This three-year period is consistent with the commission staff’s
modeling period. Fluctuations in ambient temperature patterns
often cause significant annual variation in electric demand. An
average over three years limits the influence of one particular
year on the design value.
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Section 117.138 does not require the inclusion of new electric
generating units in the system cap. Inclusion of new units is
not necessary because the BACT requirements of new source
review permitting will ensure that NO

x
emissions are adequately

controlled at new units.

The new §117.141, concerning Initial Demonstration of Compli-
ance, establish the criteria for an initial demonstration of compli-
ance at utility electric power boilers and stationary gas turbines,
including testing, and installation and verification of operational
status of CEMS and PEMS before the testing. The require-
ments are parallel to existing requirements in §117.111 and
§117.211, concerning Initial Demonstration of Compliance.

The new §117.143, concerning Continuous Demonstration of
Compliance, requires installation of CEMS or PEMS, or less
stringent monitoring requirements in some cases. Many of
the electric utility boilers in the 31 affected attainment counties
are currently monitoring NO

x
continuously under the federal

acid rain rules of 40 CFR 75; some of the smaller units not
subject to the federal acid rain rules of 40 CFR 75 are required
to monitor NO

x
under existing new source review permitting

requirements. For peaking plants, the owner or operator
may choose to comply with the less stringent requirements
of 40 CFR Part 75, Appendix E, §1.1 or §1.2, and calculate
NO

x
emission rates based on those procedures, rather than

install CEMS or PEMS. Similarly, for auxiliary boilers, the
owner or operator may choose to comply with the appropriate
(considering boiler maximum rated capacity and annual heat
input) industrial boiler monitoring requirements of §117.213,
concerning Continuous Demonstration of Compliance, in lieu
of installing CEMS or PEMS. The relatively limited situations
in which additional costs for new NO

x
monitors would be

necessary is expected to make the system cap an attractive
option for electric utilities. The requirements are parallel to
existing requirements in §117.113 and §117.213, concerning
Continuous Demonstration of Compliance.

The new §117.145, concerning Final Control Plan Procedures,
specifies certain information requirements for showing compli-
ance with the emission specifications of §117.135 or the sys-
tem cap of §117.138, to be included in a report submitted to
the executive director. The requirements are parallel to exist-
ing requirements in §117.115 and §117.215, concerning Final
Control Plan Procedures.

The new §117.147, concerning Revision of Final Control Plan,
allows the owner or operator to submit a revised final control
plan, provided that the revised plan continues to demonstrate
compliance with the appropriate emission limits and the final
compliance dates.

The new §117.149, concerning Notification, Recordkeeping,
and Reporting Requirements, specify the required start-up
and shutdown records, notification, reporting of test results,
annual reports, and recordkeeping for electric power boilers
and stationary gas turbines. The requirements are parallel to
existing requirements in §117.119 and §117.219, concerning
Notification, Recordkeeping, and Reporting Requirements.

The new §117.260, concerning Cement Kiln Definitions, adds
definitions of clinker, long dry kiln, long wet kiln, portland
cement, portland cement kiln, precalciner kiln, and preheater
kiln.

The new §117.261, concerning Applicability, specifies the five
counties (Bexar, Comal, Ellis, Hays, and McLennan) in which

the new portland cement kiln requirements apply. These are the
counties in east and central Texas in which existing portland
cement kilns are located. Inclusion of new cement kilns is
not necessary because the BACT requirements of new source
review permitting will ensure that NO

x
emissions are adequately

controlled at new kilns. Therefore, it is unnecessary to include
counties other than the five listed counties.

The new §117.265, concerning Emission Specifications, estab-
lishes emission limits on the basis of pounds of NO

x
per ton

of clinker produced. These emission limits are based on the
NO

x
emissions for a 30-day rolling average, and vary depend-

ing on the type of cement kiln (long wet; long dry; preheater;
preheater-precalciner; or precalciner). The emission limits are
based on those described in the EPA’s notice of proposed rule-
making concerning Federal Implementation Plans to Reduce
the Regional Transport of Ozone which was published in the
October 21, 1998 issue of the Federal Register (63 FR 56394).
The EPA stated that these limits represent an average 30%
decrease in NO

x
emissions from uncontrolled levels. In order

to ensure emission reductions of approximately 30% from the
1996 emissions inventory in Ellis County, the commission has
established a more stringent limit for wet process cement kilns
in this county. To provide additional flexibility in all affected
counties yet still ensure that all reasonable emission reduction
measures have been implemented, the commission has added
an option which provides that each kiln equipped with low-NO

x

burners and mid-kiln firing is not required to meet the NO
x

emis-
sion limits.

The new §117.273, concerning Continuous Demonstration of
Compliance, requires the installation, calibration, maintenance,
and operation of a CEMS or PEMS to monitor kiln exhaust NO

x
.

Either a CEMS or PEMS is necessary in order to determine
continuous compliance with the emission limits.

The new §117.279, concerning Notification, Recordkeeping,
and Reporting, requires notification concerning CEMS or PEMS
performance evaluation and submission of any CEMS or PEMS
relative accuracy test audit. The new §115.279 also requires
monitoring records of daily NO

x
emissions, daily production of

clinker, average NO
x

emission rate (30-day rolling average),
stack sampling results, and the results of initial certification
testing, evaluations, calibrations, checks, adjustments, and
maintenance of CEMS and PEMS.

The new §117.283, concerning Source Cap, provides an alter-
native to complying with the NO

x
emission limits of §117.265.

Specifically, §117.283 allows an owner or operator to choose to
reduce total NO

x
emissions (in pounds per day (ppd)) from all

cement kilns at the account to at least 30% less than the total
NO

x
emissions (in ppd) from all cement kilns in the account’s

1996 emissions inventory. At cement plants with multiple kilns,
this will allow NO

x
emission reductions to be achieved at these

kilns in whatever manner the owner or operator considers to
be the most cost-effective and technically feasible. Any cement
kilns placed into service on or after December 31, 1999 are in-
cluded in order to allow a new cement kiln’s lower NO

x
emission

rate to be credited toward the NO
x

emission reductions needed
by older cement kilns at the same account while still achieving
the goal of an overall reduction in NO

x
emissions.

The new §117.512, concerning Compliance Schedule for Utility
Electric Generation in East and Central Texas, sets a compli-
ance date of May 1, 2003 for units owned by utilities which
are subject to the cost-recovery provisions of TUC, §39.263(b),
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and May 1, 2005 for all other units. This date allows approx-
imately three years to achieve emission compliance for units
owned by utilities which are subject to the cost-recovery provi-
sions of TUC, §39.263(b). A two-year implementation sched-
ule has been considered necessary but achievable for other
emission reduction requirements in Chapter 117. The FCAA
requires states to develop SIPs that will result in attainment
as expeditiously as practicable, and compliance with regional
NO

x
reduction rules by May 1, 2003, has been considered by

the EPA to be necessary for such expeditious attainment of the
ozone NAAQS. For EGFs, an additional year for compliance
appears necessary to allow adequate time for design engineer-
ing, equipment procurement, and installation. The commission
expects that most projects necessary to meet the new Chap-
ter 117 requirements for EGFs will be able to qualify for the
standard permit available under 30 TAC Chapter 116, §116.617
(Standard Permit for Pollution Control Projects). An additional
two years is being provided for units owned by utilities which are
not subject to the cost-recovery provisions of TUC, §39.263(b),
in order to address concerns about the availability of engineer-
ing, fabrication, and installation contractors.

The new §117.524, concerning Compliance Schedule for Ce-
ment Kilns, establishes a compliance date of May 1, 2003 for
cement kilns in Ellis County, and May 1, 2005 for cement kilns
in Bexar, Comal, Hays, and McLennan Counties. This date al-
lows approximately three years for Ellis County cement kilns
to achieve emission compliance. A two-year implementation
schedule has been considered necessary but achievable for
other emission reduction requirements in Chapter 117. Be-
cause of the unique nature of cement kilns, the commission
believes it is appropriate to allow approximately three years for
design engineering, equipment procurement, and installation.
The commission expects that most projects necessary to meet
the new Chapter 117 requirements for cement kilns will be able
to qualify for the standard permit available under 30 TAC Chap-
ter 116, §116.617 (Standard Permit for Pollution Control Pro-
jects). An additional two years is being provided for cement
kilns in Bexar, Comal, Hays, and McLennan Counties in order
to address concerns about the availability of engineering, fabri-
cation, and installation contractors.

The commission requested comments on what, if any, emission
banking and trading program should be developed to offer
alternative means of compliance for facilities required to make
NO

x
reductions for SIP purposes. The commission is exploring

the possibility of either the creation of a mass cap and trade
system or revising the existing emission banking and trading
system in Chapter 101, General Air Quality Rules, §101.29,
concerning Emissions Banking and Trading. The commission
intends to propose a comprehensive trading system during
summer 2000. The commission believes it is appropriate to
develop a holistic approach to emission trading, as opposed to
a piecemeal approach. As noted in the rule proposal preamble,
the commission is open to accepting all ideas regarding an
emission trading program. Comments on emission trading
will not be addressed as part of this rulemaking, but will be
addressed when the commission considers its banking and
trading program during summer 2000.

A mass cap and trade system would require that the com-
mission allocate allowances to participating facilities. Each al-
lowance would be an authorization to emit a specific amount of
NO

x
, for example 100 tons. Each participating facility would be

required to have allowances equal to or greater than its emis-

sions during a specific control period. The control period could
be identified as an ozone season, a 12-month period, or some
other appropriate period. Allowances could be traded from one
facility to another so a facility that reduced emissions below
its allotted allowances could sell excess allowances to another
facility or a broker. Additionally, a facility that finds required re-
ductions to be cost-prohibitive can purchase equivalent credits
to meet its burden of compliance. This option would require
monitoring and reporting on a regular basis to assure that com-
pliance with the allowances is met. This system would put a cap
on all emissions from participating facilities. Participation in this
type of system is usually mandatory to insure that participating
facilities must comply with equivalent emission requirements.
An allowance trading system could be similar to the Emissions
Banking and Trading of Allowances System adopted on Decem-
ber 16, 1999 under Subchapter H of Chapter 101, implementing
the allowance trading requirements of SB 7. (See the January
7, 2000 issue of the Texas Register (25 TexReg 128).)

The existing emission reduction credit (ERC) and discrete ERC
(DERC) trading systems are based on the concepts of open
market systems. Participation is not mandatory; facilities have
the option of either complying with the emission standard or
using emission credits to offset the emission standard. Those
sources choosing to participate in the open market system
would quantify their reductions from a set baseline. These
reductions could then be purchased and used by other sources
to satisfy their NO

x
reduction obligation.

If a mass cap and trade system were proposed, the commission
requested comment on the following issues: trading restrictions;
expiration of allowances; addition of new sources into the
system; initial allotment of allowances; and relationship to
federal new source review permitting (prevention of significant
deterioration (PSD) and nonattainment).

If the existing trading program is relied on to provide flexibility,
the commission requested comments on what changes need to
be made to address the following issues: insuring that banked
emissions are not also used towards any SIP demonstration
(double counting); usability of the trading system; and baseline.

The commission requested comments on these issues and any
other issues that might be relevant to the development of an
emission banking and trading program. Since the commission
is not proposing a program at this time, this rule adoption
preamble does not include an analysis of the comments on this
issue. The purpose of soliciting these comments is to assist the
commission in the development of an emission banking and
trading program. The commission held stakeholder meetings
to discuss the comments received and solicit input before
formally proposing an emissions banking and trading program,
estimated to occur sometime during summer 2000.

EFFECT ON SITES SUBJECT TO THE FEDERAL OPERAT-
ING PERMITS PROGRAM

Since 30 TAC Chapter 117 is an applicable requirement under
30 TAC Chapter 122, owners or operators subject to the Federal
Operating Permit Program must, consistent with the revision
process in Chapter 122, revise their operating permit to include
the revised Chapter 117 requirements for each emission unit
affected by the revisions to Chapter 117 at their site.

FINAL REGULATORY IMPACT ANALYSIS

The commission has reviewed the rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
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§2001.0225, and has determined that the rulemaking meets
the definition of a "major environmental rule" as defined in that
statute. "Major environmental rule" means a rule the specific
intent of which is to protect the environment or reduce risks
to human health from environmental exposure and that may
adversely affect in a material way the economy, a sector of
the economy, productivity, competition, jobs, the environment,
or the public health and safety of the state or a sector of the
state. The amendments to Chapter 117 will require emission
reductions from cement kilns and utility electric boilers and
stationary gas turbines in attainment counties in east and
central Texas. The rules are intended to protect the environment
and may have adverse effects on certain EGFs and cement kilns
which could be considered a sector of the economy.

Although the amendments meet the definition of a "major envi-
ronmental rule" as defined in the Texas Government Code, they
do not meet any of the four applicability requirements listed in
§2001.0225(a). Specifically, the emission limitations and con-
trol requirements within this rulemaking were developed in or-
der to meet the NAAQS for ozone set by EPA under FCAA,
§109, and therefore meet a federal requirement. States are
primarily responsible for ensuring attainment and maintenance
of the NAAQS once EPA has established them. Under FCAA,
§110 and related provisions, states must submit, for approval by
EPA, SIPs that provide for the attainment and maintenance of
NAAQS through control programs directed to sources of the pol-
lutants involved. The commission has performed photochemical
grid modeling which predicts that the controls required by these
rules will result in reductions in ozone formation in one or more
nonattainment areas in Texas. This rulemaking is not an ex-
press requirement of state law, but was developed specifically
in order to meet the air quality standards established under fed-
eral law as NAAQS. Specifically, this rulemaking is intended to
help bring ozone nonattainment areas into compliance, and to
help keep attainment and near-nonattainment areas from going
into nonattainment. The rulemaking does not exceed a stan-
dard set by federal law, exceed an express requirement of state
law (unless specifically required by federal law), or exceed a
requirement of a delegation agreement. The rulemaking was
not developed solely under the general powers of the agency,
but was specifically developed to meet the air quality standards
established under federal law as the NAAQS and authorized
under Texas Clean Air Act (TCAA), §§382.011, 382.012, and
382.017. Comments received during the comment period re-
garding the draft regulatory impact analysis (RIA) are addressed
in the SECTION BY SECTION ANALYSIS section of this pream-
ble.

TAKINGS IMPACT ASSESSMENT

The commission has completed a takings impact assessment
for this rulemaking. The following is a summary of that
assessment. The rules requires NO

x
emission reductions

from cement kilns located in Bexar, Comal, Ellis, Hays, and
McLennan Counties. The rules also require NO

x
emission

reductions from utility electric power boilers and stationary gas
turbines that generate electric energy for compensation owned
or operated by an electric cooperative, independent power
producer, municipality, river authority, or public utility located
in Atascosa, Bastrop, Bexar, Brazos, Calhoun, Cherokee,
Fannin, Fayette, Freestone, Goliad, Gregg, Grimes, Harrison,
Henderson, Hood, Hunt, Lamar, Limestone, Marion, McLennan,
Milam, Morris, Nueces, Parker, Red River, Robertson, Rusk,
Titus, Travis, Victoria, and Wharton Counties.

The rules are one element of the DFW Attainment SIP as well
as part of a new strategy to meet the NAAQS for ground-
level ozone. The strategy is necessary to reduce overall
background levels of ozone in order to assist in keeping ozone
attainment areas and near-nonattainment areas in compliance
with federal ozone standards. The strategy and the modeling
supporting it are discussed in other sections of this preamble.
Promulgation and enforcement of the rule amendments may
possibly burden private real property because the permanent
installation of new equipment, such as low- NO

x
burners or

post-combustion controls, may be necessary to comply with
the new requirements. Although the rules do not directly
prevent a nuisance or prevent an immediate threat to life or
property, they do prevent a real and substantial threat to public
health and safety and fulfill a federal mandate under §110 of
the 1990 Amendments to the FCAA. Specifically, the emission
limitations and control requirements within this rulemaking were
developed in order to meet the NAAQS for ozone set by the
EPA under §109 of the FCAA. States are primarily responsible
for ensuring attainment and maintenance of NAAQS once the
EPA has established them. Under §110 of the FCAA and
related provisions, states must submit, for approval by the
EPA, SIPs that provide for the attainment and maintenance of
NAAQS through control programs directed to sources of the
pollutants involved. Therefore, the purpose of this rulemaking
is to meet the air quality standards established under federal
law as NAAQS. Consequently, the following exemption applies
to these rules: an action reasonably taken to fulfill an obligation
mandated by federal law.

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW

The commission has determined that this rulemaking relates
to an action or actions subject to the Texas Coastal Manage-
ment Program (CMP) in accordance with the Coastal Coor-
dination Act of 1991, as amended (Texas Natural Resources
Code, §§33.201 et seq.), and the commission’s rules in 30
TAC Chapter 281, Subchapter B, concerning Consistency with
Texas Coastal Management Program. As required by 31 TAC
§505.11(b)(2) and 30 TAC §281.45(a)(3), relating to actions and
rules subject to the CMP, commission rules governing air pollu-
tant emissions must be consistent with the applicable goals and
policies of the CMP. The commission has reviewed this action
for consistency with the CMP goals and policies in accordance
with the regulations of the Coastal Coordination Council. For
this rulemaking, the commission has determined that the rules
are consistent with the applicable CMP goal expressed in 31
TAC §501.12(1) of protecting and preserving the quality and
values of coastal natural resource areas, and the policy in 31
TAC §501.14(q), which requires that the commission protect air
quality in coastal areas. This rulemaking is intended to reduce
overall emissions of NO

x
from cement kilns and electric utility

boilers and stationary gas turbines. This action is consistent
with the CMP because it does not authorize any new emissions
and will reduce existing emissions of NO

x
. No comments were

received during the comment period regarding the consistency
of the rulemaking with the CMP goals and policies.

HEARING AND COMMENTERS

Public hearings on this proposal were held on January 24, 2000
in El Paso; on January 25, 2000 in Austin; on January 26,
2000 in Longview and Irving; on January 27, 2000 in Dallas
and Lewisville; on January 28 in Fort Worth; on January 31,
2000 in Beaumont and Houston; and on February 9, 2000 in
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Denton. The comment period was originally scheduled to close
on February 1, 2000, but was extended until 5:00 p.m. on
February 14, 2000. (See the January 21, 2000 issue of the
Texas Register (25 TexReg 461).)

Sixty-two commenters submitted oral testimony on this pro-
posal. Six hundred twenty commenters submitted written tes-
timony on the proposal. Alamo Cement Company (Alamo);
Capitol Cement, a division of Capitol Aggregates, Ltd (Capi-
tol); Cemex USA (Cemex); Texas Industries, Inc. (TXI); Texas-
Lehigh Cement Company; and North Texas Cement Company
(North Texas) submitted joint comments as TNACC. The Sierra
Club - Dallas Regional Group; Greater Fort Worth Sierra Club
(GFWSC); Downwinders At Risk (DAR); Sustainable Economic
and Environmental Development (SEED); Texas Campaign for
the Environment; Texas Clean Water Action (TWCA); and Texas
Public Citizen (TPC) submitted joint comments and will be re-
ferred to as Dallas Sierra Club. The City of Denton and the City
of Garland submitted joint comments and will be referred to as
Denton/Garland. The Senior Citizens Alliance of Tarrant County
(SCATC) and the Senior Political Action Committee (SPAC) sub-
mitted joint comments and will be referred to as SCATC/SPAC.
The Texas Public Power Association (TPPA) and Environmental
Defense (ED) submitted joint comments and will be referred to
as TPPA/ED.

Nine individuals supported the proposed revisions, while three
individuals opposed the proposed revisions. Alamo; American
Lung Association of Texas (ALAT); City of Austin d/b/a Austin
Energy (Austin); DeSoto City Council Member James Billion
(Billion); Brazos Electric Power Cooperative (Brazos); Bryan
Texas Utilities (Bryan); Capitol; Cemex; the Center for Energy
and Economic Development (CEED); Central and South West
Services, Inc. (CSW); Citizens for a Safe Environment (CSE);
City Public Service of San Antonio (CPS); Clean Air Action Cor-
poration (CAAC); the City of Cleburne (Cleburne); City of Dallas
(Dallas); Dallas Sierra Club; DAR; Denton City Council Mem-
ber Mark Burroughs (Burroughs); Denton/Garland; Dow Chem-
ical Company (Dow); Duncanville City Council Member Judy
Richards (Richards); the Ellis County Cement Industry (ECCI);
ED; Engine Manufacturers Association (EMA); EPA; Fort Worth
Chamber of Commerce (FWCC); State Representative Toby
Goodman (Goodman); GFWSC; Green Party of Tarrant County
(GPTC); Cedar Hill City Council Member Amanda Hall (Hall);
Holnam Texas Limited Partnership (Holnam); League of Women
Voters of Dallas (LWVD); League of Women Voters of Tarrant
County (LWVTC); League of Women Voters of Texas (LWVTX);
Lower Colorado River Authority (LCRA); State Representative
Tommy Merritt (Representative Merritt); Neighbors for Neigh-
bors (NFN); North American Coal Corporation (NACC); Ontario
Power Generation (OPG); Reliant Energy (Reliant); Sabine Min-
ing Company (Sabine); San Miguel Electric Cooperative, Inc.
(San Miguel); Sierra Club - Lone Star Chapter (SCLSC); North
Texas Clean Air Steering Committee (Steering Committee); Tar-
rant Coalition for Environmental Awareness (TCEA); Tenaska
III Texas Partners (Tenaska); Texas Chemical Council (TCC);
Texas Mining and Reclamation Association (TMRA); Texas Mu-
nicipal Power Agency (TMPA); NAACP - Texas State Confer-
ence (NAACP); TNACC; TPC; TPPA/ED; Turner, Mason, and
Company (Turner); TWCA; TXU Electric Company (TXU); City
of Tulsa (Tulsa); City of Tyler (Tyler); and 594 individuals gener-
ally supported the proposed revisions but suggested changes or
clarifications. Cemex and Capitol supported the comments sub-
mitted by TNACC. Brazos and CPS supported the comments
submitted by TPPA/ED. Dallas Sierra Club’s comments included

the Citizen’s Implementation Plan for Cleaner Air in DFW (Jan-
uary 2000). ALAT, CSE, LWVD, SCLSC, and 184 individuals
expressed support for this plan.

ANALYSIS OF TESTIMONY

CEED, CPS, CSW, Holnam, NACC, Sabine, TMRA, TNACC,
and TXU commented on the draft RIA. CEED, CPS, Holnam,
NACC, TNACC, and TXU stated that the proposed rules were
not evaluated in accordance with the analysis requirements
for a major environmental rule. CEED, CPS, CSW, Holnam,
NACC, Sabine, TMRA, TNACC, and TXU stated that the com-
mission should perform a regulatory analysis and prepare a
detailed economic analysis as required by Texas Government
Code, 2001.0225. TNACC commented that The Senate Nat-
ural Resources Committee, Interim Report to the 75th Leg-
islature, Use of Cost Benefit Analysis in Environmental Regu-
lation(September 1996) regarding §2001.0225 states on page
8 that "[t]he heightened scrutiny approach would be applied
only to the environmental regulations that are not specifically
required by federal law, a federally-delegated program agree-
ment or an express requirement of state law. Obviously, if the
agency has no discretion about whether to adopt regulations, it
should not be required to prepare a heightened scrutiny docu-
ment." (TNACC’s emphasis added) TXU urged the commission
to perform a cost-benefit analysis with reductions at different in-
tervals between 25% and 50% for electric utilities. TXU stated
that Texas Government Code, §2001.0224(5), also requires a
cost-benefit note and commented that Texas Health and Safety
Code, TCAA, §382.011 and §382.024, require the commission
to take into account the economic feasibility and reasonable-
ness.

While CEED, CSW, Holnam, NACC, and TXU agreed that the
proposed NO

x
limits are not specifically required by state law,

CEED, CPS, CSW, Holnam, NACC, and TNACC asserted that
the proposed rules are not specifically required by federal law
because the FCAA does not set out specific rules that states
must implement the NAAQS, but instead provides broad direc-
tives regarding how states must go about obtaining compliance
with the NAAQS. TNACC stated that the NAAQS do not provide
in and of themselves any standards applicable to the regulated
community, and that a state with an approved SIP has broad
flexibility on how to meet the NAAQS. CPS asserted that the
proposal exceeds a standard set by federal law, such as the
acid rain deposition control program of 40 CFR 76 (Acid Rain
Nitrogen Oxides Emission Reduction Program). TNACC stated
that the commission failed to cite "an ’express requirement of
state law’ that justifies the promulgation of the proposed rule
without complying with the mandates of §2001.0225."

TNACC and TXU stated that the rules were proposed solely un-
der the under the general powers of the commission and noted
that the rule proposal preamble states that the rules were pro-
posed under Texas Health and Safety Code, TCAA, §382.011,
concerning General Powers and Duties, which provides the
commission with the authority to establish the level of quality
to be maintained in the state’s air and the authority to control
the quality of the state’s air; §382.017, concerning Rules, which
provides the commission with the authority to adopt rules con-
sistent with the policy and purposes of the TCAA; and §382.012,
concerning State Air Control Plan, which requires the commis-
sion to develop plans for protection of the state’s air, such as the
SIP. TNACC stated that none of these provisions is an express
requirement of state law to adopt NO

x
emission reductions for

the cement industry.
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CEED, CPS, CSW, Holnam, and NACC further stated that
because Texas Government Code, §2001.0225(a)(2), requires
that rules not expressly required by state law must be specifi-
cally required by federal law and not merely developed to meet
federal law, the commenters believed that the requirements of
§2001.0225 do apply to the proposed rules. Holnam asserted
that to allow the commission to claim that it is not required to
conduct a regulatory analysis and prepare a draft impact analy-
sis for any rule specifically developed to meet the NAAQS would
render §2001.0225 meaningless because the commission could
argue that any of its rules are somehow related to its efforts
to meet the NAAQS. CPS stated that the absence of an RIA
"serves to frustrate the intent of the Legislature in enacting sec-
tion §2001.0225." CSW asserted that the commission will not be
able to comply with the procedural requirements of Texas Gov-
ernment Code, §2001.033 and §2001.035, because inadequate
technical and scientific support exists for the proposal, espe-
cially the NO

x
limits for coal-fired power plants. TNACC stated

that the proposed rules are invalid because the commission
"proposed these rules without quantifying the costs and bene-
fits or describing reasonable alternative methods for achieving
the purpose of the rule, as required by §2001.0225."

Although the commission has determined that this is a major
environmental rule because it may adversely impact in a
material way a sector of the economy, the commission is not
required to perform an RIA because the rules do not meet any
of the criteria listed in Texas Government Code, §2001.0225(a).
The rules do not exceed a standard set by federal law or
state law. The standard in this case is the NAAQS for ozone.
The state is required to demonstrate compliance with this
standard under federal law, 42 USC 7410, and under state law,
TCAA, 382.012. As shown in the modeling for the SIP that
is associated with this control strategy, the state is requiring
no more emission reductions than absolutely required to meet
the standard. Additionally, these rules would not exceed a
requirement of a delegation agreement or contract with the
federal government because none exists on this topic. Finally,
the rules have not been proposed under the general powers of
the agency but instead have been proposed under the specific
state laws found in TCAA, §§ 382.011, 382.012, and 382.017.
Section 382.012 is a specific requirement to maintain the SIP.

The commenters have stated that the commission cannot avoid
the requirement to perform an RIA simply by saying that if a rule
is needed for SIP purposes, then the rule is federally mandated.
Section 7410 of the FCAA requires states to adopt a SIP which
provides for "implementation, maintenance, and enforcement"
of the primary NAAQS in each air quality control region of
the state. While §7410 does not require specific programs,
methods, or reductions in order to meet the standard, state
SIPs must include "enforceable emission limitations and other
control measures, means or techniques (including economic
incentives such as fees, marketable permits, and auctions of
emissions rights), as well as schedules and timetables for
compliance as may be necessary or appropriate to meet the
applicable requirements of this chapter," (meaning Chapter 85,
Air Pollution Prevention and Control). It is true that the FCAA
does require some specific measures for SIP purposes, like
the inspection and maintenance program, but those programs
are the exception, not the rule, in the SIP structure of the
FCAA. The provisions of the FCAA recognize that states are
in the best position to determine what programs and controls
are necessary or appropriate in order to meet the NAAQS.
This flexibility allows states, affected industry, and the public,

to collaborate on the best methods for attaining the NAAQS
for the specific regions in the state. Even though the FCAA
allows states to develop their own programs, this flexibility does
not relieve a state from developing a program that meets the
requirements of §7410. Thus, while specific measures are not
generally required, the emission reductions are required. States
are not free to ignore the requirements of §7410 and must
develop programs to assure that the nonattainment areas of
the state will be brought into attainment on schedule. Therefore,
adopting the SIP rules is specifically required by federal law.

Additionally, the legislative history contradicts the conclusion of
the commenters that a full RIA is required of these rules. The
requirement to provide a fiscal analysis of proposed regulations
in the Texas Government Code were amended by Senate
Bill 633 (SB 633) during the 75th Legislative Session. The
intent of SB 633 was to require agencies to conduct an RIA
of extraordinary rules. These are identified in the statutory
language as major environmental rules that will have a material
adverse impact and will exceed a requirement of state law,
federal law, or a delegated federal program, or are adopted
solely under the general powers of the agency. With the
understanding that this requirement would seldom apply, the
commission provided a cost estimate for SB 633 that concluded
"based on an assessment of rules adopted by the agency in
the past, it is not anticipated that the bill will have significant
fiscal implications for the agency due to its limited application."
The commission also noted that the number of rules that would
require assessment under the provisions of the bill was not
large. This conclusion was based, in part, on the criteria
set forth in the bill that exempted proposed rules from the
full analysis unless the rule was a major environmental rule
that exceeds a federal law. As discussed above, the FCAA
does not require specific programs, methods, or reductions in
order to meet the NAAQS; thus, states must develop programs
for each nonattainment area to ensure that area will meet
the attainment deadlines. Because of the ongoing need to
address nonattainment issues, the commission routinely adopts
SIP rules. The legislature is presumed to understand this
federal scheme. If each rule proposed for inclusion in the
SIP was considered to be a major environmental rule that
exceeds federal law, then every SIP rule would require the full
RIA contemplated by SB 633. This conclusion is inconsistent
with the conclusions reached by the commission in its cost
estimate and by the Legislative Budget Board (LBB) in its
fiscal notes. Since the legislature is presumed to understand
the fiscal impacts of the bills it passes, and that presumption
is based on information provided by state agencies and the
LBB, the commission believes that the intent of SB 633 was
only to require the full RIA for rules that are extraordinary
in nature. While the SIP rules will have a broad impact,
that impact is no greater than is necessary or appropriate to
meet the requirements of the FCAA. For these reasons, rules
adopted for inclusion in the SIP fall under the exception in
Texas Government Code, §2001.0225(a), because they are
specifically required by federal law.

CPS and CSW asserted that the commission had not provided
a "reasoned justification" for the proposal. CSW and NACC
asserted that consequently the commission can not finalize
the Chapter 117 rule proposal and that the proposal must be
withdrawn and reproposed.

The commission has provided a "reasoned justification" for the
rules in this adoption package as required by Texas Government
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Code, §2001.033. Only a brief explanation of the rule is
required upon proposal in addition to other elements such
as the fiscal note and public benefit evaluations. See Texas
Government Code, §2001.024. Both the rule proposal and
adoption meet all of the requirements of the Administrative
Procedure Act (APA). Therefore, it is not required that this rule
be withdrawn and reproposed.

Austin, Brazos, Bryan, CAAC, Capitol, CEED, CSW, Dow, ED,
Holnam, LCRA, LWVTX, NACC, OPG, Reliant, San Miguel,
Tenaska, TCC, TMPA, TNACC, TPPA/ED, and TXU urged the
commission to adopt a regional NO

x
trading program as soon

as possible and provided suggestions they wished included in
such a program. Brazos suggested that the commission delay
adoption of the proposed Chapter 117 rules such that a banking
and trading rule could be adopted concurrently.

As noted earlier in this preamble, comments on emission trading
will not be addressed as part of this rulemaking, but will be
addressed when the commission considers its banking and
trading program during summer 2000. The commission held
stakeholder meetings to discuss the comments received and
solicit input before formally proposing an emissions banking and
trading program, estimated to occur sometime during summer
2000. The commission’s goal is to adopt rules for an emissions
banking and trading program no later than December 2000.
Due to APA constraints, the commission must file final action
on the Chapter 117 with the Texas Register no later than
June 30, 2000 or the proposal will be automatically withdrawn.
Additionally, if the commission delayed adoption of the proposed
Chapter 117 rules such that banking and trading rules could
be adopted concurrently, the commission would be unable
to submit the final Chapter 117 rules to the EPA with the
DFW Attainment SIP by the April 30, 2000 deadline, thereby
potentially resulting in sanctions under the FCAA.

CAAC and nine individuals expressed concern about enforce-
ment of the proposed rules, and three of these individuals rec-
ommended high penalties for noncompliance.

The commission agrees that adequate enforcement is critical to
the success of the program. As with all of its rules, the com-
mission will enforce the requirements after the compliance date
and take appropriate action for noncompliance situations.

CEED, CPS, NACC, and TXU commented that power plants
in east and central Texas comprise only part of the inventory
of NO

x
emission sources. CEED stated that the commission

should consider requiring reductions at other NO
x

sources
before requiring power plants to reduce NO

x
emissions. NACC

stated that coal-fired EGFs in east and central Texas emit
709 tpd of NO

x
(based on 1998 EPA CEMS data), while

elevated point sources which are largely exempt emit 420
tpd or nearly 60% as much as coal- fired EGFs. CPS,
CWS, LWVTC, NACC, Steering Committee, SCATC/SPAC,
TXU, and two individuals stated that emission reductions should
be required in east and central Texas from larger stationary
sources of NO

x
other than cement kilns and power plants.

One of the individuals recommended a 90% NO
x

reduction
requirement for all major sources in the eastern half of the
state. Tyler supported obtaining additional NO

x
reductions from

larger stationary sources of NO
x
other than power plants that are

beneficial in helping to meet the ozone standard. CPS further
suggested that under a broad cap-and-trade program these
non-utility point sources could easily be required to achieve a
specified percentage reduction in NO

x
. CSW believed that it

was "arbitrary, improper, and unfair" that the proposed rules
only apply to EGFs and cement kilns, and stated that other
NO

x
source categories are responsible for about 33% of the

total point source NO
x

emissions in east and central Texas and
potentially cause more ozone in nonattainment areas due to
their proximity to these areas.

Cemex and TNACC stated that cement plants in east and
central Texas comprise only part of the inventory of NO

x

emission sources. Cemex stated that the commission should
not include cement plants in central Texas as part of a regional
strategy to reduce NO

x
emissions, while TNACC asserted that

the cement industry was arbitrarily targeted for NO
x

reductions.
TNACC stated that the nine cement plants targeted by the
rules emit only 56.12 tpd and are less than 5.0% of the total
NO

x
emissions from point sources in the 95 east and central

Texas attainment counties. TNACC also suggested that cement
plant emissions are insignificant compared to EGF emissions
in these counties. Finally, TNACC stated that none of the nine
cement plants targeted by the rules are in counties that are
nonattainment for ozone and suggested that this demonstrates
that something other than cement kiln NO

x
emissions are

responsible for the nonattainment status of DFW and other
ozone nonattainment areas.

Commission staff reviewed the 1997 emissions inventory and
note that 12 of the 13 largest stationary NO

x
sources in the 95

east and central Texas attainment counties are power plants.
In fact, the category of electric utilities (Standard Industrial
Classification (SIC) code 4911) is the largest stationary source
of NO

x
emissions in these counties. Therefore, the commission

does not agree with CEED’s contention that reductions from
non- utility NO

x
sources should be required before power plants.

Commission staff reviewed the 1997 emissions inventory and
note that cement plants represent 26.1% of the permitted
non-utility stationary NO

x
sources in the 95 east and central

Texas attainment counties and 13.7% of the total (permitted
and grandfathered) non-utility stationary NO

x
sources in these

counties. Because cement plants are one of the largest
stationary sources of NO

x
emissions in the east and central

Texas and because modeling has demonstrated that NO
x

reductions from these sources are beneficial for meeting the
one-hour ozone standard in DFW as well as in the east and
central Texas counties, the commission believes it is appropriate
to include these cement plants as part of a regional strategy to
reduce NO

x
emissions.

The commission agrees that non-utility NO
x

sources should
also be targeted and has already done so. For example,
the commission is adopting NO

x
limits for cement kilns and

has negotiated agreed orders with other major non-utility NO
x

sources in these counties which will result in substantial NO
x

reductions. The commission may consider future rulemaking to
address possible NO

x
emission reductions from non-utility, non-

cement kiln stationary point sources. As noted earlier in this
preamble, the commission expects to propose a banking and
trading program during summer 2000.

Regarding TNACC’s last comment, the commission notes
that TNACC is in effect suggesting that NO

x
emissions from

cement kilns do not contribute to ozone formation in the
ozone nonattainment areas. The commission believes that
the modeling and monitoring data described elsewhere in this
preamble demonstrate that NO

x
emissions from cement kilns do
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in fact contribute to ozone formation in the ozone nonattainment
and near-nonattainment areas.

TNACC stated that mobile source emissions are the source of
ozone problems in DFW and other ozone nonattainment areas
and stated that until mobile source emissions are dramatically
reduced, additional point source controls are a questionable
measure.

Mobile source emissions make varying contributions to ozone
formation in the ozone nonattainment and near-nonattainment
areas. There is no question that the largest contributor of ozone
precursors in DFW is the mobile source category, but there is
no basis for TNACC’s conclusion that point source controls are
not beneficial in making progress toward attaining the ozone
NAAQS, as demonstrated by the modeling described elsewhere
in this preamble. The commission agrees that mobile source
emissions need to be reduced and has incorporated a variety of
state and federal mobile source rules which will result in cleaner-
burning gasoline, cleaner-burning diesel fuel, cleaner heavy
diesel equipment, cleaner large gasoline engines, cleaner
new motor vehicles, an improved program for inspection and
maintenance of motor vehicles, and a voluntary scrappage
program to retire high-emitting motor vehicles.

TNACC stated that the cement industry was targeted as part of
the commission’s ozone strategy solely because a set of con-
trols developed by the Steering Committee for addressing the
ozone nonattainment status in DFW included a recommenda-
tion for up to 50% NO

x
reductions from Ellis County cement

kilns. TNACC expressed concern that Ellis County was not
represented on the Steering Committee and suggested that the
Ellis County cement plants were targeted because they are not
in the DFW ozone nonattainment area, even though the Steer-
ing Committee’s consultant, Environ, "believed the contribution
of Ellis County cement plants to the DFW Area ozone problem
to be negligible."

The commission disagrees with the commenter. The Ellis
County cement plants were targeted as part of the DFW ozone
control strategy because the modeling described earlier in this
preamble revealed that these plants are contributing to the DFW
ozone problem and that reductions from this industry are ben-
eficial in making progress toward attaining the ozone standard.
While it is true that the modeling performed by Environ incor-
porates some improvements over the commission’s earlier re-
gional modeling analyses, the commission does not agree that
Environ’s work supercedes the earlier work. Environ’s analysis
in no way contradict’s the commission’s conclusions that a 50%
reduction in point source NO

x
emissions would lead to reduc-

tions in peak ozone of between 14 and 27 ppb.

CEED, CSW, NACC, and TNACC commented on the discussion
in the rule proposal preamble concerning improvements in the
eight-hour ozone levels in Tyler, Longview, Austin, and much
of the upper Texas Coast. CEED, CSW, NACC, and TNACC
stated that no eight-hour standard exists because this standard
has been struck down in federal court.

It is true that the EPA may be unable to enforce the eight-
hour ozone standard pending a decision by the United States
Supreme Court. The modeling to which the commenters refer
was analyzed for both the one-hour and the eight-hour ozone
standards, and the benefits in one-hour ozone concentrations
are accompanied by a corresponding improvement in eight-
hour ozone levels. The modeling indicates that controls which
reduce all elevated point source NO

x
emissions by 50% in east

and central Texas will reduce peak one-hour ozone between 14
and 27 ppb at specific locations in the region, depending on
the modeling day. The one-hour ozone benefits stretch across
the east and central Texas counties and average six to seven
ppb. Based on a one-hour exceedance design value of 128
ppb, the projected benefits of 50% point source NO

x
reductions

in the attainment counties of east and central Texas may be
large enough to prevent some areas from being reclassified
as not attaining the one- hour ozone NAAQS. It is the FCAA
requirement for meeting the one-hour standard that forms the
basis for the regional NO

x
control requirements.

CSW and TNACC also stated that it is inappropriate for one
of the rulemaking purposes to be a decrease in one-hour
ozone concentrations in the attainment counties of east and
central Texas because these one-hour ozone concentrations are
currently below the one-hour ozone NAAQS.

As noted earlier in this preamble, additional modeling was
completed by commission staff assessing the potential benefits
of regional NO

x
reductions in the attainment counties of east

and central Texas. This modeling indicates that controls which
reduce all elevated point source NO

x
emissions by 50% in the

region will reduce peak one- hour ozone between 14 and 27 ppb
at specific locations in the region, depending on the modeling
day. The one-hour ozone benefits stretch across the east and
central Texas counties and average six to seven ppb. Based on
a one-hour exceedance design value of 128 ppb, the projected
benefits of 50% point source NO

x
reductions in the attainment

counties of east and central Texas may be large enough to
prevent some areas from being reclassified as not attaining the
one-hour ozone NAAQS.

The primary purposes of the rulemaking are: 1) to help the
BPA, DFW, and HGA ozone nonattainment areas move closer
to reaching attainment with the ozone NAAQS; and 2) to
reduce overall background levels of ozone in order to assist in
keeping ozone attainment areas and near-nonattainment areas
in compliance with the federal ozone standards. This regional
NO

x
reduction strategy provides a concurrent benefit of reduced

peak one-hour ozone levels in much of east and central Texas.
The commission believes that it is appropriate to include a
description of these benefits in this preamble.

TXU commented on the discussion in the preamble which stated
that the commission’s modeling staff ran several sensitivity
analyses for Texas using a regional modeling setup based on
the COAST study, and that one modeling scenario, OTAG 5c,
consisting of reductions across the domain (60% reduction of
point source NO

x
, 30% reduction of low-level NO

x
, and 30%

reduction of VOC), indicated that modeled reductions would
reduce peak eight-hour ozone by as much as 20 ppb throughout
most of the eastern half of Texas. TXU stated that the OTAG
regional modeling is only a sensitivity model and is not capable
of determining appropriate control levels for a SIP. TXU asserted
further that the OTAG 5c study is of little value because the
modeled domain reductions (60% reduction of point source NO

x
,

30% reduction of low-level NO
x
, and 30% reduction of VOC) are

not the reductions being proposed in this rulemaking. TXU also
stated that the OTAG modeling was based on the eight-hour
ozone standard that has been deemed unenforceable in federal
court.

The commenter is mistaken in claiming that OTAG’s modeling
was conducted based on the eight-hour federal ozone stan-
dard. In fact, with the exception of selection of episodes, pho-
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tochemical modeling is conducted independently of the ozone
standard. The model outputs predicted ozone concentrations,
which can then be analyzed relative to any arbitrary standard.
OTAG model output was analyzed both for the one-hour and
proposed eight-hour standards.

The commenter also appears to be confused about the differ-
ence between modeling conducted by OTAG and regional mod-
eling conducted by TNRCC using the OTAG 5c scenario. As
part of the 1998 HGA SIP, the commission reported that apply-
ing the OTAG 5c strategy regionally could mitigate the reduction
required to meet the one-hour standard in the HGA area by as
much as 5.0%. While the OTAG 5c scenario is somewhat more
stringent than the proposed regional rules, the commission be-
lieves that modeling conducted with the OTAG 5c assumptions
is of significant value in assessing the potential benefits of re-
gional NO

x
reductions.

CSW and TXU commented that the sensitivity studies discussed
in the preamble are based upon old inventories, incorrect
biogenics, and have been superseded by more accurate fine
grid modeling in central and eastern Texas.

CSW and TXU correctly point out that the original modeling
has been updated to include better treatment of point source
inventories and biogenics. They are not correct that the
newer modeling uses finer grids. The objective of sensitivity
modeling is designed to determine the most effective path
toward attainment early in the modeling process. Although
the early work has been updated, that fact does not invalidate
the earlier work. Further, the updates and improvements have
not changed the original directional guidance. The numerous
point sources in central and eastern Texas still contribute large
amounts of NO

x
to the air over Texas, and NO

x
controls are still

the most effective path toward attainment.

CSW, TXU and TNACC all comment that the existing modeling
(the 1995 and 1996 DFW episodes) do not show large contri-
butions to DFW ozone directly attributable to point sources in
central and eastern Texas, and that those contributions have
not been quantified.

The commission acknowledges that the two current DFW
episodes do not show a large contribution from elevated point
sources in central and eastern Texas. However, the two
current DFW episodes were chosen to evaluate the controls
necessary in the DFW area, not specifically to demonstrate
transport. The proposed controls are based upon a body of
circumstantial evidence from aircraft measurements, seasonal
modeling, back trajectories, and statistical studies indicating
that electric generating facilities and cement kilns in central and
eastern Texas contribute to the background levels of NO

x
which

impact the DFW area. Documents explaining these additional
studies are included as appendices to the SIP.

As pointed out previously, NO
x

is the most important single
contributor to ozone formation. Although emissions from
each point source taken individually may not be significant, in
aggregate the point sources contribute to the high background
concentrations of NO

x
measured in Texas. These high levels

of NO
x

raise the concentration of ozone transported into DFW
which makes it more difficult for DFW to attain and maintain the
ozone standard. The proposed rules are designed to reduce
the high background levels of NO

x
which affect not only DFW,

but impact the ability of many other Texas cities to meet the
ozone standard as well.

ED stated that they had the University of Texas (UT) perform
regional scale modeling with 75% reductions of NO

x
and that

this modeling showed larger reductions of ozone in the DFW
area.

The regional modeling performed by UT for the commission an-
alyzed reductions of 20%, 30%, 40%, and 50% applied to all
point sources east of Interstate 35. It is not possible to evaluate
the ED/UT results without reviewing the whole modeling report.
The work that ED had performed appears to have excluded
the point sources in part of the DFW nonattainment area, but
the exact geographical extent is not clear from the information
in the comment letter. ED/UT modeled only the 1993 episode
which was the episode for urban scale modeling in the HGA
area. The 1995 and 1996 episodes which were developed for
the DFW SIP development were not modeled by ED/UT. The
maximum difference for their modeling was on September 11,
1993 with six ppb for a 50% reduction and eight ppb for a 75%
reduction. The maximum modeled one-hour ozone concentra-
tion on September 11, 1993 was 116 ppb, significantly below
the one- hour ozone NAAQS of 125 ppb. The information from
the ED/UT modeling can be added to the information already
presented for the other reduction scenarios and considered in
making the policy decision for the amount of control that should
be applied to each source category.

ED suggested that the commission include the results of the
trajectory analysis that was performed and presented at a
previous meeting.

Trajectory analyses provide insight into the path an air parcel
took prior to arriving at a monitor. However, these analyses do
not include information on quantity of source emissions, atmo-
spheric chemical reactions and ozone formation, or response of
ozone to various control strategy options. They have been con-
sidered for episode selection and development of a conceptual
model for high ozone, but should not otherwise be considered
in the core information in the SIP as they do not directly address
evaluation of control strategy options.

TNACC noted that the Complex Air Quality Model with Exten-
sions (CAMx) photochemical model has the capability of ac-
counting for the dispersion and chemical evolution of individ-
ual elevated point source plumes (for example, those emitted
from cement kilns). TNACC stated that in the commission’s
SIP modeling, the number of elevated point sources within the
entire modeling domain that were treated as individual plumes
in CAMx was limited to about 120 to reduce the computation
time and that as a result, only one cement kiln stack in El-
lis County was chosen to be modeled in CAMx as a separate
plume. The remaining cement kiln stacks in Ellis County were
assigned to the 4- kilometer (km) by 4-km modeling grid cell
within which the kilns are located. The model then assumed
that the emissions from these remaining kilns were uniformly
mixed with other emissions in the area throughout the horizon-
tal dimensions of the cell. TNACC asserted that consequently,
instead of recognizing each cement kiln plume and individually
tracking its transport and photochemical reactions as it entered
DFW, the model lost the precise location and identity of all but
one of these plumes immediately upon their release into the
atmosphere. TNACC asserted further that it was impossible
for CAMx to accurately determine either individual or collective
contributions of cement kiln plumes to ozone concentrations for
the meteorological events examined in the modeling.
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The first few sentences of the comment are true, except that
two of the cement kiln stacks in Ellis County were modeled
as discrete plumes in CAMx, not just one. These two stacks
happened to be the tallest, the two newest, and two of the
largest NO

x
sources. Therefore, they met the criteria for

treatment with the Plume-in-Grid (PiG) algorithm of the CAMx
model. The purpose of the PiG algorithm is not to enable the
tracking of transport and photochemical reactions of individual
plumes, but to provide a more realistic model for the fate of
these larger plumes as they react downwind. It should also be
noted that the vertical resolution which is maintained, with or
without PiG treatment, depends on the effective plume height
achieved by the emissions. Since these point source emissions
are modeled at various levels in the atmosphere, they are not
simply allowed to mix with all other emissions in the grid cell,
until the meteorological conditions allow such.

In the last sentence of the comment, the commenter asserts that
because the Ellis County sources were not treated individually
as PiG sources, their individual or collective contributions
cannot be accurately assessed. While there is always some
uncertainty in the modeling predictions, the analyses performed
by the commission employ the accepted methodologies for
simulating ozone formation in an urban area. By performing
CAMx model runs with and without the cement kilns included
and then taking the difference in predicted ozone contributions,
the commission has developed a reasonable assessment of
the contribution of the Ellis County cement kilns toward ozone
formation in the DFW area. More detailed analysis of these
specific sources would require a special modeling study directed
at these sources, which could be costly and could not be
completed in time for this SIP.

TNACC asserted that the commission did not analyze the
sensitivity of ozone concentrations to reductions in emissions
from the cement kilns in the modeling. TNACC commented
that the science of atmospheric photochemistry has shown
repeatedly that not all reductions in the emissions of ozone
precursors result in reductions in ambient ozone concentrations
and stated that in one of its periodic project updates on the
DFW photochemical modeling effort, the firm hired by the North
Central Texas Council of Governments (NCTCOG) to perform
the CAMx modeling stated that the real issue is not what control
measures will achieve in terms of reductions in emissions of
ozone precursors but what effect will they have in terms of ozone
formation. TNACC asserted that there is no evidence that the
commission examined each emissions control option in terms of
its part-per-billion contribution to reduced ozone concentrations
and that instead, most of the modeling scenarios included more
than one change in mitigation measures. TNACC asserted
that as a result it was not possible to determine what modeled
changes in ozone concentrations would result from each of the
proposed measures.

Analyzing the sensitivity of ozone concentrations to reductions
in emissions from cement kilns was not one of the goals of
CAMx modeling for this SIP. The commission agrees that it is
always a goal of ozone photochemical modeling to predict what
effect the combinations of ozone precursor emissions will have
in terms of ozone formation. It is not feasible for the commission
to examine each control option proposed by all interested
parties in terms of amount of predicted ozone reduced. It
is the combination of controls (not individual controls) that
affects the chemistry in an area. Therefore, the commission
does not emphasize individual control options when they are

not modeled within the likely control scenario for the entire
area. Furthermore, the effects of individual measures change,
depending upon what other control options are assumed. For
instance, the effectiveness of an individual NO

x
control measure

may increase if it is applied in concert with several other rules.
It is therefore not feasible to assess the effectiveness of each
individual proposed control measure. Hence, it is true that most
of the modeling scenarios included more than one change in
mitigation measures. It is never the intention of the commission
to single-out any one class of controls or any single area with
which to apply controls.

With regard to the commission’s use of NCTCOG modeling,
TNACC asserted that the commission did not properly treat or
sufficiently analyze the emissions from cement kilns to identify
the effectiveness of reducing their emissions. TNACC further
stated that the commission did not account for the specific
characteristics of individual cement kiln releases in its modeling
and did not analyze the sensitivity of ozone concentrations
to reductions in emissions from the cement kilns in the SIP
modeling.

The commission made a sensitivity model run with zero-out
(removal of all emissions) for the cement kilns. This information
was presented at one of the modeling oversight committee
meetings. The results of the zero-out modeling on ozone in
the DFW area were: 1) maximum concentrations were reduced
by a small amount; 2) the maximum difference found was 11
ppb; 3) the values for the aerial extent was reduced (the size
of the area of exceedance was significantly reduced); and 4)
the values for the exposure metric were significantly reduced. It
is not practical for the commission to make a sensitivity model
run for each specific control strategy. Also, by itself there may
not be a large response for the implementation of any specific
control, but it is the result of the ensemble of all controls that is
effective in reducing ozone concentrations.

TNACC stated that none of the 23 emission control scenarios
the commission modeled isolated the effects of reducing cement
kiln emissions alone. TNACC commented that the effects of
NO

x
emissions reductions in Ellis County were first modeled as

Control Strategy D11, but that Ellis County emissions were not
the only ones changed from the previous modeling. Rather, the
changes between Strategies D10 and D11 included reducing
emissions due to construction equipment start time delays and
reducing emissions due to implementation of a voluntary mobile
emissions program.

The first sentence of this comment is incorrect. At the time
of the submittal of the proposed SIP and the accompanying
rules, the commission had run 30 modeling scenarios. The
TNACC’s consultants were provided with an early modeling
scenario (D2) in which the only change was cement kiln
reductions. This scenario was not included in the SIP because
the base case was revised subsequent to strategy D2 to include
proposed controls in the surrounding areas and to make several
improvements to the modeling. If the surrounding area controls
had been included (essentially yielding a smaller background)
in the modeling of strategy D2, then the differences observed
due to Midlothian reductions could have been more pronounced.
Were the analysis to be repeated using more recent modeling
scenarios, the commission expects the results would still show
meaningful reductions in peak and aerial coverage of predicted
ozone concentrations, as did the results provided to TNACC’s
consultant. The commission drew no conclusions regarding
Ellis County from Control Strategy D11.
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TNACC also stated that in Control Strategy D19, when a 50%
reduction in Ellis County NO

x
reductions was first considered

(as opposed to a 30% reduction in Ellis County NO
x

emissions
as examined in the previous CAMx run), the following changes
were made to the CAMx inputs: building code modifications
were included, vehicle recycling was raised from 3,000 to 5,000
cars per year, construction equipment was delayed only until
8:30 a.m., no use of very low-sulfur fuel in mobile sources was
considered, and the use of low-NO

x
water heaters was added.

TNACC stated that the changes proposed for Control Strategy
D19 (which included a decrease in Ellis County cement kiln
NO

x
emissions) resulted in a modeled increase in the peak

ozone concentration of 2.5 ppb. TNACC commented that it is
impossible to tell from the modeling runs for Control Strategies
Dl8 and Dl9 how the reduction in the cement kiln emissions
affected the modeled ozone concentrations, if at all.

The commission drew no conclusions regarding Ellis County
from Control Strategy D19. It was not the intent of this scenario
to quantify ozone reductions from Ellis County.

TNACC commented that in Control Strategy D29, one of the
changes to the model inputs was to include reductions in
emissions from cement kilns in east and central Texas, based
on the proposed changes to Chapter 117. TNACC stated that
these changes resulted in a modeled peak ozone concentration
increase of 0.2 ppb. TNACC stated that it is impossible to
tell from the modeling whether reductions in emissions from
cement kilns located outside of Ellis County contributed to
DFW’s ozone problem, or whether the modeled increase in
ozone concentrations between Scenario D28 and D29 was due
to other factors.

The commission drew no conclusions regarding Ellis County
from Control Strategy D29. It was not the intent of this scenario
to quantify ozone reductions from Ellis County.

TNACC commented that limitations in the Baylor aircraft mon-
itoring may prevent the monitoring data from providing sup-
port for the proposed reductions in NO

x
emissions from ce-

ment plants in the east and central Texas region. Specifically,
TNACC asserted that Sonoma Technologies (Sonoma), the firm
the commission hired to evaluate the Baylor data, did not evalu-
ate the data from a "downwind" perspective, but instead looked
at the air flow coming into the urban areas. TNACC stated
that Sonoma’s data review was aimed at determining what was
coming into the DFW area, not where or what it was coming
from, and that Sonoma did not attempt to determine if regional
long-range transport was occurring.

Determination of long-range transport was never one of the
stated objectives of flights that Sonoma analyzed. Sonoma was
asked to review regional (i.e., East Texas) ozone production and
its contribution to ozone in and downwind of major urban areas
in Texas. Sonoma did this by comparing ozone levels measured
upwind and to ozone levels measured downwind of the DFW
area and assuming the difference was produced by the urban
area. Sonoma found that, on average (six cases), the DFW
area’s local contribution was approximately 65 ppb (or 50%).
Since Sonoma was concerned with general regional ozone
levels and not any particular wind directions, their upwind/
downwind approach was appropriate.

TNACC asserted that of the 91 Baylor flights flown, only the
data from one (Flight Number 39) indicated any real evidence
of regional transport. TNACC stated that the Flight Number
39 data allowed tracking of a sulfur dioxide (not NO

x
) plume,

thought to be from the Big Brown power plant, for approximately
80 kilometers (km) downwind, but that there was no conclusive
evidence of transport other than this one flight. TNACC
asserted that there is nothing in the Baylor aircraft monitoring
data which demonstrates that long-range transport exists at all
beyond 80 km (50 miles).

Fewer than half the flights flown by Baylor University have been
quality assured and analyzed so to say that only one out of 91
flights contained evidence of transport is inaccurate. Sonoma
was only able to track the sulfur dioxide plume from the Big
Brown power plant out to 80 km because the aircraft never
attempted to track the plume out any further on this particular
flight. Data exists to plot a NO

x
plume, but this task simply

has not been done. TNACC’s comments are based on an
incomplete review of the data. Work has been done under the
Southern Oxidants Study indicating that power plant plumes
can extend up to 200 km in the day and even longer overnight.
Regional transport can occur over hundreds of miles.

TNACC stated that the results of the Baylor aircraft monitoring
study provide no basis for concluding that ozone levels mon-
itored at the aircraft’s sampling altitude (approximately 2,000
feet) would reach the ground in the same concentrations.

Comparison of ground monitoring data with airborne pollutant
levels suggests that airborne data compares relatively well to
ground-based data. Baylor aircraft flights are planned so the
aircraft is being flown at a time and an altitude in which the
atmosphere is mixed. In these conditions, pollutant levels
can usually be assumed to be fairly uniform from ground
height all the way up to the "mixing layer." Also, the aircraft
usually performs more than one up-and-down spiral precisely
for the purpose of measuring how pollutant levels change in the
vertical. Consequently, any changes in pollutant levels can be
identified and taken into account.

TNACC also commented that the data only represent a snap-
shot in time of the concentrations of ozone, NO

x
, and other air

contaminants at an altitude of approximately 2,000 feet and that
as a result, the data do not demonstrate or even indicate what
the concentrations of such air contaminants would be at a later
time or day after mixing and/or dispersion has occurred.

While it is true that a given pollutant measurement point is only a
"snap-shot in time," the same could be said for any single mea-
surement point at ground monitoring site. Baylor University’s
airborne monitoring platform has several capabilities which al-
low it to overcome this "limitation." First, the Baylor aircraft can,
and does, fly over the same latitude and longitude coordinates
more than once in a given flight which means that it has the
ability to measure pollutants at a single point over time. Sec-
ond, since the aircraft moves, it can, and does, track a particular
"parcel" of air throughout the day as it moves through a geo-
graphic area and disperses. Third, because the aircraft can
climb and descend, it can, and does, measure vertical changes
in pollutant levels. Additionally, the aircraft is often flown during
a time of the day when the atmosphere is relatively well-mixed
so that differences with ground-based monitors can be further
minimized.

TNACC further stated that meteorological conditions (e.g., wind
speed and direction) associated with the aircraft monitoring
were not always known or were so variable as to limit or
eliminate the value of the data for the proposed NO

x
emission

limits. As examples, TNACC cited the descriptions of Flight
Number 61 (flown on July 17, 1998), which it stated was
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the primary basis for the commission staff’s belief that NO
x

emissions from point sources in the Tyler/Longview area are
contributing to ozone concentrations in DFW, and of Flight
Number 42 (flown on August 28,1997), which was also flown
around the Tyler/Longview area. TNACC commented that the
descriptions state that "there are no data available to describe
the winds [direction or speed] at 2,000 feet, the aircraft altitude,"
and that during the flight, surface winds shifted quite a bit, both
in time and over space. TNACC commented that both flight
descriptions stated that "conclusions about source attribution
during the flight are necessarily tentative."

While it is true that having wind data collected by the aircraft
during its flight is the preferred mode of operation, the inability
to do so does not prevent the Baylor aircraft from providing
important information. Indeed, the commenter is only able to
cite two examples where conclusions were rendered tentative
by the lack of such data. When this is put in the context of
the number of flights analyzed by Sonoma, it becomes clear
that existing data is sufficient to allow analysts to reach firm
conclusions in the large majority of cases. Also, additional
resources such as ground monitoring data, meteorological
models, and radar data can provide important wind information
needed to interpret flight data.

TNACC stated that the aircraft monitoring data do not indicate
whether, and if so, how much, the proposed cement kiln NO

x

emissions reductions will reduce one-hour ozone concentra-
tions in DFW or any other area of the state. TNACC stated
that the data do not indicate what percentage of NO

x
emissions

reductions in the east and central Texas region are needed to
allow the commission to demonstrate attainment with the one-
hour NAAQS in DFW or any other nonattainment area, or to pre-
vent near-nonattainment areas from becoming nonattainment
with the one-hour ozone NAAQS.

While this comment is true, the airborne monitoring program
was never intended to quantify the effect of emissions reduc-
tions. What the program does show, however, is that regional
ozone levels account for approximately 50% of the peak ozone
concentration in the DFW area. This indicates that regional
ozone production plays a crucial role in determining peak ozone
concentrations inside the DFW area.

TNACC further asserted that the airplane monitoring data do not
demonstrate how much of the measured ozone concentrations
is due to mobile sources in the area, or to other NO

x
point

sources.

Based on their analysis of Baylor aircraft data, Sonoma deter-
mined that point, area, and mobile sources contribute almost
equally to regional ozone concentrations.

NFN, TCEA, and 18 individuals stated that facilities that predate
the commission’s air permitting requirements (i.e., those that
are "grandfathered") should be subject to the NO

x
limitations.

The proposed NO
x

limits for cement kilns and utility boilers
and stationary gas turbines apply to both permitted and non-
permitted ("grandfathered") sources in the eastern half of
the state. This is the area for which air quality modeling
and upper air monitoring with aircraft found that regional air
pollution should be considered concerning the impact on ozone
nonattainment and near-nonattainment areas. The commission
has made no change in response to the comment.

Representative Merritt encouraged the commission to recognize
the benefits of utilizing technologies and fuels such as cogen-

eration and natural gas as methods to reduce NO
x

emissions
from EGFs as outlined in SB 7.

The proposed rules do not specify a required technology or fuel.
Instead, the commission proposed emission limits for EGFs
which represent NO

x
emission reductions of approximately 50%.

Establishing emission limits provides more flexibility so that
individual utility boilers and stationary gas turbines can be
evaluated to determine the most cost-effective approach to
reducing NO

x
emissions.

Dallas Sierra Club, DAR, ED, GPTC, NFN, TPC, and 15
individuals supported retiring the oldest and highest-emitting
power plants and/or cement kilns. DAR commented that wet
process cement kilns generally emit more NO

x
than dry process

cement kilns (including preheater, precalciner, and preheater-
precalciner kilns), and that no new wet kiln has been built in
more than 20 years. DAR asserted that wet process kilns
are obsolete and that reasonably available control technology
(RACT) for cement kilns should be dry process kilns.

The commission agrees that retiring older, higher-emitting
units and replacing them with modern units often results in a
reduction in emissions. In some cases, however, the increased
activity rate of a new unit results in an increase in emissions,
even though the emission rate per quantity of product is far lower
than that of the unit being replaced. Rather than mandate the
retirement of older units, the commission believes that it is more
appropriate to set emission limits for these units, thus providing
more flexibility so that the owners or operators can evaluate
individual units to determine the most cost-effective approach
to reduce NO

x
emissions.

Regarding DAR’s comments, there is no question that new
dry process cement kilns (including preheater, precalciner,
and preheater-precalciner kilns) are more energy efficient and
produce fewer NO

x
emissions per ton of clinker produced as

compared to wet process kilns. However, the FCAA definition
of RACT specifically refers to "retrofit equipment," while the
EPA has defined RACT in a variety of guidance documents
as "the lowest emission limitation that a particular source is
capable of meeting by the application of control technology that
is reasonably available considering technological and economic
feasibility." As such, RACT for an existing source can not
be established as a complete shutdown and replacement
of the existing source. Regardless, the cement kiln rules
were not proposed to implement RACT. Rather, these rules
were proposed to reduce NO

x
emissions which impact ozone

nonattainment and near-nonattainment areas.

Burroughs and FWCC recommended giving consideration to
the level of reductions feasible for power plants so as not
to affect the system reliability, while the Steering Committee
recommended giving consideration to the level of reductions
feasible for older and smaller power plants so as not to affect
the system reliability.

A January 1999 joint Public Utility Commission of Texas (PUCT)/
TNRCC report, Electric Restructuring and Air Quality: A
Preliminary Analysis of Reductions and Costs of NO

x
Controls

from Electric Utility Boilers in Texas, analyzed impacts of three
levels of NO

x
control on electric generating units owned by the

major utilities in Texas and found that only a few units would
likely be forced to retire at the highest level of control because
the cost of controls would make their power production costs
uneconomical. The study was a high level report, but is one of
the few available indicators of the potential for unit shutdowns.
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The commission considers the study one indicator that the
economic impacts of the proposed emission limits will not result
in widespread shutdowns. A definitive analysis of which units
may be shutdown is not feasible because such analysis is
highly dependent on the future price of power in the area,
which depends on such factors as future demand, fuel costs,
which new power projects go into operation, and the influence
of a more competitive market for electricity. The commission
has addressed the commenters’ concerns by extending the
compliance date to May 1, 2005 for units owned by utilities
which are not subject to the May 1, 2003 cost-recovery deadline
in SB 7 (Texas Utilities Code (TUC), §39.263(b)).

Reliant requested inclusion of a PURA determination statement
in the adoption preamble which would specify that the reduc-
tions meet the criteria for stranded cost recovery under SB 7.

The commission agrees and has included such a statement in
the preamble.

Reliant stated that the preamble should specify that the stan-
dard permit under 30 TAC Chapter 116, §116.617 (Standard
Permit for Pollution Control Projects) is available to authorize
control technology improvements.

The commission expects that most projects necessary to meet
the new Chapter 117 requirements for EGFs and cement
kilns will be able to qualify for the standard permit available
under §116.617. The commission has revised the preamble
accordingly.

No comments were received on the definition of "electric power
generating system" in 117.10. However, it has come to the com-
mission’s attention that this definition may not clearly enough
specify that an electric power generating system encompasses
the units in a single ozone nonattainment area, or in the 31
listed attainment counties of east and central Texas. The com-
mission has revised the definition accordingly. EMA commented
on the definition of "maximum rated capacity" in §117.10 and
stated that the reference to "Diesel Equipment Manufacturer’s
Association" (DEMA) conditions in subparagraph (D) should be
changed to "International Standards Organization (ISO)" con-
ditions. EMA suggested this change because it believes that
DEMA and that this association’s conditions now reflect the use
of outmoded technology.

Because many existing units have already used the DEMA
conditions to establish their rating, the commission has revised
the definition of "maximum rated capacity" to reference both
DEMA and ISO conditions. This will allow existing units
to continue using their already- established rating while also
addressing newer units.

As part of their comments on the proposed 30 TAC Chapter
117 rules identified as Rule Log Number 1999-056-117-AI
(24 TexReg 11977, December 31, 1999), Denton/Garland
suggested that definitions of "large DFW system" and "small
DFW system" be added to §117.10.

Denton/Garland’s reasoning for the suggested definitions and
the commission’s evaluation of these comments are found in
the preamble for the final 30 TAC Chapter 117 rules identified
as Rule Log No. 1999-056-117-AI which is published elsewhere
in this issue of the Texas Register. In response to these
comments, the commission has added definitions of "large DFW
system" and "small DFW system" as new §117.10(18) and (36),
respectively, and has renumbered other definitions in §117.10
accordingly.

It has come to the commission’s attention that Hays County was
misspelled in the definition of "major source" in §117.10. The
commission has corrected this definition.

EMA commented on the definition of "stationary internal com-
bustion engine" in §117.10 and stated that this definition in-
cludes engines that are otherwise classified as mobile nonroad
engines under federal law. EMA stated that language from 40
CFR Part 89 (Control of Emissions from New and In-Use Non-
road Engines), §89.2 (Definitions), should be incorporated into
the definition of "stationary internal combustion engine."

The commission has revised the definition of "stationary internal
combustion engine" using language from 40 CFR 89.2 to clarify
the distinction between stationary and mobile nonroad engines.

It has come to the commission’s attention that the definitions
of "30-day rolling average" and "24-hour rolling average" in
§117.10 contain a redundant phrase (specifically, "as the
average"). The commission has corrected these definitions.

Austin stated that §117.131 appears to conflict with the trading
provisions included in §39.264 of SB 7 and should be harmo-
nized with the legislative intent of SB 7. Austin also stated that
the proposed rules should be revised to include the trading pro-
gram of SB 7.

The commission disagrees that there is a conflict with SB
7. However, as described elsewhere in this preamble, the
commission has revised the system cap of §117.138 to facilitate
trading within an electric power generating system until the
forthcoming emission banking and trading program is finalized.
The commission expects that the forthcoming banking and
trading program will lower the cost of compliance and ultimately
will be the preferred compliance option for affected EGFs
because such a program will allow overcontrol of the more
cost-effective units to be applied to units which are less cost-
effective. The commission has made no change in response to
the comment.

CEED, NACC, and Tenaska commented on §117.131 and
suggested that the requirements only apply during the ozone
season. CEED and NACC stated that year-round reduction
does not affect ozone levels during the ozone season. CEED
and NACC cited as precedent rules in 30 TAC Chapter 114 that
only apply during the ozone season, while Tenaska commented
that the emission limitations proposed for the Section 126
petition and Ozone Transport Commission states are seasonal.

The issue of seasonal controls involves significant air quality
considerations. The season for the one-hour ozone standard
in DFW has been defined by EPA policy by the monitoring
period in 40 CFR Part 58, Appendix D and by commission rule
in §101.29(a)(19) of this title, relating to General Air Quality
Rules, as an eight-month period from March 1 through October
31. For BPA and HGA, the season for the one-hour ozone
standard has been defined as year-round by EPA policy by
the monitoring period in 40 CFR Part 58, Appendix D and
by commission rule in §101.29(a)(19). Although exceedances
of the one-hour standard in DFW generally have been limited
to the five months of June-October, there may be ozone and
other environmental benefits to year-long NO

x
control in DFW.

Regional transport may move DFW NO
x

southerly into areas
with more of a year-long potential for ozone exceedances, such
as BPA and HGA. Year-long controls could help prevent current
near- nonattainment areas from becoming nonattainment under
the ozone NAAQS. Locally, year-long controls would reduce
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nitrates in the winter season. Nitrates contribute to the winter
visibility impairment in DFW sometimes called the white or
brown cloud. In addition, NO

x
adds to the nitrification of

surface waters, an adverse ecological impact which at times
may contribute to algae buildup and related problems.

Weighed against the potential approvability issues and loss of
environmental benefits are the reductions in costs and effort that
seasonal NO

x
controls would offer. The commission expects

that the proposed emission limits will be complied with in many
cases through the use of additional combustion controls, for
which the expense is primarily capital rather than operating.
Capital costs must be incurred regardless of the length of
the compliance season. The primary benefit to the regulated
community of an eight-month compliance season would be a
reduced compliance effort during a portion of the normal unit
outage period, when test firing with fuel oil and other scheduled
maintenance may occur. While not minimizing these efforts, the
fact that there has been a documented visibility problem in DFW
in the winter in particular has to be weighed carefully against
the additional effort. In this regard, year-long compliance makes
sense and is consistent with the application of Chapter 117
elsewhere in the state. The commission has made no change
in response to this comment.

Tenaska commented that the terms "independent power pro-
ducer" and "utility electric power boiler and stationary gas tur-
bine" are used in §117.131 but are not defined in §117.10.
Tenaska stated that this creates uncertainty as to whether or
not the Tenaska units 1 and 2 in Paris are subject to the pro-
posed rules. Tenaska also suggested that the commission clar-
ify whether "exempt wholesale generators," as this term is de-
fined by the Federal Energy Regulatory Commission (FERC),
are subject to the proposed rules. Tenaska stated that the
concepts of qualifying facilities and exempt wholesale genera-
tors have explicit regulatory meaning recognized by FERC and
PUCT.

Tenaska units 1 and 2 are subject to the proposed rules, al-
though it should be noted that these units are currently permit-
ted at 42 ppmv NO

x
, which is equivalent to the proposed limit of

0.15 lb NO
x
/MMBtu in §117.135(2)(B) and (C). The commission

believes that it is clear that the rules apply to boilers and sta-
tionary gas turbines used to generate electric power which were
placed into service before December 31, 1995, and that cogen-
eration units are subject to the rules. It should be noted that
appropriate exemptions are included in §117.133. The commis-
sion has made no change in response to the comment. How-
ever, the commission has added the phrase "or any of its suc-
cessors" to §117.131(2) for consistency with the definition of
"electric power generating system" in §117.10.

San Miguel suggested that §117.131 be revised to apply
statewide, rather than to just selected counties in east and
central Texas. San Miguel stated that it was unfair that the
power plants in east and central Texas were subject to the limits
while those elsewhere in Texas were not. San Miguel expressed
concern that limiting the rules to only certain counties will limit
competition in the electric utility industry.

The commission can not revise §117.131 upon adoption to
apply statewide in this rulemaking because the newly affected
parties in the western half of Texas would not have had
adequate notice and opportunity to comment. Regarding the
commenter’s assertion that the rules are unfair to power plants
in the eastern half of Texas and will affect competition in the

electric utility industry, the rules are targeting the eastern half
of the state because modeling (described in detail elsewhere
in this preamble) has shown that NO

x
emissions from sources

in that area are contributing to exceedances of the one-hour
ozone NAAQS in ozone nonattainment and near-nonattainment
areas. The commission believes that it is appropriate for those
sources which are contributing to the ozone problem to be part
of the solution. Consequently, the commission has made no
change in response to the comment.

No comments were received on §117.133(1), which exempts
utility electric power boilers or stationary gas turbines if the
annual heat input does not exceed 2.2 (1011) Btu per year,
averaged over the three most recent calendar years. However,
it has come to the commission’s attention that the proposed
exemption was inadvertently limited to permitted units. The
exemption is intended to be available to both permitted and
grandfathered units, and the commission has revised the rule
accordingly.

Austin and Tenaska supported the proposed exemption in
§117.133(2) for stationary gas turbines which are used solely
to power other units during start-ups; or operate less than
850 hours per year, based on a rolling 12-month average.
Tenaska stated that the "850 hours per year" exemption of
§117.133(2)(B) should be made more consistent with the
federal acid rain rule definitions of 40 CFR 75, such that units
that operate no more than an average of 10% of the hours of
the year, averaged over three years, and no more than 20% of
the hours in a single calendar year would be exempt. Tenaska
stated that this flexibility is important considering the seasonal
and highly weather dependent operation of units designed
to cover peak loads, and that installation of post-combustion
controls on infrequently operated units is not cost-effective.

The suggested change would allow at most an average of only
26 more hours of operation per year. The commission agrees
that installation of post-combustion controls on infrequently
operated units is not cost-effective, and therefore has revised
§117.133(2)(B) and §117.143(h) accordingly.

CPS stated that §117.133(2) should include an exemption
for auxiliary boilers. CPS commented that the rule proposal
preamble stated: "The proposed rule would not apply to
auxiliary boilers which are sometimes present at power plants.
Auxiliary boilers are much smaller than power boilers, operate
rarely, and account for only 0.01% of the power plant emissions
in the attainment counties of east and central Texas." CPS
noted that the definition of electric power generating system
in §117.10 includes auxiliary boilers.

The intent, as noted in the rule proposal preamble, is to
exempt auxiliary boilers. Therefore, the commission has revised
§117.133(2) to exempt auxiliary boilers.

TCC commented on §117.133 and noted that the rule proposal
preamble contained a description of the unit applicability. TCC
suggested including these descriptions in §117.133 to clarify
the applicability and exemptions.

The commission believes that the rule applicability and exemp-
tions are clear. The commission has made no change in re-
sponse to the comment.

Tenaska suggested the inclusion of an exemption in §117.133
for "qualifying facilities," which are cogeneration facilities that
meet the specific criteria of the FERC and which are not subject
to regulation by the PUCT. TCC recommended adding an
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exemption to §117.133 for non-utility gas turbine cogeneration
facilities.

The commission has added a new paragraph (3) to §117.133
which exempts each unit that generates electric energy primarily
for internal use but that, averaged over the three most recent
calendar years, sold less than one-third of its potential electrical
output capacity to a utility power distribution system. This
exemption is based upon §116.910(g) of this title (Applicability).
In addition, the exemptions of §117.133(1) and (2) are available
to small cogenerators who may exceed the one-third limitation.

Bryan, CEED, CPS, CSW, NACC, Reliant, and TXU commented
on the format of the NO

x
limits in §117.135. Bryan, CEED,

CSW, NACC, Reliant, and TXU supported the use of the tra-
ditional heat input-based format of lb NO

x
/MMBtu rather than

the output-based format of lb NO
x
/megawatt-hour. CEED and

NACC stated that output-based standards discriminate against
Texas lignite and coal since these fuels have a higher moisture
content (and thus a lower heat rate) which makes achieving the
standard more difficult. TXU stated that input-based standards
are consistent with all commission and EPA standards (except
for the recently adopted New Source Performance Standards
(NSPS) for new electric utility steam generating units), as well
as CEMS and data management programs for utilities. TXU
also stated that it is difficult to make significant efficiency im-
provements on existing units and expressed the belief that most
utilities will choose to use the system cap or the forthcoming
emission banking and trading program. CPS stated that the
forthcoming emission banking and trading program will make
the format of the emission standards a moot point since the fo-
cus of such a program will be on tons emitted.

The NO
x

standards of §117.135 were proposed in the tradi-
tional heat input-based format of lb NO

x
/MMBtu, although the

commission requested comment on expressing the §117.135
NO

x
limits in the output-based format of lb NO

x
/megawatt-hour.

Output-based standards allow the source owner to improve the
efficiency of the regulated equipment. By harmonizing the en-
vironmental and economic goals more closely, output-based
standards can lower the cost of regulation compared to input-
based standards. The numeric value of equivalent output-based
emission standards could be calculated readily from electric
production records for the baseline emission period. How-
ever, because the commission also proposed to allow emis-
sion cap compliance, which also permits efficiency improve-
ments to contribute toward rule compliance, and offers even
more flexibility, an output-based format would only be useful
if a utility were likely to choose the option of direct emission
compliance with the standard. The commission did not recom-
mend making a change but solicited comments from the regu-
lated community to allow for constructive feedback and change
if the comments indicated support for a change. The commis-
sion agrees with the reasoning provided by the commenters.
Output-based standards would provide little benefit for existing
units and would needlessly complicate the existing regulatory
procedures in place. The commission has retained the pro-
posed traditional heat input-based format of lb NO

x
/MMBtu.

ED, LWVTC, Steering Committee, Tulsa, and 515 individuals
supported the proposed NO

x
emission limits for utility boilers and

stationary gas turbines in §117.135. CEED, CPS, CSW, Dallas
Sierra Club, LWVTX, NACC, Reliant, Sabine, San Miguel,
SCLSC, TMPA, TMRA, TXU, and five individuals opposed
the proposed limits. One individual recommended that at
least a 90% NO

x
reduction be required, SCLSC recommended

NO
x

reductions of 80%, while Dallas Sierra Club and LWVTX
recommended NO

x
reductions of 88%. Hall and two individuals

recommended that at least an 88% NO
x

reduction be required
in all 12 counties of the DFW CMSA. Three individuals simply
stated that the proposed limits were not stringent enough.

CEED, CSW, NACC, Reliant, and TXU stated that most coal
or lignite-fired power plants can not meet the proposed limit
of 0.165 lb/MMBtu for coal-fired utility boilers specified in
§117.135(1)(B)(ii) and (iii) without post-combustion control.
CPS stated that two of its three coal- fired units in Bexar
County are "first generation western coal-fired units" which
were designed before all the difficulties of firing western low-
sulfur coal were known. CPS stated that compared to later
designs, these two units have smaller furnace volumes, higher
burner zone and volumetric heat release rates, and considerably
smaller distances between burners and between the uppermost
burner level and the top of the furnace, which CPS stated would
make it difficult to achieve the 0.165 lb/MMBtu limit through
combustion modifications. Reliant, Sabine, San Miguel, and
TMRA suggested a limit of 0.2 lb/MMBtu, which they believed
could be met by Texas lignite-fired power plants. CSW and
TMPA likewise suggested a limit of 0.2 lb/MMBtu for coal-fired
power plants, which they believed is an economically realistic
value, while TXU suggested a limit of 0.2 to 0.22 lb/MMBtu for
lignite and coal-fired power plants.

Austin stated that its consultants estimate (and equipment
vendors have confirmed) that installation of low-NO

x
burners

at units 1 and 2 of the Sam Seymour power plant will allow
these units to just barely meet the 0.165 lb/MMBtu limit.
Bryan and LCRA stated that the 0.165 lb/MMBtu limit may
be achievable at their coal-fired units through combustion
modifications, while TMPA stated that combustion modifications
at its coal-fired unit may reduce NO

x
emissions to levels quite

near the proposed 0.165 lb/MMBtu limit. However, Austin,
Bryan, LCRA, and TMPA expressed concern that in practice
the units could fall short of meeting the limit and stated that
additional flexibility, such as higher limits or a broad trading
program, would avert this potential problem. CSW commented
that the lowest NO

x
rate that its coal-fired EGFs can achieve

with combustion modifications is 0.235 lb/MMBtu. Reliant
stated that an advanced low- NO

x
burner/separated overfire air

system being installed in March 2000 at its Limestone Electric
Generating Station is guaranteed to achieve a NO

x
emission

rate of 0.2 lb/MMBtu.

CEED and NACC asserted that SCR technology has never been
applied to a coal or lignite-fired power plant, while CSW and
TXU asserted that SCR technology has never been applied to
a lignite- fired power plant in the United States. CSW also
asserted that SCR technology has never been demonstrated
to be technically practicable on a powder river basin (PRB)
coal or Texas lignite-fired EGF. San Miguel asserted that SCR
technology has never been applied to a power plant which is
fired on Texas lignite. CEED and TXU also stated that utilities in
the United States have had minimal success in retrofitting these
controls on coal-fired power plants. CEED and NACC stated
that only two United States power plants (one in New Jersey,
and one in New Hampshire) have been retrofitted with SCR
technology. CSW stated that at least one (unnamed) catalyst
vendor is unwilling to guarantee SCR catalyst performance for
EGFs that burn PRB coal. CPS asserted that if it were to install
SCR at its EGFs in Bexar County, the cost would be borne by a
population that has lower income levels and which has a more

ADOPTED RULES May 5, 2000 25 TexReg 4119



limited economy than any of the ozone nonattainment areas
where most of the ozone reductions resulting from the rules will
occur.

CEED stated that a coal-fired power plant in Texas was able to
achieve emission levels near the 0.165 lb/MMBtu limit through
the use of "advanced low-NO

x
burners and sophisticated control

technology" but that other units at the same power plant
could only reach 0.21 lb/MMBtu using the same technology.
TMPA suggested that an alternative emission specification be
available for instances in which the installation of aggressive
combustion modifications at units subject to the 0.165 lb/MMBtu
NO

x
limit of §117.135(1)(B)(ii) and (iii) fell short of achieving total

compliance.

TXU asserted that SCR is the only post-combustion control
available for coal or lignite-fired utility boilers. TXU commented
further that SCR performance at coal and lignite-fired boilers
is influenced by a number of factors (temperature, fuel sulfur
content, ammonia-to-NO

x
ratio, NO

x
concentration at the SCR

inlet, gas flow rate, and catalyst condition). CSW and TXU
stated that SCR can cause operational problems, such as
plugging of the air heater, poisoning of the catalyst, and
corrosion resulting in forced outages. TXU stated that in
January 1999, the Electric Power Research Institute (EPRI)
advised that at that time there had been six coal-fired units
built with SCR and one retrofit, and that the retrofit unit could
not meet the proposed NO

x
limit of 0.165 lb/MMBtu.

CEED, CPS, CSW, Reliant, TMPA, and TXU stated that post-
combustion controls are extremely expensive. TXU commented
that it estimates the cost of retrofitting SCR on a lignite-fired
unit to be $60 million to $80 million, with estimated annual
operating and maintenance costs of $5 million per year. CSW
estimated the cost of retrofitting SCR to be $38 million on one
of its coal-fired units and $60 million for one of its lignite-fired
units, with estimated annual operating and maintenance costs
of $3 million to $5 million per year. San Miguel estimated the
cost of retrofitting SCR on its lignite-fired unit to be $8 million
to $15 million. Reliant estimated the cost of retrofitting SCR or
SNCR on its lignite-fired Limestone Station to be $20 million
to $100 million. CSW stated that unlike most other utilities, it
would not be able to recover any of its stranded environmental
costs for four of its five coal- fired EGFs in east and central
Texas. CEED, CSW, San Miguel, TMPA, and TXU asserted
that the cost rises significantly to meet the proposed NO

x
limit

of 0.165 lb/MMBtu instead of a limit of 0.2 lb/MMBtu due to the
need for SCR rather than combustion modifications.

There appears to be a misconception on the part of a number
of commenters that SCR is the only post-combustion control
option available to them. In fact, SCR is merely one of several
post-combustion control options for reducing NO

x
emissions on

an EGF, with other options including but not limited to SNCR
and SNCR/SCR hybrid systems (in which SNCR is followed by a
smaller SCR system). Other options for reducing NO

x
emissions

include low-NO
x

burners, low excess air operation, staged
combustion (for example, overfire air), flue gas recirculation
(FGR), and fuel-lean and conventional (fuel-rich) reburn.

Status Report on NO
x

Control Technologies and Cost Effec-
tiveness for Utility Boilers (June 1998), prepared for Northeast
States for Coordinated Air Use Management (NESCAUM) and
Mid-Atlantic Regional Air Management Association (MARAMA),
included case studies of various utility boilers which were con-
trolled with various technologies, including SCR, SNCR, gas

reburn, and gas-fired low-NO
x

combustion modifications. The
utility boiler operators cooperated by providing actual project
cost, operating cost, as well as operating experience. Because
the actual cost information for completed projects was available
and was provided directly by the operators, the cost analysis
is "anchored in reality" rather than being mere speculation. Of
the 11 Group 1 coal-fired utility boilers in the case studies, five
were equipped with SCR, five were equipped with SNCR, and
one was equipped with gas reburn. Because the NESCAUM/
MARAMA report was issued nearly two years ago, additional
coal-fired boilers undoubtedly have been, or are in the pro-
cess of being, equipped with post-combustion controls. In any
event, it is clear that multiple coal-fired utility boilers have been
equipped with post-combustion controls. Of the ten Group 1
coal-fired utility boilers with SCR or SNCR, there were a total
of three forced outages (all in the initial months of operation
at the first electric utility boiler SNCR system) after a total of
230 boiler-months of operation. The NESCAUM/MARAMA re-
port concluded that "the experience with these technologies has
been extremely positive. While each project had its challenges,
the overall reliability and performance of the secondary control
technologies has been extremely good. Technology suppliers
appear to have addressed the concerns that have been ex-
pressed by the utility industry regarding difficulties in applying
these technologies to commercial U.S. facilities and any impact
to facility reliability." For coal-fired utility boilers, capital costs for
SCR and SNCR were found to be $50/kW - $70/kW and $15/
kW, respectively, for the scenarios most similar to the units in
east and central Texas. Since lignite is simply coal with a lower
Btu value, there is no reason to expect costs for control of lignite-
fired units to vary significantly from that of coal-fired units. Some
of the commenters’ capital cost estimates for SCR appear to be
higher than the actual experience has shown. The commenters
did not provide detailed cost estimates or vendor quotes to doc-
ument their reported cost estimates. It should also be noted that
SNCR is available at a capital cost approximately 20- 30% that
of SCR. There are 30 commercially operating SNCR systems
under one vendor’s trade name on utility boilers, most of which
are tangentially-fired. The NO

x
reductions from these systems

range from 32% to 55%, with a typical reduction of 35-40%.
Fuel type is not an issue with SNCR; this technology puts urea
reagent in the furnace above the combustion zone, and getting
the reagent to find the NO

x
does not depend on ash proper-

ties. For NO
x

control, a lignite-fired utility boiler is easier to
control than the average coal-fired boiler, since the big furnace
volumes, low fuel heating values, and tangential firing are all
favorable to NO

x
control. In addition, the NESCAUM/MARAMA

report noted that "hybrid SCR/SNCR is one technology that has
been demonstrated at some facilities to provide high levels of
NO

x
reduction at congested sites where a full SCR system may

be very expensive."

The system cap of §117.138 provides flexibility for finding cost-
effective emission reductions. In addition, the commission
expects that the forthcoming rules for an emissions banking
and trading program will provide a way to address a situation
in which combustion modifications to a unit left it just over the
emission rate allowable. As discussed earlier, the emissions
banking and trading program is also expected to reduce the
cost.

There are two strategies for NO
x

emission reductions from
EGFs. SB 7 is a strategy for reductions from grandfathered
EGFs. Separate and apart from SB 7, this Chapter 117 rule-
making is designed to achieve NO

x
emission reductions from
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EGFs as part of the strategy for reaching attainment with the
ozone NAAQS in DFW. In order to avoid the inequity associated
with a more stringent emission limit (0.14 lb/MMBtu) for grand-
fathered EGFs than for permitted EGFs (0.165 lb/MMBtu), the
commission has revised §117.135(1)(B) to specify an emission
limit of 0.165 lb/MMBtu for coal-fired EGFs. However, grand-
fathered EGFs which use coal (including lignite) as a fuel will
also be subject to the SB 7 reduction requirements in Chapters
101, concerning General Air Quality Rules, and 116, concerning
Control of Air Pollution by Permits for New Construction or Modi-
fication (see the January 7, 2000 issue of the Texas Register (25
TexReg 128)). The change to the language in §117.135(1)(B)
simply allows units which are subject to SB 7 to count their re-
ductions toward the system cap set out in §117.138.

Regarding the comments that the NO
x

emission limits for utility
boilers and stationary gas turbines in east and central Texas
are not stringent enough, the commission disagrees. The
adopted DFW SIP and individual enforceable rule measures
necessary to make it approvable required a careful balancing
of many factors. The commission’s focus has been on the
goal of developing a credible plan to attain the one-hour ozone
standard. The commission believes that the adopted SIP
realistically may solve a pollution problem that to date has
proved to be virtually unsolvable in the largest urban areas
in the country. The plan is certainly based fundamentally on
quantitative analysis, much of which is dictated by the EPA.
The current models demonstrate the difficulty of attaining the
ozone standard. Air emissions derive from most sectors of
human activity, and the required reductions are large enough to
require reductions from all sectors. The uncertainties involved in
the vast amount of numerical analysis also introduce the need
for qualitative assessments of the plan. An important insight
from the model is that the benefits of reductions do not accrue
linearly. When a certain threshold level is achieved, the model
response improves, so that a ton of NO

x
reduced produces

more ozone reduction than a ton of reduction when the overall
reduction is less. This response indicates that plans which rely
too much on marginal analyses to demonstrate attainment are
more likely to fail.

The adopted SIP contains 13 measures which as a whole are
projected to bring DFW back into attainment. Each measure
varies in terms of costs, social impact, and ozone benefit. The
regional electric utility rule is an attractive measure compared
to the other measures because of its low social impact. Other
measures affect far greater numbers of much smaller sources
and are more difficult to implement from this standpoint.

CSW and TXU stated that SCR technology results in ammo-
nia emissions from ammonia "slip" (i.e., ammonia which did not
react completely with the combustion gases and instead is emit-
ted from the unit) and that ammonia also contaminates the fly
ash, which then must be treated as a hazardous substance un-
der the Comprehensive Environmental Response, Liability, and
Compensation Act, §42, USC §§9601 et seq. (CERCLA), rather
than being recycled. CSW and TXU expressed concerns about
safety of transportation, storage, and handling of ammonia re-
quired for SCR, as well as the disposal of spent catalyst. CSW
and TXU stated further that the use of SCR decreases the effi-
ciency of the unit in which it is used because booster fans are
required to overcome the pressure drop created by the SCR
system.

Minimizing ammonia slip depends on designing the system such
that injected ammonia is properly-mixed and well-distributed

and such that the amount of catalyst is sufficient to control
both NO

x
and ammonia to the desired levels. An EPA study

(Applications of Selective Catalytic Reduction Technology on
Coal-Fired Utility Boilers, 1997) examined 14 coal-fired units for
which ammonia slip data were available. Ammonia slip at seven
of the units was in the 0.1 to 1.0 ppmv range, and ammonia slip
at the remaining seven units was below 5.0 ppmv. Thus, with
good design, SCR can achieve ammonia slip values well below
5.0 ppmv. Similarly, for SNCR the ammonia slip is addressed
through good design (particularly, improved operating control
using better signal inputs on boiler temperatures, which is now
real-time optical sensing). Indeed, an SNCR vendor guarantees
ammonia concentrations of no more than 5.0 ppmv ahead of the
air preheater, which is a more challenging limit than an in-stack
limit).

The Resource Conservation and Recovery Act (RCRA) was
established in 1976. It gave the EPA authority to regulate
hazardous waste from generation to disposal, including trans-
portation, treatment, storage, and ultimate disposal. CERCLA
refers to the "Superfund" program, whose mission is to remedi-
ate abandoned or inactive sites that pose an unacceptable risk
to public health and safety or the environment. Consequently,
RCRA appears to be the appropriate federal requirement of
concern. According to the EPA, fly ash from electric utility boil-
ers is exempt under RCRA. While there is little data from SCR
or SNCR units on the relationship between ammonia slip and
adsorption of ammonia in fly ash, there is no evidence that am-
monia slip rates below 5.0 ppmv affect the marketability of fly
ash. In fact, ammonia in the fly ash is not preventing utilities in
the eastern United States from selling fly ash to cement manu-
facturers for use in cement kilns, with typical values of 60-100
ppm in electrostatic precipitator ash. From a chemical stand-
point, the more alkaline Texas lignite would result in lower am-
monia adsorption on the fly ash as compared to eastern coals.

Various safety programs such as the Accidental Chemical Re-
lease Risk Management Program will minimize risks associated
with the transportation, storage, and handling of ammonia. Most
of the safety concerns related to anhydrous ammonia can be
avoided through the use of aqueous ammonia, which has con-
centrations of less than 30% ammonia in water, or urea, which
is noncombustible. Urea can be shipped either as a solid or as
a liquid solution in water. Processes are available which con-
vert urea into ammonia on-site as needed, which avoids what-
ever risks may be associated with the transportation, storage,
and handling of ammonia. Regarding SCR’s reported effect on
boiler efficiency, the commenters did not provide details about
the efficiency difference. However, the NESCAUM/MARAMA
report indicated a 0.5% loss in heat rate with SCR, SNCR, and
SNCR/SCR hybrid systems. The commission considers this to
be minor in light of the associated NO

x
reductions.

CPS stated that the limits in §117.135 which apply to grandfa-
thered EGFs should be deleted because setting limits for these
units contradicts 30 TAC §101.333 (Allocation of Allowances).
CPS stated that the Chapter 101 and 116 rules which enforce
the SB 7 requirements tie the emission limit to the 1997 rate and
cap the emission tons for the unit, and do not impose an emis-
sion limit. CPS stated that the proposed inclusion of grandfa-
thered EGFs makes the trading program meaningless because
the grandfathered gas-fired units will now have to meet an emis-
sion rate restriction, rather than allowing the flexibility to achieve
compliance by trading. CPS stated further that there will be no
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incentive to opt-in permitted, electing units to the trading pro-
gram if emission rates are specified for all gas-fired units.

As described elsewhere in this preamble, the commission has
revised the system cap of §117.138 to facilitate trading within an
electric power generating system until the forthcoming emission
banking and trading program is finalized. The commission
expects that the forthcoming banking and trading program will
lower the cost of compliance and ultimately will be the preferred
compliance option for affected EGFs because such a program
will allow overcontrol of the more cost-effective units to be
applied to units which are less cost-effective. The commission
has made no change in response to the comment.

CPS also suggested that a NO
x
emission reduction requirement

of 30% (approximately 0.23 lb/MMBtu) be specified for EGFs in
Atascosa and Bexar Counties, and possibly Fayette and Goliad
Counties as well. CPS asserted that EGFs in these counties do
not contribute significantly to the overall regional ozone problem
because extensive aircraft investigations have demonstrated
that transport to the nonattainment counties generally does not
originate from these counties, or that transport distances for
the nonattainment areas are too short to be materially affected
by emissions from an area roughly described as the triangular
area formed by connecting the cities of Austin, San Antonio,
and Corpus Christi. CPS asserted that EGFs in these counties
(Atascosa, Bexar, Fayette, and Goliad) should therefore not be
regulated under the proposed rules. CPS also asserted that
aircraft flights in the San Antonio area demonstrate that the
upper air conditions of Bexar County are usually VOC-limited,
meaning that elevated point source emissions in Bexar County
actually reduce upper air ozone levels in that county. However,
CPS stated that this beneficial impact is somewhat diminished
by the further finding that the plume centerlines of San Antonio’s
urban ozone plume and the elevated power plant plume from
southeastern Bexar County do not coincide. CPS stated that
this leads to the conclusion that while emissions from sources
outside Bexar County have a great impact on San Antonio’s
ozone attainment status, the sources within Bexar County do
have not near as great an impact on the nonattainment or near-
nonattainment areas in northeast Texas.

CPS stated that modeling conducted by the Alamo Area Council
of Governments demonstrates that Bexar County point sources
contribute only about 2.0% of the ozone in San Antonio while
60% is imported from outside San Antonio. CPS asserted that
this demonstrates that power plant emissions in Bexar County
have a minimal effect on San Antonio’s ozone levels, while
transport of emissions into Bexar County have a significant
impact on San Antonio. CPS stated that modeling demonstrates
that emission reductions resulting from the proposed rulemaking
will reduce ozone levels in northeast Texas by an average of
12.6 ppb but an average of only 2.4 ppb in San Antonio. CPS
suggested that as a result it was inequitable for sources in the
southwestern portion of the eastern half of Texas to be subject
to the same control levels and costs as sources in the northeast
portion of the eastern half of Texas. CPS also stated that high
ozone levels, including exceedances of the ozone NAAQS, have
occurred in San Antonio while one or more of the CPS coal-
fired EGFs were off-line or operating at reduced levels which
approach or exceed the goal of a 50% NO

x
reduction.

The commission is not aware of any "extensive aircraft inves-
tigations" performed in this triangular area, but would be in-
terested in viewing any scientific data or studies collected by
stakeholders. Without missions being flown on a continuous

basis, one cannot say that these counties do not generally con-
tribute to regional ozone; one or two investigations cannot form
the basis for such a broad conclusion. A recent analysis of
missions flown on behalf of the commission in the San Antonio
area suggests that, on average, only about 40% of the peak
ozone concentration in San Antonio is produced locally, which
in turn suggests that regional ozone levels play a crucial role in
San Antonio.

This analysis also showed that rural point sources can make
significant contributions to background ozone levels which can
then make their way to urban areas. Furthermore, this analysis
found that air parcel trajectories frequently recirculate through
an area and that air pollutants can therefore linger in that area
for up to two days. This allows ample time for ozone levels
to build up in an urban or rural level even if the direct distance
between rural sources and urban areas is relatively short. Even
if transport distances from the counties in this triangle were
too short for significant ozone to form, ozone precursors would
still exist in abundance and would be able to react with other
precursors created in the urban area.

The modeling performed by the Alamo Area Council of Gov-
ernments is one episode with Urban Airshed Model version IV
(UAMIV) modeling. This modeling has been revised with the
more appropriate CAMx model used by the commission for SIP
development and regional scale modeling. The episode was
not selected to evaluate the impact of the CPS sources on the
air quality in San Antonio. Extensive sensitivity modeling with
the UAMIV developed episode has not been performed, and
the work performed has not been documented or reviewed by
the commission. Therefore, the accuracy or appropriateness
of the comments of the impact of the CPS sources can not be
verified. If this model has been exercised to provide analysis of
transport, the results have not been presented or documented,
so it is not possible to verify the accuracy or appropriateness of
the comments relating to transport into the San Antonio area.
An ozone reduction of 2.4 ppb is a very significant reduction
when considering the relative impacts found during analysis of
control strategies for the DFW and HGA SIP modeling.

CSW, NACC, and TXU commented on the limit of 0.165 lb/
MMBtu for coal-fired utility boilers proposed in §117.135(1)(B)(ii)
and (iii) as it relates to ozone levels. CSW and TXU stated
that this limit is more stringent than necessary to achieve and
maintain compliance with the ozone standard in Longview and
Tyler. TXU stated that modeling conducted by Environ on behalf
of the East Texas Council of Governments (ETCOG) and North
East Texas Air Care (NETAC) shows that a NO

x
limit of 0.20 to

0.22 lb/MMBtu (a 35% to 40% reduction) at electric utilities in
east Texas would eliminate all ozone exceedances in Longview
and Tyler with a margin of safety of nearly 6 ppb. CSW stated
that modeling conducted by Environ on behalf of the ETCOG
and NETAC shows that a NO

x
limit of even higher than 0.20 lb/

MMBtu at electric utilities in east Texas would strengthen the
previous demonstration that Longview and Tyler will remain in
attainment with the one-hour ozone NAAQS.

The commission concurs with the description of the modeling
results mentioned in the comment. However, based on the
regional analyses cited in the proposal, the commission con-
cluded that reducing regional power plant emissions by 50%
(corresponding to a 0.165 lb/MMBtu limit for coal-fired units)
would be sufficient to make a significant reduction in ozone and
ozone precursor levels transported into the state’s nonattain-
ment areas. This level of control was therefore assumed in the
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DFW control strategy modeling. Even assuming these regional
reductions, severe controls are required in the DFW area to
demonstrate attainment of the ozone NAAQS. By reducing the
level of regional control, even greater reductions would be re-
quired in the nonattainment counties to demonstrate attainment.
Consequently, the regional NO

x
emission reductions resulting

from the proposed limit of 0.165 lb/MMBtu for coal-fired utility
boilers are crucial for DFW to attain the ozone NAAQS.

TXU asserted that the difference between the proposed limit
of 0.165 lb/MMBtu and a limit of 0.2 lb/MMBtu would be less
than 0.1% on peak ozone concentrations in DFW. CSW stated
that modeling by Environ shows that the difference between the
proposed limit of 0.165 lb/MMBtu and a limit of 0.2 lb/MMBtu
would be only about 0.1 ppb on ozone concentrations in DFW.
NACC stated that modeling by Environ shows that the difference
between the proposed NO

x
limit of 0.165 lb/MMBtu and a limit

of 0.2 lb/MMBtu on peak ozone concentrations in DFW would
be 0.1 to 0.2 ppb and that reducing power plant emissions
by 50% will have less than a five ppb impact on DFW. NACC
further stated that according to the commission this reduction is
within the margin of error of the model. CSW asserted that the
Environ modeling demonstrates that the difference between the
proposed limit of 0.165 lb/MMBtu and a limit of 0.235 lb/MMBtu
would be a reduction of 0.1 to 0.3 ppb in ozone concentrations
in DFW. TXU asserted that the Environ modeling demonstrates
that there is minimal difference in air quality impacts between
the proposed NO

x
limit of 0.165 lb/MMBtu and a limit of 0.2 lb/

MMBtu, and therefore no justification for the 0.165 lb/MMBtu
limit based on any claim of benefit to the DFW area. Similarly,
TXU asserted that for Austin and San Antonio the commission
has not demonstrated that the proposed NO

x
limit of 0.165 lb/

MMBtu would provide significantly more benefit than a limit of
0.20 to 0.22 lb/MMBtu. TXU also stated that the one-hour ozone
concentrations for Austin and San Antonio are currently below
the one- hour ozone NAAQS.

The commission agrees that no analysis was done to deter-
mine the specific contribution of a 0.165 lb/MMBtu limit or other
alternative control levels applied on distant power plants. How-
ever, based on the regional analyses cited in the proposal, the
commission concluded that reducing regional power plant emis-
sions by 50% (corresponding to a 0.165 lb/MMBtu limit for coal-
fired units) would be sufficient to make a significant reduction in
ozone and ozone precursor levels transported into the state’s
nonattainment areas. This level of control was therefore as-
sumed in the DFW control strategy modeling. Even assuming
these regional reductions, severe controls are required in the
DFW area to demonstrate attainment of the ozone NAAQS. By
reducing the level of regional control, even greater reductions
would be required in the nonattainment counties to demonstrate
attainment.

The particular episodes modeled were not chosen to demon-
strate the effectiveness of regional power plant controls, and
should not be expected to do so. The commission would like
to model additional episodes, but time and budget restrictions
prevented doing so for these particular SIP revisions. The com-
mission agrees that the modeling’s margin of error is greater
than five ppb when comparing peak ozone predictions to mon-
itored ambient concentrations. However, in this instance the
modeling is used to estimate the change in ozone concentra-
tions as a result of applying controls. In this case, the margin
of error is generally considered to be well below five ppb. The
commission agrees with the commenters’ interpretation of En-

viron’s results but cannot confirm or refute the modeling itself
since it has not performed a thorough peer review. In any case,
for an area on the borderline of nonattainment, an increase in
ozone of 0.2 ppb could easily be enough to throw the area into
nonattainment.

NACC commented that local facilities have a greater impact on
air quality than more distant facilities.

The commission agrees that local facilities have a greater im-
pact on air quality than more distant facilities. However, emis-
sions from distant facilities are frequently significant. Analysis
of continuous air monitoring station (CAMS) monitoring data
for the DFW area shows that regional sources contributed to all
but three of the 78 exceedances of the one-hour ozone NAAQS
since 1990. On the average, local urban sources caused the
formation of 63 ppb of ozone, while the more distant regional
sources caused only 35 ppb. While the urban contribution is
clearly larger, both are significant and must be controlled in or-
der to attain the one-hour ozone NAAQS.

NACC commented that the commission is asking Texas ratepay-
ers to spend hundreds of millions of dollars to reduce emissions
that contribute only 2.3% of the total ozone precursor emissions.

The commission agrees that 2.3% of total ozone precursors is
technically correct, but irrelevant. Because it compares coal-
fired power plant NO

x
emissions to the total of all biogenic and

anthropogenic emissions of VOC and NO
x

for the entire 110-
county East Texas area (including the DFW, HGA, and BPA
nonattainment areas), it results in a very small number. How-
ever, the control strategy is based primarily on NO

x
emissions,

and coal-fired power plants emit approximately 20% of the NO
x

in that same area.

The incremental production cost should not exceed $2.00 per
megawatt hour for controls, which assuming a retail price of
$.10 per kilowatt hour, would be a 2.0% increase.

CSW questioned why the commission did not pursue further
NO

x
reductions from sources in the DFW, BPA, and HGA

ozone nonattainment areas before proposing NO
x

reductions
for permitted coal-fired EGFs located in areas that are currently
meeting the one-hour ozone standard. CSW stated that the
proposed NO

x
limits for permitted coal-fired EGFs in areas

that are currently meeting the one-hour ozone standard must
be based on a much stronger and more sound technical and
scientific basis than would be necessary if that same NO

x
limit

were proposed to be applied in the DFW, BPA, and HGA ozone
nonattainment areas.

As noted earlier, the commission is pursuing emission reduc-
tions from a variety of sources in the ozone nonattainment ar-
eas, as well as in the ozone attainment counties of east and
central Texas, and it is likely that additional emission reduc-
tions will be necessary in the future. It should also be noted
that the emission limitations for EGFs in ozone nonattainment
counties are significantly more stringent than those for EGFs in
the ozone attainment counties of east and central Texas. For
example, EGFs within the DFW ozone nonattainment area are
being required to reduce NO

x
emissions by approximately 88%

as opposed to the estimated 50% reduction required of similar
facilities in attainment and near-nonattainment counties.

CSW stated further that the EPA’s Acid Rain Database shows
EGFs in Texas as having some of the lowest NO

x
emission rates

in the United States. CSW also stated that when the SB 7 NO
x

emission reductions are achieved, the average NO
x

for EGFs
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in Texas will be less than the average NO
x

emission rates for
EGFs in 43 of the other states, while TMRA stated that the
average NO

x
emission rate for EGFs in Texas is lower than the

average NO
x

emission rates for EGFs in 47 of the other states
and that these rates will continue to decline as the SB 7 NO

x

emission reductions are achieved. TXU stated that when the
SB 7 NO

x
emission reductions are achieved, the average NO

x

emission rate for EGFs in Texas will be less than the average
NO

x
emission rates for EGFs in 45 of the other states, according

to the EPA’s Acid Rain Database. TXU also stated that the
average NO

x
for EGFs in Texas is 40% lower than the national

average NO
x

emission rate for EGFs.

While EGFs in Texas have a lower emission rate than the
national average on a lb/MMBtu basis, ozone formation results
from reactions of ozone precursors in the presence of sunlight.
It is the mass emission rate of ozone precursors that is of
relevance, rather than the NO

x
emission rate on a lb/MMBtu

basis. In addition, there are many high- NO
x

baseline coal-
fired EGFs in the Midwest which raise the national average NO

x

emission rate. Consequently, the average lb/MMBtu emission
rate for EGFs is not the appropriate basis for a comparison of
Texas to other states, many of which do not even have any
ozone nonattainment areas.

CSW and TXU asserted that the commission’s choice of a
NO

x
emission reduction goal of 50%, rather than another

percentage, for the proposed NO
x

emission limit for permitted
coal-fired EGFs is without any technical or scientific justification.
CSW stated that the commission’s choice of a 50% emissions
reduction goal was based primarily on the fact that SB 7 is
anticipated to result in a 50% reduction in NO

x
emissions from

grandfathered EGFs, and that SB 7’s goal has no technical or
scientific basis but instead was merely a negotiated, politically-
drive decision. TXU expressed the belief that combustion
modifications at EGFs in east and central Texas, in conjunction
with the reductions required by SB 7 and anticipated to be
required in BPA, DFW, and HGA, would approach an overall
reduction of more than 55% from EGFs in east and central
Texas.

The commission disagrees with the commenters. As noted
earlier in this preamble, modeling tests indicate that point source
NO

x
reductions of less than 50% have limited ozone reduction

benefit, whereas reductions at and above 50% show increasing
ozone reduction benefits. For example, in the DFW area, 25%
NO

x
reductions in all attainment counties of east and central

Texas result in a seven to ten ppb one-hour ozone reduction,
whereas 50% NO

x
reductions over the same area result in a 21-

27 ppb one-hour ozone reduction. Doubling the NO
x

reduction
from 25% to 50% provides more than twice the ozone reduction
benefit. The commission’s choice of a 50% emissions reduction
goal was based on this fact. TXU did not provide an analysis to
support their contention that combustion modifications at EGFs
in east and central Texas, in conjunction with the reductions
required by SB 7 and anticipated to be required in BPA, DFW,
and HGA, would approach an overall reduction of more than
55% from EGFs in east and central Texas.

CSW asserted that the Baylor aircraft monitoring does not
support the proposed 50% reduction in NO

x
emissions from

coal-fired EGFs due to a variety of limitations in the data.
Specifically, CSW stated that the monitoring data only represent
a snap-shot in time of the concentrations of ozone, NO

x
, and

other air contaminants and do not demonstrate or indicate what
the concentrations would be at a later time or day. CSW also

stated that the data only represent a snap-shot in space of
the concentrations of ozone, NO

x
, and other air contaminants

and do not demonstrate what the concentrations would be at
a different altitude or at different locations at the same altitude.
CSW further commented that the relevant altitude for modeling
and monitoring attainment with the one-hour ozone NAAQS
is ground level, that the Baylor aircraft monitoring data was
generally collected at 800 feet to 10,500 feet, and that the
commission has not presented information or data to support a
conclusion that the one-hour concentration at a ground level
location would be the same as the concentration measured
by aircraft at a much higher altitude directly above the ground
level location. CSW also stated that meteorological conditions
(e.g., wind speed and direction) associated with the aircraft
monitoring were not always known or were so variable as
to limit or eliminate the value of the data for the proposed
NO

x
emission limits. Finally, CSW stated that the aircraft

monitoring data do not indicate or demonstrate whether or by
how much the proposed NO

x
emission reductions will decrease

one-hour ozone concentrations in ozone nonattainment areas
to allow a demonstration of attainment with the one-hour ozone
NAAQS in or near-nonattainment areas to help them avoid
being designated as one-hour ozone nonattainment areas.

Comparison of ground monitoring data with airborne pollutant
levels suggests that airborne data compares relatively well to
ground-based data. Baylor aircraft flights are planned so the
aircraft is being flown at a time and an altitude in which the
atmosphere is mixed. In these conditions, pollutant levels
can usually be assumed to be fairly uniform from ground
height all the way up to the "mixing layer." Also, the aircraft
usually performs more than one up-and-down spiral precisely
for the purpose of measuring how pollutant levels change in the
vertical. Consequently, any changes in pollutant levels can be
identified and taken into account.

While it is true that a given pollutant measurement point is only a
"snap-shot in time," the same could be said for any single mea-
surement point at ground monitoring site. Baylor University’s
airborne monitoring platform has several capabilities which al-
low it to overcome this "limitation." First, the Baylor aircraft can,
and does, fly over the same latitude and longitude coordinates
more than once in a given flight which means that it has the abil-
ity to measure pollutants at a single point over time. Second,
because the aircraft moves, it can, and does, track a particular
"parcel" of air throughout the day as it moves through a ge-
ographic area and disperses. Third, because the aircraft can
climb and descend, it can, and does, measure vertical changes
in pollutant levels. Additionally, the aircraft is often flown during
a time of the day when the atmosphere is relatively well-mixed
so that differences with ground-based monitors can be further
minimized.

Even though having wind data collected by the aircraft during
its flight is the preferred mode of operation, the inability to
do so does not prevent the Baylor aircraft from providing
important information. Additional resources, such as ground
monitoring data, meteorological models, and radar data can
provide important wind information needed to interpret flight
data.

Tenaska commented on the proposed limit of 0.15 lb/MMBtu
for stationary gas turbines specified in §117.135(2)(B) and (C).
Tenaska noted that this limit is approximately equivalent to 42
ppmv NO

x
and suggested that the rule specify an alternate limit

of 42 ppmv NO
x
, adjusted to 15% oxygen. Tenaska stated
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that this would avoid unintended impacts on facilities that lack
systems and guarantees to demonstrate compliance with the
proposed limits in lb/MMBtu. Tenaska also stated that even
the latest combustion technology can not achieve lower than 42
ppmv NO

x
emissions while firing fuel oil without post-combustion

controls.

The commission has revised §117.135(2)(B) and (C) to specify
an alternate limit of 42 ppmv NO

x
, adjusted to 15% oxygen.

Regarding the comment about fuel oil firing, the commission
notes that natural gas enjoys a significant cost advantage over
fuel oil on a cost-per-heating-value basis, and this economic
difference will generally discourage the use of fuel oil. While
some minimal fuel oil firing may still occur (for example, to
ensure reliability of fuel oil backup systems), the emission limits
of §117.135 are on an annual (calendar year) basis. The
commission expects that this averaging period will easily allow
occasional firing of fuel oil without jeopardizing compliance with
the emission limits.

Brazos, Bryan, CSW, EPA, Reliant, San Miguel, Tenaska, TPPA/
ED, and TXU commented on the proposed optional system
cap of §117.138, which provides a flexible alternative to direct
compliance with the NO

x
emission specifications of §117.135.

Brazos, Reliant, TPPA/ED, and TXU noted that the system
cap does not allow inter-company trading. Brazos, TPPA/ED,
and TXU stated that the cost of compliance for EGFs will be
higher than estimated in the rule proposal preamble because
the commission did not concurrently propose a regional NO

x

trading program.

Bryan stated that TMPA, of which Bryan is a part, operates a
single coal-fired unit, while Brazos and San Miguel stated that
San Miguel operates a single lignite-fired unit. Reliant stated
that they only have two units (at the Limestone Station) with
which to average under a system cap. Brazos, Bryan, and San
Miguel commented that without the ability to trade with other
companies, they will not be able to use the system cap. Tenaska
stated that the proposed system cap is unworkable for its units
because the baseline heat input will be below the summer rated
capacity heat input, although they are contractually obligated to
supply the summer rated capacity heat input when called upon
by the customer.

Brazos, CPS, CSW, the EPA, Tenaska, and TXU commented
specifically on §117.138(c)(1), concerning the rolling 30-day
average emission cap. The EPA stated that the baseline period
for the historical heat input should match the commission staff’s
modeling period. TXU recommended that the highest annual
heat input for 1997, 1998, and 1999 be used for allowance
calculation using the EPA’s Acid Rain Database, while CPS
commented that 30 TAC Chapter 101, Subchapter H, Division
2 (Emissions Banking and Trading of Allowances) sets a yearly
tonnage rate based on 1997 emissions for EGFs and electing
EGFs. Reliant expressed support for the use of data from
1996-1998 and stated that data from later years (i.e., 1999)
begin to include the effect of ongoing emission reduction work,
lowering the baseline and penalizing companies who have been
proactive in emission reduction activities. Brazos stated that
the peak period for electric utilities has historically been the
months of June, July, August, and September and for this
reason suggested that the historic high heat input should be
changed to these four months rather than July, August, and
September. CSW recommended use of an annual average for
consistency with the proposed annual average emission limits
of §117.135.

Tenaska stated that the proposed rolling 30-day average would
pose serious limitations on the use of fuel oil during winter
months. Tenaska stated that since fuel oil usage is likely
to occur only during extreme winter cold periods, the rolling
30-day average cap should not apply on a year-round basis.
Tenaska suggested that the system cap be for the summer
ozone season of May through September, and should be based
on the potential heat input, not baseline values. CPS, CSW, and
TXU stated that a rolling 30-day average is inconsistent with the
cap and trade provisions of SB 7, and TXU also commented
that the added complexity of a rolling 30-day average is not
justified since the rule applies to ozone attainment counties.
CSW commented that a rolling 30-day average emission cap
would require greater than a 50% NO

x
emission reduction

and therefore, is unnecessary to reach the 50% NO
x

emission
reduction goal.

TXU stated that almost all of the permitted power plants
in east Texas are coal or lignite-fired base-load units that
operate continuously, and suggested that an annual average is
appropriate for these units. TXU also stated that there will be no
excess allowances available for trading due to the low emission
limits of §117.135, which they believed conflicts with the intent
of the trading program designed by the Texas Legislature in SB
7.

The commission believes that the cost estimates for EGFs
included in the rule proposal preamble are reasonable. The
commission agrees that the forthcoming banking and trading
program will lower the cost of compliance and expects that
ultimately it will be the preferred compliance option for affected
EGFs because such a program will allow overcontrol of the
more cost-effective units to be applied to units which are less
cost-effective, even between companies. The commission has
revised the system cap of §117.138 by changing from 30-day
rolling average and daily emission caps to an annual average
(based on the total annual heat input for each unit in the
emission cap for 1996, 1997, and 1998) in order to facilitate
trading within an electric power generating system until the
forthcoming emission banking and trading program is finalized.
The commission selected the 1996-1998 timeframe because it
is the same timeframe used for EGFs in the modeling.

LCRA and TXU commented on §117.138(e), which provides
procedures for substituting emissions data during periods when
a NO

x
monitor is off-line. LCRA and TXU suggested that the

data substitution procedures for determining NO
x

emissions be
consistent with the data substitution procedures of 40 CFR
75, Part D. LCRA stated that this would result in the same
NO

x
emission rate data being reported to the commission

for the Chapter 117 rule and to the EPA for the acid rain
program. LCRA also stated that this would eliminate the
need for maintaining two NO

x
emissions databases and avoid

having to make changes to software programs in existing data
acquisition and handling systems.

The commission agrees that the suggested changes will mini-
mize costs while also ensuring that adequate substitute emis-
sions data is reported for periods when a NO

x
monitor is off-line.

Therefore, the commission has revised §117.138(e) accordingly.

Reliant commented on §117.138(g), which requires the owner
or operator of any unit subject to a system cap to report ex-
ceedances of the system cap emission limit. Reliant stated
that the 48-hour report deadline and the 21-day report require-
ment are unreasonable and commented that the upset and
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maintenance reporting requirements of 30 TAC Chapter 101,
§101.6 (Upset Reporting and Recordkeeping Requirements)
and (Maintenance, Start-up and Shutdown Reporting, Record-
keeping, and Operational Requirements), exempt boilers and
gas turbines equipped with CEMS from requirements for im-
mediate reporting and creating records. Reliant suggested that
the reporting requirements of §117.149 are adequate to ensure
that any system cap exceedances are addressed.

The specified exemptions from the upset and maintenance re-
porting requirements of §101.6 would not apply to exceedances
which occurred for other reasons, such as failure to properly
maintain control equipment or simply a failure to comply with the
system cap emission limit. However, because the commission
has revised the system cap of §117.138 to an annual average
basis and, as described later in this preamble, has changed the
reporting period of §117.149(d) to an annual calendar year ba-
sis, the commission agrees that the 48-hour and 21- day report
requirements are no longer necessary. The commission has
revised §117.138(g) accordingly.

The EPA commented on §117.138(i) and stated that units
which are permanently retired or decomissioned and rendered
inoperable should be eligible for inclusion in the system cap
emission limit only if the shutdown occurred after the modeled
emission inventory. Shutdowns that occurred before could only
be used to generate credit if the previous shutdowns were
carried as existing emissions in the most recent inventory relied
on for the rate of progress plan or the attainment demonstration
SIP.

The commission agrees and has revised §117.138(i) to specify
that a shutdown is creditable only if it occurred on or after
January 1, 1999. This date was selected because it is
consistent with the 1996-1998 modeling period and because
the baseline period for H

i
, the historical heat input used in the

annual average of §117.138(c)(1), is 1996, 1997, and 1998.

Reliant commented on §117.138(j), which states that emission
reductions from shutdowns or curtailments which have been
used for netting or offset purposes under the requirements of
Chapter 116 of this title may not be included in the baseline for
establishing the system cap. Reliant stated that this require-
ment is unnecessary.

The commission believes that it is appropriate to clearly specify
that emission reductions from shutdowns or curtailments which
have been used for netting or offset purposes under the
requirements of Chapter 116 may not be included in the
baseline for establishing the system cap. This is necessary to
ensure that no double-counting of emission reductions occurs.
The commission has made no change in response to the
comment.

CEED and NACC commented on §117.138(k) and stated that
startups, shutdowns, and upsets should not be included in the
system cap. CEED and NACC stated that the system cap is
impractical if startups, shutdowns, and upsets are included.

Consistent with how this issue has been addressed in previous
rulemaking, the commission believes that inclusion of startups,
shutdowns, and upsets in the system cap is necessary to
provide an incentive for owners or operators to minimize
emissions from these events. The commission has made no
change in response to the comment.

The proposed §117.138(k) includes a maximum daily rate data
fill-in procedure which allows an owner or operator to show

to the satisfaction of the executive director that the actual
emissions were less than maximum emissions. To address
concerns expressed by the EPA about the corresponding
language in §117.108(k), concerning System Cap, (specifically,
what replicable procedure will be used to determine whether
actual emissions were less than maximum emissions), the
commission has revised §117.138(k) to specify that satisfaction
of both EPA and the executive director is necessary.

TXU suggested the addition of a new subsection (l) to §117.138
which would specify that units eligible to be included in a system
cap that are subsequently sold to a new owner or operator may
continue to operate under the system cap if the former and new
owners enter into a contract agreement to meet all requirements
of the system cap and operate the units with combined NO

x

emissions in compliance with the original system cap. TXU
stated that this is necessary so that construction of NO

x
controls

on units they plan to sell can be maintained for completion by
the compliance date specified in §117.512.

The commission believes that the inclusion of two separate
owners in a single utility cap is unnecessary. The commission
expects that the compliance flexibility that the commenter seeks
will be available through use of the forthcoming banking and
trading rules. The suggested alternative makes it more difficult
for the commission to determine compliance because correcting
problems is more complicated when there are two entities
responsible. The commission has no control over any contract
between utilities. The commission has made no change in
response to the comment.

CSW suggested that the proposed §117.141(d)(2) be deleted as
part of its request that the basis of the system cap of §117.138
be changed to an annual average.

The commission agrees and has made the suggested revision
and renumbered the proposed §117.141(d)(1) as §117.141(d).

An individual commented on §117.143 and opposed allowing
PEMS as an alternative to CEMS for NO

x
monitoring. The

individual expressed concern that PEMS are not accurate
enough and do not reflect actual emissions.

The former Texas Air Control Board (TACB) authorized PEMS
as an alternative to CEMS, because it offered the possibility
of equivalent accuracy and lower costs compared to CEMS,
and an opportunity to reduce emissions. After more operating
experience has been achieved with PEMS, an evaluation of
its ability to consistently track NO

x
emissions over time will be

needed. The commission has made no change in response to
the comment.

CPS and TXU stated that §117.143(b), which requires CO
monitoring, should be deleted since there is not a CO limit
specified. CPS also suggested adding an exemption from the
CO analyzer requirement for acid rain peaking units which use
meet the requirements of 40 CFR Part 75, Appendix E, since
such units are not even required to install a NO

x
monitor under

Appendix E. CPS commented that Appendix E allows stack
testing for NO

x
every five years or 3,000 operating hours, in lieu

of installing a CEMS, as long as the unit maintains its peaking
status.

Because a CO limit was inadvertently omitted from the proposal
and cannot be added at this time, there is presently no need
for the proposed CO monitoring requirement. Since the com-
mission is deleting the proposed CO monitoring requirement
of §117.143(b), the suggested exemption for acid rain peaking
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units which use meet the requirements of 40 CFR Part 75, Ap-
pendix E is a moot point but will be considered in the event
the commission proposes adding a CO limit and monitoring re-
quirement in the future.

CPS commented on §117.143(c)(2), which provides an option
in which one CEMS may be shared among multiple units. CPS
stated that the requirement that the exhaust stream of each
unit be analyzed separately and the requirement that the CEMS
meets the applicable certification requirements for each exhaust
stream seemed to contradict each other. CPS stated that
§117.143(c)(2)(A) and (B) should either be deleted or clarified
to mirror the common stack CEMS requirements in 40 CFR Part
75, §75.16.

There is no contradiction between the requirements. In addition,
the option to share CEMS among units is consistent with
the corresponding rule in the industrial source division of this
chapter. The commission has made no change in response to
the comment.

CSW suggested that the proposed §117.145(b) be revised to
reflect its request that the basis of the system cap of §117.138
be changed to an annual average.

The commission agrees and has made the suggested revision.

CSW suggested that the proposed §117.149(d)(1)(B) be
deleted as part of its request that the basis of the system cap
of §117.138 be changed to an annual average.

The commission agrees and has made the suggested revi-
sion and has renumbered the proposed §117.149(d)(1)(A) as
§117.149(d)(1). In addition, since the system cap has been
changed to an annual basis, the commission has changed
the proposed semiannual reporting periods of §117.138(g) and
§117.149(d) to an annual calendar year basis.

Richards and four individuals suggested that emissions of
air toxics from cement kilns in Ellis County can be directly
linked with the appearance of rare diseases, including cancer,
and urged that these emissions be reduced. Eleven other
individuals generally opposed the burning of waste-derived
fuel in cement kilns. Another individual recommended that
burning of waste-derived fuel be reduced through changes in
manufacturing processes which minimize the volume of waste
generated.

The purpose of the proposed rulemaking is to address emis-
sions of ozone precursors (specifically, NO

x
) in order to help

bring ozone nonattainment areas into compliance and to help
keep attainment and near-nonattainment areas from going into
nonattainment. The proposal does not address emissions of air
toxics, which instead are regulated by other commission rules
as well as a variety of federal standards. However, the Com-
munity Air Toxics Monitoring network currently includes a total
of 44 monitors in 18 counties, with two in Ellis County, two in
Dallas County, and one in Tarrant County. Should this air toxics
monitoring indicate levels of concern, the commission will take
appropriate action to ensure that health effects concerns are
thoroughly addressed. Because the individual’s suggestion is
beyond the scope of this rulemaking, the commission has made
no change in response to this comment.

Alamo stated that the rule should include a maximum cost (in
dollars per ton of NO

x
reduced), while Capitol stated that the

commission should provide some assurance that the rules will
have a reasonable economic impact on the cement industry.

The commission agrees that cost should be taken into account
in the development of control strategies and has done so.
However, the commission disagrees with the suggested concept
of including a maximum cost (in dollars per ton of NO

x
reduced)

in the proposed rules. Such a concept would not ensure that the
necessary emission reductions occur. In addition, the concept
raises numerous issues such as the calculation methodology,
enforceability, and especially the cutoff level. For example, the
commission is aware of one company that spent approximately
$31,000 per ton to comply in an ozone nonattainment area while
the company was in Chapter 11 bankruptcy. The commission
has made no change in response to the comments.

No comments were received on §117.260, concerning Defini-
tions. However, in conjunction with the revisions to §117.265,
concerning Emission Specifications, described later in this
preamble, the commission has added definitions of "low-NO

x

burners" and "mid-kiln firing" to §117.260.

Alamo and Capitol commented on §117.261. Alamo suggested
that Ector and Nolan Counties should be included so that the
two west Texas cement plants are included in the NO

x
reduction

requirements. Alamo stated that it was unfair that the cement
plants in east and central Texas were subject to the limits while
these two west Texas cement plants were not.

The commission can not revise §117.261 to apply in Ector
and Nolan Counties in this rulemaking because the cement
plants in those counties would not have had adequate notice
and opportunity to comment. Regarding the commenter’s
assertion that the rules are unfair to cement plants in the eastern
half of Texas, the rules are targeting the eastern half of the
state because modeling (described in detail elsewhere in this
preamble) has shown that NO

x
emissions from sources in that

area are contributing to exceedances of the one-hour ozone
NAAQS in ozone nonattainment areas as well as contributing
to elevated ozone levels in near-nonattainment areas. The
commission believes that it is appropriate for those sources
which are contributing to the ozone problem to be part of the
solution. Consequently, the commission has made no change
in response to the comment.

Capitol questioned whether NO
x
emissions from its cement plant

in San Antonio impact ozone concentrations in DFW and stated
that the rules’ applicability should be limited to Ellis County
until it is demonstrated that emissions from cement plants in
other counties are contributing to an exceedance of the ozone
standard.

As noted earlier, the proposed controls are based upon a
body of circumstantial evidence from aircraft measurements,
seasonal modeling, back trajectories, and statistical studies
indicating that electric generating facilities and cement kilns in
central and eastern Texas contribute to the background levels of
NO

x
which impact the DFW area. Documents explaining these

additional studies are included as appendices to the SIP.

It has come to the commission’s attention that Hays County
was misspelled in §117.261. The commission has corrected
the spelling.

Holnam commented on §117.265 and noted that in the pream-
ble to the proposed rules, the commission solicited comments
regarding the technical feasibility and cost-effectiveness of NO

x

emission reductions beyond those which would be achieved by
the proposed cement kiln rules. Holnam noted that the rule pro-
posal further stated that if the commission determined that NO

x
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emission reductions beyond those which would be achieved by
the proposed rules are technically feasible and cost-effective,
then in the adoption of the final rules the commission might in-
corporate more stringent emission reduction requirements. Hol-
nam stated that adoption of more stringent limits than those
proposed would not comply with the notice and opportunity for
comment sections of the APA (specifically, Texas Government
Code, §2001.023 and §2001.029) and cited a court case (State
Board of Insurance v. Deffebach, 631 S.W.2d 794, 801) (Tex.
App.-Austin 1982, writ ref’d n.r.e) which it claimed made such
action illegal.

The commission disagrees with the commenter’s interpretation
of the caselaw cited. As long as the adopted rules do not
regulate new parties or affect new subjects of regulation and the
agency does not adopt rules which are completely different rules
than those proposed, there is no requirement that an agency
repropose the rules prior to adoption. The commission believes
that a change in the emission limits would not be enough to
require reproposal especially given the fact that the regulated
industry was put on notice in the rule proposal preamble that
the commission would consider lowering the standards during
the comment period.

Holnam further stated that the commission’s air permit staff
accepted a NO

x
emission level of approximately 5.4 pounds

per ton (lbs/ton) of clinker produced as best available control
technology (BACT) for its new preheater-precalciner kiln in Ellis
County.

The commission disagrees with the commenter. The com-
pany’s recently-amended permit (Permit Number 8996/PSD-
TX-454M2) allows up to 770 tons per year (tpy) of NO

x
emis-

sions from each of two cement kilns with a maximum allowable
production rate of 7,000 tpd of clinker. At maximum production,
this represents an average NO

x
emission level of 1.4 lbs/ton of

clinker produced.

ALAT, Billion, Cleburne, Dallas, Dallas Sierra Club, DAR, GPTC,
LWVTC, LWVTX, SCLSC, Turner, TWCA, and 577 individuals
commented that the requirements of §117.265 are not strin-
gent enough. Alamo, Capitol, and Cemex commented that
the proposed limits are too stringent. Alamo, Capitol, Cemex,
and ECCI suggested that the proposed limits be changed to
reflect the equipment-based standards (low-NO

x
burners, mid-

kiln firing, or equivalent) proposed by the EPA in the Ozone
Transport Federal Implementation Plan. Tulsa, OPG, and eight
individuals supported the proposed requirements. One indi-
vidual stated that cement kilns in Ellis County should be re-
quired to reduce NO

x
emissions by 90%; DAR and an individual

recommended 80% to 90%; TWCA and six individuals recom-
mended 88%; ALAT, Dallas Sierra Club, SCLSC, and 21 individ-
uals recommended 80%; one individual recommended 70% to
80%; GFWSC and one individual recommended 70%; SCATC/
SPAC and an individual recommended 50% to 70%; one indi-
vidual recommended 60%; Dallas, Goodman, LWVTC, LWVTX,
NAACP, and 510 individuals recommended 50%; Cleburne and
the Steering Committee recommended up to 50%; and two indi-
viduals recommended 40%. DAR and NAACP stated that any-
thing less than a 50% reduction for Ellis County cement plants
raises issues of environmental justice for residents of southern
Dallas and Tarrant Counties.

The equipment-based standards suggested by Alamo, Capitol,
Cemex, and ECCI would not achieve the necessary emission
reductions because some cement kilns are already equipped

to meet the suggested equipment-based standards and con-
sequently would not have to make further reductions. Rather
than setting equipment-based standards, the commission be-
lieves that it is more appropriate to establish emission limits
because this approach provides more flexibility so that individ-
ual kilns can be evaluated to determine the most cost-effective
approach to reduce NO

x
emissions.

Regarding the specific emission limits for Ellis County cement
kilns, review of the company’s emissions inventory and asso-
ciated data subsequent to publication of the proposal indicates
that post-1996 process modifications (mid-kiln firing of tires, and
addition of steel slag) at the North Texas wet process kilns have
reduced NO

x
emissions by 30% as of 1998 such that these

kilns can meet a NO
x

limit of 4.0 lb/ton of clinker. This emis-
sion limit would represent a NO

x
emission reduction of approx-

imately 30% from the 1996 emissions inventory baseline for
the Ellis County wet process cement kilns. However, in order
for this emission reduction to be creditable in the SIP, it must
be enforceable. Consequently, the commission is revising the
emission limit in §117.265 to reflect a NO

x
limit of 4.0 lb/ton of

clinker for wet process cement kilns in Ellis County. To provide
additional flexibility in all affected counties yet still ensure that
all reasonable emission reduction measures have been imple-
mented, the commission has added an option which provides
that each kiln equipped with low-NO

x
burners and mid-kiln firing

is not required to meet the NO
x

emission limits. As a practical
matter, the commission expects that North Texas and TXI would
utilize either this equipment standard option or the source cap
option of §117.283 (described later in this preamble) rather than
directly complying with the emission limits of §117.265, regard-
less of whether the limit was set at 4.0 or 6.0 lb/ton of clinker
for wet process kilns in Ellis County.

Regarding the commenters’ concerns about environmental jus-
tice, the commission notes that the adopted emission limits will
result in substantial NO

x
emission reductions of approximately

30% from the 1996 baseline, despite a 74% increase in clinker
production capacity at the Ellis County cement plants since
1996. Additionally, NO

x
is not generally associated with envi-

ronmental justice concerns because it does not have the local-
ized impact of VOCs, especially toxics. Regarding the desire of
many commenters that greater emission reductions be required
of Ellis County cement kilns, the commission believes that the
adopted limits are the most stringent that are reasonably achiev-
able for the wet process kilns in Ellis County. The significant
post-1996 combustion modifications at North Texas described
earlier reduced NO

x
emissions sufficiently in 1998 to achieve

approximately a 30% NO
x

emission reduction from 1996 levels.
TXI will be bringing a new preheater/precalciner kiln on-line by
the end of 2000. This new kiln will be equipped with low-NO

x

burners and staged combustion, thus minimizing thermal NO
x

generated from the heating of raw materials prior to entry to the
kiln. TXI’s existing No. 2 and No. 3 wet process kilns will not
be allowed to operate when the new preheater/precalciner kiln
is in operation. However, TXI will continue to operate its No. 1
and No. 4 wet process kilns after the new kiln is operating. In
order to address previous odor complaints related to sulfur com-
pounds, the commission has required TXI’s wet process kilns to
maintain an average oxygen content, as measure at the kiln exit,
of at least 0.75% by volume on a five-minute average. While this
successfully resolved the odor situation, excess oxygen has the
unfortunate side effect of resulting in the formation of additional
NO

x
. Even if these kilns were equipped with low-NO

x
burners

and mid-kiln firing of tires to reduce NO
x
, it is unlikely that the
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company would be able to meet the NO
x

limit for wet kilns spec-
ified in §117.265. As discussed elsewhere in this preamble,
no reasonably effective and practical post-combustion controls
are currently available for wet process kilns. Consequently, the
commission believes it is appropriate to revise §117.283 to allow
the Ellis County cement kilns to participate in the source cap.
This will allow TXI to operate its new kiln below the permit limits
and apply the difference toward the required emission reduc-
tions from its wet process kilns. The necessary NO

x
emission

reductions will still be achieved with this approach, but TXI and
North Texas will have additional flexibility in making the emis-
sion reductions. Holnam’s two preheater/precalciner kilns (one
existing, one recently-permitted) will be equipped with low-NO

x

burners and operated at reduced combustion air input (sub-
stoichiometric conditions) to reduce NO

x
emissions by approx-

imately 27.5% from 1996 levels, despite a doubling of clinker
production capacity. The commission expects that Holnam will
be able to comply with the NO

x
limit of 2.8 lb/ton of clinker for

preheater/precalciner kilns, based upon its permit.

DAR stated that low-NO
x

burners and mid-kiln firing of tires are
viable control technologies for wet process cement kilns and
together could reduce NO

x
emissions from the North Texas and

TXI wet kilns by 50% or more.

The commission agrees that low-NO
x
burners and mid-kiln firing

of tires are viable control technologies for wet process cement
kilns, such as those at North Texas and TXI in Ellis County. Low
NO

x
burner technology is based on producing an early ignition

of the fuel in an oxygen deficient atmosphere in order to reduce
the formation of NO

x
. Low NO

x
burners require an indirect firing

system for solid fuels, which allows the primary air to be reduced
about 6.0-10%, resulting in less NO

x
formation. In Table 2-

2 of the EPA’s alternative control techniques (ACT) guidance
document titled Alternative Control Techniques Document –
NO

x
Emissions from Cement Manufacturing (EPA-453/R-94-

004, March 1994), the EPA estimates that NO
x

reductions
from conversion to low-NO

x
burners range from 20-30% and

estimates that NO
x

reductions from mid-kiln firing of tires range
from 20-40%. On page 7-2 of the ACT, EPA assumes a 25%
reduction efficiency for each control measure. However, it
should be noted that the percentages are not additive. Thus,
while it might be reasonable to expect better than a 25% NO

x

reduction from use of both low-NO
x

burners and mid-kiln firing
of tires at a wet kiln, it is highly unlikely that a 50% reduction
would be achieved.

DAR and five individuals suggested that post-combustion con-
trols (SCR and SNCR) are viable options for cement kilns. DAR
also stated that SCR has been used successfully on boilers, in-
ternal combustion engines, and gas turbines, as well as on coal-
fired boilers where exhaust gases contain a significant amount
of particulate and sulfur dioxide (SO

2
). Regarding a 1976 trial

program which evaluated SCR on three cement kilns (each
equipped with an electrostatic precipitator (ESP) for particulate
control), DAR stated that while the initial NO

x
control efficiencies

of 98% had dropped to about 75% due to catalyst coating after
seven months of operation, the efficiency was still over 50%.
DAR also suggested that particulate control technology (ESPs
or baghouses) could be used prior to the kiln exhaust stream
entering the SCR.

Regarding SNCR, DAR stated that this technology could be ap-
plied to dry kilns. DAR acknowledged that there are no installa-
tions of SNCR on cement kilns in the United States but stated
that in 1995 a cement kiln with built-in SNCR was designed and

permitted as BACT in Nevada (albeit never constructed). DAR
stated that Iowa’s Department of Natural Resources designated
SNCR as BACT for a cement plant in that state. DAR also
referred to a discussion in the Alternative Control Techniques
Document (ACT) which described experimental tests of SNCR
on preheater/precalciner kilns. DAR noted that in one test, the
ACT stated that in one test the NO

x
emissions were reduced by

an average of 40% but reached 90% when the ammonia injec-
tion rate was 10-20% in excess of stoichiometric, while in a test
of a urea-based SNCR the NO

x
emission reduction ranged from

27-55%. DAR commented that the ACT stated that in a test on a
European preheater-type kiln, an SNCR system with a 1:1 mo-
lar ratio of reagent to nitrogen dioxide achieved NO

x
emissions

of about 70% with ammonia-based reagent and about 35% with
urea.

Review of Permit Number 99-A-579P issued by the Iowa
Department of Natural Resources (DNR) on November 9, 1999
revealed that SNCR was in fact not designated as BACT for this
preheater/precalciner cement kiln. Instead, the company and
Iowa DNR negotiated a limit of 4.0 lb NO

x
/ton of clinker. The

permit requirements for the Nevada cement kiln are irrelevant.
Because the plant was never constructed, its SNCR system
obviously was never demonstrated in practice.

As noted earlier, a 50% NO
x
reduction was the goal, but in some

cases technology is not available which would achieve a 50%
or higher NO

x
reduction. Specifically, for wet process cement

kilns, SNCR reportedly has difficulties involved in continuous
injection of the reducing agents. The temperature where
the reagent (urea or ammonia) is injected is critical because
there is no catalyst with SNCR. The necessary temperature
is approximately 1,600 to 2,000 degrees Fahrenheit, but on a
wet kiln this temperature range occurs roughly halfway down
the length of the kiln. While access is possible once per kiln
revolution through ports in the kiln (such as those used for mid-
kiln firing), the reagent must be added continuously in a specific
stoichiometric ratio in order to properly control NO

x
emissions

and reduce ammonia slip. While SNCR is not applicable to
wet process cement kilns, it does appear to be a promising
technology for dry process cement kilns. The ACT notes on
page 5-17 that "greater NO

x
reductions were observed with

more than stoichiometric amount of reagent, although there
was increasing ammonia ’slip’ in the exhaust gases." Regarding
the urea-based SNCR test, the ACT notes on page 5-16 that
"limited short term data were obtained." Simply put, SNCR
has not yet been proven on dry process cement kilns in the
United States, although perhaps in the near future additional
information will be available which documents that SNCR or
some variation of it is a viable NO

x
control technique for dry

process cement kilns in the United States.

The other post-combustion control available, SCR, has been
successfully applied to a variety of combustion sources with
a high control efficiency. However, when SCR has been
tested on cement kilns, the application of SCR was found
to be problematic due to the high concentrations of alkaline
particulate matter in the exhaust gas stream. This leads
to catalyst fouling, causing high pressure drops and reduced
catalyst activity. DAR’s own comments confirm that the catalyst
was not able to withstand the exhaust gas stream being directed
to it. The commission has made no change in response to the
comments.

Dallas Sierra Club, DAR, Goodman, and four individuals stated
that the reduction percentage should be calculated using 1997
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as the base year, while SCLSC and an individual expressed
concern that the appropriate base year be used. Dallas Sierra
Club and DAR stated that the reduction percentage based
on 1997 data is approximately 18% and expressed concern
that higher estimated emission reductions had been previously
reported. DAR noted that the baseline years for the Ellis
County cement plant reductions described in the rule proposal
preamble are 1991 for Holnam, 1996 for North Texas, and 1995
for TXI. DAR questioned why the cement plants were given a
different baseline than power plants in the same SIP revision
and expressed concern that commission representatives met
with cement industry representatives in September 1999 and
discussed a 30% emission reduction prior to a recommendation
in October 1999 by the Steering Committee, which represents
the DFW ozone nonattainment area, for a 50% reduction in NO

x

emissions from Ellis County cement plants. ED commented
that the commission improperly accounts the reductions of Ellis
County cement plants.

The table in the rule proposal preamble represented an ap-
proximately 40% NO

x
reduction from each Midlothian cement

company’s uncontrolled baseline (i.e., prior to any modifications
to reduce NO

x
emissions, such as mid-kiln firing of tires, etc.).

Since the rule proposal was still being developed at the time,
modelers were instructed to boost the emissions reductions to
a total of 50%. Hence a factor was applied to the Midlothian
area to arrive at an overall 50% reduction. Subsequent model-
ing will include only the actual emissions reductions achieved.

The DFW Attainment SIP modeling is based upon 1996
episodes, and therefore the EPA has confirmed that 1996 is
the appropriate base year. Therefore, the estimated reductions
and current modeling are based on 1996 actual emissions
as the baseline. In the case of EGFs, a three-year average
(1996-1998) was selected as the baseline because fluctuations
in ambient temperature patterns often cause significant annual
variation in electric demand. An average over three years limits
the influence of one particular year on the design value. It
should be noted that the Steering Committee recommendation,
as adopted on October 29, 1999, was for "up to 50% Ellis
County reduction from cement kilns." Therefore, the commis-
sion’s rule for cement kilns in Ellis County is consistent with
this recommendation.

An individual commented on §117.273 and opposed allowing
PEMS as an alternative to CEMS for NO

x
monitoring. The

individual expressed concern that PEMS are not accurate
enough and do not reflect actual emissions.

The former TACB authorized PEMS as an alternative to CEMS,
because it offered the possibility of equivalent accuracy and
lower costs compared to CEMS, and an opportunity to reduce
emissions. After more operating experience has been achieved
with PEMS, an evaluation of its ability to consistently track NO

x

emissions over time will be needed. The commission has made
no change in response to the comment.

Holnam commented on §117.273 and requested that the rule be
revised so that substantially equivalent requirements in a new
source review (NSR) permit could be substituted. Holnam also
commented on the notification, recordkeeping, and reporting
requirements of §117.279 and likewise requested that the rule
be revised so that substantially equivalent requirements in an
NSR permit could be substituted.

While the commission appreciates the commenter’s desire
to eliminate duplication of identical or similar requirements

between NSR permit provisions and the rule, the NSR permit
requirements are variable from one permit to another and,
in some cases, non-existent for the information needed to
demonstrate compliance with the requirements of §117.273 and
117.279. Consequently, the commission has made no change
in response to the comments.

Cemex and Holnam commented on the proposed §117.283,
which provides an alternative to complying with the NO

x
emis-

sion limits of §117.265 by allowing an owner or operator to
choose to reduce total NO

x
emissions from all cement kilns at

the account to at least 30% less than the total NO
x

emissions
from all cement kilns in the account’s 1997 emissions inventory.
Holnam noted that the proposed §117.283 applies to cement
plants in Bexar, Comal, Hays, and McLennan Counties. Hol-
nam stated that it does not believe the commission is justified
in excluding Ellis County from the source cap and stated that
the commission should provide evidence that Ellis County is dis-
tinguishable from Bexar, Comal, Hays, and McLennan Counties
if Ellis County is excluded.

The commission has revised §117.283 to allow Ellis County
cement plants to participate in the source cap because it
has determined that this will result in essentially the same
emission reduction as if the affected cement kilns met the limits
of §117.265 directly. This revision is necessary to allow in-
plant trading between the cement kilns at each Ellis County
cement plant, thus providing more flexibility so that the owners
or operators can evaluate individual units to determine the
most cost-effective approach to reduce NO

x
emissions. As

discussed earlier, the commission has revised the base year
to 1996. In addition, the commission has revised §117.283 to
specify that the source cap is on a 30-day rolling average basis
for consistency with the emission specifications of §117.265.
Finally, the commission changed the units of the source cap
from tpd to ppd for consistency with the emissions inventory
reporting requirements.

Cemex advised that review of data from a recently-installed
CEMS revealed that the 1993 stack test data which was used to
report NO

x
emissions in emissions inventories through 1998 was

underestimating the actual NO
x

emissions. Specifically, Cemex
indicated that the reported 1997 NO

x
emissions of 1,557 tpy

should have been 2,286 tpy. Cemex estimated the 1999 NO
x

emissions using the new CEMS to be 2,276 tpy. Consequently,
Cemex expressed a preference for basing the source cap on
the 1999 emissions inventory rather than the 1997 emissions
inventory.

As noted earlier in this preamble, the EPA has confirmed that
1996 is the appropriate base year because the modeling is
based upon 1996 episodes. While it is unfortunate that the
1993 stack sampling data underreported the actual emissions,
and consequently resulted in underreporting of emissions in
the emissions inventories through 1998, this rulemaking is not
the appropriate mechanism for adjusting a previous emissions
inventory. The commission has made no change in response
to the comment.

Cemex stated that they would be unable to achieve a 30%
reduction of NO

x
emissions without major modifications to the

preheating tower and precalcining system. Cemex stated
that its kiln system is uniquely different than other preheater-
precalciner kiln systems in Texas in that combustion air for the
precalciner is drawn through the rotary kiln and not through the
tertiary ducting as is the normal case (air-through as opposed to
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air-separate design), and that this design inherently generates
higher levels of NO

x
due to excess oxygen in the kiln and

precalciner. Cemex stated that vendor quotes for the necessary
modifications to its preheating tower and precalcining system
exceed $10 million, or at least $14,000 per ton of NO

x
reduced.

The commenter did not provide data supporting its reported
vendor quotes for its cement kiln, nor is there any indication
that the company explored all possible options to reduce NO

x

emissions. Even if the company’s estimates are accurate and
represent the least expensive control option, the commission
expects that the forthcoming banking and trading program would
lower the cost of compliance.

Holnam suggested the addition of a site cap which would allow
an owner or operator to choose to reduce total NO

x
emissions

from all NO
x

emission sources at the account to meet the
desired emission reductions. Holnam also stated that any
requirement for low- emitting trucks is solely within the EPA’s
jurisdiction under the FCAA, Title II.

In conjunction with §101.29 of this title (Emission Credit Bank-
ing and Trading), §117.570 (Trading) allows an owner or oper-
ator to apply an emission reduction credit (ERC), mobile emis-
sion reduction credit (MERC), discrete emission reduction credit
(DERC), or mobile discrete emission reduction credit (MDERC)
toward meeting specifically-listed emission limits. The commis-
sion believes that §117.570 is clearly the appropriate section
for addressing the use of ERCs, MERCs, DERCs, or MDERCs.
However, the changes to §117.570 which would be necessary
to make this section available to cement kilns are substantial
enough that these changes can not be made at this time. The
commenter’s suggestion will also be addressed during the de-
velopment of the forthcoming rules for an emissions banking
and trading program.

It has come to the commission’s attention that Hays County was
misspelled in §117.283(a). The commission has corrected the
spelling.

Austin, Brazos, CEED, CPS, CSW, LCRA, NACC, San Miguel,
TMPA, and TXU commented on the May 1, 2003 compliance
date in §117.512 for utility electric power boilers and stationary
gas turbines in the 31 attainment counties in east and central
Texas. Austin, Brazos, CEED, CPS, CSW, LCRA, TMPA, and
TXU stated that a longer compliance schedule was necessary,
especially due to limited availability of engineering, fabrication,
and installation contractors for controls. Austin expressed con-
cern that electric reliability across Texas since retrofitting of each
generating unit will require that the unit be out of service for sev-
eral weeks or months, which potentially could result in shortfalls
in generating capacity. NACC also expressed concern about
the potential for brownouts and blackouts. Brazos, CEED, CSW,
LCRA, NACC, San Miguel, and TMPA suggested a May 1, 2005
compliance date, with TMPA suggesting the inclusion of manda-
tory compliance milestones based on a commission-approved,
facility-specific schedule. Austin and CPS suggested a May 1,
2005 compliance date for units that are not subject to the May
1, 2003 cost-recovery deadline in SB 7 (TUC, §39.263).

Much of the construction work associated with installing post-
combustion controls can be accomplished while the unit is
in operation, and the remaining work can be done during a
regularly scheduled maintenance shutdown, thus minimizing
the impact on generating capacity. As noted earlier in this
preamble, the commission considers the January 1999 joint
PUCT/TNRCC report, Electric Restructuring and Air Quality: A

Preliminary Analysis of Reductions and Costs of NO
x

Controls
from Electric Utility Boilers in Texas, to be an indicator that
the economic impacts of the proposed emission limits will not
result in widespread shutdowns. Therefore, the commission
believes that the commenters’ concerns about the potential for
brownouts and blackouts are overstated. Nevertheless, in order
to address the commenters’ concerns about the availability
of engineering, fabrication, and installation contractors, the
commission has revised §117.512 to specify a May 1, 2005
compliance date for units owned by utilities which are not
subject to the May 1, 2003 cost- recovery deadline in SB 7
(TUC, §39.263(b)). The commission has retained a May 1,
2003 compliance date for units owned by utilities which are
subject to the May 1, 2003 cost-recovery deadline in SB 7 (TUC,
§39.263(b)) to ensure consistency with SB 7.

Cemex commented on the May 1, 2003 compliance date in
§117.524 for cement kilns in Bexar, Comal, Ellis, Hays, and
McLennan Counties. Cemex suggested that the compliance
date be set at 36 months after the effective date of the new
rules.

For adoption by the commission on April 19, 2000, the effective
date is estimated to be May 14, 2000. Since 36 months from
this date is only two weeks later than the proposed May 1, 2003
compliance date, the commission is retaining the May 1, 2003
compliance date for cement kilns in Ellis County to ensure that
the necessary emission reductions which have the most impact
on DFW are achieved as soon as practicable. The commission
is revising the compliance date for cement kilns in Bexar, Comal,
Hays, and McLennan Counties to May 1, 2005 to provide
additional time for compliance. As part of the Attainment SIP
mid-course review (anticipated to be completed by December
2003) there will be an opportunity for the commission to evaluate
the implementation status of the rule at that time.

It has come to the commission’s attention that Hays County
was misspelled in §117.524. The commission has corrected
the spelling.

Subchapter A. DEFINITIONS
30 TAC §117.10

STATUTORY AUTHORITY

The amendments are adopted under the Texas Health and
Safety Code, TCAA, §382.011, concerning General Powers and
Duties, which provides the commission with the authority to
establish the level of quality to be maintained in the state’s
air and the authority to control the quality of the state’s air;
§382.017, concerning Rules, which provides the commission
with the authority to adopt rules consistent with the policy and
purposes of the TCAA; and §382.012, concerning State Air
Control Plan, which requires the commission to develop plans
for protection of the state’s air, such as the SIP.

§117.10. Definitions.

Unless specifically defined in the Texas Clean Air Act or Chapter 101
of this title (relating to General Air Quality Rules), the terms in this
chapter shall have the meanings commonly used in the field of air
pollution control. Additionally, the following meanings apply, unless
the context clearly indicates otherwise.

(1) Annual capacity factor - The total annual fuel con-
sumed by a unit divided by the fuel which could be consumed by the
unit if operated at its maximum rated capacity for 8,760 hours per
year.
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(2) Applicable ozone nonattainment area - The following
areas, as designated pursuant to the 1990 Federal Clean Air Act
Amendments.

(A) Beaumont/Port Arthur (BPA) ozone nonattainment
area - An area consisting of Hardin, Jefferson, and Orange Counties.

(B) Dallas/Fort Worth (DFW) ozone nonattainment
area - An area consisting of Collin, Dallas, Denton, and Tarrant
Counties.

(C) Houston/Galveston (HGA) ozone nonattainment
area - An area consisting of Brazoria, Chambers, Fort Bend,
Galveston, Harris, Liberty, Montgomery, and Waller Counties.

(3) Auxiliary steam boiler - Any combustion equipment
within an electric power generating system, as defined in this section,
that is used to produce steam for purposes other than generating
electricity.

(4) Average activity level for fuel oil firing - The product
of an electric utility unit’s maximum rated capacity for fuel oil firing
and the average annual capacity factor for fuel oil firing for the period
from January 1, 1990 to December 31, 1993.

(5) Block one-hour average - An hourly average of data,
collected starting at the beginning of each clock hour of the day and
continuing until the start of the next clock hour.

(6) Boiler or steam generator - Any combustion equip-
ment fired with solid, liquid, and/or gaseous fuel used to produce
steam.

(7) Btu - British thermal unit.

(8) Chemical processing gas turbine - A gas turbine that
vents its exhaust gases into the operating stream of a chemical
process.

(9) Continuous emissions monitoring system (CEMS) -
The total equipment necessary for the continuous determination and
recordkeeping of process gas concentrations and emission rates in
units of the applicable emission limitation.

(10) Daily - A calendar day starting at midnight and
continuing until midnight the following day.

(11) Electric power generating system - One electric
power generating system consists of either:

(A) All boilers, steam generators, auxiliary steam
boilers, and stationary gas turbines that generate electric energy for
compensation; are owned or operated by a municipality or a Public
Utility Commission of Texas regulated utility, or any of its successors;
and are entirely located in one of the following ozone nonattainment
areas:

(i) Beaumont/Port Arthur;

(ii) Dallas/Fort Worth;

(iii) Houston/Galveston; or

(B) All boilers, steam generators, auxiliary steam
boilers, and stationary gas turbines that generate electric energy for
compensation; are owned or operated by an electric cooperative,
independent power producer, municipality, river authority, or public
utility, or any of its successors; and are located in Atascosa, Bastrop,
Bexar, Brazos, Calhoun, Cherokee, Fannin, Fayette, Freestone,
Goliad, Gregg, Grimes, Harrison, Henderson, Hood, Hunt, Lamar,
Limestone, Marion, McLennan, Milam, Morris, Nueces, Parker, Red
River, Robertson, Rusk, Titus, Travis, Victoria, or Wharton County.

(12) Functionally identical replacement - A unit that
performs the same function as the existing unit which it replaces,
with the condition that the unit replaced must be physically removed
or rendered permanently inoperable before the unit replacing it is
placed into service.

(13) Heat input - The chemical heat released due to fuel
combustion in a unit, using the higher heating value of the fuel. This
does not include the sensible heat of the incoming combustion air. In
the case of carbon monoxide (CO) boilers, the heat input includes the
enthalpy of all regenerator off-gases and the heat of combustion of the
incoming carbon monoxide and of the auxiliary fuel. The enthalpy
change of the fluid catalytic cracking unit regenerator off-gases refers
to the total heat content of the gas at the temperature it enters the
CO boiler, referring to the heat content at 60 degrees Fahrenheit, as
being zero.

(14) High heat release rate - A ratio of boiler design heat
input to firebox volume (as bounded by the front firebox wall where
the burner is located, the firebox side waterwall, and extending to the
level just below or in front of the first row of convection pass tubes)
greater than or equal to 70,000 British thermal units (Btu) per hour
per cubic foot.

(15) Horsepower rating - The engine manufacturer’s max-
imum continuous load rating at the lesser of the engine or driven
equipment’s maximum published continuous speed.

(16) Industrial boiler or steam generator - Any combustion
equipment, not including utility or auxiliary steam boilers as defined
in this section, fired with liquid, solid, or gaseous fuel, that is used
to produce steam.

(17) International Standards Organization (ISO) condi-
tions - ISO standard conditions of 59 degrees Fahrenheit, 1.0 at-
mosphere, and 60% relative humidity.

(18) Large DFW system - All boilers, steam generators,
auxiliary steam boilers, and stationary gas turbines that are located
in the Dallas/Fort Worth ozone nonattainment area, are part of one
electric power generating system, and, on January 1, 2000, had a
combined electric generating capacity equal to or greater than 500
megawatts.

(19) Lean-burn engine - A spark-ignited or compression-
ignited, Otto cycle, diesel cycle, or two- stroke engine that is
not capable of being operated with an exhaust stream oxygen
concentration equal to or less than 0.5% by volume, as originally
designed by the manufacturer.

(20) Low annual capacity factor boiler, process heater, or
gas turbine supplemental waste heat recovery unit - A commercial,
institutional, or industrial boiler; process heater; or gas turbine
supplemental waste heat recovery unit with maximum rated capacity:

(A) greater than or equal to 40 million Btu per hour
(MMBtu/hr), but less than 100 MMBtu/hr and an annual heat input
less than or equal to 2.8(1011) Btu per year (Btu/yr), based on a rolling
12-month average; or

(B) greater than or equal to 100 MMBtu/hr and an
annual heat input less than or equal to 2.2(1011) Btu/yr, based on a
rolling 12-month average.

(21) Low annual capacity factor stationary gas turbine
or stationary internal combustion engine - A stationary gas turbine
or stationary internal combustion engine which is demonstrated to
operate less than 850 hours per year, based on a rolling 12-month
average.
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(22) Low heat release rate - A ratio of boiler design heat
input to firebox volume less than 70,000 Btu per hour per cubic foot.

(23) Major source - Any stationary source or group of
sources located within a contiguous area and under common control
that emits or has the potential to emit:

(A) at least 50 tons per year (tpy) of nitrogen oxides
(NO

x
) and is located in the Beaumont/Port Arthur ozone nonattain-

ment area;

(B) at least 50 tpy of NO
x

and is located in the Dallas/
Fort Worth ozone nonattainment area;

(C) at least 25 tpy of NO
x

and is located in the
Houston/Galveston ozone nonattainment area; or

(D) the amount specified in the major source definition
contained in the Prevention of Significant Deterioration of Air
Quality regulations promulgated by EPA in Title 40 Code of Federal
Regulations (CFR) §52.21 as amended June 3, 1993 (effective June
3, 1994) and is located in Atascosa, Bastrop, Bexar, Brazos, Calhoun,
Cherokee, Comal, Ellis, Fannin, Fayette, Freestone, Goliad, Gregg,
Grimes, Harrison, Hays, Henderson, Hood, Hunt, Lamar, Limestone,
Marion, McLennan, Milam, Morris, Nueces, Parker, Red River,
Robertson, Rusk, Titus, Travis, Victoria, or Wharton County.

(24) Maximum rated capacity - The maximum design heat
input, expressed in MMBtu/hr, unless:

(A) the unit is a boiler, utility boiler, or process heater
operated above the maximum design heat input (as averaged over any
one-hour period), in which case the maximum operated hourly rate
shall be used as the maximum rated capacity; or

(B) the unit is limited by operating restriction or permit
condition to a lesser heat input, in which case the limiting condition
shall be used as the maximum rated capacity; or

(C) the unit is a stationary gas turbine, in which case
the manufacturer’s rated heat consumption at the International Stan-
dards Organization (ISO) conditions shall be used as the maximum
rated capacity, unless limited by permit condition to a lesser heat
input, in which case the limiting condition shall be used as the max-
imum rated capacity; or

(D) the unit is a stationary, internal combustion engine,
in which case the manufacturer’s rated heat consumption at Diesel
Equipment Manufacturer’s Association or ISO conditions shall be
used as the maximum rated capacity, unless limited by permit
condition to a lesser heat input, in which case the limiting condition
shall be used as the maximum rated capacity.

(25) Megawatt (MW) rating - The continuous MW rating
or mechanical equivalent by a gas turbine manufacturer at ISO
conditions, without consideration to the increase in gas turbine shaft
output and/or the decrease in gas turbine fuel consumption by the
addition of energy recovered from exhaust heat.

(26) Nitric acid - Nitric acid which is 30% to 100% in
strength.

(27) Nitric acid production unit - Any source producing
nitric acid by either the pressure or atmospheric pressure process.

(28) Nitrogen oxides (NO
x
) - The sum of the nitric oxide

and nitrogen dioxide in the flue gas or emission point, collectively
expressed as nitrogen dioxide.

(29) Parts per million by volume (ppmv) - All ppmv
emission limits specified in this chapter are referenced on a dry basis.

(30) Peaking gas turbine or engine - A stationary gas
turbine or engine used intermittently to produce energy on a demand
basis.

(31) Plant-wide emission limit - The ratio of the total
allowable nitrogen oxides mass emissions rate dischargeable into the
atmosphere from affected units at a major source when firing at their
maximum rated capacity to the total maximum rated capacities for
those units.

(32) Plant-wide emission rate - The ratio of the total actual
nitrogen oxides mass emissions rate discharged into the atmosphere
from affected units at a major source when firing at their maximum
rated capacity to the total maximum rated capacities for those units.

(33) Predictive emission monitoring system (PEMS) -
The total equipment necessary for the continuous determination and
recordkeeping of process gas concentrations and emission rates using
process or control device operating parameter measurements and a
conversion equation, graph, or computer program to produce results
in units of the applicable emission limitation.

(34) Process heater - Any combustion equipment fired
with liquid and/or gaseous fuel which is used to transfer heat from
combustion gases to a process fluid, superheated steam, or water
for the purpose of heating the process fluid or causing a chemical
reaction. The term "process heater" does not apply to any unfired
waste heat recovery heater that is used to recover sensible heat from
the exhaust of any combustion equipment, or to boilers or steam
generators as defined in this section.

(35) Rich-burn engine - A spark-ignited, Otto cycle, four-
stroke, naturally aspirated or turbocharged engine that is capable of
being operated with an exhaust stream oxygen concentration equal
to or less than 0.5% by volume, as originally designed by the
manufacturer.

(36) Small DFW system - All boilers, steam generators,
auxiliary steam boilers, and stationary gas turbines that are located
in the Dallas/Fort Worth ozone nonattainment area, are part of one
electric power generating system, and, on January 1, 2000, had a
combined electric generating capacity less than 500 megawatts.

(37) Stationary gas turbine - Any gas turbine system that
is gas and/or liquid fuel fired with or without power augmentation.
This unit is either attached to a foundation at a major source or is
portable equipment operated at a specific major source for more than
90 days in any 12-month period. Two or more gas turbines powering
one shaft shall be treated as one unit.

(38) Stationary internal combustion engine - A reciprocat-
ing engine that remains or will remain at a location (a single site at a
building, structure, facility, or installation) for more than 12 consec-
utive months. Included in this definition is any engine that, by itself
or in or on a piece of equipment, is portable, meaning designed to be
and capable of being carried or moved from one location to another.
Indicia of portability include, but are not limited to, wheels, skids,
carrying handles, dolly, trailer, or platform. Any engine (or engines)
that replaces an engine at a location and that is intended to perform
the same or similar function as the engine being replaced is included
in calculating the consecutive residence time period. An engine is
considered stationary if it is removed from one location for a period
and then returned to the same location in an attempt to circumvent
the consecutive residence time requirement.

(39) System-wide emission limit - The ratio of the total
allowable nitrogen oxides mass emissions rate dischargeable into the
atmosphere from affected units in an electric power generating system
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or portion thereof located within a single ozone nonattainment area
when firing at their maximum rated capacity to the total maximum
rated capacities for those units. For fuel oil firing, average activity
levels shall be used in lieu of maximum rated capacities for the
purpose of calculating the system-wide emission limit.

(40) System-wide emission rate - The ratio of the total
actual nitrogen oxides mass emissions rate discharged into the
atmosphere from affected units in an electric power generating system
or portion thereof located within a single ozone nonattainment area
when firing at their maximum rated capacity to the total maximum
rated capacities for those units. For fuel oil firing, average activity
levels shall be used in lieu of maximum rated capacities for the
purpose of calculating the system-wide emission rate.

(41) Thirty-day rolling average - An average, calculated
for each day that fuel is combusted in a unit, of all the hourly
emissions data for the preceding 30 days that fuel was combusted
in the unit.

(42) Twenty-four hour rolling average - An average,
calculated for each hour that fuel is combusted (or acid is produced,
for a nitric or adipic acid production unit), of all the hourly emissions
data for the preceding 24 hours that fuel was combusted in the unit.

(43) Unit - Any boiler, steam generator, process heater,
stationary gas turbine, or stationary internal combustion engine, as
defined in this section.

(44) Utility boiler or steam generator - Any combustion
equipment owned or operated by a municipality or Public Utility
Commission of Texas regulated utility, fired with solid, liquid, and/
or gaseous fuel, used to produce steam for the purpose of generating
electricity.

(45) Wood - Wood, wood residue, bark, or any derivative
fuel or residue thereof in any form, including, but not limited to,
sawdust, sander dust, wood chips, scraps, slabs, millings, shavings,
and processed pellets made from wood or other forest residues.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002861
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: May 11, 2000
Proposal publication date: December 31, 1999
For further information, please call: (512) 239-0348

♦ ♦ ♦
Subchapter B. COMBUSTION AT EXISTING
MAJOR SOURCES

Division 2. UTILITY ELECTRIC GENERA-
TION IN EAST AND CENTRAL TEXAS
30 TAC §§117.131, 117.133 - 117.135, 117.138, 117.141,
117.143, 117.145, 117.147, 117.149

STATUTORY AUTHORITY

The new sections are adopted under the Texas Health and
Safety Code, Texas Clean Air Act (TCAA), §382.011, concern-

ing General Powers and Duties, which provides the commission
with the authority to establish the level of quality to be main-
tained in the state’s air and the authority to control the quality
of the state’s air; §382.017, concerning Rules, which provides
the commission with the authority to adopt rules consistent with
the policy and purposes of the TCAA; and §382.012, concern-
ing State Air Control Plan, which requires the commission to
develop plans for protection of the state’s air, such as the SIP.

§117.131. Applicability.
The provisions of this division shall apply to each utility electric
power boiler and stationary gas turbine that:

(1) generates electric energy for compensation;

(2) is owned or operated by an electric cooperative,
independent power producer, municipality, river authority, or public
utility, or any of its successors;

(3) was placed into service before December 31, 1995;
and

(4) is located in Atascosa, Bastrop, Bexar, Brazos, Cal-
houn, Cherokee, Fannin, Fayette, Freestone, Goliad, Gregg, Grimes,
Harrison, Henderson, Hood, Hunt, Lamar, Limestone, Marion,
McLennan, Milam, Morris, Nueces, Parker, Red River, Robertson,
Rusk, Titus, Travis, Victoria, or Wharton County.

§117.133. Exemptions.
The provisions of this division, except as may be specified in
§117.143 and §117.149 of this title (relating to Continuous Demon-
stration of Compliance; and Notification, Recordkeeping, and Report-
ing Requirements), do not apply to:

(1) utility electric power boilers or stationary gas turbines
if the annual heat input does not exceed 2.2 (1011) British thermal
units per year, averaged over the three most recent calendar years;

(2) stationary gas turbines and auxiliary boilers which are:

(A) used solely to power other units during start-ups;
or

(B) demonstrated to operate no more than an average
of 10% of the hours of the year, averaged over the three most recent
calendar years, and no more than 20% of the hours in a single calendar
year; and

(3) each unit that generates electric energy primarily for
internal use but that, averaged over the three most recent calendar
years, sold less than one-third of its potential electrical output capacity
to a utility power distribution system.

§117.135. Emission Specifications.
In accordance with the compliance schedule in §117.512 of this title
(relating to Compliance Schedule for Utility Electric Generation in
East and Central Texas), the owner or operator of each utility electric
power boiler or stationary gas turbine shall ensure that emissions of
nitrogen oxide (NO

x
) do not exceed the following rates, in pound

per million British thermal unit (lb/MMBtu) heat input on an annual
(calendar year) average:

(1) electric power boilers:

(A) gas-fired, 0.14;

(B) coal-fired, 0.165;

(2) stationary gas turbines:

(A) subject to TUC, §39.264 (except units designated
in accordance with TUC, §39.264(i)), 0.14;
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(B) not subject to TUC, §39.264, 0.15 (or alternatively,
42 parts per million by volume (ppmv) NO

x
, adjusted to 15% oxygen

(dry basis)); and

(C) units designated in accordance with TUC,
§39.264(i), 0.15 (or alternatively, 42 ppmv NO

x
, adjusted to 15%

oxygen (dry basis)).

§117.138. System Cap.

(a) An owner or operator may achieve compliance with
the nitrogen oxides (NO

x
) emission limits of §117.135 of this title

(relating to Emission Specifications) by achieving equivalent NO
x

emission reductions obtained by compliance with a system cap
emission limitation in accordance with the requirements of this
section.

(b) Each unit within an electric power generating system, as
defined in §117.10(11)(B) of this title (relating to Definitions), that
would otherwise be subject to the NO

x
emission limits of §117.135

of this title must be included in the system cap.

(c) The annual average emission cap shall be calculated using
the following equation.
Figure: 30 TAC §117.138(c)

(d) The NO
x

emissions monitoring required by §117.143 of
this title (relating to Continuous Demonstration of Compliance) for
each unit in the system cap shall be used to demonstrate continuous
compliance with the system cap.

(e) For each operating unit, the owner or operator shall
use one of the following methods to provide substitute emissions
compliance data during periods when the NO

x
monitor is off-line:

(1) if the NO
x
monitor is a continuous emissions monitor-

ing system (CEMS):

(A) subject to 40 Code of Federal Regulations (CFR)
75, use the missing data procedures specified in 40 CFR 75, Subpart
D (Missing Data Substitution Procedures);

(B) subject to 40 CFR 75, Appendix E, use the miss-
ing data procedures specified in 40 CFR 75, Appendix E, Section 2.5
(Missing Data Procedures);

(2) use Appendix E monitoring in accordance with
§117.143(d) of this title;

(3) if the NO
x

monitor is a predictive emissions monitor-
ing system:

(A) use the methods specified in 40 CFR 75, Subpart
D;

(B) use calculations in accordance with §117.143(f) of
this title; or

(4) if the methods specified in paragraphs (1) - (3) of this
subsection are not used, the owner or operator must use the maximum
emission rate as measured by the testing conducted in accordance
with §117.141(d) of this title (relating to Initial Demonstration of
Compliance).

(f) The owner or operator of any unit subject to a system cap
shall maintain daily records indicating the NO

x
emissions and fuel

usage from each unit and summations of total NO
x
emissions and fuel

usage for all units under the system cap on a daily basis. Records shall
also be retained in accordance with §117.149 of this title (relating to
Notification, Recordkeeping, and Reporting Requirements).

(g) The owner or operator of any unit subject to a system cap
shall submit annual reports for the monitoring systems in accordance

with §117.149 of this title. The owner or operator shall also report
any exceedance of the system cap emission limit in the annual report
and shall include an analysis of the cause for the exceedance with
appropriate data to demonstrate the amount of emissions in excess of
the applicable limit and the necessary corrective actions taken by the
company to assure future compliance.

(h) The owner or operator of any unit subject to a system
cap shall demonstrate initial compliance with the system cap in
accordance with the schedule specified in §117.512 of this title
(relating to Compliance Schedule for Utility Electric Generation in
East and Central Texas).

(i) A unit which is permanently retired or decommissioned
and rendered inoperable may be included in the source cap emission
limit, provided that the permanent shutdown occurred on or after
January 1, 1999. The source cap emission limit is calculated in
accordance with subsection (b) of this section.

(j) Emission reductions from shutdowns or curtailments
which have been used for netting or offset purposes under the
requirements of Chapter 116 of this title may not be included in the
baseline for establishing the cap.

(k) For the purposes of determining compliance with the
source cap emission limit, the contribution of each affected unit
that is operating during a startup, shutdown, or upset period shall be
calculated from the NO

x
emission rate measured by the NO

x
monitor,

if operating properly. If the NO
x
monitor is not operating properly, the

substitute data procedures identified in subsection (e) of this section
must be used. If neither the NO

x
monitor nor the substitute data

procedure are operating properly, the owner or operator must use
the maximum daily rate measured during the initial demonstration of
compliance, unless the owner or operator provides data demonstrating
to the satisfaction of the executive director and EPA that actual
emissions were less than maximum emissions during such periods.

§117.141. Initial Demonstration of Compliance.

(a) The owner or operator of all units which are subject to
the emission limitations of this division (relating to Utility Electric
Generation in East and Central Texas) must be tested as follows.

(1) Test for nitrogen oxides (NO
x
), carbon monoxide

(CO), and oxygen (O
2
) emissions.

(2) Units which inject urea or ammonia into the exhaust
stream for NO

x
control shall be tested for ammonia emissions.

(3) Testing shall be performed in accordance with the
schedule specified in §117.512 of this title (relating to Compliance
Schedule for Utility Electric Generation in East and Central Texas).

(b) The tests required by subsection (a) of this section shall
be used for determination of initial compliance with the emission
limits of this division. Test results shall be reported in the units of
the applicable emission limits and averaging periods. If compliance
testing is based on 40 Code of Federal Regulations, Part 60, Appendix
A reference methods, the report must contain the information
specified in §117.211(g) of this title (relating to Initial Demonstration
of Compliance).

(c) Continuous emissions monitoring systems (CEMS)
or predictive emissions monitoring systems (PEMS) required by
§117.143 of this title (relating to Continuous Demonstration of
Compliance) shall be installed and operational before testing under
subsection (a) of this section. Verification of operational status shall,
at a minimum, include completion of the initial monitor certification
and the manufacturer’s written requirements or recommendations for
installation, operation, and calibration of the device.
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(d) Initial compliance with the emission specifications of this
division for units operating with CEMS or PEMS in accordance with
§117.143 of this title shall be demonstrated after monitor certification
testing using the NO

x
CEMS or PEMS as follows. To comply with the

NO
x

emission limit in pound per million British thermal units (MM/
Btu) on an annual average, NO

x
emissions from a unit are monitored

for each unit operating day in a calendar year, and the annual average
emission rate is used to determine compliance with the NO

x
emission

limit. The annual average emission rate is calculated as the average of
all hourly emissions data recorded by the monitoring system during
a calendar year.

§117.143. Continuous Demonstration of Compliance.
(a) Nitrogen oxides (NO

x
) monitoring. The owner or operator

of each unit subject to the emission specifications of this division
(relating to Utility Electric Generation in East and Central Texas)
shall install, calibrate, maintain, and operate a continuous emissions
monitoring system (CEMS), predictive emissions monitoring system
(PEMS), or other system specified in this section to measure NO

x
on

an individual basis.

(b) Carbon monoxide (CO) monitoring. The owner or
operator is not required to monitor CO exhaust emissions from each
unit subject to the emission specifications of this division.

(c) CEMS requirements.

(1) Any CEMS required by this section shall be installed,
calibrated, maintained, and operated in accordance with 40 Code of
Federal Regulations (CFR), Part 75 or 40 CFR, Part 60, as applicable.

(2) One CEMS may be shared among units, provided:

(A) the exhaust stream of each unit is analyzed sepa-
rately; and

(B) the CEMS meets the applicable certification re-
quirements of paragraph (1) of this subsection for each exhaust
stream.

(d) Acid rain peaking units. The owner or operator of each
peaking unit as defined in 40 CFR Part 72.2, may:

(1) monitor operating parameters for each unit in accor-
dance with 40 CFR Part 75, Appendix E §1.1 or §1.2 and calculate
NO

x
emission rates based on those procedures; or

(2) use CEMS or PEMS in accordance with this section
to monitor NO

x
emission rates.

(e) Auxiliary boilers. The owner or operator of each auxiliary
boiler as defined in §117.10 of this title (relating to Definitions) shall:

(1) install, calibrate, maintain, and operate a CEMS in
accordance with this section; or

(2) comply with the appropriate (considering boiler max-
imum rated capacity and annual heat input) industrial boiler moni-
toring requirements of §117.213 of this title (relating to Continuous
Demonstration of Compliance).

(f) PEMS requirements. The owner or operator of any PEMS
used to meet a pollutant monitoring requirement of this section
must comply with the following. The required PEMS and fuel flow
meters shall be used to demonstrate continuous compliance with the
emission limitations of §117.135 of this title (relating to Emission
Specifications).

(1) The PEMS must predict the pollutant emissions in the
units of the applicable emission limitations of this division.

(2) Monitor diluent, either oxygen or carbon dioxide:

(A) using a CEMS:

(i) in accordance with subsection (b) of this section;
or

(ii) with a similar alternative method approved by
the executive director and EPA; or

(B) using a PEMS.

(3) Any PEMS for units subject to the requirements of
40 CFR 75 shall meet the requirements of 40 CFR 75 Subpart E,
§§75.40 - 75.48.

(4) Any PEMS for units not subject to the requirements
of 40 CFR 75 shall meet the requirements of either:

(A) 40 CFR 75, Subpart E, §§75.40 - 75.48; or

(B) §117.213(f) of this title.

(g) Gas turbine monitoring. The owner or operator of
each stationary gas turbine subject to the emission specifications of
§117.135 of this title, instead of monitoring emissions in accordance
with the monitoring requirements of 40 CFR 75, may comply with
the following monitoring requirements:

(1) for stationary gas turbines rated less than 30 megawatt
(MW) or peaking gas turbines (as defined in §117.10 of this title)
which use steam or water injection to comply with the emission
specification of §117.135(2) of this title:

(A) install, calibrate, maintain and operate a CEMS or
PEMS in compliance with this section; or

(B) install, calibrate, maintain, and operate a continu-
ous monitoring system to monitor and record the average hourly fuel
and steam or water consumption. The system shall be accurate to
within ±5.0%. The steam-to-fuel or water-to-fuel ratio monitoring
data shall constitute the method for demonstrating continuous com-
pliance with the emission specification of §117.135(2) of this title;
and

(2) for gas turbines not subject to paragraph (1) of this
subsection, install, calibrate, maintain and operate a CEMS or PEMS
in compliance with this section.

(h) Totalizing fuel flow meters. The owner or operator of
units listed in this subsection shall install, calibrate, maintain, and
operate totalizing fuel flow meters to individually and continuously
measure the gas and liquid fuel usage. A computer which collects,
sums, and stores electronic data from continuous fuel flow meters is
an acceptable totalizer. The units are:

(1) any unit subject to the emission specifications of this
division;

(2) any stationary gas turbine with an MW rating greater
than or equal to 1.0 MW operated more than an average of 10% of
the hours of the year, averaged over the three most recent calendar
years, or more than 20% of the hours in a single calendar year; and

(3) any unit claimed exempt from the emission specifica-
tions of this division using the low annual capacity factor exemption
of §117.133(1) of this title (relating to Exemptions).

(i) Run time meters. The owner or operator of any stationary
gas turbine using the exemption of §117.133(2) of this title shall
record the operating time with an elapsed run time meter approved
by the executive director.

(j) Loss of exemption. The owner or operator of any unit
claimed exempt from the emission specifications of this division using
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the low annual capacity factor exemptions of §117.133 of this title,
shall notify the executive director within seven days if the applicable
limit is exceeded.

(1) If the limit is exceeded, the exemption from the
emission specifications of §117.135 of this title shall be permanently
withdrawn.

(2) Within 90 days after loss of the exemption, the owner
or operator shall submit a compliance plan detailing a plan to meet the
applicable compliance limit as soon as possible, but no later than 24
months after exceeding the limit. The plan shall include a schedule
of increments of progress for the installation of the required control
equipment.

(3) The schedule shall be subject to the review and
approval of the executive director.

(k) Data used for compliance. After the initial demonstration
of compliance required by §117.141 of this title (relating to Initial
Demonstration of Compliance) the methods required in this section
shall be used to determine compliance with the emission specifica-
tions of this division. Compliance with the emission limitations may
also be determined at the discretion of the executive director using
any commission compliance method.

(l) Enforcement of NO
x

limits. No unit subject to §117.135
of this title shall be operated at an emission rate higher than that
allowed by the emission specifications of §117.135 of this title.

§117.145. Final Control Plan Procedures.

(a) The owner or operator of units listed in §117.131 of this
title (relating to Applicability) shall submit a final control report
to show compliance with the requirements of §117.135 of this title
(relating to Emission Specifications). The report must include:

(1) the section under which nitrogen oxides (NO
x
) com-

pliance is being established for the units within the electric generating
system, either:

(A) §117.135 of this title; or

(B) §117.138 of this title (relating to System Cap);

(2) the methods of control of NO
x
emissions for each unit;

(3) the emissions measured by testing required in
§117.141 of this title (relating to Initial Demonstration of Compli-
ance);

(4) the submittal date, and whether sent to the Austin or
the regional office (or both), of any compliance stack test report or
relative accuracy test audit report required by §117.141 of this title
which is not being submitted concurrently with the final compliance
report; and

(5) the specific rule citation for any unit with a claimed
exemption from the emission specification of §117.135 of this title.

(b) In addition to the requirements of subsection (a) of
this section, the owner or operator of each source complying with
§117.138 of this title shall submit:

(1) the calculations used to calculate the annual average
system cap allowable emission rate;

(2) a list containing, for each unit in the cap:

(A) the average annual heat input H
i

specified in
§117.138(c) of this title;

(B) the method of monitoring emissions; and

(C) the method of providing substitute emissions data
when the NO

x
monitoring system is not providing valid data; and

(3) an explanation of the basis of the value of H
i
.

(c) The report must be submitted by the applicable date
specified for final control plans in §117.512 of this title (relating
to Compliance Schedule for Utility Electric Generation in East and
Central Texas). The plan must be updated with any emission
compliance measurements submitted for units using a continuous
emissions monitoring system or predictive emissions monitoring
system and complying with the system cap annual average emission
limit, according to the applicable schedule given in §117.512 of this
title.

§117.149. Notification, Recordkeeping, and Reporting Require-
ments.

(a) Start-up and shutdown records. For units subject to
the start-up and/or shutdown exemptions allowed under §101.11
of this title (relating to Exemptions from Rules and Regulations),
hourly records shall be made of start-up and/or shutdown events
and maintained for a period of at least two years. Records shall be
available for inspection by the executive director, EPA, and any local
air pollution control agency having jurisdiction upon request. These
records shall include, but are not limited to: type of fuel burned;
quantity of each type fuel burned; gross and net energy production
in megawatt-hours (MW-hr); and the date, time, and duration of the
event.

(b) Notification. The owner or operator of a unit subject to
the emission specifications of this division (relating to Utility Electric
Generation in East and Central Texas) shall submit notification to the
executive director as follows:

(1) verbal notification of the date of any initial demon-
stration of compliance testing conducted under §117.141 of this title
(relating to Initial Demonstration of Compliance) at least 15 days
prior to such date followed by written notification within 15 days
after testing is completed; and

(2) verbal notification of the date of any continuous emis-
sions monitoring systems (CEMS) or predictive emissions monitoring
systems (PEMS) performance evaluation conducted under §117.143
of this title (relating to Continuous Demonstration of Compliance)
at least 15 days prior to such date followed by written notification
within 15 days after testing is completed.

(c) Reporting of test results. The owner or operator of an
affected unit shall furnish the executive director and any local air
pollution control agency having jurisdiction a copy of any initial
demonstration of compliance testing conducted under §117.141 of
this title or any CEMS or PEMS performance evaluation conducted
under §117.143 of this title:

(1) within 60 days after completion of such testing or
evaluation; and

(2) not later than the appropriate compliance schedule
specified in §117.512 of this title (relating to Compliance Schedule
for Utility Electric Generation in East and Central Texas).

(d) Annual reports. The owner or operator of a unit required
to install a CEMS, PEMS, or steam-to- fuel or water-to-fuel ratio
monitoring system under §117.143 of this title shall report in writing
to the executive director on an annual basis any exceedance of the
applicable emission limitations in this division and the monitoring
system performance. All reports shall be postmarked or received by
January 31 following the end of each calendar year. Written reports
shall include the following information:
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(1) the magnitude of excess emissions computed in accor-
dance with 40 Code of Federal Regulations (CFR), Part 60, §60.13(h),
any conversion factors used, the date and time of commencement and
completion of each time period of excess emissions, and the unit op-
erating time during the reporting period. For stationary gas turbines
using steam-to-fuel or water-to-fuel ratio monitoring to demonstrate
compliance in accordance with §117.143 of this title, excess emis-
sions are computed as each one- hour period during which the hourly
steam-to-fuel or water-to-fuel ratio is less than the ratio determined to
result in compliance during the initial demonstration of compliance
test required by §117.141 of this title;

(2) specific identification of each period of excess emis-
sions that occurs during start-ups, shutdowns, and malfunctions of the
affected unit. The nature and cause of any malfunction (if known)
and the corrective action taken or preventative measures adopted;

(3) the date and time identifying each period during which
the continuous monitoring system was inoperative, except for zero
and span checks and the nature of the system repairs or adjustments;

(4) when no excess emissions have occurred or the
continuous monitoring system has not been inoperative, repaired, or
adjusted, such information shall be stated in the report; and

(5) if the total duration of excess emissions for the
reporting period is less than 1.0% of the total unit operating time for
the reporting period and the CEMS, PEMS, or steam-to-fuel or water-
to-fuel ratio monitoring system downtime for the reporting period
is less than 5.0% of the total unit operating time for the reporting
period, only a summary report form (as outlined in the latest edition
of the commission’s "Guidance for Preparation of Summary, Excess
Emission, and Continuous Monitoring System Reports") shall be
submitted, unless otherwise requested by the executive director. If the
total duration of excess emissions for the reporting period is greater
than or equal to 1.0% of the total operating time for the reporting
period or the CEMS or steam-to-fuel or water-to-fuel ratio monitoring
system downtime for the reporting period is greater than or equal to
5.0% of the total operating time for the reporting period, a summary
report and an excess emission report shall both be submitted.

(e) Recordkeeping. The owner or operator of a unit subject
to the requirements of this division shall maintain records of the
data specified in this subsection. Records shall be kept for a period
of at least five years and made available for inspection by the
executive director, EPA, or local air pollution control agencies having
jurisdiction upon request. Operating records for each unit shall
be recorded and maintained at a frequency equal to the applicable
emission specification averaging period, or for units claimed exempt
from the emission specifications based on low annual capacity factor,
monthly. Records shall include:

(1) emission rates in units of the applicable standards;

(2) gross energy production in MW-hr (not applicable to
auxiliary boilers);

(3) quantity and type of fuel burned;

(4) the injection rate of reactant chemicals (if applicable);
and

(5) emission monitoring data, pursuant to §117.143 of this
title, including:

(A) the date, time, and duration of any malfunction
in the operation of the monitoring system, except for zero and
span checks, if applicable, and a description of system repairs and
adjustments undertaken during each period;

(B) the results of initial certification testing, evalua-
tions, calibrations, checks, adjustments, and maintenance of CEMS,
PEMS, or operating parameter monitoring systems; and

(C) actual emissions or operating parameter measure-
ments, as applicable;

(6) the results of performance testing, including initial
demonstration of compliance testing conducted in accordance with
§117.141 of this title; and

(7) records of hours of operation.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002859
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: May 11, 2000
Proposal publication date: December 31, 1999
For further information, please call: (512) 239-0348

♦ ♦ ♦
Division 4. CEMENT KILNS
30 TAC §§117.260, 117.261, 117.265, 117.273, 117.279,
117.283

STATUTORY AUTHORITY

The new sections are adopted under the Texas Health and
Safety Code, Texas Clean Air Act (TCAA), §382.011, concern-
ing General Powers and Duties, which provides the commission
with the authority to establish the level of quality to be main-
tained in the state’s air and the authority to control the quality
of the state’s air; §382.017, concerning Rules, which provides
the commission with the authority to adopt rules consistent with
the policy and purposes of the TCAA; and §382.012, concern-
ing State Air Control Plan, which requires the commission to
develop plans for protection of the state’s air, such as the SIP.

§117.260. Cement Kiln Definitions.

Unless specifically defined in the Texas Clean Air Act (TCAA) or
in the rules of the Texas Natural Resource Conservation Commission
(commission), the terms used by the commission have the meanings
commonly used in the field of air pollution control. In addition to
the terms which are defined by the TCAA, the following terms, when
used in this division, shall have the following meanings, unless the
context clearly indicates otherwise. Additional definitions for terms
used in this division are found in §101.1 of this title (relating to
Definitions), §3.2 of this title (relating to Definitions), and §117.10
of this title (relating to Definitions).

(1) Clinker - The product of a portland cement kiln from
which finished cement is manufactured by milling and grinding.

(2) Long dry kiln - A kiln 400 feet or greater in length
which employs no preheating of the dry feed. The inlet feed to the
kiln is dry.

(3) Long wet kiln - A kiln 400 feet or greater in length
which employs no preheating of the dry feed. The inlet feed to the
kiln is a slurry.
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(4) Low-NO
x

burners - Combustion equipment designed
to reduce flame turbulence, delay fuel/air mixing, and establish fuel-
rich zones for initial combustion.

(5) Mid-kiln firing - Secondary combustion in kilns by
injecting solid fuel at an intermediate point in the kiln using a
specially-designed feed injection mechanism for the purpose of
decreasing nitrogen oxides (NO

x
) emissions through:

(A) burning part of the fuel at a lower temperature;
and

(B) reducing conditions at the solid fuel injection point
that may destroy some of the NO

x
formed upstream in the kiln burning

zone.

(6) Portland cement - A hydraulic cement produced
by pulverizing clinker consisting essentially of hydraulic calcium
silicates, usually containing one or more of the forms of calcium
sulfate as an interground addition.

(7) Portland cement kiln - A system, including any solid,
gaseous, or liquid fuel combustion equipment, used to calcine and
fuse raw materials, including limestone and clay, to produce portland
cement clinker.

(8) Precalciner kiln - A kiln where the feed to the kiln
system is preheated in cyclone chambers and utilizes a second burner
to calcine material in a separate vessel attached to the preheater before
the final fusion in a kiln which forms clinker.

(9) Preheater kiln - A kiln where the feed to the kiln
system is preheated in cyclone chambers before the final fusion in a
kiln which forms clinker.

§117.261. Applicability.
This division (relating to Cement Kilns) applies to each portland
cement kiln in Bexar, Comal, Ellis, Hays, and McLennan Counties
that was placed into service before December 31, 1999, except as
specified in §117.265 and §117.283 of this title (relating to Emission
Specifications; and Source Cap).

§117.265. Emission Specifications.
(a) In accordance with the compliance schedule in §117.524

of this title (relating to Compliance Schedule for Cement Kilns), the
owner or operator of each portland cement kiln shall ensure that
nitrogen oxides (NO

x
) emissions do not exceed the following rates

on a 30-day rolling average. For the purposes of this section, a 30-
day rolling average is an average, calculated for each day that fuel is
combusted in a cement kiln, of all the hourly emissions data for the
preceding 30 days that fuel was combusted in the kiln:

(1) for each long wet kiln:

(A) in Bexar, Comal, Hays, and McLennan Counties,
6.0 pounds per ton (lbs/ton) of clinker produced; and

(B) in Ellis County, 4.0 lbs/ton of clinker produced;

(2) for each long dry kiln, 5.1 lbs/ton of clinker produced;

(3) for each preheater kiln, 3.8 lbs/ton of clinker pro-
duced; and

(4) for each preheater-precalciner or precalciner kiln, 2.8
lbs/ton of clinker produced.

(b) If there are multiple cement kilns at the same account, the
owner or operator may choose to comply with the emission limits of
subsection (a) of this section on the basis of a weighted average for
the cement kilns at the account that are subject to the same limit.
Each owner or operator choosing this option shall submit written

notification of this choice to the executive director, the appropriate
regional office, and any local air pollution control program with
jurisdiction before the appropriate compliance date in §117.524 of
this title (relating to Compliance Schedule for Cement Kilns).

(c) Each kiln for which low-NO
x

burners and mid-kiln firing
are installed and operated during kiln operation is not required to meet
the NO

x
emission limits of subsection (a) of this section. Each owner

or operator choosing this option shall submit written notification of
this choice to the executive director, the appropriate regional office,
and any local air pollution control program with jurisdiction before
the appropriate compliance date in §117.524 of this title.

§117.279. Notification, Recordkeeping, and Reporting Require-
ments.

(a) Notification. The owner or operator of each portland ce-
ment kiln shall submit verbal notification to the executive director of
the date of any continuous emissions monitoring system (CEMS) or
predictive emissions monitoring system (PEMS) performance evalu-
ation conducted under §117.273 of this title (relating to Continuous
Demonstration of Compliance) at least 15 days before such date fol-
lowed by written notification within 15 days after testing is completed.

(b) Reporting of test results. The owner or operator of each
portland cement kiln shall furnish the executive director and any
local air pollution control agency having jurisdiction a copy of any
CEMS or PEMS relative accuracy test audit (RATA) conducted under
§117.273 of this title:

(1) within 60 days after completion of such testing or
evaluation; and

(2) not later than the appropriate compliance date in
§117.524 of this title (relating to Compliance Schedule for Cement
Kilns).

(c) Recordkeeping. The owner or operator of a portland
cement kiln subject to the requirements of this division shall maintain
written or electronic records of the data specified in this subsection.
Such records shall be kept for a period of at least five years and shall
be made available upon request by authorized representatives of the
executive director, EPA, or local air pollution control agencies having
jurisdiction. The records shall include:

(1) for each kiln, monitoring records of:

(A) daily nitrogen oxides (NO
x
) emissions (in pounds

(lbs));

(B) daily production of clinker (in tons); and

(C) average NO
x

emission rate (in lbs/ton of clinker
produced) on the basis of a 30- day rolling average;

(2) records of the results of initial certification testing,
evaluations, calibrations, checks, adjustments, and maintenance of
CEMS and PEMS; and

(3) records of the results of any stack testing conducted.

§117.283. Source Cap.

(a) As an alternative to complying with the requirements of
§117.265 of this title (relating to Emission Specifications) in Bexar,
Comal, Ellis, Hays, and McLennan Counties, an owner or operator
may reduce total nitrogen oxides (NO

x
) emissions (in pounds per day

(ppd)) from all cement kilns at the account (including any cement
kilns placed into service on or after December 31, 1999) to at least
30% less than the total NO

x
emissions (in ppd) from all cement kilns

in the account’s 1996 emissions inventory (EI), on a 30-day rolling
average basis. For the purposes of this section, a 30-day rolling
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average is an average, calculated for each day that fuel is combusted
in a cement kiln, of all the hourly emissions data for the preceding 30
days that fuel was combusted in the kiln. A 30-day rolling average
emission cap shall be calculated using the following equation.
Figure: 30 TAC §117.283(a)

(b) To qualify for the source cap option available under this
section, the owner or operator must submit an initial control plan to
the executive director, the appropriate regional office, and any local
air pollution control program with jurisdiction which demonstrates
that the overall reduction of NO

x
emissions from all cement kilns at

the account will be at least 30% from the 1996 baseline EI. Each
control plan must be approved by the executive director before the
owner or operator may use the source cap available under this section
for compliance. At a minimum, the control plan shall include the
emission point number (EPN), facility identification number (FIN),
and 1996 baseline EI NO

x
emissions (in ppd) from each cement kiln

at the account; a description of the control measures which have been
or will be implemented at each cement kiln; and an explanation of
the recordkeeping procedure and calculations which will be used to
demonstrate compliance.

(c) Beginning on March 31 of the year following the appro-
priate compliance date in §117.524 of this title (relating to Compli-
ance Schedule for Cement Kilns), the owner or operator shall submit
an annual report no later than March 31 of each year to the executive
director, the appropriate regional office, and any local air pollution
control program with jurisdiction which demonstrates that the overall
reduction of NO

x
emissions from all cement kilns at the account will

be at least 30% from the 1996 baseline EI. At a minimum, the report
shall include the EPN, FIN, and the highest 30- day rolling average
NO

x
emissions (in ppd) during the preceding calendar year for the

cement kilns at the account.

(d) All representations in control plans and annual reports
become enforceable conditions. The owner or operator shall not vary
from such representations if the variation will cause a change in
the identity of the specific cement kilns subject to this section or the
method of control of emissions unless the owner or operator submits a
revised control plan to the executive director, the appropriate regional
office, and any local air pollution control program with jurisdiction no
later than 30 days after the change. All control plans and reports shall
demonstrate that the total NO

x
emissions (in ppd) from all cement

kilns at the account (including any cement kilns placed into service
on or after December 31, 1999) are being reduced to at least 30%
less than the total NO

x
emissions (in ppd) from all cement kilns in

the account’s 1996 EI.

(e) The NO
x

emissions monitoring required by §117.273 of
this title (relating to Continuous Demonstration of Compliance) for
each cement kiln in the source cap shall be used to demonstrate
continuous compliance with the source cap.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002860
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: May 11, 2000
Proposal publication date: December 31, 1999
For further information, please call: (512) 239-0348

♦ ♦ ♦
Subchapter E. ADMINISTRATIVE PROVI-
SIONS
30 TAC §117.512, §117.524

STATUTORY AUTHORITY

The new sections are adopted under the Texas Health and
Safety Code, Texas Clean Air Act (TCAA), §382.011, concern-
ing General Powers and Duties, which provides the commission
with the authority to establish the level of quality to be main-
tained in the state’s air and the authority to control the quality
of the state’s air; §382.017, concerning Rules, which provides
the commission with the authority to adopt rules consistent with
the policy and purposes of the TCAA; and §382.012, concern-
ing State Air Control Plan, which requires the commission to
develop plans for protection of the state’s air, such as the SIP.

§117.512. Compliance Schedule for Utility Electric Generation in
East and Central Texas.
The owner or operator of each utility electric power boiler or
stationary gas turbine located in Atascosa, Bastrop, Bexar, Brazos,
Calhoun, Cherokee, Fannin, Fayette, Freestone, Goliad, Gregg,
Grimes, Harrison, Henderson, Hood, Hunt, Lamar, Limestone,
Marion, McLennan, Milam, Morris, Nueces, Parker, Red River,
Robertson, Rusk, Titus, Travis, Victoria, and Wharton Counties shall
comply with the requirements of Subchapter B, Division 2 of this
chapter (relating to Utility Electric Generation in East and Central
Texas) as soon as practicable, but no later than the following dates:

(1) May 1, 2003 for units owned by utilities which are
subject to the cost-recovery provisions of Texas Utilities Code,
§39.263(b); and

(2) May 1, 2005 for all other units.

§117.524. Compliance Schedule for Cement Kilns.
The owner or operator of each portland cement kiln which was placed
into service before December 31, 1999 in Bexar, Comal, Ellis, Hays,
and McLennan Counties shall be in compliance with the requirements
of Subchapter B, Division 4 of this chapter (relating to Cement Kilns)
as soon as practicable, but no later than the following dates:

(1) May 1, 2003 for cement kilns in Ellis County; and

(2) May 1, 2005 for cement kilns in Bexar, Comal, Hays,
and McLennan Counties.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002858
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: May 11, 2000
Proposal publication date: December 31, 1999
For further information, please call: (512) 239-0348

♦ ♦ ♦
Chapter 117. CONTROL OF AIR POLLUTION
FROM NITROGEN COMPOUNDS
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The Texas Natural Resource Conservation Commission
(TNRCC or commission) adopts amendments to §§117.101,
117.103, 117.105, 117.107, 117.111, 117.113, 117.115,
117.117, 117.119, and 117.121, Utility Electric Generation;
§§117.201, 117.203, 117.205, 117.207, 117.208, 117.209,
117.211, 117.213, 117.215, 117.217, 117.219, 117.221, and
117.223, Commercial, Institutional, and Industrial Sources;
and §§117.510, 117.520 and 117.570, Administrative Provi-
sions. The commission also adopts new §§117.104, 117.106,
117.108, 117.116, 117.206, and 117.216, Combustion at
Existing Major Sources. In addition, the commission repeals
§117.109, Initial Control Plan Procedures, and §117.601,
Gas-Fired Steam Generation.

Sections 117.105 - 117.108, 117.116, 117.216, 117.223,
117.520, and 117.570 are adopted with changes to the pro-
posed text as published in the December 31, 1999 issue of the
Texas Register (24 TexReg 11977). The remaining sections
and the repeals are adopted without changes and will not be
republished.

The adopted changes to Chapter 117 and to the state imple-
mentation plan (SIP) require certain electric utility and industrial,
commercial, and institutional (ICI) boilers in the Beaumont/Port
Arthur (BPA) and Dallas/Fort Worth (DFW) ozone nonattain-
ment areas to meet new emission specifications and other re-
quirements in order to reduce nitrogen oxides (NO

x
) emissions

and ozone air pollution. The changes also require certain pro-
cess heaters in BPA and lean-burn engines in DFW to meet
new emission specifications and other requirements in order to
reduce NO

x
emissions and ozone air pollution. The commission

adopts these amendments to Chapter 117, concerning Control
of Air Pollution from Nitrogen Compounds, and to the SIP as es-
sential components of and consistent with the SIP that Texas is
required to develop under Federal Clean Air Act (FCAA), §110
(Title 42 United States Code (USC) §7410) to demonstrate at-
tainment of the national ambient air quality standard (NAAQS)
for ozone.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES: BPA

The BPA ozone nonattainment area, an area defined by Hardin,
Jefferson, and Orange Counties, is currently designated mod-
erate under the FCAA and thus was required to attain the one-
hour ozone standard by November 15, 1996. BPA did not attain
the standard by that date and also did not attain the standard
by November 15, 1999, the attainment date for serious areas.
The United States Environmental Protection Agency (EPA) is
authorized to redesignate an area to the next higher classifica-
tion ("bump up") if it fails to attain by the required date.

However, as an alternative to bump-up, EPA policy allows
consideration of the effect of transport of ozone or its precursors
from an upwind area. The HGA ozone nonattainment area is
upwind of BPA and influences BPA’s air quality to such an extent
that without reductions from HGA, BPA may not be able to attain
the standard solely from its own local reductions. EPA’s revised
transport policy allows a downwind area such as BPA to have its
attainment date extended to no later than the attainment date
for the upwind area, without being bumped up.

On April 16, 1999, EPA published notice in the Federal Register
(64 FR 18864) that for BPA to take advantage of this policy, the
commission must submit to EPA an acceptable SIP revision (by
November 15, 1999) which includes any local control measures
needed for expeditious attainment and proof that all applicable

local control measures required under the moderate classifica-
tion have been adopted. On May 19, 1999, EPA informed the
commission by letter that an approvable attainment demonstra-
tion would need to consider modeling for the September 6, 1993
- September 11, 1993 ozone episode. The influence of HGA
emissions on BPA ozone levels is less pronounced during this
period and the modeling demonstrated the need for more NO

x

reductions in BPA in order for the area to attain the one-hour
ozone standard.

The emission reduction requirements adopted in this notice
are the outcome of a development process which involved
the EPA, TNRCC, local elected officials, citizens, industrial
stakeholders, air quality researchers, and hired consultants.
The amount of NO

x
reductions required for the area to attain

the ozone NAAQS has been estimated by extensive use of
sophisticated air quality grid modeling, which because of its
scientific and statutory grounding, is the chief policy tool
for designing emission reductions. The FCAA of 1990 (42
USC §7511a(c)(2)) requires the use of photochemical grid
modeling for ozone nonattainment areas designated serious,
severe, or extreme. The modeling has been conducted with
input from a technical advisory committee including members
of the BPA industrial community. Varying degrees of point
source reductions were analyzed in at least seven iterations of
modeling, to test the effectiveness of different NO

x
reductions.

The emission reductions necessary for the BPA attainment
demonstration SIP are based on the modeling episode from
September 6, 1993 - September 11, 1993, and the controlling
day, September 10, 1993. Modeling for the controlling day indi-
cates a point source NO

x
reduction of roughly 40% from 1997

levels, or about 60 tons per day, is necessary. The commis-
sion believes that the modeled point source BPA NO

x
rules,

coupled with numerous additional reductions, including on-road
and non-road reductions within the area, and reductions in all
categories outside the area, and the design value calculations
in the SIP adopted concurrently with these rules, demonstrate
that BPA will attain the one-hour ozone standard by 2007.

The adopted rules represent the second and final phase of
the state’s NO

x
rulemaking activities for the BPA attainment

demonstration. The rules are being submitted to EPA as
revisions to the SIP. The first phase rules, for lean-burn engines
in BPA, were submitted to EPA in November 1999.

The attainment demonstration modeling produces a target
emission rate of about 95 tons of NO

x
per day in 2007 from

industrial point sources. The staff analyzed the most recent
available point source NO

x
emissions inventory, from 1997,

categorizing the emitting sources by equipment type to identify
how to reasonably obtain the necessary reductions. In the
Tables and Graphics section of this notice, the table titled "1997
BPA Point Source NO

x
by Unit Type" indicates the relative

proportion of emissions according to equipment category.

Figure: 30 TAC Chapter 117 - Preamble

The #FIN column gives an approximate number of pieces of
equipment in each category. Much of the equipment listed in
the inventory is small or does not operate enough to make NO

x

regulation cost effective.

The table shows that emission reductions approaching the
60 tons per day required by the attainment demonstration
necessitate further reductions from the largest categories,
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including industrial boilers, process heaters, electric utility
boilers and engines.

The boilers and process heaters in BPA are almost entirely
gas-fired. Combustion modifications such as low-NO

x
burners

for boilers and heaters, and flue gas recirculation (FGR) for
gas-fired boilers are effective control technologies for these
sources. Based on experience with best available control
technology (BACT) NO

x
limits, retrofit requirements in California,

and information in the literature, the current Chapter 117 NO
x

reasonably available control technology (RACT) rules for boilers
and process heaters leave room for significantly lower NO

x
limits

without having to resort to more expensive post-combustion,
flue gas cleanup type controls. For instance, California boiler
retrofit rules at 0.036 pound NO

x
per million Btu (lb NO

x
/MMBtu)

generally do not require flue gas cleanup, and in Texas, a BACT
level of 0.06 lb NO

x
/MMBtu has not required flue gas cleanup.

The stationary engine category will be greatly reduced after both
the 1999 Chapter 117 compliance date for rich-burn engines
in BPA, and 2001 for lean-burn engines in BPA have passed.
Stationary engine NO

x
is presently regulated by a combination

of Chapter 117 NO
x

RACT and Chapter 116 air quality permits
to such an extent that the opportunity for reasonably requiring
much further reduction is limited.

The turbine category is also presently regulated by RACT, with
a November 15, 1999, compliance date, and air permits to the
extent that there is limited opportunity for obtaining more NO

x

reduction in the category. For example, lowering the existing 42
parts per million by volume (ppmv) NO

x
RACT limit to 25 ppmv

would produce only about an additional one ton per day of NO
x

reduction in the area. Further, the large gas turbines are entirely
located at the four refineries and two largest chemical plants in
the area, plants which will be required to produce the majority
of the necessary NO

x
reductions from boilers and heaters under

the adopted rule.

Of the categories not regulated by Chapter 117 contributing
more than 1.0% of the total point source emissions, including
refinery catalytic crackers, hazardous waste-fired boilers and in-
dustrial furnaces (BIFs), incinerators, and kilns, there are tech-
nical problems that make requiring NO

x
control less cost- effec-

tive than for the larger emission categories. Post-combustion
control is probably the only effective reduction technology for
many of the sources in these categories. In addition, with the
exception of the kilns, the unregulated equipment in these cate-
gories is largely located at major sources which will be required
to reduce emissions from boilers and process heaters under the
adopted rule.

To analyze the reductions obtainable by potential emission rate
limits (lb NO

x
/MMBtu), the commission gathered the emission

rate factors used to calculate 1997 ozone season emissions for
the large boilers, heaters and turbines at the major sources in
BPA. The information was compiled in a spreadsheet, allowing
reductions from a rate limit applied to an equipment category to
be calculated either as a number of tons NO

x
per day reduced

or as a percentage reduction from the category. Because
the attainment demonstration modeling was based on 1993
emissions, the 1997 emission rate reductions were applied to
the modeling inventory as percent reductions.

Commission staff met twice in September 1999 with represen-
tatives of the major NO

x
sources in BPA to negotiate proposed

NO
x

emission limits for the BPA ozone attainment demonstra-
tion. These negotiations resulted in proposed limits of 0.10 lb

NO
x
/MMBtu for gas-fired boilers and 0.08 lb NO

x
for gas-fired

process heaters.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES: DFW

The DFW ozone nonattainment area, an area defined by
Collin, Dallas, Denton, and Tarrant Counties, was originally
designated "moderate" under the FCAA Amendments of 1990
and thus was required to attain the one-hour ozone standard
by November 15, 1996. As required by the FCAA, the state
submitted an attainment demonstration plan in 1994 which
projected attainment of the ozone air quality standard by 1996.
This plan was based on a volatile organic compounds (VOC)
reduction strategy. DFW did not attain the ozone standard
in 1996. The EPA is authorized to redesignate an area to
the next higher classification ("bump up") if it fails to attain by
the required date. In March 1998, in accordance with FCAA,
42 USC §7511(b)(2), the EPA reclassified the DFW area from
moderate to serious, based on monitored exceedances of the
ozone standard between 1994 and 1996. The reclassification
required the state to submit a revised SIP that demonstrates
that the ozone standard will be met in DFW by November 15,
1999. Because the DFW area continued to exceed the ozone
standard in 1999, the EPA may bump up the area to the severe
classification. Regardless, the EPA and 42 USC, §7410 and
§7502(a)(2), require the state to submit a revised SIP which
demonstrates that the area will attain the ozone standard as
expeditiously as practicable. The adopted rules for DFW in this
notice are one element of the ozone attainment demonstration
SIP for DFW which underwent public hearing and comment
concurrently with these rules. The commission plans to submit
this SIP to the EPA in April 2000.

In 1996, the agency began to develop new modeling for the
DFW area and now is using newer air quality models with
improved meteorological and emission inputs. The newer
modeling since 1996 shows that reductions of NO

x
in DFW and

regionally will be necessary to attain the ozone NAAQS. The
current modeling also shows that achieving the ozone NAAQS
in DFW will require strenuous effort because the area’s rapid
growth has resulted in increasing amounts of emissions due
to increased levels of activity in the area. The emissions from
increased activity are offsetting the emission reductions being
achieved from new emission standards applicable to the on-
road and non-road engine source categories which dominate
the emissions inventory in DFW.

The emission reduction requirements adopted in this notice
are the outcome of a development process which involved the
EPA, the commission, local elected officials, citizens, industrial
stakeholders, air quality researchers, and hired consultants.
Local officials from the DFW area have formally submitted a
resolution to the commission requesting the inclusion of many
specific emission reduction strategies, including a strategy of
significant reductions from electric generating units in DFW.

The NO
x

reductions required for the area to attain the ozone
NAAQS have been estimated by extensive use of sophisticated
air quality grid modeling, which because of its scientific and
statutory grounding, is the chief policy tool for designing emis-
sion reductions. The FCAA, §182(c)(2), 42 USC §7511(c)(2)
requires the use of grid modeling for ozone nonattainment ar-
eas designated serious, severe, or extreme. The modeling has
been conducted with input from a technical advisory commit-
tee. Hundreds of emission control strategies were considered
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in developing the modeling. Varying degrees of reductions from
point sources and mobile sources were analyzed in at least forty
modeling iterations, to test the effectiveness of different NO

x
re-

ductions. The attainment demonstration modeling submitted
for public hearing and comment concurrently with these rules
shows that, in order for DFW to achieve the ozone NAAQS by
2007, almost all of the practicably achievable NO

x
reductions

are necessary from each emission source category, including
reductions from counties surrounding the DFW nonattainment
area. Therefore, each strategy, including the reductions re-
quired by this rulemaking, is crucial to meet federal require-
ments for the DFW area.

Major stationary sources contribute more than 20% of the total
NO

x
in the DFW area at the peak of the ozone season, and

therefore clearly must be part of the solution. The adopted
NO

x
emission limits for electric utility and large ICI boilers in

this rulemaking approach the maximum practicable emission
reductions for these sources. The adopted NO

x
emission limits

for lean-burn engines effectively limit the emissions from a
previously unregulated category of major stationary source NO

x

in DFW.

Another purpose of these adopted revisions to Chapter 117
and to the SIP is to extend NO

x
RACT requirements to lean-

burn engines in DFW. The FCAA, §182(f), 42 USC §7511a(f),
requires that NO

x
RACT be applied to all major sources of NO

x

in ozone nonattainment areas, unless a demonstration is made
that NO

x
reductions would not contribute to or would not be

necessary for attainment of the ozone standard. By policy,
the EPA requires photochemical grid modeling to demonstrate
whether the §182(f) NO

x
measures would contribute to ozone

attainment. On June 21, 1999, the EPA rescinded a §182(f)
exemption from NO

x
measures for DFW. EPA’s rescission was

based on its finding that NO
x

reductions in DFW are necessary
for attainment of the ozone standard.

SECTION BY SECTION DISCUSSION

The primary purpose of the adopted revisions is to establish
new emission limits for the ozone attainment demonstrations.
However, many of the adopted rule changes discussed in the
following section of the preamble are designed to allow the use
of existing NO

x
RACT rule mechanisms to be used for compli-

ance with the adopted emission limits. These changes strive
to maintain consistency with the existing requirements. Where
there were reasons to adjust existing compliance requirements,
the reasons for the adopted changes are discussed.

An adopted change to Subchapter B, Division 1, relating to
Utility Electric Generation, changes the title of the division
to "Utility Electric Generation in Ozone Nonattainment Areas."
The revised title distinguishes between rules applicable in the
nonattainment areas and rules that are adopted for attainment
counties in east and central Texas, published concurrently in a
separate section of this issue of the Texas Register.

The adopted changes to §117.101, concerning Applicability,
and §117.103, concerning Exemptions, update the sections to
reflect new names of cross-referenced sections. An additional
change to §117.101 clarifies that the requirements of the
division will continue to apply to any successor in ownership
of a municipality or Public Utility Commission (PUC) of Texas
regulated utility. The new owner is not required to be a
municipality or a PUC regulated utility for the requirements
to apply. An additional change to §117.103 deletes the
cross-reference to §117.109, concerning Initial Control Plan

Procedures, because the section is no longer needed and is
repealed.

New §117.104, concerning Gas-fired Steam Generation, re-
locates existing emission NO

x
specifications for electric utility

boilers in certain ozone nonattainment counties from §117.601.
The change brings the Chapter 117 utility boiler emission spec-
ifications for DFW into consecutive sections within a common
subchapter. The minimal NO

x
standards of §117.601 have been

applicable in a 31-county regional area comprising the Houston
and Dallas Air Quality Control Regions, since 1972. The lim-
its will cease to apply in DFW on March 31, 2001, the NO

x

RACT compliance date for DFW specified in §117.510(b)(1).
The NO

x
RACT limits of §117.105 superseded §117.601 in HGA

on November 15, 1999, so the eight HGA counties are not listed
in adopted §117.104. Section 117.601 requirements for the af-
fected attainment counties are relocated to a new division for
electric utility generation in east and central Texas, as published
in a separate section of this issue of the Texas Register.

An adopted change to §117.105, concerning Emission Specifi-
cations, revises the section title to "Emission Specifications for
RACT," to distinguish the RACT limits in this section from the
adopted tighter emission limits necessary to demonstrate attain-
ment. The adopted change to §117.105(h), corrects a previous
drafting error by clarifying that the carbon monoxide (CO) emis-
sion limit for utility boilers applies at 3.0% oxygen, on a dry
basis. The change makes the form of the CO emission limit for
electric utility boilers consistent with the CO limit for ICI boilers
as intended in the original NO

x
RACT rulemaking. It is standard

practice in the field of air pollution control to reference concen-
tration limits to a flue gas oxygen concentration, to address the
effects of dilution. An equivalent alternate standard based on
heat input is also adopted to simplify compliance tracking for
monitoring systems which are based on carbon dioxide as the
diluent.

The adopted new §117.106, concerning Emission Specifica-
tions for Attainment Demonstrations, specifies new NO

x
limits for

electric utility boilers located in BPA and DFW. The adopted lim-
its are essential components of and consistent with the BPA and
DFW ozone attainment demonstration SIPs, which underwent
public hearings and comment concurrently with the adopted
rules and are now being submitted to EPA. The adopted emis-
sion limits and ozone attainment demonstration SIPs are re-
quired by 42 USC §7410 and §7511a, which require states to
submit SIPs to the EPA which contain enforceable measures to
achieve the NAAQS.

The adopted limit of §117.106(a) for utility boilers in BPA is
part of a larger set of emission reduction measures necessary
for the BPA attainment demonstration SIP. The larger context
of development of the adopted NO

x
emission limit for utility

boilers in BPA is discussed in the background for BPA section of
this preamble notice. The adopted limit of 0.10 lb NO

x
/MMBtu

generates a 12.1 tons per day NO
x

reduction from utility boilers
in BPA, based on the 1997 emission inventory. Because four
of the five gas-fired utility boilers affected by the adopted limit
are tangential-fired, the limit is expected to be achievable with
combustion modification techniques.

The adopted NO
x

emission limits of §117.106(a) and (b) are
based on a daily rate for electric utility boilers. The 24-hour
emission limit in both NO

x
RACT and these rules is designed to

limit the amount of NO
x

allowed in a 24-hour period, in order to
control peak ozone, which forms on a daily cycle.
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The adopted limits of §117.106(b) for utility boilers in DFW
are part of a larger set of emission reduction measures for
the DFW attainment demonstration SIP. The larger context of
development of the adopted NO

x
emission limit for utility boilers

in DFW is discussed in the background for DFW section of
this preamble notice. The adopted rule distinguishes between
small and large DFW utility systems, terms which are defined
in revised §117.10, published in a separate section of this issue
of the Texas Register. The emission limits of 0.033 lb NO

x
/

MMBtu for large DFW utility systems and 0.06 lb NO
x
/MMBtu

for small DFW utility systems will achieve an 88% emission
reduction from DFW electric utility emissions, calculated from
the individual system highest 30-day average emissions during
1996-1998. The adopted 88% NO

x
reduction is expected to

necessitate selective catalytic reduction (SCR) on many of the
utility boilers in the DFW area.

The adopted emission limits of §117.106(c) address pollutants
which may increase as an incidental result of compliance with
the adopted NO

x
limits. The adopted CO limit is consistent with

the existing CO limit of §117.105(i) because nothing in these
rules necessitates changing the existing limit. The adopted
ammonia limit of ten ppm is lower than the existing limit
of §117.105(j). The adopted ammonia limit is supported by
information from SCR vendors and ammonia test data for gas-
fired boilers using SCR, not available when the original NO

x

RACT rules were adopted in 1993. The test data are reported
in Table 2-5 of "Status Report on NO

x
Control Technologies and

Cost Effectiveness for Utility Boilers," issued by the Northeast
States for Coordinated Air Use Management (NESCAUM)
and the Mid-Atlantic Regional Air Management Association
(MARAMA) (June 1998) (will be referred to as NESCAUM). It is
desirable to minimize ammonia emissions because ammonia
emissions create fine particulate matter, another form of air
pollution. The commission is excluding these related pollutant
limits from the attainment demonstration SIP, in order to simplify
the approval process for alternative emission specification under
§107.121. This step will eliminate the need for case-specific SIP
revisions by EPA to complete the approval of an alternate CO
or ammonia limit.

The adopted §117.106(d) allows NO
x
compliance flexibility using

the system cap in §117.108 and the existing emission trading
provisions in §117.570.

An adopted change to §117.107(a), concerning Alternative
System-Wide Emission Specifications, updates the section
to reflect a new name of a cross-referenced section. The
change to §117.107(a)(1)(A), corrects a cross-reference to the
peaking gas turbine emission NO

x
limits. The peaking gas

turbine emission limits were moved from §117.105(h) and (i)
to §117.105(g) in a previous rulemaking (24 TexReg 1784).

The commission did not choose to allow the use of §117.107
as an alternative for complying with the new §117.106 emission
specifications for attainment demonstrations. Section 117.107
emission averaging does not address the effects of activity
level, and may not produce the intended reductions that would
be achieved with direct compliance by all units or flexible
compliance with an emission cap. Under §117.107, higher
emissions will result if units selected for less control are
subsequently operated more, or if units selected for more
control are subsequently operated less. The adopted §117.106
emission limits will necessitate installation of flue gas cleanup
emission controls on a number of units. As a result, these units
are likely to have higher operating costs than units operating

with only combustion controls, creating an economic incentive
to operate the best-controlled units less and to produce greater
emissions. Instead of system-wide emission averaging for
compliance with the new NO

x
limits, the commission has

adopted a system-wide cap. The system cap avoids the issue of
equivalent emission reductions that is associated with emission
averaging.

The adopted new §117.108, concerning System Cap, creates
a flexible new alternative to direct compliance with the new
§117.106 NO

x
emission specifications. The section is patterned

on the existing source cap compliance option in §117.223 for
ICI combustion sources. The system cap sets limits on total
pounds of NO

x
allowed to be emitted by an electric utility

system. Under the system cap, compliance is not defined by
separate emission limits on individual boilers; instead, each
boiler operates within the system cap limits. A cap has the
advantage over rate-based standards of allowing the source
owner to control the activity levels of the regulated equipment
as a means of compliance. This means that a company’s
compliance measures may include installing less extensive
emission controls on a piece of equipment and choosing to
operate it less, or upgrading its efficiency to require less fuel
firing. The majority of the electric utility boilers in DFW and
the five operating boilers in BPA are currently monitoring NO

x

continuously under the federal acid rain rules of 40 Code of
Federal Regulations (CFR) 75. Only the smaller boilers within
the small utility systems in DFW do not monitor NO

x
emissions.

The existing investment in NO
x

monitors is expected to make
the system cap an attractive option for electric utilities.

The adopted averaging periods for the NO
x

system cap include
a 30-day rolling average daily emission limit and a maximum
daily limit, consistent with the existing NO

x
RACT source cap

limits for ICI sources. The 30-day rolling average is normally the
more stringent limit, because it is designed to achieve the 88%
reduction from the historical 1996-1998 system highest 30-day
actual emissions. The daily maximum limit, based on an 88%
reduction from maximum rated capacity, is designed to limit the
amount of NO

x
allowed in a single day in order to control ozone

peaks which form within a daily cycle. The maximum daily limit
is less stringent than the 30-day rolling average because even
on the days of highest demand, the system does not operate
continuously at maximum rated capacity the entire day.

The adopted baseline period for H
i
, the historical heat input used

in the 30-day rolling average of §117.108(c)(1), is the individual
utility system’s highest 30-day heat input within 1996-1998. The
baseline represents recent highest utility electric demand and
emissions during the peak ozone formation months.

Section 117.108 as adopted does not require the inclusion
of new electric generating units in the system cap. This
requirement is unnecessary because the nonattainment permit
rules in 30 TAC Chapter 116, concerning Control of Air Pollution
by Permits for New Construction or Modification, require new or
modified major emissions sources to provide emissions offsets
for significant new NO

x
emissions so as not to interfere with

the NO
x

emission budget established in the ozone attainment
demonstration SIP.

The commission repeals §117.109, concerning Initial Control
Plan Procedures. This section is no longer needed because
the required initial control plans were submitted in 1994 and
the NO

x
testing required in those plans is not cross-referenced

in §117.570, concerning Trading.
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Adopted changes to §117.111, concerning Initial Demonstration
of Compliance, update the section to reflect the new names of
the rule division and a cross-referenced section. In §117.111(a),
the cross-reference to test schedules is broadened to the en-
tirety of §117.510, concerning Compliance Schedule for Utility
Electric Generation in Ozone Nonattainment Areas, because
initial demonstration of compliance testing is required for the
§117.106 emission limits. New §117.111(d)(3) specifies the
procedure for demonstrating initial compliance with the new
emission cap of §117.108.

The adopted changes to §117.113, concerning Continuous
Demonstration of Compliance, update the section to reflect the
new names of the rule division and cross-referenced sections.
In §117.113(f), the cross-reference to emission specifications is
broadened to the entirety of the rule division in order to require
continuous demonstration of compliance testing with the new
§117.106 emission limits. Similarly, in §117.113(j), the cross-
reference to emission specifications is broadened to the entire
rule division to ensure that loss of exemption requirements also
apply to the §117.106 limits.

The adopted changes to §117.115, concerning Final Control
Plan Procedures, modifies the section title to "Final Control
Plan Procedures for RACT," and a rule cross-reference, to
distinguish the compliance report information required for RACT
in this section from the information required for attainment
demonstration emission limits in the next section.

The adopted new §117.116, concerning Final Control Plan Pro-
cedures for Attainment Demonstration Emission Specifications,
specifies certain information for showing compliance with the
attainment demonstration emission specifications of §117.106,
to be included in a report submitted to the executive director.
The adopted requirements are parallel to existing requirements
in §117.115 and §117.215, concerning Final Control Plan Pro-
cedures.

The adopted changes to §117.117, concerning Revision of Final
Control Plan and §117.119, concerning Notification, Record-
keeping and Reporting Requirements, update the sections to
reflect the new names of cross-referenced sections. An addi-
tional change to §117.119(d) defines excess emissions under
the utility system cap, using parallel language from the defini-
tion for ICI sources, in §117.219(d)(1).

An adopted change to §117.121, concerning Alternative Case-
specific Specifications, updates the section to reflect the new
names of cross-referenced sections. Another adopted change
to §117.121 adds reference to the CO and ammonia limits of
§117.106(c), which allows alternative emission specifications to
be established on a case-specific basis for these pollutants.

An adopted change to Subchapter B, Division 2, relating to
Industrial, Commercial, and Institutional Sources, changes the
number and title of the division to "Industrial, Commercial,
and Institutional Combustion Sources in Ozone Nonattainment
Areas." The new title distinguishes between rules applicable
in the nonattainment areas and adopted rules that apply to
cement kilns in the east and central Texas region, published
concurrently in a separate section of this issue of the Texas
Register.

The adopted changes to §117.201, concerning Applicability,
and §117.203, concerning Exemptions, update the sections to
reflect the new names of cross-referenced sections.

An adopted change to §117.205, concerning Emission Spec-
ifications, revises the section title to "Emission Specifications
for RACT," to distinguish the RACT limits in this section from
the adopted tighter emission limits necessary to demonstrate
attainment of the ozone NAAQS. The adopted change to
§117.205(a)(3) updates the name of a cross-referenced sec-
tion and the adopted change to §117.205(g) revises the cross-
reference from division to section level to accommodate the new
emission specifications within the division.

Adopted new §117.206, concerning Emission Specifications for
Attainment Demonstrations, specifies new NO

x
limits for gas-

fired boilers and process heaters at major sources of NO
x
in BPA

and gas-fired boilers and lean-burn, gas and gas/liquid-fired
engines at major sources of NO

x
in DFW. The adopted limits are

essential components of and consistent with the BPA and DFW
ozone attainment demonstration SIPs which underwent public
hearings and comment concurrently with the adopted rules and
are now being submitted to EPA.

The adopted emission specification of 0.10 lb NO
x
/MMBtu for

gas-fired boilers in §117.206(a)(1) and 0.08 lb NO
x
/MMBtu

for gas-fired process heaters in §117.206(a)(2) generate an
additional 18.6 tons per day NO

x
reductions from major NO

x

sources in BPA, based on the 1997 emission inventory. In
order to achieve these reductions, the allowances for heat
release rate, firebox temperature, and fuel hydrogen content
under the §117.205 NO

x
RACT rule have been eliminated.

Combustion modifications, including FGR for boilers and low-
NO

x
burners for boilers and heaters, can provide the bulk of

the emission reductions required by this standard. Individual
units for which this technology is too expensive or unable to
achieve the standard can be brought into compliance through a
plant-wide average, source cap, or emission trade, as allowed
by §117.206(e).

The adopted emission specification of 30 ppm NO
x

for gas-
fired boilers rated at more than 40 MMBtu/hr in §117.206(b)(1)
generates an additional 0.7 ton per day NO

x
reductions in DFW,

calculated from the 1996 emission inventory. Analysis of the
1996 emissions inventory indicates that the adopted rule would
affect seven boilers located at three major sources in the DFW
area. These boilers do not operate with air preheat, and FGR is
anticipated to be capable of providing the emission reductions
necessitated by the adopted limit. The limit is equivalent to
the limit set and achieved for emission control retrofit of gas-
fired boilers in a number of California districts, including the
Bay Area and South Coast Air Quality Management Districts.
The concentration format used in California and adopted here is
simpler and more descriptive than the heat input format, which
is more appropriate for large plants which are more likely to
apply emission averaging or source caps for compliance. The
30 ppmv limit is equivalent to 0.036 lb NO

x
/MMBtu.

The adopted emission specification of two grams NO
x

per
horsepower-hour (g NO

x
/hp-hr) for lean-burn, gas-fired and gas/

liquid-fired engines in §117.206(b)(2) generates an additional
0.9 ton per day NO

x
reduction in DFW based on the 1996

emission inventory. In addition to providing NO
x

reductions
necessary for the attainment demonstration required under the
FCAA, 42 USC §7410(k), the adopted emission limit would
implement NO

x
RACT for lean-burn engines in DFW, as required

by the FCAA, 42 USC §7511a(f). Analysis of the 1996
emissions inventory indicated that the adopted rule would affect
three engines located at two major sources in DFW. These
engines are capable of meeting the emission limits using low
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emission combustion (LEC) modifications. One of the sources,
a gas compressor station with two White-Superior 8GT825
engines, is not currently operating. The engines could maintain
exempt status under the §117.203(6)(B) exemption for less than
850 hours per year of operation. The adopted rule ensures that
if the engines were to operate above the exemption level of 850
hours per year in the future, the emissions from these engines
would be minimized and the reductions would remain creditable
to the SIP. The adopted limit is consistent with retrofit limits for
lean-burn engines in several other serious and above ozone
nonattainment areas.

The adopted NO
x

emission limit averaging times in §117.206(c)
are consistent with the averaging times for NO

x
RACT compli-

ance, in §117.205(b)(7). Units with NO
x

emission monitors are
capable of tracking emissions over time, and are allowed to
demonstrate compliance on a 30-day average under this sub-
section.

The adopted emission limits of §117.206(d) address pollutants
which may increase as an incidental result of compliance with
the adopted NO

x
limits. The adopted CO limit is consistent

with the existing CO limit of §117.205(f) for RACT because
nothing in these rules necessitates changing the existing limit.
The adopted ammonia limit of ten ppm is lower than the
existing limit of §117.205(g). The adopted ammonia limit is
supported by information from SCR vendors and ammonia test
data for gas-fired boilers using SCR, not available when the
original NO

x
RACT rules were adopted in 1993. The test

data are reported in Table 2-5 of NESCAUM. It is desirable
to minimize ammonia emissions because ammonia emissions
create fine particulate matter, another form of air pollution. The
commission is not including these related pollutant limits in the
attainment demonstration SIP, in order to simplify the approval
process for alternative emission specification under §107.221.
This step will eliminate the need for case-specific SIP revisions
to complete the approval of an alternate CO or ammonia limit.

The adopted §117.206(e) allows the same compliance flexibility
given to ICI sources under NO

x
RACT to be given to ICI

sources under the adopted attainment demonstration emission
specifications. The commission is allowing the continued use
of §117.207 plant-wide averaging (a form of emission trading)
for the ICI sources for several reasons. First, distinct from the
electric utility units, most of the industrial units do not have NO

x

emissions monitors, so the plant-wide averaging option will be
more economically attractive to some source owners than the
source cap, which requires NO

x
monitors. Second, unlike many

of the electric utility boilers, the ICI boilers and heaters are not
expected to require flue gas cleanup controls. The operating
cost associated with combustion modification controls is not as
likely to create a significant incentive to operate more controlled
units less, as may be the case with operating cost associated
with flue gas cleanup. Therefore, plant-wide emission averaging
is worth maintaining because of its economic benefits.

The adopted exemptions in §117.206(f) are consistent with the
NO

x
RACT exemptions in §117.205(h), except for the adopted

lowering of the applicability threshold to 40 MMBtu/hr of heat
input capacity for boilers and heaters, which is necessary to
achieve the reductions required by the attainment demonstra-
tion. The emission reductions from the adopted revisions are
sufficient to avoid requiring additional NO

x
reductions from the

BIFs, refinery catalytic cracking unit boilers and process vents,
and kilns, which are among the sources exempted from Chapter
117 limits. As discussed in the preamble background, control of

these sources creates technical and economic difficulties that
make regulation of these sources less reasonable.

The adopted changes to §117.207(a) update a cross-referenced
section name and add a cross-reference to §117.206 to allow
the section to be used as an alternative procedure for demon-
strating compliance with the attainment demonstration emis-
sion specifications. The adopted change to §117.207(g)(4) and
(h)(3) would not allow a higher NO

x
limit with hydrogen fuel.

This adopted revision, which is only relevant in BPA with its
major source refineries and petrochemical plants, is necessary
to achieve the reductions adopted for the attainment demon-
stration SIP for BPA. Adopted revisions to §117.207(f) would
continue to allow certain units exempt from Chapter 117 NO

x

limits to be brought into the rule as an alternative means of
compliance. Opt-in units no longer include the boilers and
heaters rated between 40 and 100 MMBtu/hr which are subject
to the adopted new attainment demonstration emission speci-
fications. The adopted revisions to §117.207(f)(3) and (g) and
new §117.207(i) modify the provisions which require that the
applicable limit for emission averaging is the lower of the Chap-
ter 117 limit and the Chapter 116 limit, to specify revised dates
for applicable Chapter 116 limits. These revised dates are con-
sistent with the emission rates and reductions modeled for the
sources in the attainment demonstration SIPs for BPA and DFW.

Adopted changes to §117.208, concerning Operating Require-
ments, and §117.209, concerning Initial Control Plan Proce-
dures, change or eliminate cross-references to update to the
newly named sections. The adopted change to §117.208 would
allow fuel trim as an alternative to oxygen or CO trim. Fuel trim
has been demonstrated as an effective control technique for
natural gas fired boilers operating with FGR to achieve compli-
ance with a 30 ppmv NO

x
limit.

The adopted revisions to §117.209, concerning Initial Control
Plan Procedures, would update the section to accommodate
the revised names of sections. The commission does not repeal
§117.209 because the trading requirements in §117.570 rely on
testing required under §117.209 to quantify emission credits. In
contrast to the utility initial control plans, which are no longer of
value, the initial control plans of the ICI sources cover units for
which the initial control plan test data is the only stack test data
available.

Adopted changes to §117.211, concerning Initial Demonstra-
tion of Compliance and to §117.213, concerning Continuous
Demonstration of Compliance, update the sections to reflect
the new names of the division and a cross-referenced section.

The adopted change to §117.213(a)(2) provide an alternative
certification procedure for stack exhaust flow meters installed
as an alternative to fuel flow meters. The alternative proce-
dure is in 40 CFR 60, which is more appropriate to the ICI
source monitoring requirements, which are based on 40 CFR
60 procedures rather than the 40 CFR 75 acid rain procedures.
The adopted new §117.213(c)(1)(C) requires units which are
tied into a common stack to be monitored with a NO

x
continu-

ous emission monitoring system (CEMS) or periodic emission
monitoring system, if the heat input from all the units combined
exceeds 250 MMBtu/hr. The adopted requirement provides ad-
ditional NO

x
monitoring that is equally effective as the monitor-

ing currently required for boilers individually rated more than
250 MMBtu/hr. The adopted change to §117.213(e)(1)(C) clari-
fies that the ongoing quality assurance procedures applicable to
NO

x
CEMS are also applicable to the diluent monitor used with
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the CEMS. The adopted change to §117.213(e)(2) clarifies that
the diluent monitor isn’t necessary if an exhaust flow monitor is
used. The adopted change to §117.113(j) broadens the cross-
reference to emission specifications to the entire rule division
to ensure that loss of exemption requirements also apply to the
§117.106 limits.

The adopted changes to §117.215, concerning Final Control
Plan Procedures, update the section to reflect the new names
of the rule division and cross-referenced sections.

The adopted new §117.216, concerning Final Control Plan Pro-
cedures for Attainment Demonstration Emission Specifications,
specifies certain information for showing compliance with the
attainment demonstration emission specifications of §117.206,
to be included in a report submitted to the executive director.
The adopted requirements are parallel to existing requirements
in §117.215.

The adopted changes to §117.217, concerning Revision of Final
Control Plan, and §117.219, concerning Notification, Record-
keeping and Reporting Requirements, update the sections to
reflect the new names of cross-referenced sections. An ad-
ditional adopted change to §117.217 divides the section into
subsections to make the text less dense and more readable.

Adopted changes to §117.221, concerning Alternative Case-
specific Specifications, update the section to reflect the new
names of the rule division and cross-referenced sections. An
additional adopted change to §117.221 adds reference to the
CO and ammonia limits of §117.206(d), which allows alternative
emission specifications to be established on a case-specific
basis for these pollutants.

The adopted changes to §117.223(a) and (k), concerning
Source Cap, update the subsections to reflect the new names
of cross-referenced sections and add a cross-reference in
§117.223(a) to the adopted new emission specifications of
§117.206 to allow the source cap to be used as an alternative
means of compliance for these limits. The adopted changes to
§117.223(b) revise the definitions of the terms used to calcu-
late the source cap, separating existing requirements for source
cap compliance with NO

x
RACT and adopted requirements for

source cap compliance with the attainment demonstration emis-
sion specifications. For compliance with the attainment demon-
stration limits, the baseline period for H

i
, the historical heat in-

put, is updated to 1997-1999 because individual unit heat in-
put records from the NO

x
RACT baseline of 1990-1993 have

become old enough to be difficult to obtain. The allowable
emission rate term, R

i
, is updated to include the attainment

demonstration emission specifications and for potentially ap-
plicable permit limits, modify the dates to be consistent with
the attainment demonstration modeling for BPA and DFW. The
adopted changes to §117.223(g) make the subsection applica-
ble only to early shut down credits used for NO

x
RACT compli-

ance. Section 117.223(g)(6), which was added in the previous
rulemaking Phase I) for lean-burn engines in BPA, is moved to
new §117.223(h), which addresses the use of reduction cred-
its from shut down units for compliance with both the lean-burn
engine emission specification of §117.205(e) and the adopted
attainment demonstration emission specifications of §117.206.
To accommodate new §117.223(h), existing §117.223(h)-(j) is
relettered §117.223(i)-(k). Existing §117.223(k), added in the
previous rulemaking for lean-burn engines in BPA, is deleted
since the requirements are included in the revised §117.223(b).

An adopted change to Subchapter D, relating to Administrative
Provisions, reletters the title to Subchapter E. The relettering
reserves Subchapter D for rules for small combustion sources,
adopted concurrently in a separate section of this issue of the
Texas Register.

An adopted change to §117.510, concerning Compliance
Schedule for Utility Electric Generation, renames the section
title to "Compliance Schedule for Utility Electric Generation in
Ozone Nonattainment Areas," to distinguish this section from
the adopted section applicable to utility electric generation in
a regional area, published in a separate location of this issue
of the Texas Register. The adopted changes to §117.510(a)
for sources in BPA, and §117.510(b) for sources in DFW,
create separate paragraphs in each subsection addressing
compliance schedules for the NO

x
RACT rules and the adopted

emission specifications for attainment demonstrations. In
addition, the NO

x
RACT compliance schedule for sources in

HGA is moved to a separate new subsection, §117.510(c).

The commission is adopting a staged schedule for compliance
with the new BPA and DFW emission specifications for electric
utility boilers, consistent with the adopted compliance schedule
for ICI boilers and heaters in BPA. This makes the schedule
consistent for all sources in BPA affected by the new emission
limits. For the electric utility boilers in DFW, the adopted five-
year implementation schedule sets a future three-step phase-in
of the reductions. First, the existing 0.20 lb NO

x
/MMBtu NO

x

RACT limit of §117.105 requires a reduction of about 30% from
the current DFW utility average of 0.28 lb NO

x
/MMBtu, by March

31, 2002. Next, two-thirds of the total reductions required to
comply with the 0.033 lb NO

x
/MMBtu attainment demonstration

emission specification (creating an average of about 0.11 lb
NO

x
/MMBtu) are required by May 1, 2003. The final one-

third of the reductions is required by May 1, 2005. Although
there are fewer utility units in DFW affected by new emission
specifications than ICI units in BPA, the DFW utility sources
are required to make much larger reductions, necessitating a
combination of combustion and flue gas cleanup controls on
many units.

An adopted change to §117.520, concerning Compliance
Schedule for Commercial, Institutional, and Industrial Com-
bustion Sources, renames the section title to "Compliance
Schedule for Industrial, Commercial, and Institutional Combus-
tion Sources in Ozone Nonattainment Areas," to distinguish
this section from the adopted section applicable to ICI sources
in a regional area, published in a separate location of this issue
of the Texas Register. The adopted changes to §117.520(a)
for sources in BPA, and §117.520(b) for sources in DFW,
create separate paragraphs in each subsection addressing
compliance schedules for the NO

x
RACT rules and the adopted

emission specifications for attainment demonstrations. The
commission is adopting a staged compliance schedule for the
new BPA emission specifications for boilers and heaters. The
time frame allows implementation of the necessary control
measures over five years. Because of the number of units
required to reduce emissions under the new standards, shorter
time frames could affect the availability of engineering re-
sources and the manufacturing capability of control equipment
manufacturers. The commission is adopting a compliance
date of March 31, 2002 for the ICI sources in DFW, which
allows two years for implementation of the control measures
in DFW. In contrast to the adopted emission limits in BPA,
the adopted new ICI emission limits in DFW will probably
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affect eight to ten pieces of equipment at three or four major
stationary NO

x
sources. Also, unlike many of the heaters and

boilers used in the petrochemical and oil refining industries
in BPA, this equipment is not operated in near-continuous
duty with strictly limited turnarounds. Scheduling outages for
the control equipment installation in DFW should be relatively
straightforward.

Adopted changes to §117.570, concerning Trading, update
the section to reflect the new names of cross-referenced sec-
tions and add cross-references to the new emission specifi-
cations of §117.106 and §117.206 to allow the source cap
to be used as an alternative means of compliance for these
limits. The adopted changes to §117.570(b) revise the defini-
tions of the terms used to calculate the reduction credits. In
§117.570(b)(1)(A), the emissions baseline for trading for com-
pliance with NO

x
RACT and the emissions baseline for trad-

ing for compliance with the attainment demonstration emission
specifications are distinguished. For compliance with the attain-
ment demonstration limits, the baseline period must occur after
the date of the attainment demonstration modeling inventory in
order for reductions to be surplus to the attainment demonstra-
tion. Similarly, in §117.570(b)(2), the heat input term, H

j
, used

to calculate a reduction credit, is revised by cross-referencing
to the revised definitions used in §117.223. In order to specify
the heat input calculation for utility sources sing trading for com-
pliance with the emission specifications for attainment demon-
strations, the heat input terms, H

j
in §117.570(b)(2), and H

i
and

H
Mi

in §117.570(c)(1), are referenced to §117.108(c). Also in
§117.570(b)(2), the allowable emission rate term, R

Aj
, is revised

by separating existing requirements for NO
x

RACT trading and
the new requirements for trading for compliance with the at-
tainment demonstration emission specifications. The adopted
new requirements include calculating surplus against the attain-
ment demonstration emission specifications, and for potentially
applicable permit limits, permit effective dates consistent with
the attainment demonstration modeling for BPA and DFW. In
§117.570(c)(2), similar revisions are adopted to the allowable
emission rate term, R

Ai
, separating existing requirements for NO

x

RACT trading and new requirements for trading for compliance
with the attainment demonstration emission specifications. Ex-
isting §117.570(f), added in the previous rule- making for lean-
burn engines in BPA, is deleted since the requirements are in-
cluded in the adopted §117.570(b).

The commission repeals §117.601, concerning Gas-Fired
Steam Generation, because the §117.601 requirements are
now relocated to new §117.104, under the rule division for
utility electric generation in ozone nonattainment areas and
to new §117.134, under a new division for electric utility
generation in east and central Texas, published in a separate
section of this issue of the Texas Register.

FINAL REGULATORY IMPACT ANALYSIS

The commission has reviewed the rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and has determined that the rulemaking meets
the definition of a "major environmental rule" as defined in that
statute. "Major environmental rule" means a rule the specific
intent f which is to protect the environment or reduce risks
to human health from environmental exposure and that may
adversely affect in a material way the economy, productivity,
competition, jobs, the environment, or the public health and
safety of the state or a sector of the state. The amendments
to Chapter 117 will require emission reductions from electric

utility, industrial, commercial and institutional boilers in the
DFW and BPA ozone nonattainment areas. The rules are
intended to protect the environment and reduce risks o human
health and safety from environmental exposure and may have
adverse effects on certain utilities in both DFW and BPA
ozone nonattainment areas and certain petrochemical plants
and refineries in BPA, and each group could be considered a
sector of the economy. The adopted amendments do not meet
any of the four applicability criteria of a "major environmental
rule." Section 2001.0225 applies only to a major environmental
rule the result of which is to: (1) exceed a standard set by
federal law, unless the rule is specifically required by state
law; (2) exceed an express requirement of state law, unless
the rule is specifically required by federal law; (3) exceed a
requirement of a delegation agreement or contract between the
state and an agency or representative of the federal government
to implement a state and federal program or; (4) adopt a rule
solely under the general powers of the agency instead of under
a specific state law.

The amendments implement requirements of the FCAA. Specif-
ically, the emission limitations within this rulemaking were devel-
oped in order to meet the NAAQS for ozone set by EPA under
FCAA, §109, and therefore meet a federal requirement. States
are primarily responsible for ensuring attainment and mainte-
nance of the NAAQS once EPA has established them. FCAA,
42 USC §7410 requires states to submit SIPs which contain en-
forceable measures to achieve the NAAQS. The adopted rules,
which reduce ambient NO

x
and ozone in BPA, are being sub-

mitted to EPA as one of several measures of the required new
attainment demonstrations. These rules also implement NO

x

RACT for smaller boilers and heaters at major sources in BPA
and DFW and lean-burn engines at major sources in DFW.
FCAA, 42 USC §7511a(f) requires any moderate, serious, se-
vere, or extreme ozone nonattainment area to implement NO

x

RACT. The adopted amendments are necessary components of
and consistent with the ozone attainment demonstration SIPs
for BPA and DFW, required by FCAA, 42 USC §7410. There
is no contract or delegation agreement that covers the topic
that is the subject of this rulemaking. Therefore, these adopted
amendments do not exceed a standard set by federal law, ex-
ceed an express requirement of state law, nor exceed a require-
ment of a delegation agreement. In addition, the changes are
not adopted solely under the general rulemaking authority of the
commission but are adopted to comply with the requirements
of federal regulations.

In addition, the legislative history contradicts the comment
that a full RIA is required of this rule. The requirement
to provide a fiscal analysis of proposed regulations in the
Texas Government Code was amended by SB 633 during
the 75th Legislative Session. The intent of SB 633 was
to require agencies to conduct a regulatory impact analysis
of extraordinary rules. These are identified in the statutory
language as major environmental rules that will have a material
adverse impact and will exceed a requirement of state or federal
law, a delegated federal program or is adopted solely under
the general powers of the agency. With the understanding that
this requirement would seldom apply, the commission provided
a cost estimate for SB 633 that concluded "based on an
assessment of rules adopted by the agency in the past, it is not
anticipated that the bill will have significant fiscal implications for
the agency due to its limited application." The commission also
noted that the number of rules that would require assessment
under the provisions of the bill was not large. This conclusion
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was based, in part, on the criteria set forth in the bill that
exempted proposed rules from the full analysis unless the rule
was a major environmental rule that exceeds a federal law.
States must develop programs for each nonattainment area
to ensure that area will meet the attainment deadlines and
because of the ongoing need to address nonattainment issues,
the commission routinely adopts SIP rules. The legislature
is presumed to understand this federal scheme. If each rule
proposed for inclusion in the SIP was considered to be a major
environmental rule that exceeds federal law, then every SIP rule
would require the full regulatory impact analysis contemplated
by SB 633. This conclusion is inconsistent with the conclusions
reached by the commission in its cost estimate and by the
Legislative Budget Board (LBB) in its fiscal notes. Since the
legislature is presumed to understand the fiscal impacts of the
bills it passes, and that presumption is based on information
provided by state agencies and the LBB, the commission
believes that the intent of SB 633 was to only require the full
regulatory impact analysis for rules that are extraordinary in
nature. While the SIP rules will have a broad impact, that
impact is no greater than is necessary or appropriate to meet
the requirements of the FCAA. Although the commission has
determined that this is a major environmental rule because it
may adversely impact in a material way a sector of the economy,
these reasons support the conclusion that, the rules adopted for
inclusion in the SIP fall under the exception in §2001.0225(a)
because they are specifically required by federal law.

Comments received during the comment period regarding the
draft regulatory impact analysis are addressed in the ANALYSIS
OF TESTIMONY section of this preamble.

TAKINGS IMPACT ASSESSMENT

The commission has prepared a takings impact assessment for
these sections under Texas Government Code, §2007.043. The
following is a summary of that assessment. The specific pur-
poses of these amendments are: to develop a new attainment
demonstration SIP for the ozone NAAQS for BPA and DFW. As
adopted, certain major sources located in BPA and DFW will
be required to install new emission control equipment, and im-
plement new operating, reporting, and recordkeeping require-
ments. Installation of the necessary control equipment could
conceivably place a burden on private, real property. Also,
§2007.003(b)(13) states that Chapter 2007 does not apply to
an action that: (1) is taken in response to a real and substan-
tial threat to public health and safety; (2) is designed to signif-
icantly advance the health and safety purpose; and (3) does
not impose a greater burden than is necessary to achieve the
health and safety purpose. Although the rule revisions do not
directly prevent a nuisance or prevent an immediate threat to
life or property, they do prevent a real and substantial threat
to public health and safety and significantly advance the health
and safety purpose. In addition, these amendments fulfill an
obligation mandated by federal law. The adopted amendments
will implement requirements of 42 USC §7410. This action
is taken in response to the BPA and DFW areas exceeding
the federal ambient air quality standard for ground-level ozone,
which adversely affects public health, primarily through irrita-
tion of the lungs. The action significantly advances the health
and safety purpose by reducing ambient NO

x
and ozone levels

in BPA and DFW. Attainment of the ozone standard requires
substantial NO

x
reductions. Any NO

x
reductions resulting from

the current rulemaking are no greater than what the best sci-
entific research indicates is necessary to achieve the desired

ozone levels. However, this rulemaking is only one step among
many necessary for attaining the ozone standard. In addition,
the requirements are expressed as performance specifications
and the rules contain multiple compliance methods to minimize
costs of compliance.

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW

The commission has determined that this rulemaking action re-
lates to an action or actions subject to the Texas Coastal Man-
agement Program (CMP) in accordance with the Coastal Co-
ordination Act of 1991, as amended (Texas Natural Resources
Code, §§33.201 et seq.), and the commission’s rules in 30 TAC
Chapter 281, Subchapter B, concerning Consistency with the
Texas Coastal Management Program. As required by 31 TAC
§505.11(b)(2) and 30 TAC §281.45(a)(3), relating to actions and
rules subject to the CMP, commission rules governing air pol-
lutant emissions must be consistent with the applicable goals
and policies of the CMP. The commission has reviewed this
rulemaking action for consistency with the CMP goals and poli-
cies in accordance with the rules of the Coastal Coordination
Council, and has determined that this rulemaking action is con-
sistent with the applicable CMP goals and policies. The primary
CMP policy applicable to this rulemaking action is the policy that
commission rules comply with regulations at 40 CFR to protect
and enhance air quality in the coastal area. The rules, which
require additional reductions of air emissions in BPA and DFW,
will result in reductions of ambient NO

x
and ozone concentra-

tions. The adopted rules are consistent with the applicable CMP
policy because they are consistent with Title 40. Title 40, Part
51, sets out requirements for states to prepare, adopt, and sub-
mit implementation plans for the attainment of the NAAQS. The
adopted rules will be submitted to EPA under these require-
ments.

PUBLIC UTILITY REGULATORY ACT DETERMINATION

As described earlier in this preamble, the commission adopts
these revisions to Chapter 117 and the SIP in order to reduce
NO

x
emissions and demonstrate attainment in the DFW and

BPA ozone nonattainment areas. Accordingly, the commission
makes the following determination, as required by the Public
Utility Regulatory Act (PURA), Texas Utilities Code (TUC),
§39.263(c)(1)(A) and §39.263(c)(3): reductions of NO

x
made

in compliance with this rulemaking are hereby determined to
be an essential component in achieving compliance with the
NAAQS for ground-level ozone; and the amount and location of
reductions of NO

x
emissions resulting from this rulemaking are

hereby determined to be consistent with the air quality goals
and policies of the commission.

EFFECT ON SITES SUBJECT TO THE FEDERAL OPERAT-
ING PERMITS PROGRAM

Since 30 TAC Chapter 117 is an applicable requirement under
30 TAC Chapter 122, owners or operators subject to the Federal
Operating Permit Program must, consistent with the revision
process in Chapter 122, revise their operating permit to include
the revised Chapter 117 requirements for each emission unit
affected by the revisions to Chapter 117 at their site.

HEARINGS AND COMMENTERS

Public hearings on this proposal were held on January 24, 2000
in El Paso; on January 25, 2000 in Austin; on January 26, 2000
in Longview; on January 27, 2000 in Dallas and Lewisville; on
January 31, 2000 in Beaumont and Houston; and on February
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9, 2000 in Denton. The comment period initially was to close
on February 1, 2000, but was extended until February 14, 2000
(see the January 21, 2000 issue of the Texas Register (25
TexReg 461)).

Six hundred twelve commenters submitted testimony on this
proposal. The following organizations and companies submit-
ted comments jointly: The Dallas and Forth Worth Chapters of
the Sierra Club, Downwinders At Risk, Sustainable Economic
and Environmental Development, Texas Campaign for the Envi-
ronment, Texas Clean Water Action, and Texas Public Citizen,
referred to here as Citizens (filed Citizen’s Implementation Plan
for Cleaner Air in DFW (January 2000)); the Environmental De-
fense and the Texas Air Crisis Campaign on the DFW SIP of the
TNRCC (the latter comprising 44 participating neighborhood,
consumer, or environmental groups), referred to here as the Air
Campaign; the City of Denton and the City of Garland (Denton/
Garland); and The Senior Citizens Alliance of Tarrant County
(SCATC) and the Senior Political Action Committee (SPAC).

Most commenters generally supported the proposed revisions,
but the commenters required to reduce emissions by the pro-
posed rules either opposed the rules or recommended revi-
sions. The following commenters generally supported the pro-
posed revisions: 593 individuals; Air Campaign; American Lung
Association (Dallas and Texas Chapters); Citizens for a Safe En-
vironment; Citizens; Clean Air and Water, Incorporated; Green
Party of Tarrant County; League of Women Voters (Dallas,
Tarrant County, and Texas Chapters); NAACP Environmental
Justice Program, Port Arthur area; People Against a Contami-
nated Environment; SCATC/SPAC; Sierra Club (Dallas, Greater
Fort Worth, and Lone Star Chapters); and the Tarrant Coali-
tion for Environmental Awareness. The following commenters
generally opposed the proposed revisions: Coalition of Jeffer-
son County Chambers of Commerce (consisting of the Beau-
mont, Port Neches, Nederland, Port Arthur, and Groves Cham-
bers of Commerce); Equistar Chemicals, Port Arthur and Beau-
mont Facilities; Southeast Texas Regional Planning Commis-
sion Air Quality Advisory Committee (SETRPC); an individual;
and State District 20 Representative Zeb Zbranek. The fol-
lowing commenters generally opposed the proposed revisions
but suggested changes: Beaumont Methanol Limited Partner-
ship, a Terra Industries Business (Beaumont Methanol); En-
tergy Gulf States, Incorporated (Entergy); and Inland Paper-
board and Packaging, Incorporated (Inland). The following
commenters generally supported the proposed revisions but
suggested changes or clarifications: American Lung Associ-
ation of Texas (ALAT); City of Cleburne (Cleburne); City of
Dallas (Dallas); Denton and Garland; Environmental Defense
(ED); EPA; Lockheed Martin Aeronautics Company (Lockheed);
North Texas Clean Air Steering Committee (Steering Commit-
tee); Public Utility Commission of Texas (PUC); Reliant Energy
(Reliant); Southeast Texas Plant Managers Forum (SETPMF);
Texas Chemical Council (TCC); Texas Industry Project, via
Baker & Botts, L.L.P. (TIP); and TXU Electric Company (TXU).
ALAT Dallas Chapter, Citizens for a Safe Environment, League
of Women Voters of Dallas, Lone Star Sierra Club, and 184
individuals supported Citizens. BP Amoco supported the com-
ments of TCC. Beaumont Methanol, Entergy, Equistar, and In-
land endorsed the comments of SETRPC.

ANALYSIS OF TESTIMONY

Beaumont Methanol, Entergy, Equistar, Inland, SETPMF, and
SETRPC said that the air quality modeling did not support
the level of emission reductions proposed for BPA. Beaumont

Methanol and Equistar said that the resulting reductions are
superfluous, based on scientific evidence and EPA guidance.

The ozone exceedances that were selected for analysis in the
BPA ozone attainment SIP occurred over a period between
August 31 and September 11, 1993. This period can be
separated into two regimes. First, between August 31 and
September 2, monitor data indicates that there was enough
ozone blown into the area to cause exceedances without local
BPA contribution. Later, between September 8-11, winds were
relatively stagnant and the exceedances have a higher relative
proportion of locally generated ozone. The commenters have
focused on the effects of transport on BPA’s attainment status.
The EPA, in written statements on what is required for an
approvable attainment demonstration for BPA, has focused on
the benefits of local controls during the more local episode. The
benefits of the adopted rules are readily apparent during this
period. The air quality modeling shows that the NO

x
reductions

resulting from the adopted rules will be effective in reducing
ozone in BPA. The adopted rules, representing Tier I control
measures, provide an additional 16 parts per billion (ppb) of
ozone reduction, from 146 to 132 ppb for September 10th of the
modeled episode. The air quality modeling of the more locally
generated ozone exceedances clearly supports the adopted
rules.

The science of ozone controls shows that reductions of ozone
precursors over a regional area are necessary for attainment
in BPA, DFW, and HGA. Analysis of wind back trajectories of
ozone exceedance days in the HGA area show that the wind
has come from BPA during some of these days.

SETRPC asserted that by using a November 1999 EPA gap-
filling estimation technique, control levels of 5b would not be
sufficient, but that the 5b1 scenario would result in superfluous
controls. Equistar asserted a reduction in the range of 8-11
tons per day of NO

x
reductions versus the proposed 0 tons per

day may be all that is needed to bring BPA into attainment after
backing out the transport from HGA, while Inland suggested the
modeling indicates that 8.1 tons per day would be sufficient.
Beaumont Methanol said that the proposed rules will be costly
and onerous.

The 5b control level represents previously adopted measures
including the lean-burn engine RACT rules and are evidently
the basis for Equistar and Inland’s comments. The commission
is submitting an attainment demonstration to EPA which does
not rely on the deterministic modeling predicting ozone below
125 ppb. Although the adopted measures are effective, the
model does not predict attainment on September 10. EPA’s
policy allows for such a demonstration with the use of weight
of evidence (WOE). In order to use this policy, EPA has
stated firmly that the modeling should be conducted using
all practical or reasonable control measures before a WOE
analysis is employed. The adopted measures, which are based
on combustion modifications, rather than more difficult flue
gas clean up controls, are both practical and reasonable in
comparison to measures required of similar areas in the nation.
Demonstration always begins with the deterministic test: are
all modeled grid cells < 125 ppb? When this condition is
not met, States must explore WOE analyses. With WOE, the
further that the modeled demonstration is from 125 ppb, the
more analyses that are required. As part of the commission’s
attainment demonstration for BPA, the agency has used the
Future Design Value/Relative Reduction Factor technique as its
WOE technique. After releasing the proposed SIP for public
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comment, the commission has been informed by EPA that this
proposed WOE is not sufficient to demonstrate that attainment
can be expected by 2007. The commission will be submitting
additional analyses to shore up its WOE. It would not seem
reasonable to substitute a different single alternative WOE
approach, such as SETRPC’s gap-filling analysis, that allows
for less reductions when EPA has already indicated that the
commission’s current approach is not sufficient.

SETRPC stated that according to its WOE analyses, 5b1 is
superfluous and the DVF done for 5b shows future design
values below 125 ppb. They indicate that EPA’s WOE approach/
policy is difficult to pin down and sometimes contradictory.
They referenced EPA’s November 1999 guidance for identifying
additional reductions by not modeling ("gap-filling") and how it
should be applied instead of the current future design value
approach.

The deterministic test is modeling all cells below 125 ppb. If
this is not met, additional analyses must be used to sway the
reviewing authority (EPA in this case) that attainment may still
be expected, despite what the modeling indicates. A WOE/
DVF analysis that shows BPA’s future design value to be 124
ppb, e.g., would not carry nearly as much weight as one that
predicts 116 ppb. In addition, the commission’s understanding
of EPA’s November 1999 guidance is that it is a mechanism for
helping areas that have modeling large suites of controls, yet
still are short of attainment. BPA does not fall in that category.
Additional input from EPA indicates that the techniques outlined
in the November 1999 gap-filling guidance may be used if
conventionally calculated future design values are greater than
125 at one or more monitors, but the technique may not be
used to estimate additional reductions, not modeled.

SETRPC questioned some of the commission’s analysis of
locally-generated versus transport episodes. They noted that
if not for transport, BPA would not be nonattainment, since the
area does not produce enough ozone.

The FCAA does not provide for cases of "attainment but for
transport." However, EPA’s transport policy does give nonat-
tainment areas that are impacted by transport a mechanism for
reaching attainment without the same level of burden required
of more serious upwind areas.

SETRPC commented that for the BPA modeling, HGA is not
in modeled attainment. They asserted that if HGA were
at attainment, modeling would show that BPA would be in
attainment, and the additional NO

x
rules in BPA would not be

needed.

The emission reductions necessary for the attainment demon-
stration in HGA will go far beyond those required for BPA. Even
so, after all identifiable practicable measures have been mod-
eled in HGA, this deterministic modeling may still not show at-
tainment in HGA. The strategy recommended by SETRPC is not
practical for attainment in either BPA or HGA. It must be rec-
ognized that NO

x
reductions made in each area will contribute

to attainment in both areas and that a given amount of NO
x

re-
duced in BPA will be more effective for attainment in BPA than
the same amount reduced in HGA.

SETRPC had MCNC redo performance statistics where mon-
itoring sites were eliminated on three days of the Septem-
ber episode (September 8, 9, and 11) in order to show that
model performance on September 10 might actually be suspect.
SETRPC’s thesis was that since model performance was only

acceptable on September 10, and on this day, the ozone cloud
was mostly offshore, away from monitors, that the acceptable
performance is somehow suspect. Therefore, they conclude,
this episode should not have been used for control strategy de-
velopment.

This is a hypothetical exercise that could also have been played
the other way. That is, if enough sites were eliminated from the
September 8 day, it would have had acceptable performance
and then it might have become the controlling day and would
have meant greater reductions. Even if the commission agreed
that the September 8-11 was not appropriate, it does not
mean that the commission would not have to model a locally-
generated episode. Given time-constraints, a different home-
grown episode could probably not been developed in time to
meet EPA’s deadlines, and BPA would certainly face bump-up.

SETPMF questioned if there has been consistent application
of bias correction in all the modeling demonstrations for the
major nonattainment areas of DFW, HGA, and BPA. SETRPC
asserted that if the commission had bias adjusted the modeling
results, the proposed NO

x
rules would not be needed.

The commission staff used a bias correction procedure during
the course of evaluating candidate control strategies in DFW.
The procedure is not supported by EPA for making an attain-
ment demonstration and the commission did not use it as part
of the modeling or WOE analysis for any DFW, HGA, or BPA
final SIP submission.

SETRPC stated that BPA is being held to a stricter standard
than St. Louis, which is also a moderate nonattainment area.
In particular, St. Louis RACT requirements are much less than
BPA, although St. Louis has 65% more point source NO

x
.

The commission disagrees that the BPA area is being held to
a stricter standard than St. Louis. The St. Louis inventory
contains a greater proportion of mobile source emissions due
to its greater population. Missouri has developed a SIP which
includes difficult but necessary measures such as centralized
IM240 auto inspections to address mobile source emissions and
reformulated gasoline requirements. Coal-fired utility boilers
account for most of the stationary source NO

x
in the St. Louis

area and the 70-80% NO
x

reductions mandated by the EPA
NO

x
SIP call limit of 0.15 lb O

x
/MMBtu are actually more

stringent in terms of the depth of reduction and costs than the
corresponding limits for boilers in BPA. Although Missouri is
still trying to reduce the required reduction level, the resulting
reductions would be very similar to the estimated 58% boiler
NO

x
reductions of the adopted Chapter 117 limits. Because the

BPA boilers are gas-fired, whereas the St. Louis boilers are
coal-fired, the control costs will be lower for BPA than for St.
Louis.

The St. Louis SIP also includes these WOE elements: emission
trends, air quality trends, relative reduction factors, and analysis
of reduction in pervasiveness, frequency and intensity of mod-
eled ozone. The commission is submitting the same level of
WOE for Beaumont.

EPA supported the proposed emission standards for BPA. They
said it was evident that local pollution sources on many days
are the major contributors to the ozone problem in southeast
Texas and that the combination of the proposed rules and other
regional efforts should help the area meet the one-hour ozone
standard. They said that environmental groups have notified
EPA of their intent to sue EPA for not bumping up areas to the
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next classification and that this scrutiny underscores the need
to have a strong plan in place. TCC expressed appreciation
for the efforts made by the commission toward extending the
attainment date of BPA to 2007 and preventing the area from
being reclassified as a serious ozone nonattainment area. They
noted, nonetheless, that the proposed control scenarios include
smaller emitting sources and even lower emission limits than
were proposed by industry representatives.

The commission acknowledges the support for its efforts in ex-
tending the attainment date for BPA. The commission believes
that the adopted limits represent both effective and reasonable
measures for the industrial point sources in BPA. The limits
are consistent with combustion based controls, which are rec-
ognized as being cost-effective. The application of the emis-
sion limits to intermediate size heaters and boilers broadens
the Chapter 117 NO

x
reduction requirements to several major

NO
x

sources in BPA, resulting in a greater sharing of the burden
of achieving compliance with the air quality standards. Although
regionally transported ozone into BPA forms the basis for the
extension of BPA’s attainment date, it must also be recognized
that the reductions that BPA makes will improve not only the air
quality in BPA, but will also reduce the ozone transported out
of BPA. The reductions in regionally transported ozone and its
precursors are essential for HGA and DFW to attain the one-
hour ozone standard.

The PUC fully supported the TNRCC’s efforts to clean up
Texas’s air. They urged the commission to be creative in
developing solutions to the related problems of air quality and
meeting the electric needs of customers in the DFW area over
the next five to ten years. The PUC attached a summary of
the ISO report on the reliability problems of the DFW electricity
transmission system which identified additional options beyond
improving the transmission system. These options include:
adopting PUC rules that would make it feasible for owners to
retrofit existing facilities; installing new generation in the area;
and reducing the growth of load in the area. The PUC also
urged the commission to consider whether a comprehensive
trading program for NO

x
for the DFW area would be beneficial.

The commission appreciates the PUC’s support of the goal
of cleaning up Texas’ air. The commission is committed to
incorporating maximum flexibility for the electric industry in
achieving this goal. The adopted rules allow emission trading
among different source owners as a compliance option. The
commission has directed staff to expeditiously develop a more
comprehensive NO

x
trading program to expand the number of

SIP rules which could be complied with by NO
x

trading. As
iscussed in more detail in the ANALYSIS OF TESTIMONY
portion of this preamble, the adopted emission standards
include adjustments which largely maintain the intended level
of NO

x
emission reduction from DFW electric utilities, but

increase the feasibility for owners to retrofit existing facilities
if replacement of generation or new transmission capacity is
unavailable in time for rule compliance. As discussed in the
next response, there is emission control technology available
that would allow new generation to be built in the area.

Citizens, the Air Campaign, and 192 individuals recommended
early retirement of the oldest and dirtiest grandfathered utility
plants. The EDF and Air Campaign said that an alternative
way to achieve even greater reductions than 88% is by retiring
older, highly polluting generating facilities and replacing them
with ultra-low emissions, natural gas combined cycle combus-
tion turbines or zero- emissions renewable energy resources.

They said the difference between the retrofit strategy and the
retirement/replacement strategy may be as much as ten tons
per day on average and even greater during the ozone season.
They said the retirement strategy could provide 95% or more
reductions from the electric utility sector.

The commission agrees that retiring older facilities and replac-
ing them with highly efficient, ultra-low emission gas turbines is
an effective strategy for reducing emissions. These new plants
may be encouraged by regulatory policy but are too costly to
be mandated; the decision to build them should originate in the
private sector which is in a better position to determine whether
they are economically justified. It is important to note that the
commission’s adopted rules allow compliance through a system
cap, which enables a retirement and replacement strategy to be
used to reduce emissions from the existing utility boilers.

The commission agrees that retirement and replacement could
ultimately be used to achieve a further reduction approaching
ten tons per day NO

x
from electric generation in the DFW area,

but it is unrealistic to expect this outcome could be achieved
within the five-year compliance time frame mandated by the
FCAA. Such a strategy would require replacing most of the
existing 5,735 MW of utility boiler capacity in DFW with ultra
low emissions equipment. The capital expenditure required
to replace this existing infrastructure would be significant.
The DFW utility boilers are used mostly to fulfill the need
for short term power during the late afternoon summertime
peaks, which translates to low annual activity levels. Low
activity factors increase the capital recovery period, which slows
investment. The need for assured reliability also impedes
installing the newest, most efficient gas turbines available,
because established equipment performance provides lenders
and utilities the assurance of high reliability they seek before
committing their capital. Nonetheless, a further ten tons per
day reduction from the adopted DFW limits of 18 tons per day
could be achieved if about 4,000 MW of existing boiler capacity
were replaced with gas turbines using ultra-low emissions
technology. Two types of lowest achievable emission rate
(LAER) technology have recently been demonstrated in service
on three gas turbines permitted between 2.0-2.5 ppm NO

x

at 15% O
2
. The two ppm limit represents a reduction of 7/

9, or 78%, from a starting point equal to the Chapter 117
emission limit of 0.033 lb NO

x
/MMBtu (the rate 0.033 lb NO

x
/

MMBtu corresponds to gas turbine emissions of 9 ppmv at 15%
O

2
). One technology is a catalytic combustor which reduces

the formation of NO
x

and the other is a catalytic bed exhaust
treatment process. The exhaust cleanup LAER technology is
operating at 0.5 ppm NO

x
on one of the turbines. As practical

matters, the technologies are not currently operating on gas
turbines above 100 MW, and lenders and utilities also seek
assurance of high reliability from the control equipment (often
in the form of demonstrated operating hours) before committing
capital. The catalytic combustor requires redesign of each type
of turbine combustor. The exhaust cleanup LAER technology
costs more than the BACT technologies which may be used
outside the four-county DFW area, a further disincentive to
wholesale replacement of the utility boilers in DFW. In summary,
it is not realistic to expect the DFW utility NO

x
emissions could

be reduced a further ten tons per day within the compliance
time frames by installing natural gas combined cycle turbines
with ultra low emissions.

Lockheed and TCC expressed concern with increased storage
and transport of anhydrous ammonia posing additional safety
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concerns. Lockheed said that NO
x
emissions are best controlled

using advanced burner controls. Requiring reductions with
SCR introduces new risks at regulated facilities as well as
communities adjacent to the regulated facilities. The risks come
from transporting ammonia through the adjacent community as
well as handling and storage mishaps. The risks associated
with ammonia every day of the year may offset any benefit to
the public of reducing NO

x
emissions with SCR during an ozone

day.

The commission’s rules do not dictate the choice of NO
x

control technologies and the available technologies continue
to develop rapidly. Whether a given method of control is
best is a value judgement which, if made, should at least
be based on the needed reductions and the specific source
to be controlled. The emission limits for the DFW utilities
will probably necessitate use of some SCR, which requires
injection of a reagent. For the industrial sources, there are
several demonstrated control technologies which can achieve
the NO

x
limits without reagent injection. The risks associated

with anhydrous ammonia concern its asphxyiant and moderate
combustibility properties. It is not classified as a hazardous
air pollutant chemical and is lighter than air so it dissipates
readily. It is routinely handled by farmers and used in many
industrial applications throughout the country. However, its
asphyxiant and combustibility properties cannot be taken lightly.
As Lockheed stated, ammonia transport, storage, and handling
are regulated for safety under various safety programs such as
the Accidental Chemical Release Risk Management Program
in order to minimize risks. Several alternatives to transporting
and storing anhydrous ammonia are available. Systems are
available which convert solid urea to ammonia on a continuous,
as-needed basis. Solid urea is not volatile or combustible
like ammonia. These systems avoid whatever risks may
be associated with the transport and storage of anhydrous
ammonia. Another approach, that New Jersey follows, is to limit
the quantity of anhydrous ammonia that may be stored, allowing
a water solution with a maximum ammonia concentration of
26%, which reduces or eliminates concerns about accidental
releases.

Cleburne, TCC, TXU, and the Steering Committee recom-
mended seasonal or episodic NO

x
controls to reduce operating

costs. TXU said ozone in DFW is very seasonal (May 1 through
October 31). TCC listed additional advantages of reduced am-
monia handling, reduced subsequent emissions of particulates,
and allowing facilities to schedule planned outages more ef-
ficiently. TXU mentioned reduced operational, recordkeeping,
and financial burdens for both industry and the commission.
TXU also cited consistency with the construction equipment op-
erating restrictions which were proposed to apply between June
1 and October 31. TCC said that if NO

x
controls were required

only during the ozone season, industry would have the option
of continuing to run the NO

x
controls to generate discrete emis-

sion reduction credits (DERCS).

The commission agrees that ozone in DFW is very seasonal.
The issue of ozone season only controls is complicated by the
varying length of the ozone season between DFW and BPA/
HGA and also involves air quality considerations beyond ozone.
The season for the one-hour ozone standard in DFW has been
defined by EPA policy by the monitoring period in 40 CFR Part
58, Appendix D and by commission rule in §101.29(a)(19) of
this title, relating to General Air Quality Rules, as an eight-
month period from March 1 through October 31. For the eight-

hour ozone standard, the ozone season tends to be longer in
Texas. EPA set an 11-month ozone monitoring season for DFW
for the eight-hour standard (EPA-454/R-98-001, June 1998).
Although the data provided by TU shows that over the last
ten years, the exceedances of the one- hour standard have
been limited to the five months of June-October, there are
ozone and other environmental benefits to year-long NO

x
RACT

control in DFW. At times, regional transport moves DFW NO
x

southerly into areas with more of a year- long potential for ozone
exceedances. Year-long controls will help in preventing current
near- nonattainment areas from becoming nonattainment under
the eight-hour ozone standard. Locally, year-long controls will
reduce nitrates in the winter season. Nitrates contribute to the
winter visibility impairment in DFW sometimes called the white
or brown cloud. In addition, NO

x
adds to the nitrification of

surface waters, an adverse ecological impact which at times
may contribute to algae buildup and related problems.

Weighed against the potential loss of ozone and other environ-
mental benefits are any reductions in costs and effort that sea-
sonal NO

x
controls would offer. In contrast to the existing NO

x

RACT standards of Chapter 117, which require an emission limit
on each utility boiler, the system cap is a new feature of Chapter
117 which adds flexibility by reducing compliance efforts neces-
sary on a single boiler to maintain continuous emission compli-
ance. This flexibility is especially useful in the off-peak seasons
when oil firing and boiler maintenance activities are scheduled.
The effects of any increased emissions from these activities on
one boiler are spread over the entire system and become of lit-
tle consequence. The burden of recordkeeping for eight months
as opposed to 12 months does not seem significant because
the system cap tracking systems to be practical must be auto-
mated. Once set up, it is arguably as burdensome to turn an
information gathering system on and off than to use it continu-
ously. The system cap also will enable operating cost savings
to accrue in a similar manner as seasonal limits. A combination
of combustion modifications and SCR controls will be used to
comply with the adopted emission limits for DFW utilities. Low-
NO

x
burner combustion modifications can not be turned off, so

there is little opportunity to reduce operating costs from these
combustion modifications. In contrast, SCR involves significant
operating expense from ammonia consumption. The primary
benefit to TXU of an eight-month compliance season would be
reduced compliance cost due to reduced ammonia consump-
tion. Capital costs must be incurred regardless of the length
of the compliance season. It is evident that the system cap
will enable cost savings to accrue from reduced SCR utiliza-
tion rates during much of the year. TXU’s historical, 1996-1998
annual average rate in DFW was 43 tons per day. The third
quarter average was 78.5 tons per day. Therefore, during the
other three quarters, average emissions were 31 tons per day.
This means that during three quarters of the year, the adopted
rule, which allows TXU to emit an average 13.8 tons per day
of NO

x
, requires a 56% reduction of NO

x
emissions from the

relatively uncontrolled 1996-1998 levels. During the lowest uti-
lization months, the required reductions will be even less. SCR
utilization required to achieve compliance under average non-
third quarter conditions will be sparing. The adopted system
cap effectively operates as an episodic rule, as recommended
by TXU and the Steering Committee. The documented issues
of regional transport of ozone and the visibility problem in DFW
in the winter justify maintaining the restrictions on an annual
basis.
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In response to TCC’s comment on reduced ammonia emissions
as a benefit of seasonal rules, the sparing usage of SCR un-
der average conditions will reduce any ammonia emissions. As
discussed in the response to the comments on the ammonia
limit, ammonia slip emissions (and therefore subsequent par-
ticulate formation) in any case will be small in comparison to
other existing sources of ammonia. In response to TXU’s com-
ment that the construction shift requirement is seasonal, the
commission believes that because the shift rule does not create
additional environmental benefits from reduced emissions and
has a relatively high impact on social behavior, the difference in
the applicability of the two rules is well justified. The commis-
sion disagrees with TCC that seasonal NO

x
controls would or

should allow a source to build up DERCs during the offseason.
The DERC trading program is designed to facilitate the goal of
reducing ozone forming emissions and to generate credits in
the offseason for use during the ozone season when the rules
apply would seem to circumvent that goal. The commission has
made no change in response to these comments.

Reliant recommended that the exemption in §117.103(a)(2) for
boilers with annual heat input below 2.2(1011) Btu per year be
modified for clarity by allowing the exemption to be calculated
on an average over the three most recent calendar years.

The existing exemption, which applies to the existing RACT
requirements as well as the newly adopted BPA and DFW
attainment demonstration emission specifications, is stated as
a per year limit, so the recommended change is not simply
a clarification. The change would relax the rule because the
annual heat input of the utility peaking boilers in the three
nonattainment areas varies significantly from year to year. An
exemption based on a three-year average would make it easier
for some boilers to escape regulation. This paragraph was
not identified for change in the rule proposal, nor was this
approach analyzed in the SIP proposal modeling for DFW.
The commission believes it would be more appropriate to
evaluate this recommendation for the next Chapter 117 rule
proposal, allowing notice and comment on such a change. The
commission has made no change in response to this comment.

TXU commented that natural gas curtailments can create
reliability problems, and when backup fuel oil must be fired,
the NO

x
controls are not as effective. They recommended an

exemption for oil burning during emergency electrical shortage
conditions declared by ERCOT. They also recommended that
emergency oil burning and testing of emergency oil burning
equipment during the non-ozone season be excluded from
inclusion in the annual cap, if the commission establishes such
a cap.

The commission agrees that natural gas curtailments can create
reliability problems, but notes that reliability of the natural gas
supply is not affected by the NO

x
emission limits. As TXU

stated, gas curtailments are more commonly a cold weather
issue. The system cap is less likely to be exceeded under gas
curtailment conditions because the 30-day average winter peak
electric demand is not as great as the summer 30-day peak
demand. Nonetheless, the system cap limit has been designed
on the premise of gas fuel operation and extensive oil firing due
to an emergency condition could cause exceedances of the
cap. Existing §117.103(b) contains an exemption from the oil-
fired RACT emission limits during ERCOT declared emergency
conditions which necessitate oil firing. There is no oil-fired
emission limit in the newly adopted emission limits, which
makes it awkward to extend the existing exemption without

proposing new rule language. The commission intends to
propose an exemption for emergency oil firing applicable to
each affected area in the next round of Chapter 117 revisions for
the HGA attainment demonstration, anticipated to be proposed
in July, 2000. The commission has made no changes in
response to this comment.

TXU recommended that the commission add language in the
rule stating that the RACT limits for a unit expire on the
applicable compliance date of the new SIP rule for that unit.
They said this will eliminate unnecessary reporting and avoid
any potential conflicts of a RACT limit and the new more
stringent limits.

The commission agrees with the TXU that it would be beneficial
that the more stringent attainment demonstration emission
limit supersedes the RACT limit in each affected area on the
applicable compliance date. The most appropriate place to
locate this statement is with the NO

x
RACT limit in §117.105.

The commission has made no change in response to this
comment, but plans to open this section to address the
comment in conjunction with upcoming rulemaking for the HGA
attainment demonstration this summer.

In §117.105(h) and §117.106(c)(1), Reliant recommended that
the CO limit be expressed in lb/MMBtu because they use
CEMS that measure and record pollutants on a wet basis.
They said, in addition, many CEMS use carbon dioxide as the
diluent to correct pollutants to a lb/MMBtu basis. The proposed
clarification would necessitate the complete replacement of the
CEMS on numerous electric generating units that use wet-basis
instrumentation to demonstrate compliance with the CO limit of
§117.105(h). Specifying the limit alternatively as 0.3 lb CO/
MMBtu preserves the viability of wet-basis CEMS.

The commission agrees with Reliant that allowing compliance
in two formats is more convenient and has revised the adopted
CO limit in §117.105(h) and §117.106(c)(1) to include a 0.30 lb/
MMBtu equivalent limit.

In §117.106(a), Entergy said that the proposed 0.10 lb NO
x
/

MMBtu emission limit was unnecessarily stringent and recom-
mended a limit of 0.156 lb NO

x
/MMBtu. They said this was

more in line with sound science as applied to the SIP develop-
ment for BPA. Entergy recommended a 30-day rolling average
in §117.106 instead of a 24-hour average. Entergy expressed
concern that the proposed utility emission limit for BPA could
require flue gas cleanup controls.

As discussed in the SIP analysis and the response to the WOE
analysis provided by SETRPC, the commission believes that
the NO

x
reductions identified in the adopted SIP are necessary

for ozone attainment and are in line with sound science. The
utility limit is part of a larger control package that is designed to
provide the reductions identified in the SIP. The emission limit
was developed by considering the full set of major point sources
in BPA and developing a point source reduction package with
cost-effectiveness in mind. Although the total package of
Chapter 117 NO

x
measures is expected to reduce point source

NO
x

by 40% from 1997 levels, the unit specific reductions to
achieve this result vary from no required reductions on certain
difficult-to-control sources, to 70-80% reduction for IC engines.
Some sources have been required to make greater than 40%
reductions in order for other sources to forego more expensive
reductions to achieve less. The capabilities of combustion
modifications and cost-effectiveness were used to design the
limits, not a uniform percent reduction from all equipment. The
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combustion modifications required of Entergy are expected to
be cost effective relative to the other sources required to reduce
emissions under Chapter 117. The commission agrees that
the proposed reduction of 0.10 lb/MMBtu would represent a
62% reduction as calculated from the allowable 24-hour RACT
emission limit. However, the system cap 30-day average limit
represents only a 50% reduction from the allowable 30-day
average RACT emission limit of 0.2 lb/MMBtu. Viewed in terms
of reductions from the existing RACT limits, compliance with
the individual unit rate limit is a little more stringent than the
30-day system cap. However, cap compliance assures that
mass emissions will not increase due to activity level increases.
Finally, the BPA electric utility boiler limit was influenced by the
fact that the five boilers that Entergy operates in BPA have not
required installation of emission controls (with the exception
of combustion tuning) to comply with the RACT limits, so
combustion modification technologies such as low-NO

x
burners

and FGR are still available to reduce emissions. As described in
the cost note of the rule proposal, combustion modifications are
achieving emissions of 0.05 lb NO

x
/MMBtu, annual average on

similar tangential-fired boilers, so even with somewhat shorter
30 day or daily limits, SCR is not likely to be selected to
comply with the adopted 0.10 lb NO

x
/MMBtu BPA utility emission

limits. The commission has made no change in response to the
comment.

Regarding §117.106(a), Entergy commented that EPA recently
evaluated reasonable and practical control technology for retrofit
of utility boilers and selected a standard of 0.15 lb/MMBtu
for the NSPS and the OTAG SIP call. They noted that the
recent NSPS is a 30-day rolling average limit, which represents
a 25% reduction from the current Chapter 117 RACT rule.
Entergy said, therefore, a 25% reduction has been found to
be a reasonable limit, and one could extrapolate that a 62%
reduction would be unreasonable for retrofit technologies.

The NSPS is a national, one size fits all rule, which had to
factor in such units as the many high NO

x
baseline coal units

prevalent in the Midwest. For example, the NSPS requires an
80% reduction from a typical coal-fired boiler in Ohio, if the boiler
is modified. In contrast, the adopted limits for the BPA utility
boilers are designed specifically for the five gas-fired boilers
operated in BPA. As discussed in the cost note of the proposed
rule and the response to the previous comment, the commission
believes that the adopted emission limits for BPA utility boilers
are reasonable retrofit standards.

In §117.106, Entergy commented that the rolling 24-hour
average emission limits resulted in 8,760 compliance periods
a year, and recommended instead, a daily limit resulting in 365
compliance periods. TXU also recommended a daily limit.

The commission agrees that a calendar day limit is much easier
to track and not particularly different in effect, and has revised
the averaging times in §117.106 to specify a daily calendar
average. Periods during which zero firing occurs are not
included in the calculation.

Concerning §117.106(b), the proposed electric utility emission
limit in DFW, the Air Campaign, American Lung Association
(Dallas and Texas Chapters), Citizens, Citizens for a Safe
Environment, Environmental Defense, Green Party of Tarrant
County, League of Women Voters (Texas and Tarrant County
Chapters), Senior Citizen’s Alliance of Tarrant County and
Senior Political Action Committee, Sierra Club (Dallas, Greater
Fort Worth, and Lone Star Chapters), Tarrant Coalition for

Environmental Awareness, and 593 individuals supported the
proposed 88% reduction from power plants and other large
NO

x
sources in DFW. The American Lung Association Texas

Chapter said the proposed 88% NO
x

reduction in DFW and
90% reduction in HGA from grandfathered power plants may
be the most effective measure in protecting public health and
cleaning up the air in these two major cities. The Air Campaign
said that the 88% utility reductions in DFW will almost certainly
be needed in order for the DFW region to attain the ozone
standard. Citizens and 184 individuals said that reductions
from power plants are among the cheapest available and have
a significant impact on ozone levels. Among the individuals
who supported the 88% reduction, 399 said don’t back down
by opting to require a 70% cut. One individual reasoned
that if the major utility is allowed to continue emitting at high
levels there is no justification for other measures, because the
utility emits far more than he. Another individual supported
tough measures for the heavy industries that are polluting the
air and expressed concern that the commission may bow to
lobbyists and political pressure to either excuse or ignore these
emissions. An individual said that BPA and DFW are legally
severe areas and that they must have controls that severe areas
deserve, a 90% NO

x
reduction from all major point sources.

The City of Cleburne supported a reduction of up to 88% in
DFW. The City of Dallas supported DFW electric utility NO

x

emission reductions of 70-88%. The City of Lewisville did
not support the proposed 88% reduction, citing the additional
cost of power to the consumer between a 70% and an 88%
reduction. Corinth Mayor Spellerberg did not support industrial
source reductions of up to 90%, similar to Los Angeles, because
the DFW geography is not similar to the mountainous bowl
of Los Angeles which traps pollution. Denton/Garland and
TXU said that the proposed 0.033 lb NO

x
/MMBtu emission limit

of §117.106(b) was too restrictive and recommended higher
limits and different averaging times. The Steering Committee,
a 15-member group appointed by the County Judges of the
DFW area to develop control strategies for the DFW ozone
SIP, supported a 70% reduction and specifically requested that
the commission make every effort possible to determine the
feasibility of easing the 88% reduction. They recommended that
the commission continue to search for the least expensive and
most practical methods available to implement the utility rules so
that any negative impact can be limited to the maximum extent
possible. Mike Eastland for Judge Jackson and the Steering
Committee asked the commission to make certain that the
electric utility reductions are necessary, particularly with regard
to the smaller plants that are needed for the reliability of the
electric system. TXU commented that the proposal failed to
follow the recommendations of the Steering Committee.

The adopted DFW SIP and individual enforceable rule mea-
sures necessary to make it approvable required a careful bal-
ancing of many factors. The commission’s focus has been on
the goal of developing a credible plan to attain the one-hour
ozone standard. The commission believes that the adopted
SIP realistically may solve a pollution problem that to date has
proved to be virtually unsolvable in the largest urban areas in
the country. The plan is certainly based fundamentally on quan-
titative analysis, much of which is dictated by EPA. The current
models demonstrate the difficulty of attaining the ozone stan-
dard. Air emissions derive from most sectors of human activity,
and the required reductions are large enough to require reduc-
tions from all sectors. The uncertainties involved in the vast
amount of numerical analysis also introduce the need for qual-
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itative assessments of the plan. An important insight from the
model is that the benefits of reductions do not accrue linearly.
When a certain threshold level is achieved, the model response
improves, so that a ton of NO

x
reduced produces more ozone

reduction than a ton of reduction when the overall reduction is
less than the threshold level. This response indicates that plans
which rely too much on marginal analyses to demonstrate at-
tainment are more likely to fail.

The adopted SIP contains 13 measures which as a whole are
projected to bring DFW back into attainment. Each measure
varies in terms of costs, social impact and ozone benefit. The
electric utility rule, which affects 36 boilers, is an attractive
measure compared to the other measures because of its low
social impact. Other measures affect far greater numbers of
much smaller sources and are more difficult to implement from
this standpoint.

By some statistics, for example, the highest 30-day summer
period, utility reductions are the largest single NO

x
reduction

measure within DFW, reducing NO
x

about 125 tons per day.
Nonetheless, to the major utility, the modeled incremental
benefit of an 88% utility reduction instead of a 70% reduction,
0.3-0.5 ppb on the single controlling day of the three days
modeled for the attainment demonstration, appears to be small.
The commission does not agree with this opinion and believes
the incremental ozone benefit justifies the incremental cost
between a 70% reduction and an 88% reduction from the peak
30-day rate. The commission agrees with the commenters
that the benefits of an 88% reduction are significant. The
commission modeled the total package of adopted DFW SIP
measures and the resulting predicted ozone levels, as well as
the qualitative WOE analyses of these results, do not support a
relaxation of the electric utility reduction measures to 70%. In
addition, although the science indicates clearly that the electric
utility boilers reductions can only contribute to the DFW area
attaining the ozone standard, rather than being alone sufficient
to cause it, it is also clear from the range of variables that
affect ozone formation that a single day analysis will overlook
greater ozone benefits than an analysis which considers many
exceedance days. One example where greater ozone benefits
from the electric utility measure might be found is if the modeling
had analyzed the ozone benefits from the rule during the ozone
exceedances within the 30-day period of highest utility NO

x

emissions (about 140 tons per day), between July 6 and August
4, 1998.

The commission disagrees with the response to the comment
that BPA and DFW are legally severe areas and require
90% point source controls. EPA designates area air quality
classifications and BPA is legally classified by EPA as a
moderate area and DFW as a serious area. The degree of
reduction required by the rules is tied to what is needed to
demonstrate attainment and there is no requirement that serious
areas must apply 90% controls.

As discussed later in this preamble, the commission relaxed
the emission limits somewhat while maintaining the stated goal
of reducing overall utility emissions by 88%. The adjustments
to the limits recognize some of the difficulties the utilities face
in coming into compliance, particularly the smaller municipal
utilities. The adjustments may also allow between nine and
12 of the smaller utility boilers in the large utility system to
employ combustion modifications without SCR and continue to
operate until replacement power and transmission capacity is
constructed in the area. As adopted, the rule requires an 80%

reduction from historical average third quarter emissions, and
88% from the highest 30-day period. Because the controlling
emission limit is a 30-day average, the utilities must design
for compliance on the highest 30-day period. The commission
believes that the SIP has a greater chance of being successful
by holding the line nearer the 88% reduction level as calculated
in the proposed rulemaking, rather than adjusting it to 70%.

TXU said that they had voluntarily reduced NO
x

emissions
through several recent actions, and had supported SB 7, which
requires a 50% reduction by May 2003, but the proposed rule
goes far beyond the requirements of SB 7.

The commission acknowledges TXU’s efforts to voluntarily
reduce emissions from its DFW area boilers in 1998 and its
public support for SB 7. TXU’s voluntary reduction initiative
has resulted in earlier air quality benefits and should lower the
overall costs of compliance with the attainment demonstration
emission limits of this rulemaking because of the additional
time to implement and test control strategies. Although the
voluntary measures and SB 7 requirements are not as extensive
as the adopted rules, TXU was a participant in the SIP planning
process and understood at the time that SB 7 was developed
that additional NO

x
reduction measures would be necessary for

the DFW attainment SIP.

TXU said that the commission significantly underestimated
the cost of SCR. They referenced the preamble reference
to the EPA ACT document cost range of $42-74/kW and
the NESCAUM cost range of $23 to $35/kW. They said the
commission’s selection of $30/kW represented a value near the
bottom of these ranges. TXU said their DFW units consist of
a large number of small units, infrequently operated units, and
units that have limited space for modification. If the commission
had selected a value near the upper range, $60/kW, the capital
cost would have been twice as high, or $300 million.

TXU did not provide concrete information to support their $60/
kW SCR capital cost estimate. The commission used the $30/
kW estimate contained in the NESCAUM report spreadsheet
for a 320 MW utility boiler in Appendix D, the midrange of the
$25-$35/kW cost of the case study presented in Chapter 4. The
rule proposal cost note explained that the commission rejected
the EPA ACT estimates for SCR on gas-fired utility boilers
because they were outdated and based on extrapolations from
limited data. Indeed, the ACT states on page 6-96, "Due to
the lack of actual installation data, an EPA analysis of SCR
costs were used to estimate retrofit factors." The sentence is
footnoted to a 1990 EPA study which extrapolated the West
German experience on coal-fired boilers to the United States. In
contrast, the NESCAUM report was written in 1998 and for the
gas-fired utility boiler SCR cost estimates relies on actual project
data from Southern California Edison (SCE). NESCAUM’s case
study of SCE’s retrofit experience reports they revised their
original 1991 total cost estimate of $950 million to comply with
the Los Angeles utility NO

x
rule (0.15 lb/MWh or about 0.01

lb/MMBtu) downward to $300 million after completion of SCR
retrofits on nine of their boilers (about half of their boilers in
the South Coast Air Quality Management District (SCAQMD)).
Appendix H of the NESCAUM report states, "Because use of
SCR in the U.S. is a relatively new phenomenon (the last ten
years or so), previous reports...have relied heavily on estimates
rather than actual project costs. And, due to the shortage of
hard data, a great deal of judgment has been necessary in
the past....Multiple conservative judgments will compound one
another and result in very conservative estimates that over
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estimate the cost of a project. Estimates from different groups
have varied quite a bit in the past. But, as the availability
of information has increased, most estimates from different
sources have reached some common ground. (NESCAUM)
relies on a mixture of estimates and actual project data, with
emphasis on the actual project data, because today there is
enough hard information available on actual projects to provide
a good benchmark for what is a reasonable range of SCR costs.
In this sense, the information in this document is anchored
in reality." Another reason that the $30/kW cost for gas SCR
appears reasonable is that the utilities endorsed these cost
figures in the cost reports developed by the utilities under OTAG.
The utilities would not be expected to underestimate costs,
either in the OTAG report or the NESCAUM report.

Commission staff reviewed the basis of the NESCAUM esti-
mates more thoroughly in response to TXU and Denton/Gar-
land’s comments regarding SCR capital costs. NESCAUM’s
case study reports that SCE bid the SCR’s on a turnkey ba-
sis. In support of their comments, Denton/Garland provided
commission staff the awarded SCR system costs for 15 gas-
fired utility boilers located in Southern California. The 15 boil-
ers ranged from 71 MW to 750 MW, with an average size of
379 MW and an average SCR cost, weighted by MW, of $18/
kW. The individual SCR costs ranged from $12/kW for two 750
MW units up to $35/kW for one smaller, 71 MW boiler. For the
nine SCE boilers, costs ranged from $12/kW for the two 750
MW units up to $18.75/kW for two 320 MW units, with an aver-
age weighted cost of $15/kW. Commission staff confirmed with
the individual identified in the NESCAUM report as the knowl-
edgeable contact for SCE that the $25-35/kW total capital cost
estimate SCE provided to NESCAUM was based on a detailed
analysis of the total capital costs, including additional hardware
in some cases, engineering, overhead, and indirect costs on
top of the installed capital cost. These costs add approximately
$15/kW to the installed cost.

The commission reevaluated the cost estimates to consider the
effect of boiler size in response to TXU’s comment on the small
size of their boilers. A logarithmic equation representing the in-
stalled cost data from the 15 Southern California SCR retrofits
with $15/kW added to obtain total capital cost was applied to
estimate the total capital cost of SCR for the TXU boilers. The
commission estimates that 14 of the historically most productive
TXU boilers with an average size of 318 MW could be retrofitted
with SCR to comply with the commission’s adopted rule. Ap-
plying the cost equation from the Southern California boilers to
these boilers yields an average cost of $33/kW and a total SCR
capital cost of $147 million to comply with the adopted rule. Al-
ternatively, if TXU were to manage activity levels further and
apply SCR to only the 12 largest boilers with an average 350
MW size, the average cost would decline to $32.50/kW, with a
total SCR capital cost of $137 million. The commission believes
that the size of the TXU boilers will not cause average costs to
exceed the $25- $35/kW NESCAUM estimate.

TXU said that there is a significant difference in their capital
cost between a 70% reduction and an 88% reduction. They
said that the 70% reduction would cost about one-third the cost
of the 88% reduction, approximately $90 million versus $300
million.

As discussed in the comments on the modeling, the commission
believes the difference between the ozone benefits correspond-
ing to these NO

x
reduction levels is significant. The commission

agrees that the difference in capital cost is significant between

a 70% reduction and an 88% reduction, but not as large as TXU
indicates. As identified in the previous response, the commis-
sion believes that the capital cost of SCR on gas units is much
closer to $30/kW than $60/kW. TXU’s proposed 33 tons per
day emission level represents only a 58% reduction from the
typical third quarter/high ozone season average of 78.5 tons
per day, which was the basis of the proposed rule. The com-
mission’s analysis indicates that a 33 tons per day cap could
be achieved with SCRs on the three most productive boilers.
However, a 70% reduction from the third quarter average re-
quires a limit of 23.5 tons per day. Applying SCR on seven
boilers (3152 MW), selecting the boilers by size and productiv-
ity, achieves the 70% reduction at a cost of $97 million, using
the revised NESCAUM estimates discussed in the previous re-
sponse. The commission estimates that compliance with the
adopted rule may be achieved by further applying SCR to an
additional 7 boilers (1293 MW). This adds $50 million to the
SCR capital cost, which becomes $147 million. Therefore, the
commission estimates the difference between the 70% reduc-
tion and the 88% reduction is $97 million vs. $147 million. If
one considers the estimate of total cost in DFW for NO

x
com-

pliance, including the $10/kW for combustion modifications on
5195 MW estimated necessary for RACT compliance, the total
cost of a 70% reduction is $147 million versus $197 million for
the 88% reduction. From the total cost viewpoint, the cost of a
70% reduction is two-thirds of the capital cost of the 88% re-
duction, not one-third.

TXU said that the commission significantly underestimated the
potential $/ton cost for control. TXU said that the commission’s
estimates of total annual costs of $30.4 million and $2,721/
ton did not take into account the age, frequency of operation,
or total emissions from the units in its cost analysis. TXU
said that the commission’s cost per ton predictions are greatly
underestimated for most units because of the low capacity
factors of the DFW units. They said SCR on many of the low
capacity factor units would be over $10,000 per ton and some
over $20,000 per ton.

The commission estimated the total annual costs, cost-
effectiveness in $/ton, and operating cost in $/MWh for TXU
with the detailed cost spreadsheet for SCR on gas-fired utility
boilers in NESCAUM, Appendix D. Age of the boilers was
considered inasmuch as NESCAUM assumed an average
15-year boiler life for gas-fired boilers, shorter than coal-fired
boilers in recognition of the greater average age of gas-fired
peaking boilers. Frequency of operation was explicitly included
in the calculations. For example, the spreadsheet calculates
variable operating costs such as ammonia consumption, cat-
alyst replacement and disposal, and heat rate penalty, based
on annual capacity factor as input. The historic 1996-1998
three-year average annual capacity factor for each TXU boiler
in DFW was used in these calculations. Total emissions from
the units were also considered. Annual emission reductions
were calculated as an 85% reduction from the calculated
average of the historical 1996-1998 annual tons NO

x
reported

in the acid rain data base.

Without knowledge of the future combustion modification strate-
gies to be employed by TXU, the commission staff reasoned
that the initial rate for each boiler could be assumed to be
on average, the RACT limit of 0.20 lb NO

x
/MMBtu. The final

rate, assumed to be 0.03 lb NO
x
/MMBtu, is consistent with the

NESCAUM assumption of 85% removal efficiency with SCR and
was selected to produce compliance with the proposed rate of
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0.033 lb NO
x
/MMBtu, with a small cushion for over compliance

as utilities generally seek. The approximation of the initial rate
as 0.20 lb/MMBtu results in lower estimated cost-effectiveness
values in $/ton for most of the SCR controls than the actual
compliance strategy, because the least cost control strategy will
involve a combination of primary (combustion) and secondary
(SCR) controls. If the combustion controls achieve a rate be-
low 0.20 lb/MMBtu, it will reduce the reductions that the SCR
will make, increasing the $/ton of the SCR. The NESCAUM
spreadsheet showed that the three TXU boilers with the lowest
activity levels (with 3-6% three-year annual average capacity
factors they did not operate at all in 1996 or 1997) would only
achieve 80 tons per year reduction with an 85% reduction. It is
not realistic to base the incremental cost-effectiveness on these
three boilers because under the system cap the total required
reduction is nearly 10,000 tons per year; 80 tons is less than
1.0% of the total. It would be unrealistic to assume that the 80
tons reduction could not be achieved from other boilers which
achieved greater than 85% reduction, particularly because the
average SCR efficiency from the 15 Southern California boilers
as reported in NESCAUM Table 2-5 is 89.6%.

TXU provided commission staff information which the staff used
to estimate the emission rates in lb/MMBtu that TXU could po-
tentially achieve on their 23 boilers using combustion modifi-
cations. The staff then re-evaluated the cost of compliance
for TXU using SCR, using most of the lower combustion-
modification rates assumed as the initial rate for SCR in the
NESCAUM spreadsheet. The average cost-effectiveness of
SCR increased from $2,610 to $3,550/ton, while the busbar
cost decreased from $2.37/MWh to $2.11/MWh. Four of the
boilers appeared to be controlled with FGR combustion modi-
fications to 0.06 lb/MMBtu and the rest were at or above 0.10
lb/MMBtu. The 12 SCR scenario on the highest historical ca-
pacity factor boilers included one of the 0.06 lb/MMBtu boil-
ers, but a more cost-effective strategy probably would reduce
the level of FGR control and rely more on the SCR, improv-
ing its cost-effectiveness. An initial concentration of 0.10 was
assumed on this boiler. The highest cost-effectiveness value
under this scenario was $9400/ton for Mountain Creek 6, a 115
MW boiler. This small boiler was operated relatively heavily be-
tween 1996-1998. Even with some of the SCR-controlled units
starting from an initial inlet concentration of 0.10 lb/MMBtu, the
next highest cost-effectiveness figure for the 14 SCR scenario
was less than $7,500/ton. This analysis was based on applying
the SCRs to the boilers with the highest historical capacity fac-
tors. Cost-effectiveness would be improved under a more real-
istic compliance strategy that applied deeper combustion mod-
ifications to TXU’s smaller boilers (in the revised analysis esti-
mated from TXU’s data, the combustion modifications achieve
about 0.14 lb/MMBtu on the nine smaller boilers without SCR,
whereas Denton/Garland estimates they can achieve 0.06 lb/
MMBtu with combustion modifications on similar sized boilers),
or that shifted activity levels to maximize the 30-day capacity of
the largest, best- controlled boilers. Such a detailed analysis is
outside the scope of the analysis, because shifting combustion
modification based rates or capacity factors would entail more
unit-specific knowledge of actual costs of electric production
and potential costs of combustion modifications. Under the re-
evaluation scenario, the SCR on Mountain Creek 6 contributes
one tpd of reduction, whereas the nine small boilers could con-
tribute five tpd of reductions if they were controlled on average
to 0.06 lb/MMBtu. Application of SCR on Mountain Creek 6 is
not a likely scenario. The re-evaluation strongly suggests that

the marginal cost of SCR for TXU will be less than $7,500/ton,
which is within the range of costs that will be incurred by other
sources in DFW in order to attain the NAAQS.

The commission notes that although the actual $/ton values
for SCR are higher than estimated in the cost note, the effect
of more effective combustion controls will be to lower the $/
MWh costs of SCR because the variable operating cost of SCR
such as ammonia consumption will be reduced. The electric
production costs concern the utilities’ bottom line, whereas
the $/ton values are used in assessing the cost-effectiveness
of control strategies. The cost note identified only the costs
imposed by the proposed rule; therefore the costs of the
previously adopted RACT rule, which require reducing from
approximately 0.28 lb/MMBtu to 0.20 lb NO

x
/MMBtu, 30-day

average, were not included. The approach used in the cost
note is appropriate to estimate the overall cost of compliance
from the RACT level to the attainment demonstration level, but
will overestimate the cost- effectiveness of SCR in $/ton for
those units which can more effectively achieve lower rates with
combustion controls.

TXU and Denton/Garland said that the commission failed
to perform an adequate cost-benefit analysis to justify the
proposed DFW SIP rules. TXU said that the proposed control
level was selected arbitrarily and that the selected level rules out
many cost-effective control options and mandates extensive use
of SCR. Had the commission done a cost-benefit analysis, they
would have identified that a 70% reduction would have obtained
nearly all of the ozone reduction benefit of an 88% reduction,
but at one-third the capital cost. TXU stated that this more
cost-effective alternative would place SCR on the few higher
emitting units and place cost-effective combustion controls on
the remaining units.

The commission disagrees that the 88% reduction was picked
arbitrarily. As the draft SIP progressed in 1999, it became
clear that the reductions needed from the projected 2007 NO

x

inventory for DFW to attain the ozone standard were large
enough that the required measures went beyond the relatively
straight forward and would have to include the more difficult.
The adopted rule will require most of the TXU utility boilers in
DFW to implement a level of control very near the highest levels
currently demonstrated for such boilers. This was required
because the commission could find no other set of measures
less difficult that would provide the same ozone reduction
benefits. The commission’s modeling indicates the benefit
increases an additional 0.5 ppb to 1.2 ppb (depending on which
of the three modeled exceedance days is considered) in going
from the 70% reduction to the 88% reduction. Additionally,
the commission’s analysis of the capital costs indicates a 70%
control reduction would require two-thirds of the capital cost of
the 88% reduction, not one-third.

TXU said that the Texas Administrative Procedure Act (APA),
§2001.024(5), requires a thorough cost-benefit analysis.

The APA, §2001.024(5) requires that the commission prepare
a cost note which identifies the probable economic cost to
persons required to comply with the rule. The commission
complied with this requirement and prepared the cost note,
which was published in the Texas Register (24 TexReg 11986,
December 31, 1999). The requirement here to identify the
probable economic costs to persons required to comply with
the rule is not a requirement to publish a cost- benefit analysis.
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TXU cited Texas Health and Safety Code, §382.011 and
§382.024, which they said requires the commission to perform
a thorough cost-benefit analysis to ensure that the controls
are, economically, the right way to regulate. They cited the
General Powers and Duties of the commission §382.011(b),
"The commission shall seek to accomplish the purposes of this
chapter through the control of air contaminants by all practical
and economically feasible methods."

The commission modeled the incremental benefits between a
70% reduction and an 88% reduction and has determined that
the additional reductions are necessary for an approvable at-
tainment demonstration. The commission’s analysis of costs of
the adopted requirements in combination with the flexible sys-
tem cap method of compliance indicate that they are economi-
cally feasible and practical. The commission is also required by
§382.002 to safeguard health.

TXU cited §382.024 which requires the commission to consider
the facts and circumstances bearing on the reasonableness of
emissions, including: the character and degree of injury to or
interference with the public’s health and physical property; the
source’s social and economic value; the technical practicability
and economic reasonableness of reducing or eliminating the
emissions resulting from the source. TXU said the commission
inadequately assessed the cost of the proposed rule, and has
completely failed to properly consider the differential in the
extreme increase in costs the rule requires in order to gain
a small amount of benefit. They said performing an earnest
cost-benefit analysis is critically important when evaluating the
justification for a rule as significant as this one.

The commission raised the allowable emissions from the rule
proposal by revising the heat input baseline of the adopted rule.
This adjustment reduces the impact on the smallest and most
marginal boilers within the TXU system. The commission’s
analysis indicates that with this revision, the nine smallest TXU
boilers could operate at an average rate of 0.14 lb/MMBtu under
system cap compliance. As discussed in the responses to other
comments within this preamble, the commission considered the
marginal cost-effectiveness of SCR controls and the incremental
ozone benefits that the adopted rule achieves and considers the
additional benefits worth the costs.

TXU commented that the commission failed to provide a major
environmental rule regulatory impact analysis in support of
the proposed rules as required by Texas Government Code,
2001.0225. They asserted that the commission is required to
perform the regulatory impact analysis because the proposed
rule is a "major environmental rule" that is adopted solely
under the general powers of the commission instead of under
a specific state law.

The commission is not required to perform a regulatory impact
analysis (RIA) because the rules do not meet any of the criteria
listed in Texas Government Code, §2001.0225(a). The rules
do not exceed a standard set by federal law or state law. The
standard to be met in this case is the NAAQS for ozone. The
state is required to demonstrate compliance with this standard
under federal law, 42 USC §7410, and under state law, TCAA
§382.011 and §382.012. As shown in the modeling for the
SIP that is associated with this control strategy, the state is
requiring no more emission reductions than absolutely required
to meet the standard. Additionally, these rules would not exceed
a requirement of a delegation agreement or contract with the
federal government because non exists on this topic. Finally, the

rules have not been proposed under the general powers of the
agency but instead have been proposed under the specific state
laws found in TCAA §§382.011, 382.012, 382.016, 382.017 and
382.051(d).

In addition, the legislative history contradicts the comment
that a full RIA is required of this rule. The requirement
to provide a fiscal analysis of proposed regulations in the
Texas Government Code was amended by SB 633 during
the 75th Legislative Session. The intent of SB 633 was
to require agencies to conduct a regulatory impact analysis
of extraordinary rules. These are identified in the statutory
language as major environmental rules that will have a material
adverse impact and will exceed a requirement of state or federal
law, a delegated federal program or is adopted solely under
the general powers of the agency. With the understanding that
this requirement would seldom apply, the commission provided
a cost estimate for SB 633 that concluded "based on an
assessment of rules adopted by the agency in the past, it is not
anticipated that the bill will have significant fiscal implications for
the agency due to its limited application." The commission also
noted that the number of rules that would require assessment
under the provisions of the bill was not large. This conclusion
was based, in part, on the criteria set forth in the bill that
exempted proposed rules from the full analysis unless the rule
was a major environmental rule that exceeds a federal law.
States must develop programs for each nonattainment area
to ensure that area will meet the attainment deadlines and
because of the ongoing need to address nonattainment issues,
the commission routinely adopts SIP rules. The legislature
is presumed to understand this federal scheme. If each rule
proposed for inclusion in the SIP was considered to be a major
environmental rule that exceeds federal law, then every SIP rule
would require the full regulatory impact analysis contemplated
by SB 633. This conclusion is inconsistent with the conclusions
reached by the commission in its cost estimate and by the
Legislative Budget Board (LBB) in its fiscal notes. Since the
legislature is presumed to understand the fiscal impacts of the
bills it passes, and that presumption is based on information
provided by state agencies and the LBB, the commission
believes that the intent of SB 633 was to only require the full
regulatory impact analysis for rules that are extraordinary in
nature. While the SIP rules will have a broad impact, that
impact is no greater than is necessary or appropriate to meet
the requirements of the FCAA. Although the commission has
determined that this is a major environmental rule because it
may adversely impact in a material way a sector of the economy,
these reasons support the conclusion that, the rules adopted for
inclusion in the SIP fall under the exception in §2001.0225(a)
because they are specifically required by federal law.

In §117.106, Denton/Garland commented that adopting a pro-
posed level of 0.06 lb/MMBtu would satisfy the economic con-
siderations mandated by the Major Environmental Rule statute,
2001.0225. They asserted that a thorough cost/benefit analysis
as required by the statute would show that the proposed emis-
sion levels disproportionately impact the cities and the marginal
benefit to ozone levels is not justified by the significant cost of
SCR technology.

The commission agrees with the conclusion that the proposed
emission levels disproportionately impact the cities and the
marginal benefit to ozone levels is not justified by the additional
cost. As discussed elsewhere in this section, the commission
has substantially adopted the recommendations made by Den-
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ton/Garland. As stated in the previous response, the commis-
sion disagrees that the commission is required to perform a
regulatory impact analysis under the statute.

TXU commented that they, along with the Steering Committee,
requested modeling runs done by the commission to determine
the difference in impact of 70% vs 88% from electric utilities but
this modeling run has not been done.

The commission has conducted the modeling run described in
the comment and the results are documented in the revised SIP
document.

TXU said their modeling demonstrates that a 33 tons per day
level of NO

x
emissions from their facilities would make a neg-

ligible difference in predicted ozone attainment, and would not
significantly affect the commission’s attainment demonstration.
TXU said this level would still allow demonstration of attainment
in the DFW area with a margin of safety.

In the SIP proposal, the commission modeled an emission cap
of 14 tons per day for TXU, and in response to TXU’s comments,
modeled an emission cap of 33 tons per day. The commission
believes that the difference in air quality benefits between the
two levels justifies reductions closer to the SIP proposal. The
modeled incremental benefit of an 88% utility reduction instead
of a 70% reduction, 0.3-0.5 ppb on the single controlling day
of the three days modeled for the attainment demonstration,
is significant because the attainment demonstration can not
sustain further paring down of any of the feasible measures.
The model predicts the adopted measures on the controlling
day would not bring ozone below the 125 ppb NAAQS; the
attainment demonstration must also rely on a WOE analysis.
The incremental ozone benefit of up to 0.5 ppb is significant for
the WOE and the commission’s analysis indicates that the 14
tons per day limit for TXU is feasible. The commission disagrees
that the modeling demonstrates that a 70% control level would
still allow demonstration of attainment with a margin of safety.

Denton/Garland commented that their proposed rate of 0.06 lb
NO

x
/MMBtu would have negligible impact on ozone levels in the

DFW area. They provided an analysis of the modeling.

The commission modeled the alternative proposed by Denton/
Garland, a higher emission allowable of 0.06 lb NO

x
/MMBtu on

the six larger boilers and the addition of controls to meet a limit
of 0.06 lb NO

x
/MMBtu by surrendering the exemption on the

seven smaller boilers. The commission agrees that the result-
ing difference in ozone levels is negligible.

TXU asserted that the modeling discussed in the preamble of
the proposed DFW SIP fails to provide accurate or adequate
support for the proposed rules. TXU pointed out that the
rule preamble states that the commission’s air quality modeling
studies for the DFW area show that attaining the one- hour
ozone NAAQS will be difficult, and that NO

x
reductions from

all modeled source categories that impact DFW’s air quality
will be required. They said that the modeling in the draft SIP
and appendices demonstrate that attainment will be achieved
when corrected biogenics and weight of evidence procedures
are applied. Pages 6-31 and 6-32 of the the commission’s
draft "Dallas/Forth Worth Attainment Demonstration" describe
commission modeling results of the latest control strategy D30.
This control strategy projects a future design value of 115.3 ppb.
The text goes on to say, "With this strategy, the predicted design
value in the region in 2007 is nearly ten ppb below the standard.
This analysis presents a highly compelling argument that the

area will reach attainment by 2007." TXU said it is obvious the
commission believes the control strategies and modeling will
meet EPA’s criteria to demonstrate attainment.

The commission stands by these statements because of the
difference between the modeling deterministic test which does
not predict attainment, and the WOE analysis, which does. The
commission believes that under these circumstances, there is
not leeway to reduce the required amount of reductions any
more than absolutely necessary.

TXU commented that they hired the consultant ENVIRON to
conduct a modeling analysis of the different impacts resulting
from two control scenarios. The conclusion of the study,
enclosed as Attachment 5, was that there is less than a 0.3 ppb
difference in peak ozone in the DFW area due to the different
control levels.

The commission would need to conduct the same runs to
confirm or refute the analysis performed by ENVIRON. In
interpreting the model results reported by ENVIRON, it is
important to note that they only apply to three specific ozone
exceedance days recorded in 1995 and 1996. More impact
on some days and less impact on others would be seen if
additional days were modeled. Because the modeling provides
a narrow window of days to analyze and all exceedances may
contribute to nonattainment, the narrow focus of the modeling
probably underestimates the attainment benefits of reductions.
Additionally, the analysis only considers peak one-hour ozone.
Other important measures such as area of exceedance, hours
of exceedance, and area hours of exceedance, often show
greater response to emission reductions than peak ozone does.

Denton/Garland proposed that compliance be measured by
either the daily/30-day cap, or on an emission rate basis
in lb/MMBtu. Environmental Defense said that the rules
should impose mass-based limits to guarantee that the desired
emission reductions as measured in total tons are achieved and
to facilitate any future transition to a cap-and-trade mechanism.

The historical capacity factor data for Denton/Garland show a
rapidly increasing load growth during the 1996-1998 period.
The north Dallas area has experienced very rapid population
growth and this growth coupled with a very warm summer in
1998 strained the generating and transmission capacity. The
commission is cognizant of the recent load growth in Denton
and Garland and the existing reliability problems that this growth
has caused. The uncertainty of timing of replacement of
these old boilers with new generation and transmission and the
reliability issue is important enough that the commission has
retained the option to comply with the limits on a rate basis.
The commission understands that the rate limit option does
not guarantee the exact tons of reductions, but believes that
the economic disincentive of running the inefficient boilers is
significant enough that any operations will be minimized. In
addition, the system cap offers flexibility that may be attractive
enough that Denton or Garland choose this method to comply.
The commission has made no changes in response to these
comments.

In §117.106, Denton/Garland recommended an alternative limit
of 0.06 lb NO

x
/MMBtu for their facilities. They recommended

creating a distinction in the rules between small and large elec-
tric generating system. They asserted that the differences in
plant size and generating system size between the large electric
utility and their systems in DFW resulted in disproportionate fi-
nancial impact on Denton/Garland. Denton/Garland said that in
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order to comply with the proposed rules, it would be necessary
to install SCR on all their units, while the investor- owned utilities
would require SCR on about 59% of their units. They asserted
that the capital cost for Denton/Garland would average $36/kW
as compared to $19/kW for investor owned facilities. Denton/
Garland stated that their units are aged and are expected to
be retired within the next ten years as they are replaced by
new units or transmission from units located outside the DFW
area. They recommended applying a ten-year life rather than
15 years, as the rule preamble cost note assumed. Denton/
Garland stated that the large investor owned utilities may ab-
sorb their cost of compliance through large based distribution
systems and as stranded costs under SB 7. They commented
that the customer base for TXU is approximately 2.8 million,
whereas the combined customer base for Denton/Garland is 98
thousand. They asserted that the system cap compliance op-
tion offers cost of compliance relief to large electric generating
systems, but as proposed, is of no benefit to Denton/Garland’s
small systems.

The commission agrees with the substance of Denton/Garland’s
analysis in support of a less stringent emission limit for small
utility systems in DFW. The rule as proposed would result in
a much higher $/KW cost of compliance for the small utilities
compared to the large utility. The average size of the Denton/
Garland boilers is 47 MW and for TXU is 226 MW. The small
utility boilers which characterize the Denton/Garland systems
have demonstrably higher $/kW SCR retrofit costs than the
large utility boilers that TXU operates. TXU may comply by
applying SCRs to their largest boilers; the 12 largest average
350 MW in size and the commission estimates the control
cost for SCR at $32.50/kW. In contrast, the six Denton/Garland
boilers subject to the proposed rule average 85 MW with a
commission estimated SCR control cost of $46/kW from the
Southern California SCR cost data discussed previously. There
are no large boilers in the Denton and Garland systems and
not enough total boilers (two in Denton and four in Garland)
to avoid the relatively more costly SCR controls on the smaller
boilers.

Denton/Garland asserted that installation of SCR would require
outages of four to six months as compared to one month for the
combustion modifications. They said that a small system has
less flexibility than a large system to remove units from service
for an extended period of time.

The commission does not have information on the outages
required for the Southern California utility SCR installations.
NESCAUM estimated that outages to install SCR will run from
at least a few weeks to a month or more. They suggested an
SCR installation might ideally be scheduled with another major
maintenance shutdown, such as a turbine outage. NESCAUM
also stated that commissioning of an SCR system has a minimal
impact to plant operations. The commission recognizes that
the pace of installations is such that many of the DFW utility
NO

x
retrofits will not coincide with scheduled major outages.

However, between Fall 2000 and May 2005, the ten low electric
demand periods occurring every late Fall or early Spring provide
the flexibility for all the combustion modifications and SCRs to
be installed without jeopardizing reliability.

Denton/Garland asserted that a substantial capital investment
in their plants cannot be justified based on the age of the
plants and their heat rate. They asserted that the cost
of complying with the proposed level of emission reductions
would require some or all of the Denton/Garland units to

be removed from operation and degrade the level of electric
reliability in DFW. They stated that ERCOT has determined that
the units are critical to the DFW area electric reliability and
must be run during peak demand periods. They referenced
the voltage-amperage reactive (VAR) support function that
the generators provide during peak demand periods. They
commented that several large independent power producing
plants with substantially lower heat rate sited outside the four
county DFW area and not subject to the proposed rules are
scheduled to come on line in the next five-ten years. They
asserted that it is very probable that the Denton/Garland plants
will gradually be phased out or modernized within the next ten
years. They stated that setting an emission rate for the cities of
0.06 lb/MMBtu will maintain electric reliability in the DFW area
while new capacity is developed for the area.

The commission agrees that the cost data shows that the
capital cost of electric utility boiler SCR retrofit rises steeply
for small utility boilers and that these boilers have higher
existing operating costs than the larger utility boilers in DFW
as measured by higher boiler heat rates. The higher electric
production costs of the small boilers make them much stronger
candidates for retirement when new base load power comes on
line in the region, which will occur within the next ten years.
The phase-out of these plants within ten years is logical from
an economic and environmental perspective. However, the
peaking capacity these plants provide to the North Dallas area
is currently a very important asset to the reliable generation
of power during hot summer periods when system failure
may have the greatest adverse health consequences. The
exact timing of added generation and transmission capacity to
bring the power into this area is uncertain, but may not be
complete until after May 2005. The timing of the retirements
depends on these improvements to the currently deficient DFW
generating and transmission system. In addition, Denton/
Garland constructively offered to control seven of their very
small utility boilers which would have qualified for exemption
in return for the 0.06 lb/MMBtu limit. Because the six Denton/
Garland utility boilers proposed for regulation contribute only
about 10% of the DFW utility NO

x
, the rate change on the six

boilers increases the allowable DFW utility NOx by only 7.6%.
The voluntary control of the small boilers offsets this increase,
so the net increase in the allowable DFW utility emissions as
a result of the rate adjustment will be less than 7.6%. The
commission has adopted an emission limit of 0.06 lb/MMBtu
in §117.106(b) for small DFW utility systems to address the
differences between the large system and the small systems
regarding SCR capital costs, control cost-effectiveness, benefits
of system cap compliance, heat rate, ability to absorb the
additional operating cost, and potential effects on system
reliability.

In §117.106, TXU observed that the proposed control levels in
DFW differ substantially from the controls being applied in the
BPA area for similar electric utility units. They said that there is
no justification why DFW electric units should be controlled to
a much lower level when modeling demonstrates no significant
air quality benefit.

As discussed in the preceding comments regarding the modeled
benefits of the DFW utility rules, the commission disagrees that
the modeling demonstrates no significant air quality benefit of
the incremental reduction from 70% to 88%. In response to the
comparison to BPA, the commission’s modeling indicates that
the overall percentage reductions in locally generated NO

x
nec-
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essary for ozone attainment are slightly deeper in DFW than
in BPA. Nonetheless, the larger reason that deeper controls for
the DFW electric units are necessary is because the areas have
very different NO

x
inventories. Attaining the ozone standard is

far more difficult in DFW than in BPA because the DFW in-
ventory is predominantly on-road and non-road mobile source
based, and the available control strategies for these categories
are more difficult to implement than point source controls. This
is because they are less efficient, less demonstrated, slower to
implement, more difficult to enforce, more expensive, or less
convenient than point source controls, or in most cases, a com-
bination of these reasons. In addition, the DFW area has expe-
rienced growth rates in on-road and non-road mobile sources
far greater than BPA, which requires deeper reductions in the
projected 2007 inventories to produce similar percentage reduc-
tions. The adopted electric utility rules for DFW provide about
60 tons per day of NO

x
reduction on an average day in the third

quarter/high ozone season, and about 130 tons per day of NO
x

reduction on the recent peak day, as measured on August 10,
1998, when total DFW area utility emissions reached 160 tons
per day. The ability to combine combustion modification and
SCR controls to achieve 95% plus reductions while still achiev-
ing reasonable cost-effectiveness enables higher reduction ef-
ficiencies than corresponding efficiencies for lean-burn diesel
engines, a large and similarly relatively uncontrolled compo-
nent of the on-road and non-road NO

x
inventories. The appli-

cation of SCR to achieve 90% NO
x

reduction on gas-fired util-
ity boilers is well demonstrated; Table 2- 5 of the NESCAUM
report lists 16 such retrofits in the Southern California region
alone. Most of these boilers had already reduced emissions by
more than half with combustion modifications. A similar com-
bined combustion modification and SCR retrofit strategy has
not been implemented for lean-burn engines because of the
higher costs. Mobile source engines have size and weight con-
straints that add to the cost. In another contrast, SCR technol-
ogy is less well demonstrated on diesel engines as measured
by fewer diesel engines listed in the Institute of Clean Air Com-
panies’ "White Paper: SCR Control of NO

x
Emissions" (Novem-

ber, 1997) than gas-fired utility boilers. With a population thou-
sands of times more numerous than utility boilers, the category
has proportionately much lower existing coverage. The utility
SCR costs average $3,300/ton and at the margin are less than
$7,500/ton, which is comparable or better than the other DFW
attainment strategies. The utility strategy requires modifying no
more than 36 boilers, which makes it much easier to implement
than the mobile source strategies, which require early replace-
ment, retrofits, or inspections on engines in numbers ranging
between hundreds of airport ground support equipment, thou-
sands of heavy duty construction equipment engines, and hun-
dreds of thousands of on-road engines. The implementation of
the on-road and non-road mobile source strategies will clearly
take longer, because the federal or California standards which
must be applied are dependent on decades-long fleet turnover
to reduce the costs of the much larger job of controlling mo-
bile sources. The utility emission limits are easier to enforce
than the other measures, since unlike any other category, most
of the utility boilers are required to continuously monitor NO

x

emissions under federal acid rain rules.

The control packages designed for the BPA and DFW areas
were based on the best air quality modeling tools and current
science. The predominance of point source emissions in BPA
enables a significantly less stringent utility boiler emission limit
to achieve by 2007 total percentage reductions in BPA that are

similar to DFW. The more stringent electric utility emission limits
in DFW are consistent with the reductions required for the area
and the feasibility of achieving those reductions.

In §117.106, regarding the form of the standards, Reliant,
TCC, and TXU commented that the commission should not
use output based standards in the proposed rules. TCC said
that most petrochemical facilities base their emissions values
on fuel consumption that can easily be converted to MMBtu.
They recommended retention of the input based standard, or
if the commission wishes to introduce output based standards,
that the option remain for the facility to choose the appropriate
basis. TXU commented that existing standards, monitoring
systems, and data management programs for utilities are heat-
input based. Reliant stated that creating a different basis
for a standard would be confusing and would unnecessarily
complicate emission monitoring and reporting. Reliant also
commented that the efficiency penalties associated with the
required post-combustion NO

x
controls would penalize the units

if the standards were expressed on an output basis.

The commission did not recommend making a change but so-
licited comments from the regulated community to allow for con-
structive feedback and change if the comments indicated sup-
port for a change. The commission agrees with the reasoning
provided by the commenters. Output based standards would
provide little benefit for existing units and would needlessly com-
plicate the existing regulatory procedures in place. The com-
mission has made no change in response to the comments.

TXU said the proposed limits jeopardize electric reliability
in DFW. Denton/Garland and TXU said that the costs of
compliance with the proposed emission limits would force some
of the units to shut down, which in turn could jeopardize
electric service in DFW. Voltage drops, brownouts, or blackouts
could occur during the peak summer demand, which can
damage equipment and possibly cause serious health and
environmental concerns during hot weather periods. They
said it is essential that reliable electric power be available
for air conditioning and essential services during hot weather
periods. TXU and Denton/Garland attached the January, 2000
Electric Reliability Council of Texas (ERCOT) study, "Preliminary
Independent System Operator (ISO) Study Report: DFW Area
Possible Generation Reduction." The PUC stated that while
various new plants are being built around the state, the current
configuration of the Texas power generation and transmission
system is not adequate to provide reliable electric service in the
DFW area without maintaining or increasing the level of power
generation within the DFW area. The PUC said the electric
reliability issues are real and significant over the next few years,
and that if an adequate balance between electric production and
consumption is not maintained, the consequences for homes
and businesses in DFW could be severe. They also said it
is probably not economical to retrofit some of the old, small
generating units to meet the proposed SIP reductions. The
Steering Committee recommended that the commission give
due consideration to the level of emission reductions feasible
for certain older and smaller power plants so as not to affect
the system reliability. Mark Burroughs, a City Councilman for
Denton, expressed concern about unanticipated effects of the
utility emission limit on electricity generation in the Denton area.
He said that if the limit can’t be complied with technologically
or economically, power generation in the Denton area and in
the Metroplex could be jeopardized and blackouts, brownouts,
and devastating potential impacts could occur. He expressed
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appreciation that the commission is working with ERCOT to try
to overcome the reliability questions and hoped that a tweaking
of the rule comes about that will accomplish both reliability and
a reduction in emissions.

A January 1999 joint PUC/TNRCC report "Electric Restructuring
and Air Quality: A Preliminary Analysis of Reductions and Costs
of NO

x
Controls from Electric Utility Boilers in Texas," analyzed

impacts of three levels of NO
x

control on electric generating
units owned by the major utilities in Texas and found that only
a few units would likely be forced to retire at the highest level
of control because the cost of controls would make their power
production costs uneconomical. The highest level of control for
gas-fired boilers assumed the use of SCR controls to achieve
a 70-90% annual NO

x
reduction, which is consistent with the

reductions assumed with SCR in the analysis of this rule. The
SCR costs in the PUC/TNRCC report, $30/kW capital cost and
$2500/ton operating cost, are consistent with the cost estimates
provided in the cost note for this rule, which was based on
NESCAUM. Although the cost and revenue data used in the
PUC/TNRCC study were big picture estimates, the study is
one of the few available indicators of the potential for unit
shutdowns resulting from NO

x
controls. The analysis included

the DFW boilers above 50 MW owned by TXU, but did not
include any of Denton and Garland’s boilers. The commission
considers the study one indicator that the economic impacts
of the proposed Tier III controls for TXU’s DFW units will not
result in widespread shutdowns. A definitive analysis of which
units may be shutdown by 2005 is not feasible because such
analysis is highly dependent on the future price of power in the
area, which depends on such factors as future demand, fuel
costs, which (and when) new power projects go into operation,
and the influence of a more competitive market for electricity.
TXU did not provide an analysis of units that would be shutdown
nor state the number of shutdowns they think would result from
the proposal or other changes by the 2005 compliance date.
Neither ERCOT nor the PUC have predicted such a number.
ERCOT’s 25% and 50% shutdown scenarios were assumptions
designed to predict impacts if shutdowns occur, rather than a
prediction that any units will be shut down.

In light of TXU’s comments that the controls are not econom-
ically feasible, the commission has re-examined its cost esti-
mates. The commission’s cost note assumed SCR controls on
all the boilers, using the NESCAUM Appendix A cost spread-
sheet for SCR on gas-fired utility boilers. The spreadsheet was
used to estimate the $/MWh costs of SCR for the TXU units.
These estimates appear to be reasonable, because they are
based on information provided by an electric utility which in-
stalled SCR on similar boilers. According to the data provided
by Denton/Garland, the capital cost used by NESCAUM is high
for the larger utility units. The NESCAUM model also produces
higher cost estimates than the cost model on the EPA acid rain
website.

The cost note examined the costs imposed by the rule but did
not examine the combined costs of the existing RACT rule and
the proposed rule. When the combined costs are evaluated,
none of the boilers would be projected to be uneconomical to
operate. The system cap flexibility allows the least cost effective
units to forego SCR. The cost-effectiveness of SCR controls
on the 14th boiler was estimated at $9,430/ton and $4.86/
MWh using the NESCAUM spreadsheet. At this cost level, the
PUC/TNRCC report did not project that the unit would become
uneconomical. The commission believes that the adopted rule

will not force any TXU boilers to shutdown for economic reasons
because the system cap will enable TXU to overcomply on the
approximately 14 boilers which would require SCR controls,
thereby avoiding SCR controls on nine of their 23 boilers. The
commission believes that the adjustment of the heat input basis
for the system cap limit and the adjusted emission limit for the
small electric utilities will provide the relief that is needed for the
DFW utilities to continue to operate their units if they determine
it is necessary for electric reliability.

In §117.106(c)(2), Denton/Garland, Reliant, TCC, and TXU said
that the proposed five ppm ammonia emission limit was too re-
strictive. Denton/Garland and TXU requested a 20 ppm limit.
Reliant recommended a 20 ppm one-hour limit combined with
no lower than ten ppm limit, 24-hour average. TCC recom-
mended a ten ppm ammonia limit. TCC expressed concern
with increased ammonia use contributing to fine particulates
and regional haze concerns. TCC said it is not clear if all ven-
dors will guarantee a five ppm NH3 slip at the "end of run" given
the complexity of SCR operations and other factors such as cat-
alyst fouling/poisoning which may impact overall performance.
TXU and Reliant said that the five ppm limit would require over-
sizing catalyst; Reliant said it requires about 30% more cata-
lyst to achieve five ppm slip versus ten ppm. Reliant said this
risks greatly increasing the cost of SCR installation if the slip
limit prevents in-duct installations from being used. Reliant also
said the typical feedback control of injected ammonia made it
difficult to avoid ammonia spikes on peaking or load-following
boilers. They said that their units in SCAQMD are subject to a
20 ppm limit, while their boilers in Ventura County are subject
to a ten ppm limit. The four boilers with SCR in Ventura County
have exceeded a five ppm level in five of eight tests. TXU said
they already face extreme challenges to install catalyst in areas
with limited space. TXU also said a too restrictive ammonia
limit will reduce NO

x
removal, when it may be critical for ozone

attainment.

The commission proposed lower ammonia slip limits because
of the increasing concern for atmospheric visibility impacts
from ammonia-based particulate matter. However, the initial
estimates of existing ammonia emissions in the nonattainment
areas suggest that ammonia from SCR slip will be relatively
small by comparison. For example, area source emissions may
be 20,000 tons per year in the DFW area, while emissions from
ten ppm ammonia slip from the utility boilers controlled with
SCR would be less than 1.0% of this number. The commission
agrees with TCC that the slip level is an "end of run" issue,
so initial and average emissions are much lower. Ammonia
slip emissions do not rise to the level of concern that the rules
specify in- stack ammonia monitoring, so Reliant’s proposal to
set a 24-hour limit would be impractical to use for regulatory
purposes. The commission agrees that the economic benefits
of in-duct SCR installations are important. Denton/Garland
provided information showing that the impact of ammonia slip
limits between five and ten ppm are more consequential to the
amount of catalyst required in the design of the SCR than limits
between ten and 20 ppm. The adopted rule also contains a
simplified approval procedure for case-specific ammonia or CO
limits, that does not involve EPA approval. If the utility can show
that the ability to site an SCR in-duct depends on a design of
20 ppm slip, this could be addressed through the case-specific
mechanism. In response to the comments and information
received, the commission adopts an ammonia slip limit of ten
ppm.
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In §117.108, Entergy said they could see no reason for separate
daily and 30-day limits. TXU recommended eliminating the 30-
day average emission cap altogether and replacing it with a daily
maximum cap. TXU recommended the commission consider an
annual cap to ensure annual air emission reduction goals are
achieved. They said this annual reduction should be established
based on a comprehensive cost benefit analysis.

The gas-fired utility boilers operate in load following and peaking
modes, which means they operate hard on hot summer after-
noons and very little during much of the rest of the year. The
1996-1998 DFW utility NO

x
emissions vary by a factor of more

than five between the maximum daily rate (160 tons per day)
and the average daily NO

x
emissions outside the third quar-

ter of the year (31 tons per day). Between these two mea-
sures are 30-day maximum, third quarter high ozone season,
and annual average rates. The 30-day average emission limit
functions as a flexible but controlling limit which ensures that a
specified emission level is achieved during a typical peak ozone
season day. The much less stringent daily maximum limit en-
sures that the 30-day average is not manipulated to allow higher
NO

x
emissions on a single day when ozone may be a problem.

An annual limit can not assure the level of control required on
the hot summer days when ozone is most likely to form. For
example, compliance with annual limits could be achieved by
importing power and reducing operations during the non-peak
ozone seasons. The commission has adopted the system cap
with a 30-day average and a daily maximum limit.

In §117.108, TXU said that the combination of 30-day and daily
rolling average emission cap was too complex because it had
to be recalculated every hour of the day. They recommended
eliminating the 30-day limit and setting the cap limit based
on a calendar day and maximum rated capacity. They said
this would greatly simplify reporting and procedures which are
unnecessarily complex, and will aid dispatchers in planning and
dispatching units to reliably meet system load.

Under the system cap, the two limits, the 30-day average and
the maximum daily limits, are stated as daily limits; the term
"day" is defined in §117.10 as the 12 a.m. -12 p.m. calendar
day. However, the term "maximum daily heat input" in proposed
§117.108(c)(2) contained the language "in a 24-hour period",
which implies a rolling 24-hour average limit. For clarity, the
commission has revised the definition of maximum daily heat
input in §117.108(c)(2) by revising "24-hour period" to "day."

In §117.108(c)(1), Entergy recommended using the highest of
the nine historical months to calculate the historical period,
instead of the average daily heat input over the period.

The commission agrees with the direction of this comment.
Using a 30-day heat input period is appropriate for a 30-day
emission limit because the controls must be designed to be
capable of achieving the specified limit on any 30-day period.
The acid rain database provides the data necessary to compute
the maximum 30-day heat input for most utility boilers. For
small boilers not monitored under the acid rain rules, the highest
calendar month may be used if daily heat input records are not
available. The highest calendar month heat input will be slightly
lower than the highest 30-day heat input. The commission
has modified the term H

i
in §117.108(c)(1) to mean the system

highest 30-day heat input over the 1996-1998 period.

In §117.108(c)(1), TXU said that the proposed limit equates to
an average of less than ten tons per day of emissions from all

23 of their DFW units and that this is more than a 94% reduction
from the peak day.

The commission agrees with the calculations but believes his-
torical emissions and limits are best compared over equal time
periods to assess required reductions. By the commission’s cal-
culations, the proposed 30-day limit would have allowed TXU to
emit 9.2 tons per day on average over a thirty day period and
the proposed and adopted daily maximum limit allows 23 tons
in one day. TXU’s highest measured emissions over a 30-day
period were 130 tons per day between July 6 and August 4,
1998, and on their highest single day was 151 tons on August
10, 1998. In comparison to the proposed 30-day limit which
required an 88% reduction from the typical high ozone season
day (as measured by the third quarter 1996-1998 average daily
rate), the adopted 30-day limit now represents an 80% reduction
from the third quarter rate and more properly, an 88% reduction
from the highest 30-day period. The adopted daily maximum
limit, which was not adjusted, requires an 83% reduction from
the highest single day.

As an alternative to using the highest monthly heat input in
§117.108(c)(1), Entergy suggested using the maximum daily
cap and reducing it by a factor of 0.9 to calculate the 30-day
cap. They pointed to the NSR permits program, which uses
anticipated utilization factors to adjust the hourly allowable rates
to annual rates. Denton/Garland recommended modifying the
30-day average emission cap in §117.108(c)(1) for their systems
by basing the heat input on 60% of potential, rather than the
third quarter, three-year average historical daily rate.

The 30-day system cap limit based on historical operations
assures that reductions are achieved below actual historical
levels. The 30-day limit also limits more typical ozone season
daily emissions by the design percentage, instead of just the
highest daily emissions by this percentage. Although the
commission has not modified the heat input term in response
to these comments, the commission’s modification of the term
to reflect the highest 30-day period addresses the underlying
concerns expressed in these comments.

In §117.108(c)(2), Denton/Garland recommended revising the
meaning of the term "maximum daily heat input" defined in the
maximum daily system cap by making it simply the maximum
possible heat input rather than the lower of the maximum
possible or the maximum allowed heat input.

The purpose of the distinction in the definition is to capture the
highest actual level the boiler is capable of operating, but at
the same time, assure that noncompliant operation above an
allowable rate is not rewarded with higher allowable emissions.
The maximum possible rate is a historical rate and may be
higher than a nameplate rating. The commission has made
no change in response to this recommendation.

TXU commented that the system cap substitution procedures in
§117.108(e)(1)(A) specifies the Appendix E alternate monitoring
system alternative when monitoring data is missing. For CEMS
units, TXU recommended instead using the Part 75 missing
data procedures applicable to CEMS units instead of Appendix
E.

The commission agrees that the suggested changes will mini-
mize costs while also ensuring that adequate substitute emis-
sions data is reported for periods when a NO

x
monitor is off-line.

Therefore, the commission has revised §117.108(e) accordingly.
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Reliant commented on §117.108(g), which requires the owner
or operator of any unit subject to a system cap to report ex-
ceedances of the system cap emission limit. Reliant stated that
the 48-hour report deadline and the 21-day report requirement
are unreasonable and commented that the upset and mainte-
nance reporting requirements of 30 TAC Chapter 101, §101.6,
concerning Upset Reporting and Recordkeeping Requirements,
and §101.7, concerning Maintenance, Start-up and Shutdown
Reporting, Recordkeeping, and Operational Requirements, ex-
empt boilers and gas turbines equipped with CEMS from re-
quirements for immediate reporting and creating records. Re-
liant suggested that the semiannual excess emission reporting
requirements are adequate to ensure that any system cap ex-
ceedances are addressed.

The specified exemptions from the upset and maintenance re-
porting requirements of §101.6 would not apply to exceedances
which occurred for other reasons, such as failure to properly
maintain control equipment or simply a failure to comply with
the system cap emission limit. Reliant is correct that the new
utility system cap requirements (including the reporting require-
ments) are borrowed from the existing source cap provisions
of the industrial category NO

x
RACT rule. The system cap af-

fords unprecedented flexibility for electric utilities to comply with
the Chapter 117 limits. The commission believes that the utili-
ties must apply this flexibility responsibly, which means that the
compliance accounting systems need to be able to determine
when the cap is exceeded in nearly real time. The most likely
times for a system cap exceedance to occur are on the hot sum-
mer days when ozone exceedances are also most likely. The
commission believes the commission’s ability to control air pol-
lution is enhanced when it knows whether exceedances of total
allowable utility NO

x
emissions have occurred within two days

after their occurrence. The commission has made no changes
in response to these comments.

The EPA said that in §117.108(h), only shutdowns after the
modeled emission inventory should be included in the source
cap. Shutdowns that occurred before could only be used
to generate credit if the previous shutdowns were carried as
existing emissions in the most recent inventory relied on for the
rate of progress plan or the attainment demonstration SIP.

The commission agrees and has revised §117.108(i) to specify
that a shutdown is creditable only if it occurred on or after
January 1, 1999. This date was selected because it is
consistent with the 1996-1998 modeling period and because
the baseline period for H

i
, the historical heat input used in the

limits of §117.108(c) is 1996-1998.

Reliant commented on §117.108(j), which states that emission
reductions from shutdowns or curtailments which have been
used for netting or offset purposes under the requirements of
Chapter 116 may not be included in the baseline for establishing
the system cap. Reliant stated that this requirement is unnec-
essary.

The commission believes that it is appropriate to clearly specify
that emission reductions from shutdowns or curtailments which
have been used for netting or offset purposes under the
requirements of Chapter 116 may not be included in the
baseline for establishing the system cap. This is necessary to
ensure that no double-counting of emission reductions occurs.
The commission has made no change in response to the
comment.

In §117.108(k), regarding an alternative way of determining
compliance with the system cap, EPA commented on the
maximum daily rate data fill-in procedure, where the rule allows
an owner or operator to show to the satisfaction of the executive
director that the actual emissions were less than maximum
emissions. The EPA stated that is unclear what replicable
procedure will be used to determine whether actual emissions
were less than maximum emissions. They said that if there
is not a replicable procedure readily apparent in the final rule,
each determination made by the executive director should be
submitted to the EPA as a source specific SIP revision.

The use of the maximum emission rate for data fill-in is a last
resort under the data substitution procedure in §117.108(k).
Requests for executive director relief are expected to be limited
because it is a last resort procedure. The commission is
open to ideas on how to develop replicable procedures for this
requirement. Establishing replicable procedures for infrequently
applied procedures is rarely straightforward and such rule
making requires full rule comment and notice. To address
the concerns expressed by EPA, the commission has revised
§117.108(k) to specify that each determination made by the
executive director shall also require approval by the EPA.

TXU recommended a new §117.108(l) which would allow
multiple ownership in a single cap if the former and new
owner or operators enter into a contract agreement to meet
the requirements of the section and operate the units with
combined NO

x
emissions in compliance with the cap. They said

it was extremely important that this rulemaking address sales
units so that construction of NO

x
controls can be maintained for

completion by the 2003 and 2005 compliance dates.

The commission believes the inclusion of two separate owners
in a single utility cap is unnecessary because the compliance
flexibility that TXU seeks is available through use of adopted
§117.570, regarding Trading. The trading section allows one
company to generate credits under the system cap and another
company to apply them to their system cap. The alternative
suggested by TXU makes it more difficult for the commission
to determine compliance because correcting problems is more
complicated when there are two entities responsible. The
commission has no control over any contract between utilities.
In response to this comment, the commission has modified the
equations in §117.570(b)(2) and (c)(1) to clarify the calculation
of system cap heat input.

In §117.203, regarding Exemptions, the EPA questioned the
rationale to exempt units installed after 1992, since the rule
preamble identified two companies that recently replaced boil-
ers, and the boilers were not subject to nonattainment new
source review (NNSR) requirements in the DFW area, since
these rules did not apply between 1992-1999. The EPA also
referenced this comment to §117.103.

The industrial boiler replacements are subject to a BACT limit
of 0.06 lb NO

x
/MMBtu, or about 50 ppm NO

x
, higher than the

adopted 30 ppm limit for the pre-1992 boilers. In developing the
new §117.206 emission limits for the attainment demonstration,
the commission retained the existing §117.203 exemption for
post- 1992 sources because it is not clear that the level of FGR
control designed to achieve the BACT limit could also meet the
SIP limit, and the two limits are relatively close, compared to
uncontrolled levels of 100 ppm or more. The commission notes
that the NO

x
NNSR requirements were in effect in DFW between

November 15, 1992 and November 2, 1995 and reinstated
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March 21, 1999. However, the net emission change from both
projects was less than NNSR trigger levels, so the NNSR rules
would not have been applied to these projects in any case.
Replacement equipment is not an issue in §117.103 because
there have been no electric utility unit replacements in DFW or
BPA since 1992. Any new units in these areas must comply
with applicable NNSR requirements.

Regarding §117.206(b), Lockheed said that the NO
x

emission
limits are pushing the limits of combustion technology and that
the new emission limits may not be achievable throughout the
operating range of the boiler. They said that recent negotiations
with leading companies in the field had produced a wide range
between emission limits claimed in their sales pitch and the
limits guaranteed under a construction contract. They said
the commission should proceed cautiously and that additional
controls may be required.

The new NO
x

emission limit for ICI boilers in DFW was
adopted about ten years ago in several air quality districts in
California and has proven to be achievable with combustion
modifications for boilers similar to the DFW ICI boilers. More
cost-effective technologies were developed as an outgrowth of
achieving compliance with the limit in California. Technological
improvements and operating experience gained in California
may be helpful to owners and operators of industrial boilers
affected by the adopted Chapter 117 emission limits. Control
techniques which focus on a total boiler approach appear
to be particularly effective in addressing the boiler operating
range. The combination of FGR to achieve NO

x
compliance

with variable speed fans and upgraded boiler operating controls
has improved fuel efficiency and combustion stability. The
retrofit NO

x
control market may be relatively small or fragmented

compared to the boiler service base, and diligence among boiler
owners or operators who must make purchasing decisions is
warranted.

In §117.213(c), TCC recommended that for consistency, the
monitoring applicability should continue to apply to the emission
unit only, not the stack configuration. They gave the example of
one large heater above the heat input threshold with two stacks,
which, under stack-based applicability, it might be claimed that
the emission monitoring requirements would not apply, since
the heat input associated with each stack might be less than
the threshold.

The estimated two additional NO
x

monitors required represent
a very modest increase in the number of required stack
monitors, and will improve the consistency of the result, that
NO

x
monitoring be required where it is reasonably cost-effective.

Cost-effectiveness is a function of the quantity of emissions
available to measure. A stack with a large effluent from the
combination of several emissions units is equally cost effective
to monitor as a stack with an equally large effluent from a single
emission unit. In the cited example of a large unit with split
stacks, the proximity of the stacks allows both streams to be
monitored by a single monitor, without significantly increasing
the cost. The commission has made no changes in response
to this comment.

In §117.223(b)(1), concerning Source Cap, the EPA commented
on the proposed alternative procedure for calculating the actual
historical average of the daily heat input in definition (B) of
H

i
for each unit included in the source cap. The rule allows

the executive director to approve another method if historical
data from 1997-1999 is not available. EPA stated that either a

replicable procedure should be included in the final rule or the
commission should submit each approval to EPA as a source-
specific SIP revision.

In new definition (B) of the heat input term H
i
in §117.223(b)(1),

the baseline heat input period is updated to 1996-1999 to make
it more convenient to obtain records to calculate the source cap
limit under the new attainment demonstration emission spec-
ifications. Requests for executive director relief are expected
to be very limited because of the updating. The commission
is open to ideas on how to develop replicable procedures for
this requirement. Establishing replicable procedures for infre-
quently applied procedures is rarely straightforward and such
rulemaking requires full rule comment and notice. To address
the concerns expressed by EPA, the commission has revised
§117.223(b)(1) to specify that each determination made by the
executive director shall also require approval by the EPA.

In §117.223, the EPA said that the proposed deletion of
§117.223(g)(6) made the rule unclear. EPA asked if the deletion
means that an owner or operator in all three ozone nonattain-
ment areas cannot use shutdowns that occurred before Septem-
ber 10, 1993 for compliance with the RACT lean-burn engine
specification. EPA said proposed new subsection (h) allows
shutdowns to be included in the source cap if they occurred af-
ter September 10, 1993 in the BPA area, and after September
1, 1997 in the DFW area. Yet subsection (i) allows shutdowns
after June 9, 1993 that are not permanent to be included in the
source cap for the DFW area, to meet the 2001 emission limit.
EPA asked that the intent be clarified for the public record.

Section §117.223(g) contains EPA’s 1993 guidance for RACT
on the use of shutdowns that occurred before the effective date
of the RACT rules. Because the lean-burn engine RACT spec-
ifications in each nonattainment area are recent requirements
that are part of the modeled attainment demonstrations for BPA
and DFW, new §117.223(h) restricts the use of shutdowns for
lean-burn engine compliance to the dates specified in subsec-
tion (h) to maintain consistency with the SIP. A similar provision
may be proposed for compliance with any lean- burn engine
emission specifications for the HGA attainment demonstration.
Subsection (i) applies to the 1993 BPA and HGA RACT require-
ments which had a compliance date of November 15, 1999 and
the 1999 DFW RACT and 2000 DFW attainment demonstration
requirements which have a compliance date of March 31, 2001.

TCC said that credits from shutdown units needs to be allowed,
beyond the use in the source cap compliance option.

The source cap ensures that the emissions from a shutdown
unit does not end up being transferred to another unit as a
result of a shift in activity from the shutdown unit to an operating
unit. The plant-wide average does not address activity levels of
equipment and does not ensure against this result. In a possible
new cap-and-trade rule, activity levels would factor into the cap,
so full credit for shutdowns could be allowed. The comment
will be addressed in future trading rules being considered in
a separate rule making effort and is outside the scope of the
current rulemaking. The commission has made no change in
response to this comment.

In §117.510 and §117.520, concerning the rule compliance
schedules, EPA said that they generally view a two-year
schedule for compliance as being as expeditious as practicable
and that the state must show why a longer compliance time is
technically and economically necessary. They said supporting
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data must be submitted with the SIP revision to meet the FCAA
requirement for expeditious compliance.

Environmental Defense said that all of the emissions reductions
required of electric generating facilities in DFW and BPA (not
two-thirds as proposed) should be achieved by May 1, 2003
unless the owner or operator can demonstrate why an extension
is necessary due to potential reliability impacts. They said EPA
requires that emissions reductions in the SIP be implemented
as expeditiously as practicable and that this is a general
requirement of the FCAA and a special condition of EPA’s
attainment date extension for DFW and BPA due to ozone
transport from Houston. They also said the Legislature and
TNRCC have heretofore interpreted "expeditious" in the case
of power plant controls to mean May 2003. This should be the
date considered expeditious for all of the DFW area controls,
unless the owner or operator of a facility can demonstrate a
hardship due to reliability concerns. If the commission has
information that justifies a two-year delay in the implementation
of a significant portion of the reductions contained in the DFW
SIP, then it should include this information in its preamble for
adoption.

Environmental Defense also said a May 2003 DFW compliance
date would be beneficial because implementing as many emis-
sion reduction measures as possible before 2003 will provide
cleaner air to area residents sooner. An individual asked re-
garding the utility rules why so long to implement? - we need
relief now. Another individual recommended changing the pro-
posed 2005 compliance date to 2001. TIP and TCC said that
the five-year reduction schedule proposed for the BPA and DFW
areas would be difficult to meet, especially if this time frame is
extended to HGA. Reliant recommended that May 1, 2007 be
the deadline for implementing controls in DFW and BPA. TIP
said that for many combustion units, a five-year or greater in-
terval between maintenance periods is common. TIP said that
it could be problematic for facilities that do not have normally
scheduled maintenance downtime until after May 2005 to com-
ply by that date. TCC said that early shutdowns and requiring
two-thirds of the reductions to be completed by 2003 would re-
sult in excess emissions from the startups and shutdowns and
create an additional economic burden for chemical plants. TCC
said that it may be more appropriate to leave the bulk of the re-
ductions in HGA to the mid-course correction phase or even as
late as the attainment year. TIP and Reliant said that the EPA
has interpreted the FCAA to allow for implementation of controls
as late as the attainment year; TIP said that this may be one
potential solution to the maintenance scheduling problem. They
also said this could allow the more costly abatement outlays to
be deferred to the later years, at which time new technological
innovations may have identified more cost-effective approaches.

The adopted compliance schedule was developed to be as
expeditious as practicable, with consideration and balancing
between competing needs for economic reasonableness and
expeditious reductions. The impact of the NO

x
RACT schedule

varies for each electric utility, but no utility had to or will have
to modify all boilers to come into compliance. In contrast,
the adopted attainment demonstration specifications will require
reductions from all boilers that are not shut down and replaced.
The adopted rules require a pace of NO

x
retrofit installation

on the utility boilers which is more rapid than the schedule
of normal major outages. The two-year compliance schedule
under NO

x
RACT was appropriate for refineries and chemical

plants because in general only a few units at each plant had

to be modified. Regarding the schedule for industrial sources
in the BPA area, industrial commenters provided data on
turnaround schedules which support the assertion made by TIP
that common maintenance intervals for the boilers and heaters
affected by the adopted rules are often five years or greater.
Forcing early outages to retrofit equipment adds significant cost
due to lost production. The phased five-year time frame, source
cap, and open market trading rules provide flexibility in finding
cost effective reductions which address the TCC’s concerns. To
some extent, TIP’s and TCC’s comments are directed toward
the upcoming rules for the HGA area, which are outside the
scope of this rulemaking. The commission will also consider
these comments in the development of the HGA point source
rules.

Beaumont Methanol, Inland, SETPMF, and an individual said
that the compliance schedule should allow one-third of the
reductions to be implemented first rather than the two-thirds
as proposed. The commenters said reversing the ratio to one-
third first and two-thirds last would allow the Field Study 2000 or
mid-course correction to determine whether the ozone benefits
from the RACT controls implemented in 1999 and upcoming
RACT controls in 2001 are sufficient for the BPA area to attain
in 2003. Beaumont Methanol said that the one-third down
and two-thirds later would allow monitoring rather than old,
questionable modeling to verify the actual need for the Phase II
controls. If the area attains in 2003, then the reductions could
be shown to be unnecessary. Beaumont Methanol also said that
the one-third-two-thirds schedule would allow them to benefit
from their early reductions and spread the cost of additional
Phase II emission controls over five years instead of just three
years. Environmental Defense said a May 2003 compliance
date for all controls will add to the number of controls in place
by 2003 whose air quality benefits can be evaluated during
the planned mid-course review of the attainment demonstration.
This will make the mid-course review process more meaningful
and robust, rather than just another modeling exercise.

The FCAA, 42 USC §7502(c) requires that the attainment
demonstration SIP must provide for implementation of all rea-
sonably available control measures as expeditiously as practi-
cable. Shifting the majority of the BPA reductions to 2005 would
not meet this requirement. The suggested tie of the reduction
schedule to the mid-course correction probably overestimates
the potential for the study to quantify benefits from the BPA
point source rules. The 2003 midcourse correction is going to
be a holistic review of the ozone problem using all the timely im-
provements in the analytic tools: modeling, monitoring, aircraft-
in-plume measurements, back trajectory analyses. The variable
nature of the ozone problem, the three- year form of the stan-
dard, and the basic science point to the conclusion that relative
progress or even compliance with the one-hour standard can’t
be demonstrated in a short time interval. The necessary re-
ductions in ozone precursors are large enough that no single
category of reductions can be singled out as the solution to the
problem. The purpose of the midcourse correction is to ensure
that the overall strategy remains effectively focused.

TCC proposed providing a procedure for sources in BPA in
which individual units can obtain an extension or exemption
on a case by case basis if the source owner or operator
can demonstrate that the reductions cannot be made due to
technical limitations, economic reasonableness, or delays in
design or construction. Environmental Defense said the owner
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or operator should be required to demonstrate the need for
extending compliance dates beyond May 2003.

Although there are existing procedures for case-by-case de-
terminations of the compliance schedule in §117.540 for the
NO

x
RACT rules, the section is not open and such a proce-

dure cannot be instated at this time. The five-year time frame,
source cap, and open market trading rules provide flexibility in
finding cost effective reductions which address the TCC’s con-
cerns. The compliance schedule was developed as a balance
between competing needs for reasonableness and expeditious
reductions.

Entergy supported the phased compliance schedule, but recom-
mended the first step for electric utilities in BPA to be equivalent
to the SB 7 requirements.

The SB 7 baseline is the 1997 annual average emission rate
for a boiler and the required control level is 0.14 lb/MMBtu;
for Entergy’s boilers in BPA, this equates to a 26% reduction.
Establishing the first phase reduction at the SB 7 level would
not achieve the desired two-thirds reductions in the first phase,
which the commission believes is necessary to satisfy the
FCAA requirement to achieve the reductions as expeditiously
as practicable.

In §117.570, regarding Trading, EPA said that the NO
x

baseline
for any source under the Chapter 117 trading rules can not
exceed the 2007 control strategies’ NO

x
emissions relied on in

the attainment demonstration. TCC said there should be more
consistency between Chapter 101 and 117 trading provisions
and that a 1997-1999 trading baseline for a cap and trade is
too restrictive. Operators should be given the option to use any
data since 1990 if supporting records are available.

The commission agrees that the trading rules in Chapters 101
and 117 could be made more consistent and is committed
to working to achieve this result in future rulemaking. The
commission agrees with the concept that emission credits
must be real and surplus at time of use. The commission
does not agree with TCC that any data since 1990 should
be used to set the trading baseline. The baselines need to
recognize the emission inventories modeled in the attainment
demonstrations to avoid double counting of emission reductions.
The commission has made no changes in response to these
comments.

Denton/Garland, the PUC, and the TCC supported innovative
approaches which will promote maximum flexibility. Reliant
said that a mass cap and trade provision may provide some
beneficial options with regard to achieving compliance with the
ozone standard. TIP said it would submit comments on trading
programs in conjunction with the agency’s ongoing efforts to
develop new trading rules. Denton/Garland recommended
developing trading rules to include trading among different types
of sources, incentives for early reductions, use of surplus credits
for future years, and bonus credits for reductions occurring
within the DFW area that can be used in the regional area.

These comments on further trading based rules are outside the
scope of the rulemaking and are being considered in separate
rulemaking efforts.

Subchapter B. COMBUSTION AT EXISTING
MAJOR SOURCES

Division 1. UTILITY ELECTRIC GENERA-
TION IN OZONE NONATTAINMENT AREAS
30 TAC §§117.101, 117.103 - 117.108, 117.111, 117.113,
117.115 - 117.117, 117.119, 117.121

STATUTORY AUTHORITY

The amendments are adopted under Texas Health and Safety
Code, TCAA, §382.011, which establishes the ability of the com-
mission to control the quality of the state’s air; §382.012, which
requires the commission to develop a general, comprehensive
plan for the proper control of the state’s air; §382.016, which
authorizes the commission to prescribe requirements for own-
ers or operators of sources to make and maintain records of
emissions measurements; §382.017, which authorizes the com-
mission to adopt rules consistent with the policy and purposes
of the TCAA; and §382.051(d), which authorizes the commis-
sion to adopt rules as necessary to comply with changes in
federal law or regulations applicable to permits under Chapter
382. The amendments are also adopted under FCAA §110, 42
USC §7410.

§117.105. Emission Specifications for Reasonably Available Control
Technology (RACT).

(a) No person shall allow the discharge into the atmosphere
from any utility boiler, steam generator, or auxiliary steam boiler,
emissions of nitrogen oxides (NO

x
) in excess of 0.26 pound per

million (MM) Btu heat input on a rolling 24-hour average and 0.20
pound per MMBtu heat input on a 30-day rolling average while firing
natural gas or a combination of natural gas and waste oil.

(b) No person shall allow the discharge into the atmosphere
from any utility boiler or steam generator, NO

x
emissions in excess

of 0.38 pound per MMBtu heat input for tangentially-fired units on
a rolling 24-hour averaging period or 0.43 pound per MMBtu heat
input for wall-fired units on a rolling 24-hour averaging period while
firing coal.

(c) No person shall allow the discharge into the atmosphere
from any utility boiler, steam generator, or auxiliary steam boiler,
NO

x
emissions in excess of 0.30 pound per MMBtu heat input on a

rolling 24-hour averaging period while firing fuel oil only.

(d) No person shall allow the discharge into the atmosphere
from any utility boiler, steam generator, or auxiliary steam boiler,
NO

x
emissions in excess of the heat input weighted average of the

applicable emission limits specified in subsections (a)-(c) of this
section on a rolling 24-hour averaging period while firing a mixture
of natural gas and fuel oil, as follows:
Figure: 30 TAC §117.105(d) (No change.)

(e) Each auxiliary steam boiler which is an affected facility
as defined by New Source Performance Standards (NSPS) 40 Code
of Federal Regulations (CFR), Part 60, Subparts D, Db, or Dc shall
be limited to the applicable NSPS NO

x
emission limit, unless the

boiler is also subject to a more stringent permit emission limit, in
which case the more stringent emission limit applies. Each auxiliary
boiler subject to an emission specification under this subsection is
not subject to the emission specifications of subsection (a) or (c) of
this section.

(f) No person shall allow the discharge into the atmosphere
from any stationary gas turbine with a megawatt (MW) rating greater
than or equal to 30 MW and an annual electric output in MW-hours
(MW-hr) of greater than or equal to the product of 2,500 hours and
the MW rating of the unit, NO

x
emissions in excess of a block one-

hour average of:
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(1) 42 parts per million by volume (ppmv) at 15% oxygen
(O

2
), dry basis, while firing natural gas; and

(2) 65 ppmv at 15% O
2
, dry basis, while firing fuel oil.

(g) No person shall allow the discharge into the atmosphere
from any stationary gas turbine used for peaking service with an
annual electric output in MW-hr of less than the product of 2,500
hours and the MW rating of the unit NO

x
emissions in excess of a

block one-hour average of:

(1) 0.20 pound per MMBtu heat input while firing natural
gas; and

(2) 0.30 pound per MMBtu heat input while firing fuel
oil.

(h) No person shall allow the discharge into the atmosphere
from any utility boiler, steam generator, or auxiliary steam boiler
subject to the NO

x
emission limits specified in subsections (a)-(e) of

this section, carbon monoxide (CO) emissions in excess of 400 ppmv
at 3.0% O

2
, dry (or alternatively, 0.30 pound per MMBtu heat input),

based on

(1) a one-hour average for units not equipped with
continuous emissions monitoring systems (CEMS) or predictive
emissions monitoring systems (PEMS) for CO; or

(2) a rolling 24-hour averaging period for units equipped
with CEMS or PEMS for CO.

(i) No person shall allow the discharge into the atmosphere
from any stationary gas turbine with a MW rating greater than or
equal to 10 MW, CO emissions in excess of a block one-hour average
of 132 ppmv at 15% O

2
, dry basis.

(j) No person shall allow the discharge into the atmosphere
from any unit subject to this section, ammonia emissions in excess
of 20 ppmv based on a block one-hour averaging period.

(k) For purposes of this subchapter, the following shall
apply:

(1) The lower of any permit NO
x

emission limit in ef-
fect on June 9, 1993 under a permit issued pursuant to Chapter 116
of this title (relating to Control of Air Pollution by Permits for New
Construction or Modification) and the NO

x
emission limits of subsec-

tions (a)-(g) of this section shall apply, except that gas-fired boilers
operating under a permit issued after March 3, 1982, with an emis-
sion limit of 0.12 pound NO

x
per MMBtu heat input, shall be limited

to that rate for the purposes of this subchapter.

(2) For any unit placed into service after June 9, 1993
and prior to the final compliance date as specified in §117.510 of this
title (relating to Compliance Schedule for Utility Electric Generation)
or approved under the provisions of §117.540 of this title (relating
to Phased Reasonably Available Control Technology (RACT)), as
functionally identical replacement for an existing unit or group of
units subject to the provisions of this chapter, the higher of any permit
NO

x
emission limit under a permit issued after June 9, 1993 pursuant

to Chapter 116 of this title and the emission limits of subsections (a)-
(g) of this section shall apply. Any emission credits resulting from the
operation of such replacement units shall be limited to the cumulative
maximum rated capacity of the units replaced. The inclusion of such
new units is an optional method for complying with the emission
limitations of §117.107 of this title. Compliance with this paragraph
does not eliminate the requirement for new units to comply with
Chapter 116 of this title.

§117.106. Emission Specifications for Attainment Demonstrations.

(a) Beaumont Port/Arthur. No person shall allow the
discharge into the atmosphere from any utility boiler located in
the Beaumont/Port Arthur ozone nonattainment area, emissions of
nitrogen oxides (NO

x
) in excess of 0.10 pound per million Btu heat

input, on a daily average, except as provided in §117.108 of this
title (relating to System Cap), or §117.570 of this title (relating to
Trading).

(b) Dallas/Fort Worth. No person shall allow the discharge
into the atmosphere from any utility boiler located in the Dallas/
Fort Worth ozone nonattainment area, emissions of NO

x
in excess of:

0.033 pound per million Btu heat input from boilers which are part of
a large DFW system, and emissions of NO

x
in excess of 0.06 pound

per million Btu heat input from boilers which are part of a small
DFW system, on a daily average, except as provided in §117.108 of
this title or §117.570 of this title. The annual heat input exemption
of §117.103(2) of this title is not applicable to a small DFW system.

(c) Related emissions. No person shall allow the discharge
into the atmosphere from any utility boiler subject to the NO

x
emission

limits specified in subsections (a) and (b) of this section:

(1) carbon monoxide (CO) emissions in excess of 400
parts per million by volume (ppmv) at 3.0% oxygen, dry (or
alternatively, 0.30 pound per MMBtu heat input), based on:

(A) a one-hour average for units not equipped with
continuous emissions monitoring systems (CEMS) or predictive
emissions monitoring systems (PEMS) for CO; or

(B) a rolling 24-hour averaging period for units
equipped with CEMS or PEMS for CO; and

(2) ammonia emissions in excess of 10 ppmv, based on
a block one-hour averaging period.

(d) Compliance flexibility.

(1) An owner or operator may use either of the following
alternative methods of compliance with the NO

x
emission specifica-

tions of this section:

(A) §117.108 of this title (relating to System Cap); or

(B) §117.570 (relating to Trading).

(2) An owner or operator may petition the executive
director for an alternative to the CO or ammonia limits of this section
in accordance with §117.121 of this title (relating to Alternative Case
Specific Specifications).

(3) Section 117.107 of this title (relating to Alternative
System-wide Emission Specifications) and §117.121 of this title
are not alternative methods of compliance with the NO

x
emission

specifications of this section.

§117.107. Alternative System-wide Emission Specifications.

(a) An owner or operator of any gaseous- or coal-fired
utility boiler or stationary gas turbine may achieve compliance with
the nitrogen oxides (NO

x
) emission limits of §117.105 of this title

(relating to Emission Specifications for Reasonably Available Control
Technology (RACT)) by achieving compliance with a system-wide
emission limitation. Any owner or operator who elects to comply
with system-wide emission limits shall reduce emissions of NO

x
from

affected units so that, if all such units were operated at their maximum
rated capacity, the system-wide emission rate from all units in the
system as defined in §117.10(11)(A) of this title would not exceed
the system-wide emission limit as defined in §117.10 of this title
(relating to Definitions).
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(1) The following units shall comply with the individual
emission specifications of §117.105 of this title and shall not be
included in the system-wide emission specification:

(A) gas turbines used for peaking service subject to
the emission limits of §117.105(g) of this title;

(B) auxiliary steam boilers subject to the emission
limits of §117.105(a), (c), (d), or (e) of this title.

(2) Coal-fired utility boilers or steam generators shall
have a separate system average under this section, limited to those
units.

(3) Oil-fired utility boilers or steam generators shall have
a separate system average under this section, limited to those units.
The emission limit assigned to each oil-fired unit in the system shall
not exceed 0.5 pound NO

x
per MMBtu based on a rolling 24-hour

average.

(b) The owner or operator shall establish enforceable emis-
sion limits for each affected unit in the system calculated in accor-
dance with the maximum rated capacity averaging in this section as
follows:

(1) for each gas-fired unit in the system, in pound per
million (MM) Btu:

(A) on a rolling 24-hour averaging period; and

(B) on a rolling 30-day averaging period;

(2) for each coal-fired unit in the system, in pound per
MMBtu on a rolling 24-hour averaging period;

(3) for stationary gas turbines, in the units of the
appropriate emission limitation of §117.105 of this title; and

(4) for each fuel oil-fired unit in the system, in pound
per MMBtu on a rolling 24-hour averaging period.

(c) An owner or operator of any gaseous and liquid fuel-fired
utility boiler, steam generator, or gas turbine shall:

(1) comply with the assigned maximum allowable emis-
sion rates for gas fuel while firing natural gas only;

(2) comply with the assigned maximum allowable emis-
sion rate for liquid fuel while firing liquid fuel only; and

(3) comply with a limit calculated as the actual heat input
weighted sum of the assigned gas-firing, 24-hour average, allowable
emission limit and the assigned liquid-firing allowable emission limit
while operating on liquid and gaseous fuel concurrently.

(d) Solely for purposes of calculating the system-wide
emission limit, the allowable mass emission rate for each affected
unit shall be calculated from the emission specifications of §117.105
of this title, as follows.

(1) The NO
x
emissions rate (in pounds per hour) for each

affected utility boiler, steam generator, or auxiliary steam boiler is the
product of its average activity level for fuel oil firing or maximum
rated capacity for gas firing and its NO

x
emission specification of

§117.105 of this title.

(2) The NO
x

emissions rate (in pounds per hour) for
each affected stationary gas turbine is the product of the in-stack
NO

x
, the turbine manufacturer’s rated exhaust flow rate (expressed in

pounds per hour at megawatt (MW) rating and International Standards
Organization (ISO) flow conditions), and (46/28)(10-6);
Figure: 30 TAC §117.107(d)(2) (No change.)

§117.108. System Cap.
(a) An owner or operator may achieve compliance with the

nitrogen oxides (NO
x
) emission limits of §117.106 of this title (re-

lating to Emission Specifications for Attainment Demonstrations) by
achieving equivalent NO

x
emission reductions obtained by compliance

with a daily and 30-day system cap emission limitation in accordance
with the requirements of this section.

(b) Each utility boiler within an electric power generating
system, as defined in §117.10 (11)(A) of this title (relating to
Definitions), that would otherwise be subject to the NO

x
emission

rates of §117.106 of this title must be included in the system cap.

(c) The system cap shall be calculated as follows.

(1) A rolling 30-day average emission cap shall be
calculated using the following equation:
Figure: 30 TAC §117.108(c)(1)

(2) A maximum daily cap shall be calculated using the
following equation:
Figure: 30 TAC §117.108(c)(2)

(3) Each utility boiler in the system cap shall be subject
to the emission limits of both paragraphs (1) and (2) of this subsection
at all times.

(d) The NO
x

emissions monitoring required by §117.113 of
this title (relating to Continuous Demonstration of Compliance) for
each utility boiler in the system cap shall be used to demonstrate
continuous compliance with the system cap.

(e) For each operating utility boiler, the owner or operator
shall use one of the following methods to provide substitute emissions
compliance data during periods when the NO

x
monitor is off- line:

(1) if the NO
x

monitor is a continuous emissions moni-
toring system (CEMS):

(A) subject to 40 CFR 75, use the missing data
procedures specified in 40 CFR 75, Subpart D (Missing Data
Substitution Procedures);

(B) subject to 40 CFR 75, Appendix E, use the
missing data procedures specified in 40 CFR 75, Appendix E, §2.5
(Missing Data Procedures);

(2) use Appendix E monitoring in accordance with
§117.113(d) of this title;

(3) if the NO
x

monitor is a predictive emissions monitor-
ing system (PEMS):

(A) use the methods specified in 40 CFR 75, Subpart
D;

(B) use calculations in accordance with §117.113(f)
of this title; or

(4) if the methods specified in paragraphs (1) - (3) are
not used, the owner or operator must use the maximum emission rate
as measured by the testing conducted in accordance with §117.111(e)
of this title (relating to Initial Demonstration of Compliance).

(f) The owner or operator of any utility boiler subject to a
system cap shall maintain daily records indicating the NO

x
emissions

and fuel usage from each utility boiler and summations of total NO
x

emissions and fuel usage for all utility boilers under the system cap
on a daily basis. Records shall also be retained in accordance with
§117.119 of this title (relating to Notification, Record keeping, and
Reporting Requirements).
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(g) The owner or operator of any utility boiler subject
to a system cap shall report any exceedance of the system cap
emission limit within 48 hours to the appropriate regional office.
The owner or operator shall then follow up within 21 days of the
exceedance with a written report to the regional office which includes
an analysis of the cause for the exceedance with appropriate data to
demonstrate the amount of emissions in excess of the applicable limit
and the necessary corrective actions taken by the company to assure
future compliance. Additionally, the owner or operator shall submit
semiannual reports for the monitoring systems in accordance with
§117.119 of this title.

(h) The owner or operator of any utility boiler subject to a
system cap shall demonstrate initial compliance with the system cap
in accordance with the schedule specified in §117.510 of this title
(relating to Compliance Schedule for Utility Electric Generation in
Ozone Nonattainment Areas).

(i) A utility boiler which is permanently retired or decom-
missioned and rendered inoperable may be included in the source
cap emission limit, provided that the permanent shutdown occurred
after January 1, 1999. The source cap emission limit is calculated in
accordance with subsection (b) of this section.

(j) Emission reductions from shutdowns or curtailments
which have been used for netting or offset purposes under the
requirements of Chapter 116 of this title may not be included in
the baseline for establishing the cap.

(k) For the purposes of determining compliance with the
source cap emission limit, the contribution of each affected utility
boiler that is operating during a startup, shutdown, or upset period
shall be calculated from the NO

x
emission rate measured by the NO

x

monitor, if operating properly. If the NO
x

monitor is not operating
properly, the substitute data procedures identified in subsection (e) of
this section must be used. If neither the NO

x
monitor nor the substitute

data procedure are operating properly, the owner or operator must use
the maximum daily rate measured during the initial demonstration of
compliance, unless the owner or operator provides data demonstrating
to the satisfaction of the executive director and the EPA that actual
emissions were less than maximum emissions during such periods.

§117.116. Final Control Plan Procedures for Attainment Demon-
stration Emission Specifications.

(a) The owner or operator of utility boilers listed in §117.101
of this title (relating to Applicability) at a major source of nitrogen
oxides (NO

x
) shall submit to the executive director a final control

report to show compliance with the requirements of §117.106
of this title (relating to Emission Specifications for Attainment
Demonstrations). The report must include:

(1) the section under which NO
x

compliance is being
established for the utility boilers within the electric generating system,
either:

(A) §117.106 of this title; or

(B) §117.108 of this title (relating to System Cap);
and as applicable,

(C) §117.570 of this title (relating to Trading);

(2) the methods of control of NO
x

emissions for each
unit;

(3) the emissions measured by testing required in
§117.111 of this title (relating to Initial Demonstration of Compli-
ance);

(4) the submittal date, and whether sent to the Austin or
the regional office (or both), of any compliance stack test report or
relative accuracy test audit report required by §117.111 of this title
which is not being submitted concurrently with the final compliance
report; and

(5) the specific rule citation for any utility boiler with a
claimed exemption from the emission specification of §117.106 of
this title.

(b) For sources complying with §117.108 of this title, in
addition to the requirements of subsection (a) of this section, the
owner or operator shall submit:

(1) the calculations used to calculate the 30-day average
and maximum daily system cap allowable emission rates;

(2) a list containing, for each unit in the cap:

(A) the average daily heat input H
i

specified in
§117.108(c)(1) of this title;

(B) the maximum daily heat input H
mi

specified in
§117.108(c)(2) of this title;

(C) the method of monitoring emissions; and

(D) the method of providing substitute emissions data
when the NO

x
monitoring system is not providing valid data; and

(3) an explanation of the basis of the values of H
i

and
H

mi
.

(c) The report must be submitted by the applicable date
specified for final control plans in §117.510 of this title (relating
to Compliance Schedule For Utility Electric Generation in Ozone
Nonattainment Areas). The plan must be updated with any emission
compliance measurements submitted for units using continuous
emissions monitoring system or predictive emissions monitoring
system and complying with the system cap rolling 30-day average
emission limit, according to the applicable schedule given in §117.510
of this title.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002870
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: May 11, 2000
Proposal publication date: December 31, 1999
For further information, please call: (512) 239-6087

♦ ♦ ♦
30 TAC §117.109

STATUTORY AUTHORITY

The repeal is adopted under the TCAA, Texas Health and Safety
Code, §382.011, concerning General Powers and Duties, which
provides the commission with the authority to establish the level
of quality to be maintained in the state’s air and the authority
to control the quality of the state’s air; §382.017, concerning
Rules, which provides the commission with the authority to
adopt rules consistent with the policy and purposes of the
TCAA; and §382.012, concerning State Air Control Plan, which
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requires the commission to develop plans for protection of the
state’s air.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002872
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: May 11, 2000
Proposal publication date: December 31, 1999
For further information, please call: (512) 239-6087

♦ ♦ ♦
Division 3. INDUSTRIAL, COMMERCIAL,
AND INSTITUTIONAL COMBUSTION
SOURCES IN OZONE NONATTAINMENT AR-
EAS
30 TAC §§117.201, 117.203, 117.205 - 117.209, 117.211,
117.213, 117.215 - 117.217, 117.219, 117.221, 117.223

STATUTORY AUTHORITY

The amendments are adopted under Texas Health and Safety
Code, TCAA, §382.011, which establishes the ability of the com-
mission to control the quality of the state’s air; §382.012, which
requires the commission to develop a general, comprehensive
plan for the proper control of the state’s air; §382.016, which au-
thorizes the commission to prescribe requirements for owners
or operators of sources to make and maintain records of emis-
sions measurements; §382.017, which authorizes the commis-
sion to adopt rules consistent with the policy and purposes of
the TCAA; and §382.051(d), which authorizes the commission
to adopt rules as necessary to comply with changes in federal
law or regulations applicable to permits under Chapter 382.

§117.216. Final Control Plan Procedures for Attainment Demon-
stration Emission Specifications.

(a) The owner or operator of units listed in §117.206 of this
title (relating to Emission Specifications for Attainment Demonstra-
tions) at a major source of nitrogen oxides (NO

x
) shall submit a final

control report to show compliance with the requirements of §117.206
of this title. The report must include:

(1) the section under which NO
x

compliance is being
established, either:

(A) Section 117.206 of this title;

(B) Section 117.223 of this title (relating to Source
Cap); or

(C) Section 117.570 of this title (relating to Trading);

(2) the method of control of NO
x

emissions for each unit;

(3) the emissions measured by testing required in
§117.211 of this title (relating to Initial Demonstration of Compli-
ance);

(4) the submittal date, and whether sent to the Austin or
the regional office (or both), of any compliance stack test report or
relative accuracy test audit report required by §117.211 of this title

which is not being submitted concurrently with the final compliance
report; and

(5) the specific rule citation for any unit with a claimed
exemption from the emission specification of §117.206 of this title.

(b) For sources complying with §117.223 of this title, in
addition to the requirements of subsection (a) of this section, the
owner or operator shall submit:

(1) the calculations used to calculate the 30-day average
and maximum daily source cap allowable emission rates;

(2) a list containing, for each unit in the cap:

(A) the average daily heat input H
i

specified in
§117.223(b)(1) and (k) or (l) of this title;

(B) the maximum daily heat input H
mi

specified in
§117.223(b)(2) and (k) or (l) of this title;

(C) the method of monitoring emissions; and

(D) the method of providing substitute emissions data
when the NO

x
monitoring system is not providing valid data; and

(3) an explanation of the basis of the values of H
i

and
H

mi
.

(c) The report must be submitted to the executive director
by the applicable date specified for final control plans in §117.520(a)
or (b) of this title (relating to Compliance Schedule For Industrial,
Commercial, and Institutional Combustion Sources in Ozone Nonat-
tainment Areas). The plan must be updated with any emission com-
pliance measurements submitted for units using continuous emissions
monitoring system or predictive emissions monitoring system and
complying with the source cap rolling 30-day average emission limit,
according to the applicable schedule given in §117.520 of this title.

§117.223. Source Cap.

(a) An owner or operator may achieve compliance with the
nitrogen oxides (NO

x
) emission limits of §117.205 of this title (re-

lating to Emission Specifications for Reasonably Available Control
Technology (RACT)) or §117.206 of this title (relating to Emission
Specifications for Attainment Demonstrations), by achieving equiva-
lent NO

x
emission reductions obtained by compliance with a source

cap emission limitation in accordance with the requirements of this
section. Each equipment category at a source whose individual emis-
sion units would otherwise be subject to the NO

x
emission limits

of §117.205 or §117.206 of this title may be included in the source
cap. Any equipment category included in the source cap shall include
all emission units belonging to that category. Equipment categories
include, but are not limited to, the following: steam generation, elec-
trical generation, and units with the same product outputs, such as
ethylene cracking furnaces. All emission units not included in the
source cap shall comply with the requirements of §§117.205,117.206,
or §117.207 (relating to Alternative Plant-wide Emission Specifica-
tions) of this title.

(b) The source cap allowable mass emission rate shall be
calculated as follows.

(1) A rolling 30-day average emission cap shall be
calculated for all emission units included in the source cap using
the following equation:
Figure: 30 TAC §117.223(b)(1)

(2) A maximum daily cap shall be calculated for all
emission units included in the source cap using the following
equation:
Figure 30 TAC §117.223(b)(2) (No change.)
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(3) Each emission unit included in the source cap shall
be subject to the requirements of both paragraphs (1) and (2) of this
subsection at all times.

(4) The owner or operator at its option may include any
of the entire classes of exempted units listed in §117.207(f) of this
title in a source cap. For compliance with §117.205(a)-(d) of this title,
such units shall be required to reduce emissions available for use in
the cap by an additional amount calculated in accordance with the
United States Environmental Protection Agency’s proposed Economic
Incentive Program rules for offset ratios for trades between RACT and
non-RACT sources, as published in the February 23, 1993, Federal
Register (58 FR 11110).

(5) For stationary internal combustion engines, the source
cap allowable emission rate shall be calculated in lbs per hour using
the procedures specified in §117.207(g)(2) of this title.

(6) For stationary gas turbines, the source cap allowable
emission rate shall be calculated in lbs per hour using the procedures
specified in §117.207(g)(3) of this title.

(c) The owner or operator who elects to comply with this
section shall:

(1) for each unit included in the source cap, either:

(A) install, calibrate, maintain, and operate a continu-
ous exhaust NO

x
monitor, carbon monoxide (CO) monitor, an oxygen

(O
2
) (or carbon dioxide (CO

2
)) diluent monitor, and a totalizing fuel

flow meter in accordance with the requirements of §117.213 of this
title (relating to Continuous Demonstration of Compliance). The re-
quired continuous emissions monitoring systems (CEMS) and fuel
flow meters shall be used to measure NO

x
, CO, and O

2
(or CO

2
)

emissions and fuel use for each affected unit and shall be used to
demonstrate continuous compliance with the source cap;

(B) install, calibrate, maintain, and operate a predic-
tive emissions monitoring system (PEMS) and a totalizing fuel flow
meter in accordance with the requirements of §117.213 of this title.
The required PEMS and fuel flow meters shall be used to measure
NO

x
, CO, and O

2
(or CO

2
) emissions and fuel flow for each affected

unit and shall be used to demonstrate continuous compliance with the
source cap; or

(C) for units not subject to continuous monitoring
requirements and units belonging to the equipment classes listed
in §117.207(f) of this title, the owner or operator may use the
maximum emission rate as measured by hourly emission rate testing
conducted in accordance with §117.211(e) of this title (relating to
Initial Demonstration of Compliance) in lieu of CEMS or PEMS.
Emission rates for these units shall be limited to the maximum
emission rates obtained from testing conducted under §117.211(e)
of this title.

(2) For each operating unit equipped with CEMS, the
owner or operator shall either use a PEMS pursuant to §117.213
of this title, or the maximum emission rate as measured by hourly
emission rate testing conducted in accordance with §117.211(e) of
this title, to provide emissions compliance data during periods when
the CEMS is off-line. The methods specified in 40 CFR 75.46 shall
be used to provide emissions substitution data for units equipped with
PEMS.

(d) The owner or operator of any units subject to a source
cap shall maintain daily records indicating the NO

x
emissions from

each source and the total fuel usage for each unit and include a total
NO

x
emissions summation and total fuel usage for all units under

the source cap on a daily basis. Records shall also be retained in

accordance with §117.219 of this title (relating to Notification, Record
keeping, and Reporting Requirements).

(e) The owner or operator of any units operating under this
provision shall report any exceedance of the source cap emission
limit within 48 hours to the appropriate regional office. The owner
or operator shall then follow up within 21 days of the exceedance
with a written report which includes an analysis of the cause for
the exceedance with appropriate data to demonstrate the amount
of emissions in excess of the applicable limit and the necessary
corrective actions taken by the company to assure future compliance.
Additionally, the owner or operator shall submit semiannual reports
for the monitoring systems in accordance with §117.219 of this title.

(f) The owner or operator shall demonstrate initial compli-
ance with the source cap in accordance with the schedule specified in
§117.520 of this title (relating to Compliance Schedule for Industrial,
Commercial, and Institutional Combustion Sources in Ozone Nonat-
tainment Areas).

(g) For compliance with §117.205(a)-(d) of this title by
November 15, 1999, a unit which has operated since November 15,
1990, and has since been permanently retired or decommissioned
and rendered inoperable prior to June 9, 1993, may be included in
the source cap emission limit under the following conditions.

(1) the unit shall have actually operated since November
15, 1990;

(2) for purposes of calculating the source cap emission
limit, the applicable emission limit for retired units shall be calculated
in accordance with subsection (b) of this section;

(3) The actual heat input shall be calculated according
to subsection (b)(1) of this section. If the unit was not in service
24 consecutive months between January 1, 1990, and June 9, 1993,
the actual heat input shall be the average daily heat input for the
continuous time period that the unit was in service, plus one standard
deviation of the average daily heat input for that period. The
maximum heat input shall be the maximum heat input, as certified to
the executive director, allowed or possible (whichever is lower) in a
24-hour period.

(4) the owner or operator shall certify the unit’s opera-
tional level and maximum rated capacity; and

(5) emission reductions from shutdowns or curtailments
which have not been used for netting or offset purposes under the
requirements of Chapter 116 of this title or have not resulted from
any other state or federal requirement may be included in the baseline
for establishing the cap.

(h) For compliance with §117.205(e) or §117.206 of this
title, a unit which has been permanently retired or decommissioned
and rendered inoperable may be included in the source cap under the
following conditions:

(1) shutdowns must have occurred after the following
dates:

(A) September 10, 1993, in the Beaumont/Port Arthur
ozone nonattainment area.

(B) September 1, 1997, in the Dallas/Fort Worth
ozone nonattainment area.

(2) the source cap emission limit for retired units is
calculated in accordance with subsection (b) of this section;

(3) The actual heat input shall be calculated according
to subsection (b)(1) of this section. If the unit was not in service
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24 consecutive months between January 1, 1997, and December 31,
1999, the actual heat input shall be the average daily heat input for the
continuous time period that the unit was in service, consistent with
the heat input used to represent the unit’s emissions in the attainment
demonstration modeling inventory. The maximum heat input shall
be the maximum heat input, as certified to the executive director,
allowed or possible (whichever is lower) in a 24-hour period.

(4) the owner or operator shall certify the unit’s opera-
tional level and maximum rated capacity; and

(5) emission reductions from shutdowns or curtailments
which have been used for netting or offset purposes under the
requirements of Chapter 116 of this title may not be included in
the baseline for establishing the cap.

(i) A unit which has been shut down and rendered inoperable
after June 9, 1993, but not permanently retired, should be identified
in the initial control plan and may be included in the source cap to
comply with the NO

x
emission specifications of this division:

(1) applicable in the Houston/Galveston or Beaumont/
Port Arthur ozone nonattainment areas, required by November 15,
1999; or

(2) applicable in the Dallas/Fort Worth ozone nonattain-
ment area, required by March 31, 2001.

(j) An owner or operator who chooses to use the source
cap option shall include in the initial control plan, if required to
be filed under §117.209 of this title (relating to Initial Control Plan
Procedures), a plan for initial compliance. The owner or operator
shall include in the initial control plan the identification of the
election to use the source cap procedure as specified in this section
to achieve compliance with this section and shall specifically identify
all sources that will be included in the source cap. The owner or
operator shall also include in the initial control plan the method
of calculating the actual heat input for each unit included in the
source cap, as specified in subsection (b)(1) of this section. An
owner or operator who chooses to use the source cap option shall
include in the final control plan procedures of §117.215 of this title
(relating to Final Control Plan Procedures for Reasonably Available
Control Technology) the information necessary under this section to
demonstrate initial compliance with the source cap.

(k) For the purposes of determining compliance with the
source cap emission limit, the contribution of each affected unit
that is operating during a startup, shutdown, or upset period shall
be calculated from the NO

x
emission rate, as measured by the

initial demonstration of compliance, for that unit, unless the owner
or operator provides data demonstrating to the satisfaction of the
executive director that actual emissions were less than maximum
emissions during such periods.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002871
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: May 11, 2000
Proposal publication date: December 31, 1999
For further information, please call: (512) 239-6087

♦ ♦ ♦

Subchapter E. ADMINISTRATIVE PROVI-
SIONS
30 TAC §§117.510, 117.520, 117.570

STATUTORY AUTHORITY

The amendments are adopted under Texas Health and Safety
Code, TCAA, §382.011, which establishes the ability of the com-
mission to control the quality of the state’s air; §382.012, which
requires the commission to develop a general, comprehensive
plan for the proper control of the state’s air; §382.016, which au-
thorizes the commission to prescribe requirements for owners
or operators of sources to make and maintain records of emis-
sions measurements; §382.017, which authorizes the commis-
sion to adopt rules consistent with the policy and purposes of
the TCAA; and §382.051(d), which authorizes the commission
to adopt rules as necessary to comply with changes in federal
law or regulations applicable to permits under Chapter 382.

§117.520. Compliance Schedule For Industrial, Commercial, and
Institutional Combustion Sources in Ozone Nonattainment Areas.

(a) The owner or operator of each commercial, institutional,
and industrial source in the Beaumont/Port Arthur ozone nonattain-
ment area shall comply with the requirements of Subchapter B, Divi-
sion 3 of this chapter (relating to Industrial, Commercial, and Institu-
tional Combustion Sources in Ozone Nonattainment Areas) as soon
as practicable, but no later than the dates specified in this subsection.

(1) Reasonably available control technology (RACT)
. The owner or operator shall for all units, comply with the
requirements of Subchapter B, Division 3 of this chapter, except
as specified in paragraph (2) (relating to lean-burn engines) and
paragraph (3) of this subsection (relating to emission specifications for
attainment demonstration), by November 15, 1999 (final compliance
date) and submit to the executive director:

(A) for units operating without continuous emissions
monitoring system (CEMS) or predictive emissions monitoring sys-
tems (PEMS), the results of applicable tests for initial demonstration
of compliance as specified in §117.211 of this title (relating to Ini-
tial Demonstration of Compliance) ; by April 1, 1994, or as early as
practicable, but in no case later than November 15, 1999;

(B) for units operating with CEMS or PEMS in
accordance with §117.213 of this title (relating to Continuous
Demonstration of Compliance), the results of:

(i) the applicable CEMS or PEMS perfor-
mance evaluation and quality assurance procedures as specified in
§117.213(e)(1)(A)-(B) and (f)(3)-(5)(A) of this title; and

(ii) the applicable tests for the initial demonstra-
tion of compliance as specified in §117.211 of this title;

(iii) no later than:

(I) November 15, 1999, for units complying
with the nitrogen oxides (NO

x
) emission limit on an hourly average;

and

(II) January 15, 2000, for units complying with
the NO

x
emission limit on a rolling 30-day average;

(C) a final control plan for compliance in accordance
with §117.215 of this title (relating to Final Control Plan Procedures),
no later than November 15, 1999; and

(D) the first semiannual report required by
§117.219(d) or (e) of this title (relating to Notification, Recordkeep-
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ing, and Reporting Requirements), covering the period November
15, 1999 through December 31, 1999, no later than January 31,
2000; and

(2) Lean-burn engines. The owner or operator shall
for each lean-burn, stationary, reciprocating internal combustion
engine subject to §117.205(e) of this title (relating to Emission
Specifications), comply with the requirements of Subchapter B,
Division 3 of this chapter for those engines as soon as practicable,
but no later than November 15, 2001 (final compliance date for lean-
burn engines) ; and

(A) no later than November 15, 2001, submit a
revised final control plan which contains:

(i) the information specified in §117.215 of this
title as it applies to the lean-burn engines; and

(ii) any other revisions to the source’s final control
plan as a result of complying with the lean-burn engine emission
specifications; and

(B) no later than January 31, 2002, submit the first
semiannual report required by §117.219(e) of this title covering the
period November 15, 2001 through December 31, 2001.

(3) Emission specifications for attainment demonstration.
The owner or operator shall comply with the requirements of
§117.206(a) of this title (relating to Emission Specifications for
Attainment Demonstrations) as soon as practicable, but no later than

(A) May 1, 2003, demonstrate that at least two-thirds
of the NO

x
emission reductions required by §117.206(a) of this title

have been accomplished, as measured either by

(i) the total number of units required to reduce
emissions in order to comply with §117.206(a) of this title using direct
compliance with the emission specifications, counting only units still
required to reduce after the effective date of §117.206(a) of this title;
or

(ii) the total amount of emissions reductions re-
quired to comply with §117.206(a) of this title using the alternative
methods to comply, either:

(I) §117.207 of this title (relating to Alternative
Plant-Wide Emission Specifications) ;

(II) §117.223 of this title (relating to Source
Cap), or

(III) §117.570 of this title (relating to Trading)
;

(B) May 1, 2003, submit to the executive director:

(i) identification of enforceable emission limits
which satisfy the conditions of subparagraph (A) of this paragraph;

(ii) for units operating without CEMS or PEMS
or for units operating with CEMS or PEMS and complying with the
NO

x
emission limit on an hourly average, the results of applicable

tests for initial demonstration of compliance as specified in §117.211
of this title;

(iii) for units newly operating with CEMS
or PEMS to comply with the monitoring requirements of
§117.213(c)(1)(C) of this title or §117.223 of this title, the applicable
CEMS or PEMS performance evaluation and quality assurance
procedures as specified in §117.213(e)(1)(A)-(B) and (f)(3)-(5)(A)
of this title;

(iv) the information specified in §117.216 of
this title (relating to Final Control Plans Procedures for Attainment
Demonstration Emission Specifications) ; and

(v) any other revisions to the source’s final control
plan as a result of complying with the emission specifications
§117.206(a) of this title;

(C) July 31, 2003, submit to the executive director:

(i) the applicable tests for the initial demonstration
of compliance as specified in §117.211 of this title, for units
complying with the NO

x
emission limit on a rolling 30-day average;

and

(ii) the first semiannual report required by
§117.213(c)(1)(C), §117.219(e), and §117.223(e) of this title,
covering the period May 1, 2003 through June 30, 2003;

(D) May 1, 2005, comply with §117.206(a) of this
title;

(E) May 1, 2005, submit a revised final control plan
which contains:

(i) a demonstration of compliance with
§117.206(a) of this title;

(ii) the information specified in §117.216 of this
title; and

(iii) any other revisions to the source’s final
control plan as a result of complying with the emission specifications
§117.206(a) of this title; and

(F) July 31, 2005, submit to the executive director
the applicable tests for the initial demonstration of compliance as
specified in §117.211 of this title, if using the 30-day average source
cap NO

x
emission limit to comply with the emission specifications

§117.206(a) of this title.

(b) The owner or operator of each commercial, institutional,
and industrial source in the Dallas/Fort Worth ozone nonattainment
area shall comply with the requirements of Subchapter B, Division
3 of this chapter as soon as practicable, but no later than March 31,
2002 (final compliance date) . The owner or operator shall:

(1) install all NO
x

abatement equipment and implement
all NO

x
control techniques no later than March 31, 2002; and

(2) submit to the executive director:

(A) for units operating without CEMS or PEMS, the
results of applicable tests for initial demonstration of compliance as
specified in §117.211 of this title as early as practicable, but in no
case later than March 31, 2002;

(B) for units operating with CEMS or PEMS in
accordance with §117.213 of this title, the results of:

(i) the applicable CEMS or PEMS perfor-
mance evaluation and quality assurance procedures as specified in
§117.213(e)(1)(A)-(B) and (f)(3)-(5)(A) of this title; and

(ii) the applicable tests for the initial demonstra-
tion of compliance as specified in §117.211 of this title;

(iii) no later than:

(I) March 31, 2002, for units complying with
the NO

x
emission limit on an hourly average; and

(II) May 31, 2002, for units complying with
the NO

x
emission limit on a rolling 30-day average;
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(C) a final control plan for compliance in accordance
with §117.215 of this title, no later than March 31, 2002; and

(D) the first semiannual report required by
§117.219(d) or (e) of this title, covering the period March 31, 2002
through June 30, 2002, no later than July 31, 2002.

(c) The owner or operator of each commercial, institutional,
and industrial source in the Houston/Galveston ozone nonattainment
area shall comply with the requirements of Subchapter B, Division
3 of this chapter as soon as practicable, but no later than November
15, 1999 (final compliance date) . The owner or operator shall:

(1) submit a plan for compliance in accordance with
§117.209 of this title (relating to Initial Control Plan Procedures)
according to the following schedule:

(A) for major sources of NO
x
which have units subject

to emission specifications under this chapter, submit an initial control
plan for all such units no later than April 1, 1994;

(B) for major sources of NO
x

which have no units
subject to emission specifications under this chapter, submit an initial
control plan for all such units no later than September 1, 1994; and

(C) for major sources of NO
x

subject to either
subparagraphs (A) or (B) of this paragraph, submit the information
required by §117.209(c)(6), (7), and (9) of this title no later than
September 1, 1994;

(2) install all NO
x

abatement equipment and implement
all NO

x
control techniques no later than November 15, 1999;

(3) submit to the executive director:

(A) for units operating without CEMS or PEMS, the
results of applicable tests for initial demonstration of compliance as
specified in §117.211 of this title; by April 1, 1994, or as early as
practicable, but in no case later than November 15, 1999;

(B) for units operating with CEMS or PEMS in
accordance with §117.213 of this title, submit the results of:

(i) the applicable CEMS or PEMS perfor-
mance evaluation and quality assurance procedures as specified in
§117.213(e)(1)(A) and (B) and (f)(3)-(5)(A) of this title; and

(ii) the applicable tests for the initial demonstration
of compliance as specified in §117.211 of this title;

(iii) no later than:

(I) November 15, 1999, for units complying
with the NO

x
emission limit on an hourly average; and

(II) January 15, 2000, for units complying with
the NO

x
emission limit on a rolling 30-day average;

(C) a final control plan for compliance in accordance
with §117.215 of this title, no later than November 15, 1999; and

(D) the first semiannual report required by
§117.219(d) or (e) of this title, covering the period November 15,
1999, through December 31, 1999, no later than January 31, 2000.

§117.570. Trading.

(a) An owner or operator may reduce the amount of
emission reductions required by §117.105 or §117.205 of this
title (relating to Emission Specifications for Reasonably Available
Control Technology (RACT)), §117.106 or §117.206 of this title
(relating to Emission Specifications for Attainment Demonstrations),
§117.107 of this title (relating to Alternative System-Wide Emission
Specifications), §117.207 of this title (relating to Alternative Plant-

Wide Emission Specifications), §117.108 of this title (relating to
System Cap), or §117.223 of this title (relating to Source Cap)
by obtaining an emission reduction credit (ERC), mobile emission
reduction credit (MERC), discrete emission reduction credit (DERC),
or mobile discrete emission reduction credit (MDERC) established in
accordance with this section and §101.29 of this title (relating to
Emission Credit Banking and Trading). Any ERCs or DERCs for
nitrogen oxides (NO

x
) generated under the provisions of §101.29 of

this title used for the purposes of this chapter become subject to the
limitations and provisions of this section. For the purposes of this
section, the term "RC" refers to an ERC, MERC, DERC, or MDERC
whichever is applicable.

(b) Reduction credits (RCs) shall be generated as follows.

(1) For sources not subject to the emission specifications
of §§117.105, 117.205, or 117.206 of this title, creditable RCs
used to meet compliance with those sections shall be established in
accordance with the following requirements:

(A) The source shall use emissions test data to
establish the actual emissions baseline in accordance with the testing
requirements of §117.209(b) of this title (relating to Initial Control
Plan Procedures), or §117.111 or §117.211 of this title (relating
to Initial Demonstration of Compliance), as applicable. The actual
emissions baseline is defined as the actual annual emissions, in tons
per year, from a source determined by use of data representative of
actual operations:

(i) in 1990 or later, for compliance with emission
specifications required for reasonably available control technology
under §117.105 or §117.205(a)-(d) of this title;

(ii) after September 10, 1993 for compliance with
emission specifications required for the Beaumont/Port Arthur ozone
attainment demonstration under §§117.106, 117.205(e), or 117.206
of this title;

(iii) after 1997 for compliance with emission
specifications required for the Dallas/Fort Worth ozone attainment
demonstration under §117.106 or §117.206 of this title;

(iv) assuming full compliance with all applicable
state and federal rules and regulations;

(B) If the source creating the RC has been shut down
or irreversibly changed, the source shall use the best available data and
good engineering practice to establish the actual emissions baseline.

(2) For sources subject to the emission specifications of
§§117.105, 117.106, 117.205, or 117.206 of this title, creditable RCs
shall be calculated using the following equations:
Figure: 30 TAC §117.570(b)(2)

(3) RCs from shutdown units may be generated only by
units participating in a source cap in accordance with §117.223 of
this title.

(4) For units participating in a source cap in accordance
with §117.223 of this title, creditable RCs may be generated only
under the following conditions:

(A) The source cap allowable must be reduced by the
amount of any creditable ERCs claimed for the unit or units, and

(B) the actual historical average of the daily heat input
for the unit or units may not include one standard deviation of the
actual average daily heat input for the period for which creditable
reductions are claimed.

(c) Reduction credits shall be used as follows.
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(1) An owner or operator complying with §117.223 of
this title may reduce the amount of emission reductions otherwise
required by complying with the following equations instead of the
equations in §117.223(b)(1) and (2) of this title.
Figure: 30 TAC §117.570(c)(1)

(2) An owner or operator complying with §§117.105,
117.106, 117.107, 117.205, 117.206, §117.207 of this title may
reduce the amount of emission reduction otherwise required by those
sections for a unit or units at a major source by complying with
individual unit emission limits calculated from the following equation:
Figure: 30 TAC §117.570(c)(2)

(3) RCs from shutdown units may be used only by units
participating in a source cap in accordance with §117.223 of this title.

(d) Any lower NO
x
emission specification established by rule

or permit for the unit or units generating an ERC shall require the user
of the ERC to obtain an approved new reduction credit or otherwise
reduce emissions prior to the effective date of such rule or permit
change. For units using an ERC in accordance with this section
which are subject to new, more stringent rule or permit limitations,
the owner or operator using the ERC shall submit a revised final
control plan to the executive director in accordance with §117.117
or §117.217 of this title (relating to Revision of Final Control Plan)
to revise the basis for compliance with the emission specifications
of this chapter. The owner or operator using the ERC shall submit
the revised final control plan as soon as practicable, but no later than
90 days prior to the effective date of the new, more stringent rule
or permit limitations. In addition, the owner or operator of a unit
generating the ERC shall submit a revised registration application to
the executive director, in accordance with subsection (e)(1) of this
section, within 90 days prior to the effective date of any new, more
stringent rule or permit limitations affecting that unit. If a more
stringent NO

x
emission specification is established by rule or permit

for the unit or units generating the ERC, the value of the ERC shall
be recalculated as follows:
Figure: 30 TAC §117.570(d)

(e) The RC program established by this section shall be
administered as follows:

(1) For emission units subject to the emission specifica-
tions of this chapter, which generate ERCs, MERCs, DERCs, or
MDERCs and for which the owner or operator elects to comply
with the individual emission specifications of §§117.105, 117.106,
117.107, 117.205, 117.206, or 117.207 of this title, the enforceable
emission limit R

Bj
shall be calculated using the maximum rated ca-

pacity.

(2) For emission units subject to the emission specifi-
cations of this chapter, which generate ERCs, MERCs, DERCs, or
MDERCs, and for which the owner or operator elects to achieve com-
pliance using §117.223 of this title, the enforceable emission limit R

Bj

shall be substituted for R
j
in the source cap allowable mass emission

rate equations of §117.223(b)(1) and (2) of this title, and those al-
lowable rates shall be the enforceable limits for those sources.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002873
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission

Effective date: May 11, 2000
Proposal publication date: December 31, 1999
For further information, please call: (512) 239-6087

♦ ♦ ♦
30 TAC §117.601

STATUTORY AUTHORITY

The repeal is adopted under the Texas Health and Safety Code,
Texas Clean Air Act (TCAA), §382.011, concerning General
Powers and Duties, which provides the commission with the
authority to establish the level of quality to be maintained in
the state’s air and the authority to control the quality of the
state’s air; §382.017, concerning Rules, which provides the
commission with the authority to adopt rules consistent with the
policy and purposes of the TCAA; and §382.012, concerning
State Air Control Plan, which requires the commission to
develop plans for protection of the state’s air.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002874
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: May 11, 2000
Proposal publication date: December 31, 1999
For further information, please call: (512) 239-6087

♦ ♦ ♦
Chapter 117. CONTROL OF AIR POLLUTION
FROM NITROGEN COMPOUNDS

Subchapter D. SMALL COMBUSTION
SOURCES

Division 1. WATER HEATERS, SMALL BOIL-
ERS, AND PROCESS HEATERS
30 TAC §§117.460, 117.461, 117.463, 117.465, 117.467,
117.469

The Texas Natural Resource Conservation Commission
(commission or TNRCC) adopts new §§117.460, 117.461,
117.463, 117.465, 117.467, and 117.469, concerning Water
Heaters, Small Boilers, and Process Heaters. Sections
117.460, 117.465, and 117.467 are adopted with changes to
the proposed text as published in the December 31, 1999,
issue of the Texas Register (24 TexReg 12007). Sections
117.461, 117.463, and 117.469 are adopted without changes
and will not be republished.

The commission adopts these revisions to Chapter 117, con-
cerning Control of Air Pollution from Nitrogen Compounds, and
to the State Implementation Plan (SIP) in order to reduce ni-
trogen oxide (NO

x
) emissions from new natural gas-fired water

heaters, small boilers, and process heaters sold and installed in
Texas. Because of regional transport, the commission believes
that this rulemaking will reduce ozone in ozone attainment ar-
eas, ozone near-nonattainment areas, and in combination with
other emission reduction rules, is a necessary and essential
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component of the one- hour attainment demonstration for ozone
nonattainment areas.

The adopted new sections have been placed in Subchapter D,
concerning Small Combustion Sources. In separate rulemaking
published in this issue of the Texas Register, the commission
renumbered the existing Subchapter D, concerning Administra-
tive Provisions, as Subchapter E.

The new sections are one element of the Dallas/Fort Worth
(DFW) Attainment Demonstration SIP and were developed at
the request of the North Texas Clean Air Steering Committee,
which represents the DFW ozone nonattainment area. The
purpose of these rules is to reduce NO

x
emissions from new

water heaters, small boilers, and process heaters as part of
the control strategy to reduce emissions of ozone precursors
in order for the DFW ozone nonattainment area to be able to
demonstrate attainment with the National Ambient Air Quality
Standards (NAAQS) for ground-level ozone.

In addition, the revisions are one element of a new combined
strategy to meet the NAAQS for ground-level ozone. The
purpose of the strategy is to reduce overall background levels
of ozone in order to assist in keeping ozone attainment areas
and near-nonattainment areas in compliance with the federal
ozone standards. The new strategy is also necessary to
help the Beaumont/Port Arthur (BPA), DFW, and Houston/
Galveston (HGA) ozone nonattainment areas as defined in 30
TAC §101.1, concerning Definitions, move closer to reaching
attainment with the ozone NAAQS. The strategy takes into
account recent science that shows that regional approaches
may provide improved control of air pollution. In particular, staff
has conducted photochemical grid modeling which indicates
that NO

x
controls in east and central Texas will reduce peak one-

hour ozone in much of the region. Additional details concerning
the need for a regional strategy are as follows.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES

The DFW ozone nonattainment area, an area defined by Collin,
Dallas, Denton, and Tarrant Counties, was originally designated
"moderate" under the Federal Clean Air Act (FCAA) Amend-
ments of 1990 (42 United States Code (USC)) and thus was
required to attain the one-hour NAAQS for ozone by Novem-
ber 15, 1996. As required by the FCAA, the state submitted
an attainment demonstration plan in 1994 which projected at-
tainment of the ozone NAAQS by 1996. This plan was based
on a volatile organic compound (VOC) reduction strategy. DFW
did not attain the ozone NAAQS in 1996. The United States
Environmental Protection Agency (EPA) is authorized to redes-
ignate an area to the next higher classification ("bump up") if
the area fails to attain by the required date. In March 1998, in
accordance with 42 USC, §7511(b)(2), the EPA reclassified the
DFW area from moderate to serious, based on monitored ex-
ceedances of the ozone NAAQS between 1994 and 1996. The
reclassification required the state to submit a revised SIP that
demonstrates that the ozone NAAQS will be met in DFW by
November 15, 1999. Because the DFW area continued to ex-
ceed the ozone NAAQS in 1999, the EPA may bump up the
area to the severe classification. Regardless, the EPA and 42
USC, §7410 and §7502(a)(2), require the state to submit a re-
vised SIP which demonstrates that the area will attain the ozone
NAAQS as expeditiously as practicable. The rules adopted for
DFW in this notice are one element of the ozone attainment
demonstration SIP for DFW being adopted concurrently in this

issue of the Texas Register. The commission plans to submit
this SIP to the EPA in April, 2000.

In 1996, the commission began to develop new modeling for
the DFW area and now is using newer air quality models
with improved meteorological and emission inputs. The newer
modeling since 1996 shows that reductions of NO

x
in the

DFW area and regionally will be necessary to attain the ozone
NAAQS. The current modeling also shows that achieving the
ozone NAAQS in the DFW area will require strenuous effort
because the area’s rapid growth has resulted in increasing
amounts of emissions due to increased levels of activity in
the area. The emissions from increased activity are offsetting
the emission reductions being achieved from new emission
standards applicable to the on-road and non-road engine source
categories which dominate the emissions inventory in the DFW
area.

The emission reduction requirements adopted as part of this
SIP package are the outcome of a development process
which involved the EPA, the commission, local elected officials,
citizens, industrial stakeholders, air quality researchers, and
hired consultants. Local officials from the DFW area have
formally submitted a resolution to the commission requesting
the inclusion of many specific emission reduction strategies,
including the one contained in these rules.

The NO
x

reductions required for the area to attain the ozone
NAAQS have been estimated by extensive use of sophisticated
air quality grid modeling which, because of its scientific and
statutory grounding, is the chief policy tool for designing emis-
sion reductions. Title 42 USC, §7511a(c)(2), requires the use
of photochemical grid modeling for ozone nonattainment areas
designated serious, severe, or extreme. The modeling has
been conducted with input from a technical advisory commit-
tee. Hundreds of emission control strategies were considered
in developing the modeling. Varying degrees of reductions from
point sources and mobile sources were analyzed in at least 50
modeling iterations, to test the effectiveness of different NO

x

reductions. The attainment demonstration modeling submitted
for public hearing and comment concurrently with these rules
shows that, in order for DFW to achieve the ozone NAAQS by
2007, almost all of the practicably achievable NO

x
reductions

are necessary from each emission source category, including
reductions from counties surrounding the DFW nonattainment
area. Therefore, each strategy, including the reductions re-
quired by this rulemaking, is crucial to meet federal require-
ments for the DFW nonattainment area.

At the time that the 1990 FCAA Amendments were enacted,
the focus of controlling ozone pollution was on local controls.
However, over the last ten years an increasing number of air
quality professionals have concluded that ozone is a regional
problem requiring regional strategies in addition to local control
programs. As nonattainment areas across the United States
prepared attainment demonstration SIPs in response to the
1990 FCAA Amendments, several areas found that modeling
attainment was made much more difficult, if not impossible,
because of high ozone and ozone precursor levels entering from
the boundaries of their respective modeling domains, commonly
called transport.

The commission has conducted air quality modeling and upper
air monitoring with aircraft that found that regional air pollution
from sources inside of Texas should be considered when study-
ing air quality in Texas’ ozone nonattainment areas. The Texas
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studies are corroborated by research studies of the Ozone
Transport Assessment Group (OTAG), the most comprehensive
attempt ever undertaken to understand and quantify the trans-
port of ozone. The results of both the commission and OTAG
studies point to the need to take a regional approach, as has
been done in this rulemaking, to controlling air pollutants.

During the OTAG studies, the commission’s modeling staff
ran several sensitivity analyses for Texas using a regional
modeling setup based on the Coastal Oxidant Assessment for
Southeast Texas (COAST) study. This analysis used the OTAG
emission inventory, updated for Texas sources, to assess the
impact of potential OTAG reductions on Texas. One modeling
scenario, OTAG 5c, consisting of reductions across the domain
(60% reduction of point source NO

x
, 30% reduction of low-

level NO
x
, and 30% reduction of VOC), indicated that modeled

reductions would reduce peak eight-hour ozone by as much as
20 parts per billion (ppb) throughout most of the eastern half of
Texas. Overall, the modeling indicated that a regional reduction
strategy would benefit a wide area of the state.

During modeling for the HGA attainment demonstration SIP for
the one-hour ozone standard, the commission’s modeling staff
conducted sensitivity analyses to determine the benefits that
regional reductions might have on HGA, when applied simulta-
neously with local reductions. Unlike the commission’s regional
modeling exercises discussed in the previous paragraphs, these
HGA model runs offer an opportunity to assess separately the
benefits of reductions made within and outside a region. Model
runs with and without the regional reduction scenarios in HGA
were conducted. Modeling runs were completed to evaluate
the ozone concentrations in the COAST modeling domain for
September 8, 1993 with year 2007 projected emissions and as-
suming a 70% reduction of NO

x
combined with a 15% reduction

of VOC in the eight-county HGA area. Even with the large re-
ductions in HGA, much of the upper Texas Coast had ozone
concentrations that challenge the one-hour standard as well as
exceed the eight-hour standard. Further, Austin, Victoria, and
Corpus Christi had modeled eight-hour average concentrations
above the eight-hour standard. The application of OTAG 5c re-
ductions outside the HGA eight-county area showed that the
reductions are clearly beneficial to HGA, with additional ozone
benefits of between five and ten ppb.

Additional modeling has been completed by commission staff
assessing the potential benefits of regional NO

x
reductions in the

attainment counties of east and central Texas. This modeling
indicates that NO

x
reductions applied in the region will reduce

peak one- hour ozone in much of east and central Texas.

The commission’s air quality modeling studies conducted for
the DFW area show that attaining the one-hour ozone NAAQS
will be difficult, and that NO

x
reductions from all modeled

source categories that impact DFW’s air quality will be required.
Therefore, reductions of NO

x
in the attainment counties of east

and central Texas are a necessary component for the DFW
area to attain the one-hour ozone NAAQS. Consequently, these
Chapter 117 rules are a necessary component of the DFW and
regional NO

x
reduction strategy.

Few states have adopted NO
x

air quality regulations for natural
gas-fired water heaters, small boilers, and process heaters.
The leader in this area is California’s South Coast Air Quality
Management District (SCAQMD), which currently has the most
comprehensive regulation in the nation. SCAQMD initially
adopted limits for residential-type (i.e., maximum rated capacity

no more than 75,000 British thermal units per hour (Btu/hr),
designated as a "Type 0 unit" in the commission’s rules) natural
gas-fired water heaters on December 1, 1978 as Rule 1121.
This rule limited NO

x
emissions to 40 nanograms per joule (ng/

J) of heat output. The scope of SCAQMD Rule 1121 was
expanded to include NO

x
limits for natural gas-fired commercial

water heaters, small boilers, swimming pool heaters, and
process heaters with a maximum rated capacity of 75,000 to 2.0
million Btu/hr through the adoption of Rule 1146.2 on January 9,
1998. On December 10, 1999, SCAQMD adopted revisions to
Rule 1121 which lower the NO

x
emission limit for residential-type

water heaters to 20 ng/J of heat output on July 1, 2002, and to
10 ng/J of heat output on January 1, 2005. These revisions also
allow manufacturers to pay a mitigation fee instead of meeting
the 20 ng/J intermediate limit.

Extensive supporting work, including negotiations with industry,
a review of available technology, and a development of a de-
tailed impact assessment, was undertaken in the development
of SCAQMD’s regulations. Their research solicited cost, sales
data, performance of existing products, and other relevant in-
formation from manufacturers. The commission staff’s resource
limitations prevented conducting the type of exhaustive devel-
opment work that SCAQMD performed. To take advantage of
SCAQMD’s development work and have standards consistent
with California, the NO

x
limits in the commission’s rules are con-

sistent with the SCAQMD NO
x

limits, with the exception of not
including the SCAQMD intermediate limit for Type 0 units be-
tween 2002 and 2005.

The commission’s adopted rules implement the California stan-
dards throughout the State of Texas. Making the rules appli-
cable statewide serves two purposes. First, it alleviates some
of the manufacturing and distribution problems which arise with
a patchwork application. Second, it helps to ensure that es-
sentially all of the new units installed in the nonattainment and
near nonattainment areas will emit less NO

x
. Since the rules

are enforced primarily at the wholesale and retail levels instead
of the user level, patchwork rules might allow users to purchase
units outside the area of applicability and perform the installa-
tion themselves. Under this rulemaking, low-emitting units will
be the only units available in all areas of the state.

SECTION BY SECTION DISCUSSION

The rules are based upon California’s Bay Area Air Quality
Management District (BAAQMD) Regulation 9, Rule 6 and
SCAQMD’s Rule 1121 and Rule 1146.2 and apply to new
natural gas-fired water heaters, small boilers, and process
heaters sold and installed in Texas. The rules do not mandate
use of a specific burner technology to meet the emission limits,
but instead allow the manufacturers to determine the technology
which is most cost-effective for each of its affected products.
The rules also do not require retrofitting of existing natural gas-
fired water heaters, small boilers, and process heaters.

The new §117.460, concerning Definitions, establishes defini-
tions for terms used in the new division. These definitions are
heat output, Type 0 unit, Type 1 unit, Type 2 unit, and water
heater.

The new §117.461, concerning Applicability, specifies that the
new division applies to manufacturers, distributors, retailers, and
installers of natural gas-fired water heaters, boilers, and process
heaters with a maximum rated capacity of 2.0 million British
thermal units per hour (MMBtu/hr) or less.
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The new §117.463, concerning Exemptions, provides exemp-
tions from the requirements of the new division. Specifically,
units using a fuel other than natural gas, units used in recre-
ational vehicles, and Type 0 units used exclusively to heat swim-
ming pools and hot tubs are exempt from the requirements.

The new §117.465, concerning Emission Specification, sets
NO

x
emission limits which vary depending on the unit’s maxi-

mum rated capacity (maximum design heat input) and date of
manufacture. In order to comply, a unit must meet NO

x
emission

rates based upon either heat output or concentration for Type 1
and 2 units, or heat input or concentration for Type 2 units. In
order to provide uniformity for the manufacturers and to elimi-
nate duplicative enforcement efforts between the states, these
standards are identical to those adopted in California except
that the commission has not included the SCAQMD intermedi-
ate limit for Type 0 units between 2002 and 2005. The mitigation
fee allowed by the SCAQMD rule makes the intermediate limit
impractical for adoption in these rules.

The new §117.467, concerning Certification Requirements, es-
tablishes a testing and certification procedure for manufacturers.
In order to prevent duplicative certification tests, a manufacturer
may submit an approved BAAQMD or SCAQMD certification.
The TNRCC will issue its own certification only for those units
which have not obtained certification in California.

The new §117.469, concerning Notification and Labeling Re-
quirements, requires each manufacturer to submit a statement
certifying that its units subject to the requirements of §117.465
of this title (relating to Emission Specifications) meet those
emission limits. The required statement would include the man-
ufacturer’s brand name, model number, and the input rating as it
appears on the water heater rating plate. In addition, the manu-
facturer is required to label the shipping carton and rating plate
of each unit with the model number and date of manufacture.

FINAL REGULATORY IMPACT ANALYSIS

The commission has reviewed the rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and has determined that the rulemaking does not
meet the definition of a "major environmental rule" as defined
in that statute. "Major environmental rule" means a rule the
specific intent of which is to protect the environment or reduce
risks to human health from environmental exposure and that
may adversely affect in a material way the economy, a sector of
the economy, productivity, competition, jobs, the environment,
or the public health and safety of the state or a sector of the
state. The amendments to Chapter 117 will require emission
reductions from natural gas-fired water heaters, boilers, and
process heaters throughout Texas. The rules are intended to
protect the environment but do not have material adverse effects
on a sector of the economy. Manufacturers and retailers of
units covered by this rule would not normally be considered
a sector of the economy. Also, while the rules may have an
adverse impact on manufacturers, retailers, and consumers,
the impact is small and would not be classified as "material."
Further, Texas Government Code, §2001.0225 only applies to
a major environmental rule, the result of which is to: 1) exceed
a standard set by federal law, unless the rule is specifically
required by state law; 2) exceed an express requirement of
state law, unless the rule is specifically required by federal law;
3) exceed a requirement of a delegation agreement or contract
between the state and an agency or representative of the federal
government to implement a state and federal program; or 4)

adopt a rule solely under the general powers of the agency
instead of under a specific state law.

This rulemaking does not meet any of these four applicability
requirements. Specifically, the emission limitations and control
requirements within this rulemaking were developed in order to
meet the NAAQS for ozone set by the EPA under FCAA, §109,
and therefore meet a federal requirement. States are primarily
responsible for ensuring attainment and maintenance of the
NAAQS once EPA has established them. Under FCAA, §110
and related provisions, states must submit, for approval by EPA,
SIPs that provide for the attainment and maintenance of NAAQS
through control programs directed to sources of the pollutants
involved. The commission has performed photochemical grid
modeling which predicts that the controls required by these
rules will result in reductions in ozone formation in one or
more nonattainment areas in Texas. This rulemaking is not an
express requirement of state law, but was developed specifically
in order to meet the air quality standards established under
federal law as NAAQS. Specifically, this rulemaking is intended
to help bring ozone nonattainment areas into compliance, and
to help keep attainment and near-nonattainment areas from
going into nonattainment. The rulemaking does not exceed a
standard set by federal law, exceed an express requirement of
state law (unless specifically required by federal law), or exceed
a requirement of a delegation agreement. The rulemaking was
not developed solely under the general powers of the agency,
but was specifically developed to meet the air quality standards
established under federal law as the NAAQS and authorized
under Texas Clean Air Act (TCAA), §§382.011, 382.012, and
382.017

No comments were received during the comment period regard-
ing the draft regulatory impact analysis.

TAKINGS IMPACT ASSESSMENT

The commission has completed a takings impact assessment
for this rulemaking. The following is a summary of that
assessment. The rules limit NO

x
emissions from new natural

gas-fired water heaters, small boilers, and process heaters sold
and installed in Texas.

The rules are one element of the DFW Attainment SIP as well
as part of a new strategy to meet the NAAQS for ground-
level ozone. The strategy is necessary to reduce overall
background levels of ozone in order to assist in keeping ozone
attainment areas and near-nonattainment areas in compliance
with federal ozone standards. The strategy and the modeling
supporting it are discussed in other sections of this preamble.
Promulgation and enforcement of the rules will not burden
private real property because the rules do not require the
permanent installation of new equipment. Although the rules
do not directly prevent a nuisance or prevent an immediate
threat to life or property, they do prevent a real and substantial
threat to public health and safety and fulfill a federal mandate
under the 1990 Amendments to the FCAA, §110. Specifically,
the emission limitations and control requirements within this
rulemaking were developed in order to meet the NAAQS for
ozone set by the EPA under the FCAA, §109. States are
primarily responsible for ensuring attainment and maintenance
of NAAQS once the EPA has established them. Under the
FCAA, §110 and related provisions, states must submit, for
approval by the EPA, SIPs that provide for the attainment and
maintenance of NAAQS through control programs directed to
sources of the pollutants involved. Therefore, the purpose of
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this rulemaking is to meet the air quality standards established
under federal law as NAAQS. Consequently, the following
exemption applies to these rules: an action reasonably taken
to fulfill an obligation mandated by federal law.

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW

The commission has determined that this rulemaking relates
to an action or actions subject to the Texas Coastal Manage-
ment Program (CMP) in accordance with the Coastal Coor-
dination Act of 1991, as amended (Texas Natural Resources
Code, §§33.201 et seq.), and the commission’s rules in 30
TAC Chapter 281, Subchapter B, concerning Consistency with
Texas Coastal Management Program. As required by 31 TAC
§505.11(b)(2) and 30 TAC §281.45(a)(3), relating to actions and
rules subject to the CMP, commission rules governing air pol-
lutant emissions must be consistent with the applicable goals
and policies of the CMP. The commission has reviewed this ac-
tion for consistency with the CMP goals and policies in accor-
dance with the regulations of the Coastal Coordination Council.
For this rulemaking, the commission has determined that the
rules are consistent with the applicable CMP goal expressed
in 31 TAC §501.12(1) of protecting and preserving the quality
and values of coastal natural resource areas, and the policy in
31 TAC §501.14(q), which requires that the commission protect
air quality in coastal areas. This rulemaking is intended to re-
duce overall emissions of NO

x
from new natural gas-fired water

heaters, small boilers, and process heaters sold and installed
in Texas. This action is consistent with the CMP because it
does not authorize any new emissions and will reduce existing
emissions of NO

x
. No comments were received during the com-

ment period regarding the consistency of the rulemaking with
the CMP goals and policies.

HEARINGS AND COMMENTERS

Public hearings on this proposal were held on January 24, 2000
in El Paso; January 25, 2000 in Austin; January 26, 2000 in
Longview and Irving; January 27, 2000 in Dallas and Lewisville;
January 28, 2000 in Fort Worth; January 31, 2000 in Beaumont
and Houston; and February 9, 2000 in Denton. The comment
period was originally scheduled to close on February 1, 2000,
but was extended until 5:00 p.m. on February 14, 2000. (See
the January 21, 2000 issue of the Texas Register (25 TexReg
461)).

Twenty-four commenters submitted oral testimony on this pro-
posal. One hundred ninety-two commenters submitted written
testimony on the proposal. Sierra Club - Dallas Regional Group;
Greater Fort Worth Sierra Club; Downwinders At Risk; Sustain-
able Economic and Environmental Development (SEED); Texas
Campaign for the Environment; Texas Clean Water Action; and
Texas Public Citizen submitted joint comments and will be re-
ferred to as Sierra Club. Two individuals opposed the pro-
posed revisions. Citizens for a Safe Environment (CSE); City
of Cleburne (Cleburne); Environmental Defense (ED); League
of Women Voters of Dallas (LWVD); League of Women Vot-
ers of Texas (LWVTX); North Texas Clean Air Steering Com-
mittee (NTCASC); Sierra Club; Sierra Club - Lone Star Chap-
ter (SCLSC); and 195 individuals supported the proposed re-
visions. The American Lung Association of Texas (ALAT);
EPA; Gas Appliance Manufacturers Association (GAMA); Home
Builders Association of Greater Dallas (HBA); State Represen-
tative Tommy Merritt (Representative Merritt); PVI Industries,
Inc. (PVI); Process Safety and Reliability Group (PSRG); A.O.

Smith Water Products Company (A.O. Smith); and an individ-
ual generally supported the proposed revisions but suggested
changes or clarifications. PVI and A.O. Smith supported the
comments submitted by GAMA. Sierra Club’s comments in-
cluded the Citizen’s Implementation Plan for Cleaner Air in DFW
(January 2000). ALAT; CSE; LWVD; SCLSC; and 184 individ-
uals expressed support for this plan.

ANALYSIS OF TESTIMONY

Two individuals opposed the proposed rules.

As described elsewhere in this preamble, the commission
believes that this rulemaking is necessary to help meet the air
quality standards established under federal law as NAAQS. The
commission has made no change in response to the comment.

PSRG commented that the cost of an installed water heater is
about $238, while the Public Benefit section of the rule proposal
preamble indicated that the estimated cost of a 40 to 50 gallon
water heater is about $140 to $350, with an average price
of approximately $230. PSRG also stated that either Harris
County or the City of Houston now require a double insulated
vent pipe, resulting in additional cost.

PSRG included a copy of a receipt indicating a price of $139.99
for a water heater with a six-year warranty, plus $9.00 for basic
installation, plus an additional cost of $90 to install the unit
in an attic. The installation costs (including standard labor
costs, additional charges for attic service, and costs for meeting
revised building codes) are unaffected by the NO

x
emissions

of the unit being installed. The cost information provided by
PSRG indicates that the water heater cost estimates in the rule
proposal preamble are reasonable.

HBA questioned how the requirements for water heaters would
affect home construction.

The rules will require new natural gas-fired water heaters sold
and installed in Texas to meet the specified emission limits.
During home construction, if the home builder chooses to install
a natural gas-fired water heater, then the home builder (or
subcontractor) will simply install a compliant unit.

GAMA suggested that definitions of "boiler" and "process
heater" be added to §117.460.

These terms are already defined in §117.10. The commission
has made no changes in response to the comment.

GAMA suggested that the definition of "heat output" in §117.460
be revised to reference the SCAQMD Protocol: Nitrogen Oxides
Emissions Compliance Testing for Natural Gas-Fired Water
Heaters and Small Boilers (January 1998) rather than 10 CFR
430, Subpart E, Appendix E. GAMA stated that the use of
recovery efficiency in the definition of heat output only applies
to residential water heaters.

The commission has made the suggested change and believes
that this will simplify the rule by ensuring that a consistent testing
procedure is used.

GAMA suggested that a definition of "protocol" which references
the SCAQMD Protocol: Nitrogen Oxides Emissions Compliance
Testing for Natural Gas-Fired Water Heaters and Small Boilers
(January 1998) be added to §117.460.

Instead of adding a definition, the commission has added
references to this document to the definition of heat output and
to §117.467.
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Representative Merritt commented on §117.461 and supported
the proposed nonapplicability to existing units.

The commission agrees that it is appropriate for the rule
to be applicable to manufacturers, distributors, retailers, and
installers, but without a requirement to retrofit or replace existing
Type 0, 1, and 2 units. However, the commission staff expects
to evaluate the possibility of retrofit requirements for equipment
with a maximum rated capacity greater than 2.0 MMBtu/hr.

An individual commented on §117.463(3), which exempts Type
0 units used exclusively to heat swimming pools and hot tubs,
and suggested that this exemption be deleted.

The percentage of Type 0 units used for swimming pools and
hot tubs of total Type 0 units sold is relatively insignificant. The
commission believes that it is appropriate to exempt Type 0
units used exclusively to heat swimming pools and hot tubs at
this time due to their relatively low representation in the market,
but may in the future revisit this issue if additional emission
reductions are needed.

One individual supported the proposed NO
x

emission limits for
small boilers in §117.465.

Five individuals supported all standards in §117.465, while
A.O. Smith, GAMA, and PVI recommended that the proposed
standards be relaxed. GAMA stated that manufacturers make
water heater models specifically for the California market that
are not marketed nationally and that it is a misconception that
models that are made for California are also sold nationwide.
GAMA stated that manufacturers can provide different NO

x

models for Texas and are willing to do so. GAMA stated that the
NO

x
limits in the recently revised Rule 1121 are not acceptable

to water heater manufacturers and suggested that the mitigation
fee option of Rule 1121 for manufacturers who sell Type 0 units
with NO

x
emissions greater than 20 ng/J after the July 1, 2002

compliance date indicates a lack of solid substantiation that the
SCAQMD has for the 20 ng/J limit.

It is the commission’s understanding that SCAQMD provided
the mitigation fee option so that manufacturers could choose to
make a single change to their product line rather than meeting
the 10ng/J limits in two steps. This would undoubtedly reduce
some costs by eliminating the intermediate step of a 20 ng/J
limit and allowing manufacturers to focus on meeting the 10 ng/
J standard, especially considering the other regulatory require-
ments that water heater manufacturers are being faced with
over the next three years and the lead-time needed to obtain
safety and design certifications. Because the Texas legislature
has not given the commission the authority to establish a miti-
gation fee option similar to SCAQMD’s, and because the major
manufacturers are already producing Type 0 units which meet
a 40 ng/J standard in California, the commission is revising the
July 1, 2002 standard of §117.465(1) from 20 ng/J to 40 ng/
J (or 55 ppmv at 3.0% oxygen). This will provide emission re-
ductions per Type 0 unit of approximately 53% from GAMA’s
estimated average of 85 ng/J for Type 0 units currently sold in
Texas.

GAMA and PSRG commented on §117.465(2), concerning the
proposed 10 ng/J standard for Type 0 units (water heaters)
manufactured on or after January 1, 2005. PSRG stated that
this date seems unreasonably far in the future and that the
emission reductions will not be very much as a result. PSRG
questioned what the cost per ton of NO

x
reduced is for water

heaters. GAMA stated that SCAQMD’s review of available

technology was based on discussions with manufacturers of
low-NO

x
burners who offered low-NO

x
burners or stated that

they had burner designs with low-NO
x

characteristics. GAMA
stated that only one low- NO

x
burner technology has been

applied to Type 0 units and is still several years away from
finalization. GAMA stated that the burner manufacturers saw
the SCAQMD rulemaking as a business opportunity and are
unable to estimate what the implementation of their burners will
do to the prices consumers will have to pay for water heaters.
A.O. Smith stated that the proposed rule will "significantly impact
the price." GAMA stated that the estimates of cost increases for
Type 0 units given in the SCAQMD background information are
"the unqualified estimates of burner manufacturers" and that
these estimates are not appropriate for Texas because they are
for the cost of going from 40 ng/J models to 10 and 20 ng/J
models.

The January 1, 2005 compliance date was selected for con-
sistency with the compliance date for SCAQMD’s Rule 1121.
The cost effectiveness is estimated to be $4,400 per ton of NO

x

reduced to meet the 10 ng/J standard. SCAQMD extensively
researched the burner manufacturers and developers to order
to identify possible low-NO

x
technologies for Type 0 units and

determined that potential burner designs for meeting the 10 ng/
J NO

x
limit are in a variety of developmental stages, includ-

ing building prototypes for tank-type water heaters, laboratory
tests, and actual field tests in residences. Several burner tech-
nologies have been commercialized in residential combustion
applications, but SCAQMD was not aware of any burners that
can achieve the 10 ng/J emission level that have been installed
in commercially available gas-fired Type 0 tank-type units. Po-
tential burner designs to meet the 10 ng/J limit have not yet
been tested for compliance with the new American National
Standard Institute (ANSI) flammable vapor ignition resistance
standards (ANSI Standard Z21.10.1) that become effective in
2001. Consequently, the burner performance may be different
than initially designed in order to resist flammable vapor igni-
tion. Although the potential 10 ng/J burners have not yet been
tested, the commission expects that the primary low- NO

x
tech-

nology will also address the flammable vapor ignition issue. The
commission believes that the January 1, 2005 compliance date
provides burner and water heater manufacturers sufficient time
for the development, testing, and commercialization of several
burner technologies to meet the 10 ng/J NO

x
emission level.

The SCAQMD and commission rules specifying a 10 ng/J for
Type 0 units is a technology-forcing rule that the commission
expects will spur the commercialization of low-NO

x
burner tech-

nologies for gas-fired Type 0 tank-type units.

In 1991, one manufacturer developed a ported ceramic fiber
burner for gas-fired Type 0 tank-type units that meets 10 ng/
J limit. The burner is a flat plate matrix of ceramic fibers
consolidated with inorganic binders. Laboratory tests have
shown that the burner emitted less than 10 ppmv NO

x
, air

free, dry (about 6.0 ng/J at 80% recovery efficiency, air free,
dry) over 1,600 hours of operation. An added feature is that
the combustion chamber is sealed, which provides increased
resistance to flammable vapors.

According to SCAQMD, this burner was field tested in about 180
Type 0 units and demonstrated to be technically feasible. The
field tests were conducted using a major water heater manu-
facturer’s units equipped with these ported ceramic fiber burn-
ers. The units were installed and operated in residences for
nine months to a year, ending in December 1995. While the
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consumer’s response was generally positive, installers raised
issues of cost, ease of serviceability, availability of standard
parts and controls, and burner life. The manufacturer of the
burners used in the field tests has made improvements to its
burner design to address these issues. In 1998, this manu-
facturer streamlined the burner processing steps to reduce the
manufacturing costs and modified the water heater design to
achieve a low-cost removable burner to improve the service-
ability.

SCAQMD determined that several other companies manufac-
ture commercially-available low-NO

x
atmospheric ceramic and

metal fiber burners or materials for these burners for other ap-
plications such as wall-hung water heaters, gas fireplaces, com-
mercial cooking fryers, water heater boosters, and commercial
pulp, paper, or ceramic tile furnaces, and demand (instanta-
neous) water heaters. Demand water heating systems are tan-
kless designs where unheated supply water travels through a
pipe into a heating unit where the heating element heats the wa-
ter on an as-needed basis. These burners are presently used
in European countries where demand water heaters are com-
mon. Although these burners have not been used in tank-type
water heaters, transferring this technology to tank-type residen-
tial water heaters is technically feasible.

Based on a review of the available information, the commission
believes that the burner technology to meet the 10 ng/J limit is
sufficiently developed that it can be introduced into new Type 0
units by the end of 2004. However, as part of the Attainment SIP
mid-course review (anticipated to be completed by December
2003) there will be an opportunity for the commission to evaluate
the implementation status of the new low-NO

x
burners at that

time. The commission has made no change in response to the
comments.

GAMA and PVI commented on §117.465(3) and (4), concerning
the proposed standard for Type 1 and 2 units manufactured
on or after July 1, 2002. GAMA stated that manufacturers
make small boiler models specifically for the California market
that are not marketed nationally, and that there are boiler
manufacturers that market their products nationally but not in
the Southern California market. GAMA stated that because of
unique circumstances in SCAQMD, Rule 1146.2 will force some
national manufacturers to either drop entire product lines that
they currently offer in SCAQMD or leave that market entirely.
PVI stated that Rule 1146.2 greatly reduced the number of
models it can offer in SCAQMD and that they can no longer
manufacture a nearly unlimited number of "engineer to order"
products. GAMA stated that SCAQMD’s recent rulemaking was
based on the assumption that low-NO

x
burner technology for

units with a heat input of 2.0 MMBtu/hr or greater could be
transferred to smaller units. GAMA also stated that the high
end of SCAQMD’s range of cost estimates for Type 1 units was
too high and that the low end increased cost estimate was too
low. PVI asserted that some manufacturer’s models complying
with the SCAQMD limits utilize unproven technology that may be
less reliable and more costly to purchase and maintain. GAMA
commented that SCAQMD "deflected the industry’s comments
by including a requirement that an implementation study be
done to research some of the issues raised," which GAMA
characterized as "rulemaking in reverse." GAMA estimated the
baseline for Type 1 equipment in Texas to be about 125 ng/J
and suggested that the limit for Type 1 units be changed from
40 ng/J to 70 ng/J and that the proposed requirements for Type
2 units be deleted. GAMA and PVI suggested that larger boilers

(those with heat inputs greater than 2.0 MMBtu/hr) should be
regulated before Type 2 units, with PVI suggesting a NO

x
limit of

30 ppm for these units. GAMA also stated that federal energy
efficiency standards will result in lower NO

x
emissions simply

due to reduced gas usage, independent of any NO
x

limits.

In general, Type 1 units are simply larger versions of the
Type 0 residential water heaters and are likewise used to
heat potable water. In these units, water is contained in an
annular tank which is heated as the hot gases flow vertically
upward through the annulus. In contrast, Type 2 units are
typically constructed so that water circulates through a series
of tubes which are placed generally perpendicular to the flow
of hot gases, with the hot gases heating the water in the
tubes and in many cases creating steam. GAMA is correct
that SCAQMD’s research revealed that in some cases low-NO

x

burner technology for units with a heat input of 2.0 MMBtu/
hr or greater could be transferred to Type 2 units, and that
in some cases low- NO

x
burner technology for units of no

more than 75,000 Btu/hr could be transferred to Type 1 units.
Several manufacturers have working demonstrated units in the
field and have devoted much time, energy, and funding to
the development and commercialization of these low-NO

x
units.

Because there are models which meet the proposed standards
already being manufactured for the California market, there is no
question that the technology to comply with the limits is currently
available. Regarding costs, SCAQMD noted that an exact cost
estimate was difficult to create because some low-NO

x
units

cost less than an atmospheric unit from a different manufacturer,
undoubtedly due in part to varying features and controls. It is
reasonable to expect that with wider application of low- NO

x

technology, the cost will be reduced. The commission agrees
that manufacturers may have to drop certain models if they can
not (or choose not to) equip them to meet the new requirements.
While federal energy efficiency standards may result in reduced
fuel usage, in the absence of a specific NO

x
limit there is no

guarantee than a new model unit will emit less NO
x
. SCAQMD’s

estimate of fuel savings was based on data from the California
Energy Commission. While fuel savings for new high efficiency
condensing units may be negligible, fuel savings from low-NO

x

units may result from lower excess air and more radiant heat
transfer. Regarding units with a maximum rated capacity greater
than 2.0 MMBtu/hr, the commission may in future rulemaking
evaluate the possibility of retrofit requirements for these units
but can not do so at this time since the scope of the current
rulemaking was limited to units with a maximum rated capacity
of no more than 2.0 MMBtu/hr. The commission has made no
change in response to the comments.

The EPA commented on the §117.465(4), concerning the
proposed standard for Type 2 units manufactured on or after July
1, 2002. The EPA suggested that §117.465(4)(B) be clarified
by including the phrase "heat input" and the appropriate carbon
monoxide (CO) limits from SCAQMD Rule 1146.2, section
(c)(1).

The commission has added the phrase "heat input" to
§117.465(4)(B) to clarify its emission limit. However, due
to potential Administrative Procedure Act constraints, the
commission can not add CO limits at this time.

GAMA commented on §117.467(a), concerning certification
requirements. GAMA stated that as proposed, paragraphs (2)
and (3) are applicable only to residential water heaters. In
conjunction with their comments on the definition of heat output
and their suggested definition of the SCAQMD protocol, GAMA
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suggested that paragraphs (2) and (3) be deleted and that
paragraph (1) be revised to refer to the SCAQMD protocol.

The commission agrees and has revised §117.467 accordingly.

GAMA commented on the labeling requirements of §117.469.
GAMA suggested that the date of manufacture be included on
the rating plate but not on the shipping carton.

GAMA did not explain why the date of manufacture should not
be included on the shipping carton. The proposed requirement
to include the model number and date of manufacture on
both the shipping carton and the rating plate is necessary to
facilitate enforcement and is consistent with the SCAQMD and
BAAQMD requirements. The commission has made no change
in response to the comments.

STATUTORY AUTHORITY

The new sections are adopted under the Texas Health and
Safety Code, TCAA, §382.011, concerning General Powers and
Duties, which provides the commission with the authority to
establish the level of quality to be maintained in the state’s
air and the authority to control the quality of the state’s air;
§382.017, concerning Rules, which provides the commission
with the authority to adopt rules consistent with the policy and
purposes of the TCAA; and §382.012, concerning State Air
Control Plan, which requires the commission to develop plans
for protection of the state’s air, such as the SIP.

§117.460. Definitions.
Unless specifically defined in the TCAA or in the rules of the
commission, the terms used by the commission have the meanings
commonly used in the field of air pollution control. In addition to
the terms which are defined by the TCAA, the following terms, when
used in this division, shall have the following meanings, unless the
context clearly indicates otherwise. Additional definitions for terms
used in this division are found in §101.1 of this title (relating to
Definitions), §3.2 of this title (relating to Definitions), and §117.10
of this title (relating to Definitions).

(1) Heat output - The product H
o

obtained when a Type
0, 1, or 2 unit is tested according to §9.3 of the South Coast Air
Quality Management District Protocol:Nitrogen Oxides Emissions
Compliance Testing for Natural Gas-Fired Water Heaters and Small
Boilers (January 1998).

(2) Type 0 unit - Any water heater, boiler, or process
heater with a maximum rated capacity of no more than 75,000 British
thermal units per hour (Btu/hr).

(3) Type 1 unit - Any water heater, boiler, or process
heater with a maximum rated capacity greater than 75,000 Btu/hr,
but no more than 400,000 Btu/hr.

(4) Type 2 unit - Any water heater, boiler, or process
heater with a maximum rated capacity greater than 400,000 Btu/hr,
but no more than 2.0 million Btu per hour (MMBtu/hr).

(5) Water heater - A closed vessel in which water is
heated by combustion of gaseous fuel and is withdrawn for use
external to the vessel at pressures not exceeding 160 pounds per
square inch gauge (psig), including the apparatus by which the heat
is generated and all controls and devices necessary to prevent water
temperatures from exceeding 210 degrees Fahrenheit.

§117.465. Emission Specifications.
Natural gas-fired Type 0, 1, and 2 units sold, distributed, installed,
or offered for sale within the State of Texas shall meet the following
limits for nitrogen oxides (NO

x
, calculated as nitrogen dioxide (NO

2
)).

(1) Type 0 units manufactured on or after July 1, 2002,
but no later than December 31, 2004, shall not exceed:

(A) 40 nanograms per joule (ng/J) of heat output; or

(B) 55 parts per million by volume (ppmv) at 3.0%
oxygen (O

2
), dry.

(2) Type 0 units manufactured on or after January 1, 2005
shall not exceed:

(A) 10 ng/J of heat output; or

(B) 15 ppmv at 3.0% O
2
, dry.

(3) Type 1 units manufactured on or after July 1, 2002
shall not exceed:

(A) 40 ng/J of heat output; or

(B) 55 ppmv at 3.0% O
2
, dry.

(4) Type 2 units manufactured on or after July 1, 2002
shall not exceed:

(A) 30 ppmv at 3.0% O
2
, dry; or

(B) 0.037 pound per million British thermal units per
hour (MMBtu/hr) of heat input.

§117.467. Certification Requirements.

(a) The manufacturer shall demonstrate that each model of
Type 0, 1, and 2 unit subject to the requirements of §117.465 of
this title (relating to Emission Specifications) has been tested in
accordance with Test Method 7 (40 Code of Federal Regulations
60, Appendix A (effective June 11, 1986)), including 7A-E, and the
South Coast Air Management District (SCAQMD) Protocol:Nitrogen
Oxides Emissions Compliance Testing for Natural Gas-Fired Water
Heaters and Small Boilers(January 1998).

(b) The manufacturer may submit to the executive director
an approved Bay Area Air Quality Management District or SCAQMD
certification in lieu of conducting duplicative certification tests.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 21, 2000.

TRD-200002847
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: May 11, 2000
Proposal publication date: December 31, 1999
For further information, please call: (512) 239-0348

♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION

Part 10. TEXAS WATER DEVELOP-
MENT BOARD

Chapter 363. FINANCIAL ASSISTANCE PRO-
GRAMS
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Subchapter E. ECONOMICALLY DISTRESSED
AREAS PROGRAM
31 TAC §363.506

The Texas Water Development Board (the board) adopts
amendments to §363.506, concerning the Economically
Distressed Areas Program (EDAP) with minor changes to the
proposed text as published in the March 3, 2000 issue of the
Texas Register (25 TexReg 1849).

The following changes to the proposed text were made for
clarification: (1) in subsection (d), the phrase "desiring financial
assistance" was replaced with the phrase "requesting financial
assistance"; and (2) in paragraph (d)(3), the term "capacity buy-
in" was replaced with the phrase "the amount necessary to
purchase capacity in the treatment plant and/or related facilities
to which the system will be connected." Language in paragraph
(d)(6) was edited to make the reference to capacity consistent
with the foregoing clarification.

The amendments to §363.506(d) are adopted to clarify applica-
tion requirements and to provide criteria under which the board
will consider providing financial assistance to a qualified polit-
ical subdivision that proposes to acquire and operate a water
supply or wastewater project completed through the self-help
efforts and initiatives of the residents receiving service from the
project.

Subsection (d) provides the requirements for an application
submitted under the self-help program. The application must be
submitted by a qualified political subdivision and must include
a facility plan which demonstrates that the conventional costs
of the proposed project will be reduced by a minimum of 40%
through the efforts of the residents that will benefit from the
completed project. The application must further demonstrate
that the residents will bear at least 10% of the actual costs of the
project and that the design and construction of the project will
be reviewed and inspected by the political subdivision applying
for assistance. An applicant must also meet the applicable
board requirements for acquisition of a system or treatment
plant capacity.

These amendments to subsection (d) do not change the
basic qualifying standards for an applicant nor the technical
requirements for a project receiving financial assistance through
EDAP; however, the board has determined that providing all
grant funding will encourage local service providers to acquire
and operate facilities resulting from the completion of small,
locally important self-help projects that can make water and
wastewater services available to areas that might not otherwise
have them. Since many local service providers are reluctant
to extend services into new areas because of the capital costs
and expense of staff oversight necessary to administer smaller
construction projects, acquisition of a completed project with
EDAP grant funding provides a viable and attractive alternative.

By requiring a significant reduction of project costs (40%)
through the self help initiatives, the finite amount of funds
available to the Economically Distressed Areas Program can
be leveraged to provide support to more projects. Assumption
of a nominal portion of the project costs (10%) is intended to
demonstrate and ensure the commitment of the residents who
will benefit from completion of a project.

No comments were received on the proposed amendments.

The amendments are adopted under the authority of the Texas
Water Code, §6.101 and §16.342, which provide the Texas
Water Development Board with the authority to adopt rules
necessary to carry out the powers and duties in the Water Code
and other laws of the State including, specifically, administration
of the Economically Distressed Areas Program.

§363.506. Calculation of Financial Assistance.

(a) The board’s financial assistance will be determined by the
provisions of this section, including calculating:

(1) capacity within the applicant’s existing water or
wastewater plants and associated facilities which will be funded
by the board to serve the project area. The amount of financial
assistance for existing system capacity shall be based on the
percentage of the system capacity necessary to serve the project area.
The percentage of system capacity for the project is then multiplied
by the historical plant cost to the utility. This amount will be paid
directly by the board in grant funds upon completion of construction
and acceptance of the project to the extent other funds and system
revenues are not sufficient to pay for such capacity; and

(2) revenue available for payment of debt service. The
board will determine the revenue available for payment of debt service
by using the appropriate method specified in either subparagraph (A)
or (B) of this paragraph.

(A) Upon the submission of evidence satisfactory to
the executive administrator that the rates, fees and charges to the
average customer to be served by the project will be the same as the
rates, fees, and charges that other families of similar income who are
similarly situated pay for comparable services, the revenue available
for payment of debt service will be either:

(i) the regional capital component benchmark mul-
tiplied by the estimated number of LUEs of the area to be served
at the end of construction of the proposed project less other debt
incurred by the provider utility attributable to the overall project pro-
posed in the application to the board; or

(ii) for existing systems with a capital component
of greater than zero and which are extending service to an area to
which the provider utility has not previously provided service the
capital component multiplied by the estimated number of LUEs of
the area to be served at the end of construction of the proposed
project less other debt incurred by the provider utility attributable to
the overall project proposed in the application to the board.

(B) If there is insufficient satisfactory evidence that
there are other families of similar income who are similarly situated
paying the same rates, then the revenue available for debt service will
be either:

(i) the regional payment benchmark multiplied by
the regional capital component benchmark of the same water or
service providers used to determine the regional payment benchmark
multiplied by the estimated number of LUEs in the project area at
the end of construction of the project less other debt incurred by
the provider utility attributable to the overall project proposed in the
application to the board; or

(ii) for existing systems with a capital component
of greater than zero and which are extending service to an area to
which the provider utility has not previously provided service the
revenue available for payment of debt service will be the payment
rate of the provider utility multiplied by the capital component of
the provider utility multiplied by the estimated number of LUEs in
the project area at the end of construction of the project less other

ADOPTED RULES May 5, 2000 25 TexReg 4185



debt incurred by the provider utility attributable to the overall project
proposed in the application to the board; and

(3) for applications requesting an increase in the amount
of financial assistance previously provided by the board for the project
under this program, the amount of the increase for which repayment
will be required will be the greater of:

(A) an amount equal to the amount of the loan of the
financial assistance provided by the board in its first commitment for
the project divided by the total amount of the financial assistance
provided by the board in its first commitment for the project
multiplied by the amount of the additional financial assistance request
under consideration by the board; or

(B) an amount equal to the amount of the loan that
would have resulted by applying the provisions of paragraph (2) of
this subsection to the total project area, less the amount of the loan
portion of the financial assistance provided by the board in its previous
commitments for the project under this subchapter.

(b) In determining the amount and form of financial assis-
tance and the amount and form of repayment, the board also will
consider sources of funding available to the applicant from federal
and private funds, and from other state funds, as well as any other
sources of funds to the applicant if the economically distressed area
to be served by the board’s financial assistance is within the boundary
of the applicant, and the just, fair, and reasonable charges for water
and wastewater service as provided in the Texas Water Code.

(c) If the amount of financial assistance for which repayment
is not required exceeds 50% of the total amount of financial assis-
tance requested from the Economically Distressed Areas Program,
including funds for system capacity, plus the total interest on any
amount of financial assistance that must be repaid, the applicant will
be asked to provide a finding from the Texas Department of Health
that a nuisance dangerous to the public health and safety exists re-
sulting from water supply and sanitation problems in the area to be
served by the proposed project.

(d) In lieu of using the calculations or considerations pro-
vided in subsections (a) and (b) of this section to determine the
amount and form of financial assistance, the board may provide fi-
nancial assistance in the form of a grant to an applicant requesting
financial assistance to acquire a proposed project that meets the re-
quirements of this section. Prior to construction of the proposed
project, the applicant shall submit an application that includes:

(1) a facility plan that meets the requirements of 31
TAC §355.73 and particularly includes an amount identified as total
conventional project costs which is the cost to construct the project
without the labor of the residents of the area;

(2) sufficient evidence that the residents of the area to
be served by the proposed project will contribute labor to the
construction of the system or other cost savings such that the actual
cost of the project is 60% of the total conventional project costs;

(3) information which establishes that the residents will
contribute funds in an amount not less than 10% of the total actual
project cost including the amount necessary to purchase capacity in
the treatment plant and/or related facilities to which the completed
system will be connected;

(4) a resolution from the eligible political subdivision that
it will prepare or review plans and specifications of the proposed
system to ensure service by the applicant;

(5) a resolution from the eligible political subdivision
that it will inspect or provide for inspection of the system during
construction to ensure that it is constructed in accordance with plans
and specifications; and

(6) information which adequately identifies an amount
necessary for the purchase of capacity in the treatment plant and/or
related facilities to which the system will be connected, if applicable.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 20, 2000.

TRD-200002831
Suzanne Schwartz
General Counsel
Texas Water Development Board
Effective date: May 10, 2000
Proposal publication date: March 3, 2000
For further information, please call: (512) 463-7981

♦ ♦ ♦

Part 17. TEXAS STATE SOIL AND WA-
TER CONSERVATION BOARD

Chapter 517. FINANCIAL ASSISTANCE

Subchapter A. CONSERVATION ASSISTANCE
31 TAC §517.11

The Texas State Soil and Water Conservation Board adopts
the amendment to 31 TAC §517.11 concerning audits of district
records, without changes, to the proposed text as published in
the February 4, 2000, issues of the Texas Register (25 TexReg
700) and will not be republished.

The adopted amendment adds language to authorize the
State Board the power to withhold funds and setting filing
requirements.

No comments were received regarding adopted of the amend-
ment.

The amendment is adopted under Chapter 201.020 Agriculture
Code which provides the Texas State Soil and Water Conser-
vation Board with the authority to adopt rules as necessary for
the performance of its functions under the Agriculture Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 18, 2000.

TRD-200002738
Robert G. Buckley
Executive Director
Texas State Soil and Water Conservation Board
Effective date: May 8, 2000
Proposal publication date: February 4, 2000
For further information, please call: (254) 773-2250

♦ ♦ ♦
Chapter 518. GENERAL PROCEDURES
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Subchapter A. EMPLOYEE TRAINING RULES
31 TAC §518.1, §518.2

The Texas State Soil and Water Conservation Board adopts
new §518.1 and new §518.2 without changes to the proposed
text as published in the February 11, 2000, issue of the Texas
Register (25 TexReg 1040) and will not be republished.

This section establishes the training and education of its em-
ployees in accordance with provisions of the Texas Government
Code, §§656.044 - 656.049

No comments were received regarding adoption of this new
rule.

The new rules are adopted under Chapter 201.020 Agriculture
Code which provides the Texas State Soil & Water Conservation
Board with the authority to adopt rules as necessary for the
performance of its functions under the Agriculture Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 18, 2000.

TRD-200002737
Robert G. Buckley
Executive Director
Texas State Soil and Water Conservation Board
Effective date: May 8, 2000
Proposal publication date: February 11, 2000
For further information, please call: (254) 773-2250

♦ ♦ ♦
Chapter 519. TECHNICAL ASSISTANCE

Subchapter A. TECHNICAL ASSISTANCE
PROGRAM
31 TAC §519.1, §519.7

The Texas State Soil and Water Conservation Board adopts an
amendment to 31 TAC §519.1 and §519.7 defining technical
assistance expenditures eligible for reimbursement and proce-
dures for claiming reimbursement, without changes, to the pro-
posed text as published in the February 11, 2000, issue of the
Texas Register (25 TexReg 1041) and will not be republished.

The adopted amendment broadens the definition of eligible
expenses and changes the procedures for payment to districts.

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted under Chapter 201.020 Agricul-
ture Code which provides the Texas State Soil and Water Con-
servation Board with the authority to adopt rules as necessary
for the performance of its functions under the Agriculture Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 18, 2000.

TRD-200002739
Robert G. Buckley
Executive Director

Texas State Soil and Water Conservation Board
Effective date: May 8, 2000
Proposal publication date: February 11, 2000
For further information, please call: (254) 773-2250

♦ ♦ ♦
31 TAC §§519.9 - 519.11

The Texas State Soil and Water Conservation Board adopts the
repeal of 31 TAC §§519.9 - 519.11, defining technical assis-
tance expenditures eligible for reimbursement and procedures
for claiming reimbursement, without changes as published in
the February 11, 2000, issue of the Texas Register (25 TexReg
1042) and will not be republished.

The repeal of §§519.9 - 519.11 will allow the clarification
of eligible expenditures and procedures for claiming technical
assistance funds.

No comments were received regarding adoption of the repeals.

The repeals are adopted under Chapter 201.020 Agriculture
Code which provides the Texas State Soil and Water Conser-
vation Board with the authority to adopt rules as necessary for
the performance of its functions under the Agriculture Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 18, 2000.

TRD-200002740
Robert G. Buckley
Executive Director
Texas State Soil and Water Conservation Board
Effective date: May 8, 2000
Proposal publication date: February 11, 2000
For further information, please call: (254) 773-2250

♦ ♦ ♦
31 TAC §§519.9 - 519.12

The Texas State Soil and Water Conservation Board adopts
new §§519.9 - 519.12, defining technical assistance expendi-
tures eligible for reimbursement and procedures for claiming
reimbursement, without changes, as published in the February
11, 2000, issue of the Texas Register (25 TexReg 1042) and
will not be republished.

The new §§519.9 - 519.12 will better define technical assistance
expenditures eligibility for reimbursement and procedures for
claiming reimbursement and broaden the definition of eligible
expenses and changes the procedures for payments to districts.

No comments were received regarding adoption of these new
rules.

The new rules are adopted under Chapter 201.020 Agriculture
Code which provides the Texas State Soil and Water Conser-
vation Board with the authority to adopt rules as necessary for
the performance of its functions under the Agriculture Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 18, 2000.

TRD-200002741
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Robert G. Buckley
Executive Director
Texas State Soil and Water Conservation Board
Effective date: May 8, 2000
Proposal publication date: February 11, 2000
For further information, please call: (254) 773-2250

♦ ♦ ♦
Chapter 521. AGRICULTURAL WATER CON-
SERVATION

Subchapter A. TECHNICAL ASSISTANCE
PROGRAM FOR SOIL AND WATER CONSER-
VATION LAND IMPROVEMENT MEASURES
31 TAC §521.1, §521.7

The Texas State Soil and Water Conservation Board adopts the
amendment to 31 TAC §521.1 and §521.7, defining technical
assistance expenditures eligible for reimbursement and proce-
dures for claiming reimbursement, without changes to the pro-
posed text as published in the February 11, 2000, issue of the
Texas Register (25 TexReg 1043) and will not be republished.

The adopted amendments broadens the definition of eligible
expenses and changes the procedures for payments to districts.

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted under Chapter 201.020 Agricul-
ture Code which provides the Texas State Soil and Water Con-
servation Board with the authority to adopt rules as necessary
for the performance of its functions under the Agriculture Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 18, 2000.

TRD-200002742
Robert G. Buckley
Executive Director
Texas State Soil and Water Conservation Board
Effective date: May 8, 2000
Proposal publication date: February 11, 2000
For further information, please call: (254) 773-2250

♦ ♦ ♦
31 TAC §521.10, §521.11

The Texas State Soil and Water Conservation Board adopts the
repeal of 31 TAC §521.10 and §521.11, technical assistance
expenditures eligible for reimbursement and procedures for
claiming reimbursement, without changes, as published in the
February 11, 2000, issue of the Texas Register (25 TexReg
1044) and will not be republished.

The repeal of §521.10 and §521.11 will allow the clarification
of eligible expenditures and procedures for claiming technical
assistance funds.

No comments were received regarding adoption of the repeals.

The repeals are adopted under Chapter 201.020 Agriculture
Code which provides the Texas State Soil and Water Conser-

vation Board with the authority to adopt rules as necessary for
the performance of its functions under the Agriculture Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 18, 2000.

TRD-200002743
Robert G. Buckley
Executive Director
Texas State Soil and Water Conservation Board
Effective date: May 8, 2000
Proposal publication date: February 11, 2000
For further information, please call: (254) 773-2250

♦ ♦ ♦
31 TAC §§521.10 - 521.13

The Texas State Soil and Water Conservation Board adopts
new §§521.10 - 521.13, defining technical assistance expen-
ditures eligible for reimbursement and procedures for claiming
reimbursement, without changes, as published in the February
11, 2000, issues of the Texas Register (25 TexReg 1044) and
will not be republished.

The adopted new §§521.10 - 521.13 will better define technical
assistance expenditure eligibility for reimbursement and proce-
dures for claiming reimbursement. The new rules broaden the
definition of eligible expenses and changes the procedures for
payments to districts.

No comments were received regarding adoption of these new
rules.

The new rules are adopted under Chapter 201.020 Agriculture
Code which provides the Texas State Soil and Water Conser-
vation Board with the authority to adopt rules as necessary for
the performance of its functions under the Agriculture Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 18, 2000.

TRD-200002744
Robert G. Buckley
Executive Director
Texas State Soil and Water Conservation Board
Effective date: May 8, 2000
Proposal publication date: February 11, 2000
For further information, please call: (254) 773-2250

♦ ♦ ♦
TITLE 34. PUBLIC FINANCE

Part 3. TEACHER RETIREMENT SYS-
TEM OF TEXAS

Chapter 29. BENEFITS

Subchapter E. DEFERRED RETIREMENT OP-
TION PLAN
34 TAC §29.63
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The Teacher Retirement System of Texas (TRS) adopts new
§29.63, concerning the deadline for the purchase of special
service credit. The new rule, §29.63, is adopted without
changes to the text as proposed in the February 11, 2000, issue
of the Texas Register (25 TexReg 1045) and therefore will not
be republished.

The new section implements the statutory provisions regard-
ing the deadlines for the purchase of special service credit ap-
plicable to participants in the deferred retirement option plan
(DROP).

The new rule clarifies to DROP participants they must purchase
eligible special service credit on or before the effective date of
the their DROP participation. Further, because service credit
for state personal or sick leave cannot be purchased prior to
the date of actual retirement, the rule clarifies that an election
to participate in DROP affects the member’s ability later on, at
the time of retirement, to include leave accumulated at the time
of the DROP election in calculating the number of days or hours
of leave required to purchase the service credit. The new rule
also provides that special service credit may be purchased upon
termination of DROP participation under limited circumstances.

No comments on the proposal were received.

The new rule is adopted under the Government Code, Chapter
825, §825.102, which authorizes the Board of Trustees of the
Teacher Retirement System to adopt rules for the administration
of the funds of the retirement system.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 20, 2000.

TRD-200002843
Charles Dunlap
Executive Director
Teacher Retirement System of Texas
Effective date: May 10, 2000
Proposal publication date: February 11, 2000
For further information, please call: (512) 391-2115

♦ ♦ ♦
Chapter 41. INSURANCE PROGRAMS

Subchapter B. LONG-TERM CARE, DISABIL-
ITY AND LIFE INSURANCE
34 TAC §41.15

The Teacher Retirement System of Texas (TRS) adopts new
§41.15, concerning the requirements to bid on insurance for
school district employees and retirees. The new rule, §41.15 is
being adopted with no changes to the proposal as published in
the January 7, 2000, issue of the Texas Register (25 TexReg
56).

The new rule implements Insurance Code Article 3.50-4A,
which was passed by the 76th Legislature, 1999 in Senate Bill
1128 and became effective September 1, 1999. In addition,
an amendment to the title of Chapter 41 is adopted to more
accurately reflect the subject matter of the chapter. New titles
for subchapters A and B are also adopted.

In accordance with the new law, the rule sets forth the require-
ments for the selection of contractors for new insurance plans
established by Insurance Code article 3.50-4A, including long-
term care insurance, optional permanent life insurance, and
short-term and long-term disability insurance. The selection
requirements include minimum premium income requirements
and minimum capital and surplus requirements. These criteria
are necessary to ensure financial stability and integrity of the
new programs and are consistent with Insurance Code article
3.50-4A, §2(d), which provides that TRS may consider "ability
to service contracts, past experiences, financial stability, and
other relevant criteria." The rule also requires contractors to ad-
minister enrollment, adjudication of claims and coordination of
services for the applicable insurance plans and requires con-
tractors to account for premiums collected and disbursed.

No comments on the proposal were received.

The new section is adopted on an emergency basis under the
Government Code, Chapter 825, §825.102, which authorizes
the Board of Trustees of the Teacher Retirement System
to adopt rules for the administration of the funds of the
retirement system. Further, it is adopted under Insurance Code
article 3.50-4A, including §2(d), which provides that competitive
bidding shall be required under rules adopted by TRS and that
the rules may provide criteria to determine qualified carriers.
In addition, it is adopted under Insurance Code article 3.50-
4A §3(a) and (b), which provide that TRS shall adopt rules
for the selection of contractors, that the rules must require the
contractors to perform certain functions and that TRS may adopt
other rules necessary to administer the program.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 20, 2000.

TRD-200002842
Charles Dunlap
Executive Director
Teacher Retirement System of Texas
Effective date: May 10, 2000
Proposal publication date: January 7, 2000
For further information, please call: (512) 391-2115

♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

Part 1. TEXAS DEPARTMENT OF PUB-
LIC SAFETY

Chapter 1. ORGANIZATION AND ADMINIS-
TRATION

Subchapter T. DISPOSITION OF FORFEITED
ASSET
37 TAC §1.251

The Texas Department of Public Safety adopts new §1.251,
concerning Disposition of Forfeited Asset, without changes to
the proposed text as published in the January 7, 2000, issue of
the Texas Register (25 TexReg 58) and will not be republished.
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The justification for the new section will be to ensure oversight
by the Public Safety Commission of all expenditures and other
uses of a forfeited asset by the department.

The new section promulgates the Public Safety Commission’s
policy and procedure to approve the Department of Public
Safety’s (DPS) disposition or other use of an asset forfeited to
the department under federal or state law. The department must
obtain prior commission approval before disposing of any asset
except tangible property, such as a vehicle, firearm, or cellular
telephone. The commission delegates its authority to approve
disposition of tangible property to a major division chief if a
report of the dispositions is made annually to the commission.

No comments were received regarding adoption of the new
section.

The new section is adopted pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out
the department’s work and pursuant to specific mandate and
authority of Senate Bill 370 (Acts 76th Legislature, Regular Ses-
sion, Chapter 1189, codified as Government Code, §411.0131).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 20, 2000.

TRD-200002812
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Effective date: May 10, 2000
Proposal publication date: January 7, 2000
For further information, please call: (512) 424-2135

♦ ♦ ♦
Chapter 15. DRIVERS LICENSE RULES

Subchapter A. LICENSING REQUIREMENTS
37 TAC §15.6, §15.7

The Texas Department of Public Safety adopts amendments to
§15.6 and §15.7, concerning Licensing Requirements, without
changes to the proposed text as published in the January 7,
2000, issue of the Texas Register (25 TexReg 59) and will not
be republished.

The justification for the sections will be to allow for the operation
of a motorcycle that is better suited to be driven on public streets
and highways and to clarify what the required reinstatement fee
is.

Amendments to the sections include changing the cubic cen-
timeter piston displacement of a motorcycle that a 15 year old
applicant, provided other requirements are met, may operate
from 125cc to 250cc, and changes the $50 reinstatement fee
to a "statutory" reinstatement fee (currently $100). The amend-
ments are necessary in order for the department to comply with
Senate Bill 370 and House Bill 1492 passed during the 76th
Texas Legislature, 1999.

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules, considered necessary for carrying out the
department’s work, and Texas Transportation Code, §521.005.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 20, 2000.

TRD-200002814
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Effective date: May 10, 2000
Proposal publication date: January 7, 2000
For further information, please call: (512) 424-2135

♦ ♦ ♦
Subchapter C. EXAMINATION REQUIRE-
MENTS
37 TAC §15.57

The Texas Department of Public Safety adopts an amend-
ment to §15.57, concerning Examination Requirements, with-
out changes to the proposed text as published in the January
7, 2000, issue of the Texas Register (25 TexReg 60) and will
not be republished.

The justification for the section will be to allow for the operation
of a motorcycle by 15-year-old applicants that is better suited
to be driven on public streets or highways.

Amendment to the section changes the cubic centimeter piston
displacement of a motorcycle that a 15-year-old applicant,
provided other requirements are met, may operate from 125cc
to 250cc.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules, considered necessary for carrying out the
department’s work, and Texas Transportation Code, §521.005.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 20, 2000.

TRD-200002815
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Effective date: May 10, 2000
Proposal publication date: January 7, 2000
For further information, please call: (512) 424-2135

♦ ♦ ♦
Subchapter G. DENIAL OF RENEWAL OF
DRIVER’S LICENSE FOR FAILURE TO AP-
PEAR FOR TRAFFIC VIOLATION
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37 TAC §§15.111, 15.112, 15.114, 15.116 - 15.119

The Texas Department of Public Safety adopts amendments
to §§15.111, 15.114, and 15.116-15.119, concerning Denial of
Renewal of Driver’s License for Failure to Appear for Traffic
Violation, without changes to the proposed text as published
in the January 7, 2000, issue of the Texas Register (25 TexReg
61) and will not be republished. Section 15.112 is changed for
a grammatical correction.

The justification for the sections will be to allow for a more
efficient process of the courts to administer their failure to
appear or payment of fines programs.

Amendments to the sections add additional offenses/violations
for which a person may be denied renewal of their driver license
for failure to appear to pay a fine involving an offense within
justice and municipal court jurisdictions. The amendments are
necessary in order for the department to comply with House Bill
2802 passed during the 76th Texas Legislature, 1999.

No Comments were received regarding adoption of the amend-
ments.

The amendments are adopted pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules, considered necessary for carrying out the
department’s work, and Texas Transportation Code, §706.012.

§15.112. Authority To Enter Interlocal Contract.

A political subdivision may contract with the department to provide
information necessary for the department to deny renewal of the
driver’s license of a person who has failed to appear for a complaint,
citation, or court order to pay a fine involving an offense listed in
§15.111 of this title (relating to Purpose and Scope). A contract under
this section must be made in accordance with Texas Government
Code, Chapter 791. A contract made under this section is subject to
the ability of the parties to provide or pay for the services required
under the contract.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 20, 2000.

TRD-200002813
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Effective date: May 10, 2000
Proposal publication date: January 7, 2000
For further information, please call: (512) 424-2135

♦ ♦ ♦
Chapter 25. SAFETY RESPONSIBILITY REG-
ULATIONS
37 TAC §25.18

The Texas Department of Public Safety adopts an amendment
to §25.18, concerning Reinstatement, without changes to the
proposed text as published in the January 7, 2000, issue of the
Texas Register (25 TexReg 62) and will not be republished.

The justification for the section will be clarification regarding
reinstatement fees.

Amendment to the section changes the title of the section,
deletes unnecessary language and changes the $50 reinstate-
ment fee to "statutory" reinstatement fee. The changes are
necessary in order for the department to comply with Senate
Bill 370 passed during the 76th Texas Legislature, 1999.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules, considered necessary for carrying out the
department’s work, and Texas Transportation Code, §521.005.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 20, 2000.

TRD-200002816
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Effective date: May 10, 2000
Proposal publication date: January 7, 2000
For further information, please call: (512) 424-2135

♦ ♦ ♦
Chapter 29. PRACTICE AND PROCEDURE
37 TAC §§29.1 - 29.49, 29.101 - 29.157

The Texas Department of Public Safety adopts the repeal of
§§29.1 - 29.49 and §§29.101 - 29.157, concerning Practice
and Procedure, without changes as published in the January
7, 2000, issue of the Texas Register (25 TexReg 63).

The justification for the repeals will be the removal of obsolete or
duplicative rules which conflict with other statutory or regulatory
provisions and will allow for the adoption of new §§29.1 - 29.34
which will accurately reflect current law and agency practices
with regard to contested cases.

No comments were received regarding repeal of the sections.

The repeals are adopted pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the
department’s work and Texas Transportation Code, §§548.002,
643.003, and 644.003.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 20, 2000.

TRD-200002806
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Effective date: May 10, 2000
Proposal publication date: January 7, 2000
For further information, please call: (512) 424-2135

♦ ♦ ♦
37 TAC §§29.1 - 29.34
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The Texas Department of Public Safety adopts new §§29.1 -
29.34, concerning Practice and Procedure, without changes to
the proposed text as published in the January 7, 2000, issue of
the Texas Register (25 TexReg 64) and will not be republished.

The justification for the new sections will be rules that are
more streamlined and less confusing and are necessary to
accurately reflect current law and agency practices with regard
to contested cases. The new rules apply to Motor Carrier
Hearings and Vehicle Inspection Hearings that are held before
the State Office of Administrative Hearings (SOAH). The new
rules further remove unnecessary duplication of applicable
SOAH rules and statutory provisions of the Texas Administrative
Procedures Act. The new rules also supplement SOAH rules
on these contested cases in order to more adequately address
department-specific issues such as manner of service, notices
of hearing, and informal dispositions.

No comments were received regarding adoption of the new
sections.

The new sections are adopted pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules considered necessary for carrying out the
department’s work and Texas Transportation Code, §§548.002
and 644.003, which authorize the department to adopt rules to
administer and enforce programs regulating vehicle inspection
stations and inspectors, and commercial motor vehicle safety
standards.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 20, 2000.

TRD-200002807
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Effective date: May 10, 2000
Proposal publication date: January 7, 2000
For further information, please call: (512) 424-2135

♦ ♦ ♦
Chapter 31. STANDARDS FOR AN AP-
PROVED MOTORCYCLE OPERATOR
TRAINING COURSE
37 TAC §§31.1, 31.4, 31.6, 31.9 - 31.11

The Texas Department of Public Safety adopts the amendments
to §§31.1, 31.4, 31.6, and 31.9 - 31.11, concerning Motorcycle
Operator Training Course, without changes to the proposed text
as published in the January 7, 2000, issue of the Texas Register
(25 TexReg 69) and will not be republished.

The justification for the sections will be current and updated
department rules relating to the Motorcycle Operator Training
Course.

Amendments include renaming of the unit due to a reorgani-
zation within the department, allowing a 15 year old who pre-
sents an instructional permit or unrestricted provisional Class
C or higher driver license to take the basic motorcycle operator
training course and adds language clarifying the instructional re-
quirements for the basic course, as well, as providing additional

grounds for de-certification of instructors who fail to comply with
the requirements.

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted pursuant to Texas Government
Code, §411.004(3), which authorizes the commission to adopt
rules considered necessary for carrying out the department’s
work and Texas Transportation Code, §662.009.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 20, 2000.

TRD-200002808
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Effective date: May 10, 2000
Proposal publication date: January 7, 2000
For further information, please call: (512) 424-2135

♦ ♦ ♦
Chapter 32. BICYCLE SAFETY AND EDUCA-
TION PROGRAM
37 TAC §32.2

The Texas Department of Public Safety adopts the amend-
ment to §32.2, concerning Bicycle Safety Curriculum, without
changes to the proposed text as published in the January 7,
2000, issue of the Texas Register (25 TexReg 70) and will not
be republished.

The justification for the section will be the enhancement of
bicycle safety behaviors by children and adults as a result of
completing and teaching the SuperCyclist course.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out
the department’s work and Health and Safety Code, Chapter
758 which provides that a licensed provider may contract with
instructors and may subsequently issue completion certificates
to those students who successfully complete the course.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 20, 2000.

TRD-200002809
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Effective date: May 10, 2000
Proposal publication date: January 7, 2000
For further information, please call: (512) 424-2135

♦ ♦ ♦
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Chapter 33. ALL-TERRAIN VEHICLE OPERA-
TOR EDUCATION AND CERTIFICATION
PROGRAM
37 TAC §§33.1 - 33.5

The Texas Department of Public Safety adopts the amendments
to §§33.1 - 33.3 and 33.5, concerning All-terrain Vehicle
Operator Education and Certification Program, without changes
to the proposed text as published in the January 7, 2000,
issue of the Texas Register (25 TexReg 71) and will not be
republished. Section 33.4(g) is adopted with change to correct
a grammatical error and will be republished.

The justification for the sections will be current and updated
department rules relating to the All-terrain Vehicle Operator
Education and Certification Program.

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted pursuant to Texas Government
Code, §411.004(3), which authorizes the commission to adopt
rules considered necessary for carrying out the department’s
work and Texas Transportation Code, §663.018, which states
that the "designated division or state agency may adopt rules
to administer this chapter." The Governor has designated
the Texas Department of Public Safety to administer the all-
terrain vehicle operator education and certification program as
provided by Texas Transportation Code, §663.011.

§33.4. Notice of Hearing Requirements.

(a) The department may deny, suspend, or cancel its approval
for a program sponsor to conduct a course or for an instructor to
teach courses offered under this chapter if the applicant, instructor,
or program sponsor:

(1) does not meet the requirements established under
Texas Transportation Code, Chapter 663, to receive or retain approval;

(2) permits fraud or engages in any fraudulent practices
with reference to an application to the department, induces or
countenances fraud or fraudulent practices on the part of any
application for a driver’s license or permit, or permits or engages
in any other fraudulent practice in any action between the applicant
or licensee or the public;

(3) does not comply with the rules and regulations of the
department; or

(4) is convicted under the laws of this state, another
state, or the United States, of any felony or offense involving
moral turpitude, tampering with a governmental record, driving while
intoxicated or driving under the influence of drugs, or an offense
committed as a result of the person’s criminally negligent operation
of a motor vehicle:

(A) these particular crimes relate to the conducting
and teaching courses because the program sponsor and instructors
are required to be of good reputation, character, moral conduct, and
to deal honestly with members of the public. Program sponsors and
instructors are required to keep records on behalf of the department
and are required to recognize the importance of, encourage, and
practice safe driving techniques;

(B) a conviction for an offense other than a felony
will not be considered by the department, under this paragraph, if
a period of more than five years has elapsed since the date of the
conviction or of the release of the person from the confinement or

supervision imposed for that conviction, whichever is the later date.
For the purposes of this section, a person is convicted of an offense
when an adjudication of guilt on an offense is entered against the
person by a court of competent jurisdiction, whether or not:

(i) the sentence is subsequently probated and the
person is discharged from probation;

(ii) the accusation, complaint, information, or
indictment against the person is dismissed and the person is released
from all penalties and disabilities resulting from the offense; or the
person is pardoned for the offense, unless the pardon is expressly
granted for subsequent proof of innocence;

(C) in determining the present fitness of a person
who has been convicted of a crime and in determining whether a
criminal conviction directly relates to an occupation, the department
shall consider those factors stated in Occupations Code, Chapter 53;

(5) does not enter into any license agreement required by
these rules or any such agreement is revoked, transferred, assigned,
or is subject to revocation because of the actions of the applicant or
instructor.

(b) When there is cause to deny, suspend, or cancel the
approval of a program sponsor or instructor, the director shall, no
less than 30 days before refusal, suspension, or revocation action is
taken, notify the person in writing, in person, or by certified mail at
the last address supplied to the department, of the impending refusal,
suspension, or revocation, the reasons for taking this action, the
effective date of the action, and of his/her right to an administrative
hearing for the purpose of determining whether or not the evidence
is sufficient to warrant the refusal, suspension, or revocation action
proposed to be taken by the director.

(c) The director, without a hearing, may suspend, revoke, or
refuse to issue approval for a program sponsor to conduct a course or
for an instructor to teach courses if, within 20 days after actual notice
or the notice has been deposited in the United States mail, the person
has not made a written request to the director for this administrative
hearing.

(d) On receipt by the director of a written request for an
administrative hearing within the 20-day period, an opportunity for
an administrative hearing shall be afforded as early as is practicable.

(e) The administrative hearing shall be before the director
or his designee.

(f) On the basis of the evidence submitted at the hearing,
the director, acting for himself or upon the recommendation of his
designee, may refuse or revoke the approval.

(g) A program sponsor or instructor may waive the right
to an administrative hearing in writing by completing the Voluntary
Waiver of Administrative Hearing form that accompanies the depart-
ment’s notice of intent to suspend, revoke, or refuse to approve a
program sponsor or instructor.

(h) The procedure of the administrative hearing shall comply
with §§29.1 - 29.49 of this title (relating to Practice and Procedure),
except where otherwise provided.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 20, 2000.

TRD-200002811
Thomas A. Davis, Jr.
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Director
Texas Department of Public Safety
Effective date: May 10, 2000
Proposal publication date: January 7, 2000
For further information, please call: (512) 424-2135

♦ ♦ ♦
37 TAC §33.6

The Texas Department of Public Safety adopts the repeal
of §33.6, concerning Consumer Product Safety Commission,
without changes as published in the January 7, 2000, issue of
the Texas Register (25 TexReg 73).

The justification for the repeal will be the removal of obsolete
rules because of the consent decree having expired.

No comments were received regarding adoption of the repeal.

The repeal is adopted pursuant to Texas Government Code,
§411.004(3) which authorizes the commission to adopt rules
considered necessary for carrying out the department’s work

and Texas Transportation Code, §663.018, which states that
the "designated division or state agency may adopt rules
to administer this chapter." The Governor has designated
the Texas Department of Public Safety to administer the All-
Terrain Vehicle Operator Education and Certification Program
as provided by Texas Transportation Code, §663.011.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on April 20, 2000.

TRD-200002810
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Effective date: May 10, 2000
Proposal publication date: January 7, 2000
For further information, please call: (512) 424-2135

♦ ♦ ♦
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 REVIEW OF AGENCY RULES
This Section contains notices of state agency rules review as directed by the 75th Legislature,
Regular Session, House Bill 1 (General Appropriations Act) Art. IX, Section 167. Included here
are: (1) notices of plan to review; (2) notices of intention to review, which invite public comment to
specified rules; and (3) notices of readoption, which summarize public comment to specified rules.
The complete text of an agency’s plan to review is available after it is filed with the Secretary of
State on the Secretary of State’s web site (http://www.sos.state.tx.us/texreg). The complete text of
an agency’s rule being reviewed and considered for readoption is available in the Texas Adminis-
trative Code on the web site (http://www.sos.state.tx.us/tac).

For questions about the content and subject matter of rules, please contact the state agency that
is reviewing the rules. Questions about the web site and printed copies of these notices may be
directed to the Texas Register office.



Agency Rule Review Plan
Texas Department of Insurance

Title 28, Part 1

Filed: April 25, 2000

♦ ♦ ♦
Proposed Rule Reviews
Texas Department of Agriculture

Title 4, Part 1

The Texas Department of Agriculture (the department) proposes
to review Title 4, Texas Administrative Code, Part 1, Chapter 1,
concerning General Procedures, pursuant to the Texas Government
Code, §2001.039 and the General Appropriations Act, Article IX,
§9-10.13, 76th Legislature, 1999 (Section 9-10.13). Section 9-10.13
and §2001.039 require state agencies to review and consider for
readoption each of their rules every four years. The review must
include an assessment of whether the original justification for the
rules continues to exist.

As part of the review process, the department proposes amendments
to Title 4, §§1.3, 1.5, 1.200, 1.404, 1.700 and 1.701, new §§1.201
and 1.206, and the repeal of §§1.91 and 1.201. These may be found
in the proposed rule section of this publication of theTexas Register.
The assessment of Title 4, Chapter 1, by the department at this time
indicates that with the exception of sections proposed for amendment
or repeal, the reason for adopting or readopting without changes all
remaining sections in Chapter 1 continues to exist.

The department is accepting comment on the review of Chapter 1.
Comments on the review may be submitted within 30 days following
the publication of this notice in theTexas Registerto Dolores Alvarado
Hibbs, Deputy General Counsel, Texas Department of Agriculture,
P.O. Box 12847, Austin, Texas, 78711.

TRD-200002869
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Filed: April 21, 2000

♦ ♦ ♦
Credit Union Department

Title 7, Part 6

The Legislative Advisory Committee of the Texas Credit Union Com-
mission will review and consider Chapter 91, Chartering, Operations,
Mergers, Liquidations, Rules 91.102, 91.301, and 91.302 of Title 7,
Part 6 of the Texas Administrative Code in preparation for the Credit
Union Commission’s Rule Review as required by the General Ap-
propriations Act, Article IX, Section 167.

Comments or questions regarding these rules may be submitted
in writing to Lynette Pool, Deputy Commissioner Credit Union
Department, 914 East Anderson Lane, Austin, Texas 78752-1699,
or electronically to deputy.commissioner@tcud.state.tx.us.

TRD-200002983
Harold E. Feeney
Commissioner
Credit Union Department
Filed: April 26, 2000

♦ ♦ ♦
Texas Department of Health

Title 25, Part 1

The Texas Department of Health (department) will review and con-
sider for readoption, revision or repeal Title 25, Texas Administrative
Code, Part I, Chapter 117. End Stage Renal Disease Facilities, Sub-
chapter A. General Provisions, §§117.1 - 117.3; Subchapter B. Appli-
cation and Issuance of a License, §§117.11 - 117.17; Subchapter C.
Minimum Standards for Design and Space, Equipment, Water Treat-
ment and Reuse, and Sanitary and Hygienic Conditions, §§117.31
- 117.34; Subchapter D. Minimum Standards for Patient Care and
Treatment, §§117.41 - 117.46; Subchapter E. Dialysis Technicians,
§§117.61 - 117.65; and Subchapter F. Corrective Action Plan and
Enforcement, §§117.81 - 117.86.

This review is in accordance with the requirements of the Texas
Government Code, §2001.039, the General Appropriations Act,
Article IX, §9-10.13, 76th Legislature, 1999.
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An assessment will be made by the department as to whether the
reasons for adopting or readopting these rules continue to exist. This
assessment will be continued during the rule review process. Each
rule will be reviewed to determine whether it is obsolete, whether the
rule reflects current legal and policy considerations, and whether the
rule reflects current procedures of the department. The review of all
rules must be completed by August 31, 2003.

Comments on the review may be submitted in writing within 30
days following the publication of this notice in theTexas Register
to Linda Wiegman, Office of General Counsel, Texas Department of
Health, 1100 West 49th Street, Austin, Texas 78756. Any proposed
changes to these rules as a result of the review will be published in
the Proposed Rule Section of theTexas Registerand will be open for
an additional 30 day public comment period prior to final adoption
or repeal by the department.

TRD-200002938
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: April 25, 2000

♦ ♦ ♦
The Texas Department of Health (department) will review and con-
sider for readoption, revision or repeal Title 25, Texas Administrative
Code, Part I, Chapter 127. Registry for Providers of Health-Related
Services, §§127.1 - 127.4.

This review is in accordance with the requirements of the Texas
Government Code, §2001.039, the General Appropriations Act,
Article IX, §9-10.13, 76th Legislature, 1999.

An assessment will be made by the department as to whether the
reasons for adopting or readopting these rules continue to exist. This
assessment will be continued during the rule review process. Each
rule will be reviewed to determine whether it is obsolete, whether the
rule reflects current legal and policy considerations, and whether the
rule reflects current procedures of the department. The review of all
rules must be completed by August 31, 2003.

Comments on the review may be submitted in writing within 30
days following the publication of this notice in theTexas Register
to Linda Wiegman, Office of General Counsel, Texas Department of
Health, 1100 West 49th Street, Austin, Texas 78756. Any proposed
changes to these rules as a result of the review will be published in
the Proposed Rule Section of theTexas Registerand will be open for
an additional 30 day public comment period prior to final adoption
or repeal by the department.

TRD-200002939
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: April 25, 2000

♦ ♦ ♦
The Texas Department of Health (department) will review and con-
sider for readoption, revision or repeal Title 25, Texas Administrative
Code, Part I, Chapter 128. Permits for Contact Lens Dispensers,
§§128.1 - 128.9.

This review is in accordance with the requirements of the Texas
Government Code, §2001.039, the General Appropriations Act,
Article IX, §9-10.13, 76th Legislature, 1999.

An assessment will be made by the department as to whether the
reasons for adopting or readopting these rules continue to exist. This
assessment will be continued during the rule review process. Each
rule will be reviewed to determine whether it is obsolete, whether the
rule reflects current legal and policy considerations, and whether the
rule reflects current procedures of the department. The review of all
rules must be completed by August 31, 2003.

Comments on the review may be submitted in writing within 30
days following the publication of this notice in theTexas Register
to Linda Wiegman, Office of General Counsel, Texas Department of
Health, 1100 West 49th Street, Austin, Texas 78756. Any proposed
changes to these rules as a result of the review will be published in
the Proposed Rule Section of theTexas Registerand will be open for
an additional 30 day public comment period prior to final adoption
or repeal by the department.

TRD-200002940
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: April 25, 2000

♦ ♦ ♦
The Texas Department of Health (department) will review and con-
sider for readoption, revision or repeal Title 25, Texas Administrative
Code, Part I, Chapter 129. Opticians’ Registry, §§129.1 - 129.5, and
129.7 - 129.13.

This review is in accordance with the requirements of the Texas
Government Code, §2001.039, the General Appropriations Act,
Article IX, §9-10.13, 76th Legislature, 1999.

An assessment will be made by the department as to whether the
reasons for adopting or readopting these rules continue to exist. This
assessment will be continued during the rule review process. Each
rule will be reviewed to determine whether it is obsolete, whether the
rule reflects current legal and policy considerations, and whether the
rule reflects current procedures of the department. The review of all
rules must be completed by August 31, 2003.

Comments on the review may be submitted in writing within 30
days following the publication of this notice in theTexas Register
to Linda Wiegman, Office of General Counsel, Texas Department of
Health, 1100 West 49th Street, Austin, Texas 78756. Any proposed
changes to these rules as a result of the review will be published in
the Proposed Rule Section of theTexas Registerand will be open for
an additional 30 day public comment period prior to final adoption
or repeal by the department.

TRD-200002941
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: April 25, 2000

♦ ♦ ♦
Texas Department of Insurance

Title 28, Part 1

The Texas Department of Insurance will review and consider for read-
option, revision or repeal all sections of the following chapters of Title
28, Part I of the Texas Administrative Code, in accordance with the
Texas Government Code, §2001.039 and the General Appropriations
Act, Article IX, §9-10.13, 76th Texas Legislature, 1999: Chapter
3, Life, Accident and Health Insurance and Annuities; Chapter 11,
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Health Maintenance Organizations; Chapter 12, Independent Review
Organizations; Chapter 23, Prepaid Legal Service; Chapter 25, Insur-
ance Premium Finance; Chapter 26, Small Employer Health Insurance
Regulations; Chapter 28, Supervision and Conservation; Chapter 29,
Guaranty Acts; Chapter 31, Liquidation; Chapter 33, Continuing Care
Retirement Facilities; Chapter 34, State Fire Marshal.

The Texas Department of Insurance will consider, among other
things, whether the reasons for adoption of these rules continue
to exist. Any proposed revisions or repeals identified during the
review of these rules will be proposed and published in theTexas
Registerin accordance with the Administrative Procedure Act, Texas
Government Code, Chapter 2001.

Comments on the review of these rules may be submitted in writing
within 30 days after publication of this notice in theTexas Register
to Lynda H. Nesenholtz, General Counsel and Chief Clerk, P.O. Box
149104, MC 113-2A, Austin, Texas 78714-9104. An additional copy
of comments should be sent to Ann Bright, Section Chief, Agency
Counsel Section, Legal and Compliance Division, P.O. Box 149104,
MC 110-1A, Austin, Texas 78714-9104. Comments must be received
no later than 5:00 p.m. on Monday, June 5, 2000.

TRD-200002947
Bernice Ross
Deputy Chief Clerk
Texas Department of Insurance
Filed: April 25, 2000

♦ ♦ ♦
Adopted Rule Reviews
Texas Natural Resource Conservation Commission

Title 30, Part 1

The Texas Natural Resource Conservation Commission (TNRCC
or commission) approves the review of Chapter 295, Water Rights
Procedural. This review was conducted under the requirements of
Texas Government Code, §2001.039 and the General Appropriations
Act, Article IX, §9- 10.13, 76th Legislature, 1999. The Notice of
Intention to Review was published for comment in the January 28,
2000 issue of theTexas Register(25 TexReg 602).

The commission has reviewed the rules in Chapter 295 and deter-
mined that the reason for adopting those rules continues to exist.
The rules are necessary for the regulation of state waters by the com-
mission. The commission readopts Chapter 295 without change.

Chapter 295, concerning Water Rights Procedural, was adopted under
Texas Water Code, Chapter 11, concerning Water Rights. The rules
are necessary to provide details of the procedural requirements,
including filing and fee requirements, to implement Texas Water
Code, Chapter 11. The rules also include descriptions of the public
notices required for each application, information related to public
hearings, and they define special actions that may be taken by the
commission related to specific types of water rights.

Chapter 295, Subchapter A, Requirements of Water Use Permit Ap-
plications, contains general requirements; additional requirements for
the storage of appropriated surface water in aquifers, irrigation, and
dams and reservoirs; requirements for applications for permits under
the Texas Water Code; additional requirements for applications for
temporary permits; requirements for applications for amendments to
water use permits and extensions of time, application for diversion for
domestic or livestock use from un-sponsored and storage limited pro-
jects, and applications for emergency water use permits; requirements
for filing for water supply contracts and amendments and applications

for authorization to convey stored water; and specifications for maps,
plats, and drawings accompanying an application for a water use per-
mit. Subchapter B contains the requirements for water use permit
fees. Subchapter C contains notice requirements for water use permit
applications. Subchapter D contains the requirements for a public
hearing. Subchapter E contains requirements on special actions of
the commission, and Subchapter F contains requirements on filing of
instruments and reports.

A public hearing was not held on the proposed rules review. No
written comments on the proposed rules review were received by the
commission during the comment period.

TRD-200002877
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: April 21, 2000

♦ ♦ ♦
Texas Department of Public Safety

Title 37, Part 1

The Texas Department of Public Safety (DPS) has completed the
review of Chapter 28 - DNA Database; Chapter 29 - Practice and
Procedure; Chapter 31 - Motorcycle Operator Training; Chapter 32 -
Bicycle Safety and Education Program; and Chapter 33 - All-Terrain
Vehicle. Pursuant to the requirements of §167 of the Appropriations
Act, the DPS readopts the following: Chapter 28; Chapter 29:
§29.201, Chapter 31: §§31.2, 31.3, 31.5, 31.7, and 31.8; and Chapter
32: §§32.1, and 32.3 - 32.8.

The proposed review was published in the January 7, 2000, issue of
the Texas Register(25 TexReg 220).

The DPS received no comments as to whether the reason for adopting
the rules continues to exist. The DPS finds that the reason for
adopting these rules continues to exist.

As part of this review process, the DPS proposed amendments to
the following sections as published in the January 7, 2000, issue
of the Texas Register(25 TexReg 220). The DPS proposed the
repeal of Chapter 29, §§29.1 - 29.49 and §§29.101 - 29.157 with the
simultaneous filing of new §§29.1-29.34. The DPS further proposed
amendments to Chapter 31, §§31.1, 31.4, 31.6, and 31.9 - 31.11; to
Chapter 32, §32.2; and to Chapter 33, §§33.1 - 33.5 and the repeal
of §33.6.

The DPS received no comments on the proposed amendments and
repeals. The DPS finds that the reason for adopting these rules
continues to exist.

TRD-200002805
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Filed: April 20, 2000

♦ ♦ ♦
State Office of Risk Management

Title 28, Part 4

Notice of Readopted Rule: The State Office of Risk Management
readopts without changes Title 28 TAC, Part 4, §251.1 concerning
definitions relating to workers’ compensation for state employees;
§251.201 concerning cooperation by employing agencies; §251.207
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concerning required submission of Form TWCC-1S; §251.209 con-
cerning time limits on submitting Form TWCC-1S; §251.212 con-
cerning an employee’s obligation to provide immediate notice of
injury; §251.213 concerning agency claims coordinators; §251.216
concerning legal responsibilities of injured employees; §251.217 con-
cerning agency policies regarding workers’ compensation; §251.218
concerning correspondence relating to workers’ compensation claims;
§251.304 concerning computation of sick leave; §251.309 concern-
ing communications about sick and emergency leave; and, §252.1
concerning definitions relating to state risk management. This review
was conducted in accordance with the General Appropriations Act of
1999, H.B. 1, §10.13, Article IX, and Government Code, §2001.039,
as added by Senate Bill 178, 76th Legislature.

The proposed review was published in the August 28, 1998, edition
of theTexas Register(23 TexReg 8849). No comments were received
regarding the readoption of these rules. Except as described in
the following paragraph, the Board of the State Office of Risk
Management has reviewed these rules and determined that the reasons
for adopting them continue to exist.

The Board finds that the reasons for adopting the following rules
no longer continue to exist, and they will expire by operation of
law. The rules which will expire are: Sections 251.202, concern-
ing posting proposed changes; 251.203, concerning filing of instru-
ments; 251.204, concerning communications with the Texas Workers’
Compensation Commission; 251.205, concerning medical reports;
251.206, concerning employing agency records; 251.208, concerning

retention of records; 251.210, concerning Form TWCC-6; 251.211
concerning certain absences; 251.214, concerning duties of claims
coordinators; 251.215 concerning employee reports; 251.219, con-
cerning reconsideration of claims; 251.220, concerning requests for
inspection or copying in writing; 251.221 concerning the agency’s
officer for public records; 251.222, concerning legal authorization
for access; 251.301, concerning utilization of sick leave; 251.302
and 251.303, concerning waiting periods; 251.305, concerning an
employee’s right to compensation; 251.306, concerning the effect of
sick leave; 251.307, concerning payment of compensation; 251.308,
concerning the effect of emergency leave; 251.401 and 251.402, con-
cerning accident prevention rules; 251.403, concerning interpretation
of director; 251.404, concerning National Safety Council Guide-
lines; 251.405, concerning administration of accident prevention
rules; 251.406, concerning correction of cited discrepancies; 251.407
and 251.408, concerning hearing procedures and records; 251.409,
251.410, and 251.411, concerning requests for rule changes; 251.412,
concerning substitute rule requests; 251.413, concerning availability
of rules; 252.101, concerning state risk management guidelines; and,
252.102, concerning reports.

TRD-200002953
Jonathan Bow
General Counsel
State Office of Risk Management
Filed: April 25, 2000

♦ ♦ ♦
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TABLES &
 GRAPHICS

Graphic material from the emergency, proposed, and adopted sections is published separately in
this tables and graphics section. Graphic material is arranged in this section in the following
order: Title Number, Part Number, Chapter Number and Section Number.

Graphic material is indicated in the text of the emergency, proposed, and adopted rules by the fol-
lowing tag: the word “Figure” followed by the TAC citation, rule number, and the appropriate sub-
section, paragraph, subparagraph, and so on.

Graphic Material will not be reproduced in the
Acrobat version of this issue of theTexas Regis-
ter due to the large volume. To obtain a copy of
the material please contact the Texas Register
office at (512) 463-5561 or (800) 226-7199.



IN ADDITION
The Texas Register is required by statute to publish certain documents, including applications to purchase
control of state banks, notices of rate ceilings, changes in interest rate and applications to install remote
service units, and consultant proposal requests and awards.

To aid agencies in communicating information quickly and effectively, other information of general interest to
the public is published as space allows.



Center for Rural Health Initiatives
Request for Proposals for Medically Underserved
Community-State Matching Incentive Program

The Center for Rural Health Initiatives is issuing a Request for
Proposals ("RFP") for the Medically Underserved Community-State
Matching Incentive Program. The purpose of this RFP is to provide
the applicant with the information necessary to apply for matching
state grant funds under the provisions of this program.

The purpose of this program is to increase the number of physicians
providing primary care in medically underserved communities, par-
ticularly rural.

USE OF FUNDS: The funds can be used to establish a medical
office and ancillary facilities for diagnosing and treating patients.
The optimum use of funds would be for the purchase of equipment
and furnishings that would establish a new practice site. The site will
continue to serve the primary care needs of the community beyond the
grant period, and the physician will agree to practice for a minimum
of two years.

AMOUNT OF AWARDS: The funding available for support of this
program during FY 2000 is $250,000. Approximately 10 projects will
be funded. Under the requirements of this program the state grants
funds of up to $25,000 tomatch the contributions by community
groups to cover start-up costs for new physicians.

ELIGIBLE APPLICANTS: An eligible community must be in an
underserved area as determined by the U.S. Department of Health and
Human Services or the Texas Department of Health. The community
must make a commitment of $15,000 - $25,000 in contributions
toward the project and contract with a physician eligible to participate
in this program.

Eligible physicians include those in family/general practice, general
pediatrics, general internal medicine, or general obstetrics/gynecol-
ogy. The physician must be licensed to practice in the State of Texas,
have completed an accredited residency program, and have contracted
with the community to provide full-time primary care for at least two
years. A physician who completed residency within the last ten years
will be given priority consideration.

EVALUATION AND SELECTION: The Center will prioritize the
eligible communities to assure that the neediest are provided grants.

The prioritization process will quantify indicators of need that may
include, but are not limited to, the following: no practicing primary
care physicians; only one primary care physician and a population
of at least 2,000; no federally or state-funded primary care clinic; no
practicing physician assistants or nurse practitioners; the participating
physician will be the only physician practicing in one of the primary
care specialties; a large minority population, if the participating
physician is a member of the same minority group; designation by
the United States Department of Health and Human Services as a
primary care Health Professional Shortage Area (HPSA) for at least
the last five years; a population-to-primary care provider ratio in the
top 25% of all counties in the state; poverty rates above the state
average; and median family incomes at least 25% below the state
average.

DEADLINE: Applications are available May 1, 2000. Completed
applications are due by July 31, 2000. Announcement of the selected
applicants will be made by September 1, 2000.

CONTRACT PERIOD: The budget period for applications funded
under this RFP will be November 1, 2000 - August 31, 2001.

CONTACT PERSON: To obtain the application, please contact:
Marty Darnell, Program Administrator, Center for Rural Health
Initiatives, P.O. Drawer 1708, Austin, Texas 78767-1708, (512) 479-
8891, email darnell@crhi.state.tx.us.

TRD-200002787
Robt. J. "Sam" Tessen
Executive Director
Center for Rural Health Initiatives
Filed: April 19, 2000

♦ ♦ ♦
Coastal Coordination Council
Notice and Opportunity to Comment on Requests for Consis-
tency Agreement/Concurrence under the Texas Coastal
Management Program

On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP
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goals and policies identified in 31 TAC Chapter 501. Requests for
federal consistency review were received for the following projects(s)
during the period of April 13, 2000, through April 19, 2000:

FEDERAL AGENCY ACTIONS:

Applicant: Institute of Nautical Archaeology; Location: The project
is in Bolivar Roads approximately 0.5 mile southeast of the Galveston
Channel North Jetty boat launch on Bolivar Peninsula on the
southwest side of the North Jetty, Galveston Bay, Galveston County,
Texas. CCC Project No.: 00-0123-F1; Description of Proposed
Action: The applicant proposes to excavate the Civil War shipwreck
Denbigh (41GV143). Approximately 60% of a 185-foot-long by 25-
foot-wide area would be dredged by scuba divers with hand-held
induction dredges to a depth of 11 feet below mean high tide in order
to expose the interior of the hull. The discharge would be at the bay
bottom just outside the hull. Sandy mud and hard clay would be
dredged to uncover the interior of the wreck, but the rate of removal
would be slow enough, and the amount of material removed small
enough, that the current would quickly dissipate all dredged material.
Type of Application: U.S.A.C.E. permit application #21856 under
§404 of the Clean Water Act (33 U.S.C.A. §§125-1387).

Applicant: Leonard Kunefke, Jr.; Location: The project is located
adjacent to Carancahua Bay in the Sunilandings Subdivision, Phase
I. The subdivision is located in Port Alto, Calhoun County, Texas.
CCC Project No.: 00-0124-F1; Description of Proposed Action: The
applicant proposes to construct 760 feet of bulkhead for the purpose
of erosion control and 760 feet of deck to serve as docking space for
boats and as a sight-seeing walkway. The proposed deck would be
7 feet in width and extend waterward from the bulkhead. The deck
would range in height from 24 to 42 inches above mean high water.
One portion of the deck (24 feet) would extend an additional 7 feet
into the adjacent channel. Type of Application: U.S.A.C.E. permit
application #21978 under §10 of the Rivers and Harbors Act of 1899
(33 U.S.C.A. 403) and §404 of the Clean Water Act (33 U.S.C.A.
§§125-1387).

Applicant: James E. Darby; Location: The project is located on
Lot 10 of Lafitte’s Landing II Subdivision, Pleasure Island in Port
Arthur, Jefferson County, Texas. CCC Project No.: 00-0125-F1;
Description of Proposed Action: The applicant requested an After-
the-Fact Permit for the retention of unauthorized discharge of fill
material into approximately 0.2 acre of wetlands on Pleasure Island
near Sabine Lake. Approximately 300 cubic yards of clay was
discharged into a high marsh area to increase the elevation of the lot.
Type of Application: U.S.A.C.E. permit application #21967 under
§10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A. 403) and
§404 of the Clean Water Act (33 U.S.C.A. §§125-1387).

Applicant: David H. Gisselberg; Location: The project is located
on Sabine Pass at a marina in a former Coast Guard station,
approximately 1/2 mile south of the Texas Bayou Bridge, east of 1st
Street in Sabine Pass, Jefferson County, Texas. CCC Project No.: 00-
0126-F1; Description of Proposed Action: The applicant proposes to
place fill in 24,000 square feet of tidal wetlands to provide RV parking
and improved access to the existing sport fishing marina facility. Type
of Application: U.S.A.C.E. permit application #21969 under §10 of
the Rivers and Harbors Act of 1899 (33 U.S.C.A. 403) and §404 of
the Clean Water Act (33 U.S.C.A. §§125-1387).

Pursuant to §306(d)(14) of the Coastal Zone Management Act of
1972 (16 U.S.C.A. §§1451-1464), as amended, interested parties
are invited to submit comments on whether a proposed action is
or is not consistent with the Texas Coastal Management Program
goals and policies and whether the action should be referred to
the Coastal Coordination Council for review. Further information

for the applications listed above may be obtained from Ms. Janet
Fatheree, Council Secretary, Coastal Coordination Council, 1700
North Congress Avenue, Room 617, Austin, Texas 78701-1495,
or janet.fatheree@glo.state.tx.us. Persons are encouraged to submit
written comments as soon as possible within 30 days of publication
of this notice. Comments should be sent to Ms. Fatheree at the above
address or by fax at 512/475-0680.

TRD-200002981
Larry R. Soward
Chief Clerk, General Land Office
Coastal Coordination Council
Filed: April 26, 2000

♦ ♦ ♦
Office of Consumer Credit Commissioner
Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the
following rate ceilings by use of the formulas and methods described
in 303.003, 303.009, and 304.003, Tex. Fin. Code.

The weekly ceiling as prescribed by Sec. 303.003 and Sec. 303.009
for the period of 04/24/00 - 04/30/00 is 18% for Consumer1/
Agricultural/Commercial2/credit thru $250,000.

The weekly ceiling as prescribed by Sec. 303.003 and Sec. 303.009
for the period of 04/24/00 - 04/30/00 is 18% for Commercial over
$250,000.

The judgment ceiling as prescribed by Sec. 304.003 for the period of
05/01/00 - 05/31/00 is 10% for Consumer/Agricultural/Commercial/
credit thru $250,000.

The judgment ceiling as prescribed by Sec. 304.003 for the period
of 05/01/00 - 05/31/00 is 10% for Commercial over $250,000.

1Credit for personal, family or household use.

2Credit for business, commercial, investment or other similar purpose.

TRD-200002791
Leslie L. Pettijohn
Commissioner
Office of Consumer Credit Commissioner
Filed: April 19, 2000

♦ ♦ ♦
Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the
following rate ceilings by use of the formulas and methods described
in §§303.003, 303.005, and 303.009, Tex. Fin. Code.

The weekly ceiling as prescribed by §303.003 and §303.009 for the
period of 05/01/00 - 05/07/00 is 18% for Consumer /Agricultural/
Commercial /credit thru $250,000.

The weekly ceiling as prescribed by §303.003 and §303.009 for the
period of 05/01/00 - 05/07/00 is 18% for Commercial over $250,000.

The monthly ceiling as prescribed by §303.005 for the period of
05/01/00 - 05/31/00 is 18% for Consumer/Agricultural/Commercial/
credit thru $250,000.

The monthly ceiling as prescribed by §303.005 for the period of 05/
01/00 - 05/31/00 is 18% for Commercial over $250,000.

1Credit for personal, family or household use.
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Approximately $400,000 is expected to be available to fund approx-
imately eight community projects. The funds were appropriated
through the Texas WIC Program.

Project and Budget Periods

Contracts will be funded for 12 months beginning October 1, 2000,
and ending September 30, 2001. There is no set cap on individual
budgets.

Program Goals

The general purpose of the RFP is to increase participation in the
WIC Program by targeted groups through community-based activities
in coordination with local WIC programs.

Review and Award Criteria

Each application will first be screened for completeness and time-
liness. Proposals which are deemed incomplete or arrive after the
deadline will not be reviewed. Proposals will be reviewed by a team
of reviewers. The proposals will be evaluated using the criteria and
review process described in the RFP.

Deadline

Proposals prepared according to instructions in the RFP package must
be received by the department by 5:00 p.m., Central Daylight Saving
Time, on or before June 26, 2000.

To Obtain a Copy of the RFP

Requests for a copy of the RFP should be submitted to Amy
Samet, Community Outreach Specialist, Texas Department of Health,
Bureau of Community Oriented Public Health (COPH), Health
Communications Division, 1100 West 49th Street, Austin, Texas,
78756; E-Mail address amy.samet@tdh.state.tx.us; or facsimile (512)
406-0706.

TRD-200002821
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: April 20, 2000

♦ ♦ ♦
Texas Department of Housing and Community
Affairs
Multifamily Housing Revenue Bonds (Honey Creek Apart-
ments) Series 2000

Notice of Public Hearing

Notice is hereby given of a public hearing to be held by the Texas
Department of Housing and Community Affairs (the "Issuer") on
May 30, 2000 at 6:00p.m., at Casa View Branch Library, 10355
Ferguson Road, Dallas, Texas, 75228 with respect to an issue of
multifamily housing revenue bonds (the "Bonds") to be issued by
the issuer in one or more series in the aggregate principal amount
not to exceed $21,250,000, the proceeds of which will be loaned to
Honey Creek KIWI, a Limited Liability Company, a wholly-owned
division of Alternative Building Concepts Group, Inc. an Internal
Revenue Code §501(c)(3) corporation, to finance the acquisition and
rehabilitation of a multifamily housing project (the "Project") located
within Dallas County, Texas as described as follows: Honey Creek
Apartments containing, 656 units, located at 11611 Ferguson Road,
Dallas, Texas 75228. The project will be owned by Honey Creek
KIWI, LLC and will be initially operated and managed by Shelter
Corporation.

All interested parties are invited to attend such public hearing to
express their views with respect to the Project and the issuance of
the Bonds. Questions or request for additional information may be
directed to Stephen Apple at the Texas Department of Housing and
Community Affairs, 507 Sabine, Austin, Texas 78701; (512) 475-
3357.

Persons who intend to appear at the hearing and express their views
are invited to contact Stephen Apple in writing in advance of the
hearing. Any interested persons unable to attend the hearing may
submit their views in writing to Stephen Apple prior to the date
scheduled for the hearing.

Individuals who require auxiliary aids in order to attend this meeting
should contact Gina Esteves, ADA Responsible Employee, at (512)
475-3943 or Relay Texas at 1-800-735-2989 at least two days before
the meeting so that appropriate arrangements can be made.

http://www.tdhca.state.tx.us/hf.htm

Individuals who require child care to be provided at this meeting
should contact Dina Gonzalez at (512) 475-3757 at least five days
before the meeting so that appropriate arrangements can be made.

TRD-200002978
Daisy A. Stiner
Executive Director
Texas Department of Housing and Community Affairs
Filed: April 26, 2000

♦ ♦ ♦
Public Hearing Schedule for 2000 Low Income Housing Tax
Credit Applications

Low Income Housing Tax Credit Program

The Texas Department of Housing and Community Affairs’ (Depart-
ment) programs were created to provide decent, safe and sanitary
housing opportunities for low and very low income Texans. The
Department, under the Low Income Housing Tax Credit (LIHTC)
Program, aids in building affordable housing through the issuance
of federal tax credits used to fund new construction and rehabilita-
tion of multifamily residential developments. Owners and investors
in qualified affordable multifamily residential developments can use
the tax credits as a dollar-for-dollar reduction of federal income tax
liability. The value associated with the tax credits allows residences
to be leased to qualified families at below-market rate rents.

The Department will hold public hearings to receive comments on
the 2000 Low Income Housing Tax Credit (LIHTC) applications at
the following times and locations:

AUSTIN , 10:00 a.m., Friday May, 19, 2000, TDHCA Headquarters,
Board Room, 4th FL., 507 Sabine;

SAN ANTONIO , 10:00 a.m., Saturday, May 20, 2000, City Council
Chambers, 103 Main Plaza;

HOUSTON, 10:00 a.m., Saturday, May 27, 2000, Original City
Council Chambers, City Hall, 2nd FL., 901 Bagby;

DALLAS , 10:00 a.m., Saturday, June 3, 2000, City Council Cham-
bers, 1500 Marilla Street.

Written comments are also encouraged. Such comment should be
addressed to: Cherno M. Njie, LIHTC Program Manager, Texas
Department of Housing & Community Affairs, Post Office Box
13941, Austin, Texas 78711-3941; or via fax at (512) 476-0438 or
(512) 475-0764; or via e-mail atschottm@tdhca.state.tx.us.
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The determination of which applications shall receive an award of
tax credits will be made at the Texas Department of Housing and
Community Affairs’ Board Meeting currently scheduled for July 28,
2000.

For additional information you may contact the Low Income Housing
Tax Credit Program at (512) 475-3340 or visit the Department’s web
site atwww.tdhca.state.tx.us.

Individuals who require auxiliary aids or services for this meeting
should contact Gina Arenas ADA Responsible Employee, at (512)
475-3943 or Relay Texas at 1 (800) 735-2989 at least two days before
the meeting so that appropriate arrangements can be made.

TRD-200002975
Daisy A. Stiner
Executive Director
Texas Department of Housing and Community Affairs
Filed: April 26, 2000

♦ ♦ ♦
Texas Department of Human Services
Public Notice of Closed Solicitation for Carson County

Pursuant to Title 2, Chapters 22 and 32, of the Human Resources
Code and 40 TAC §19.2324, the Texas Department of Human
Services (TDHS) is closing the solicitation for new Medicaid beds
in Carson County, County #033, identified in the August 15, 1997,
issue of theTexas Register(22 TexReg 7951). The solicitation is
being closed effective the date of this public notice.

TRD-200002943
Paul Leche
Agency Liaison
Texas Department of Human Services
Filed: April 25, 2000

♦ ♦ ♦
Texas Department of Insurance
Third Party Administrator Applications

The following third party administrator (TPA) applications have
been filed with the Texas Department of Insurance and are under
consideration.

Application for admission to Texas of New York Underwriters, Inc.,
a foreign third party administrator. The home office is Phoenix,
Arizona.

Application for incorporation in Texas of South Texas Total Eye Care,
P.A., a domestic third party administrator. The home office is San
Antonio, Texas.

Any objections must be filed within 20 days after this notice was filed
with the Secretary of State, addressed to the attention of Charles M.
Waits, MC 107-5A, 333 Guadalupe, Austin, Texas 78714-9104.

TRD-200002942
Bernice Ross
Deputy Chief Clerk
Texas Department of Insurance
Filed: April 25, 2000

♦ ♦ ♦
Third Party Administrator Application

The following third party administrator (TPA) application has been
filed with the Texas Department of Insurance and is under consider-
ation.

Application for admission to Texas of Arcadian Management Ser-
vices, Inc., a foreign third party administrator. The home office is
Dover, Delaware.

Any objections must be filed within 20 days after this notice was filed
with the Secretary of State, addressed to the attention of Charles M.
Waits, MC 107-5A, 333 Guadalupe, Austin, Texas 78714-9104.

TRD-200002979
Bernice Ross
Deputy Chief Clerk
Texas Department of Insurance
Filed: April 26, 2000

♦ ♦ ♦
Lower Colorado River Authority
Request for Qualifications Environmental Impact Study-
Clarification

The Lower Colorado River Authority (LCRA) is soliciting Statements
of Qualifications (SOQs) from firms that perform consulting services
that are interested in being considered for a contract to prepare
an Environmental Impact Study (EIS) for the Northern Hays and
Southwestern Travis County Water Supply System project. The
LCRA will manage the EIS contractor, with oversight from the U.S.
Fish and Wildlife Service (FWS) and input from stakeholders.

General Statement

LCRA is a conservation and reclamation district of the State of Texas,
created by the Legislature of the State of Texas in 1934. The LCRA
was created for the purpose of providing reliable, low-cost utility and
public services in partnership with its customers and communities
and to use its leadership role and environmental authority to ensure
the protection and constructive use of the area’s natural resources.
LCRA receives no tax money nor can the agency levy taxes. LCRA is
governed by a fifteen member Board of Directors, which is appointed
by the Governor of Texas with the consent of the Texas Senate.

LCRA intends to develop a short-list of three to five qualified firms
based on responses to this RFQ. The short-listed firms will then
be invited to be interviewed by a selection committee. Following
interviews, the highest ranked firm will be invited to prepare a
proposal for the EIS. However, LCRA reserves the right to eliminate
the interview phase and select an EIS contractor based solely on the
SOQs received in response to this solicitation. The contractor will
then submit a proposal to include a detailed scope of work, schedule
and cost estimate for conducting the EIS.

The Need

Northern Hays County is experiencing phenomenal growth and
currently depends solely on groundwater for its water supply.
However, groundwater in the area is inadequate, particularly in times
of drought. In fact, the Texas Natural Resources Conservation
Commission (TNRCC) has designated northern Hays County as one
of the State’s first priority groundwater management areas. And,
earlier this year, Hays County received a letter from the Governor’s
office warning that the county appears to be entering a significant
drought. The need to provide surface water to northern Hays and
western Travis Counties has been studied and evaluated for at least
10 years. While the problem has been studied, growth in the area has
continued, and stress on existing groundwater supplies has increased.
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Development of a Solution

LCRA commenced the pursuit of a surface water solution for northern
Hays and western Travis Counties in 1995 at the request of the
TNRCC, the Texas Water Development Board (TWDB), the Texas
Rural Water Association (TRWA), the Dripping Springs Water Supply
Corporation, and local government officials. Population in the region
had increased by about 30% since 1990, and Dripping Springs was
estimating that it would need surface water by the year 2000. In
response to this need and the requests for service, LCRA began to
identify the water needs for the area. In the spring of 1995, LCRA
held a public meeting on the subject in Dripping Springs where
dozens of interested citizens volunteered to serve on an advisory
group.

In March of 1996, LCRA published a Regional Surface Water System
Feasibility Study for the area, which recommended the water line
extensions and infrastructure improvements currently proposed. In
November of 1998, the LCRA Board of Directors approved the Hays
County water line, allocating up to $25 million for the project and
authorizing the LCRA staff to proceed.

The Environmental Impact Study

The area that the water line is proposed to serve contributes to the
recharge of the Edwards Aquifer. This portion of the Edwards Aquifer
is the source of water for Barton Springs, the only known habitat
for the Barton Springs Salamander, a federally listed endangered
species. The U.S. Fish & Wildlife Service (FWS) convened an
advisory group to assist with the development of a recovery plan for
the Barton Springs salamander. The draft recovery plan, expected to
be completed this month, will add to the information and analysis
regarding the species, possible adverse impacts from growth and
potential mitigative measures to protect the salamander and its habitat.

In 1999, several environmental groups filed Notices of Intent (NOI)
to sue the LCRA, FWS, and a host of others under the Endangered
Species Act (ESA) and other laws to stop the water line project from
moving forward. The Texas Capitol Area Builders Association filed
its own NOI against FWS and the Department of Interior (but not the
LCRA) under the ESA for actions taken relative to the protection of
the Barton Springs salamander.

Concern has been expressed that the provision of surface water will
trigger growth in the area and that the growth will impact water
quality in the Barton Springs watershed. To address these concerns,
the LCRA developed a Memorandum of Understanding (MOU) with
the FWS that required all new development to meet certain water
quality protection measures prior to receiving surface water service.
This agreement was approved at the local and regional level of FWS,
but has been stalled at the national office.

Due to worsening drought conditions, the failure of the proposed
MOU with the FWS to address secondary impacts and escalating
concern over the impact of development on the environment, LCRA
decided to change its course of action to advance the project. To
that end, LCRA announced that it would immediately commence a
state-of-the-art study to evaluate potential environmental impacts of
the water line in accordance with federal guidelines and standards in
an open, public process. The study will follow the basic guidance
of the National Environmental Policy Act (NEPA), but will not be a
formal Environmental Impact Statement with a federal sponsor. No
federal agency is requiring that an Environmental Impact Statement
be completed. The LCRA is commencing the study on a voluntary
basis in cooperation with the Fish and Wildlife Service and other
federal, state, and local agencies. This will allow LCRA and the
public to determine what the impacts of the water line will be and

how they should be addressed. A map of the proposed study area is
available.

Contractor Objectivity Requirements

The LCRA is interested in contracting with a firm experienced in
and knowledgeable of a number of technical areas, as described
below. In view of the intense public interest in the project, another
major consideration in LCRA’s selection process is the contractor’s
objectivity and lack of conflict in the issues related to the proposed
project. Consequently, LCRA will evaluate the objectivity of potential
EIS contractors by reviewing information provided in response to this
RFQ. It is anticipated that consulting teams will be formed to provide
the capabilities requested in this RFQ. Among the factors which may
be considered potential conflicts are the following:

*A firm or team member who has given public testimony for or
against the City of Austin’s SOS Ordinance

*A firm or team member who has had involvement in the State of
Texas legislation involving Water Quality Protection Zones

*A firm or team member who is currently working for any landowner
in the proposed water supply system service area or for any private
stakeholder of the proposed water supply system

*A firm or individual team member who has a financial interest in
the outcome of the EIS

*Because the Barton Springs Salamander Recovery Team may serve
in a review capacity for the EIS, Recovery Team members are not
eligible to participate as part of a consulting team for the EIS.

Firms are required to disclose any potential conflicts with respect to
the factors listed above.

Technical Capabilities

An important aspect of the EIS for the proposed project is the subject
of secondary impacts. Secondary impacts are indirect changes in the
environment that are induced or triggered by the direct impacts of a
project. In the case of the proposed water supply system, concern
has been expressed that the provision of surface water supplies to
the proposed service area will trigger residential and commercial
development of the area. Such development may have water quality
effects that some believe may be a threat to the endangered Barton
Springs salamander. Because of the complexity of these concerns
and issues, the SOQs submitted in response to this RFQ should
demonstrate capabilities and experience in addressing the following
regulatory areas and technical disciplines, in addition to all technical
disciplines commonly associated with EIS preparation:

*The National Environmental Policy Act (NEPA) process, including
knowledge of and experience in using decision tools for assessing
multiple complex variables and performing alternatives analysis;

*Endangered Species Act (ESA) consultation and permitting;

*Endangered aquatic/aquifer species and systems;

*Surface and ground water quality;

*Surface water hydrology, hydrogeology, and recharge;

*Nonpoint-source (NPS) pollution controls;

*Relationships between impervious cover and pollutant loading;

*Fate of NPS pollutants;

*Knowledge of local controls on development;

*Demographics;
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*Market and housing trend analyses in rapidly growing southern U.S.
suburban areas;

*Water availability and water supply issues;

*Secondary and Cumulative impacts analyses, especially with regard
to provision of utilities;

*Mitigative measures, especially with regard to NPS pollution.

Through a separate RFQ and selection process, LCRA will contract
with a public involvement consultant to develop, manage, and
facilitate a public involvement program for the project. The selected
EIS contractor will be expected to participate in public involvement
meetings and workshops arranged by the facilitator.

Selection Criteria

Those firms which are judged to be the best qualified to provide the
requested services, based on the SOQs submitted in response to this
RFQ will be ranked by a selection committee. The basis for rankings
will include the following:

Objectivity (30%) - Ability of prime and subcontractors to meet the
objectivity requirements described above.

Technical Qualifications (30%) - Demonstrated capabilities, special-
ized experience, and competence in the technical areas listed above,
including familiarity with environmental regulations and procedures.

Project Management and Personnel (20%) - Education, training, and
relevant experience of the Project Manager and other key personnel
on the project team.

Performance Record (20%) - Evidence of professional excellence,
staffing capability, record of meeting performance and delivery
requirements for similar projects.

At the conclusion of the ranking process, the three to five highest
ranked firms based on the responses received to the RFQ will be
invited to interview with the selection committee. Based on the
results of the interviews, the firms will be ranked in terms of best
evaluated and most qualified firm. The highest ranked firm shall
submit a proposal, detailed scope of work, schedule and cost estimate
for conducting the Environmental Impact Study. The LCRA will
negotiate a contract with the top ranked firm. LCRA reserves the
right to eliminate the interview phase and select an EIS contractor
based solely on the SOQs received in response to this RFQ. This
process still requires the contractor submit a proposal to include a
detailed scope of work, schedule and cost estimate for conducting
the EIS. In either case, if agreement cannot be reached with the top
ranked firm, negotiations will be terminated and negotiations started
with the next most qualified firm.

Questions About this RFQ

Questions regarding the scope and qualification requirements of
this RFQ must be submitted in written form and delivered to the
Purchasing Agent identified below or faxed to the attention of the
Purchasing Agent at (512) 473-4094.

Subcontracting with Disadvantaged Business Enterprises and Small
Business Enterprises

Purchaser is under contract with the United States government, and
is required through such contract to adopt measures designed to en-
courage contractual relationships with Small Business Enterprises and
Disadvantaged Business Enterprises, as those terms are defined by
federal statute and/or regulation. Purchaser has established annual
contracting participation targets (based on contract amounts) of 25
percent and 10 percent with Small Business Enterprises and Disad-

vantaged Business Enterprises, respectively. Contractor must agree
to use best efforts to ensure that Small Business Enterprises and Dis-
advantaged Business Enterprises participate in subcontracting oppor-
tunities at rates approximating the goals established by Purchaser.

Subcontracting with Historically Underutilized Businesses:

Contractor agrees to employ their best efforts to ensure that HUBs are
offered equal subcontracting opportunities to provide such services,
materials, and/or labor as may be required to perform in a future
contract as a result of this RFQ. Contractor is encouraged to
subcontract with or purchase materials from HUBs within the
applicable market area.

LCRA has established a subcontracting goal of 10 percent (of total
prime contract value) for qualified HUBs. This goal is a flexible
target that shall not in any case be construed as a fixed quota or
mandatory requirement.

Within 10 days of contract award, the contractor shall submit the fol-
lowing information with respect to HUB subcontractors (i) a list of
HUB subcontractors, including the amount of each subcontract, and
(ii) proof of HUB certification form any political subdivision or gov-
ernmental agency of the State of Texas that certifies subcontractors.
The contractor shall, upon request by the LCRA, promptly produce
documentation of (i) its efforts to subcontract with, or purchase mate-
rials from HUB firms, and (ii) subcontracts actually awarded, specif-
ically identifying those awarded to HUB contractors or suppliers. To
assist the LCRA with its HUB reporting requirements, contractor
agrees to provide with each invoice submitted to the LCRA, suffi-
cient detail to allow the LCRA to determine moneys spent with HUB
subcontractors during the period of the invoice.

Equal Opportunity in Employment

During the performance of the services provided, the SERVICE
PROVIDER agrees to comply with the applicable provisions of
State and Federal Equal Opportunity in Employment statutes and
regulations.

Insurance Requirements

Contractor shall maintain at least the insurance coverage specified
below and shall provide to LCRA an insurance certificate listing
the coverage before starting any Work. The coverage shall not be
construed as establishing or limiting Contractor’s liability under the
indemnity provision. Owners shall be listed as an "additional named
insured" on all policies other than the Workers Compensation policy.

(a) Workers’ Compensation

Coverage A - statutory

Coverage B - $500,000 employer’s liability

(b) General Liability

Bodily Injury $500,000 per person

Bodily Injury $1,000,000 per occurrence

Property Damage $1,000,000 per occurrence

(c) Automobile Liability

(including owned or leased vehicles and heavy equipment)

(Bodily Injury $2,000,000 per occurrence

(Property Damage $1,000,000 per occurrence

Schedule/RFQ Due Date
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(Response to this Request for Qualifications due to LCRA by5:00
pm May 12, 2000. After this date, LCRA staff may contact firms
who have responded to the RFQ to request clarification of information
submitted.

Required Qualifications Information

In order to evaluate qualifications, the following information shall be
included in the response:

1)Transmittal letter with original signature of the person authorized
to obligate the firm or joint venture; location of the offices where the
work is to be performed (if the work is to be shared among firms and
offices at different locations, indicate where each office is located and
what work is to be performed in each office); summary description
of the work to be performed by each subconsultant firm proposed for
the project, e-mail address and FAX number of the prime consultant
to which correspondence can be sent;

2)General description of consulting firm, subconsultants, organiza-
tional structure, including number of employees, specialty areas of
expertise, and volume of annual business;

3)An organizational chart including prime consultant and subconsul-
tants, showing the proposed relationships between the key personnel
and support staff who are expected to participate on the project and
which aspects of the work each person will be responsible for per-
forming. Include resumes from every individual shown on the Orga-
nization Chart and the function which this person will be expected
to fulfill in connection with this project. Personnel in responsible
charge of any engineering services must be registered in the respec-
tive discipline in the State of Texas.

4)Description of firm and subconsultant qualifications and experience
relative to the technical capabilities and issues outlined in the RFQ.
Provide information on relevant project experience applicable to the
proposed contract which were worked on by people shown on the
Organization Chart and whose resumes are included. Include the
owner’s telephone number and the name of a person who can provide
a reference, including an indication of the size of the related work
for which the consultant was responsible.

5)Disclosure of potential conflicts as outlined in the Contractor Ob-
jectivity Requirements.

6)Documentation on consultant’s status as a historically underutilized
business or documentation of the consultant’s subcontractor’s status
as a historically underutilized business;

7)The Statement of Qualifications must be submitted as a bound
document with no more that 30 pages of text.

Qualifications Statement Packaging and Delivery

THE PROPOSER SHALL SUBMIT ONE (1) SET WITH ORIGI-
NAL SIGNATURES IN BLUE INK AND FOUR (4) COPIES OF
THE QUALIFICATIONS STATEMENT. THE SET CONTAINING
ORIGINAL SIGNATURES SHALL BE MARKED AS ORIGINALS.

The Qualifications Statement shall be labeled as follows:

To: Edward L. Oppermann

Lower Colorado River Authority

Environmental Impact Study -

Consulting Services Qualifications Statement

Submitted By: (Proposer’s name and address)

The Qualifications Statement shall be delivered to:

Lower Colorado River Authority

3700 Lake Austin Blvd.

Austin, Texas 78703

Attn.: Edward L. Oppermann, Purchasing (Mail Stop H-403)

The LCRA shall date-time all Qualifications Statements upon receipt.
The LCRA will not accept any Qualifications Statements delivered
by telephonic, electronic or facsimile means.

TRD-200002786
Thomas G. Mason
General Counsel
Lower Colorado River Authority
Filed: April 19, 2000

♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Final Deletion Notice

The executive director of the Texas Natural Resource Conservation
Commission (TNRCC) is issuing a notice of deletion (delisting) of
Houston Scrap state Superfund site (the Site) from the state registry
(state Superfund list) of sites which may constitute an imminent
and substantial endangerment to public health and safety or the
environment due to a release or threatened release of hazardous
substances into the environment.

The Site was originally proposed for listing on the state Superfund
registry on October 16, 1987 (13 TexReg 427). The property,
including all land, structures, appurtenances, and other improvements,
is approximately 20 acres, and is located at 3799 Jensen Drive
in Houston, Harris County, Texas. The Site included any areas
outside the property boundary where hazardous substance(s) came
to be located as a result, either directly or indirectly, of releases of
hazardous substance(s). Following deletion, the remainder of the
Site, except for the fenced-in area of the containment cell, would be
suitable for commercial/industrial use.

Houston Scrap was previously a rendering facility until approximately
1976, when the aluminum and lead-acid battery recycling began along
with various other scrap metal recovery activities. It was estimated
that the Site contained about 7,500 cubic yards of used battery
casings, scrap metal, used 55- gallon drums, household garbage, and
approximately 1,000 used car and truck tires. Lead contamination
was documented in the soil from residue washed from the used
battery casings that were left exposed to wind and rain. The metals
contamination was generally confined to the upper six inches of soil.

Contaminated soil was excavated to a non-residential cleanup level,
consolidated on-site, and covered by an engineered cap to minimize
leaching of contaminants to the groundwater. Groundwater was not
remediated as part of the cleanup. Monitoring wells have been
installed to detect potential impact of the containment cell on the
groundwater at the site.

A lien for recovery of environmental remediation costs has been
filed by the TNRCC on the real property. The deed certification
of remediation notices the owner, prospective purchasers and lessors
of the property of the existence of the fenced-in containment cell
and cap, and the requirement that the property owner is responsible
for maintenance of, and compliance with engineered or institutional
controls required by TNRCC.
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The engineering and institutional controls required by TNRCC
include maintenance of the fence around the containment cell, posting
of signs warning of the presence of hazardous material in the cell,
maintenance of the cap over the consolidated waste material in the
containment cell, and biannual monitoring of groundwater for the
presence of antimony, arsenic, beryllium, and lead. There are seven
monitoring wells around the containment cell, inside the fence.

Future use of the remainder of the Site, except for the fenced-in area
of the containment cell, is considered appropriate for commercial/
industrial use according to risk reduction standards applicable at the
time of this filing.

The executive director of the TNRCC has made the determination
that pursuant to 30 TAC §335.344(c), the Site no longer presents an
imminent and substantial endangerment to public health and safety
or the environment.

In accordance with §335.344(b), the TNRCC held a public meeting
to receive comment on this intended deletion on March 28, 2000, at
the Eva Alice McCrane Kashmere Gardens Branch Library at 5411
Pardee Street in Houston, Texas.

No challenges were received to the decision to delete the Site from the
state Superfund registry. Any other inquiries regarding the Houston
Scrap state Superfund site should be directed to Subhash C. Pal, P.E.,
TNRCC, Superfund Cleanup Section, Remediation Division, MC
143, P.O. Box 13087, Austin, TX 78711-3087; telephone numbers
(800) 633-9363 (within Texas only) or (512) 239-4513. A portion
of the record for this Site including documents pertinent to the
executive director’s determination are available for review during
regular business hours at the Eva Alice McCrane Kashmere Gardens
Branch Library, 5411 Pardee Street in Houston, Texas. The complete
public file may be reviewed during regular business hours at the Texas
Natural Resource Conservation Commission Records Management
Center, Building D, Room 190, 12100 Park 35 Circle, Austin, Texas
78753, telephone numbers (800) 633-9363 (within Texas only) or
(512) 239-2920. Photocopying of file information is subject to
payment of a fee.

TRD-200002974
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: April 26, 2000

♦ ♦ ♦
Notice of Public Hearing (Chapter 11)

The Texas Natural Resource Conservation Commission (TNRCC
or commission) will conduct a public hearing to receive testimony
regarding new 30 TAC Chapter 11, Subchapter D, relating to
Resolution of Certain Contract Claims Against the Texas Natural
Resource Conservation Commission. This notice is given under the
requirements of the Texas Government Code, Subchapter B, Chapter
2001.

The purpose of the proposed rules would bring the TNRCC in
compliance with the requirements of House Bill 826, 76th Legislature,
1999, by establishing a procedure for processing and resolving
contractor claims of breach of contract. The proposed rules contain
time limits for filing the notice of claim, for negotiating and mediating
the claim, and for requesting an administrative hearing of unresolved
claims.

A public hearing on the proposed rules will be held in Austin on
June 1, 2000, at 2:00 p.m. in Building F, Room 3202A at the

Texas Natural Resource Conservation Commission complex, located
at 12100 Park 35 Circle. The hearing is structured for the receipt
of oral or written comments by interested persons. Individuals may
present oral statements when called upon in order of registration.
Open discussion will not occur during the hearing; however, an
agency staff member will be available to discuss the proposal 30
minutes prior to the hearing and answer questions before and after
the hearing.

Comments may be submitted to Angela Slupe, Office of Environ-
mental Policy, Analysis, and Assessment, MC 205, P.O. Box 13087,
Austin, Texas 78711-3087 or faxed to (512) 239-4808. Comments
must be received by 5:00 p.m., June 5, 2000, and should reference
Rule Log Number 1999-081-011-AD. For further information, please
contact Doug McArthur at (512) 239-6857.

Persons with disabilities who have special communication or other
accommodation needs who are planning to attend the hearing should
contact the agency at (512) 239-4900. Requests should be made as
far in advance as possible.

TRD-200002833
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: April 20, 2000

♦ ♦ ♦
Notice of Receipt of Application and Intent to Obtain a Mu-
nicipal Solid Waste Permit Amendment

APPLICATION. The City of Matador, P.O. Box 367, Matador, Texas
79244, in Motley county, currently operates a Type I-Arid Exempt
(AE) municipal solid waste landfill and has applied to the Texas
Natural Resource Conservation Commission (TNRCC) for a Type
I-AE permit amendment which would authorize a lateral expansion
of the existing facility. The facility is located 0.5 miles north of
loop 94 and 1.6 miles East of S.H. 70 on the East side of City
Dump Road. The permit application is available for viewing and
copying at the City of Matador, City Hall at 706 Dundee Street in
the City of Matador, Texas in Motley county, Phone: (806) 347-
2255. The TNRCC Executive Director has determined the application
is administratively complete and will conduct a technical review of
the application. This application was submitted to the TNRCC on
January 20, 2000. After completion of that review, the TNRCC will
issue a Notice of Application and Executive Director’s Preliminary
Decision.

MAILING LISTS. You may ask to be placed on a mailing list to
obtain additional information regarding this application. You may
also ask to be on a county-wide mailing list to receive public notices
for all TNRCC permits in the county. To get on a mailing list, send
a request to the Office of the Chief Clerk, at the address listed below.

PUBLIC COMMENT / PUBLIC MEETING. You may submit
public comments or request a public meeting about this application.
The purpose of a public meeting is to provide the opportunity
to submit written or oral comment or to ask questions about the
application. A public meeting will be held if the Executive Director
determines that there is a significant degree of public interest in the
application or if requested by a legislator representing the local area.
A public meeting is not a contested case hearing. Written public
comments and requests for a public meeting should be submitted
to the Office of the Chief Clerk, MC 105, TNRCC, P.O. Box
13087, Austin, TX 78711-3087. You are encouraged to submit your
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comments as soon as possible so your concerns can be considered
during the review of the application.

ADDITIONAL NOTICE. After the TNRCC completes the technical
review of the application, the Executive Director may prepare a
draft permit and will issue a preliminary decision on the application.
Notice of the Application and Preliminary Decision will be published
and mailed to those who are on or who asked to be on the county-
wide mailing list or the mailing list for this application. That notice
will contain the final deadline for submitting public comments.

OPPORTUNITY FOR A CONTESTED CASE HEARING. After
the deadline for public comments, the Executive Director will
consider the comments and prepare a response to all relevant and
material, or otherwise significant public comments. The Response
to Comments, along with the Executive Director’s Decision on
the application, will be mailed to everyone who submitted public
comments or who are on the county-wide mailing list or the mailing
list for this application. The mailing will also provide instructions
for requesting reconsideration of the executive director’s decision and
for requesting a contested case hearing. A contested case hearing is
a legal proceeding similar to a civil trial in state district court. A
person who may be affected by the facility is entitled to request a
contested case hearing. A contested case hearing will only be granted
based on disputed issues of fact that are relevant and material to the
Commission’s decision on the application. Further, the Commission
will only grant a hearing on issues that were raised during the public
comment period. Issues that are not raised in public comments may
not be considered during a hearing.

INFORMATION. If you need more information about this permit
application or the permitting process (such as being added to the
mailing list), please call the TNRCC Office of Public Assistance, Toll
Free, at 1-800-687-4040. General information about the TNRCC can
be found at our web site at www.tnrcc.state.tx.us. Further information
may also be obtained from the City of Matador at its address stated
above or by calling Che Shadle with OJD Engineering at (806) 447-
2503.

TRD-200002949
LaDonna Castañuela
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: April 25, 2000

♦ ♦ ♦
Notice of Water Rights Application

Notice is given that H & L NEW GULF INC, P.O. Box 686, Graham,
Texas 76450, applicant, seeks to amend Certificate of Adjudication
No. 3421-B, pursuant to §11.122 and §11.042, Texas Water Code,
and Texas Natural Resource Conservation Commission Rules 30 TAC
§§ 295.1, et seq. Certificate of Adjudication No. 13-3421 was issued
to Texas Gulf, Inc on February 7, 1985, and authorized the owner,
with a time priority of September 13, 1928, to maintain an existing
dam and reservoir on the San Bernard River and to impound therein
not to exceed 2 acre-feet of water, to maintain an existing off-channel
reservoir and to impound therein not to exceed 2150 acre-feet of
water, and to divert and use not to exceed 20,000 acre- feet of water
per annum from the San Bernard River, Brazos-Colorado Coastal
Basin, at a maximum rate of 40,000 gpm (88.89 cfs) for mining
purposes in the Seth Ingram Survey, Abstract No. 33, Wharton
County, Texas. The certificate, as amended twice, includes mining,
municipal, irrigation and industrial use of the authorized water. The
certificate, as amended, is currently owned by H & L New Gulf
Inc., a Texas Corporation, Leonard Wittig Grass Farms., Inc, a

Texas Corporation and Newgulf Power Ventures Inc. H & L New
Gulf’s share of the certificate, as amended, includes authorization
to impound 1.74 acre-feet of water in the on-channel reservoir, to
impound 1914.5 acre-feet of water in the off-channel reservoir and
to divert not to exceed 17,400 acre-feet of water per annum at a
maximum rate of 20,000 gpm from a specific point on the San
Bernard River for mining, municipal and industrial purposes and
into the off-channel reservoir for subsequent use. Pursuant to a
sales option agreement between the applicant and Phillips Petroleum
Company, the applicant seeks authorization to amend the certificate:
1) to change the purpose of use of 16,400 acre-feet per annum of
their water currently authorized for mining, municipal, irrigation and
municipal purposes to industrial purposes; 2) to add a diversion point
on the San Bernard River approximately 15 river miles downstream
at the diversion point authorized by Phillips Petroleum Company’s
Certificate of Adjudication No. 13-3423 at their Petroleum Refinery
and Petrochemical Complex at Sweeny, Texas; 3) to change the
place of use of the water to the Phillips complex at Sweeny; 4) to
allow use from the additional diversion point of "run of the river"
water, and 5) to allow use from the additional diversion point of
water diverted from the up-stream point into the off-channel reservoir
and diverted back into the River and conveyed via the bed and
banks of the river to the additional diversion point. Applicant has
indicated that they will meter the quantity of water diverted from
the San Bernard River into the off-channel reservoir for storage
and monitor the amount and quality of water diverted back into
the San Bernard for transport downstream, pursuant to the "bed
and bank" provision of this amendment application, for diversion
at the Phillips petrochemical complex in Sweeny, Texas. Applicant
has also indicated that they will account for carriage losses during
transportation of the water to the new diversion point. No other
changes to the certificate is requested. This notice is being sent to
you as owner of one of 4 water right holders with a diversion point
in the San Bernard River Watershed between the existing diversion
point and the requested additional diversion point. Any proposed
amendment for "run of the river" water requested in the application
at the additional diversion point by the Executive Director will include
a condition that it be junior in priority to these 6 water rights on the
river in the Brazos-Colorado Coastal Basin.

Written public comments and requests for a public meeting should
be submitted to the Office of the Chief Clerk, at the address provided
in the information section below by May 1, 2000. A public meeting
is intended for the taking of public comment, and is not a contested
case hearing. A public meeting will be held if the Executive Director
determines that there is a significant degree of public interest in the
application.

The TNRCC may grant a contested case hearing on this application
if a written hearing request is filed by May 1, 2000. The Executive
Director can consider an approval of the application unless a written
request for a contested case hearing is filed by May 1, 2000.

BUCKHORN GOLF II, LTD. has applied to the Texas Natural
Resource Conservation Commission (TNRCC) for a temporary water
use permit to divert and use not to exceed 160 acre-feet of water
within a one-year period at a maximum rate of 500 gallons per minute
(1.1 cubic feet per second) from the Guadalupe River in Kendall
County, Texas. Water is requested to be diverted from a point within
a reach of the river between the IH-10 crossing near Comfort, Texas
and a point approximately one mile downstream from the crossing.
This reach is approximately 14 miles northwest of Boerne, Texas
and just southeast of Comfort, Texas. The specific diversion point
will be determined prior to use of water. This water will supplement
use by the applicant of effluent from Kendall County Water Control
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and Improvement District No. One for irrigation of a proposed golf
course. In order to be consistent with conditions included in recently
granted water rights on the Guadalupe River, any granted temporary
permit will include a condition indicating that diversions of water
during the months of February through June would only be authorized
when the flow of the Guadalupe River at U.S. Geological Survey
Gaging Station No. 08167000 at Comfort, Texas equals or exceeds
60 cubic feet per second and that diversions of water during other
months would only be authorized when the flow of the river at the
gage equals or exceeds 50 cubic feet per second. The permit will also
include a condition that the South Texas Watermaster be contacted
prior to diversion. All of the water right holders with diversion points
on the Guadalupe River between the IH-10 crossing in Comfort down
to Canyon Reservoir will receive copies of this notice. The temporary
permit, if issued, would be junior to all senior and superior water
rights and subordinate to instream needs.

Written public comments and requests for a public meeting should
be submitted to the Office of the Chief Clerk, at the address provided
in the information section below by May 8, 2000. A public meeting
is intended for the taking of public comment, and is not a contested
case hearing. A public meeting will be held if the Executive Director
determines that there is a significant degree of public interest in the
application.

The TNRCC may grant a contested case hearing on this application
if a written hearing request is filed by May 8, 2000.

The Commission may approve the application unless a written request
for a contested case hearing is filed. To request a contested case
hearing, you must submit the following: (1) your name (or for
a group or association, an official representative), mailing address,
daytime phone number, and fax number, if any; (2) applicant’s name
and permit number; (3) the statement "[I/we] request a contested
case hearing;" (4) a brief and specific description of how you would
be affected by the application in a way not common to the general
public; and (5) the location and distance of your property relative to
the proposed activity. You may also submit any proposed conditions
to the requested amendment which would satisfy your concerns.
Requests for a contested case hearing must be submitted in writing to
the TNRCC Office of the Chief Clerk at the address provided in the
information section below. If a hearing request is filed, the Executive
Director will not issue the requested amendment and may forward
the application and hearing request to the TNRCC Commissioners
for their consideration at a scheduled Commission meeting.

Written hearing requests, public comments or requests for a public
meeting should be submitted to the Office of the Chief Clerk, MC 105,
TNRCC, P.O. Box 13087, Austin, TX 78711-3087. For information
concerning the hearing process, please contact the Public Interest
Counsel, MC 103 at the same address. For additional information,
individual members of the general public may contact the Office of
Public Assistance at 1-800-687-4040. General information regarding
the TNRCC can be found at our web site at www.tnrcc.state.tx.us.

TRD-200002948
LaDonna Castañuela
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: April 25, 2000

♦ ♦ ♦
Public Notice–Penalty Policy

The Texas Natural Resource Conservation Commission (TNRCC) is
considering a new penalty policy and a new policy on the use of orders

containing findings of fact and conclusions of law. The documents
were presented to the commission on March 10, 2000. Both
documents are available to the public and the agency will be accepting
public comments until 5:00 p.m. on June 5, 2000. Copies may
be obtained by contacting Agency Publications at (512) 239-0028
or accessing the TNRCC web site at: http://www.tnrcc.state.tx.us/
enforcement/comment/. Please submit comments to Ann McGinley,
Director, Enforcement Division, MC 219, Texas Natural Resource
Conservation Commission, P.O. Box 13087, Austin, Texas 78711-
3087.

TRD-200002933
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: April 25, 2000

♦ ♦ ♦
Permian Basin Workforce Development Board
Request for Quotes

The Permian Basin Workforce Development Board is seeking quotes
to research and process the new Targeted Occupations list for the
Permian Basin region. Applicants must be familiar with SOCRATES
and other state and federal labor market research tools. Applicants
must be able to work with both the local Workforce Development
Board and local area partners. Applicant must be familiar with and
operate within guidelines set by the State Regulatory Agency. All
quotes should be mailed or faxed to:

Permian Basin Workforce Development Board

Attn: Debi Mace

P. O. Box 61947

Midland, TX 79711-1947

Fax: (915) 561-8785

All quotes must be received no later than May 4, 2000, by 4:00 p.m.
For additional information please contact Debi Mace (915) 563-5239.

TRD-200002788
Willie Taylor
Executive Director
Permian Basin Workforce Development Board
Filed: April 19, 2000

♦ ♦ ♦
Texas Department of Protective and Regulatory
Services
Child and Family Services Plan

The Texas Department of Protective and Regulatory Services (PRS) is
developing the annual update of the Child and Family Services Plan
for the State of Texas. The plan covers the five-year period from
October 1, 1999, through September 30, 2004. Under guidelines
issued by the U. S. Department of Health and Human Services and
the Administration for Children and Families, PRS, as the designated
agency to administer Title IV-B programs in the state of Texas, is
required to review the progress made in the previous year toward
accomplishing the goals, objectives, strategies, and action steps
identified in the state’s five- year plan.

The Child and Family Services Plan annual update is required for the
states to receive their allotment for fiscal year 2001 authorized under
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Title IV-B, Subparts 1 and/or 2, and the Child Abuse Prevention and
Treatment Act (CAPTA). The update also gives states an opportunity
to apply for fiscal year 2001 funds for the Independent Living
Program. To receive funds for fiscal year 2001, the annual update
referenced above must be submitted by June 30, 2000.

The purpose of this notice is to advise the public of the development
of the required annual update and to solicit feedback or input
regarding the goals, objectives, strategies, and action steps identified
in the state’s five-year plan. Members of the public can obtain
more detailed information regarding the Child and Family Services
Plan for the State of Texas from the PRS web site at: http://
www.tdprs.state.tx.us

Interested persons who do not have access to the Internet and would
like to receive a written copy of information concerning this proposal
may contact: Max Villarreal, Texas Department of Protective and
Regulatory Services, P.O. Box 149030; MC E-558, Austin, Texas
78714-9030, Phone: (512) 438-5443; Fax: (512) 438-3782.

Written comments regarding the proposal may be faxed or mailed
to the above individual and must be received no later than May 15,
2000.

TRD-200002945
C. Ed Davis
Deputy Director, Legal Services
Texas Department of Protective and Regulatory Services
Filed: April 25, 2000

♦ ♦ ♦
Public Utility Commission of Texas
Notice of Application for Amendment to Service Provider
Certificate of Operating Authority

On April 18, 2000, AccuTel of Texas, Inc. filed an application with
the Public Utility Commission of Texas (commission) to amend its
service provider certificate of operating authority (SPCOA) granted in
SPCOA Certificate Number 60072. Applicant intends to (1) remove
the resale-only restriction; (2) expand its geographic area to include
the entire state of Texas; and (3) change the name on its certificate
to its assumed name, 1-800-4-A-PHONE.

The Application: Application of AccuTel of Texas, Inc. for an
Amendment to its Service Provider Certificate of Operating Authority,
Docket Number 22427.

Persons with questions about this docket, or who wish to intervene or
otherwise participate in these proceedings should make appropriate
filings or comments to the Public Utility Commission of Texas at P.O.
Box 13326, Austin, Texas 78711-3326 no later than May 10, 2000.
You may contact the commission’s Office of Customer Protection at
(512) 936-7120. Hearing and speech- impaired individuals with text
telephone (TTY) may contact the commission at (512) 936-7136. All
correspondence should refer to Docket Number 22427.

TRD-200002836
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: April 20, 1999

♦ ♦ ♦
Notice of Application for Amendment to Service Provider
Certificate of Operating Authority

On April 21, 2000, Grande Communications, Inc. filed an application
with the Public Utility Commission of Texas (PUC) to amend its
service provider certificate of operating authority (SPCOA) granted
in SPCOA Certificate Number 60341. Applicant intends to transfer
its certificate to its newly formed, wholly-owned subsidiary, Grande
Communications Networks, Inc.

The Application: Application of Grande Communications, Inc. for an
Amendment to its Service Provider Certificate of Operating Authority,
Docket Number 22444.

Persons with questions about this docket, or who wish to intervene
or otherwise participate in this proceeding should make appropriate
filings or comments to the Public Utility Commission of Texas, at
P.O. Box 13326, Austin, Texas 78711-3326 no later than May 10,
2000. You may contact the PUC Office of Customer Protection at
(512) 936-7120. Hearing and speech-impaired individuals with text
telephone (TTY) may contact the commission at (512) 936-7136. All
correspondence should refer to Docket Number 22444.

TRD-200002962
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: April 26, 1999

♦ ♦ ♦
Notice of Application for Amendment to Service Provider
Certificate of Operating Authority

On April 25, 2000, Western Integrated Networks of Texas Operating,
L.P. filed an application with the Public Utility Commission of Texas
(PUC) to amend its service provider certificate of operating authority
(SPCOA) granted in SPCOA Certificate Number 60328. Applicant
seeks to reflect a pro forma internal reorganization whereby the parent
company of the Applicant will become the general partner of the
Applicant and a new entity.

The Application: Application of Western Integrated Networks of
Texas Operating, L.P. for an Amendment to its Service Provider
Certificate of Operating Authority, Docket Number 22461.

Persons with questions about this docket, or who wish to intervene or
otherwise participate in these proceedings should make appropriate
filings or comments to the Public Utility Commission of Texas, at
P.O. Box 13326, Austin, Texas 78711-3326 no later than May 10,
2000. You may contact the PUC Office of Customer Protection at
(512) 936-7120. Hearing and speech-impaired individuals with text
telephone (TTY) may contact the commission at (512) 936-7136. All
correspondence should refer to Docket Number 22461.

TRD-200002961
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: April 26, 1999

♦ ♦ ♦
Notice of Application for Service Provider Certificate of Op-
erating Authority

Notice is given to the public of the filing with the Public Utility
Commission of Texas (commission) of an application on April
20, 2000, for a service provider certificate of operating authority
(SPCOA), pursuant to §§54.151 - 54.156 of the Public Utility
Regulatory Act (PURA). A summary of the application follows.
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Docket Title and Number: Application of UTEX Communications
Corp. for a Service Provider Certificate of Operating Authority,
Docket Number 22437 before the Public Utility Commission of
Texas.

Applicant intends to provide plain old telephone service, Digital
Subscriber Line, ISDN, T1- Private Line, Switch 56 KBPS, Frame
Relay, Fractional T1, long distance and wireless services.

Applicant’s requested SPCOA geographic area includes the entire
state of Texas.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas at P.O. Box 13326, Austin,
Texas 78711-3326 or call the commission’s Office of Customer
Protection at (512) 936-7120 no later than May 10, 2000. Hearing and
speech-impaired individuals with text telephone (TTY) may contact
the commission at (512) 936-7136.

TRD-200002937
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: April 25, 2000

♦ ♦ ♦
Notice of Application Pursuant to P.U.C. Substantive Rule
§26.208

Notice is given to the public of the filing with the Public Utility
Commission of Texas (commission) an application on April 18, 2000,
pursuant to P.U.C. Substantive Rule §26.208 for approval of a tariff
change.

Tariff Title and Number: Application of Southwestern Bell Telephone
Company’s Notification of Non-Rate Affecting Changes to Tariffs
Relative to Demarcation Points, Pursuant to P.U.C. Substantive Rule
§26.208. Tariff Number 22423.

The Application: Southwestern Bell Telephone Company (SWBT)
is modifying the tariff language in several of its tariffs relative to
Demarcation Points. These non-rate affecting changes are being
initiated to provide subscribers and/or landlords/property owners the
ability and flexibility to have multiple demarcation points on their
property. SWBT requests a May 19, 2000 tariff effective date.

Persons who wish to intervene in the proceeding or comment upon the
action sought should contact the Public Utility Commission of Texas,
P.O. Box 13326, Austin, Texas 78711-3326, or call the commission’s
Office of Customer Protection at (512) 936-7120 or (888) 782-
8477. Hearing- and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136 or use Relay
Texas (toll-free) 1-800-735-2989. The deadline for comments in the
proceeding will be no later than May 8, 2000. Please reference Tariff
Number 22423.

TRD-200002839
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: April 20, 1999

♦ ♦ ♦
Notice of Reconciliation of Costs for Fiscal Year 1999

Notice is given to the public of the filing with the Public Utility
Commission of Texas (commission) of a petition to reconcile costs
for fiscal year 1999, on April 10, 2000, pursuant to the Public Utility

Regulatory Act, Texas Utilities Code Annotated §36.205 (Vernon
1998 & Supp. 2000) (PURA).

Docket Style and Number: Application of Guadalupe-Blanco River
Authority Canyon Hydroelectric Division for Reconciliation of Costs
for Fiscal Year 1999. Docket Control Number 22392.

The Application: Guadalupe-Blanco River Authority (GBRA) seeks
authority to credit New Braunfels Utilities (NBU) $136,943. GBRA
asserts that it over-recovered this amount from NBU–the sole
wholesale purchaser of all electricity produced by the Canyon
Division and the only customer affected by this application–in fiscal
year 1999.

Persons who wish to intervene in the proceeding or comment upon the
action sought should contact the Public Utility Commission of Texas,
P.O. Box 13326, Austin, Texas 78711-3326, or call the commission’s
Office of Consumer Protection at (512) 936-7120. Hearing- and
speech- impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136.

TRD-200002834
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: April 20, 1999

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On April 19, 2000, Southwestern Bell Telephone Company and
Reliant Energy Communications, Inc., collectively referred to as
applicants, filed a joint application for approval of amendment to
an existing interconnection agreement under §252(i) of the federal
Telecommunications Act of 1996, Public Law Number 104-104, 110
Statute 56, (codified as amended in scattered sections of 15 and 47
United States Code) (FTA) and the Public Utility Regulatory Act,
Texas Utilities Code Annotated, Chapters 52 and 60 (Vernon 1998)
(PURA). The joint application has been designated Docket Number
22431. The joint application and the underlying interconnection
agreement are available for public inspection at the commission’s
offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be
allowed before the commission issues a final decision approving
or rejecting the amendment to the interconnection agreement. Any
interested person may file written comments on the joint application
by filing ten copies of the comments with the commission’s filing
clerk. Additionally, a copy of the comments should be served on each
of the applicants. The comments should specifically refer to Docket
Number 22431. As a part of the comments, an interested person may
request that a public hearing be conducted. The comments, including
any request for public hearing, shall be filed by May 17, 2000, and
shall include:

1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a
party to the agreement; or

b) is not consistent with the public interest, convenience, and
necessity; or
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c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the
authority given to a presiding officer pursuant to P.U.C. Procedural
Rule §22.202. The commission may identify issues raised by the joint
application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants,
if necessary, and briefing and oral argument. The commission may
conduct a public hearing. Interested persons who file comments are
not entitled to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment
on the joint application should contact the Public Utility Commission
of Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin,
Texas 78711-3326. You may call the commission’s Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
22431.

TRD-200002951
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: April 25, 2000

♦ ♦ ♦
Public Notice of Intent to File Pursuant to P.U.C. Substantive
Rule §26.215

Notice is given to the public of the filing with the Public Utility
Commission of Texas (commission), of a long run incremental cost
(LRIC) study pursuant to P.U.C. Substantive Rule §26.215.

Docket Title and Number. Southwestern Bell Telephone Company’s
Application for Approval of LRIC Study for Outgoing Call Control
Pursuant to P.U.C. Substantive Rule §26.215 on or about April 24,
2000.

Any party that demonstrates a justiciable interest may file with the
administrative law judge, written comments or recommendations
concerning the LRIC study referencing Docket Number 22364.
Written comments or recommendations should be filed no later than
45 days after the date of sufficiency and should be filed at the Public
Utility Commission of Texas, 1701 North Congress Avenue, P.O. Box
13326, Austin, Texas 78711-3326. You may call the commission’s
Office of Customer Protection at (512) 936-7120. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136.

TRD-200002837
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: April 20, 1999

♦ ♦ ♦
Public Notice of Intent to File Pursuant to P.U.C. Substantive
Rule §26.215

Notice is given to the public of the filing with the Public Utility
Commission of Texas (commission) of long run incremental cost
(LRIC) studies pursuant to P.U.C. Substantive Rule §26.215.

Docket Title and Number. Southwestern Bell Telephone Company’s
Application for Approval of LRIC Studies for Selective Call For-
warding and Remote Access to Call Forwarding Services Pursuant to
P.U.C. Substantive Rule §26.215 on April 28, 2000.

Any party that demonstrates a justiciable interest may file with the
administrative law judge, written comments or recommendations
concerning the LRIC study referencing Docket Number 22422.
Written comments or recommendations should be filed no later than
45 days after the date of sufficiency and should be filed at the Public
Utility Commission of Texas, 1701 North Congress Avenue, P.O. Box
13326, Austin, Texas 78711-3326. You may call the commission’s
Office of Customer Protection at (512) 936-7120. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136.

TRD-200002838
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: April 20, 1999

♦ ♦ ♦
Public Notice of Interconnection Agreement

On April 17, 2000, Southwestern Bell Telephone Company and
Phone-Link, Inc., collectively referred to as applicants, filed a joint
application for approval of interconnection agreement under §252(i)
of the federal Telecommunications Act of 1996, Public Law Number
104-104, 110 Statute 56, (codified as amended in scattered sections
of 15 and 47 United States Code) (FTA) and the Public Utility
Regulatory Act, Texas Utilities Code Annotated, Chapters 52 and
60 (Vernon 1998) (PURA). The joint application has been designated
Docket Number 22415. The joint application and the underlying
interconnection agreement are available for public inspection at the
commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be
allowed before the commission issues a final decision approving or
rejecting the interconnection agreement. Any interested person may
file written comments on the joint application by filing ten copies
of the comments with the commission’s filing clerk. Additionally, a
copy of the comments should be served on each of the applicants.
The comments should specifically refer to Docket Number 22415.
As a part of the comments, an interested person may request that a
public hearing be conducted. The comments, including any request
for public hearing, shall be filed by May 15, 2000, and shall include:

1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a
party to the agreement; or

b) is not consistent with the public interest, convenience, and
necessity; or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
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concerning the joint application. The commission shall have the
authority given to a presiding officer pursuant to P.U.C. Procedural
Rule §22.202. The commission may identify issues raised by the joint
application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants,
if necessary, and briefing and oral argument. The commission may
conduct a public hearing. Interested persons who file comments are
not entitled to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment
on the joint application should contact the Public Utility Commission
of Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin,
Texas 78711-3326. You may call the commission’s Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
22415.

TRD-200002835
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: April 20, 1999

♦ ♦ ♦
Public Notice of Interconnection Agreement

On April 19, 2000, Southwestern Bell Telephone Company and Voic-
eStream Wireless Corporation, collectively referred to as applicants,
filed a joint application for approval of interconnection agreement
under §252(i) of the federal Telecommunications Act of 1996, Pub-
lic Law Number 104-104, 110 Statute 56, (codified as amended in
scattered sections of 15 and 47 United States Code) (FTA) and the
Public Utility Regulatory Act, Texas Utilities Code Annotated, Chap-
ters 52 and 60 (Vernon 1998) (PURA). The joint application has been
designated Docket Number 22430. The joint application and the un-
derlying interconnection agreement are available for public inspection
at the commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be
allowed before the commission issues a final decision approving or
rejecting the interconnection agreement. Any interested person may
file written comments on the joint application by filing ten copies
of the comments with the commission’s filing clerk. Additionally, a
copy of the comments should be served on each of the applicants.
The comments should specifically refer to Docket Number 22430.
As a part of the comments, an interested person may request that a
public hearing be conducted. The comments, including any request
for public hearing, shall be filed by May 17, 2000, and shall include:

1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a
party to the agreement; or

b) is not consistent with the public interest, convenience, and
necessity; or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the
authority given to a presiding officer pursuant to P.U.C. Procedural
Rule §22.202. The commission may identify issues raised by the joint
application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants,
if necessary, and briefing and oral argument. The commission may
conduct a public hearing. Interested persons who file comments are
not entitled to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment
on the joint application should contact the Public Utility Commission
of Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin,
Texas 78711-3326. You may call the commission’s Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
22430.

TRD-200002950
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: April 25, 2000

♦ ♦ ♦
Public Notice of Workshop on Rulemaking to Address Sys-
tem Benefit Fee and Associated Programs and Request for
Comments

The Public Utility Commission of Texas (commission) will hold
a workshop regarding System Benefit Fee (SBF) and Associated
Programs pursuant to the Public Utility Regulatory Act (PURA)
(Vernon 1998, Supplement 2000) §39.901 and§39.903, on Friday,
June 2, 2000, at 9:30 a.m. in the Commissioners’ Hearing Room,
located on the 7th floor of the William B. Travis Building, 1701 North
Congress Avenue, Austin, Texas 78701. Project Number 22429,
Rulemaking to Address System Benefit Fee and Associated Programs
Pursuant to PURA§39.901 and§39.903, has been established for this
proceeding. This project is designed to develop rules on setting,
collecting, and disbursing the system benefit fee; implementing a
rate reduction, including customer enrollment; and establishing a
rate reduction reimbursement process. Prior to the workshop, the
commission requests interested persons to file comments on the
following questions:

1. How much time do the utilities require to implement the fee once
it is set by the commission?

2. How should the percentage of the rate discount be determined?

3. In the first sentence of PURA§39.903(h), it is stated that the
reduced rate for eligible customers is to be discounted off the standard
rate package offered by the provider of last resort (POLR) or off the
price to beat (PTB). That section also provides that the reimbursement
is the difference between the rate paid and the POLR’s rate or the
PTB. But the amount of the discount is stated to be a percentage of
the amount a customer "otherwise would have been charged." What is
the amount a customer "otherwise would have been charged?" Please
reconcile your answer with the provisions designating the amount of
reimbursement to be the difference between the rate charged and the
POLR’s rate or PTB.

4. How should the energy efficiency programs funded by the system
benefit fee and administered by Texas Department of Housing and
Community Affairs (TDHCA) be designed and targeted?
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5. Should the commission rely solely on Texas Department of Human
Services (TDHS) records to determine who is eligible for the rate
discounts? If not, how should eligibility be determined? How
should it be established that a person who meets the criteria in either
PURA§39.903(l)(1) or (2) is an "electric customer?"

6. What other options besides automatic enrollment can be utilized
to sign up eligible customers for the rate discount?

7. Are retail electric providers (REPs) required by PURA§39.903, or
any other provision, to participate in the discounted rate program?

8. What requirements should be placed on REPs regarding the
timeliness and outreach efforts to advertise and sign up eligible
customers for the rate discount?

9. How should the rate discount be handled in the REPs’ billings?

10. How should the billing and the payment of the system benefit fee
be handled between the transmission and distribution (T&D) utility
and the REP? How much time is needed to process the billings and
payments?

11. If a customer fails to pay an electric bill, should either the T&D
utility or the REP still be obligated to pay the SBF?

12. If a customer makes a partial payment, what effect should this
have on the payment of the SBF by the REP and T&D utility?

13. If the response to the previous two questions is that the full
payment into the system benefits program will not occur, should an
uncollectible factor be included in the calculation of the charge?

14. How should the reimbursement process work? Please address
issues of timing, frequency, verification of enrolled customers and
discounts provided, etc. Would it be a sufficient process for the
REP to file a monthly statement, showing only the total amount
of reimbursement requested, and require the REP to keep detailed
records subject to audit by the commission?

15. If a REP is required to pay into the system benefit fund under
PURA§39.352(g), on what date should this payment be made?

Responses may be filed by submitting 16 copies to the commis-
sion’s Filing Clerk, Public Utility Commission of Texas, 1701 North
Congress Avenue, P.O. Box 13326, Austin, Texas 78711-3326 by
May 19, 2000, or within 14 days of the date of publication of this
notice. All responses should reference Project Number 22429. The

commission requests that comments be limited to 20 pages. This
notice is not a formal notice of proposed rulemaking; however, the
parties’ responses to the questions and comments at the workshop
will assist the commission in developing a commission policy and
rules.

Ten days prior to the workshop the commission shall make available
in Central Records under Project Number 22429 an agenda for the
format of the workshop.

Questions concerning the workshop or this notice should be referred
to Margarita Fournier, Senior Policy Analyst, Office of Policy Devel-
opment, (512) 936-7207. Hearing and speech-impaired individuals
with text telephones (TTY) may contact the commission at (512)
936-7136.

TRD-200002954
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: April 25, 2000

♦ ♦ ♦
Texas Department of Transportation
Public Notice–Aviation

Pursuant to Transportation Code, §21.111, and Title 43, Texas Ad-
ministrative Code, §30.209, the Texas Department of Transportation
conducts public hearings to receive comments from interested parties
concerning proposed approval of various aviation projects.

For information regarding actions and times for aviation public hear-
ings, please go to the following web site -http://www.dot.state.tx.us
- click on Aviation, and then click on Aviation Public Hearing. Or,
contact Karon Wiedemann, Aviation Division, 150 East Riverside,
Austin, Texas 78704, (512) 416-4520 or 800 68 PILOT.

TRD-200002963
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: April 26, 2000

♦ ♦ ♦
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How to Use the Texas Register
Information Available : The 13 sections of theTexas Register
represent various facets of state government. Documents
contained within them include:

Governor - Appointments, executive orders, and
proclamations.

Attorney General - summaries of requests for opinions,
opinions, and open records decisions.

Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for

opinions and opinions.
Emergency Rules- sections adopted by state agencies on an

emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies

from consideration for adoption, or automatically withdrawn
by the Texas Register six months after the proposal publication
date.

Adopted Rules - sections adopted following a 30-day
public comment period.

Texas Department of Insurance Exempt Filings - notices
of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.

Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.

Tables and Graphics - graphic material from the proposed,
emergency and adopted sections.

Open Meetings - notices of open meetings.
In Addition  - miscellaneous information required to be

published by statute or provided as a public service.
Review of Agency Rules- notices of state agency rules

review.
Specific explanation on the contents of each section can be

found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.

How to Cite: Material published in theTexas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 24 (1999) is cited
as follows: 24 TexReg 2402.

In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “23
TexReg 2 issue date,” while on the opposite page, page 3, in the
lower right-hand corner, would be written “issue date 23
TexReg 3.”

How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Registeroffice, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, theTexas Administrative Code,
section numbers, or TRD number.

Both theTexas Register and theTexas Administrative Code
are available online through the Internet. The address is: http://
www.sos.state.tx.us. TheRegister is available in an .html
version as well as a .pdf (portable document format) version
through the Internet. For subscription information, see the back

cover or call the Texas Register at (800) 226-7199.

Texas Administrative Code
TheTexas Administrative Code (TAC) is the compilation of

all final state agency rules published in theTexas Register.
Following its effective date, a rule is entered into theTexas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.

The TAC volumes are arranged into Titles (using Arabic
numerals) and Parts (using Roman numerals). The Titles are
broad subject categories into which the agencies are grouped as
a matter of convenience. Each Part represents an individual
state agency.

The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), LOIS, Inc. (1-800-364-2512 ext.
152), and West Publishing Company (1-800-328-9352).

The Titles of theTAC, and their respective Title numbers
are:
 1. Administration
 4. Agriculture
 7. Banking and Securities
10. Community Development
13. Cultural Resources
16. Economic Regulation
19. Education
22. Examining Boards
25. Health Services
28. Insurance
30. Environmental Quality
31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is
designated by aTAC number. For example in the citation 1
TAC §27.15:

1 indicates the title under which the agency appears in the
Texas Administrative Code; TAC stands for theTexas
Administrative Code; §27.15 is the section number of the rule
(27 indicates that the section is under Chapter 27 of Title 1; 15
represents the individual section within the chapter).

How to update: To find out if a rule has changed since the
publication of the current supplement to theTexas
Administrative Code, please look at theTable of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to theTexas Register (January 8, April 9,
July 9, and October 8, 1999). If a rule has changed during the
time period covered by the table, the rule’sTAC number will be
printed with one or moreTexas Register page numbers, as
shown in the following example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each

volume of theTexas Register (calendar year).



Texas Register
Services

TheTexas Registeroffers the following services. Please check the appropriate box (or boxes).

Texas Natural Resource Conservation Commission, Title 30
❑ Chapter 285 $25 ❑ update service $25/year(On-Site Wastewater Treatment)
❑ Chapter 290$25 ❑ update service $25/year(Water Hygiene)
❑ Chapter 330$50 ❑ update service $25/year(Municipal Solid Waste)
❑ Chapter 334 $40 ❑ update service $25/year(Underground/Aboveground Storage Tanks)
❑ Chapter 335 $30 ❑ update service $25/year(Industrial Solid Waste/Municipal

 Hazardous Waste)
Update service should be in❑ printed format❑ 3 1/2” diskette

Texas Workers Compensation Commission, Title 28
❑ Update service $25/year

Texas Register Phone Numbers (800) 226-7199
Documents (512) 463-5561
Circulation (512) 463-5575
Marketing (512) 305-9623
Texas Administrative Code (512) 463-5565

Inf ormation For Other Divisions of the Secretary of State’s Office
Executive Offices (512) 463-5701
Corporations/

Copies and Certifications (512) 463-5578
Direct Access (512) 475-2755
Information (512) 463-5555
Legal Staff (512) 463-5586
Name Availability (512) 463-5555
Trademarks (512) 463-5576

Elections
Information (512) 463-5650

Statutory Documents
Legislation (512) 463-0872
Notary Public (512) 463-5705

Uniform Commercial Code
Information (512) 475-2700
Financing Statements (512) 475-2703
Financing Statement Changes (512) 475-2704
UCC Lien Searches/Certificates (512) 475-2705
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