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OFFICE OF THE
 ATTORNEY GENERAL

Under provisions set out in the Texas Constitution, the Texas Government Code. Title 4,
§402.042, and numerous statutes, the attorney general is authorized to write advisory opinions
for state and local officials. These advisory opinions are requested by agencies or officials when
they are confronted with unique or unusually difficult legal questions. The attorney general also
determines, under authority of the Texas Open Records Act, whether information requested for
release from governmental agencies may be held from public disclosure. Requests for opinions,
opinions, and open records decisions are summarized for publication in the Texas Register. The
attorney general responds  to many requests for opinions and open records decisions with letter
opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion, and
represents the opinion of the attorney general unless and until it is modified or overruled by a
subsequent letter opinion, a formal Attorney General Opinion, or a decision of a court of record.
You may view copies of opinions at http://www.oag.state.tx.us. To request copies of opinions,
please fax your request to (512) 462-0548 or call (512) 936-1730. To inquire about pending
requests for opinions, phone (512) 463-2110.



Open Records

Open Records Decision No. 666.

Re: Whether a municipality’s disclosure to a municipally-appointed
citizen advisory board of information pertaining to a munici-
pally-owned power utility that is reasonably related to a competitive
matter waives the municipality’s claim to withhold such information
under §552.131 of the Government Code.

SUMMARY.

A municipality’s disclosure to a municipally appointed citizen advi-
sory board of information pertaining to a municipally-owned power
utility does not constitute a release to the public as contemplated un-
der §552.007 of the Government Code, and therefore does not prevent
the governmental body from thereafter asserting an exception under the
Public Information Act to the public release of the information.

TRD-200005757
Susan Gusky
Assistant Attorney General
Office of the Attorney General
Filed: August 15, 2000

♦ ♦ ♦
Opinions

Opinion No. JC-0267

The Honorable Susan Combs Commissioner Texas Department of
Agriculture 1700 North Congress Avenue Room 933 Austin, Texas
78701

Re: Construction of section 58.014(b), Agriculture Code, which relates
to the voting procedures of the board of the Texas Agricultural Finance
Authority (RQ 0188-JC)

S U M M A R Y

Given the unamended language of section 58.014(b) of the Agriculture
Code, it is possible for an affirmative vote of three members of the
Texas Agricultural Finance Authority to pass a resolution when those
three members constitute a majority of a quorum of the board. While
the statutory language at issue may have been a matter of legislative

oversight, the correction of such oversight, if any, is a matter for the
legislature.

For further information, please call (512) 463-2110

TRD-200005780
Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Filed: August 16, 2000

♦ ♦ ♦
Request for Opinions

RQ-0261-JC

Mr. Wayne Thorburn Administrator Texas Real Estate Commission
P.O. Box 12188 Austin, Texas 78711-2188

Re: Whether article 6573b, Texas Civil Statutes, is applicable to service
contract providers required to register with the Texas Department of
Licensing and Regulation under Acts 1999, 76th Leg., ch. 1559, § 1
(Request No. 0261-JC)

Briefs requested by September 8, 2000

RQ-0262-JC

The Honorable Jeff Wentworth Chair, Nominations Committee Texas
State Senate P.O. Box 12068 Austin, Texas 78711

Re: Whether the Edwards Aquifer Authority is subject to the Open
Meetings Act when a majority of board members attend a meeting of
one of its component subcommittees (Request No. 0262-JC)

Briefs requested by September 11, 2000

RQ-0263-JC

The Honorable Tom O’Connell Criminal District Attorney Collin
County Courthouse 210 South McDonald, Suite 324 McKinney, Texas
75069

Re: Responsibility of a sheriff for taking custody of a person hospi-
talized for injuries sustained while being arrested by law enforcement
officers of a different jurisdiction (Request No. 0263-JC)

Briefs requested by September 14, 2000

ATTORNEY GENERAL August 25, 2000 25 TexReg 8103



RQ-0264-JC

The Honorable Susan D. Reed Bexar County Criminal District Attor-
ney Bexar County Justice Center 300 Dolorosa, Fifth Floor San Anto-
nio, Texas 78205

Re: File stamping duties of a county clerk (Request No. 0264-JC)

Briefs requested by September 14, 2000

TRD-200005779
Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Filed: August 16, 2000

♦ ♦ ♦
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 EMERGENCY RULES
An agency may adopt a new or amended section or repeal an existing section on an emergency
basis if it determines that such action is necessary for the public health, safety, or welfare of this
state. The section may become effective immediately upon filing with the Texas Register, or on a
stated date less than 20 days after filing and remaining in effect no more than 120 days. The
emergency action is renewable once for no more than 60 additional days.

Symbology in amended emergency sections. New language added to an existing section is
indicated by the text being underlined.  [Brackets] and strike-through of text indicates deletion of
existing material within a section.



TITLE 13. CULTURAL RESOURCES

PART 3. TEXAS COMMISSION ON
THE ARTS

CHAPTER 31. AGENCY PROCEDURES
13 TAC §31.10

The Texas Commission on the Arts adopts on an emergency
basis an amendment to §31.10, concerning Financial Assistance
Application Form. Elsewhere in this issue of the Texas Register,
the Texas Commission on the Arts contemporaneously proposes
this amendment to §31.10.

The purpose of this amendment is to be consistent with changes
to programs and services of the commission as outlined in the
Texas Arts Plan as amended September 2000.

This section is adopted on an emergency basis to enable the
Texas Commission on the Arts to get the word out to the arts
field about our programs in a timely manner in anticipation of our
upcoming annual grants deadline.

The amendment is adopted on an emergency basis under the
Government Code, §444.009, which provides the Texas Com-
mission on the Arts with the authority to make rules and regula-
tions for its government and that of its officers and committees.

§31.10. Financial Assistance Application Form.

The commission adopts by reference application form and instructions
for the Financial Assistance Application Form as outlined in the Texas
Arts Plan as amended September 2000 [September 1998]. This docu-
ment is published by and available from the Texas Commission on the
Arts, P.O. Box 13406, Austin, Texas 78711.

Filed with the Office of the Secretary of State, on August 14,

2000.

TRD-200005666
John Paul Batiste
Executive Director
Texas Commission on the Arts
Effective date: August 14, 2000
Expiration date: December 12, 2000
For further information, please call: (512) 463-5535

♦ ♦ ♦

CHAPTER 35. A GUIDE TO OPERATIONS,
PROGRAMS AND SERVICES
13 TAC §35.1, §35.2

The Texas Commission on the Arts adopts on an emergency ba-
sis amendments to §35.1 and 35.2, concerning A Guide to Oper-
ations and A Guide to Programs and Services. Elsewhere in this
issue of the Texas Register, the Texas Commission on the Arts
contemporaneously proposes amendments to §35.1 and §35.2.

The purpose of the amendments is to be consistent with changes
to programs and services of the commission as outlined in the
Texas Arts Plan as amended September 2000.

These sections are adopted on an emergency basis to enable
the Texas Commission on the Arts to get the word out to the arts
field about our programs in a timely manner in anticipation of our
upcoming annual grants deadline.

The amendments are adopted on an emergency basis under the
Government Code, §444.009, which provides the Texas Com-
mission on the Arts with the authority to make rules and regula-
tions for its government and that of its officers and committees.

§35.1. A Guide to Operations.
The commission adopts by reference A Guide to Operations effective
September 2000 [September 1999]. This document is published by and
available from the Texas Commission on the Arts, P.O. Box 13406,
Austin, Texas 78711.

§35.2. A Guide to Programs and Services.
The commission adopts by reference A Guide to Programs and Ser-
vices effective September 2000 [September 1999]. This document is
published by and available from the Texas Commission on the Arts,
P.O. Box 13406, Austin, Texas 78711.

Filed with the Office of the Secretary of State, on August 14,

2000.

TRD-200005667
John Paul Batiste
Executive Director
Texas Commission on the Arts
Effective date: August 14, 2000
Expiration date: December 12, 2000
For further information, please call: (512) 463-5535

♦ ♦ ♦
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CHAPTER 37. APPLICATION FORMS AND
INSTRUCTIONS FOR FINANCIAL ASSISTANCE
The Texas Commission on the Arts adopts on an emergency ba-
sis amendments to §§37.22-37.24, 37.26 and 37.28, concern-
ing Application Forms and Instructions for Financial Assistance.
The Texas Commission on the Arts also adopts the repeal of
§37.27, concerning Application Form and Instructions for Oper-
ational Assistance Year 2 of 2. Elsewhere in this issue of the
Texas Register, the Texas Commission on the Arts contempo-
raneously proposes amendments to §§37.22-37.24, 37.26 and
37.28 and the repeal of §37.27.

The purpose of the amendments is to be consistent with changes
to programs and services of the commission as outlined in the
Texas Arts Plan as amended September 2000.

These sections are adopted on an emergency basis to enable
the Texas Commission on the Arts to get the word out to the arts
field about our programs in a timely manner in anticipation of our
upcoming annual grants deadline.

13 TAC §§37.22-37.24, 37.26, 37.28

The amendments are adopted on an emergency basis under the
Government Code, §444.009, which provides the Texas Com-
mission on the Arts with the authority to make rules and regula-
tions for its government and that of its officers and committees.

§37.22. Application Form and Instructions for Artist-in-Education
Program--Artist.

The commission adopts by reference the application form and instruc-
tions for the Artist-in-Education Program--Artist as outlined in the
Texas Arts Plan amended to be effective September 2000 [September
1998]. This document is published by and available from the Texas
Commission on the Arts, P.O. Box 13406, Austin, Texas 78711.

§37.23. Application Form and Instructions for Arts in Education Pro-
gram--Sponsors.

The commission adopts by reference application form and instructions
for Arts in Education Program--Sponsors as outlined in the Texas Arts
Plan as amended September 2000 [September 1998]. This document
is published by and available from the Texas Commission on the Arts,
P.O. Box 13406, Austin, Texas 78711.

§37.24. Application Form and Instructions for Texas Touring Arts
Program--Company/Artist.

The commission adopts by reference the application form and instruc-
tions for the Texas Touring Arts Program--Company/Artist as outlined
in the Addendum to the Texas Arts Plan, amended to be effective
September 2000 [September 1998]. This document is published by
and available from the Texas Commission on the Arts, P.O. Box
13406, Austin, Texas 78711.

§37.26. Application Form and Instructions for Texas Touring Arts
Program--Sponsors.

The commission adopts by reference application form and instructions
for the Texas Touring Arts Program--Sponsors as outlined in the Texas
Arts Plan as amended September 2000 [September 1998]. This docu-
ment is published by and available from the Texas Commission on the
Arts, P.O. Box 13406, Austin, Texas 78711.

§37.28. Application Form and Instructions for Arts Education Ser-
vice Provider.

The commission adopts by reference the application and instructions
for Arts Education Service Provider asamended September 2000. This

document is published by and available from the Texas Commission on
the Arts, P.O. Box 13406, Austin, Texas 78711.

Filed with the Office of the Secretary of State, on August 14,

2000.

TRD-200005668
John Paul Batiste
Executive Director
Texas Commission on the Arts
Effective date: August 14, 2000
Expiration date: December 12, 2000
For further information, please call: (512) 463-5535

♦ ♦ ♦
13 TAC §37.27

(Editor’s note: The text of the following section adopted for repeal on
an emergency basis will not be published. The section may be exam-
ined in the offices of the Texas Commission on the Arts or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The repeal is adopted on an emergency basis under the Govern-
ment Code, §444.009, which provides the Texas Commission on
the Arts with the authority to make rules and regulations for its
government and that of its officers and committees.

§37.27. Application Form and Instructions for Operational Assis-
tance Year 2 of 2.

Filed with the Office of the Secretary of State, on August 14,

2000.

TRD-200005669
John Paul Batiste
Executive Director
Texas Commission on the Arts
Effective date: August 14, 2000
Expiration date: December 12, 2000
For further information, please call: (512) 463-5535

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION

PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS
SUBCHAPTER B. CUSTOMER SERVICE AND
PROTECTION
16 TAC §25.50

The Public Utility Commission of Texas (commission) adopts on
an emergency basis new §25.50, relating to Suspension of Dis-
connection of Electric Power Service During the Summer of 2000
Heat Emergency. Section 25.50 prohibits the disconnection of
electric service for residential customers during the heat emer-
gency, requires utilities and owners of master- metered or sub-
metered residential facilities to offer deferred payment plans to
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assist residential customers in managing their unusually high
electric bills caused by the extreme heat, and requires utilities to
provide notice of the rule to social service agencies within their
service territories that provide low income energy assistance.
This section is being adopted under Project Number 22869.

This section prohibits the disconnection of electric service for
unpaid past due electric bills during the period August 10, 2000
through September 30, 2000, unless the customer in arrears has
failed to enter into a deferred payment plan pursuant to subsec-
tion (c) of this section. This section does not affect a customer’s
ability to arrange a deferred payment plan pursuant to §25.28(i)
of this title (relating to Bill Payment and Adjustments). The com-
mission encourages customers and electric utilities to continue
to work together to develop mutually agreeable deferred payment
plans pursuant to §25.28(i) to avoid delinquent bills.

This emergency adoption is necessary because disconnection of
electric service during the extreme and persistent heat currently
being experienced in Texas poses an imminent peril to the health
of residential customers.

The new section shall be effective immediately upon filing with
the Secretary of State because of imminent peril to the public
health.

The new section is adopted on an emergency basis under
§§11.002, 14.001 and 14.002 of the Public Utility Regulatory
Act (PURA), Texas Utilities Code Annotated (Vernon 1998 &
Supplement 2000). Section 11.002 states the purpose of the
Public Utility Regulatory Act is to protect the public interest
inherent in the rates and services of public utilities; §14.001
grants the commission the general power to regulate and
supervise the business of each public utility within its jurisdiction
and to do anything specifically designated or implied by PURA
that is necessary and convenient to the exercise of that power
and jurisdiction; and §14.002 provides the commission with the
authority to adopt rules which are necessary and convenient
to the exercise of its authority. This section is also adopted
pursuant to the procedures for emergency rulemaking set forth
in the Texas Government Code, §2001.034 (Vernon 2000).

Cross Reference to Statute: Public Utility Regulatory Act
§§11.002, 14.001 and 14.002; Texas Government Code
§2001.034.

§25.50. Suspension of Disconnection of Electric Power Service Dur-
ing the Summer 2000 Heat Emergency.

(a) Definition. For purposes of this section, the term "electric
utility" shall includean entity defined asan electric utility in thePublic
Utility Regulatory Act (PURA) §31.002(6), ownersof master-metered
residential facilities, or owners of submetered residential facilities.

(b) Disconnection prohibited. No electric utility may discon-
tinue service to aresidential customer, amaster-metered residential fa-
cility, or asubmetered residential facility during theperiod August 10,
2000 through September 30, 2000, for delinquent payment of utility
service, unless the customer in arrears has failed to enter into a de-
ferred payment plan pursuant to subsection (c) of thissection. An elec-
tric utility may not send disconnection notices, or perform other related
collection activities except as otherwise provided in this section, to a
residential customer, residential user of a master-metered residential
facility, or residential user of a submetered residential facility during
the period August 10, 2000 through September 30, 2000, unless that
customer has failed to enter into a deferred payment plan pursuant to
subsection (c) of this section.

(1) If noticeof disconnection wasprovided prior to August
10, 2000, and the electric utility has contacted the customer within the
disconnect moratorium period and offered a deferred payment plan,
then an electric utility may disconnect service in keeping with §25.29
of this title (relating to Disconnection of Service) not less than ten days
after the notice of disconnection was issued, provided that the delin-
quent bill remains unpaid and the customer has not entered into a de-
ferred payment plan.

(2) If noticeof disconnection wasnot provided prior to Au-
gust 10, 2000, and the customer in arrears fails to enter into adeferred
payment plan after being contacted and offered one by the electric
utility, then an electric utility must provide notice of disconnection as
required by §25.29 of this title and may disconnect service not less
than ten days after notice of disconnection is issued in keeping with
§25.29(k).

(c) Deferred payment plan. An electric utility shall contact
and offer a deferred payment plan for any delinquent bill of a residen-
tial customer that has been rendered prior to or that comes due during
theperiod August 10, 2000 through September 30, 2000. Theinforma-
tion included in thedeferred payment plan shall beprovided in English
and Spanish asnecessary to adequately inform thecustomer of thepro-
visions of the plan. The deferred payment plan shall provide that the
delinquent amount may be paid in equal installments over a period of
up to six bill ing cycles, at the customer’s request. However, if the cus-
tomer and electric utility agree, then thecustomer may enter into alevel
payment plan that recovers the delinquent amount, with other months’
bills, over a 12- month period.

(1) A deferred payment plan under thissubsection may not
include:

(A) a latepayment penalty for thedelinquent balanceas
long as the installments are made on time;

(B) interest on the delinquent balance; or

(C) a deposit.

(2) A residential customer may enter into a deferred pay-
ment plan pursuant to this subsection by visiting the electric utility’s
business office or by telephone. If the customer visits the electric util-
ity’ s business office, the plan shall be reduced to writing at that time.
If the agreement is made over the telephone, the electric utility shall
send a copy of the plan to the customer. Immediately preceding the
customers’ signature, theplan shall state in boldface capitals of at least
14 point type the following: IF YOU ARE NOT SATISFIED WITH
THIS CONTRACT, OR IF AGREEMENT WAS MADE BY TELE-
PHONE AND YOU BELIEVE THIS CONTRACT DOES NOT RE-
FLECT YOUR UNDERSTANDING OF THAT AGREEMENT, CON-
TACT THE UTILITY IMMEDIATELY AND DO NOT SIGN THIS
CONTRACT. IF YOU DO NOT CONTACT THE UTILITY, OR IF
YOU SIGN THISAGREEMENT, YOU GIVE UPYOUR RIGHT TO
DISPUTE THE AMOUNT DUE UNDER THE AGREEMENT EX-
CEPT FORTHEUTILITY’SFAILUREORREFUSAL TOCOMPLY
WITH THE TERMS OF THIS AGREEMENT. In addition, where the
customer and utility representative or agent meet in person, the utility
representative shall read the preceding statement to the customer. The
utility shall also provide information to the customer in English and
Spanish as necessary to make the preceding boldface language under-
standable to the customer. A copy of thesigned plan shall be provided
to the customer by the electric utility.

(3) A deferred payment plan under thissubsection shall in-
clude the following:

(A) the term of the plan;
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(B) the total amount to be paid under the plan; and

(C) the specific amount of each installment.

(4) If acustomer fails to fulfill the termsof adeferred pay-
ment plan pursuant to this subsection, the utility shall have the right to
disconnect service subsequent to September 30, 2000. However, the
utility may not disconnect service until a disconnect notice has been
issued to the customer indicating the customer has not met the terms
of the plan. Such notice and disconnection shall conform with the dis-
connection requirements of §25.29 of this title, or its successor.

(5) The Public Utility Commission of Texas encourages
electric utilities to counsel customersabout the benefitsof collecting a
mutually agreed upon minimum payment(s) during theperiod in which
disconnection is prohibited so as to lessen the financial burden on the
customer when the period of repayment begins.

(d) Noticeto social serviceagencies. For purposesof thissub-
section, an electric utility shall not includeownersof master-metered or
submetered residential facilities. An electric utility shall provide writ-
ten notice of this section by August 15, 2000, to:

(1) those social service agencies that distribute funds from
the Low Income Home Energy Assistance Program within its certifi-
cated service area; and

(2) any other social service agency of which the electric
utility isawarethat providesenergy assistanceto low incomecustomers
in its certificated service area.

Filed with the Office of the Secretary of State, on August 10,

2000.

TRD-200005584
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Effective date: August 10, 2000
Expiration date: December 8, 2000
For further information, please call: (512) 936-7308

♦ ♦ ♦
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 PROPOSED RULES
Before an agency may permanently adopt a new or amended section or repeal an existing section,
a proposal detailing the action must be published in the Texas Register at least 30 days before
action is taken. The 30-day time period gives interested persons an opportunity to review and
make oral or written comments on the section. Also, in the case of substantive action, a public
hearing must be granted if requested by at least 25 persons, a governmental subdivision or
agency, or an association having at least 25 members.

Symbology in proposed amendments. New language added to an existing section is indicated
by the text being underlined. [Brackets] and strike-through of text indicates deletion of existing
material within a section.



TITLE 1. ADMINISTRATION

PART 5. GENERAL SERVICES
COMMISSION

CHAPTER 111. EXECUTIVE ADMINISTRA-
TION DIVISION
The General Services Commission proposes amendments to Ti-
tle 1, T.A.C., Subchapter A - Administration, §§111.1 through
111.5 in order to revise statutory citations, delete definitions,
streamline the protests/dispute resolution/hearing procedure by
directing all protests to the procurement director, and improve
the readability of the language in the rules. New rules are also
proposed for §111.6 - Petition for Adoption of Rules pursuant to
Texas Government Code, §2001.021; and §111.7 - Negotiation
and Mediation of Certain Contract Disputes pursuant to Texas
Government Code, §2260.052(c). Amendments to Subchapter
C - Cost of Copies of Public Information, §111.62 are being pro-
posed in order to delete obsolete language. The amendments
and new rules are a part of the periodic rule review process
mandated by Texas Government Code, §2001.039 (relating to
Agency Review of Existing Rules).

Ann Dillon, General Counsel, has determined for the first five
year period the rules are in effect, there will be no adverse effect
to state or local government as a result of enforcing these rules.

Ann Dillon, General Counsel, further determines that for each
year of the first five-year period the amendments are in effect, the
public benefit anticipated as a result of enforcing these rules will
be streamlined procedures, the deletion of obsolete language;
and new procedures for petition by an interested person or or-
ganization for adoption of rules, and procedures for the more
timely and efficient resolution of contract disputes between con-
tractors and the commission pursuant to the Texas Government
Code, Chapter 2260. There will be no effect on small or large
businesses and/or persons.

Comments on the proposals may be submitted to Ann Dillon,
General Counsel, General Services Commission, P.O. Box
13047, Austin, TX 78711-3047. Comments must be received no

later than thirty days from the date of publication of the proposal
to the Texas Register.

SUBCHAPTER A. ADMINISTRATION
1 TAC §§111.1 - 111.7

The amendment and new rules are proposed under the authority
of the Texas Government Code, Title 10, Subtitle A, §2001.021,
Texas Government Code, Title 10, Subtitle D, §§2152.060,
2152.105, 2155.076, Texas Government Code, Title 10, Subtitle
F, §2260.052, and Texas Government Code, Chapter 552, Sub-
chapter F, which provides the General Services Commission
with the authority to promulgate rules necessary to implement
the sections.

The following code is affected by these rules: Government Code,
Title 10, Subtitle D, Government Code, Title 10, Subtitle F, Chap-
ter 2260, and Texas Government Code, Chapter 552, Subchap-
ter F.

§111.1. Organization.

(a) The commission is composed of six members appointed by
the governor to set policy, and employ and direct an executive director.
The commissioners retain and exercise all authority and responsibility
assigned to them by law and not delegated to the executive director.

(b) The executive director manages the day-to-day business of
the commission, employs staff, and carries out other duties and respon-
sibilities assigned by law or delegated by the commission.

(c) A delegation of authority to the executive director must be
made by the commission in an open meeting. The commission may
review, modify, or ratify a delegation at any open meeting. A change
in membership of the commission does not void an existing delegation
of authority; it remains in effect until another one is approved by a
majority vote [quorum] of the commission at an open meeting.

(d) All decisions of the commission shall be by majority vote
of commissioners present and voting.

§111.2. Definitions.

The following words and terms, when used in this title, shall have the
following meanings, unless the context clearly indicates otherwise.
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(1) Act--The State Purchasing and General Services Act,
Chapter 2151, et seq., Texas Government Code [Texas Civil Statutes,
Article 601b].

(2) Best interests of the state--Most advantageous to the
state in light of all relevant circumstances.

(3) Commission--The General Services Commission.

(4) Competitive bidding--The process of inviting and ob-
taining bids from competing sources in response to advertised compet-
itive specifications, by which an award is made as authorized by the
relevant statute [madeto the lowest and best bidder] meeting the spec-
ifications. The process contemplates giving potential bidders a reason-
able opportunity to bid, and requires that all bidders be placed on the
same plane of equality. Each bidder must bid on the same advertised
specifications, terms, and conditions in all the items and parts of a con-
tract. The purpose of competitive bidding is to stimulate competition,
prevent favoritism, and secure the best goods and services at the lowest
practicable price, for the benefit of the state. Competitive bidding can-
not occur where contract specifications, terms, or conditions prevent or
unduly restrict competition, favor a particular vendor, or increase the
cost of goods or services without providing a corresponding benefit to
the state.

(5) Electronic data interchange (EDI)--Exchange of infor-
mation electronically between business parties in a structured format,
including, but not limited to, computer direct or indirect electronic in-
formation exchange, exchange of computer tapes and disks, and tele-
facsimile transmission.

(6) Local government--A county, municipality, school dis-
trict, special district, junior college district, or other legally constituted
political subdivision of the state.

(7) Minor technicality--A requirement in a bid invitation
which, if waived or modified by the commission when evaluating bids,
would not give a bidder an unfair advantage over other bidders or result
in a material change in the contract.

(8) Nonresident bidder--A bidder whose principal place of
business is not in Texas, but does not include a bidder whose majority
owner or parent company has its principal place of business in Texas.

[(9) Payment bond--A deposit, pledge, or contract of guar-
anty supplied by asuccessful bidder to protect thestateagainst lossdue
to thebidder’ sfailureto pay material suppliersand subcontractors. Ac-
ceptable formsof payment bonds are: cashier’ scheck, certified check,
or irrevocable letter of credit issued by afinancial institution subject to
the laws of Texas; a surety or blanket bond from a company chartered
or authorized to do business in Texas; United States treasury bond; or
certificate of deposit.]

[(10) Performance bond--A deposit, pledge, or contract of
guaranty supplied by a successful bidder to protect the state against
loss due to the bidder’s inability to complete the contract as agreed.
Acceptable forms of performance bonds are those listed in the defini-
tion of payment bond.]

(9) [(11)] Principal place of business in Texas--A perma-
nent business office located in Texas from which a bid is submitted and
from which business activities are conducted other than submitting bids
to governmental agencies, where at least one employee works for the
business entity submitting bids.

10 [(12)] Texas resident bidder--A bidder with its principal
place of business in Texas, including a bidder whose majority owner or
parent company has its principal place of business in Texas.

§111.3. Protests/Dispute Resolution/Hearing.

(a) Any actual or prospective bidder, offeror, or contractor who
is aggrieved in connection with the solicitation, evaluation, or award of
a contract may formally protest to the procurement director [division
director (the director) in whose division the action is (was) being pro-
cessed]. Such protests must be in writing and received in the procure-
ment[executive] director’s office within 10 working days after such ag-
grieved person knows, or should have known, of the occurrence of the
action which is protested. Formal protests must conform to the require-
ments of this subsection and subsection (c) of this section, and shall be
resolved in accordance with the procedure set forth in subsections (d)
and (e) of this section. Copies of the protest must be mailed or delivered
by the protesting party to the using agency and other interested parties.
For the purposes of this section, "interested parties" means all vendors
who have submitted bids or proposals for the contract involved.

(b) In the event of a timely protest or appeal under this section,
the state shall not proceed further with the solicitation or with the award
of the contract unless the executive director, after consultation with
the using agency and the procurement [appropriate division] director,
makes a written determination that the award of contract without delay
is necessary to protect the best [substantial] interests of the state.

(c) A formal protest must be sworn and contain:

(1) a specific identification of the statutory or regulatory
provision(s) that the action complained of is alleged to have violated;

(2) a specific description of each act alleged to have vio-
lated the statutory or regulatory provision(s) identified in paragraph (1)
of this subsection;

(3) a precise statement of the relevant facts;

(4) an identification of the issue or issues to be resolved;

(5) argument and authorities in support of the protest; and

(6) a statement that copies of the protest have been mailed
or delivered to the using agency and other identifiable interested parties.

(d) The procurement director shall have the authority, prior to
appeal to the executive director of the commission, to settle and re-
solve the dispute concerning the solicitation or award of a contract.
The procurement director may solicit written responses to the protest
from other interested parties.

(e) If the protest is not resolved by mutual agreement, the pro-
curement director will issue a written determination on the protest.

(1) If the procurement director determines that no violation
of rules or statutes has occurred, he shall so inform the protesting party,
the using agency, and other interested parties by letter which sets forth
the reasons for the determination.

(2) If the procurement director determines that a violation
of the rules or statutes has occurred in a case where a contract has not
been awarded, he shall so inform the protesting party, the using agency,
and other interested parties by letter which sets forth the reasons for the
determination and the appropriate remedial action.

(3) If the director determines that a violation of the rules or
statutes has occurred in a case where a contract has been awarded, he
shall so inform the protesting party, the using agency, and other inter-
ested parties by letter which sets forth the reasons for the determination,
which may include ordering the contract void.

(f) The director’s determination on a protest may be appealed
by the protesting [an interested] party to the executive director of the
commission. An appeal of the director’s determination must be in writ-
ing and must be received in the executive director’s office no later than
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10 working days after the date of the director’s determination. The ap-
peal shall be limited to review of the director’s determination. Copies
of the appeal must be mailed or delivered by the protesting [appealing]
party to the using agency and other interested parties and must contain
acertified statement [an affidavit] that such copies have been provided.

(g) The executive director may confer with general counsel in
his review of thematter appealed [Thegeneral counsel shall review the
protest, director’ s determination, and the appeal and prepare a written
opinion with recommendation to theexecutivedirector.] The executive
director may, in his discretion, refer the matter to the commissioners
for their consideration at a regularly scheduled open meeting or issue
a written decision on the protest.

(h) When a protest has been appealed to the executive director
under subsection (f) of this section and has been referred to the commis-
sioners by the executive director under subsection (g) of this section,
the following requirements shall apply:[.]

(1) Copies of the appeal and [,] responses of interested par-
ties, if any, [and general counsel recommendation] shall be mailed to
the commissioners.[, and copiesof thegeneral counsel’s recommenda-
tion shall be mailed to theusing agency, theappealing party, and other
interested parties.]

(2) All interested parties who wish to make an oral presen-
tation at the open meeting are requested to notify the commission gen-
eral counsel at least 48 hours in advance of the open meeting.

(3) The commissioners may consider oral presentations
and written documents presented by staff and interested parties.
The chairman shall set the order and amount of time allowed for
presentations.

(4) The commissioners’ determination of the appeal shall
be by duly adopted resolution reflected in the minutes of the open meet-
ing, and shall be final.

(i) Unless good cause for delay is shown or the commission
determines that a protest or appeal raises issues significant to procure-
ment practices or procedures, a protest or appeal that is not filed timely
will not be considered.

(j) A decision issued either by the commissioners in open
meeting, or in writing by the executive director, shall be the final
administrative action of the commission.

§111.4. Ethical Standards.
(a) This section states the ethical standards of conduct required

of commission employees, vendors, potential vendors, and employees
of other agencies when acting under authority delegated from the com-
mission.

(b) A former employee who ceases service or employment
with the commission on or after January 1, 1992, may not represent
any person or receive compensation for services rendered on behalf of
any person regarding a particular matter in which the former employee
participated during the period of employment, either through personal
involvement or because the case or proceeding was a matter within the
employee’s official responsibility.

(c) An employee may not:

(1) participate in work on a commission contract knowing
that the employee, or member of their immediate family has an actual
or potential financial interest in the contract, including prospective em-
ployment;

(2) solicit or accept anything of value from an actual or po-
tential vendor;

(3) be employed by, or agree to work for, a vendor or po-
tential vendor;

(4) knowingly disclose confidential information for
personal gain.

(d) Subsection (b) of this section applies only to an employee
who is compensated, as of the last date of state employment, at or above
the amount prescribed by the General Appropriations Act for step 1,
salary group 17, of the position classification salary schedule, including
an employee who is exempt from the state’s position classification plan.

(e) For subsections (b)-(d) of this section:

(1) "Participated" means to have taken action as an em-
ployee through decision, approval, disapproval, recommendation, giv-
ing advice, investigation, or similar action.

(2) "Particular matter" means a specific investigation, ap-
plication, request for a ruling or determination, rulemaking proceeding,
contract, claim, charge, or other proceeding.

(f) A vendor or potential vendor may not[:] offer, give, or
agree to give an employee anything of value.

(g) When an actual or potential violation of subsections (b)-(f)
of this section is discovered, the person involved shall promptly file a
written statement concerning the matter with an appropriate supervisor.
The person may also request written instructions and disposition of the
matter.

(h) If an actual violation of subsections (b)-(g) of this section
occurs or is not disclosed and remedied, the employee involved may be
either reprimanded, suspended, or dismissed. The vendor or potential
vendor may have a pending bid or proposal rejected, be barred from
receiving future contracts and/or have an existing contract canceled.

§111.5. Complaints.

Actual consumers, service recipients or persons contracting with the
commission shall be provided notice of the commission’s name, the
mailing address and the telephone number where complaints may be
directed to the commission’s Customer Service Representative. Notice
of this information [to such consumers, service recipients or persons
contracting with the commission] shall be effective if provided by any
of the following methods:

(1) [By] Notice - typed or stamped notice placed on or at-
tached to each invoice, billing statement, contract or agreement be-
tween the commission and consumers, service recipients or persons
contracting with the commission.

(2) [By] Notice - posting notice at locations on the com-
mission’s premises accessible to the commission’s consumers, service
recipients or persons contracting with the commission.

(3) [By] Notice- written notice from the executive director
of the commission to the directors of all other state agencies and entities
that are consumers, service recipients or persons contracting with the
commission.

§111.6. Petition for Adoption of Rules.

(a) Any interested person or organization may petition the
commission requesting the adoption or amendment of a rule.

(b) For the purpose of interpreting thissection, theterm "rule"
shall have the same meaning as contained in Government Code, Chap-
ter 2001, §2001.003.

(c) Petitions for adoption of rulesmust besubmitted in writing
and directed to the commission’s executive director.
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(d) The petitioner may either hand deliver the petition to the
commission’s central office at 1711 San Jacinto Boulevard, Austin,
Texas, 78701, or mail the petition to P.O. Box 13047, Austin, Texas
78711-3047.

(e) For purposesof calculating daysunder thissection, thedate
of submission of apetition under thissection shall bethe datethe peti-
tion is hand delivered to the commission, or if the petition was sent by
mail or carrier, the date it is date-stamped according to regular agency
incoming mail procedures.

(f) The petition must include the following minimum require-
ments:

(1) specify or otherwisemakeclear that thepetition ismade
pursuant to the provisions of the Administrative Procedure Act;

(2) clearly statethebody or substanceof therulerequested
for adoption, and, if appropriate, relate therequested ruleto an adopted
rule or rules of the commission;

(3) contain thefull name and address of the petitioner; and

(4) be signed by the petitioner.

(g) Theexecutivedirector or theexecutivedirector’sdesignee,
shall:

(1) acknowledge receipt of the petition in writing and in-
clude in the letter the date the petition was received; and

(2) communicatewith thepetitioner, if necessary, to clarify
the requested rule or to clarify other relevant information contained in
the petition.

(h) Not later than the 60th day after the date of submission of
a petition under this section, the executive director shall either:

(1) deny the petition in writing, stating the reasons for the
denial; or

(2) initiate rulemaking procedures and inform the peti-
tioner of the date rule action by the commission is scheduled pursuant
to Government Code, Title 10, Chapter 2001.

(i) The executive director shall provide copies of all petitions,
whether denied or approved, to the commissioners prior to scheduled
commission meetings for review.

§111.7. Negotiation and Mediation of Certain Contract Disputes.

(a) The commission adopts by reference the rules of the
Office of the Attorney General in Title 1, Part 3, Texas Administrative
Code, Chapter 68 relating to Negotiation and Mediation of Certain
Contract Disputes. The Office of the Attorney General rules are
located at the Office of the Secretary of State’s internet website:
www.sos.state.tx.us/tac/index.html.

(b) The rules set forth a process to permit parties to structure
a negotiation or mediation in a manner that is most appropriate for a
particular dispute regardless of contract’s complexity, subject matter,
dollar amount, or method and time of performance.

(c) The adoption of this rule is required by the Texas Govern-
ment Code, Chapter 2260, §2260.052(c).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005663

Ann Dillon
General Counsel
General Services Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 463-3960

♦ ♦ ♦
SUBCHAPTER C. COST OF COPIES OF
PUBLIC INFORMATION
1 TAC §111.62

The amendment and new rules are proposed under the authority
of the Texas Government Code, Title 10, Subtitle A, §2001.021,
Texas Government Code, Title 10, Subtitle D, §§2152.060,
2152.105, 2155.076, Texas Government Code, Title 10, Subtitle
F, §2260.052, and Texas Government Code, Chapter 552, Sub-
chapter F, which provides the General Services Commission
with the authority to promulgate rules necessary to implement
the sections. Cross Reference to Statute. The following codes
are affected by these rules: Government Code, Title 10, Subtitle
D, Government Code, Title 10, Subtitle F, Chapter 2260, and
Texas Government Code, Chapter 552, Subchapter F.

§111.62. Definitions.

The following words and terms, when used in these sections, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Actual cost--The sum of all direct costs plus a propor-
tional share of overhead or indirect costs. Actual cost should be deter-
mined in accordance with generally accepted methodologies. [To de-
termineactual costs, governmental bodiesmay utilizethecost method-
ology adopted by the Council on Competitive Government.]

(2) Client/Server System--A combination of two or more
computers that serve a particular application through sharing process-
ing, data storage, and end-user interface presentation. PCs located in
a LAN environment containing file servers fall into this category as do
applications running in an X-window environment where the server is
a UNIX based system.

(3) Commission--The General Services Commission.

(4) Governmental Body--As defined by §552.003 of the
Public Information Act, means:

(A) a board, commission, department, committee, insti-
tution, agency, or office that is within or is created by the executive or
legislative branch of state government and that is directed by one or
more elected or appointed members;

(B) a county commissioners court in the state;

(C) a municipal governing body in the state;

(D) a deliberative body that has rulemaking or quasi-
judicial power and that is classified as a department, agency, or political
subdivision of a county or municipality;

(E) a school district board of trustees;

(F) a county board of school trustees;

(G) a county board of education;

(H) the governing board of a special district;

(I) the governing body of a nonprofit corporation orga-
nized under Chapter 76, Acts of the 43rd Legislature, First Called Ses-
sion, 1933 (Article 1434a, Texas Civil Statutes), that provides a water
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supply or wastewater service, or both, and is exempt from ad valorem
taxation under the Tax Code, §11.30; and

(J) the part, section, or portion of an organization, cor-
poration, commission, committee, institution, or agency that spends or
that is supported in whole or in part by public funds; and

(K) does not include the judiciary.

(5) Mainframe Computer--A computer located in a con-
trolled environment and serving large applications and/or large num-
bers of users. These machines usually serve an entire organization or
some group of organizations. These machines usually require an op-
erating staff. IBM and UNISYS mainframes, and large Digital VAX
9000 and VAX Clusters fall into this category.

(6) Midsize Computer--A computer smaller than a Main-
frame Computer that is not necessarily located in a controlled environ-
ment. It usually serves a smaller organization or a sub-unit of an organ-
ization. IBM AS/400 and Digital VAX/VMS multi-user single-proces-
sor systems fall into this category.

(7) Nonstandard copy-Under §§111.61 through 111.71 of
this title, a [A]copy of public information that is made available to a
requestor in any format other than a standard paper copy. Microfiche,
microfilm, diskettes, magnetic tapes, CD-ROM are examples of non-
standard copies. Paper copies larger than 8 1/2 by 14 inches (legal size)
are also considered nonstandard copies.

(8) Standalone PC--An IBM compatible PC, Macintosh or
Power PC based computer system operated without a connection to a
network.

(9) Standard paper copy-- Under §§111.61 through 111.71
of thistitle, acopy of public informationthat isa[A ] printed impression
on one side of a piece of paper that measures up to 8 1/2 by 14 inches.
Each side of a piece of paper on which an impression is made is counted
as a single copy. A piece of paper that is printed on both sides is counted
as two copies.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005664
Ann Dillon
General Counsel
General Services Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 463-3960

♦ ♦ ♦
PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 355. MEDICAID REIMBURSE-
MENT RATES
SUBCHAPTER J. PURCHASED HEALTH
SERVICES
DIVISION 2. MEDICAID HOME HEALTH
PROGRAM

1 TAC §355.8021

The Health and Human Services Commission (HHSC) pro-
poses an amendment to §355.8021 concerning reimbursement
methodology for home health services. Section 355.8021 is
being amended to change the reimbursement methodology for
skilled nursing visits, home health aide visits, physical therapy,
and occupational therapy services provided by enrolled home
health agencies. Currently, these services are reimbursed ac-
cording to a reasonable cost methodology and are cost settled
using final cost settlements from Medicare. Effective October 1,
2000, the Medicare program is scheduled to begin reimbursing
home health services utilizing a prospective payment system
(PPS). Since Medicaid will no longer be able to rely on Medi-
care’s cost reports, the Medicaid reimbursement methodology
will be changed from cost reimbursement to a fee schedule.

Don Green, Chief Financial Officer, has determined that for each
year of the first five years the section is in effect there will be no
fiscal implications for state or local government as a result of en-
forcing or administering the section. This amendment does not
have any foreseeable implications relating to cost or revenues of
local governments.

Mr. Green has also determined that for each year of the first five
years the section is in effect, the public benefit anticipated as a
result of enforcing the section will be to provide services to Med-
icaid recipients that are appropriately reimbursed. There will be
no effect on small business or micro-businesses to comply with
this section as proposed. This was determined by interpretation
of the rule that small businesses and micro-businesses will not
be required to alter their business practices in order to comply
with the rule as proposed. There are no anticipated economic
costs to persons who are required to comply with the section as
proposed. There will be no impact on local employment.

A public hearing will be held at 1:30 p.m., Central Daylight Sav-
ings Time, on Monday, August 28, 2000, in the Public Hearing
Room, Building 3, first floor of the Riata Crossing Facility, 12555
Riata Vista Circle, Austin, Texas 78727-6404, to accept com-
ments on the proposal.

Comments on the proposal may be submitted to Jeff Phelps,
Program Administrator, Medicaid Reimbursement Division,
Texas Health and Human Services Commission, P.O. Box
13247, Austin, Texas 78711-3247 or at (512) 424-6657, within
30 days of publication of this proposal in the Texas Register. To
comply with federal regulations, a copy of the proposal is being
sent to each Texas Department of Human Services (DHS) office
where it will be available for public review upon request.

The amendment is proposed under the Human Resources Code,
§32.021 and the Texas Government Code, §531.021, which pro-
vide the Health and Human Services Commission with the au-
thority to adopt rules to administer the state’s medical assistance
program.

The proposed amendment affects Chapter 32 of the Human Re-
sources Code and Chapter 531 of the Government Code.

§355.8021. Reimbursement Methodology for Home Health Services.

(a) Reimbursement methodology for skilled nursing visits,
home health aid visits, physical therapy and occupational therapy
services provided by [a] enrolled home health agencies [agency].
Participating providers are reimbursed the maximum allowable fee for
services established by the Health and Human Services Commission.
The maximum allowable fee is based upon the lesser of the following:
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(1) the billed amount; or [Except for expendable medical
suppliesand DME, authorized homehealth servicesprovided for eligi-
ble Medicaid recipients are reimbursed the reasonable cost of supply-
ing theservice, applying thesamestandards, cost reporting period, and
cost reimbursement principles currently used in computing reimburse-
ment for comparable services under Title XVIII Medicare.]

(2) the fee schedule established by the department: [Rea-
sonable cost will be based on annual reports covering a 12-month pe-
riod of operation (based on a provider’s reporting year) required by
Medicare.]

(A) the fee schedule established by the department is
determined from a representative sample of provider; and

(B) participating providers must, at the request of the
department, provide information needed to determinethefeeschedule.

(b) Reimbursement methodology for expendable medical
supplies provided by enrolled home health agencies and DME
providers/suppliers. Participating providers are reimbursed the
maximum allowable fee for expendable medical supplies established
by the department. The maximum allowable fee is based upon the
lesser of the following:

(1) the billed amount; or

[(2) theMedicarefeescheduleasdefined in§29.301 of this
title (relating to General); or]

(2) [(3)] the expendable medical supply acquisition fee as
defined in §29.301 of this title (relating to General).

(c) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 14,

2000.

TRD-200005681
Marina Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 458-7236

♦ ♦ ♦
CHAPTER 371. MEDICAID FRAUD AND
ABUSE PROGRAM INTEGRITY
SUBCHAPTER E. OPERATING AGENCY
RESPONSIBILITIES RULE
1 TAC §371.1000

The Health and Human Services Commission (HHSC) proposes
to amend 1 T.A.C. §371.1000, which requires a health and hu-
man services agency that operates part of the Medicaid program
to re-enroll health care providers by September 1, 1999.

Background and Summary of Factual Basis for the Rules

The rule change was prompted by the establishment of an elec-
tronic method of re-enrollment currently supported through an
Internet web site operated by the National Heritage Insurance
Company. Section 10 of H.B. 2896 authorized HHSC to extend

the re-enrollment period if an electronic method of re-enrollment
is established and to extend that date if HHSC determines a
significant number of providers have not met the re-enrollment
deadline.

Section-by-Section Explanation

The current rule requires re-enrollment to be accomplished by
September 1, 1999. The proposed amendment revises this date,
consistent with § 10 of House Bill No. 2896, 76th Leg., to De-
cember 31, 2000.

Public Benefit

Don Green, Chief Financial Officer, has determined that during
the first five years that the proposed rules are in effect, the public
will benefit from adoption of the amendment because the amend-
ment will accommodate electronic re-enrollment of providers and
validate re-enrollments occurring after September 1, 1999. The
amendment will also ensure that providers that have not re-en-
rolled to date are given the benefit of electronic re-enrollment
and the extension of time to re-enroll.

Fiscal Note

Don Green, Chief Financial Officer, has determined that for the
first five years that the proposed rules are in effect, there will be
no additional costs to health and human services agencies.

Small and Micro-business Impact Analysis

The proposed amendment will not result in additional costs to
persons required to comply with the rules, nor does the amend-
ment have any anticipated adverse effect on small or micro-busi-
nesses. The amendment will not affect local employment.

Regulatory Analysis

The Health and Human Services Commission has determined
that the proposed amendment is not a "major environmental rule"
as defined by § 2001.0225, Government Code. "Major environ-
mental rule" is defined to mean a rule the specific intent of which
is to protect the environment or reduce risks to human health
from environmental exposure and that may adversely affect in a
material way the economy, a sector of the economy, productiv-
ity, competition, jobs, the environment, or the public health and
safety of the state or a sector of the state. The proposed rule
is not specifically intended to protect the environment or reduce
risks to human health from environmental exposure.

Takings Impact Assessment

The Health and Human Services Commission has conducted a
takings impact assessment for these proposed rules under Texas
Government Code, §2007.043. HHSC has determined that this
action does not restrict or limit an owner’s right to their property
that would otherwise exist in the absence of governmental ac-
tion and therefore does not constitute a taking. The proposed
amendment is administrative in nature and does not impose any
new regulatory requirements. The proposed rule is reasonably
taken to fulfill requirements of state law.

Public Comment

Public comment may be submitted in writing to Steve Aragon,
General Counsel, Health and Human Services Commission, by
mail addressed to P.O. Box 13247, Austin, Texas 78711, or by
facsimile to (512) 424-6587. Comments must be submitted by
5:00 p.m., September 25, 2000. Further information may be ob-
tained by calling Steve Aragon at (512) 424-6603.

Statutory Authority
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The amendment is proposed under the Texas Government
Code, chapter 351, §531.033, which authorizes the Commis-
sioner of Health and Human Services to adopt rules necessary
to carry out the Health and Human Services Commission’s
duties under chapter 531.

The amendment affects chapter 531 of the Texas Government
Code and chapter 32 of the Texas Human Resources Code.

§371.1000. Provider Re-enrollment or Provider Contract Modifica-
tion.

By [September 1, 1999,] December 31, 2000, each agency operating
part of the Medicaid program must, at the agency’s discretion, either
re-enroll each provider in the Medicaid program under a new contract
approved by the Health and Human Services Commission or modify
each existing provider contract using language approved by the Health
and Human Services Commission.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 14,

2000.

TRD-200005701
Marina S. Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 424-6576

♦ ♦ ♦
TITLE 10. COMMUNITY DEVELOPMENT

PART 5. TEXAS DEPARTMENT OF
ECONOMIC DEVELOPMENT

CHAPTER 172. TEXAS RURAL ECONOMIC
DEVELOPMENT PROGRAM
10 TAC §172.1

The Texas Department of Economic Development (department)
proposes amendments to Chapter 172. Texas Rural Economic
Development Program, concerning the provision of standards of
eligibility and application procedures for a loan guaranty under
the Rural Economic Development Act.

The proposed amendments are necessary to accurately reflect
current law and to allow for the adoption of new rules. Senate
Bill 932 of the 75th Legislature, which abolished the Texas De-
partment of Commerce and created the Texas Department of
Economic Development, also abolished the Texas Department
of Commerce policy board and created a new governing board
for the Department. All references to the Texas Department of
Commerce and the policy board have been amended to accu-
rately reflect current law.

Craig Pinkley, Director of Finance, has determined that for each
year of the first five years that the amendments are in effect there
will be no fiscal implications to the state or to local governments
as a result of the amendments. No cost to either government
or the public will result from the amendments. There will be no
impact on small businesses or microbusinesses. No economic
cost is anticipated to persons as a result of the amendments.

Mr. Pinkley has also determined that for each year of the first
five years the amendments are in effect the public benefit antic-
ipated as a result of the amendments will be the avoidance of
any confusion that may be caused by incorrect references or le-
gal citations. No economic costs are anticipated to persons who
are required to comply with the proposed repeal.

Written comments on the proposed amendments may be hand-
delivered to DeAnn Luper, Legal Assistant, Texas Department
of Economic Development, 1700 North Congress, Suite 130,
Austin, Texas 78701, mailed to P.O. Box 12728, Austin, Texas
78711-2728, or faxed to (512) 936-0415, within 30 days of pub-
lication.

The amendments are proposed pursuant to Government Code,
§481.0044(a), which directs the Governing Board of the depart-
ment to adopt rules for administration of department programs,
and Government Code, Chapter 2001, Subchapter B which pre-
scribes the standards for rulemaking by state agencies.

Texas Government Code, Chapter 481, is affected by this pro-
posal.

§172.1. General Provisions.

(a) Introduction. Pursuant to the authority granted by the
Texas Rural Economic Development Act, Texas Government Code,
Chapter 481, Subchapter F; and the Administrative Procedure Act,
the Texas Government Code, Chapter 2001, the Texas Department
of Economic Development [Commerce] prescribes the following
sections regarding practice and procedure before the department
in the administration and implementation of the Rural Economic
Development Fund.

(b) Purpose. It is the purpose of the Texas Rural Economic De-
velopment Act to establish a program which promotes economic devel-
opment and employment in rural communities across the state. Com-
munities in this state are at a critical disadvantage in competing with
communities in other states for location or expansion of businesses be-
cause of the availability of financing and other special incentives. The
purpose of the new sections is to provide standards of eligibility and
application procedures for a loan guaranty under the Rural Economic
Development Act.

(c) Definition of terms. The following words and terms, when
used in this section, shall have the following meanings, unless the con-
text clearly indicates otherwise.

(1) Act--The Texas Rural Economic Development Act,
Texas Government Code, Chapter 481, Subchapter F.

(2) Applicant--The private lender or user filing an applica-
tion with the department for a loan guaranty.

(3) Application--An application, including supporting doc-
umentation, for participation in the program pursuant to the Act and this
chapter.

(4) Business day--A day in which the department is open
for business. The term shall not include any Saturday, Sunday, or tra-
ditional holiday officially observed by the state. The department’s nor-
mal business hours are 8:00 a.m. to 5:00 p.m. each business day.

(5) City--Any municipality of the state incorporated under
the provisions of any general or special law, or the home-rule amend-
ment to the constitution.

(6) County--Any county of the State of Texas.

(7) Department--Texas Department of Economic Develop-
ment [Commerce].
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(8) Eligible enterprise--Pari-mutuel racing or a private-for-
profit enterprise, new or existing, whose primary activity includes ei-
ther providing a service, producing a product, or selling merchandise.

(9) Equity--The user’s contribution to a project in the form
of cash, land, or depreciable property.

(10) Executive director--The executive director of the de-
partment or his or her designee.

(11) Federal agency--The United States of America, the
president of the United States of America, and any department of or
corporation, agency, or instrumentality heretofore or hereafter created,
designated, or established by the United States of America.

(12) Fund--Texas Rural Economic Development Fund.

(13) Guaranty amount--With respect to loans made by fi-
nancial institutions, is a sum measured in terms of United States dol-
lars, that in the case of default by the borrower, guarantees repayment
of the loan, not to exceed 75% or 90% of the loan outstanding. This
amount may not exceed $350,000, except in those instances where sub-
stantial job creation is a major component.

(14) Guarantee-to-reserve ratio--A ratio established by the
governing[policy] board to determine the amount of guaranties exceed-
ing the amount in the fund, which ratio cannot exceed two to one. The
ratio shall be two to one effective January 1, 1994, and shall remain in
effect until governing [policy] board adjusts. The governing [policy]
board must review annually the ratio and adjust it if appropriate, based
upon the payment experience of the loans and any recommendations
of the state auditor. The state auditor must review annually the loan
program and make recommendations to the governing [policy] board
by September 1 of each year. For the initial period, the state auditor
must recommend a ratio to the governing [policy] board by December
1, 1993, which will be effective through September 1, 1994.

(15) Historically underutilized business--

(A) a corporation formed for the purpose of making a
profit in which at least 51% of all classes of the shares of stock or other
equitable securities is owned by one or more persons who are mem-
bers of certain groups including Black Americans, Hispanic Ameri-
cans, women, Asian Pacific Americans, and American Indians;

(B) a sole proprietorship formed for the purpose of
making a profit that is 100% owned, operated, and controlled by a
person described by subparagraph (A) of this paragraph;

(C) a partnership formed for the purpose of making a
profit in which 51% of the assets and interest in the partnership is
owned by one or more persons described by subparagraph (A) of this
paragraph. Those persons must have proportionate interest and demon-
strate active participation in the control, operation, and management of
the partnership’s affairs; or

(D) a joint venture in which each entity in the joint ven-
ture is a historically underutilized business under this subdivision.

(16) Loan review committee--A committee consisting of
department staff members selected by the department’s executive di-
rector to review eligible projects for consideration.

(17) New enterprise--A private-for-profit enterprise which
has actively been in business for a period of less than one year.

(18) Governing[Policy] board Governing [Policy] board of
the Texas Department of Economic Development [Commerce].

(19) Private lender--A lending institution, including a
bank, savings bank, saving and loan association, trust company, or

insurance company, or an individual or municipal corporation that the
department determines is an experienced and sophisticated investor.

(20) Program--Texas Rural Economic Development Pro-
gram.

(21) Project--The land, building, equipment, facilities and
improvements (one or more), and working capital found by the depart-
ment to be required or suitable for the promotion of and for use by an
eligible enterprise, irrespective of whether in existence or required to
be acquired or constructed after the making of such finding by the de-
partment.

(22) Qualified application--A completed application,
including all documents and information required by the department
and submitted by a user or private lender for a project.

(23) Rural area--A city having a population of 50,000 or
less, or the unincorporated area of a county, which has a population of
200,000 or less and which is predominantly rural in character. Pop-
ulation is to be determined by the decennial census or federal census
estimate, whichever is most recently published by the United States
Bureau of Census.

(24) Staff--The staff of the department.

(25) State--State of Texas.

(26) State auditor--State auditor of the State of Texas.

(27) User--An individual, partnership, corporation, or any
other private entity found by the department to be financially responsi-
ble to assume the obligation in connection with a project.

(d) Conflicts of interest.

(1) A member of the governing [policy] board, committee,
agent, or employee of the department, in his or her own name or in the
name of a nominee, may not hold an ownership interest of more than 7-
1/2% or in excess of $50,000 of the fair market value of an association,
trust, corporation, partnership, or other entity that is, in its own name or
in the name of a nominee, party to a contract or agreement under this
chapter on which the member of the governing [policy] board, loan
review committee, agent, or employee may be called on to act or vote.

(2) With respect to a direct or indirect interest, other than
an interest prohibited by paragraph (1) of this subsection, in a contract
or agreement under this chapter on which the member of the govern-
ing [policy] board, loan review committee, agent, or employee may be
called on to act or vote, the member of the governing [policy] board,
committee, agent, or employee shall disclose the interest to the depart-
ment before the taking of final action by the department concerning the
contract or agreement, and shall disclose the nature and extent of the
interest and his or her acquisition of it. This disclosure shall be publicly
acknowledged by the department and kept a part of its file. A member
of the governing [policy] board, loan review committee, agent, or em-
ployee who holds such interest may not be officially involved in regard
to the contract or agreement, may not vote on a matter relating to the
contract or agreement, and may not communicate with other members,
agents, or employees concerning the contract or agreement.

(3) A contract or agreement made in violation of this sub-
section is void.

(e) Examination of records. Any party requesting the exam-
ination of records pursuant to the Texas Public Information [Open
Records] Act, Texas Government Code, Chapter 552 [(Vernon’s
Session Laws1993)] shall indicate in writing the specific nature of the
document to be viewed, and if photocopying is desired, the appropriate
fee must accompany the request.
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(f) Written communication with the department. Applications
and other written communications to the department should be ad-
dressed to the attention of the Business Development Division, Capi-
tal Development, Texas Department of Economic Development [Com-
merce], P.O. Box 12728, Austin, Texas 78711.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 14,

2000.

TRD-200005700
Tracye McDaniel
Deputy Executive Director
Texas Department of Economic Development
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 936-0177

♦ ♦ ♦
CHAPTER 182. SMALL BUSINESS
ASSISTANCE
SUBCHAPTER A. BUSINESS PERMIT OFFICE
10 TAC §§182.1 - 182.4

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Department of Economic Development or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Department of Economic Development (department)
proposes the repeal of 10 Texas Administrative Code, Chapter
182. Small Business Assistance, Subchapter A. Business Per-
mit Office in its entirety, concerning the procedure by which the
department allows applicants to obtain permit and/or license ap-
plication forms and related information required to be completed
in order to obtain a particular state issued license or permit. The
repeal is necessary to accurately reflect current law and to allow
the adoption of new rules.

Melvin Wrenn, Director, Clearinghouse and Research, has de-
termined that for each year of the first five years that the repeal
will be in effect there will be no fiscal implications to the state or
to local governments as a result of the repeal. No cost to either
government or the public will result from the repeal. There will
be no impact on small businesses or microbusinesses. No eco-
nomic cost is anticipated to persons as a result of the repeal.

Mr. Wrenn has also determined that for each year of the first
five years the repeal is in effect the public benefit anticipated
as a result of the repeal will be the avoidance of any confusion
that may be caused by incorrect wording or legal citations. No
economic costs are anticipated to persons who are required to
comply with the proposed repeal.

Written comments on this proposed review may be hand-deliv-
ered to DeAnn Luper, Legal Assistant, Texas Department of Eco-
nomic Development, 1700 North Congress, Suite 130, Austin,
Texas 78701, mailed to P.O. Box 12728, Austin, Texas 78711-
2728, or faxed to (512) 936-0415, within 30 days of publication.

The repeal is proposed pursuant to Government Code,
§481.0044(a), which directs the Governing Board of the depart-
ment to adopt rules for administration of department programs,
and Government Code, Chapter 2001, Subchapter B which
prescribes the standards for rulemaking by state agencies.

Texas Government Code, Chapter 481, is affected by this pro-
posal. Subchapter A. Business Permit Office

§182.1. Definitions.
§182.2. Comprehensive Application Procedure.
§182.3. Comprehensive Application Request Form.
§182.4. Agency Response Form.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 14,

2000.

TRD-200005696
Tracye McDaniel
Deputy Executive Director
Texas Department of Economic Development
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 936-0177

♦ ♦ ♦
CHAPTER 182. BUSINESS ASSISTANCE
SUBCHAPTER A. OFFICE OF PERMIT
ASSISTANCE
10 TAC §§182.1 - 182.4

The Texas Department of Economic Development (department)
proposes new titles for Chapter 182 and Subchapter A., as well
as new §§182.1 - 182.4.

Melvin Wrenn, Director, Clearinghouse and Research, has de-
termined that for each year of the first five years that the rules will
be in effect there will be no fiscal implications to the state or to
local governments as a result of the rules. No cost to either gov-
ernment or the public will result from the rules. There will be no
impact on small businesses or microbusinesses. No economic
cost is anticipated to persons as a result of the rules.

Mr. Wrenn has also determined that for each year of the first five
years the rules are in effect the public benefit anticipated as a
result of the proposed rules will be the avoidance of any confu-
sion caused by incorrect wording or legal citations. No economic
costs are anticipated to persons who are required to comply with
the proposed rules.

Written comments on this proposed review may be hand-deliv-
ered to DeAnn Luper, Legal Assistant, Texas Department of Eco-
nomic Development, 1700 North Congress, Suite 130, Austin,
Texas 78701, mailed to P.O. Box 12728, Austin, Texas 78711-
2728, or faxed to (512) 936-0415, within 30 days of publication.

The adoption is proposed pursuant to Government Code,
§481.0044(a), which directs the Governing Board of the depart-
ment to adopt rules for administration of department programs,
and Government Code, Chapter 2001, Subchapter B which
prescribes the standards for rulemaking by state agencies.

Texas Government Code, Chapter 481, is affected by this pro-
posal.
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§182.1. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) Applicant-A person acting for himself or herself, or au-
thorized to act on behalf of another person or entity to obtain apermit.

(2) Agency Response Form-The form specified in §182.4
of this title (relating to Agency Response Form).

(3) Comprehensive Application Request Form-The form
specified in §182.3 of this title (relating to Comprehensive Application
Request Form).

(4) Department-The Texas Department of Economic De-
velopment.

(5) Office-The Office of Permit Assistance of the Texas
Department of Economic Development.

(6) Permit-Any initial license, certificate, registration, per-
mit, or other form of authorization required by state law or by state
agency rules that must be obtained by a person or other entity in or-
der to engage in any particular business, but does not include a permit
or license issued in connection with any form of gaming or gambling.
It does not apply to a permit a federal agency has authorized a state
agency to issue, or to federal or other local government requirements.

§182.2. Comprehensive Permit Application Procedure.
This procedure allows an applicant to obtain from the office all permit
applications and related information required to be completed in order
to obtain a particular state-issued permit. An applicant is not required
to utilize this procedure, and may request permit applications and re-
lated information directly from thestateagencies that issuetheapplica-
ble permits. An applicant may withdraw a comprehensive application
request form at any time without forfeiture of any permit approval ap-
plied for or obtained under this section.

(1) Within two business days after the office has received
a written, oral, or electronic request from an applicant to participate in
the comprehensive application procedure, the office shall send a com-
prehensive application request form to the applicant. The office shall
also make available an electronic copy of the comprehensive applica-
tion request form on the department’ s Web site.

(2) Within five business days after the date the office re-
ceives a completed comprehensive application request form from an
applicant, the office shall send a copy of the form to each state agency
having apossibleinterest in theproposed businessundertaking, project,
or activity identified on the form. Acceptable methods of transmitting
forms to interested state agencies include interagency mail, facsimile,
e-mail, or other electronic meansthe department hasthetechnology to
accept.

(3) Within 25 calendar days after the date the state agency
receivesacopy of thecomprehensiveapplication request form, thestate
agency shall determine whether one or more permitsunder its jurisdic-
tion areor may berequired for thebusinessundertaking, project, or ac-
tivity specifically described in the comprehensive application request
form and shall send acompleted agency responseform and all required
permit application forms, fee requirement, estimated processing time,
and other related information to the office based on information pro-
vided by applicant. A state agency shall either specify on the agency
response form the permits it believes are or may be required and the
fees to be charged, or shall indicate that it does not have an interest in
the permit requirements of the applicant.

(4) If, within the period specified in paragraph (3) of this
section, the office does not receive a completed response form from a

notified state agency, or a written response that the state agency does
not have an interest in the applicant, the state agency cannot require a
permit under the jurisdiction of the state agency the proposed under-
taking, project, or activity specifically described in the comprehensive
application request form. Thisparagraph doesnot apply if thecompre-
hensiveapplication request form contained false, misleading, or decep-
tive information or failed to include pertinent information, the lack of
which could reasonably lead a state agency to misjudge whether per-
mits under its jurisdiction are required. The determination of whether
a permit is required shall be made by the state agency that has jurisdic-
tion of the permit.

(5) Within five business days after the end of the period
specified in paragraph (3) of this section, the office shall send to the
applicant all permit application forms, feeschedules, and other related
information for all permits specified by the interested state agencies
and shall advise the applicant that all permit application and related
forms are to be completed and submitted directly to the appropriate
state agencies. The office shall also notify the applicant of all state
agencies contacted and shall summarize their responses. Any com-
pleted permit applications, fees, or other related information sent to the
office by the applicant in error shall be forwarded to the appropriate
state agency by the office.

§182.3. Comprehensive Application Request Form.

An applicant shall complete the following form with sufficient detail
to allow astateagency to identify which permits may beneeded by the
applicant.
Figure: 10 TAC §182.3

§182.4. State Agency Response Form .

A stateagency shall use the following form to provide the information
required under §182.2 of this title (relating to Comprehensive Applica-
tion Procedure).
Figure: 10 TAC §182.4

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 14,

2000.

TRD-200005697
Tracye McDaniel
Deputy Executive Director
Texas Department of Economic Development
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 936-0177

♦ ♦ ♦
TITLE 13. CULTURAL RESOURCES

PART 3. TEXAS COMMISSION ON
THE ARTS

CHAPTER 31. AGENCY PROCEDURES
13 TAC §31.10

The Texas Commission on the Arts proposes an amendment
to §31.10, concerning Financial Assistance Application Form.
Elsewhere in this issue of the Texas Register, the Texas Com-
mission on the Arts contemporaneously adopts this amendment
to §31.10 on an emergency basis.
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The purpose of this amendment is to be consistent with changes
to programs and services of the commission as outlined in the
Texas Arts Plan as amended September 2000.

Fred Snell, Director of Finance and Administration, Texas Com-
mission on the Arts, has determined that for the first five-year
period the section is in effect there will be no fiscal implications
for state or local government as a result of enforcing the section.

Mr. Snell also has determined that for each year of the first five
years the section is in effect the public benefit anticipated as a
result of enforcing the section will be the ability to utilize federal
and state financial assistance funds in a more effective manner,
thereby allowing more Texas organizations, communities, and
citizens to participate in agency programs. There will be no ef-
fect on small businesses. There is no anticipated economic cost
to persons who are required to comply with the section as pro-
posed.

Comments on the proposal may be submitted to Ricardo Her-
nandez, Texas Commission on the Arts, P.O. Box 13406, Austin,
Texas 78711-3406. Comments will be accepted for 30 days after
publication in the Texas Register.

The amendment is proposed under the Government Code,
§444.009, which provides the Texas Commission on the Arts
with the authority to make rules and regulations for its govern-
ment and that of its officers and committees.

No other statute, code, or article is affected by this proposal.

§31.10. Financial Assistance Application Form.

The commission adopts by reference application form and instructions
for the Financial Assistance Application Form as outlined in the Texas
Arts Plan as amended September 2000 [September 1998]. This docu-
ment is published by and available from the Texas Commission on the
Arts, P.O. Box 13406, Austin, Texas 78711.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 14,

2000.

TRD-200005670
John Paul Batiste
Executive Director
Texas Commission on the Arts
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 463-5535

♦ ♦ ♦
CHAPTER 35. A GUIDE TO OPERATIONS,
PROGRAMS AND SERVICES
13 TAC §35.1, §35.2

The Texas Commission on the Arts proposes amendments to
§35.1 and 35.2, concerning A Guide to Operations and A Guide
to Programs and Services. Elsewhere in this issue of the Texas
Register, the Texas Commission on the Arts contemporaneously
adopts amendments to §35.1 and §35.2 on an emergency basis.

The purpose of the amendments is to be consistent with changes
to programs and services of the commission as outlined in the
Texas Arts Plan as amended September 2000.

Fred Snell, Director of Finance and Administration, Texas Com-
mission on the Arts, has determined that for the first five-year
period the sections are in effect there will be no fiscal implica-
tions for state or local government as a result of enforcing the
sections.

Mr. Snell also has determined that for each year of the first five
years the sections are in effect the public benefit anticipated as a
result of enforcing the sections will be the ability to utilize federal
and state financial assistance funds in a more effective manner,
thereby allowing more Texas organizations, communities, and
citizens to participate in agency programs. There will be no ef-
fect on small businesses. There is no anticipated economic cost
to persons who are required to comply with the sections as pro-
posed.

Comments on the proposal may be submitted to Ricardo Her-
nandez, Texas Commission on the Arts, P.O. Box 13406, Austin,
Texas 78711-3406. Comments will be accepted for 30 days after
publication in the Texas Register.

The amendments are proposed under the Government Code,
§444.009, which provides the Texas Commission on the Arts with
the authority to make rules and regulations for its government
and that of its officers and committees.

No other statute, code, or article is affected by this proposal.

§35.1. A Guide to Operations.
The commission adopts by reference A Guide to Operations effective
September 2000 [September 1999]. This document is published by and
available from the Texas Commission on the Arts, P.O. Box 13406,
Austin, Texas 78711.

§35.2. A Guide to Programs and Services.
The commission adopts by reference A Guide to Programs and Ser-
vices effective September 2000 [September 1999]. This document is
published by and available from the Texas Commission on the Arts,
P.O. Box 13406, Austin, Texas 78711.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 14,

2000.

TRD-200005671
John Paul Batiste
Executive Director
Texas Commission on the Arts
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 463-5535

♦ ♦ ♦
CHAPTER 37. APPLICATION FORMS AND
INSTRUCTIONS FOR FINANCIAL ASSISTANCE
The Texas Commission on the Arts proposes amendments to
§§37.22-37.24, 37.26 and 37.28, concerning Application Forms
and Instructions for Financial Assistance. The Texas Commis-
sion on the Arts also proposes the repeal of §37.27, concerning
Application Form and Instructions for Operational Assistance
Year 2 of 2. Elsewhere in this issue of the Texas Register,
the Texas Commission on the Arts contemporaneously adopts
amendments to §§37.22-37.24, 37.26 and 37.28 and the repeal
of §37.27 on an emergency basis.

PROPOSED RULES August 25, 2000 25 TexReg 8119



The purpose of the amendments is to be consistent with changes
to programs and services of the commission as outlined in the
Texas Arts Plan as amended September 2000.

Fred Snell, Director of Finance and Administration, Texas Com-
mission on the Arts, has determined that for the first five-year
period the sections are in effect there will be no fiscal implica-
tions for state or local government as a result of enforcing the
sections.

Mr. Snell also has determined that for each year of the first five
years the sections are in effect the public benefit anticipated as a
result of enforcing the sections will be the ability to utilize federal
and state financial assistance funds in a more effective manner,
thereby allowing more Texas organizations, communities, and
citizens to participate in agency programs. There will be no ef-
fect on small businesses. There is no anticipated economic cost
to persons who are required to comply with the sections as pro-
posed.

Comments on the proposal may be submitted to Ricardo Her-
nandez, Texas Commission on the Arts, P.O. Box 13406, Austin,
Texas 78711-3406. Comments will be accepted for 30 days after
publication in the Texas Register.

13 TAC §§37.22-37.24, 37.26, 37.28

The amendments are proposed under the Government Code,
§444.009, which provides the Texas Commission on the Arts with
the authority to make rules and regulations for its government
and that of its officers and committees.

No other statute, code, or article is affected by this proposal.

§37.22. Application Form and Instructions for Artist-in-Education
Program--Artist.

The commission adopts by reference the application form and instruc-
tions for the Artist-in-Education Program--Artist as outlined in the
Texas Arts Plan amended to be effective September 2000 [September
1998]. This document is published by and available from the Texas
Commission on the Arts, P.O. Box 13406, Austin, Texas 78711.

§37.23. Application Form and Instructions for Arts in Education Pro-
gram--Sponsors.

The commission adopts by reference application form and instructions
for Arts in Education Program--Sponsors as outlined in the Texas Arts
Plan as amended September 2000 [September 1998]. This document
is published by and available from the Texas Commission on the Arts,
P.O. Box 13406, Austin, Texas 78711.

§37.24. Application Form and Instructions for Texas Touring Arts
Program--Company/Artist.

The commission adopts by reference the application form and instruc-
tions for the Texas Touring Arts Program--Company/Artist as outlined
in the Addendum to the Texas Arts Plan, amended to be effective
September 2000 [September 1998]. This document is published by
and available from the Texas Commission on the Arts, P.O. Box
13406, Austin, Texas 78711.

§37.26. Application Form and Instructions for Texas Touring Arts
Program--Sponsors.

The commission adopts by reference application form and instructions
for the Texas Touring Arts Program--Sponsors as outlined in the Texas
Arts Plan as amended September 2000 [September 1998]. This docu-
ment is published by and available from the Texas Commission on the
Arts, P.O. Box 13406, Austin, Texas 78711.

§37.28. Application Form and Instructions for Arts Education Ser-
vice Provider.

The commission adopts by reference the application and instructions
for Arts Education Service Provider asamended September 2000. This
document is published by and available from the Texas Commission on
the Arts, P.O. Box 13406, Austin, Texas 78711.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 14,

2000.

TRD-200005672
John Paul Batiste
Executive Director
Texas Commission on the Arts
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 463-5535

♦ ♦ ♦
13 TAC §37.27

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Commission on the Arts or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal is proposed under the Government Code, §444.009,
which provides the Texas Commission on the Arts with the au-
thority to make rules and regulations for its government and that
of its officers and committees.

No other statute, code, or article is affected by this proposal.

§37.27. Application Form and Instructions for Operational Assis-
tance Year 2 of 2.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 14,

2000.

TRD-200005673
John Paul Batiste
Executive Director
Texas Commission on the Arts
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 463-5535

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION

PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 26. SUBSTANTIVE RULES
APPLICABLE TO TELECOMMUNICATIONS
SERVICE PROVIDERS
SUBCHAPTER A. GENERAL PROVISIONS
16 TAC §26.4
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The Public Utility Commission of Texas (commission) proposes
an amendment to §26.4 relating to Statement of Nondiscrimina-
tion. The proposed amendment will implement the provisions
of the Public Utility Regulatory Act (PURA) §17.004(a)(4) and
§64.004(a)(4), both of which add "income level" and "source of
income" as protected categories, and adds a prohibition on "un-
reasonable discrimination on the basis of geographic location."
Project Number 22706 is assigned to this proceeding.

A previous proposed amendment to §26.4 was published in the
Texas Register on November 5, 1999. Based on comments re-
ceived at a Public Hearing on February 28, 2000, that proposed
amendment was withdrawn to broaden the scope of the rule.
This proposed amendment expands the application of the rule
to all telecommunications providers.

John S. Capitano, Jr., Senior Investigator, Customer Protection
Division, has determined that for each year of the first five-year
period the proposed section is in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the section.

Mr. Capitano has determined that for each year of the first five
years the proposed section is in effect the public benefit antic-
ipated as a result of enforcing the section will be greater pro-
tection of the public interest, a reduction in the number of public
complaints concerning disparate treatment, and an increase in
compliance with the provisions of PURA by telecommunications
providers. There will be no effect on small businesses or mi-
cro-businesses as a result of implementing this section. There
is no anticipated economic cost to persons who are required to
comply with the section as proposed.

Mr. Capitano has also determined that for each year of the first
five years the proposed section is in effect there should be no
effect on the local economy, and, therefore, no local employment
impact statement is required under Administrative Procedures
Act §2001.022.

The commission staff will conduct a public hearing on this rule-
making pursuant to Government Code §2001.029 at the com-
mission’s offices located in the William B. Travis Building, 1701
North Congress Avenue, Austin, Texas 78701, on Tuesday, Oc-
tober 24, 2000. The hearing will be held in the Commissioners’
Hearing Room from 9:30 a.m. to 11:30 a.m.

Comments on the proposed amendment (16 copies) may be
submitted to the Filing Clerk, Public Utility Commission of Texas,
1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326 within 30 days after publication. Reply comments
may be submitted within 45 days after publication. The com-
mission invites specific comments regarding the costs associ-
ated with, and benefits that will be gained by, implementation of
the proposed amendment. All comments should refer to Project
Number 22706.

This amendment is proposed under Public Utility Regulatory Act,
Texas Utilities Code Annotated §14.002 (Vernon 1998, Supple-
ment 2000) (PURA), which provides the Public Utility Commis-
sion with the authority to make and enforce rules reasonably re-
quired in the exercise of its powers and jurisdiction, and specif-
ically, PURA §17.004(a)(4) and §64.004(a)(4), that require pro-
tection from discrimination on the basis of race, color, sex, na-
tionality, religion, marital status, income level, or source of in-
come and from unreasonable discrimination on the basis of ge-
ographic location.

Cross Reference to Statutes: Public Utility Regulatory Act
§§14.002, 17.004(a)(4), and 64.004(a)(4).

§26.4. Statement of Nondiscrimination.

(a) No telecommunications provider[utility] shall discrimi-
nate on the basis of race, nationality, color, religion, sex, [or ]marital
status,income level, or source of income.

(b) No telecommunications provider shall unreasonably dis-
criminate on the basis of geographic location.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005600
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 936-7308

♦ ♦ ♦
PART 8. TEXAS RACING
COMMISSION

CHAPTER 319. VETERINARY PRACTICES
AND DRUG TESTING
SUBCHAPTER D. DRUG TESTING
DIVISION 3. PROVISIONS FOR HORSES
16 TAC §319.362

The Texas Racing Commission proposes an amendment to
§319.362 concerning the procedures for sending a split spec-
imen for testing. The amendment establishes a deadline for
shipping a split specimen to avoid degradation of the specimen.
The amendment also incorporates the text of §319.364, which
provides the owner or trainer of the horse in question the right to
be present at the time the split specimen is shipped for testing.
§319.364 is being proposed for repeal.

Judith L. Kennison, General Counsel for the Texas Racing Com-
mission, has determined that for the first five-year period the
amendment is in effect there will be no fiscal implications for state
or local government as a result of this proposal.

Ms. Kennison has also determined that for each of the first five
years the amendment is in effect the public benefit anticipated
as a result of enforcing the repeal will be that the integrity of the
Commission’s drug testing program will be assured. There will
be no fiscal implications for small or micro businesses. There is
no anticipated economic cost to an individual required to com-
ply with the amendment as proposed. The amendment has no
effect on the state’s agricultural, horse breeding, horse training,
greyhound breeding, or greyhound training industries.

Comments on the proposal; may be submitted on or before
September 25, 2000, to Judith L. Kennison, General Counsel for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.
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The amendment is proposed under the Texas Civil Statutes, Arti-
cle 179e, §3.02, which authorizes the Commission to adopt rules
for conducting racing with wagering and for administering the
Texas Racing Act; and §3.16, which authorizes the Commission
to adopt rules prohibiting the unlawful influence of a race through
the use of drug testing and relating to split testing procedures.

The proposal implements Texas Civil Statutes, Article 179e.

§319.362. Split Specimen.

(a)-(c) (No change.)

(d) If the retained part of a specimen is sent for testing, the
commission veterinarian shall arrange for the transportation of the
specimen in a manner that ensures the integrity of the specimen.
The person requesting the tests shall pay all costs of transporting
and conducting tests on the specimen. To ensure the integrity of
the specimen, the split specimen must be shipped to the selected
laboratory no later than 10 days after the day the trainer is notified of
the positive test. Subject to this deadline, the owner or trainer of the
horse from whom the specimen was obtained is entitled to be present
or have a representative present at the time the split specimen is sent
for testing.

(e)-(h) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 14,

2000.

TRD-200005688
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 833-6699

♦ ♦ ♦
16 TAC §319.364

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Racing Commission or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Racing Commission proposes the repeal of §319.364
concerning the procedures for sending a split specimen for test-
ing. The proposed repeal is appropriate because the language
of this section will be moved and incorporated within §319.362.

Judith L. Kennison, General Counsel for the Texas Racing Com-
mission, has determined that for the first five-year period the re-
peal is in effect there will be no fiscal implications for state or
local government as a result of this repeal.

Ms. Kennison has also determined that for each of the first five
years the repeal is in effect the public benefit anticipated as a
result of enforcing the repeal will be that the Commission’s rules
will be streamlined and easier for licensees to use. There will
be no fiscal implications for small or micro businesses. There is
no anticipated economic cost to an individual required to comply
with the repeal as proposed. The repeal has no effect on the
state’s agricultural, horse breeding, horse training, greyhound
breeding, or greyhound training industries.

Comments on the repeal may be submitted on or before
September 25, 2000, to Judith L. Kennison, General Counsel for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.

The repeal is proposed under the Texas Civil Statutes, Article
179e, §3.02, which authorizes the Commission to adopt rules
for conducting racing with wagering and for administering the
Texas Racing Act; and §3.16, which authorizes the Commission
to adopt rules prohibiting the unlawful influence of a race through
the use of drug testing and relating to split testing procedures.

The proposed repeal implements Texas Civil Statutes, Article
179e.

§319.364. Representation of Owner or Trainer.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 14,

2000.

TRD-200005689
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 833-6699

♦ ♦ ♦
TITLE 19. EDUCATION

PART 2. TEXAS EDUCATION AGENCY

CHAPTER 61. SCHOOL DISTRICTS
SUBCHAPTER CC. COMMISSIONER’S
RULES CONCERNING SCHOOL FACILITIES
19 TAC §61.1032

The Texas Education Agency (TEA) proposes an amendment
to §61.1032, concerning administration of the instructional facil-
ities allotment (IFA) program. The section specifies provisions
relating to definitions, the application process, district and debt
eligibility, the payment process, deadlines, and prioritization and
notice of award.

The proposed amendment to 19 TAC §61.1032 includes revi-
sions to applicable definitions and administrative procedures
pertaining to the IFA program’s application, prioritization, and
funding process in order to conform to changes to the Texas
Education Code (TEC), Chapter 46, Subchapter A, amended by
Senate Bill (SB) 4, 76th Texas Legislature, 1999. The amend-
ment also adds content and modifies existing language related
to the prioritization criteria and treatment of taxes brought about
by the addition of TEC, Chapter 41, Subchapter B, Existing
Debt Allotment, enacted by SB 4. The proposed amendment
will affect all award decisions made after the effective date of
the rule. The changes do not effect decisions made prior to the
effective date of the rule.

Specific revisions to §61.1032 include the following. Debt eligi-
bility language has been clarified in subsections (d)(2) for bonds
and (d)(3) for lease-purchase agreements, and language has
been changed in subsection (e) and new subsections (j)(1) and
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(l)(4) for consistency. Language regarding additional applica-
tions has been removed from subsection (e) to form a new sub-
section (f) to add emphasis and to be more clear and easier to
read. Content in new subsection (h)(4) and (5) has been added
to incorporate prioritization data sources from SB 4. Changes in
new subsection (l) revise and add language concerning applica-
tion deadlines. Language regarding prioritization and notice of
award has been amended and moved to new subsection (m) to
incorporate prioritization criteria from SB 4. Content in new sub-
section (q) has been amended to clarify changes in the treatment
of taxes due to the enactment of TEC, Chapter 46, Subchapter
B.

Joe Wisnoski, managing director for school finance and fiscal
analysis, has determined that for the first five-year period the
section is in effect there will be no fiscal implications for state
or local government as a result of enforcing or administering the
section.

Mr. Wisnoski and Criss Cloudt, associate commissioner for pol-
icy planning and research, have determined that for each year
of the first five years the section is in effect the public benefit
anticipated as a result of enforcing the section will be to reduce
confusion caused by language that inadequately described pro-
gram requirements and to streamline the administration of the
program in situations in which no funds are available for awards.
There will not be an effect on small businesses. There is no an-
ticipated economic cost to persons who are required to comply
with the section as proposed.

Comments on the proposal may be submitted to Criss Cloudt,
Policy Planning and Research, 1701 North Congress Avenue,
Austin, Texas 78701, (512) 463-9701. Comments may also be
submitted electronically to rules@tmail.tea.state.tx.us or faxed
to (512) 475-3499. All requests for a public hearing on the pro-
posed section submitted under the Administrative Procedure Act
must be received by the commissioner of education not more
than 15 calendar days after notice of a proposed change in the
section has been published in the Texas Register.

The amendment is proposed under the Texas Education Code,
§46.002, as amended by Senate Bill 4, 76th Texas Legislature,
1999, which authorizes the commissioner of education to adopt
rules for the administration of the Instructional Facilities Allot-
ment.

The amendment implements the Texas Education Code,
§46.002.

§61.1032. Instructional Facilities Allotment.

(a) Definitions. The following definitions apply to the instruc-
tional facilities allotment governed by this section:

(1) Instructional facility--real property, an improvement to
real property, or a necessary fixture of an improvement to real prop-
erty that is used predominantly for teaching the curriculum required by
Texas Education Code (TEC), §28.002.

(2) Noninstructional facility--a facility that may occasion-
ally be used for instruction, but the predominant use is for purposes
other than teaching the curriculum required by TEC, §28.002.

(3) Necessary fixture--equipment necessary to the use of a
facility for its intended purposes, but which is permanently attached to
the facility such as lighting and plumbing.

(4) Debt service--as used in this section, debt service shall
include payments of principal and interest on bonded debt or the
amount of a payment under an eligible lease-purchase arrangement.

(5) Allotment--represents the amount of eligible debt ser-
vice that can be considered for state aid. The total allotment is com-
prised of a combination of state aid and local funds. The state share and
local share are adjusted annually based on changes in average daily at-
tendance, property values, and debt service.

(b) Application process. A school district must complete an
application requesting funding under the Instructional Facilities Allot-
ment. The commissioner may require supplemental information to be
submitted at an appropriate time after the application is filed to reflect
changes in amounts and conditions related to the debt. The application
shall contain at a minimum the following:

(1) a description of the needs and projects to be funded with
the debt issue or other financing, with an estimate of cost of each project
and a categorization of projects according to instructional and nonin-
structional facilities or other uses of funds;

(2) a description of the debt issuance or other financing pro-
posed for funding, including a projected schedule of payments covering
the life of the debt;

(3) an estimate of the weighted average maturity of bonded
debt; and

(4) drafts of official statements or contracts that fully de-
scribe the debt, as soon as available.

(c) District eligibility. All school districts legally authorized to
enter into eligible debt arrangements as defined in subsection (d) of this
section are eligible to apply for an Instructional Facilities Allotment.

(d) Debt eligibility. In order to be eligible for state funding un-
der this section, a debt service requirement must meet all of the criteria
of this subsection.

(1) The debt service must be an obligation of the school dis-
trict which is entered into pursuant to the issuance of bonded debt under
TEC, Chapter 45, Subchapter A; an obligation for refunding bonds as
defined in TEC, §46.007; or an obligation under a lease-purchase ar-
rangement authorized by Local Government Code, §271.004.

(2) Application for funding of [the] bonded debt service [or
lease-purchasepayments] must be made prior to the passageof anorder
by the school district board of trustees authorizing the bond issuance
[pricing of the bonds or the passage of an order by the school district
board of trustees authorizing a lease-purchase arrangement].

(3) Application for funding of lease-purchase payments
must be made prior to the passage of an order by the school district
board of trustees authorizing the lease-purchase arrangement.

(4) [(3)] Eligible bonded debt must have a weighted av-
erage maturity of at least eight years. The term of a lease-purchase
agreement must be for at least eight years. For purposes of this sec-
tion, a weighted average maturity shall be calculated by dividing bond
years by the issue price, where "bond years" is defined as the product
of the dollar amount of bonds divided by 1,000 and the number of years
from the dated date to the stated maturity, and "issue price" is defined
as the par value of the issue plus accrued interest, less original issue
discount or plus premium.

(5) [(4)] Funds raised by the district through the issuance
of bonded debt must be used for an instructional facility purpose as
defined by TEC, §46.001. The facility acquired by entering into a lease-
purchase agreement must be an instructional facility as defined by TEC,
§46.001.

(6) [(5)] If the bonded debt is for a refunding or a combi-
nation of refunding and new debt, the refunding portion must meet the
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same eligibility criteria with respect to dates of first debt service as a
new issue as defined by TEC, §46.003(d)(1).

(7) [(6)] An amended application is required for any eli-
gible refunding bonds, regardless of whether a complete or partial re-
funding is accomplished. Refunding bonds must also meet the follow-
ing three criteria as defined by TEC, §46.007:

(A) Refunding bonds may not be called for redemption
earlier than the earliest call date of the bonds being refunded.

(B) Refunding bonds must not have a maturity date later
than the final maturity date of the bonds being refunded.

(C) The refunding of bonds must result in a present
value savings, which is determined by computing the net present
value of the difference between each scheduled payment on the
original bonds and each scheduled payment on the refunding bonds.
Present value savings shall be computed at the true interest cost of the
refunding bonds.

(e) Biennial limitation on access to allotment. The cumulative
amount of new debt service for which a district may receive approvals
for funding within a biennium shall be the greater of $100,000 per year
or $250 per student in average daily attendance per year. A district may
submit multiple applications for approval during the same biennium.
Timely application before executing the bond order for [thepricing of]
bonds or authorizing the order for a lease-purchase agreement must be
made to ensure eligibility of the debt for program participation. The
calculation of the limitation on assistance shall be based on the highest
annual amount of debt service that occurs within the state fiscal bien-
nium in which payment of state assistance begins. [Increases in debt
service payment requirements in subsequent biennia must receive ap-
proval through additional applications. Thelimitation on theallotment
for subsequent biennia shall be the total dollar amount of debt service
approved for the allotment, based on the calculation of the limitation
on assistance at the time of approval.]

(f) Additional applications. For previously awarded debt, in-
creases in debt service payment requirements in subsequent biennia
must receive approval through additional applications. The portion of
any increase in eligible, qualified debt service that may be funded in
subsequent bienniais theamount that exceedsany previously approved
amounts, subject to the biennial limitation on funding as calculated at
the time of approval of the additional application.

(g) [(f)] Finality of award. Awards of assistance under TEC,
Chapter 46, will be made based on the information available at the
close of the application cycle. Changes in the terms of the issuance
of debt, either in the length of the payment schedule or the applicable
interest rate, that occur after the time of the award of assistance will
not result in an increase in the debt service considered for award. Any
reduction in debt service requirements resulting from changes in the
terms of issuance of debt shall result in a reduction in the amount of
the award of assistance.

(h) [(g)] Data sources.

(1) For purposes of determining the limitation on assis-
tance and prioritization, the projected average daily attendance as
submitted to the legislature by the Texas Education Agency (TEA) in
March of an odd-numbered year, as required by TEC, §42.254, shall
be used.

(2) For purposes of prioritization, the final property values
certified by the Comptroller of Public Accounts for the tax year pre-
ceding the year in which assistance is to begin shall be used. If final
property values are unavailable, the most recent projection of property
values shall be used.

(3) For purposes of both the calculation of the limitation on
assistance and prioritization, the commissioner may consider, prior to
the close of an application cycle, adjustments to data values determined
to be erroneous.

(4) For purposes of prioritization, enrollment increases
over thepreviousfiveyearsshall bedetermined using Public Education
Information Management System (PEIMS) submission data available
at the time of application.

(5) For purposes of prioritization, outstanding debt is con-
sidered voter-approved bonded debt or lease- purchase debt outstand-
ing at the time of the application deadline.

(6) [(4)] All final calculations of assistance earned shall be
based on property values as certified by the Comptroller for the preced-
ing school year, and the final average daily attendance for the current
school year.

(i) [(h)] Allocation of debt service between qualified and non-
qualified projects. Debt service shall be allocated among qualified and
nonqualified purposes and among eligible and ineligible categories of
debt. The method used for allocation among qualified and nonqualified
purposes shall be on the basis of pro rata value of the instructional facil-
ity versus the noninstructional purposes over the life of the debt service,
unless a different basis is indicated in the bond order. The method of al-
location of debt service between eligible and ineligible categories must
be the same method selected for approval by the Attorney General.

(j) [(i)] Payments and deposits.

(1) Payment of state assistance shall be made as soon as
practicable after September 1 of each year. No payments shall be made
until the execution of thebond order [pricing of bonds] is determined to
be final or the contract for lease-purchase financing has been assigned.

(2) Funds received from the state for bonded debt must be
deposited to the interest and sinking fund of the school district and must
be considered in setting the tax rate necessary to service the debt.

(3) Funds received from the state for lease-purchase agree-
ments must be deposited to the general fund of the district and used for
lease-purchase payments.

(4) A final determination of state assistance for a school
year will be made using final attendance data and property value in-
formation as may be affected by TEC, §42.257. Additional amounts
owed to districts shall be paid along with assistance in the subsequent
school year, and any reductions in payments shall be subtracted from
payments in the subsequent school year.

(5) As an alternative method of adjustment of payments,
the commissioner may increase or decrease allocations of state aid un-
der TEC, Chapter 42, to reflect appropriate increases or decreases in
assistance under TEC, Chapter 46.

(k) [(j)] Approval of Attorney General required. All bond is-
sues and all lease-purchase arrangements must receive approval from
the Attorney General before a deposit of state funds will be made in the
accounts of the school district.

(l) [(k)] Deadlines.

(1) Thecommissioner of education shall establish applica-
tion cyclesbased on theavailability of appropriationsfor thepurposeof
awarding new allotments. The commissioner may conduct more than
one application cycle to allocate funding appropriated for afiscal year.
[Twoapplicationcycleswill beconductedeachyear. Applicationsshall
bereceived by 5:00 p.m., on June15 and December 15 of each year, or
the last official business day that precedes these dates.]
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(2) The commissioner shall announce the TEA’s intention
to have an application cycle no less than 90 days prior to the appli-
cation deadline. The commissioner shall establish the relevant limit
on the date of first debt service payment from property taxes for eligi-
ble bonded debt that will be considered for funding in the announced
application cycle. [Based on availability of appropriations, the com-
missioner may cancel application cycles. In the event of cancellation
of an application cycle, the commissioner shall provide for an interim
application process to maintain eligibility of school district debt for
consideration for funding at a later time. Applications received in this
circumstanceshall beconsidered in thenext cycleonly if theprovisions
of subsection (k)(4) of this section are met. Applications received in
an interim in which no fundsare available will be reviewed along with
any other applications received for the next cycle for which funds are
available. Interim applications receive no special consideration other
than the adjustment to property wealth as indicated in subsection (l) of
this section, if applicable.]

(3) An application received after the deadline shall be con-
sidered a valid application for the subsequent period unless withdrawn
by the submitting district before the end of the subsequent period.

(4) [An application may be submitted no earlier than 180
calendar daysprior to theprospectivesaledate/pricing dateof thebond
issue or the date the school board adopts the order authorizing a lease-
purchaseagreement.] If the execution of the bond order [pricing of the
bonds] or the authorizing [signing] of a lease-purchase agreement has
not taken place within 180 daysof the deadline for the current applica-
tion cycle [by the end of the 180-day period], the TEA shall consider
the application withdrawn. In the case of a lease-purchase agreement,
funding of the agreement, through the execution of a bond order for
[saleof] revenue bonds or other comparable financing transaction, must
also be accomplished within the 180-day limit.

(5) The school district may not submit an application for
bonded debt prior to the successful passage of an authorizing proposi-
tion. The election to authorize the debt must be held prior to the close
of theapplication cycle. An application for a lease-purchase agreement
may not be submitted prior to the end of the 60-day waiting period in
which voters may petition for a referendum, or until the results of the
referendum, if called, approve the agreement.

[(l) Prioritization and notice of award. Upon close of the appli-
cation cycle, all eligible applications shall be ranked in order of prop-
erty wealth per student in average daily attendance. State assistance
will be awarded beginning with the district with the lowest property
wealth and continue until all available funds have been utilized. If a
district has not previously received any assistance due to a lack of ap-
propriated funds, its property wealth for prioritization shall be reduced
by 10% for each biennium in which assistance was not provided. The
reduction in property wealth for prioritization purposes is only effective
if the district actually entered the proposed debt without state assistance
prior to the deadline for a subsequent cycle for which funds are avail-
able. Each district shall be notified of the amount of assistance awarded
and its position in the rank order for the application cycle.]

(m) Prioritization and notice of award. Upon close of the ap-
plication cycle, all eligibleapplicationsshall beranked in order of prop-
erty wealth per student in average daily attendance. State assistance
will be awarded beginning with the district with the lowest property
wealth and continue until all available funds have been utilized. Each
district shall be notified of the amount of assistance awarded and its
position in the rank order for the application cycle. A district’s wealth
per student may be reduced if any or all of the following criteria are
met.

(1) A district’ s wealth per student is first reduced by 10%
if the district does not have any outstanding debt at the time the district
applies for assistance.

(2) A district’s wealth per student is next reduced if a dis-
trict has had substantial student enrollment growth in the preceding
five-year period. For this purpose, the district’s wealth per student is
reduced:

(A) by 5.0%, if the district has an enrollment growth
rate in that period that is 10% or more but less than 15%;

(B) by 10%, if thedistrict hasan enrollment growth rate
in that period that is 15% or more but less than 30%; or

(C) by 15%, if thedistrict hasan enrollment growth rate
in that period that is 30% or more.

(3) If a district has submitted an application with eligible
debt and hasnot previously received any assistancedue to alack of ap-
propriated funds, itsproperty wealth for prioritization shall bereduced
by 10% for each biennium in which assistance was not provided. The
reduction iscalculated after reductionsfor outstanding debt and enroll-
ment arecompleted, if applicable. Thisreduction in property wealth for
prioritization purposes is only effective if the district actually entered
the proposed debt without state assistance prior to the deadline for a
subsequent cycle for which funds are available.

(n) [(m)] Bond taxes. A school district that receives state as-
sistance must levy and collect sufficient interest and sinking fund taxes
to meet its local share of the debt service requirement for which state
assistance is granted. Failure to levy and collect sufficient taxes shall
result in pro rata reduction of state assistance. The requirement to levy
and collect interest and sinking fund taxes specified in this subsection
may be waived at the discretion of the commissioner for a school dis-
trict that must maintain local maintenance tax effort in order to continue
receiving federal impact aid.

(o) [(n)] Exclusion from taxes. The taxes collected for bonded
debt service for which funding under TEC, Chapter 46, is granted shall
be excluded from the tax collections used to determine the amount of
state aid under TEC, Chapter 42. For a district operating with a waiver
as described in subsection (n) [(m)] of this section, the amount of the
local share of the allotment shall be subtracted from the total tax col-
lections used to determine state aid under TEC, Chapter 42.

(p) [(o)] Calculation of bond tax rate (BTR) for lease-purchase
arrangements. The value of BTR in the formula for state assistance for
a lease-purchase arrangement shall be calculated based on the lease-
purchase payment requirement, not to exceed the relevant limitations
described in this section. The lease- purchase payment shall be di-
vided by the guaranteed level (FYL), then by average daily attendance
(ADA), then by 100. The value of BTR shall be subtracted from the
value of district tax rate (DTR) as computed in TEC, §42.302, prior to
limitation imposed by TEC, §42.303.

(q) [(p)] Continued treatment of taxes and lease-purchase pay-
ments. Taxes associated with bonded debt may not be considered for
state aid under TEC, Chapter 42. [Once approved for funding under
TEC, Chapter 46, a district may not select whether taxes associated
with thebonded debt areconsidered for purposesstated in TEC, Chap-
ter 46, or Chapter 42. Until approved for assistanceunder TEC, Chap-
ter 46, taxescollected for debt servicemay beconsidered in thecalcula-
tion of stateaid in TEC, Chapter 42.] Bonded debt service or lease-pur-
chase payments that were excluded from consideration for state assis-
tance due to prioritization or due to the limitation on assistance may be
considered for state assistance in subsequent biennia through additional
applications. A modified application may be provided for previously
rejected debt service or lease-purchase payments.
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(r) [(q)] Variable rate bonds. Variable rate bonds are eligible
for state assistance under the Instructional Facilities Allotment. For
purposes of calculating the biennial limitation on access to the allot-
ment, the payment requirement for a variable rate bond shall be valued
at the interest rate specified in the official statement (or draft) as the
rate to be used in calculating the minimum amount a district must bud-
get for payment of interest cost and the scheduled minimum mandatory
redemption amount, if applicable. For purposes of calculating state as-
sistance under TEC, Chapter 46, the lesser of the actual interest rate or
that used for the calculation of the limitation on access to the allotment
shall be used. A district may exercise its ability to make payments in
amounts in excess of the minimum, but the excess amount shall not be
used in determining the value of BTR or in the calculation of state as-
sistance under TEC, Chapter 46, in that year.

(s) [(r)] Reports required. The commissioner may require
such information and reports as are necessary to assure compliance
with applicable laws. The commissioner may require immediate noti-
fication by the district of relevant financing activities such as refunding
or refinancing of bond issues, renegotiation of lease-purchase terms,
change in use of bond proceeds, or other actions taken by the district
that might affect state funding requirements.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 14,

2000.

TRD-200005684
Criss Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 463-9701

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 16. TEXAS BOARD OF
PHYSICAL THERAPY EXAMINERS

CHAPTER 321. DEFINITIONS
22 TAC §321.1

The Texas Board of Physical Therapy Examiners proposes an
amendment to §321.1, concerning Definitions. The amendment
will add a definition for the term "endorsement", to parallel new
terminology in §329.6, concerning licensure of persons already
licensed in another state or jurisdiction of the U.S.

John P. Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the first five-year period the rule is in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the rule.

Mr. Maline also has determined that for each year of the first five
years the rule is in effect the public benefit anticipated as a result
of enforcing the rule will be increased administrative efficiency.
There will be no effect on small businesses. There are no an-
ticipated economic costs to persons who are required to comply
with the rule as proposed.

Comments on the proposed amendment may be submitted to
Nina Hurter, PT Coordinator, Texas Board of Physical Therapy
Examiners, 333 Guadalupe, Suite 2-510, Austin, Texas 78701;
email: nhurter@mail.capnet.state.tx.us.

The amendment is proposed under the Physical Therapy Prac-
tice Act, Title 3, Subtitle H, Chapter 453, Occupations Code,
which provides the Texas Board of Physical Therapy Examiners
with the authority to adopt rules consistent with this Act to carry
out its duties in administering this Act.

Title 3, Subtitle H, Chapter 453, Occupations Code is affected
by this amended section.

§321.1. Definitions.
The following words, terms, and phrases, when used in the rules of the
Texas Board of Physical Therapy Examiners, shall have the following
meanings, unless the context clearly indicates otherwise.

(1)-(4) (No change.)

(5) Endorsement - The process by which the board issues
a license to a person currently licensed in another state, the District
of Columbia, or territory of the United States that maintains profes-
sional standardsconsidered by the board to be substantially equivalent
to those set forth in the Act.

(6) [(5)] Emergency circumstances - Instances where
emergency medical care is called for, including first aid.

(7) [(6)] Emergency medical care - Bona fide emergency
services provided after the sudden onset of a medical condition mani-
festing itself by acute symptoms of sufficient severity, including severe
pain, such that the absence of immediate medical attention could rea-
sonably be expected to result in placing the patient’s health in serious
jeopardy, serious impairment to bodily functions, or serious dysfunc-
tion of any bodily organ or part.

(8) [(7)] Evidence satisfactory to the board - Should all of-
ficial school records be destroyed, sworn affidavits satisfactory to the
board must be received from three persons having personal knowledge
of the applicant’s physical therapy education. These affidavits will not
be used when official school records are available.

(9) [(8)] Foreign-trained applicant - Any applicant whose ed-
ucation is from a country outside the United States, the District of Co-
lumbia, or Territories of the United States.

(10) [(9)] Hearing - An adjudicative proceeding concerning
the issuance, denial, suspension, reprimand, revocation of license, after
which the legal rights of an applicant or licensee are to be determined
by the board.

(11) [(10)] Jurisprudence exam - An open-book examination
made up of multiple-choice and/or true/false questions covering infor-
mation contained in the Texas Physical Therapy Practice Act and Board
rules.

(12) [(11)] On-site supervision - The physical therapist or
physical therapist assistant is on the premises and readily available to
respond.

(13) [(12)] Physical therapy - The evaluation, examination,
and utilization of exercises, rehabilitative procedures, massage, ma-
nipulations, and physical agents including, but not limited to, mechan-
ical devices, heat, cold, air, light, water, electricity, and sound in the
aid of diagnosis or treatment. Physical therapists may perform evalu-
ations without referrals. Physical therapy practice includes the use of
modalities, procedures, and tests to make evaluations. Physical therapy
practice includes, but is not limited to the use of: Electromyographic
(EMG) Tests, Nerve Conduction Velocity (NCV) Tests, Thermography,
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Transcutaneous Electrical Nerve Stimulation (TENS), bed traction, ap-
plication of topical medication to open wounds, sharp debridement,
provision of soft goods, inhibitive casting and splinting, Phonophore-
sis, Iontophoresis, and biofeedback services.

(14)[(13)] Supervision - The delegation and continuing di-
rection by a person or persons responsible for the practice of physical
therapist, physical therapist assistant, or physical therapy aide as spec-
ified in the Physical Therapy Practice Act.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 7, 2000.

TRD-200005489
John P. Maline
Executive Director, Executive Council of Physical Therapy Examiners
Texas Board of Physical Therapy Examiners
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 305-6900

♦ ♦ ♦
CHAPTER 323. POWERS AND DUTIES OF
THE BOARD
22 TAC §323.1

The Texas Board of Physical Therapy Examiners proposes an
amendment to §323.1, concerning Types of Examinations. The
amendment will update the description of the board’s examina-
tion responsibilities.

John P. Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the first five-year period the rule is in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the rule.

Mr. Maline also has determined that for each year of the first five
years the rule is in effect the public benefit anticipated as a result
of enforcing the rule will be a clearer description of the examina-
tion process. There will be no effect on small businesses. There
are no anticipated economic costs to persons who are required
to comply with the rule as proposed.

Comments on the proposed amendment may be submitted to
Nina Hurter, PT Coordinator, Texas Board of Physical Therapy
Examiners, 333 Guadalupe, Suite 2-510, Austin, Texas 78701;
email: nhurter@mail.capnet.state.tx.us.

The amendment is proposed under the Physical Therapy Prac-
tice Act, Title 3, Subtitle H, Chapter 453, Occupations Code,
which provides the Texas Board of Physical Therapy Examiners
with the authority to adopt rules consistent with this Act to carry
out its duties in administering this Act.

Title 3, Subtitle H, Chapter 453, Occupations Code is affected
by this amended section.

§323.1. Types of Examination.

It is the duty of the board to evaluatethequalificationsof applicants for
licensure and to examineapplicants through thenational examinations
selected by theboard to [passon all thequalificationsof applicantsand
to conduct examinations that] measure those qualifications. The pass-
ing score on the National Physical Therapy Examination for physical
therapists and physical therapist assistants shall be set by the board.

In addition, the board shall examine applicants to determine success-
ful completion of the jurisprudenceexamination covering the Physical
Therapy Practice Act and board rules. [The written examination shall
be approved by the board. At the discretion of the board, an applicant
may also berequired to satisfactorily complete an oral and/or practical
examination. The education committee shall administer all examina-
tions. Applicantswill begiven a14-day noticeof thetimeand placeof
examination.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 7, 2000.

TRD-200005490
John P. Maline
Executive Director, Executive Council of Physical Therapy Examiners
Texas Board of Physical Therapy Examiners
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 305-6900

♦ ♦ ♦
CHAPTER 325. ORGANIZATION OF THE
BOARD
22 TAC §325.7

The Texas Board of Physical Therapy Examiners proposes an
amendment to §325.7, concerning Board member terms. The
amendment eliminates references to past actions which are now
complete.

John P. Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the first five-year period the rule is in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the rule.

Mr. Maline also has determined that for each year of the first five
years the rule is in effect the public benefit anticipated as a re-
sult of enforcing the rule will be an accurate description of board
member terms. There will be no effect on small businesses.
There are no anticipated economic costs to persons who are re-
quired to comply with the rule as proposed.

Comments on the proposed amendment may be submitted to
Nina Hurter, PT Coordinator, Texas Board of Physical Therapy
Examiners, 333 Guadalupe, Suite 2-510, Austin, Texas 78701;
email: nhurter@mail.capnet.state.tx.us.

The amendment is proposed under the Physical Therapy Prac-
tice Act, Title 3, Subtitle H, Chapter 453, Occupations Code,
which provides the Texas Board of Physical Therapy Examiners
with the authority to adopt rules consistent with this Act to carry
out its duties in administering this Act.

Title 3, Subtitle H, Chapter 453, Occupations Code is affected
by this amended section.

§325.7. Board Member Terms.

(a) Members of the board serve staggered six-year terms ex-
piring in January of an odd-numbered year, or asappointed by thegov-
ernor.

(b) If a vacancy occurs during a member’s term, the governor
shall appoint a replacement to fill the unexpired part of the term.
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[To comply with the intent of Section 2 of the Texas Physical Ther-
apy PracticeAct, oneprofessional member whosetermexpiresJanuary
31, 1997 will extend to January 31, 1999. Two professional members
whosetermsexpireJanuary 31, 1999 will extend to January 31, 2001.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 7, 2000.

TRD-200005491
John P. Maline
Executive Director, Executive Council of Physical Therapy Examiners
Texas Board of Physical Therapy Examiners
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 305-6900

♦ ♦ ♦
CHAPTER 329. LICENSING PROCEDURE
The Texas Board of Physical Therapy Examiners proposes the
repeal of §329.1, concerning General Licensing Procedure,
§329.2, concerning License by Examination, §329.3, concern-
ing Temporary Licensure for Examination Candidates, §329.4,
concerning Additional Education, and §329.6, concerning
Licensure of Persons Currently Licensed in Other States, the
District of Columbia, or Territories of the United States. The
repealed sections are being replaced by new sections §329.1,
General Licensure Requirements and Procedures, §329.2,
Licensure by Examination, §329.3, Temporary Licensure for Ex-
amination Candidates, and §329.6, Licensure by Endorsement.
The information currently found in §329.4, Additional education,
duplicates information in §329.2. The repeal of these sections
and the adoption of the replacement sections will restructure
licensing procedure rules and update the descriptions of the
requirements for licensure, reflecting current terminology and
changes to the procedures. They also make administrative
procedures for PT and OT application and licensure as uniform
as possible to achieve greater administrative efficiency.

John P. Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the first five-year period the rules are in effect
there will be no fiscal implications for state or local government
as a result of enforcing or administering them.

Mr. Maline also has determined that for each year of the first
five years the rules are in effect the public benefit anticipated
as a result of enforcing the rules will be easier comprehension of
the application and licensure process, and greater administrative
efficiency . There will be no effect on small businesses. There
are no anticipated economic costs to persons who are required
to comply with the rules as proposed.

Comments on the proposed changes may be submitted to Nina
Hurter, PT Coordinator, Texas Board of Physical Therapy Exam-
iners, 333 Guadalupe, Suite 2-510, Austin, Texas 78701; email:
nhurter@mail.capnet.state.tx.us.

22 TAC §§329.1 - 329.4, 329.6

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Board of Physical Therapy Examiners or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The repeals are proposed under the Physical Therapy Practice
Act, Title 3, Subtitle H, Chapter 453, Occupations Code, which
provides the Texas Board of Physical Therapy Examiners with
the authority to adopt rules consistent with this Act to carry out
its duties in administering this Act.

Title 3, Subtitle H, Chapter 453, Occupations Code is affected
by these changed sections.

§329.1. General Licensing Procedure.

§329.2. License by Examination.

§329.3. Temporary Licensure for Examination Candidates.

§329.4. Additional Education.

§329.6. Licensure of Persons Currently Licensed in Other States, the
District of Columbia, or Territories of the United States.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 7, 2000.

TRD-200005492
John P. Maline
Executive Director, Executive Council of Physical Therapy Examiners
Texas Board of Physical Therapy Examiners
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 305-6900

♦ ♦ ♦
22 TAC §§329.1 - 329.3, 329.6

The new sections are proposed under the Physical Therapy
Practice Act, Title 3, Subtitle H, Chapter 453, Occupations
Code, which provides the Texas Board of Physical Therapy
Examiners with the authority to adopt rules consistent with this
Act to carry out its duties in administering this Act.

Title 3, Subtitle H, Chapter 453, Occupations Code is affected
by these changed sections.

§329.1. General Licensure Requirements and Procedures.

(a) Requirements. All applications for licensureshall include:

(1) a completed, notarized board application form with a
recent color photograph of the applicant;

(2) the non-refundable application fee as set by the execu-
tive council;

(3) a successfully completed board jurisprudence exam on
the Texas Physical Therapy Practice Act and Board rules; and

(4) documentation of academic qualifications.

(A) For applicants who completed their physical ther-
apy education in the U.S., the documentation required is:

(i) an official transcript showing completion of an
accredited physical therapy or physical therapist assistant program, as
provided in §453.203 of the Act. For applicants applying for a physi-
cal therapist license, official transcripts must show completion of a an
entry-level program of at least 4 years, and completion of 60 semester
hours in general education, from an accredited college or university;
and

(ii) a photocopy of the diploma or certificate
awarded, showing graduation from a PT or PTA program; or
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(iii) a statement signed by the program director or
other authorized school official, with the school seal affixed, stating
that the applicant has successfully completed the PT or PTA program.

(B) For applicants who completed their physical ther-
apy education outsideof theUS, thedocumentation required isan eval-
uation by aboard-approved credentialing entity, asset out in §329.5 of
this title (relating to Licensing Procedure for Foreign-trained Appli-
cants)

(b) Licensure by examination. If an applicant has not passed
the national licensure exam, the applicant must also meet the require-
ments in §329.2 of this title (relating to Licensure by examination).

(c) Licensure by endorsement. If the applicant is licensed as
a PT or PTA in another state or jurisdiction of the U.S., the applicant
must also meet therequirementsasstated in §329.6of thistitle(relating
to Licensure by endorsement).

(d) Application expiration. An application for licensure is
valid for one year after the date it is received by the board.

(e) False information. An applicant who submits an applica-
tion containing false information may bedenied licensureby theboard.

(f) Rejection. Should the board reject an application for licen-
sure, thereasonsfor therejectionwill bestated. Theapplicant may sub-
mit additional information and request reconsideration by theBoard. If
the applicant remains dissatisfied, ahearing may berequested asspec-
ified in the Act, §453.352.

(g) Changes to licenseeinformation. Applicantsand licensees
must notify the board in writing of changes in residential and business
address within 30 days of the change. For a name change at time of
renewal, thelicenseemust submit acopy of thelegal document enacting
the name change with the renewal application.

(h) Replacement copy of license. TheBoard will issuea copy
of a license to replace one lost or destroyed upon receipt of a written
request and the appropriate fee from thelicensee. TheBoard will issue
a new original license after a name change upon receipt of a written
request, theappropriate fee, and acopy of the legal document enacting
the name change.

§329.2. License by Examination.

(a) Requirements. An applicant applying for licensure by ex-
amination must:

(1) meet the requirements as stated in §329.1 of this title
(relating to General licensure requirements and procedures); and

(2) pass the National Physical Therapy Exam (NPTE) for
physical therapists or physical therapist assistants with the score set
by the board. Score reports must be sent directly to the board by the
authorized score reporting service.

(b) Notification of exam score. The Board will notify appli-
cants in writing of the exam score.

(1) If an applicant passes the exam, the Board will include
a permanent license with the score notification.

(2) If an applicant fails the exam, a re-examination appli-
cation and fee is required for a subsequent examination.

(c) An applicant may take the examination for PT or PTA li-
censure only after the application process is complete and all require-
ments are met.

(d) Applying for licensure in more than one state. An appli-
cant who applies for licensure by exam in another state, but does not
receive a license from any other state, may apply for licensureby exam

in Texas. The applicant must meet all other requirements for licensure
in Texas, and must have the score report sent directly to the board from
the authorized score reporting service.

(e) If an examineehasfailed thephysical therapy examination
and wishes to takethe physical therapist assistant examination, the ex-
aminee may apply under the Act, §453.203.

(f) Re-examination.

(1) First re-examination. An applicant who fails the exam
the first time is eligible to take the examination a second time after
submitting a re-exam application and fee.

(2) Second or subsequent re-examination. An applicant
who fails the exam twice or more must complete additional educa-
tion before taking the exam again. All additional education must be
approved by the board before the applicant undertakes it. Additional
education may be board-approved continuing education programs or
individual tutorials.

(A) Individual tutorials. A tutor must beaphysical ther-
apist licensed in Texas. The tutor and the applicant must develop an
outline of study to meet the required number of tutorial hoursand sub-
mit it to the board office. The board will notify the applicant and the
tutor when the outline has been approved. When theapplicant has suc-
cessfully completed the tutorial, the tutor must send the board a nota-
rized statement to that effect.

(B) Board-approved continuing education. Theamount
of additional education required is set forth in the following chart.
Figure: 22 TAC §329.2(f)(2)(B)

(g) Failure of PT exam. An applicant who fails the physical
therapy examination may apply for licensure as a PTA and take the
physical therapist assistant examination if he meets all other require-
ments for licensure.

(h) License upgrading. An applicant who was licensed under
the grandfather clause may take the NPTE to upgrade his or her score.
The applicant must submit a written request and the examination reg-
istration materials and fee required by the FSBPT.

§329.3. Temporary Licensure for Examination Candidates.
(a) Requirements. To be eligible for a temporary license, the

applicant must:

(1) meet all requirements as stated in §329.1 of this title
(relating to General licensure requirements and procedures);

(2) meet all requirements as stated in §329.2 of this title
(relating to Licensure by examination);

(3) submit notarized temporary supervision affidavits as
provided by the board; and

(4) submit fees for temporary licensure as set by the exec-
utive council.

(b) Eligibility. The Board will issue a temporary license to an
applicant who is taking the exam for the first time. An applicant who
has received a license from another state is not eligible for temporary
licensure. A candidate who has taken and failed the physical therapist
examination is not eligible for temporary licensure as aphysical thera-
pist assistant.

(c) Duration. A temporary license is valid until the applicant
receivesthescorereport from theboard, or until the last day of thethird
month after themonth the licenseisissued, whichever occurs first. The
coordinator may extend thetemporary licensefor no morethan 30 days
to offset an unreasonable delay in reporting the examination results to
the applicant.
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(d) Failure of examination. If the applicant fails the exam, the
temporary license is void and must be returned to the board when the
notification of the failure is received.

(e) Supervision requirements. An applicant with a temporary
PT license must have on-site supervision by a physical therapist with
a permanent license when providing physical therapy services. An ap-
plicant with atemporary PTA licensemust have on-sitesupervision by
either a physical therapist or a physical therapist assistant with a per-
manent license when providing physical therapy services.

§329.6. Licensure by Endorsement.

(a) Eligibility. The Board may issue alicenseby endorsement
to an applicant currently licensed in another state, District of Colum-
bia, or territory of the United States, if they have not previously held a
permanent license issued by this board.

(b) Requirements. An applicant seeking licensure by endorse-
ment must:

(1) meet the requirements as stated in §329.1 of this title
(relating to General licensure requirements and procedures); and

(2) submit a passing score on the National Physical Ther-
apy Examination sent directly to the board by the board-approved re-
porting service, or scores on the Registry Examination sent directly to
the board by the American Physical Therapy Association. The appli-
cant’ s score must meet one of the conditions listed in subparagraphs
(A) - (C) of this paragraph:

(A) The applicant must have passed the national exam-
ination given on or after January 1, 1993, with the score required by
the board for that exam.

(B) The applicant must have obtained a score of 1.5
standard deviations below the nationwide mean on an examination
given prior to January 1, 1993.

(C) The applicant must have obtained a score of 75%
or higher for the Registry Examination taken prior to September 1971;
and

(3) submit verification of licensure in good standing from
thelicensingboard in thejurisdiction in which theapplicant iscurrently
licensed. This verification must be sent directly to the board by the
licensing board in that jurisdiction.

(c) Provisional licensure. The Board may grant a provisional
license to an applicant who isapplying for licensure by endorsement if
there is an unwarranted delay in the submission of required documen-
tation outside the applicant’ scontrol. All other requirements for licen-
sure by endorsement must be met. The applicant must also submit the
provisional license fee as set by the executive council, and notarized
proof of sponsorship by a licenseeof thisboard, beforethelicensemay
be issued. The Board may not grant a provisional license to an appli-
cant withdisciplinary action in their licensurehistory, or to anapplicant
with pending disciplinary action.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 7, 2000.

TRD-200005493
John P. Maline
Executive Director, Executive Council of Physical Therapy Examiners
Texas Board of Physical Therapy Examiners
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 305-6900

♦ ♦ ♦
CHAPTER 339. FEES
22 TAC §339.1

The Texas Board of Physical Therapy Examiners proposes
amendments to §339.1, concerning Examination. This amend-
ment eliminates an incorrect fee and specifies that PT Board
fees are found in the Executive Council of Physical Therapy and
Occupational Therapy Examiners’ rules, 40 TAC §651.2.

John P. Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the first five-year period the rule is in effect there
will be no effect on state or local government.

Mr. Maline also has determined that for each year of the first five
years the rule is in effect the public benefit anticipated as a re-
sult of enforcing the rule will be clearer instructions for licensees.
There will be no effect on small business, and no economic cost
to persons having to comply is anticipated.

Comments on the proposed amendment may be submitted to
Nina Hurter, PT Coordinator, Texas Board of Physical Therapy
Examiners, 333 Guadalupe, Suite 2-510, Austin, Texas 78701;
email: nhurter@mail.capnet.state.tx.us.

The amendment is proposed under the Physical Therapy Prac-
tice Act, Title 3, Subtitle H, Chapter 453, Occupations Code,
which provides the Texas Board of Physical Therapy Examiners
with the authority to adopt rules consistent with this Act to carry
out its duties in administering this Act.

Title 3, Subtitle H, Chapter 453, Occupations Code is affected
by this amended section.

§339.1. Fees.[Examination.]

(a) Fees are set by the executive council and may be subject
to change by the legislature. [Physical therapist--$100. (This fee will
increase to $185 in 1995.)]

(b) Fees paid to the board or executive council may be in the
form of apersonal check, cashier’s check, money order, or other certi-
fied funds. [Physical therapist assistant--$100. (This fee will increase
to $185 in 1995.)]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 7, 2000.

TRD-200005494
John P. Maline
Executive Director, Executive Council of Physical Therapy Examiners
Texas Board of Physical Therapy Examiners
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 305-6900

♦ ♦ ♦
22 TAC §§339.2 - 339.4

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Board of Physical Therapy Examiners or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
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The Texas Board of Physical Therapy Examiners proposes the
repeal of §339.2, concerning Application, §339.3, concerning Li-
cense, and §339.4, concerning Renewal. The repeals eliminate
references to specific fees, which are set by the Executive Coun-
cil of Physical Therapy and Occupational Therapy Examiners in
40 TAC §651.2, Physical Therapy Board Fees.

John P. Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the first five-year period the rules are in effect
there will be no fiscal implications for state or local government
as a result of enforcing or administering them.

Mr. Maline also has determined that for each year of the first five
years the rules are in effect the public benefit anticipated as a re-
sult of enforcing them will be increased administrative efficiency.
There will be no effect on small businesses. There are no an-
ticipated economic costs to persons who are required to comply
with the rules as proposed.

Comments on the proposed repeals may be submitted to Nina
Hurter, PT Coordinator, Texas Board of Physical Therapy Exam-
iners, 333 Guadalupe, Suite 2-510, Austin, Texas 78701; email:
nhurter@mail.capnet.state.tx.us.

The repeals are proposed under the Physical Therapy Practice
Act, Title 3, Subtitle H, Chapter 453, Occupations Code, which
provides the Texas Board of Physical Therapy Examiners with
the authority to adopt rules consistent with this Act to carry out
its duties in administering this Act.

Title 3, Subtitle H, Chapter 453, Occupations Code is affected
by these repealed sections.

§339.2. Application.
§339.3. License.
§339.4. Renewal.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 7, 2000.

TRD-200005495
John P. Maline
Executive Director, Executive Council of Physical Therapy Examiners
Texas Board of Physical Therapy Examiners
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 305-6900

♦ ♦ ♦
CHAPTER 341. LICENSE RENEWAL
22 TAC §341.3

The Texas Board of Physical Therapy Examiners proposes
amendments to §341.3, concerning Qualifying Continuing
Education. This amendment clarifies that only the author of
a publication may submit it to satisfy continuing education
requirements.

John P. Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the first five-year period the rule is in effect there
will be no effect on state or local government.

Mr. Maline also has determined that for each year of the first five
years the rule is in effect the public benefit anticipated as a re-
sult of enforcing the rule will be clearer instructions for licensees.

There will be no effect on small business, and no economic cost
to persons having to comply is anticipated.

Comments on the proposed amendments may be submitted to
Nina Hurter, PT Coordinator, Texas Board of Physical Therapy
Examiners, 333 Guadalupe, Suite 2-510, Austin, Texas 78701;
email: nhurter@mail.capnet.state.tx.us.

The amendments are proposed under the Physical Therapy
Practice Act, Title 3, Subtitle H, Chapter 453, Occupations
Code, which provides the Texas Board of Physical Therapy
Examiners with the authority to adopt rules consistent with this
Act to carry out its duties in administering this Act.

Title 3, Subtitle H, Chapter 453, Occupations Code is affected
by this amended section.

§341.3. Qualifying Continuing Education.

(a) - (b) (No change.)

(c) Self-directed study

(1) A publication or publications may be submitted by the
authors for consideration of up to one-half of their [the] CE require-
ment. The request and publication(s) must be sent to the board-ap-
proved organization at least 60 days prior to the license expiration date.
Submissions after this date will not be approved.

(2) (No change.)

(d) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 7, 2000.

TRD-200005496
John P. Maline
Executive Director, Executive Council of Physical Therapy Examiners
Texas Board of Physical Therapy Examiners
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 305-6900

♦ ♦ ♦
22 TAC §341.15

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Board of Physical Therapy Examiners or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Board of Physical Therapy Examiners proposes the
repeal of §341.15, concerning Change of Address of Licensee.
The repeal eliminates information which is being amended and
moved to §329.1, General Licensing Requirements and Proce-
dures.

John P. Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the first five-year period the rule is in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering it.

Mr. Maline also has determined that for each year of the first five
years the rule is in effect the public benefit anticipated as a result
of enforcing it will be increased administrative efficiency. There
will be no effect on small businesses. There are no anticipated
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economic costs to persons who are required to comply with the
rules as proposed.

Comments on the proposed repeal may be submitted to Nina
Hurter, PT Coordinator, Texas Board of Physical Therapy Exam-
iners, 333 Guadalupe, Suite 2-510, Austin, Texas 78701; email:
nhurter@mail.capnet.state.tx.us.

The repeal is proposed under the Physical Therapy Practice Act,
Title 3, Subtitle H, Chapter 453, Occupations Code, which pro-
vides the Texas Board of Physical Therapy Examiners with the
authority to adopt rules consistent with this Act to carry out its
duties in administering this Act.

Title 3, Subtitle H, Chapter 453, Occupations Code is affected
by this repealed section.

§341.15. Change of Address of Licensee.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 7, 2000.

TRD-200005497
John P. Maline
Executive Director, Executive Council of Physical Therapy Examiners
Texas Board of Physical Therapy Examiners
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 305-6900

♦ ♦ ♦
TITLE 25. HEALTH SERVICES

PART 1. TEXAS DEPARTMENT OF
HEALTH

CHAPTER 29. PURCHASED HEALTH
SERVICES
SUBCHAPTER D. MEDICAID HOME HEALTH
SERVICES
25 TAC §29.307

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Department of Health or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)

Subject to the approval of the State Medicaid Director, the Texas
Department of Health (department) proposes to repeal §29.307,
concerning reimbursement methodology for home health ser-
vices.

The department has determined the need to repeal the rule
because it is unnecessary. The Texas Government Code
§531.021, as amended in 1997, 75th Legislature, gave the
Health and Human Services Commission responsibility for
adopting all reimbursement rules and statutes regarding the
setting of Medicaid rates, fees and charges. Therefore, there is
no need for the Texas Department of Health to have a rule that
the Health and Human Services Commission is responsible for
now and in the future.

Mr. Joe Moritz, Health Care Financing Budget Director, has de-
termined that for each year of the first five years the section is

in effect, there will be no fiscal implications on state government
on the proposal of repealing this rule. The proposed repeal does
not have foreseeable implications relating to cost or revenues of
local government.

Mr. Moritz also has determined that for each year of the first five
years the section is in effect, the public benefit anticipated as a
result of enforcing the section will be to ensure that all Medicaid
reimbursement rules are administered by the Health and Human
Services Commission per legislative mandate. There will be no
effect on small business or micro-business to comply with the
proposed repeal of this section. This was determined by inter-
pretation of the rule that small businesses and micro-businesses
will not be required to alter their business practices in order to
comply with the proposed rule repeal. There are no anticipated
economic costs to persons who are required to comply with the
proposed repeal of this section. There will be no impact on local
employment.

Comments on the proposal may be submitted to Beverly
Williams, Program Specialist III, Health Care Financing, Texas
Department of Health, Mail Code Y-927, 1100 West 49th Street,
Austin, Texas 78756-3168, within 30 days of publication in the
Texas Register.

The repeal of this rule is in accordance with the Human
Resources Code, §32.021 and the Texas Government Code,
§531.021, which provides the Health and Human Services
Commission with the authority to adopt rules to administer the
state’s medical assistance program. Rules are submitted by the
Texas Department of Health under its agreement with the Health
and Human Services Commission to operate the purchased
health services program as authorized by Acts of the 72nd
Legislature, First Called Session, Chapter 15, §1.07, (1991).

The proposed rule repeal affects Chapter 32 of the Human Re-
sources Code and Chapter 531 of the Government Code.

§29.307. Reimbursement Methodology for Home Health Services.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 14,

2000.

TRD-200005680
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 458-7236

♦ ♦ ♦
SUBCHAPTER E. MEDICAID CHIROPRACTIC
SERVICES
25 TAC §§29.401, §29.403

Subject to the approval of the State Medicaid Director, the Texas
Department of Health (department) proposes amendments to
§§29.401 and 29.403, concerning Medicaid Chiropractic Ser-
vices.

The department has determined the need to amend its rules in
accordance with §4513(a) of the Balanced Budget Act of 1997,
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which eliminates the statutory provision that a spinal subluxa-
tion be demonstrated by an x-ray. The amendments will allow
chiropractors participating in the Texas Medical Assistance Pro-
gram to provide manual manipulations of the spine to correct a
subluxation without an x-ray demonstrating the existence of sub-
luxation.

Joe Moritz, Health Care Financing Budget Director, has deter-
mined that for each year of the first five years the sections are in
effect, there will be fiscal implications as a result of enforcing or
administering the sections as proposed. The effect on state gov-
ernment will mean an additional cost of $298,984 for Fiscal Year
2001, $301,562 for Fiscal Year 2002, $301,562 for Fiscal Year
2003, $301,562 for Fiscal Year 2004, and $301,562 for Fiscal
Year 2005. The amendment does not have foreseeable impli-
cations relating to cost or revenues of local governments. It is
anticipated that the amendments will result in increased provi-
sion of chiropractic services.

Mr. Moritz has also determined that for each year of the first five
years the sections are in effect, the public benefit anticipated as
a result of enforcing the sections will be an increase of services
provided by a doctor of chiropractic. There will be no effect on
small businesses or micro-businesses to comply with this section
as proposed. This was determined by interpretation of the rule
that small businesses and micro-businesses will not be required
to alter their business practices to comply with the proposed rule.
There are no anticipated economic costs to persons who are
required to comply with the section as proposed. There will be
no impact on local employment.

A public hearing on the proposed amendments will be held at
9:00 a.m. on August 28, 2000, in the Public Hearing Room,
Texas Department of Health, 12555 Riata Vista Circle, Austin,
Texas, to accept comments on the proposal.

Comments on the proposed amendments may be submitted to
Kathy Gussman, Program Specialist, Policy Development and
Utilization, Texas Department of Health, Mail Code Y-927, 1100
West 49th Street, Austin, Texas, 78756-3199, within 30 days of
publication in the Texas Register. In order to comply with federal
regulations, a copy of this proposal is being sent to each field
office of the Texas Department of Human Services where this
will be available for public review upon request for a period of 30
days.

The amendments are proposed under the Human Resources
Code, §32.021 and the Texas Government Code, §531.021,
which provide the Health and Human Services Commission
with the authority to adopt rules to administer the state’s
medical assistance program. Rules are submitted by the Texas
Department of Health under its agreement with the Health and
Human Services Commission to operate the purchased health
services program as authorized by Acts of the 72nd Legislature,
First Called Session, Chapter 15, §1.07, (1991).

The proposed amendments affect Chapter 32 of the Human Re-
sources Code and Chapter 531 of the Government Code.

§29.401. Additional Claim Information Requirements.

In addition to the general requirements in §29.1 of this title (relating
to Claim Information Requirements), the following information is re-
quired on chiropractic claims:

(1) - (2) (No change)

[(3) Date of x-ray. In the case of an acute condition, the
x-ray must betaken no more than three monthsprior to the initial date

of treatment. For a chronic condition the x-ray must not have been
taken more than 12 months prior to the initial course of treatment.]

[(4) Certification that an x-ray film isavailabledemonstrat-
ing the existence of a subluxation at the specified level of the spine.]

(3) [(5)] Place of service.

(4) [(6)] The type of each treatment procedure.

(5) [(7)] The individual charge for each authorized service
related to a major diagnosis.

(6) [(8)] Number of manual manipulations that have been
performed.

§29.403. Authorized Chiropractic Services.
(a) Chiropractic services include those services provided by a

doctor of chiropractic and which are within the scope of practice of
his profession as defined by state law. Benefits are limited to services
which consist of necessary treatment or correction by means of manual
manipulation of the spine, by use of hands only, to correct a subluxation
[demonstrated by x-ray to exist] to the same extent that such benefits
are provided under Part B of Medicare. Benefits are available under
this section only for services which are provided during the first 12
visits to any one eligible recipient by a doctor of chiropractic during any
one benefit period. Benefit period for purposes of this section means a
12 consecutive month period which begins with the month of the first
treatment.

(b) (No change)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 14,

2000.

TRD-200005679
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 458-7236

♦ ♦ ♦
SUBCHAPTER L. GENERAL ADMINISTRA-
TION
25 TAC §29.1118

Subject to the approval of the State Medicaid Director, the Texas
Department of Health (department) proposes an amendment to
§29.1118 concerning provider re-enrollment in the Medicaid Pro-
gram.

The department has determined the need to amend the rule to
comply with Human Resources Code, Chapter 32, as amended
by Senate Bill 30, of the 75th Legislative Session, 1997, which
requires each provider to re-enroll in the state Medicaid program
or make necessary contract modifications, in accordance with
commission or agency procedures as necessary, not later than
September 1, 1999, to retain eligibility to participate in the pro-
gram.

The 76th Legislative Session, 1999, passed House Bills 2641
and 2896, which grants an extension to the original Senate Bill 30
law date of September 1, 1999 to September 1, 2000, due to the
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implementation of an electronic method of re-enrolling. House
Bill 2896 allows for a further extension to ensure a significant
number of providers re-enroll. In accordance with this section of
House Bill 2896, the Texas Department of Health is extending
the deadline to December 31, 2000.

Joe Moritz, Health Care Financing Budget Director, has deter-
mined that for each year of the first five years the section is in
effect, there will be fiscal implications as a result of enforcing
or administering the section as proposed. The impact on state
government is a projected additional state cost of $895,104 for
Fiscal Year 2000, $428,620 for Fiscal Year 2001, $0 for Fiscal
Year 2002, $0 for Fiscal Year 2003, and $0 for Fiscal Year 2004,
with an associated increase in the federal Medicaid matching
funds received by the state. The amendment does not have fore-
seeable implications relating to cost or revenues of local govern-
ment.

Mr. Moritz has also determined that the public benefit anticipated
as a result of enforcing the section will be to provide increased
access for Texas Medical Assistance Program recipients of med-
ical services, due to a potential increase of enrolled providers.
There will be no effect on small business or micro-businesses to
comply with this section as proposed. This was determined by
interpretation of the rule that small businesses and micro-busi-
nesses will not be required to alter their business practices in
order to comply with the rule as proposed. There are no antic-
ipated economic costs to persons who are required to comply
with the section as proposed. There will be no impact on local
employment.

A public hearing on the proposed amendment will be held at 9:00
a.m. on September 13, 2000, in the Public Hearing Room, Texas
Department of Health, 12555 Riata Vista Circle, Austin, Texas,
to accept comments on the proposal.

Comments on the proposed amendment may be submitted to
Brenda Watson, Program Specialist, Health Care Financing,
Texas Department of Health, Mail Code Y-927, 1100 West 49th
Street, Austin, Texas, 78756-3168, within 30 days of publication
in the Texas Register.

The amendment is proposed under the Human Resources Code,
§32.021 and the Texas Government Code, §531.021, which pro-
vide the Health and Human Services Commission with the au-
thority to adopt rules to administer the state’s medical assis-
tance program. Rules are submitted by the Texas Department of
Health under its agreement with the Health and Human Services
Commission to operate the purchased health services program
as authorized by Acts of the 72nd Legislature, First Called Ses-
sion, Chapter 15, §1.07, (1991).

The proposed amendment affects Chapter 32 of the Human Re-
sources Code and Chapter 531 of the Government Code.

§29.1118. Provider Re-enrollment or Provider Contract or Agree-
ment Modification.

(a) No later than the date specified in Title 1 §371.1000
(Provider Re-enrollment or Provider Contract Modification) [Septem-
ber 1, 1999], a provider who is enrolled in the Medicaid program who
wants to continue to participate in the program must, in accordance
with instructions from an agency operating part of the Medicaid pro-
gram, either re-enroll in the Medicaid program under a new contract or
agreement approved by the Health and Human Services Commission
or modify the provider’s existing contract or agreement using language
approved by the Health and Human Services Commission.

(b) A provider enrolled in the Medicaid program who does not
re-enroll in the program under the new contract or agreement or modify
the existing provider contract or agreement in accordance with the in-
structions of an agency operating part of the Medicaid program by the
datespecified in Title1 §371.1000 (Provider Re-enrollment or Provider
Contract Modification) [September 1, 1999], does not retain eligibility
to participate in the Medicaid program.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 14,

2000.

TRD-200005694
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 458-7236

♦ ♦ ♦
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 1. GENERAL ADMINISTRATION
SUBCHAPTER AA. EMPLOYEE TRAINING
28 TAC §1.2702

The Texas Department of Insurance proposes amendments to
§1.2702 relating to training for employees of the department.
The proposed amendments are necessary to update Subchapter
AA to reflect the department’s policies and procedures regarding
training offered to department employees. Subchapter AA was
adopted to codify department policies and procedures regarding
employee training. Section 656.048 of the Government Code
requires state agencies to adopt rules relating to the eligibility of
employees for training and education supported by the agency
and the obligations assumed by the employees on receiving the
training and education.

The proposed amendments are also necessary to address cer-
tain recently enacted statutory provisions regarding employee
training. State agencies are required by §21.010 of the Labor
Code to provide employees with an employment discrimination
training program. Therefore, the proposed amendments to
§1.2702 address training regarding policies prohibiting discrim-
ination, including sexual harassment. Section 660.147 of the
Government Code specifies when a state agency may pay or
reimburse a state employee for a travel expense associated
with a training seminar conducted by a state agency for its
employees. Therefore, amendments are proposed to §1.2702
to specify when travel expenses may be incurred by department
employees to attend department-sponsored training.

The proposed amendments to §1.2702 also address the pay-
ment of instructor fees and clarify the type of information pro-
vided to department employees about department-sponsored
training. In addition, the amendments to §1.2702 reflect the
current agency practice of recording education leave as emer-
gency leave, rather than administrative leave, on an employee’s
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monthly attendance record. Several non-substantive clarifying
amendments are also being proposed to §1.2702.

Stan Wedel, chief of staff, has determined that for each year of
the first five years the sections are in effect, there will be no fiscal
impact on state or local government as a result of enforcing or
administering the sections. Mr. Wedel also has determined that
there will be no effect on local employment or the local economy.

Mr. Wedel has determined that for each year of the first five
years the sections are in effect the public benefit derived from en-
forcement and administration of the sections will be a department
workforce which is effectively prepared for technological and le-
gal developments; the provision of necessary services more ef-
fectively; and an increase in the proficiency of the department to
deliver the level of regulatory services expected of it under Texas
law. Mr. Wedel also has determined that no compliance cost re-
sults from the proposal of these sections, including no adverse
impact on small businesses or on micro-businesses.

To be considered, comments on the proposal must be submit-
ted in writing no later than 5:00 p.m. on September 25, 2000
to Lynda H. Nesenholtz, General Counsel and Chief Clerk, P.O.
Box 149104, MC 113-2A, Austin, Texas 78714-9104. An addi-
tional copy of the comment should be simultaneously submit-
ted to Ann Bright, Section Chief, Agency Counsel Section, Legal
and Compliance, P.O. Box 149104, MC 110-1A, Austin, Texas
78714-9104. A request for public hearing on the proposed sec-
tions should be submitted separately to the Office of the Chief
Clerk.

The amendments are proposed under the Insurance Code
§36.001 and the Government Code §656.048. The Insurance
Code §36.001 authorizes the commissioner to adopt rules
and regulations for the conduct and execution of the duties
and functions of the department as authorized by statute. The
Government Code §656.048 provides for the adoption of rules
by state agencies relating to training and education of agency
employees.

The proposed amendments affect operational procedures pur-
suant to the following statutes: Government Code §§656.044
through 656.049, Government Code §660.147., Labor Code
§21.010

§1.2702. Employee Training Program.

(a) (No change.)

(b) Agency-sponsored training. A program of in-house train-
ing for agency employees is provided.

(1) Training on Policies Prohibiting Discrimination. All
new employees must attend an orientation session within 30 days of
their date of hire containing information on the department’s policies
and procedures including information on discrimination and sexual ha-
rassment. Employees must attend supplemental training on discrimi-
nation, including sexual harassment, every two years.

(2) [(1)] Quarterly Training Calendar and Catalog
[of courses]. A quarterly [monthly] training calendar lists course
offerings. [and a] A training catalog [describes] contains course
descriptions of all available courses. An employee wishing to register
for in-house training courses should contact the training liaison for
the employee’s division. The employee’s supervisor must approve all
requests for in-house training.

(3) [(2)] Payment of Course Fees [material purchase for
some in-house training]. Some in-house trainings may require a divi-
sion to pay for instructor fees and/or [purchase] course materials,pay-
ment of which is coordinated though the Professional Development
section of the department’s Human Resources Division. [Upon ap-
proval by the division, the divisional training liaison should request
purchase of the materials from the Professional Development Center
of Human Resources.] If the course offers an optional examination for
a fee, the employee taking the course will be responsible for payment
of the examination fee. Any employee passing the examination may re-
quest reimbursement of the examination fee upon proof of payment of
the fee and passing the examination. Some fees may be reimbursed at
a percentage of base fee amounts as determined by the commissioner.
Approval of payment is contingent upon availability of funds.

(4) Travel Expenses for Department-Sponsored Training.
Travel expenses incurred by employees attending department-spon-
sored training will not be reimbursed unless the commissioner of
insurance or his or her designee certifies the following:

(A) Thedepartment does not possess interactive televi-
sion or videoconference facilities at the designated headquarters of the
employee attending the seminar;

(B) Thedepartment cannot purchaseor leasesuch facil-
itiesat acost less than thetotal travel costsassociated with theseminar;
and

(C) The department does not have access to another
agency’s interactive television or videoconference facilities at the
same location.

(5) The Professional Development Section of the depart-
ment’s Human ResourcesDivision will assist the seminar coordinators
in determining, on a case-by-case basis, the feasibility of using video-
conferencing or interactive television for department-sponsored train-
ing. If it is determined that the travel expenses to attend agency spon-
sored training are justified, therequesting division’sassociatecommis-
sioner - or highest level manager who reports directly to the commis-
sioner, if not an associate commissioner - in the employees’ chain of
command will prepareawritten request to obtain certification from the
commissioner of insurance prior to the training event. Copies of the
certification must be submitted to the Professional Development sec-
tion of the department’ s Human Resources Division and to the depart-
ment’s Accounting division.

(c) (No change.)

(d) Tuition reimbursement. The department may reimburse
full-time regular employees for tuition and required fees or may grant
education leave in lieu of tuition reimbursement if the criteria set out
in paragraphs (1) - (5) of this subsection are met.

(1) Eligibility. Eligibility requirements for tuition reim-
bursement must be satisfied as set out in subparagraphs (A) - (I) of
this paragraph.

(A) (No change.)

(B) An employee [must be performing consistently
above that normally expected or required and] must have achieved an
overall performance rating of at least 3.25 on the employee’s most
recent performance evaluation at the time of the request for approval
to receive tuition reimbursement or education leave.

(C) - (I) (No change.)

(2) Reimbursable costs. Criteria addressing the extent to
which cost of tuition may be reimbursed are set out in subparagraphs
(A) - (E) of this paragraph.
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(A) (No change.)

(B) Employees may be reimbursed for the cost of tuition
and related fees at an educational institution [only].

(C) (No change.)

(D) Employees will not be reimbursed for itemsthat are
not part of tuition, such as textbooks, workbooks, lab supplies [and
other such items which are not part of tuition].

(E) (No change.)

(3) Education leave in lieu of tuition reimbursement. Cri-
teria for taking education leave in lieu of tuition reimbursement are set
out in subparagraphs (A) - (F) of this paragraph.

(A) (No change.)

(B) Before requesting education leave, employees
should fully consider and explore education options that would not
involve education leave. For example, employees should consider
registering for classes scheduled before or after work, or during the
lunch hour when courses are available at those times. Employees
may also request [should also consider requesting] a flex-time or
compressed work week schedule that would allow for class attendance
without the use of education leave. Such a work schedule must
not disrupt or adversely affect performance by the employee or the
employee’s division, section, program or activity.

(C) - (D) (No change.)

(E) Education leave will be treated as emergency [ad-
ministrative] leave on the employee’s monthly attendance record with
a notation that the emergency [administrative] leave is for the purpose
of attending a course approved for education leave.

(F) An employee who has been approved for education
leave in lieu of tuition reimbursement will receive, an a provisional ba-
sis, the approved amount of education leave. If the employee satisfac-
torily completes the course, the approved leave will remain designated
as education leave. However, if the employee fails to satisfactorily
complete the course for which education leave was granted, of if the
employee separates from employment with thedepartment beforesub-
mitting thefinal gradereport for any coursesfor which education leave
was granted, the leave will be changed to annual leave, compensatory
time leave or overtime leave, and the employee’s leave balances will be
adjusted accordingly. If the employee’s leave balances are exhausted,
the remaining education leave will be changed to leave without pay,
and the employee’s pay will be adjusted accordingly.

(4) Procedure. Specific procedural steps required to com-
plete the tuition reimbursement process are set out in subparagraphs
(A) - (G) of this paragraph.

(A) - (B) (No change.)

(C) To receive reimbursement for tuition, within two
weeks after receipt of the final grade in a course for which reimburse-
ment hasbeen approved, the employee must submit a purchase request,
a copy of the final grade report, and an itemized tuition receipt to the as-
sociate commissioner -- or highest level manager who reports directly
to the commissioner, if not an associate commissioner -- in the em-
ployee’s chain of command [within two weeksafter receipt of thefinal
grade in a course for which reimbursement has been approved]. The
department will not reimburse tuition if an employee separates from
employment with the department before submitting the final grade re-
port for any courses for which tuition reimbursement was granted.

(D) If an employee has been approved for education
leave, within two weeks after receipt of the final grade in a course for

which education leave has been approved, the employee must submit a
copy of the final grade report to the associate commissioner -- or high-
est level manager who reports directly to the commissioner, if not an
associate commissioner -- in the employee’s chain of command [within
two weeks after receipt of the final grade in a course for which educa-
tion leave has been approved].

(E) - (G) (No change.)

(5) Use of equipment [Prohibition on use of state re-
sources]. Employees may not use department equipment, such as
computers, calculators, or typewriters [or other department equipment]
to complete course work.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 10,

2000.

TRD-200005583
Lynda Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 463-6327

♦ ♦ ♦
CHAPTER 19. AGENTS’ LICENSING
SUBCHAPTER G. LICENSING OF
INSURANCE ADJUSTERS
28 TAC §19.602

The Texas Department of Insurance proposes amendments to
§19.602 concerning types of adjuster’s licenses. These amend-
ments are necessary to reduce the number of license types,
eliminate specific license types, create greater uniformity among
the states and consolidate license types that are similar in nature.
The proposal amends §19.602 to consolidate casualty; fire, al-
lied lines, inland marine; fidelity and surety; boiler and machin-
ery; and marine adjuster license types into a single property,
casualty and surety license type. The proposal combines the
multi-lines and all lines license types into a single, all lines li-
cense type and retains the workers’ compensation license type.
Under the proposal, licensees currently holding casualty; fire,
allied lines, inland marine; fidelity and surety; boiler and machin-
ery; or marine adjuster license types on September 1, 2000 will
be issued a property, casualty and surety adjuster’s license to
replace the license type that is being eliminated. Under the pro-
posal, licensees holding the multi-lines adjuster’s license type on
September 1, 2000 will be issued an all lines adjuster’s license to
replace the license type that is proposed to be eliminated. The
proposal allows those persons holding the CPCU or AIC des-
ignation to be licensed without an examination, eliminating the
additional requirement of one year claims experience.

Matt Ray, Deputy Commissioner, Licensing Division, has deter-
mined that for each year of the first five years the proposed sec-
tion will be in effect, there will be no fiscal impact to state and lo-
cal governments as a result of the enforcement or administration
of the rule. There will be no measurable effect on local employ-
ment or the local economy as a result of the proposal.
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Mr. Ray has also determined that for each year of the first five
years the amendments are in effect, the public benefits antici-
pated as a result of the proposal will be the streamlining of the
adjuster application process and the reduction of record-keeping
and storage. There will be no economic cost to the adjusters re-
quired to comply as the amendments will consolidate the license
types. There will be no effect on small or micro businesses.

To be considered, written comments on the proposal must be
submitted no later than 5:00 p.m. on September 25, 2000 to
Lynda H. Nesenholtz, General Counsel and Chief Clerk, Mail
Code 113-2A, Texas Department of Insurance, P. O. Box 149104,
Austin, Texas 78714-9104. An additional copy of the comment
must be simultaneously submitted to Matt Ray, Deputy Commis-
sioner, Licensing Division, Mail Code 107-1A, Texas Department
of Insurance, P.O. Box 149104, Austin, Texas 78714-9104. Any
requests for a public hearing should be submitted separately to
the Office of the Chief Clerk.

The amendments are proposed under the Insurance Code Ar-
ticle 21.07-4 and §36.001. Article 21.07-4 provides the various
licensing and application procedures for adjusters and grants the
commissioner the broad authority to prescribe the form an appli-
cation for license will take and what information will be requested
on the application. Section 36.001 provides that the Commis-
sioner of Insurance may adopt regulations to execute the duties
and functions of the Texas Department of Insurance only as au-
thorized by statute.

The following article is affected by this proposal: TEX. INS.
CODE art. 21.07-4

§19.602. Types of Adjuster’s Licenses.

(a) Any referencesto theAct in this subchapter are references
to Insurance Code Article 21.07-4. The following types of adjuster’s
licenses are approved for issuance:

(1) all lines (issuance of "all lines" adjuster’s license for
thoseadjusterswho qualify inparagraphs(2) and (3) of thissubsection)
[(licensesissued toapplicantswhofor the90-day periodnext preceding
the effective date of the Insurance Code, Article 21.07-4 (hereinafter
referredtoastheAct) hadbeenprincipally engagedin theinvestigation,
adjustment, or supervision of losses and who were so engaged on the
effective date of the Insurance Code, Article 21.07-4)];

(2) property, casualty, and surety [including auto physical
damage, auto liability, general liability, aircraft ]; and

(3) workers’ compensation, employer’s liability, USL&H
(U.S. Longshoremen’s and Harbor Workers’ Compensation Insur-
ance).[;]

[(4) fire, allied lines, inland marine;]

[(5) fidelity and surety;]

[(6) boiler and machinery;]

[(7) marine;]

[(8) multi-lines (issuance of "multi-lines" adjuster’s
license for those adjusters who qualify in paragraphs (2)-(4) of this
subsection)].

(b) Pursuant to the Act, §10(4) [§10(a)(4)], the following per-
sons are exempted from the requirement of an adjuster’s license exam-
ination:

(1) those persons holding CPCU designation [plusoneyear
of Texas claims experience]; and

(2) those persons who have received the Associate in
Claims (AIC) designation [completing all six parts of the Insurance
Institute of America adjusting course plus one year of Texas claims
experience].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 31, 2000.

TRD-200005316
Lynda Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 463-6327

♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS NATURAL RESOURCE
CONSERVATION COMMISSION

CHAPTER 101. GENERAL AIR QUALITY
RULES
The Texas Natural Resource Conservation Commission (com-
mission) proposes the repeal of §101.29, Emission Credit
Banking and Trading. In addition, the commission proposes new
§101.300, Definitions; §101.301, Purpose; §101.302, General
Provisions; §101.303, Protocols; §101.304, Program Audits;
§101.350, Definitions; §101.351, Applicability; §101.352, Gen-
eral Provisions; §101.353, Allocation of Allowances; §101.354,
Allowance Deductions; §101.356, Allowance Banking and
Trading; §101.358, Emission Monitoring and Compliance
Demonstration; §101.359, Reporting; §101.360, Level of Ac-
tivity Certification; §101.370, Definitions; §101.371, Purpose;
§101.372, General Provisions; §101.373, Protocols; and
§101.374, Program Audits. The repeal and new sections will
be submitted to the United States Environmental Protection
Agency (EPA) as a revision to the Texas state implementation
plan (SIP).

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

The Houston/Galveston (HGA) ozone nonattainment area is
classified as Severe-17 under the Federal Clean Air Act (FCAA)
Amendments of 1990 (42 United States Code (USC), §§7401
et seq.), and therefore is required to attain the one-hour ozone
standard of 0.12 parts per million (ppm) by November 15, 2007.
The HGA area, defined by Brazoria, Chambers, Fort Bend,
Galveston, Harris, Liberty, Montgomery, and Waller Counties,
has been working to develop a demonstration of attainment in
accordance with 42 USC, §7410. On January 4, 1995, the state
submitted the first of its Post-1996 SIP revisions for HGA.

The January 1995 SIP consisted of urban airshed model (UAM)
modeling for 1988 and 1990 base-case episodes, adopted rules
to achieve a 9% rate-of-progress (ROP) reduction in volatile or-
ganic compounds (VOC), and a commitment schedule for the
remaining ROP and attainment demonstration elements. At the
same time, but in a separate action, the State of Texas filed
for the temporary nitrogen oxides (NO

x
) waiver allowed by 42
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USC, §7511a(f). The January 1995 SIP and the NO
x
waiver were

based on early base-case episodes which marginally exhibited
model performance in accordance with EPA modeling perfor-
mance standards, but which had a limited data set as inputs to
the model. In 1993 and 1994, the commission was engaged in
an intensive data-gathering exercise known as the COAST study.
The state believed that the enhanced emissions inventory, ex-
panded ambient air quality and meteorological monitoring, and
other elements would provide a more robust data set for model-
ing and other analysis, which would lead to modeling results that
the commission could use to better understand the nature of the
ozone air quality problem in the HGA area.

Around the same time as the 1995 submittal, EPA policy regard-
ing SIP elements and timelines went through changes. Two na-
tional programs in particular resulted in changing deadlines and
requirements. The first of these programs was the Ozone Trans-
port Assessment Group. This group grew out of a March 2, 1995
memo from Mary Nichols, former EPA Assistant Administrator for
Air and Radiation, that allowed states to postpone completion of
their attainment demonstrations until an assessment of the role
of transported ozone and precursors had been completed for the
eastern half of the nation, including the eastern portion of Texas.
Texas participated in this study, and it has been concluded that
Texas does not significantly contribute to ozone exceedances in
the Northeastern United States. The other major national initia-
tive that has impacted the SIP planning process is the revisions
to the national ozone standard. The EPA promulgated a final rule
on July 18, 1997 changing the ozone standard to an eight-hour
standard of 0.08 ppm. In November 1996, concurrent with the
proposal of the standards, the EPA proposed an interim imple-
mentation plan (IIP) that it believed would help areas like HGA
transition from the old to the new standard. In an attempt to avoid
a significant delay in planning activities, Texas began to follow
this guidance, and readjusted its modeling and SIP development
timelines accordingly. When the new standard was published,
the EPA decided not to publish the IIP, and instead stated that,
for areas currently exceeding the one-hour ozone standard, that
standard would continue to apply until it is attained. The FCAA
requires that HGA attain the standard by November 15, 2007.

The EPA issued revised draft guidance for areas such as HGA
that do not attain the one-hour ozone standard. The commission
adopted on May 6, 1998 and submitted to the EPA on May 19,
1998 a revision to the HGA SIP which contained the following
elements in response to EPA’s guidance: UAM modeling based
on emissions projected from a 1993 baseline out to the 2007
attainment date; an estimate of the level of VOC and NO

x
re-

ductions necessary to achieve the one-hour ozone standard by
2007; a list of control strategies that the state could implement
to attain the one-hour ozone standard; a schedule for complet-
ing the other required elements of the attainment demonstration;
a revision to the Post-1996 9% ROP SIP that remedied a defi-
ciency that EPA believed made the previous version of that SIP
unapprovable; and evidence that all measures and regulations
required by Subpart 2 of Title I of the FCAA to control ozone and
its precursors have been adopted and implemented, or are on
an expeditious schedule to be adopted and implemented.

In November 1998, the SIP revision submitted to EPA in May
1998 became complete by operation of law. However, EPA
stated that it could not approve the SIP until specific control
strategies were modeled in the attainment demonstration. The
EPA specified a submittal date of November 15, 1999 for this
modeling. In a letter to EPA dated January 5, 1999, the state
committed to model two strategies showing attainment.

As the HGA modeling protocol evolved, the state eventually se-
lected and modeled seven basic modeling scenarios. As part
of this process, a group of HGA stakeholders worked closely
with commission staff to identify local control strategies for the
modeling. Some of the scenarios for which the stakeholders re-
quested evaluation included options such as California-type fuel
and vehicle programs as well as an acceleration simulation mode
equivalent motor vehicle inspection and maintenance program.
Other scenarios incorporated the estimated reductions in emis-
sions that were expected to be achieved throughout the mod-
eling domain as a result of the implementation of several vol-
untary and mandatory statewide programs adopted or planned
independently of the SIP. It should be made clear that the com-
mission did not propose that any of these strategies be included
in the ultimate control strategy submitted to EPA in 2000. The
need for and effectiveness of any controls which may be imple-
mented outside the HGA eight-county area will be evaluated on
a county-by-county basis.

The SIP revision was adopted by the commission on October 27,
1999, submitted to EPA by November 15, 1999, and contained
the following elements: photochemical modeling of potential
specific control strategies for attainment of the one-hour ozone
standard in the HGA area by the attainment date of November
15, 2007; an analysis of seven specific modeling scenarios
reflecting various combinations of federal, state, and local
controls in HGA (additional scenarios H1 and H2 build upon
Scenario VIf); identification of the level of reductions of VOC and
NO

x
necessary to attain the one-hour ozone standard by 2007;

a 2007 mobile source budget for transportation conformity;
identification of specific source categories which, if controlled,
could result in sufficient VOC and/or NO

x
reductions to attain

the standard; a schedule committing to submit by April 2000 an
enforceable commitment to conduct a mid-course review; and a
schedule committing to submit modeling and adopted rules in
support of the attainment demonstration by December 2000.

The April 2000 SIP revision for HGA contained the following en-
forceable commitments by the state: to quantify the shortfall of
NO

x
reductions needed for attainment; to list and quantify po-

tential control measures to meet the shortfall of NO
x

reductions
needed for attainment; to adopt the majority of the necessary
rules for the HGA attainment demonstration by December 31,
2000, and to adopt the rest of the shortfall rules as expeditiously
as practical, but no later than July 31, 2001; to submit a Post-99
ROP plan by December 31, 2000; to perform a mid-course re-
view by May 1, 2004; and to perform modeling of mobile source
emissions using the EPA mobile source emissions model (MO-
BILE6), to revise the on-road mobile source budget as needed,
and to submit the revised budget within 24 months of the model’s
release. In addition, if a conformity analysis is to be performed
between 12 months and 24 months after the MOBILE6 release,
the state will revise the motor vehicle emissions budget (MVEB)
so that the conformity analysis and the SIP MVEB are calculated
on the same basis.

In order for the state to have an approvable attainment demon-
stration, EPA has indicated that the state must adopt those
strategies modeled in the November submittal and then adopt
sufficient controls to close the remaining gap in NO

x
emissions.

The modeling included in this proposal indicates that a gap of an
additional 81 tons per day (tpd) of NO

x
reductions is necessary

for an approvable attainment demonstration.

The emission reduction requirements included as part of this
SIP revision represent substantial, intensive efforts on the part of
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stakeholder coalitions in the HGA area. These coalitions, involv-
ing local governmental entities, elected officials, environmental
groups, industry, consultants, and the public, as well as the com-
mission and EPA, have worked diligently to identify and quan-
tify potential control strategy measures for the HGA attainment
demonstration. Local officials from the HGA area have formally
submitted a resolution to the commission, requesting the inclu-
sion of many specific emission reduction strategies.

The current SIP revision contains rules, enforceable commit-
ments, and photochemical modeling analyses in support of the
HGA ozone attainment demonstration. In addition, this SIP con-
tains post-1999 ROP plans for the milestone years 2002 and
2005, and for the attainment year 2007. The SIP also con-
tains enforceable commitments to implement further measures,
if needed, in support of the HGA attainment demonstration, as
well as a commitment to perform and submit a mid-course re-
view.

The Houston nonattainment area will need to ultimately reduce
NO

x
more than 750 tons per day to reach attainment with the

one-hour standard. In addition, a VOC reduction of about 25%
will have to be achieved.

The proposed emissions banking and trading program has been
designed to offer flexibility in generating and using emission
reduction credits (ERCs), mobile emission reduction credits
(MERCs), discrete emission reduction credits (DERCs), and
mobile discrete emission reduction credits (MDERCs). Flexibil-
ity has been built into the proposed rules to create incentives for
the early or permanent retirement of volatile organic compounds
(VOC) and nitrogen oxides (NO

x
) emissions. The intent of the

proposed rules is to also streamline the emissions banking and
trading program by combining the stationary credits with mobile
credits to achieve continuity within the banking programs.

The proposed new §§101.300 - 101.304 are to be grouped into
Subchapter H, Division 1, Emission Credit Banking and Trad-
ing. The proposed rules consolidate the requirements for gen-
erating, using, banking, and trading ERCs and MERCs. The
proposed rules are intended to achieve consistency between
the rules governing the use of ERCs/MERCs and DERCs and
MDERCs. The proposed rules also address concerns raised by
the EPA regarding current rules on how reductions are calcu-
lated as surplus and to ensure that emission reductions are not
double-counted, that is, not banked as credits and relied upon as
SIP reductions. These proposed sections would reduce the life
of ERCs/MERCs generated after January 1, 2001 to five years to
restrict the use of ERCs/MERCs to meet current environmental
conditions. The rules would require the registration of emission
reductions as ERCs/MERCs within 180 days of the actual reduc-
tion and add recordkeeping requirements to sources generating
or using ERCs/MERCs.

The proposed new §§101.350 - 101.354, 101.356, 101.358 -
101.360 are to be grouped into Subchapter H, Division 3, Mass
Emissions Cap and Trade Program. These proposed sections
will implement a mandatory annual NO

x
emission cap on all

existing stationary sources located in the Houston/Galveston
(HGA) ozone nonattainment area that emit more than ten tons
or more per year (tpy) of NO

x
and that have SIP emission

requirements in 30 TAC §117.106, Emission Specifications for
Attainment Demonstrations, §117.206, Emission Specifications
for Attainment Demonstrations, and §117.475, Emission Speci-
fications. The cap would be enforced by the allocation, trading,
and banking of allowances. An allowance is the equivalent of
one ton of NO

x
emissions. NO

x
is a precursor gas that reacts with

VOCs in the presence of sunlight to form ground-level ozone.
This NO

x
cap would be established at levels demonstrated as

necessary to allow HGA to attain the national ambient air quality
standard (NAAQS) for ozone. The proposed cap would initially
be implemented on January 1, 2002 at historical emission
levels, with three mandatory annual reductions until achieving
the final cap by January 1, 2005. These proposed sections
would also require all new or modified sources in HGA to obtain
unused allowances from other sources already participating
under the cap to offset any increased NO

x
emissions.

At this time, the commission proposes to cap only those sources
located in the eight-county HGA area. The commission will con-
tinue to evaluate ozone control strategies and may extend the
cap and trade program to include other regions of the state in
future rulemaking.

The proposed new sections §§101.370 - 101.374 are to be
grouped into Subchapter H, Division 4, Discrete Emission
Credit Banking and Trading. The proposed rules consolidate
the requirements for generating, using, banking, and trading
DERCs and MDERCs. The proposed rules are intended to
achieve consistency between the rules governing the use of
ERCs/MERCs and DERCs/MDERCs. The proposed rules also
address concerns raised by the EPA regarding current rules on
how reductions are calculated as surplus and to ensure that
emission reductions are not double-counted, that is, not banked
as credits and relied upon as SIP reductions.

The commission solicits comment on additional flexibilities re-
lating to rule content and implementation which have not been
addressed in this or other concurrent rulemakings. These flexi-
bilities may be available for both mobile and stationary sources.
Additional flexibilities may also be achieved through innovative
and/or emerging technology which may become available in the
future. Additional sources of funds for incentive programs may
become available to substitute for some of the measures consid-
ered here.

The commission solicits comment on additional flexibilities re-
lating to rule content and implementation which have not been
addressed in this or other concurrent rulemakings. These flexi-
bilities may be available for both mobile and stationary sources.
Additional flexibilities may also be achieved through innovative
and/or emerging technology which may become available in the
future. Additional sources of funds for incentive programs may
become available to substitute for some of the measures consid-
ered here.

SECTION BY SECTION DISCUSSION

DIVISION 1

The proposed new §101.300 would contain the definitions to be
used within Subchapter H, Emissions Credit Banking and Trad-
ing, Division 1, Emission Credit Banking and Trading. The defini-
tions of "Activity", "Actual emissions", "Area Source", "Certified",
"Emission Reduction Credit (ERC)", "Emission Reduction Strat-
egy", "Generator", "Permanent", "Quantifiable", and "Shutdown"
were defined in §101.29 and are proposed to be transferred un-
changed to §101.300.

The following definitions are proposed to be moved from §101.29
to §101.300 and amended. "Applicable emission point" would be
revised to refer to the emission point generating an emission re-
duction or using an emission credit. This revision will allow for
consistency with the use of terms throughout the proposed rule
language. The definition of "Baseline" would be amended to limit
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the emissions occurring prior to a reduction strategy to levels
not to exceed the most recent level of emissions reported in the
emission inventory used for SIP determinations. The definition
of "Baseline activity" would be amended to describe a source’s
actual level of activity based on actual data averaged over any
consecutive two calendar year periods during the most recent
year of emissions inventory used for SIP determinations or sub-
sequent year(s). For sources in existence less than 24 months
or not having two complete calendar years of data, a shorter time
period, not less than 12 months, may be considered by the exec-
utive director. The definition of "Baseline emission rate" would
be amended to refer to the source’s rate of emissions per unit
of activity during the baseline activity period. The definition of
"Curtailment" would be amended to mean a reduction in activity
level at any stationary or mobile source. The definition of "Mo-
bile emission reduction credit (MERC or mobile credit)" would
be amended to be a credit representing the amount of emission
reductions from a mobile source strategy. These emission re-
ductions are voluntary and must be in addition to compliance
with requirements of state and federal regulations. MERCs are
any enforceable, permanent, and quantifiable emission reduc-
tion (exhaust and/or evaporative) generated by a mobile source,
which has been banked in accordance with the rules of the com-
mission. MERCs can be banked, purchased, traded, and sold to
meet clean air mandates for specified air programs, which can be
applied to the emission reduction obligations of another air qual-
ity source or to air quality attainment goals. "Most stringent allow-
able emissions level" would be amended to include a reference
to state emission limits. The definition of "Ozone season" would
be revised to be the portion of the year when ozone monitoring is
required to occur in a specific geographic area. This amendment
removes specific references to dates for a given nonattainment
area. "Protocol" would be amended to refer to replicable and
workable methods for mobile, stationary, or area sources. "Real
reduction" would mean a reduction in which actual emissions are
reduced as opposed to a reduction in allowable emissions. "Sur-
plus" would be amended to refer to an emission reduction which
is not otherwise required of a source by any state or federal law,
regulation, or agreed order and is beyond the emissions level
utilized for SIP determinations. "User" would be amended to re-
fer to the owner or operator which acquires and uses emission
credits to meet a regulatory requirement, demonstrate compli-
ance, or offset an emission increase.

The following new definitions are proposed for addition to
§101.300. "Baseline emissions" would be defined as the
source’s total actual emissions based on the baseline activity
and baseline emission rate. An "Emission credit" would be
newly defined as a credible emission reduction such as an
"Emission reduction credit" or "Mobile emission reduction
credit." A new definition of "Emission reduction" would be
added as an actual reduction of emissions from a stationary
or mobile source. "Mobile emission baseline" would be newly
defined as a mobile source reduction that occurs prior to a
mobile emission reduction strategy, considering all limitations
required by applicable state and federal regulations. A valid
mobile emission baseline could be calculated by either use
of measured emissions of an appropriately sized sample of
the participating mobile sources using an approved EPA test
procedure or by using estimated emissions of the participating
mobile sources using the most recent edition of EPA’s mobile
emissions factor model or other applicable model. The baseline
cannot be higher than the emissions that are estimated in
the SIP for that vehicle. "Mobile source" would be defined
as on-road (highway) vehicles (e.g., automobiles, trucks, and

motorcycles) and non-road vehicles (e.g., trains, airplanes,
agricultural equipments, industrial equipment, construction
vehicles, off-road motorcycles, and marine vessels). A "Mobile
source baseline activity" would be newly defined as the mobile
source’s level of activity during the applicable mobile source
baseline year. "Mobile source baseline emissions" would be
newly defined as the mobile source’s total emissions based
on the product of mobile source baseline activity and mobile
source baseline emission rate. "Source" would be a point of
origin of air contaminants, whether privately or publicly owned
or operated. Upon request of a source owner, the executive
director shall determine whether multiple processes emitting air
contaminants from a single point of emission will be treated as
a single source or as multiple sources.

The proposed new §101.301 states that the purpose of Division 1
is to allow an operator of a source to generate and use emission
credits. The wording of this section would be revised from the
previous language in §101.29 to refer to both ERCs and MERCs
as emission credits, unless the rule language refers to specifi-
cally only one of these emission credits. This new section would
also state that participation in the program is voluntary.

The proposed new §101.302 would contain the general provi-
sions for the Emission Credit and Trading Program (Division 1).
The wording of this section would be revised from the previous
language in §101.29 to refer to both ERCs and MERCs as emis-
sion credits, unless the rule language refers to only one of these
emission credits. The certification requirements of an emission
credit would be revised to only allow credits which have occurred
after the most recent year of emissions inventory used for SIP
determinations and to require the source’s annual emissions to
have been represented in the emissions inventory of the most
recent year of emissions inventory used for SIP determinations
prior to the submittal of the emission credit application. Rule
language would be added to this division which would not allow
emission credits which are certified as ERCs or MERCs to be re-
certified as emission credits under any other division within Sub-
chapter H. The rules associated with eligible sources would be
changed to be consistent with the previous language of §101.29
for discrete emission credits. The changes would allow for sta-
tionary sources (including area sources), mobile sources and
stationary sources (including area sources), and mobile sources
associated with agencies under §101.30 to be eligible to gen-
erate emission credits. Effective January 2, 2001, the life of an
emission credit would be revised to be available for use for 60
months from the date of the reduction except to the extent regula-
tory changes reduce or invalidate the reduction. Administratively
complete applications for ERCs which are received prior to Jan-
uary 2, 2001 would continue to be available for 120 months from
the date of the reduction except to the extent regulatory changes
reduce or invalidate the reduction. The geographic scope would
remain the same as previously stated in §101.29 except the new
rule language would allow for the trading of emission credits
achieved in the county, state, or nation, provided the applicant
can demonstrate an improvement to the air quality in the county
of use and which is approved by the executive director. To be
consistent with the previous language of §101.29, rule language
would be added which allows for the possibility of the trading
of emission credits to be discontinued by the executive direc-
tor, with commission approval, as a remedy for problems caused
by localized trading of emission credits. Recordkeeping require-
ments would be revised to require users to maintain a copy of all
notices and information submitted to the registry for at least two
years after the beginning of the use period along with the name,
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emission point number (EPN), and facility identification number
(FIN) of each unit using emission credits, the amount of emis-
sion credits being used, and the specific identification number of
the emission credits being used. The rule language concerning
public information would be changed to be consistent with the
discrete emission reduction requirements language previously
located in §101.29(d)(1)(L). All information submitted with a no-
tice or report regarding the nature and quantity of emissions as-
sociated with the use or generation of an emission credit is public
information and will not be considered confidential. All non-con-
fidential notices and information regarding generation, use, and
availability of emission credits may be obtained from the Office of
Permitting, Remediation, and Registration (OPRR). In addition,
rule language is proposed which allows the executive director to
prohibit a company from participating in the program if the com-
pany has violated or abused the program.

The proposed new §101.303 would outline the required protocols
of generating, calculating, certifying and registering, using, and
transferring emission credits. This section would require emis-
sion credits to be determined based on established EPA proto-
cols or when available, actual monitoring results are calculated
using good engineering practices. The existing procedures in
§101.29 regarding the various means for generating emission
credits would be transferred unchanged to this section. The rule
addresses procedures for calculating MERCs although most mo-
bile source strategies will likely only qualify for MDERCs, MERCs
would be available for mobile source strategies that are ongoing,
creating the same amount of mobile reduction each year. Lan-
guage would be added which does not allow the generation of
credits if the emissions have been transferred to another unit.
This additional language would eliminate the potential of a com-
pany shutting down a unit to generate emission credits, but alter-
ing the operation of another piece of equipment to take the place
of the shut down unit and thereby increasing the emissions at the
altered unit. The new rules would require companies to apply for
emission credits within 180 days of generation, except that those
sources that have implemented strategies prior to the effective
date of this rule will be given until June 1, 2001 to apply. When
applying for credits, new language would be added to the rules
specifying the information which must be submitted. The infor-
mation, which is to be submitted on the EC-1 Form, includes the
information necessary for the executive director to review the ap-
plication in accordance with the proposed rules and to properly
administer the program. As is currently stated in §101.29, ap-
plicants will be notified in writing if the executive director denies
the application. Although it has been the commission’s accepted
practice, the proposed new rule language specifically states that
emissions credits will be determined and certified to the nearest
tenth of a ton per year. As is currently stated in §101.29, the
proposed section would state that emission credits are deter-
mined and certified by using EPA methodologies, monitoring re-
sults, or otherwise good engineering practices, and all emission
credits are deposited in the registry and reported as available
credits until they are used, withdrawn, or expired. As is currently
stated in §101.29, the proposed section would list the mecha-
nisms which can be used to make emission credits enforceable.
Rule language would be added which lists the OPCRE-1 form
as an enforceable mechanism to establish new emission limits
for grandfathered sources when applying for emission credits.
Proposed rule language would also be added to make MERCs
enforceable by registering them on a form approved by the exec-
utive director or by an agreed order that will set new maximum
allowable mobile source emission limits which are not required
to be implemented by a rule. The proposed language would

limit the use of emission credits if there are permits under the
same account number which contain a condition or conditions
which preclude such use. As is currently stated in §101.29, the
proposed section will allow ERCs to be used for offsets, miti-
gation offsets, and alternative compliance with reasonably avail-
able control technology (RACT) or SIP requirements. As has
been the commission’s practice, the proposed language would
add the use of emission credits for netting only by the original
applicant if the emission credits have not been previously sold
or otherwise used and would also allow for emission credits to
be used for other provisions as allowable within the guidelines
of local, state, and federal laws. The proposed section would
allow MERCs to be used as offsets, mitigation offsets, alterna-
tive compliance with RACT or SIP requirements, compliance with
fleet requirements as allowed by the Texas Clean Fleet Program
Requirements for Motor Vehicle Fleets, or other provisions as al-
lowed within the guidelines of local, state, and federal laws. The
requirements for compliance with §117.570, Trading, except for
the equations for determining 30-day rolling average emission
limits, would be changed to allow for emission reduction calcu-
lations in accordance with the methodology of this new division.
These revisions would replace the former equations previously
located in §117.570. The equations for calculating 30-day rolling
average emission limits would be relocated from §117.570 to this
section. The procedure for notifying the commission of the intent
to use emission credits in accordance with 30 TAC Chapter 114,
Control of Air Pollution from Motor Vehicles, §115.950, Emis-
sions Trading, and §117.570 and any other commission rules
would be revised to require the submittal of the EC-3 Form. The
timelines for the review of this submittal would be removed from
the rule language, revised, and included in the Emission Bank-
ing and Trading Program Technical Guidance Package. As previ-
ously required in §101.29, an additional 10% of emission credits
would be retired as an environmental contribution. The proposed
section would state that the user of credits shall submit an EC-3
Form along with the emission credit certificates when using the
credits as offsets in accordance with 30 TAC Chapter 116, Di-
vision 7, Emission Reductions: Offsets, or for alternative com-
pliance with 30 TAC Chapters 114, 115, or 117. The procedure
for transfer would be revised to require emission credit certifi-
cate owners to submit an EC-4 Form, including the sale price, to
the agency prior to the transfer. Transfers would only be consid-
ered final after the executive director has completed the trans-
action. This is a change to the existing language in §101.29,
which requires notification within 30 days of the transfer. As cur-
rently stated in §101.29, the proposed section would state that
the emission credits may be withdrawn from the registry at any
time prior to the expiration date of the credit, and that emission
reductions which have been certified as credits and have expired
may still be used by the original owner for netting in accordance
with §116.150. The proposed section would require applicants
requiring offsets for a new source review permit to identify the
credits at the time of permit issuance and to provide the original
emission credit certificate prior to operation. It should be noted
that emission credits will be evaluated to ensure that they are
surplus at the time of use. The proposed section would require
that any other uses of credits be approved by the executive direc-
tor prior to commencement of the intended use. Rule language
is proposed which would allow an applicant to file a motion of re-
consideration with the executive director within 60 days of deny-
ing a use of emission credits.

The proposed new §101.304 would require the executive direc-
tor to perform an audit of the emission reduction program within
three years of the effective date of the new division and every

PROPOSED RULES August 25, 2000 25 TexReg 8141



three years thereafter. The audit would evaluate the timing of
credit generation and use, the impact of the program on the SIP,
availability and cost of credits, compliance by participants, and
any other elements chosen by the executive director.

DIVISION 3

The proposed new §101.350 would contain the definitions to be
used with Subchapter H, Emissions Credit Banking and Trad-
ing, Division 3, Mass Emission Cap and Trade Program. The
definition of "Allowance" would be the authorization to emit one
ton of NO

x
during a control period. The definition of "Autho-

rized account representative" would be the responsible person
who is authorized in writing, to transfer and otherwise manage
allowances. The definition of "Banked allowance" would be an
allowance which is not used to reconcile emissions in the desig-
nated year of allocation, but which is carried forward for up to one
year and noted in the compliance or broker account as banked.
The definition of "Broker" would be a person not required to par-
ticipate in the requirements of this division who opens an ac-
count under this division for the purpose of banking and trad-
ing allowances. The definition of "Broker account" would be
the account where allowances held by a broker are recorded.
Allowances held in a broker account may not be used to sat-
isfy compliance requirements for this division. The definition of
"Compliance account" would be the account where allowances
held by a source or multiple sources are recorded for the pur-
poses of meeting the requirements of this division. Sources not
under common ownership or control may have separate compli-
ance accounts. The definition of "Control period" would be the
12-month period beginning January 1 and ending December 31
of each year. The initial control period would begin January 1,
2002. The definition of "Level of activity" would be the amount
of activity at a source measured in terms of production, fuel use,
raw materials input, or other similar units that have a direct corre-
lation with the economic output and emission rate of the source
(i.e., mass emitted per unit of activity). The definition of "Per-
son" would be, for the purpose of issuance of allowances under
this division, an individual, a partnership of two or more persons
having a joint or common interest, a mutual or cooperative asso-
ciation, and a corporation.

The new section refers to the following predefined definitions:
"Houston/Galveston (HGA) ozone nonattainment area" as de-
fined in §101.1; and "Source" as defined in §101.1.

The proposed new §101.351 would state that the requirements
of Division 3 apply to all stationary NO

x
sources in the HGA

nonattainment area subject to the emission specifications under
§§117.106, 117.206, and 117.475 and that have a designed ca-
pacity to emit ten tons or more per year of NO

x
.

The proposed new §101.352 would state that allowances may
only be used to meet the requirements of Division 3 and cannot
be used to meet or exceed the limitations of any annual emis-
sion limitation authorized under Chapter 116, Subchapter B, any
applicable rule or law, or for netting purposes to avoid the ap-
plicability of federal and state new source review (NSR) require-
ments. The new section would require that each source subject
to this division shall hold a quantity of allowances in its compli-
ance account equal to or greater than its total emission of NO

x

emitted during the control period just ending. The cap and trade
program would begin January 1, 2002. Beginning February 1,
2003, each source would be required to hold the amount of al-
lowance it used in the previous year’s control period. The new
section would allow unused allowances to be banked as ERCs
provided that an enforceable and permanent reduction of annual

allowances is approved by the executive director, and all applica-
ble requirements of Divisions 1 or 4 of Chapter 101, Subchapter
H are met. The new section states that allowances may be simul-
taneously used to satisfy offset requirements for new or modified
sources subject to federal nonattainment NSR requirements as
provided in Chapter 116, Division 7 but not for netting require-
ments. The new section states that all allowances would be al-
located, transferred, or used as whole allowances and that one
compliance account shall be used for multiple sources located
at the same property and under common ownership or control.
The new section states that an allowance would not constitute a
security or a property right. The commission would maintain a
registry of the allowances in each compliance account. The reg-
istry would not contain proprietary information. Requests for in-
formation identified as proprietary when submitted to the agency
would be subject to the procedures set out in the Texas Public
Information Act.

The proposed new §101.353 describes how allowances will be
allocated to individual sources. Initially, for any source operating
prior to January 1, 1997, allowances will be based on its actual
level of activity averaged over 1997, 1998, and 1999 multiplied by
the higher of the source’s actual emission factor averaged over
1997, 1998, and 1999 (not to exceed any applicable regulatory
or permit limit) or the source’s emission factor listed in Chapter
117. For a source not operating prior to January 1, 1997, but
operating prior to January 1, 2000, allowances will be equal to
the source’s actual level of activity averaged over the most re-
cent two consecutive calendar years (not to exceed any appli-
cable regulatory or permit limit) multiplied by the higher of the
source’s actual emission factor averaged over the most recent
two consecutive calendar years (not to exceed any applicable
regulatory or permit limit) or the source’s emission factor listed
in Chapter 117. For a source authorized under Chapter 106 or
116 but not operating prior to January 1, 2000, allowances will
be equal to the source’s authorized level of activity multiplied by
the higher of source’s authorized emission factor or the source’s
emission factor listed in Chapter 117. The purpose for using a
two- or three-year average, when available, is to limit the effect
of a year in which the activity level was uncharacteristically low
or high. The purpose for using the higher of the source’s ac-
tual or allowable emission factor or its emission factor as listed
in Chapter 117 is to prevent penalizing those sources already
emitting or authorized to emit at levels equal to or lower than
the requirements in Chapter 117. For the 2003 and 2004 con-
trol periods, a source’s allowances will be reduced each year by
one-third of the difference between its initial allocation in 2002
and calculated final allocation for 2005. For the 2005 and sub-
sequent control periods, allowances will be allocated based on
historical activity levels and emission factors as listed in Chapter
117 that are demonstrated necessary to reach attainment. The
section states that any new source which has submitted an ad-
ministratively complete application by January 2, 2001 will not be
allocated any allowances. These new sources will be required
to obtain allowances from other sources already participating in
the cap and trade program or by obtaining DERC or MDERC.
The section states that if a source emits more NO

x
than what

was held in the compliance account on January 31 following the
control period, that allocation of allowances for the next control
period will be reduced by the amount equal to the emission ex-
ceeding the compliance account plus an additional 10%. The
section states that allowances would be allocated by January 1
of each control period, beginning in 2002, and that the annual
allocation of allowances may be adjusted for any new SIP re-
quirement and that allowances may be added or subtracted from
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compliance accounts after reviewing the trading reports required
in §101.356 and the annual reporting requirements in §101.359.
Proposed language would allow the executive director to deviate
from the allocation methodology in extenuating circumstances.

The proposed new §101.354 describes how allowances will be
subtracted out of compliance accounts. The section states that
allowances are deducted in whole tons based on the source’s
level of activity during a control period and multiplied by the
source’s emission factor during the control period. The section
states that a source shall hold a quantity of allowances equal to
or greater than its actual NO

x
emissions by February 1 for the

preceding control period.

The proposed new §101.356 describes how allowances may be
traded and banked. Allowances may generally be banked for
future use or traded during the control period for which they are
allocated or the following control period. Any allowance not used
for compliance may be banked or traded for use in the following
control period, with the exception of unused allowances allocated
under proposed §101.353(a)(1)(C). The section states that al-
lowances that aren’t expired or used could be traded at any time
after they have been allocated. Only authorized account repre-
sentatives may trade allowances. Trade requests would be made
through the submittal of a completed form ECT-2. As part of the
application, the account representative shall report the price paid
per allowance. Trades would be completed through the executive
director and would be considered complete when the executive
director issues a letter finalizing the trade. This section would
allow for the use of discrete emission credits in accordance with
Chapter 101, Subchapter H, Division 4 in place of allowances for
compliance with Division 3. Currently, the proposed §101.356(d)
only allows NO

x
credits to be used as an alternative to allowances

under the mass cap and trade program. The commission is so-
liciting comments on how to address allowing certain VOC re-
ductions which produce equal or better ozone results in lieu of
NO

x
reductions for compliance with the cap.

The proposed new §101.358 states that if monitoring is required
of a source under a federal or state program, that monitoring
or other data shall be used to determine actual NO

x
emissions.

Sources not required to monitor shall calculate actual NO
x
emis-

sions using good engineering practices, including calculation
methodologies in general use and accepted in NSR permitting.

The proposed new §101.359 states that sources shall submit by
March 31 a completed ECT-1 detailing the amount of actual NO

x

emission for the preceding control period and shall include the
methods used in determining the NO

x
emissions and a summary

of all final trades.

The proposed new §101.360 states that all sources required to
participate in the cap and trade program would be required to
submit a completed ECT-3 certifying their historical level of ac-
tivity by June 30, 2001. This information will be used to calculate
each source’s allocations.

DIVISION 4

The proposed new §101.370 would contain the definitions to be
used within Subchapter H, Emissions Credit Banking and Trad-
ing, Division 4, Discrete Emission Credit Banking and Trading.
The definitions of "Activity," "Actual emissions," "Area Source,"
"Certified," "Emission Reduction Strategy," "Generator," "Perma-
nent," "Quantifiable," "Shutdown," and "Use period" were defined
in §101.29 and are proposed to be transferred unchanged to
§101.370.

The following definitions are proposed to be moved from §101.29
to this section and amended. "Applicable emission point" will be
revised to refer to the emission point generating an emission re-
duction or using an emission credit. This revision would allow
for consistency with the use of terms throughout the proposed
rule language. The definition of "Baseline" would be amended
to limit the emissions occurring prior to a reduction strategy to
levels not to exceed the most recent level of emissions reported
in the emission inventory used for SIP determinations. The def-
inition of "Baseline activity" would be amended to describe a
source’s actual level of activity based on actual data averaged
over any consecutive two calendar year period during the most
recent year of emissions inventory used for SIP determinations
or subsequent year(s). For sources in existence less than 24
months or not having two complete calendar years of data, a
shorter time period, not less than 12 months, may be considered
by the executive director. The definition of "Baseline emission
rate" would be amended to refer to the source’s rate of emissions
per unit of activity during the baseline activity period. The def-
inition of "Curtailment" would be amended to mean a reduction
in activity level at any stationary or mobile source. The definition
of "Discrete emission reduction credit" would be revised to be a
credible emission reduction that is created during a generation
period, quantified after the period in which emission reductions
are made, and expressed in tons. This change provides consis-
tency with the new terms and definitions of the proposed rules.
The definition of "Ozone season" would be revised to the portion
of the year when ozone monitoring is federally required to oc-
cur in a specific geographic area. "Protocol" would be amended
to refer to replicable and workable methods for mobile and sta-
tionary sources. The definition of "Real reduction" would mean a
reduction in which actual emissions are reduced as opposed to a
reduction in allowable emissions. "Surplus" would be amended
to refer to an emission reduction which is not otherwise required
of a source by any state or federal law, regulation, or agreed or-
der and is beyond the emissions level utilized for SIP determina-
tions. "User" would be amended to refer to the owner or operator
which acquires and uses emission credits to meet a regulatory
requirement, demonstrate compliance, or offset an emission in-
crease. "Use strategy" would be revised to refer to the use of
"emission credits" which is more consistent with the terms in the
proposed new rules.

The following new definitions are proposed for addition to
§101.370. "Baseline emissions" would be defined as the
source’s total actual emissions based on the baseline activity
and baseline emission rate. A "Discrete emission credit" would
be newly defined as a credible emission reduction such as a
"Discrete emission reduction credit" or "Mobile discrete emis-
sion reduction credit." A new definition of "Emission reduction"
would be added as an actual reduction of emissions from a
stationary or mobile area source. The "Generation period"
would be defined as the discrete period of time, not exceeding
12 months, over which a discrete emission reduction credit is
created. A "Mobile discrete emission reduction credit (MDERC
or discrete mobile credit)" would be defined as a credit that is
surplus, generated by a mobile source strategy. It is a creditable
emission reduction that is created during a generation period,
quantified after the period in which emissions reductions are
made, and expressed in tons. AMobile emissions "baseline" is
proposed to be mobile emissions which occur prior to a mobile
emission reduction strategy, considering all limitations required
by applicable state and federal regulations. A valid mobile
emission baseline could be calculated by either using measured
emissions of an appropriately-sized sample of the participating
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mobile sources using an approved EPA test procedure or by
using estimated emissions of the participating mobile sources
using the most recent edition of EPA’s mobile emissions factor
model or other applicable model. The baseline cannot be
higher than the emissions which are estimated in the SIP for
that vehicle. "Mobile source baseline activity" would be defined
as the mobile source’s level of activity during the applicable
mobile source baseline year. A definition for "Mobile source
baseline emissions" would be the source’s total actual mobile
source emissions based on the mobile source activity and
the mobile source emissions rate. "Most stringent allowable
emissions rate" would refer to the emission rate of a source,
considering all limitations required by applicable local, state,
and federal regulations. The term "Strategy activity" would
be the source’s level of activity during the discrete emission
reduction generation period and "Strategy emission rate" would
be the source’s emission rate during the discrete emission
reduction generation period. "Source" would be a point of
origin of air contaminants, whether privately or publically owned
or operated. Upon request of a source owner, the executive
director shall determine whether multiple processes emitting air
contaminants from a single point of emission will be treated as
a single source or multiple sources.

The proposed new §101.371 states that the purpose of Division
4 is to allow an operator of a source to generate and use discrete
emission credits. The wording of this section will be revised from
the previous language in §101.29 to refer to both DERSs and
MDERCs as discrete emission credits, unless the rule language
refers to specifically only one of these discrete emission credits.
This new section will also state that participation in the program
is voluntary.

The proposed new §101.372 would contain the general provi-
sions for the Discrete Emission Credit and Trading Program. The
wording of this section will be revised from the previous language
in §101.29 to refer to both DERCs and MDERCs as emission
credits, unless the rule language refers to only one of these
discrete emission credits. The section would specify to which
pollutants the program will apply and is unchanged from those
currently in §101.29. The section would state that DERCs and
MDERCs must be real, quantifiable, and surplus. The certifica-
tion requirements of a discrete emission credit would be revised
to only allow credits which have occurred after the most recent
year of emissions inventory used for SIP determinations and to
require the source’s annual emissions prior to the submittal of
the emission credit application to have been represented in the
emissions inventory of the most recent year of emissions inven-
tory used for SIP determinations. Rule language would be added
which prohibits emission credits certified as DERCs or MDERCs
from being recertified as emission credits under any other di-
vision within Subchapter H. The proposed section would allow
for stationary sources (including area sources), mobile sources,
and stationary sources (including area sources) associated with
agencies under §101.30 to be eligible to generate and use emis-
sion credits, if there are no permits under the same account num-
ber which contain a condition or conditions precluding the use of
emission credits. The proposed rule language will allow DERCs
and MDERCs to be available for use after the executive director
has received a notice of generation and the discrete emission
credits have been reviewed and deemed creditable. This is a
change from previous procedures where emission credits were
placed in the registry upon receipt of the notice and generation
and were not reviewed for credibility until a notice of intent to use
was received by the executive director. This change will allow

for the emission reduction program and the discrete emission
reduction program to operate on a more consistent basis. The
proposed section states that DERCs and MDERCs may be used
anytime after certification and do not expire. The geographic
scope will remain the same as currently stated in §101.29, except
the new rule language will allow for the trading and use of emis-
sion credits generated in other counties, states, or nations pro-
vided that a demonstration has been made and approved by the
executive director showing that the reduction in the area where
the credit was generated causes an improvement in air quality
in the county where the credit is used. As currently stated in
§101.29, the trading of discrete emission credits may be discon-
tinued by the executive director, in whole or in part, with commis-
sion approval. As currently stated in §101.29 for areas having
an ozone season less than 12 months, discrete emission credits
generated outside the ozone season may not be used during the
ozone season. The commission will maintain a registry that lists
all discrete emission credits available or used. The proposed
section would require the generator and user of discrete emis-
sion credits to maintain a copy of records for a minimum of five
years regarding the generation and use of credits. The records
shall include at a minimum the name, emission point, and facil-
ity identification number of each source using discrete reduction
credits, the amount of discrete reduction credits being used, and
the specific identification number of the credit being used. As
currently stated in §101.29, all information submitted with any
application to generate or use discrete emission credits may not
be submitted as confidential and discrete emission credits do not
constitute a property right. The proposed rules state that the ex-
ecutive director has the authority to prohibit either the generation
or the use of discrete reduction credits if the executive director
determines that the company has violated any of the require-
ments of the program or has abused the privileges provided by
the program. Rule language concerning the start date for the
discrete emission reduction program would be removed, since
this program is currently ongoing.

The proposed new §101.373 outlines the required protocols
of generating, calculating, certifying and registering, using,
and transferring discrete emission credits. This section will
require discrete emission credits, to be determined based on
established EPA protocols or when available, actual monitoring
results or calculated using good engineering practices. There
are no changes from the existing §101.29 regarding the various
means for generating discrete emission credits. The proposed
section would revise the equation for calculating the amount of
DERCs generated to use the lower of the baseline emission
rate or the most stringent emission rate. This revision will allow
for the correct calculation of DERCs if the baseline emission
rate was exceeding the emission rate required by local, state,
or federal requirements. As currently stated in §101.29, the
proposed section would require DERCs to be rounded down
to the nearest ton. The proposed section limits the generation
period for DERCs to five years. The proposed section would
not allow a source to generate discrete emission credits for any
emissions exceeding its allowable emission limit. The proposed
section deletes language from the existing §101.29 which
restricted reductions used for netting from being generated
as DERCs. The proposed section states what requirements
and data must be documented to calculate MDERCs. The
existing language located in §101.29 regarding registration and
certification of emission credits would remain the same and
would be relocated to this proposed section. The proposed
section would add language detailing what information, at
a minimum, would be required to generate mobile discrete

25 TexReg 8144 August 25, 2000 Texas Register



emission credits. The information, which is to be submitted
on DEC-1 Form, includes the information necessary for the
executive director to review the application in accordance with
the proposed rules and to properly administer the program. It
should be noted that, for continuing credits, each application
will be reviewed for creditability at the time of submittal in
addition to the time of strategy implementation. Although it
has always been the accepted practice, the proposed new rule
language specifically states that discrete emissions credits will
be determined and certified to the nearest ton. The proposed
section would include new language regarding the review of
discrete emission reduction registrations for credibility upon
receipt and that applicants being denied registration of discrete
emission credits would be notified of such denial in writing.
The proposed section states that discrete emission credits will
be reviewed and certified based on actual monitoring data,
EPA methodology, or other commission approved protocols.
In addition, rule language is added which states that discrete
emission credits will be deposited in the registry and will be
available for use until they are used, withdrawn, or expire.
The proposed compliance and burden language is essentially
the same as currently stated in §101.29. The user would be
responsible for ensuring that the discrete emission credits are
certified and certification, by the executive director, does not
relieve the user on any other responsibilities. There are no
proposed changes to the existing §101.29 language regarding
what discrete emissions can or cannot be used for; however,
the language would be reorganized into subparagraphs which
state what the discrete emission credits can be used for and
a subparagraph which states what they cannot be used for.
The proposed language would relocate the equations which
provide flexibility to the 30-day rolling average emission limits,
and the new maximum daily emission limit for source caps as
defined in Chapter 117. The commission proposes to change
the equation used to calculate the amount of discrete emission
credits needed to demonstrate compliance or meet a regulatory
requirement to be consistent with the terms proposed for this
division, and to add language which would be consistent with
the procedures and methodologies proposed within this division.
The equations for calculating 30-day rolling average emission
limits would be relocated to this section unmodified. There are
no changes proposed to the existing requirements for additional
credits needed as compliance margins or for environmental
contributions. As previously stated in §101.29, the calculated
discrete emission credits will be rounded up to the nearest
ton and the user must retire 10% more than are needed. The
amount of discrete emission credits needed for NSR offsets
would remain equal to the quantity of tons needed to achieve
the maximum allowable emission level set in the user’s NSR
program. As previously stated in §101.29, discrete emission
credits which are not used during the use period would remain
surplus and available for use or transfer by the holder. As
previously stated in §101.29, a notice of intent to use the DEC-2
Form would be submitted to inform the executive director of the
intent to use discrete emission credits. The information required
to be submitted on the DEC-2 Form would remain the same
as previously stated in §101.29. The proposed section would
include a list of the required information to be submitted when
a mobile source user intends to use discrete emission credits.
The proposed language listing the requirements for a user to
notify the executive director of actual discrete emission credit
use would remain the same as previously stated in §101.29 with
the exception of added language requiring the user to submit
the information on a DEC-3 Form. The proposed language

regarding compliance burden and enforcement for discrete
emission credit users would remain the same as previously
stated in §101.29.

The proposed new §101.374 is a relocation, and there will be
no wording changes to previously existing language in §101.29,
concerning auditing of the DERC program.

FISCAL NOTE: COST TO STATE AND LOCAL GOVERNMENT

John Davis, Technical Specialist with Strategic Planning and Ap-
propriations, has determined for each year of the first five-year
period the proposed amendments are in effect, there will be fis-
cal implications which are not anticipated to be significant for any
single unit of state or local government as a result of administra-
tion or enforcement of the proposed amendments.

The proposed amendments would consolidate existing re-
quirements for generating, using, banking, and trading ERCs,
MERCs, DERCs, and MDERCs into two separate programs.
The section containing the original program would be repealed.
The two programs would be grouped under two divisions.
Division 1, Credit Banking and Trading, would handle ERC and
MERC issues. Division 4, Discrete Emission Credit Banking
and Trading, would handle DERC and MDERC issues. The
creation of two separate programs would facilitate improved
management and control of the programs. The proposed
amendments would update definitions, make administrative
changes to Divisions 1 and 4, and should provide flexibility
and potential cost savings in planning and determining the
most economical mix of the application of emission control
technology with the use of emission credits to meet emission
reduction requirements.

In addition to creating Divisions 1 and 4, the proposed amend-
ments would create Division 3, The Mass Emission Cap and
Trade Program. This program would implement and manage a
mandatory annual NO

x
emission cap, phased-in between Jan-

uary 1, 2002 to January 1, 2005, on all existing and new sta-
tionary sources located in the HGA ozone nonattainment area
consisting of: Brazoria, Chambers, Fort Bend, Galveston, Har-
ris, Liberty, Montgomery, and Waller Counties. The NO

x
emis-

sion cap only affects sources in the HGA that have the capac-
ity to emit ten tons of NO

x
or more per year, and that have SIP

emission requirements. Examples of equipment and processes
at sources that would be affected by the proposed amendments
include: electric utility boilers and stationary gas turbines; ICI
boilers and stationary gas turbines; duct burners used in turbine
exhaust ducts; process heaters and furnaces; stationary inter-
nal combustion engines; fluid catalytic cracking units (including
catalyst regenerators and carbon monoxide (CO) boilers and fur-
naces); pulping liquor recovery furnaces; lime kilns; lightweight
aggregate kilns; heat treating and reheat furnaces; magnesium
chloride fluidized bed dryers; incinerators; and BIF units. The
agency would allocate to a source a number of allowances (NO

x

emissions in tons) which a source would be allowed to emit dur-
ing the calendar year. The source is not allowed to exceed this
number of allowances granted unless they obtain additional al-
lowances from another facility’s surplus allowances. Allowance
trading should provide flexibility and potential cost savings in
planning and determining the most economical mix of the appli-
cation of emission control technology with the purchase of other
facility’s surplus allowances to meet emission reduction require-
ments.

The commission is required to submit a new SIP revision by the
end of 2000 which will bring the HGA into attainment by 2007.
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The plan sets forth a control strategy that provides emission re-
ductions necessary for attainment and maintenance of the na-
tional standards.

There will be fiscal impacts to state and local government facil-
ities if they elect to participate in the voluntary programs under
Division 1 and 4 programs; however, the total number of state or
local government sites affected by these provisions is unknown.
Division 1 covers facilities in nonattainment counties and Division
4 covers facilities statewide. The costs associated with participa-
tion in Division 1 and 4 programs would result from the purchase
of emission credits and would be dependent on the market value
of the emission credits. The current cost of credits in the HGA
ranges from $750 per ton for DERCs/MDERCs to $3,600 per ton
per year for ERCs/MERCs. Actual costs will be dependent on
availability and demand. Total costs to state and local govern-
ment sites that elect to participate in Division 1 and 4 programs
will depend on the amount of emission credits purchased.

Although the total number is unknown, some of the approxi-
mately 6,000 pieces of equipment at sources in the HGA that
are affected by Division 3 provisions will be owned and operated
by state or local governments. The cost of allowances in sim-
ilar programs nationwide has ranged from approximately $500
to $5,000 per allowance (ton), depending on availability and de-
mand. Actual costs for allowances will be dependent upon mar-
ket demand and availability. The total cost to state and local
government sites will depend on the total number of allowances
purchased.

Most of the sources which will have to comply with the proposed
rules are currently subject to air permits and are already being in-
spected for compliance. Consequently, only a limited number of
additional facilities will need to be inspected for compliance with
the proposed amendments; therefore, there are no significant
fiscal implications for the agency as a result of implementation
of the proposed amendments.

PUBLIC BENEFIT AND COSTS

Mr. Davis has also determined for each of the first five years the
proposed amendments to Chapter 101 are in effect, the public
benefit anticipated as a result on implementing the amendments
will be the reduction of emissions of NO

x
in the HGA to a level

that will allow the area to meet the NAAQS for ozone.

The proposed amendments would consolidate existing re-
quirements for generating, using, banking, and trading ERCs,
MERCs, DERCs, and MDERCs into two separate programs.
The section containing the original program would be repealed.
The two programs would be grouped under two divisions.
Division 1, Credit Banking and Trading, would handle ERC and
MERC issues. Division 4, Discrete Emission Credit Banking
and Trading, would handle DERC and MDERC issues. The
creation of two separate programs would facilitate improved
management and control of the programs. The proposed
amendments would update definitions, make administrative
changes to Divisions 1 and 4, and should provide flexibility
and potential cost savings in planning and determining the
most economical mix of the application of emission control
technology with the use of emission credits to meet emission
reduction requirements.

In addition to creating Divisions 1 and 4, the proposed amend-
ments would create Division 3, The Mass Emission Cap and
Trade Program. This program would implement and manage a

mandatory annual NO
x

emission cap, phased in between Jan-
uary 1, 2002 to January 1, 2005, on all existing and new sta-
tionary sources located in the HGA ozone nonattainment area
consisting of: Brazoria, Chambers, Fort Bend, Galveston, Har-
ris, Liberty, Montgomery, and Waller Counties. The NO

x
emis-

sion cap only affects sources in the HGA that have the capac-
ity to emit ten tons of NO

x
or more per year, and that have SIP

emission requirements. Examples of equipment and processes
at sources that would be affected by the proposed amendments
include: electric utility boilers and stationary gas turbines; ICI
boilers and stationary gas turbines; duct burners used in turbine
exhaust ducts; process heaters and furnaces; stationary internal
combustion engines; fluid catalytic cracking units (including cat-
alyst regenerators and CO boilers and furnaces); pulping liquor
recovery furnaces; lime kilns; lightweight aggregate kilns; heat
treating and reheat furnaces; magnesium chloride fluidized bed
dryers; incinerators; and BIF units. The agency would allocate
to a source a number of allowances (NO

x
emissions in tons)

which a source would be allowed to emit during the calendar
year. The source is not allowed to exceed this number of al-
lowances granted unless they obtain additional allowances from
another facility’s surplus allowances. Allowance trading should
provide flexibility and potential cost savings in planning and de-
termining the most economical mix of the application of emission
control technology with the purchase of other facility’s surplus al-
lowances to meet emission reduction requirements.

There will be fiscal impacts to persons and businesses if they
elect to participate in the voluntary programs under Division 1
and 4 programs; however, the total number private entities af-
fected by these provisions is unknown. Division 1 covers facil-
ities in nonattainment counties and Division 4 covers facilities
statewide. The costs associated with participation in Division 1
and 4 programs would result from the purchase of emission cred-
its and would be dependent on the market value of the emission
credits. The current cost of credits in the HGA area ranges from
$750 per ton for DERCs/MDERCs to $3,600 per ton per year
for ERCs/MERCs. Actual costs will be dependent on availability
and demand. Total costs to persons and businesses that elect
to participate in Division 1 and 4 programs will depend on the
amount of emission credits purchased.

There are approximately 6,000 pieces of equipment at sources in
the HGA that are affected by Division 3 provisions, some of which
will be owned and operated by persons and businesses. The
cost of allowances in similar programs nationwide has ranged
from approximately $500 to $5,000 per allowance (ton), depend-
ing on availability and demand. Actual costs for allowances will
be dependent upon market demand and availability. The total
cost to persons and businesses will depend on the total number
of allowances purchased.

SMALL AND MICRO-BUSINESS ASSESSMENT

Adverse fiscal implications are not anticipated for small or mi-
cro-businesses as a result of administration or enforcement of
the proposed amendments. Under the proposed amendments,
small or micro-businesses electing to participate in the program
established by Divisions 1 and 4 would pay the same unit cost
for emission credits as other participants. There is no feasi-
ble way to reduce the unit costs for small businesses. How-
ever, participation in this portion of the program is voluntary. Un-
der the Mass Emissions Cap and Trade Program as established
by Division 3, small or micro-businesses located in the HGA
would pay the same unit costs for the purchase of allowances
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as other businesses. Of the 6,000 identified pieces of equip-
ment at sources in the HGA, some will be owned and operated
by small or micro-businesses. Examples of likely equipment at
sources operated by small or micro-businesses include boilers,
process heaters, and internal combustion engines. The rules
exempt sources which emit less than ten tons per year. There
is no feasible way to further reduce the impact of the proposed
amendments for small businesses.

DRAFT REGULATORY IMPACT ASSESSMENT

The commission has reviewed the proposed rulemaking in light
of the regulatory analysis requirements of Texas Government
Code, §2001.0225. Proposed Divisions 1 and 4 create a volun-
tary mechanism which provides regulatory flexibility for compli-
ance with state and federal emission limitations and do not add
mandatory regulatory requirements or required costs. The pro-
posed Division 3 would affect owners and operators of new and
existing stationary sources emitting NO

x
subject to §§117.106,

117.206, and 117.475 requirements in the HGA nonattainment
area. The commission has determined the proposed rulemak-
ing in Division 3 of Chapter 101 meets the definition of a "ma-
jor environmental rule" as defined in Texas Government Code,
§2001.0225, but proposed rulemaking in Divisions 1 and 4 is
not. "Major environmental rule" means a rule, the specific intent
of which, is to protect the environment or reduce risks to human
health from environmental exposure, and that may adversely af-
fect in a material way the economy, a sector of the economy, pro-
ductivity, competition, jobs, the environment, or the public health
and safety of the state or a sector of the state. Existing sources
would be limited to NO

x
emission levels under an emissions cap

based on historical operating data and source specific emission
rates determined by Chapter 117. New stationary sources would
be required to identify a source(s) of allowances equal to allow-
able emissions prior to commencing operation. All sources sub-
ject to this division would be required to hold a quantity of al-
lowances in their compliance account by January 31 following
the end of a control period, which is equal to or greater than
the total emissions from the preceding control period. The cost
of allowances in similar programs nationwide has ranged from
approximately $500 to $5,000 per allowance (ton), depending
on availability and demand. Actual costs in the HGA nonattain-
ment area will be dependent upon market demand and avail-
ability. The commission is proposing these sections as part of
a strategy to reduce and permanently cap emissions of NO

x
to

a level which would allow the HGA nonattainment area to attain
the NAAQS for ozone. In addition, Texas Government Code,
§2001.0225, only applies to a major environmental rule, the re-
sult of which is to: 1.) exceed a standard set by federal law, un-
less the rule is specifically required by state law; 2.) exceed an
express requirement of state law, unless the rule is specifically
required by federal law; 3.) exceed a requirement of a delega-
tion agreement or contract between the state and an agency or
representative of the federal government to implement a state
and federal program; or 4.) adopt a rule solely under the general
powers of the agency instead of under a specific state law. This
rulemaking is not subject to the regulatory analysis provisions of
§2001.0225(b), because the proposed rule does not meet any
of the four applicability requirements. Specifically, the emission
banking and trading requirements within this proposal were de-
veloped in order to meet the ozone NAAQS set by the EPA under
the Federal Clean Air Act (FCAA), §7409, and therefore meet
a federal requirement. Provisions of 42 USC, §7410, require
states to adopt a SIP which provides for "implementation, main-
tenance, and enforcement" of the primary NAAQS in each air

quality control region of the state. While §7410 does not require
specific programs, methods, or reductions in order to meet the
standard, state SIPs must include "enforceable emission limita-
tions and other control measures, means or techniques (includ-
ing economic incentives such as fees, marketable permits, and
auctions of emissions rights), as well as schedules and timeta-
bles for compliance as may be necessary or appropriate to meet
the applicable requirements of this chapter," (meaning Chapter
85, Air Pollution Prevention and Control). It is true that 42 USC
does require some specific measures for SIP purposes, like the
inspection and maintenance program, but those programs are
the exception, not the rule, in the SIP structure of 42 USC. The
provisions of 42 USC recognize that states are in the best posi-
tion to determine what programs and controls are necessary or
appropriate in order to meet the NAAQS. This flexibility allows
states, affected industry, and the public, to collaborate on the
best methods for attaining the NAAQS for the specific regions in
the state. Even though 42 USC allows states to develop their
own programs, this flexibility does not relieve a state from devel-
oping a program that meets the requirements of §7410. Thus,
while specific measures are not generally required, the emission
reductions are required. States are not free to ignore the require-
ments of §7410 and must develop programs to assure that the
nonattainment areas of the state will be brought into attainment
on schedule.

The requirement to provide a fiscal analysis of proposed regu-
lations in the Texas Government Code was amended by Senate
Bill 633 (SB 633) during the 75th Legislative Session, 1999. The
intent of SB 633 was to require agencies to conduct a regulatory
impact analysis (RIA) of extraordinary rules. These are identified
in the statutory language as major environmental rules that will
have a material adverse impact and will exceed a requirement
of state law, federal law, or a delegated federal program, or are
adopted solely under the general powers of the agency. With
the understanding that this requirement would seldom apply, the
commission provided a cost estimate for SB 633 that concluded
"based on an assessment of rules adopted by the agency in the
past, it is not anticipated that the bill will have significant fiscal
implications for the agency due to its limited application." The
commission also noted that the number of rules that would re-
quire assessment under the provisions of the bill was not large.
This conclusion was based, in part, on the criteria set forth in the
bill that exempted proposed rules from the full analysis unless
the rule was a major environmental rule that exceeds a federal
law. As previously discussed, 42 USC does not require specific
programs, methods, or reductions in order to meet the NAAQS;
thus, states must develop programs for each nonattainment area
to ensure that area will meet the attainment deadlines. Because
of the ongoing need to address nonattainment issues, the com-
mission routinely proposes and adopts SIP rules. The legisla-
ture is presumed to understand this federal scheme. If each rule
proposed for inclusion in the SIP was considered to be a major
environmental rule that exceeds federal law, then every SIP rule
would require the full RIA contemplated by SB 633. This con-
clusion is inconsistent with the conclusions reached by the com-
mission in its cost estimate and by the Legislative Budget Board
(LBB) in its fiscal notes. Since the legislature is presumed to
understand the fiscal impacts of the bills it passes, and that pre-
sumption is based on information provided by state agencies and
the LBB, the commission believes that the intent of SB 633 was
only to require the full RIA for rules that are extraordinary in na-
ture. While the SIP rules will have a broad impact, that impact
is no greater than is necessary or appropriate to meet the re-
quirements of the FCAA. For these reasons, rules proposed for
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inclusion in the SIP fall under the exception in Texas Government
Code, §2001.0225(a), because they are required by federal law.
The commission performed photochemical grid modeling which
predicts that NO

x
emission reductions, such as those required

by these rules, will result in reductions in ozone formation in the
HGA ozone nonattainment area. This rulemaking does not ex-
ceed an express requirement of state law. This rulemaking is
intended to obtain NO

x
emission reductions which will result in

reductions in ozone formation in the HGA ozone nonattainment
area and help bring HGA into compliance with the air quality
standards established under federal law as NAAQS for ozone.
The rulemaking does not exceed a standard set by federal law,
exceed an express requirement of state law (unless specifically
required by federal law), or exceed a requirement of a delegation
agreement. The rulemaking was not developed solely under the
general powers of the agency, but was specifically developed
to meet the NAAQS established under federal law and autho-
rized under Texas Clean Air Act (TCAA), §§382.011, 382.012,
and 382.017 as well as under 42 USC, §7410(a)(2)(A).

The commission invites public comment on the draft regulatory
impact analysis.

TAKINGS IMPACT ASSESSMENT

The commission has completed a takings impact assessment
for the proposed rules. The following is a summary of that as-
sessment. These sections are proposed as part of a strategy to
reduce and permanently cap emissions of NO

x
to a level which

would allow the HGA nonattainment area to attain the NAAQS
for ozone. Promulgation and enforcement of the rules will not
burden private real property. The proposed new sections do not
affect private property in a manner which restricts or limits an
owner’s right to the property that would otherwise exist in the
absence of a governmental action. Additionally, the credits and
allowances created under these rules are not property rights.
Consequently, these proposed sections do not meet the defini-
tion of a takings under Texas Government Code, §2007.002(5).
Although the proposed rule revisions do not directly prevent a
nuisance or prevent an immediate threat to life or property, they
do prevent a real and substantial threat to public health and
safety, and partially fulfill a federal mandate under the FCAA,
§7410. Specifically, the emission limitations and control require-
ments within this proposal were developed in order to meet the
ozone NAAQS set by the EPA under the FCAA, §7409. States
are primarily responsible for ensuring attainment and mainte-
nance of the NAAQS once the EPA has established them. Un-
der the FCAA, §7410 and related provisions, states must sub-
mit, for approval by the EPA, SIPs that provide for the attainment
and maintenance of NAAQS through control programs directed
to sources of the pollutants involved. Therefore, the purpose of
the rule proposal is to implement a NO

x
strategy which is neces-

sary for the HGA area to meet the air quality standards estab-
lished under federal law as NAAQS. Consequently, the exemp-
tion which applies to these proposed rules is that of an action
reasonably taken to fulfill an obligation mandated by federal law.
Therefore, these proposed revisions will not constitute a takings
under Texas Government Code, Chapter 2007.

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW

The commission has determined the proposed rulemaking re-
lates to an action or actions subject to the Texas Coastal Man-
agement Program (CMP) in accordance with the Coastal Co-
ordination Act of 1991, as amended (Texas Natural Resources
Code, §§33.201 et seq.) , and the commission’s rules in 30 TAC

Chapter 281, Subchapter B, concerning Consistency with the
Texas Coastal Management Program. As required by 30 TAC
§281.45(a)(3) and 31 TAC §505.11(b)(2), relating to actions and
rules subject to the CMP, commission rules governing air pollu-
tant emissions must be consistent with the applicable goals and
policies of the CMP. The commission has reviewed this action for
consistency with the CMP goals and policies in accordance with
the regulations of the Coastal Coordination Council and has de-
termined that the proposed rules are consistent with the applica-
ble CMP goal expressed in 31 TAC §501.12(1) of protecting and
preserving the quality and values of coastal natural resource ar-
eas, and the policy in 31 TAC §501.14(q), which requires that the
commission protect air quality in coastal areas. If adopted, the
new sections will reduce and cap emissions of NO

x
in the HGA

nonattainment area to a level that would allow attainment of the
NAAQS for ozone. No new contaminants will be authorized by
these rules, and a reduction of NO

x
emissions should occur. In-

terested persons may submit comments on the consistency of
the proposed rule with the CMP during the public comment pe-
riod.

EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING
PERMIT PROGRAM

The proposed new sections under Divisions 1, 3, and 4, if
adopted, would become part of the state’s ozone attainment
strategy; therefore, these amendments would be submitted
as part of the SIP. As a result, the proposed sections and
any allowances allocated under these sections would become
applicable requirements under the federal operating permit
program.

ANNOUNCEMENT OF HEARINGS

The commission will hold public hearings on this proposal at the
following times and locations: September 18, 2000, 10:00 a.m.,
Lone Star Convention Center, 9055 Airport Road (FM 1484),
Conroe; September 18, 2000, 7:00 p.m., Lake Jackson Civic
Center, 333 Highway 332 East, Lake Jackson; September 19,
2000, 10:00 a.m. and 7:00 p.m., George Brown Convention
Center, 1001 Avenida de Las Americas, Houston; September
20, 2000, 9:00 a.m., VFW Hall, 6202 George Bush Drive, Katy;
September 20, 2000, 6:00 p.m., East Harris County Community
Center, 7340 Spencer, Pasadena; September 21, 2000, 10:00
a.m., Southeast Texas Regional Airport Media Room, 6000 Air-
line Drive, Beaumont; September 21, 2000, 2:00 p.m., Amar-
illo City Commission Chambers, City Hall, 509 East 7th Avenue,
Amarillo; September 21, 2000, 6:00 p.m., Charles T. Doyle Con-
vention Center, 21st Street at Phoenix Lane, Texas City; Septem-
ber 22, 2000, 10:00 a.m., Dayton High School, 2nd Floor Lecture
Room, 3200 North Cleveland Street, Dayton; El Paso City Coun-
cil Chambers, 2 Civic Center Plaza, 2nd Floor, El Paso; Septem-
ber 22, 2000, 2:00 p.m., North Central Texas Council of Govern-
ments, 2nd Floor Board Room, 616 Six Flags Drive, Suite 200,
Arlington; and September 25, 2000, 10:00 a.m., Texas Natural
Resource Conservation Commission, 12100 North I-35, Build-
ing E, Room 201S, Austin. The hearings are structured for the
receipt of oral or written comments by interested persons. Regis-
tration will begin one hour prior to each hearing. Individuals may
present oral statements when called upon in order of registra-
tion. A four-minute time limit will be established at each hearing
to assure that enough time is allowed for every interested person
to speak. Open discussion will not occur during each hearing;
however, agency staff members will be available to discuss the
proposal one hour before each hearing, and will answer ques-
tions before and after each hearing.
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Persons with disabilities who have special communication or
other accommodation needs, who are planning to attend the
hearings, should contact the Office of Environmental Policy,
Analysis, and Assessment at (512) 239-4900. Requests should
be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Written comments may be submitted to Heather Evans, Office of
Environmental Policy, Analysis, and Assessment, MC 206, P.O.
Box 13087, Austin, Texas 78711-3087, faxed to (512) 239-4808,
or emailed to siprules@tnrcc.state.tx.us. All comments should
reference Rule Log Number 1998-089-101-AI. Comments must
be received by 5:00 p.m., September 25, 2000. For further infor-
mation, please contact Matthew R. Baker at (512) 239-1091 or
Beecher Cameron at (512) 239-1495.

SUBCHAPTER A. GENERAL RULES
30 TAC §101.29

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Natural Resource Conservation Commission or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

STATUTORY AUTHORITY

The repeal is proposed under the Texas Health and Safety
Code, TCAA, §382.011, which authorizes the commission to
control the quality of the state’s air; §382.012, which authorizes
the commission to develop a plan for control of the state’s air;
§382.017, which provides the commission the authority to adopt
rules consistent with the policy and purposes of the TCAA, and
42 United States Code, §7410(a)(2)(A), which requires SIPs
to include enforceable emission limitations and other control
measures or techniques, including economic incentives such as
fees, marketable permits, and auction of emission rights.

The proposed repeal implements TCAA, §382.011, General
Powers and Duties; §382.012, State Air Control Plan; and
§382.017, Rules.

§101.29. Emission Credit Banking and Trading.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005653
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 239-4808

♦ ♦ ♦
SUBCHAPTER H. EMISSIONS BANKING
AND TRADING
DIVISION 1. EMISSION CREDIT BANKING
AND TRADING
30 TAC §§101.300-101.304

STATUTORY AUTHORITY

The new sections are proposed under the Texas Health and
Safety Code, TCAA, §382.011, which authorizes the commission
to control the quality of the state’s air; §382.012, which autho-
rizes the commission to develop a plan for control of the state’s
air; §382.017, which provides the commission the authority to
adopt rules consistent with the policy and purposes of the TCAA,
and United States Code, §7410(a)(2)(A), which requires SIPs to
include enforceable emission limitations and other control mea-
sures or techniques, including economic incentives such as fees,
marketable permits, and auction of emission rights.

The proposed new sections implement TCAA, §382.011, Gen-
eral Powers and Duties; §382.012, State Air Control Plan; and
§382.017, Rules.

§101.300. Definitions.
The following words and terms, when used in this division, shall have
the following meanings, unless the context clearly indicatesotherwise.

(1) Activity--The amount of activity at a source measured
in terms of production, use, raw materials input, vehiclemiles traveled
(VMT), or other similar units that have a direct correlation with the
economic output and emission rateof thesource(i.e., massemitted per
unit of activity).

(2) Actual emissions--Actual emissions as of a particular
date shall equal the total emissions during the selected time period,
using the unit’s actual daily operating hours, production rates, types
of materials processed, stored, or combusted during the selected time
period.

(3) Applicable emission point--The source which is either
generating an emission reduction or using an emission credit.

(4) Area source--Any source included in the agency emis-
sions inventory under the area source category.

(5) Baseline--Emissionsthat occur prior to an emission re-
duction strategy, considering all limitationsrequired by applicablestate
and federal regulations. The baseline may not exceed the quantity of
emissionsreported in the most recent year of emissions inventory used
for state implementation plan (SIP) determinations.

(6) Baseline activity--The source’s level of activity based
on the unit’ sactual daily operating hours, production rates, or types of
materials processed, stored, or combusted averaged over any consec-
utive two calendar year period following or including the most recent
year of emissions inventory used for SIPdeterminations or subsequent
year(s) which precedetheemission reduction strategy or credit use pe-
riod. For sources in existence less than 24 months or not having two
complete calendar years of activity data, a shorter time period of not
less than 12 months may be considered by the executive director.

(7) Baseline emission rate (BER)--The source’s rate of
emissions per unit of activity during the baseline activity period.

(8) Baseline emissions--The source’s total actual emis-
sions based on the product of baseline activity and BER.

(9) Certified--Any emission reduction that isdetermined to
be creditable upon review and approval by the executive director.

(10) Curtailment--A reduction in activity level at any sta-
tionary or mobile source.

(11) Emission Credit--An emission reduction credit (ERC)
or mobile emission reduction credit (MERC).

(12) Emission Reduction--An actual reduction of emis-
sions from a stationary or mobile source.
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(13) Emission reduction credit (ERC)--A certified emis-
sion reduction that is created by eliminating future emissions, quanti-
fied during or beforetheperiod in which emission reductionsaremade,
and expressed in tons per year.

(14) Emission reduction strategy--The method imple-
mented to reduce the source’s emissions which are surplus.

(15) Generator--Theowner or operator of asourcethat cre-
ates an emission reduction.

(16) Mobileemissionsbaseline--Mobileemissionsthat oc-
cur prior to a mobile emission reduction strategy, considering all lim-
itations required by applicable state and federal regulations. A valid
mobile emission baseline can be calculated by either using measured
emissions of an appropriately sized sample of the participating mobile
sources using an approved EPA test procedure or by using estimated
emissionsof theparticipating mobilesourcesusingthemost recent edi-
tion of EPA’s on-road or non-road mobile emissions factor models, or
other model as applicable. To ensure that mobile credits are surplus,
mobile source baseline emissions estimates for each year of the pro-
posed mobile source control program must be the same as, or lower
than, those used, or proposed to be used, in the SIP in which the con-
trol program is proposed.

(17) Mobile emission reduction credit (MERC or mobile
credit)--A credit representing the amount of emission reductions from
a mobile source strategy. These emission reductions are voluntary and
must be in addition to compliance with requirements of state and fed-
eral regulations. MERCs are any enforceable, permanent, and quan-
tifiableemission reduction (exhaust and/or evaporative) generated by a
mobile source, which has been banked in accordance with the rules of
the commission. MERCs can be banked, purchased, traded, and sold
to meet clean air mandatesfor specified air programs, which can beap-
plied to theemission reduction obligationsof another air quality source
or to air quality attainment goals.

(18) Mobile source--On-road (highway) vehicles (e.g., au-
tomobiles, trucks and motorcycles) and non-road vehicles (e.g., trains,
airplanes, agricultural equipment, industrial equipment, construction
vehicles, off-road motorcycles, and marine vessels).

(19) Mobile source baseline activity--Will be based on an
estimate for each year for which the credits are to be generated. After
the initial year, the annual estimates should reflect:

(A) thechangein themobilesourceemissionsto reflect
any deterioration in theemission control performanceof theparticipat-
ing source;

(B) the change in the number of mobile sources result-
ing from normal retirement or attrition, and the replacement of retired
mobile sources with newer and/or cleaner mobile sources;

(C) the change in usage levels, hours of operation or
VMT in the participating population; and

(D) the change in the expected useful life of the partic-
ipating population.

(20) Mobile source baseline emission--The source’s total
actual mobile source emissions based on the product of mobile source
action and the mobile source emissions rate.

(21) Most stringent allowable emissions rate--The emis-
sion rate of asource, considering all limitationsrequired by applicable
local, state, and federal regulations.

(22) Ozone season--The portion of the year when ozone
monitoring is federally required to occur in a specific geographic area.

(23) Permanent--An emission reduction that islong-lasting
and unchanging for theremaining lifeof thesource. Such atimeperiod
must be enforceable.

(24) Protocol--A replicable and workable method of esti-
mating emission rates or activity levelsused to calculate the amount of
emission reduction generated or credits required for stationary or mo-
bile sources.

(25) Quantifiable--An emission reduction that can be mea-
sured or estimated with confidence using replicable methodology.

(26) Real reduction--A reduction in whichactual emissions
are reduced as opposed to a reduction in allowable emissions.

(27) Shutdown--The permanent cessation of an activity
producing emissions at a facility.

(28) Source--Asdefined in §101.1(90) of thistitle (relating
to Definitions).

(29) Surplus--An emission reduction that is not otherwise
required of a source by any local, state or federal law, regulation, or
agreed order.

(30) User--Theowner or operator of asource that acquires
and uses emission credits to meet a regulatory requirement, demon-
strate compliance, or offset an emission increase.

§101.301. Purpose.

The purpose of this division is to allow the operator of asourceto gen-
erate emission credits by reducing emissions beyond the level required
by any local, state, and federal regulation and to allow the operator of
another source to use these credits. Participation under this division is
strictly voluntary.

§101.302. General Provisions.

(a) Applicablepollutants. Reductionsof volatileorganic com-
pounds (VOCs) and nitrogen oxides (NO

x
) may qualify as emission

credits. Reductionsof other pollutantsdo not qualify asemission cred-
its under this division. Reductions of one pollutant may not be used
to meet the requirements of another pollutant, except at such time as
urban airshed modeling demonstrates that oneozone precursor may be
substituted for another.

(b) Emission reduction requirements.

(1) emission reduction credits (ERCs) are generated from
reductionsbeyond thoserequired. To becertified asan emission credit,
an emission reduction must be enforceable, permanent, quantifiable,
real, and surplus. The emission credit must be surplus at the time it is
created, as well as when it is used. The certified reduction must have
occurred after themost recent year of emissionsinventory used for state
implementation plan (SIP) determinations for VOC and NO

x
, and the

source’sannual emissionsprior to theemission credit application must
have been reported or represented in the emissions inventory used for
SIP determinations.

(2) mobile emission reduction credits (MERCs) are gener-
ated from reductions beyond those required, and derived from a cal-
culation of theannual differencebetween themobilesource emissions
baselineand theprojected emissionslevel after theMERCstrategy has
been put in place. To be certified as a MERC, an emission reduction
must be enforceable, permanent, quantifiable, real, and surplus. The
emission credit must besurplusat thetimeit iscreated, aswell aswhen
it isused. Thecertified reduction must haveoccurred after themost re-
cent year of emissions inventory used for SIPdeterminations for VOC
and NO

x
, themobile source’semissionsmust have been represented in

theemissionsinventory usedfor SIPdeterminations, and theapplicable
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mobile sources must have been included in the attainment demonstra-
tion baseline.

(3) Emission reductions from a source which are certified
asemission creditsunder thisdivision cannot berecertified in wholeor
in part as credits under another division within this subchapter.

(c) Eligiblesources. Thefollowing sourcesareeligibleto gen-
erate emission credits:

(1) stationary sources (including area sources);

(2) any mobile source;

(3) any stationary source (including area sources) or mo-
bile source associated with actions by federal agencies under §101.30
of this title (relating to Conformity of General Federal Actionsto State
Implementation Plans).

(d) Life of an emission credit.

(1) If an ERC is used prior to its expiration date, the ERC
is effective for the life of the applicable user source.

(2) Effective January 2, 2001, an ERC is available for use
for 60 monthsfrom the dateof theemission reduction except to the ex-
tent regulatory changesoccur after thedateof reduction that reducethe
certified amount or invalidatetheentirereduction for affected emission
points. ERCs certified or applied for prior to January 2, 2001 shall be
available for use for 120 months from the date of the emission reduc-
tion except to the extent regulatory changes occur after the date of the
emission reduction that reduce the certified amount or invalidate the
entire reduction for affected emission points.

(e) Geographic scope. Only emission reductions generated in
ozone nonattainment areas can be certified. The trading of emission
credits may be discontinued by the executive director in whole or in
part and in any manner, with commission approval, as a remedy for
problems resulting from trading in a localized area of concern. An
emission credit must be used in the nonattainment area in which it is
generated unless:

(1) a demonstration has been made and approved by the
executive director to show that the emission reductionsachieved in an-
other county, state, or nation providean improvement to the air quality
in the county of use; or

(2) the emission credit was generated in an ozone nonat-
tainment area which has an equal or higher nonattainment classifica-
tion than the ozone nonattainment area of use, and a demonstration
has been made and approved by the executive director to show that the
emissionsfromtheozonenonattainment areawheretheemission credit
isgenerated contribute to aviolation of thenational ambient air quality
standard in the ozone nonattainment area of use; or

(3) the user has obtained prior written approval of the ex-
ecutive director.

(f) Theregistry. All emission credit generators and usersmust
register with the executive director. A notice submitted by a generator
or user will be posted to the registry. The registry will assign a unique
number to each ton of emission reductionsgenerated. Theregistry will
maintain current listings of all credits available or used for each ozone
nonattainment area.

(g) Recordkeeping. The user must maintain a copy of all no-
ticesand backup information submitted to theregistry during, and for at
least two yearsafter, thebeginning of theuseperiod. Theuser must also
make such records available upon request to representatives of the ex-
ecutive director, EPA, and any local enforcement agency. The records
shall include, but not necessarily be limited to:

(1) the name, emission point number, and facility identifi-
cation number of each unit using emission credits;

(2) theamount of emission creditsbeing used by each unit;

(3) the specific number, name, or other identification of
emission credits used for each unit.

(h) Public information. All information submitted with a no-
tice or report regarding thenatureand quantity of emissionsassociated
with the use or generation of an emission credit is public information
and may not be submitted asconfidential. Any claim of confidentiality
for this type of information, or failure to submit all information, may
result in the rejection of the emission reduction. All non-confidential
notices and information regarding the generation, use, and availability
of emission creditsmay beobtained from the Office of Permitting, Re-
mediation, and Registration.

(i) Authorization to emit. An emission credit created under
this division is a limited authorization to emit VOC and/or NO

x
, unless

otherwisedefined, in accordancewith theprovisionsof thissection, the
Federal Clean Air Act, and the Texas Clean Air Act, aswell as regula-
tions promulgated thereunder. An emission credit does not constitute
a property right. Nothing in this division may beconstrued to limit the
authority of the commission or the EPA to terminate or limit such au-
thorization.

(j) Program participation. The executive director has the au-
thority to prohibit an organization from participating in emission credit
trading either asagenerator or user, if theexecutivedirector determines
that the organization has violated the requirements of the program or
abused the privileges provided by the program.

§101.303. Protocols.

(a) All source categories must use an EPA approved protocol
if one exists for the applicable source. If the source wants to deviate
from an EPA approved protocol, EPA approval is required before the
protocol can be used.

(b) If an EPA approved protocol does not exist, the following
applies.

(1) Emission reduction credits (ERC)--The amount of
emission credits in tons per year will be determined and certified
based on actual monitoring results, when available, or otherwise
calculated using good engineering practices including calculation
methodologies in general use in new source review (NSR) permitting.
The source must collect relevant data sufficient to characterize the
process emissions of the affected pollutant and the process activity
level for all representativephasesof sourceoperation during theperiod
under which emission credits are created or used.

(2) Mobile emission reduction credits (MERC)--The
amount of emission credits in tons per year will be determined
and certified based on actual monitoring results, when available, or
otherwise calculated using good engineering practices. The generator
must collect relevant data sufficient to characterize the process
emissions of the affected pollutant, and the process activity level for
all representative phases of mobile source operation during the period
under which mobile credits are created.

(c) Emission credit generation.

(1) ERCs may be generated using one of the following
methods or any other method that is approved by the executive
director:

(A) the permanent shutdown of a facility which causes
a loss of capability to produce emissions;
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(B) the installation and operation of pollution control
equipment which reduces emissions below the level required of the
emission source;

(C) a change in amanufacturing processwhich reduces
emissions below the level required of the emission source;

(D) the permanent curtailment in production, which re-
duces the source’s capability to produce emissions;

(E) pollution prevention projects that produce surplus
emission reductions.

(2) MERCs may be generated by any mobile source emis-
sion reduction strategy that creates actual mobile source emission re-
ductionsunder this rule, and subject to theapproval of thecommission.

(d) Emission credit calculation.

(1) The quantity of ERCs is determined by subtracting the
source’s new allowable emission limit (tons per year) from the emis-
sionsource’sbaselineemissions. Thesource’snew allowableemission
limit equals the enforceable emission limit for the applicable emission
point after the emission reduction strategy has been implemented.

(2) The quantity of MERCs must be calculated from the
annual difference between the mobile source emissions baseline and
the projected emissions level after the MERC strategy has been put in
place. The projected emissions must be based on the best estimate of
the actual in-use emissions of the replacement or substitute on-road
or non-road vehicles or transportation system. Any estimate of a pro-
jected annual mobile source emissions level based on an assumption
of reduced consumer serviceor transportation service would not be al-
lowed without the support of a convincing analytical justification of
the assumption. Emission baselines for quantifying MERCs should
include the following information and data as appropriate, but not be
limited to:

(A) the emission standard to which the mobile source
is subject or emission performance to which the mobile source is cer-
tified;

(B) the estimated or measured in-use emissions levels
per unit of use from all significant mobile source emissions sources;

(C) the number of mobile sources in the participating
group;

(D) the type or types of mobile sources by model year;

(E) the actual or projected activity level, hours of oper-
ation or miles traveled by type, and model year; and

(F) the projected remaining useful lifeof theparticipat-
ing group of mobile sources.

(3) Emission credits cannot be generated from a source if
theemissionshavebeen transferred from that sourceto another source.

(e) Emission credit registration and certification.

(1) Stationary sources with potential ERCs must submit an
ERC application (EC-1 Form), within 180 days of the implementation
of the emission reduction strategy to the Office of Permitting, Reme-
diation, and Registration (OPRR). Sources that have implemented a
strategy prior to the effective date of this rule, must submit an appli-
cation by June 1, 2001. Applications will be subjected to a review to
determine the credibility of the reductions. Reductions determined to
becreditablewill becertified by theexecutivedirector and an ERC cer-
tificate will be issued to the owner.

(2) Mobile sources with potential MERCs must submit an
emission credit application (EC-1 Form), within 180 days of imple-
mentation of the strategy to the OPRR if an obligation is exceeded, or
if it is clearly demonstrated that actual mobile emission reductions are
generated. Sources that have implemented a strategy prior to the ef-
fective date of this rule, must submit an application by June 1, 2001.
The commission will then issue a MERC certificate(s) to the person,
company, business, organization, or public entity generating the mo-
bile emission reduction, upon approval of the application. A MERC
certificate will be issued by the executive director which indicates the
total amount of certified emission credits, the quantity available on an
annual basis, and the date upon which the last annualized emission re-
duction expires.

(3) The application for a stationary source generator must
include thefollowing information, whereapplicable for either an ERC
or MERC, on the EC-1 Form for each pollutant reduced at each appli-
cable emission point:

(A) the name, address, county, telephone number, con-
tact person, permit or permit by rule numbers, account number of the
generator, and the unique facility identification number and emission
point number of the applicable emission points;

(B) the name of the owner and/or operator of thegener-
ator source;

(C) the date of the reduction;

(D) a complete description of the generation activity;

(E) for shutdown or permanent curtailment emission re-
duction strategies, anexplanation asto whether productionshifted from
the shut down facility to another facility in the same nonattainment
area;

(F) the amount of emission credits generated;

(G) for volatile organic compound (VOC) reductions, a
list of the specific compounds reduced;

(H) the baseline emission activity, baseline emission
rate, baseline total emissions, emissions inventory data from the most
recent year of emissions inventory used for state implementation plan
determinations and emissions inventory data for the two consecutive
years used to determine baseline activity for each applicable pollutant
and emission point;

(I) the most stringent emission rate and the most strin-
gent emission level for the applicable emission point, considering all
the local, state, and federal applicable regulatory requirements,

(J) acompletedescription of theprotocol used to calcu-
late the emission reduction generated;

(K) the actual calculations performed by the generator
to determine the amount of emission credits generated; and

(L) a statement that the emission reductions on which
the emission credits are based are real, surplus, and are based on an
eligible emission reduction strategy listed in subsection (c)(1) of this
section.

(4) The application for a mobile source strategy must in-
cludethefollowing information, whereapplicablefor either an ERC or
MERC, on the EC-1 Form for each pollutant reduced at each applica-
ble mobile source strategy:

(A) the name, address, county, telephone number, and
contact person;
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(B) the name of the owner and/or operator of thegener-
ator source;

(C) the date of the reduction;

(D) a complete description of the generation activity;

(E) the amount of emission credits generated;

(F) themobilesourcebaselineemission activity,mobile
source baseline emission rate, mobile source baseline total emissions,
and the mobile source strategy;

(G) a complete description of the protocol used to cal-
culate the emission reduction generated;

(H) the actual calculations performed by the generator
to determine the amount of emission credits generated; and

(I) a statement that the emission reductions on which
theemission creditsarebased arereal, surplus, and based on an eligible
emission reduction strategy that is prohibited.

(5) The applicant will be notified in writing if the execu-
tive director denies theemission credit application. Theapplicant may
submit a revised application at any time.

(f) Emission credit practices.

(1) Theamount of emission credits in tonsper year will be
determined and certified, to the nearest tenth of a ton per year.

(2) ERCs are based on EPA methodologies, when avail-
able, actual monitoring results, when available, or otherwisecalculated
using good engineering practices including calculation methodologies
in general use and accepted in NSR permitting. The executive direc-
tor shall have theauthority to inspect and request information to assure
that the emissions reductions have actually been achieved.

(3) MERCs will be determined and certified using:

(A) EPA methodologies, when available;

(B) actual monitoring results, when available;

(C) otherwise calculated using the most current EPA
MOBILE model or other model as applicable; or

(D) otherwise calculated using creditable emission re-
duction measurement or estimation methodologieswhich satisfactorily
address the analytical uncertainties of mobile source emissions reduc-
tion strategies.

(4) All emission credits are deposited in the registry and
reported as available credits by the Emissions Banking and Trading
Program until they are used, withdrawn, or expire.

(5) Compliance burden and enforcement.

(A) ERCs will be made enforceable by one of the fol-
lowing methods:

(i) amending or altering an NSR permit to reflect the
emission reduction and set a new maximum allowable emission limit;

(ii) voiding an NSR permit when an emission source
has been shut down;

(iii) registering on a PI-8 form the emission reduc-
tion and the new maximum allowable emission limit for any facility
which is authorized by a standard exemption or permit by rule;

(iv) registering on an OPCRE-1 Form the emission
reduction and the new maximum allowable emission limit for any fa-
cility which is not required to have apermit or qualifies for apermit by
rule; or

(v) obtaining an agreed order which setsanew max-
imum allowable emission limit for a facility which is not required to
have a permit or qualify for a permit by rule.

(B) MERCswill bemadeenforceableby oneof thefol-
lowing methods:

(i) by registering, on a commission-provided form
(MERC-1), that the MERCs are permanent, quantifiable, real, and sur-
plus; or

(ii) by obtaining an agreed order which sets a new
maximum allowable mobile source emission limits, which is not re-
quired to be implemented by a rule.

(6) Unless there are permits under the same commission
account number which contain a condition or conditions precluding
such use, ERCs may be used as the following:

(A) offsetsfor anew sourceor major modification to an
existing source;

(B) mitigation offsetsfor action by federal agenciesun-
der §101.30 of this title (relating to Conformity of General Federal Ac-
tions to State Implementation Plans);

(C) an alternative means of compliance with VOC and
NO

x
reduction requirementsasprovided in Chapter 115 of this title(re-

lating to theControl of Air Pollution from volatile organic compounds
(VOCs)) and Chapter 117 of this title (relating to the Control of Air
Pollution from Nitrogen Compounds);

(D) netting by the original applicant, if not used, sold,
or otherwise relied upon; or

(E) other provisions as allowable within the guidelines
of local, state, and federal laws.

(7) MERCs may only be used for the following purposes:

(A) an alternative means of compliance with VOC and
NO

x
reduction requirements as provided in Chapters 115 and 117 of

this title;

(B) complying with fleet requirements to the extent al-
lowed by the Texas Clean Fleet Program requirements for motor vehi-
cle fleets;

(C) providing offsets for a new major source or major
modifications;

(D) mitigation offsets for action by federal agenciesun-
der §101.30 of this title; or

(E) other provisions as allowable within the guidelines
of local, state, and federal laws.

(8) The calculation of the number of ERCs of MERCs
needed by the user for offsets or for compliance with Chapter 115 or
Chapter 117 of this title are as follows:

(A) for emission credits used as offsets, the method for
determining the number of emission creditsneeded by the user for off-
sets isprovided in §116.150 of this title (relating to New Major Source
or Major Modification in Ozone Nonattainment Area); or

(B) for emission creditsused ascompliancewith Chap-
ter 114, Chapter 115, or Chapter 117 of this title, the number of emis-
sion credits needed should be determined in accordance with the re-
quirements of this section plus an additional 10% to be retired as an
environmental contribution; or

(C) for emission credits used to comply with §117.210
of this title (relating to Source Cap) and §117.223 of this title (relating
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to SourceCap), sourcesmay reducetheamount of emission reductions
otherwise required by complying with the following equations instead
of the equations in §117.210(c)(1) and (2) and §117.223(b)(1) and (2)
of this title.
Figure: 30 TAC §101.303(f)(8)(C)

(D) emission reductions used as compliance with any
other applicable program should bedetermined in accordance with the
requirements of the appropriate chapter and section and must contain
at least 10% extra to be retired as an environmental contribution.

(9) Review schedule.

(A) For emission credits which are to be used for com-
pliance with the requirementsof Chapter 114, Chapter 115, or Chapter
117 of this title, the user must submit a Notice of Intent to Use, (EC-3
Form) at least 90 days prior to the planned utilization of the emission
credit. Emission credits may be utilized only after the executive direc-
tor grants approval of the notice of intent to use.

(B) For emission creditswhich areto be used as offsets
in accordance with Chapter 116 of this title, the user must submit a
Notice of Intent To Use Form (EC-3 Form), along with the emission
credit certificate when providing the emission credits as offsets.

(10) Emission creditsare freely transferable in wholeor in
part, andmay betraded or sold to anew owner any timebeforetheexpi-
ration dateof theemission credit. The EmissionsBanking and Trading
Program must be notified by means of an EC-4 Form prior to the trans-
fer. Theold certificatemust besubmitted to theregistry. Theexecutive
director will issue a new certificate to the emission credit purchaser
reflecting the emission credits purchased by the new owner, and a re-
vised certificate to the emission credit seller showing any remaining
emission credits available to the original owner. Emission credits may
betransferrable only after the executive director grantsapproval of the
transaction.

(11) Emission credits may be withdrawn from the registry
by the owner at any time prior to the expiration date of the credit and
may be held by the owner. Emission credits may still be used by the
original owner as an emission reduction for netting purposes after the
emission credits have expired, as provided in §116.150 of this title.

(12) Recording use of emission credits.

(A) Emission credits to be used as offsets in an NSR
permit must be identified prior to permit issuance. The original certifi-
cate must be submitted prior to operation.

(B) Use of emission credits for purposes other than
those specified in subparagraph (A) of this paragraph may not com-
menceuntil the user hasreceived approval from the executive director.
The user must also keep a copy of the emission credit certificate, the
notice, and all backup in accordance with §101.303(e) of this section.

(C) If the executive director denies the stationary
source’s use of emission credits, any person affected by the executive
director’ s decision may file a motion for reconsideration within 60
days of the denial. Notwithstanding the applicability provisions of
§50.31(c)(7) of this title (relating to Purpose and Applicability), the
requirements of §50.39 of this title (relating to Motion for Recon-
sideration) may apply. Only a person affected may file a motion for
reconsideration.

§101.304. Program Audits.

(a) No later than threeyearsafter theeffectivedateof thisdivi-
sion, and every three years thereafter, the executive director will audit
this program.

(b) The audit will evaluate the timing of credit generation and
use, the impact of theprogram on the state’s attainment demonstration
and the emissions of hazardous air pollutants, the availability and cost
of credits, compliance by the participants, and any other elements the
executive director may choose to include.

(c) The executive director will recommend measures to rem-
edy any problems identified in the audit. Thetrading of emission cred-
its may be discontinued by the executive director in part or in whole
and in any manner, with commission approval, as a remedy for prob-
lems identified in the program audit.

(d) Theaudit dataand resultswill becompleted and submitted
to the EPA and madeavailable for public inspection within six months
of the date the audit begins.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005654
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
DIVISION 3. MASS EMISSIONS CAP AND
TRADE PROGRAM
30 TAC §§101.350-101.354, 101.356, 101.358-101.360

STATUTORY AUTHORITY

The new sections are proposed under the Texas Health and
Safety Code, TCAA, §382.011, which authorizes the commission
to control the quality of the state’s air; §382.012, which autho-
rizes the commission to develop a plan for control of the state’s
air; §382.017, which provides the commission the authority to
adopt rules consistent with the policy and purposes of the TCAA,
and United States Code, §7410(a)(2)(A), which requires SIPs to
include enforceable emission limitations and other control mea-
sures or techniques, including economic incentives such as fees,
marketable permits, and auction of emission rights.

The proposed new sections implement TCAA, §382.011, Gen-
eral Powers and Duties; §382.012, State Air Control Plan; and
§382.017, Rules.

§101.350. Definitions.

The following words and terms, when used in this division, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Allowance - Theauthorization to emit oneton of nitro-
gen oxides (NO

x
) during a control period.

(2) Authorized account representative - The responsible
person who isauthorized, in writing, to transfer and otherwisemanage
allowances.

(3) Banked allowance - An allowance which is not used to
reconcile emissions in the designated year of allocation, but which is
carried forward for up to oneyear and noted in thecomplianceor broker
account as "banked."
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(4) Broker - A person not required to participate in the re-
quirements of this division who opens an account under this division
for the purpose of banking and trading allowances.

(5) Broker account - The account where allowances held
by abroker arerecorded. Allowancesheld in abroker account may not
be used to satisfy compliance requirements for this division.

(6) Compliance account - The account where allowances
held by a source or multiple sources are recorded for the purposes of
meeting the requirements of this division. Sources not under common
ownership or control may have separate compliance accounts.

(7) Control period - The 12-month period beginning Jan-
uary 1 and ending December 31 of each year. Theinitial control period
begins January 1, 2002.

(8) Houston/Galveston (HGA) ozone nonattainment area -
As defined in §101.1 of this title (relating to Definitions).

(9) Level of activity - The amount of activity at a source
measured in termsof production, fuel use, raw materials input, or other
similar units that have a direct correlation with the economic output
and emission rateof the source(i.e., mass emitted per unit of activity).

(10) Person - For thepurposeof issuanceof allowancesun-
der this division, a person includes an individual, a partnership of two
or more persons having a joint or common interest, a mutual or coop-
erative association, and a corporation.

(11) Source - As defined in §101.1 of this title.

§101.351. Applicability.

This division applies to all stationary nitrogen oxides (NO
x
) sources

in the Houston/Galveston nonattainment area subject to the emission
specifications under §§117.106, 117.206, and 117.475 of this title (re-
lating to Emission Specificationsfor Attainment Demonstration; Emis-
sion Specificationsfor Attainment Demonstration; and Emission Spec-
ifications) and which have a design capacity to emit ten tons or more
per year of NO

x
.

§101.352. General Provisions.

(a) Allowancesarevalid only for thepurposesdescribed in this
division and cannot be used to meet or exceed the limitations of any
annual emission limitation authorized under Chapter 116, Subchapter
B, of this title (relating to New Source Review Permits), or any other
applicable rule or law.

(b) Beginning February 1, 2003, and no later than February
1 following the end of every control period, each account, as defined
in §101.1(1) of this title (relating to Definitions), shall hold a quantity
of allowances in its compliance account that is equal to or greater than
thetotal emissionsof nitrogen oxidesemitted during thecontrol period
just ending. Compliancewith theallowancesystem will begin with the
initial control period beginning January 1, 2002.

(c) Unused allowances can be certified as emission reduction
credits, provided that:

(1) an enforceable and permanent reduction of annual al-
lowances is approved by the executive director; and

(2) all applicable requirements of Division 1 of this sub-
chapter (relating to Emission Credit Banking and Trading) are met.

(d) Allowances cannot be used for netting requirements to
avoid the applicability of federal and state new source review (NSR)
requirements.

(e) Allowances may simultaneously be used to satisfy offset
requirements for new or modified sourcessubject to federal nonattain-
ment NSR requirementsasprovided in Chapter 116, Subchapter B, Di-
vision 7 of this title (relating to Emission Reductions Offsets).

(f) An allowance does not constitute a security or a property
right.

(g) All allowances will be allocated, transferred, or used as
whole allowances. To determine the number of whole allowances, the
number of allowances will berounded down when determining excess
allowances and rounded up when determining allowances used.

(h) Onecomplianceaccount shall beused for multiplesources
required to participateunder thisdivision and located at thesameprop-
erty and under common ownership or control.

(i) The commission will maintain a registry of the allowances
in each compliance account. The registry will not contain proprietary
information.

§101.353. Allocation of Allowances.
(a) Allowanceswill beallocatedaccordingto therequirements

of this section.

(1) For the 2002 control period in the Houston/Galveston
(HGA) nonattainment area:

(A) for sources operating prior to January 1, 1997, al-
lowances will be equal to the source’s actual level of activity averaged
over 1997, 1998, and 1999 multiplied by the higher of thesource’s ac-
tual emission factor averaged over 1997, 1998, and 1999 (not to exceed
any applicableregulatory or permit limit) or the source’s emission fac-
tor listed inChapter 117 of thistitle(relating to Control of Air Pollution
from Nitrogen Compounds);

(B) for sources not operating prior to January 1, 1997,
but operating prior to January 1, 2000, allowances will be equal to the
source’sactual level of activity averaged over themost recent two con-
secutive calendar years multiplied by the higher of the source’s actual
emission factor averaged over the most recent two consecutive calen-
dar years (not to exceed any applicable regulatory or permit limit) or
the source’s emission factor listed in Chapter 117 of this title.

(C) for sources that have submitted an administratively
completeapplication under Chapter 116 of thistitle (relating to Control
of Air Pollution by Permitsfor New Construction or Modification) and
for sources that qualify for a permit by rule under Chapter 106 of this
title (relating to Permits by Rule), but not operating prior to January
1, 2000, allowances will be equal to the source’s authorized level of
activity multiplied by the source’s authorized emission factor.

(2) For the 2003 control period:

(A) for sourceswith allowancesallocated inaccordance
with paragraph (1)(A) and (B) of this subsection the number of alloca-
tionsshall betwo-thirdsof thesumof thenumber of allocationsderived
in paragraphs (1) and (4) of this subsection;

(B) for sourceswith allowancesallocated in accordance
withparagraph (1)(C) of thissubsection, thenumber of allocationsshall
be determined according to the following:

(i) for sources operating prior to January 1, 2001,
allowances will be equal to the source’s actual level of activity aver-
aged over the most recent two consecutive calendar years multiplied
by two-thirds of the sum of the higher of the source’s actual emission
factor averaged over the most recent two consecutive calendar years
(not to exceed any applicableregulatory or permit limit) or thesource’s
emission factor listed in Chapter 117 of thistitleand thesource’semis-
sion factor listed in Chapter 117 of this title;
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(ii) for sources not operating prior to January 1,
2001, allowances will be equal to the source’s authorized level of
activity multiplied by two-thirds of the sum of the higher of the
source’s authorized emission factor or the source’s emission factor
listed in Chapter 117 and the source’s authorized emission factor and
the source’s emission factor listed in Chapter 117.

(3) For the 2004 control period:

(A) for sourceswith allowancesallocated inaccordance
with paragraph (1)(A) and (B) of thissubsection, thenumber of alloca-
tions shall be one-third of the sum of the number of allocationsderived
in paragraphs (1) and (4) of this subsection.

(B) for sourceswith allowancesallocated in accordance
withparagraph (1)(C) of thissubsection, thenumber of allocationsshall
be determined according to the following:

(i) for sources operating prior to January 1, 2002,
allowances will be equal to the source’s actual level of activity aver-
aged over themost recent two consecutivecalendar yearsmultiplied by
one-third of thesum of thehigher of thesource’sactual emission factor
averaged over the most recent two consecutive calendar years (not to
exceed any applicable regulatory or permit limit) or the source’semis-
sion factor listed in Chapter 117 of this title and the source’s emission
factor listed in Chapter 117 of this title;

(ii) for sources not operating prior to January 1,
2002, allowances will be equal to the source’s authorized level of
activity multiplied by one-third of thesum of thehigher of thesource’s
authorized emission factor or the source’s emission factor listed in
Chapter 117 of this title and the source’s authorized emission factor
and the source’s emission factor listed in Chapter 117 of this title.

(4) For the2005 and subsequent control periodsallowances
will be calculated for each source using the following equation.
Figure: 30 TAC §101.353(a)(4)

(5) For sourcessubmitting applicationsfor permitsor qual-
ifying for a permit by rule after January 2, 2001, allowances for each
control period or the annual allocation rights shall be acquired from
sources already participating under this division, or in accordancewith
§101.356(d) of this title (relating to Allowance Banking and Trading).

(6) If actual emissions of NO
x
during a control period ex-

ceed the amount of allowances held in a compliance account no later
than January 31 following the control period, allowances for the next
control period will bereduced by an amount equal to the emissions ex-
ceeding the allowances in the compliance account plus an additional
10%.

(b) Allowances will be allocated:

(1) initially, by January 1, 2002;

(2) subsequently, by January 1 of each following year by
the executive director, who will deposit allowances into each compli-
ance account.

(c) Theannual deposit for any control period may beadjusted
to reflect new state implementation plan requirements.

(d) Allowances may be added or deducted from compliance
accounts following the review of trading reports required under
§101.356 of this title.

(e) In extenuating circumstances, the executive director may
deviate from the requirements of this section to determine the amount
of allowances to be allocated to a source.

§101.354. Allowance Deductions.

(a) Allowanceswill bededucted in wholetonsfrom asource’s
complianceaccount for acontrol period based upon thefollowing equa-
tion.
Figure: 30 TAC §101.354(a)

(b) On February 1 after every control period, a source shall
hold aquantity of allowances in its complianceaccount that is equal to
or greater than the total NO

x
emissionsemitted during the prior control

period.

§101.356. Allowance Banking and Trading.
(a) Allowances not used for compliance during a control pe-

riod may be banked for use in the following control period or traded
except as provided in subsection (b) of this section.

(b) Allowances not used for compliance during a control pe-
riod which wereallocated in accordancewith §101.353(a)(1)(C) of this
title (relating to Allocation of Allowances) may not be banked for fu-
ture use or traded.

(c) Allowances which have not expired may be traded at any
time after they have been allocated.

(1) Only authorized account representatives may trade al-
lowances.

(2) Trades shall be completed by the executive director
following the submittal of a completed ECT-2 Form, Application for
Transfer of Allowances. The completed ECT-2 shall include the price
paid per allowance. The executive director will issue a letter to the
purchaser and seller reflecting this trade. The trade will be considered
finalized upon issuance of this letter.

(d) Sources may use nitrogen oxides discrete emission credits
(DERCs or MDERCs) which have been generated, acquired, and used
in accordance with Division 4 of this subchapter (relating to Discrete
Emission Credit Banking and Trading) in place of allowances for com-
pliance with this division.

§101.358. Emission Monitoring and Compliance Demonstration.
(a) Monitoring data or other emission quantifications for

sources required to monitor or quantify emissions under any other
federal or state program shall be used to show compliance with this
division.

(b) Sourcesnot required to monitor or quantify nitrogen oxides
emissions shall calculate emissions using good engineering practices,
including calculation methodologiesin general useand accepted innew
source review permitting.

§101.359. Reporting.
Beginning March 31, 2003, for each control period, sourcesunder each
compliance account shall submit a completed ECT-1 Form, Annual
ComplianceReport, to theexecutivedirector by March 31 of each year
detailing the following:

(1) the amount of actual nitrogen oxides (NO
x
)emissions

during the preceding control period;

(2) the method of determining NO
x

emissions, including,
but not limited to, any monitoring protocol and results, calculation
methodology, level of activity, and emission factor; and

(3) a summary of all final trades for the preceding control
period.

§101.360. Level of Activity Certification.
No later than June 30, 2001, the owner or operator of any source sub-
ject to this division shall certify its historical level of activity by sub-
mitting to the executive director a completed ECT-3 Form, Level of
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Activity Certification, along with any supporting information such as
usage records, testing or monitoring data, and production records.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005655
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
DIVISION 4. DISCRETE EMISSION CREDIT
BANKING AND TRADING
30 TAC §§101.370-101.374

STATUTORY AUTHORITY

The new sections are proposed under the Texas Health and
Safety Code, TCAA, §382.011, which authorizes the commission
to control the quality of the state’s air; §382.012, which autho-
rizes the commission to develop a plan for control of the state’s
air; §382.017, which provides the commission the authority to
adopt rules consistent with the policy and purposes of the TCAA,
and United States Code, §7410(a)(2)(A), which requires SIPs to
include enforceable emission limitations and other control mea-
sures or techniques, including economic incentives such as fees,
marketable permits, and auction of emission rights.

The proposed new sections implement TCAA, §382.011, Gen-
eral Powers and Duties; §382.012, State Air Control Plan; and
§382.017, Rules.

§101.370. Definitions.

The following words and terms, when used in this division, shall have
the following meanings, unless the context clearly indicatesotherwise.

(1) Activity--The amount of activity at a source measured
in termsof production, use, raw materials input, vehiclemiles traveled,
or other similar units that have a direct correlation with the economic
output and emission rate of the source (i.e., mass emitted per unit of
activity).

(2) Actual emissions--Shall equal the total emissions dur-
ing the selected time period, using the unit’ s actual daily operating
hours, production rates, and types of materials processed, stored, or
combusted during the selected time period.

(3) Applicable emission point--The emission point that is
either generating an emission reduction or using a discrete emission
credit.

(4) Area source--Any source included in the agency emis-
sions inventory under the area source category.

(5) Baseline--Emissionsthat occur prior to an emission re-
duction strategy, considering all limitationsrequired by applicablestate
and federal regulations. The baseline may not exceed the most recent
level of emissionsreported in theemissionsinventory used for state im-
plementation plan (SIP) determinations. For reduction strategies that

exceed 12 months, thebaseline isestablished after thefirst year of gen-
eration and is fixed for the life of thestrategy. A new baseline isestab-
lished for each emission reduction strategy.

(6) Baseline activity--The source’s actual level of activity
based on the unit’ s actual daily operating hours, production rates, or
types of materials processed, stored, or combusted averaged over any
consecutive two calendar year period including and following themost
recent year of emissions inventory used for SIPdeterminations or sub-
sequent year(s) which precedetheemission reduction strategy or credit
use period. For sources in existence less than two years, a shorter time
period not less than 12 months may be considered by the executive di-
rector.

(7) Baseline emission rate--The source’s rate of emissions
per unit of activity during the baseline activity period.

(8) Baseline emissions--The source’s total actual emis-
sions based on the baseline activity and baseline emission rate.

(9) Certified--Any emission reduction that isdetermined to
be creditable upon review and approval by the executive director.

(10) Curtailment--A temporary or partial reduction in ac-
tivity level at any facility or mobile source.

(11) Discreteemission credit--An emission reduction gen-
eratedover adiscreteperiod of time, andmeasured in tons. A creditable
emission credit such asadiscreteemission reduction credit (DERC) or
mobile discrete emission reduction credit (MDERC).

(12) Discrete emission reduction credit (DERC)--A cred-
itable emission reduction which is created during a generation period,
quantified after theperiod in which emissionsreductionsaremade, and
expressed in tons.

(13) Emission reduction--An actual reduction of emissions
from a stationary or mobile source.

(14) Emission reduction strategy--The method imple-
mented to reduce the source’s emissions beyond that required by state
or federal law, regulation, or agreed order.

(15) Generation period--The discrete period of time, not
exceeding 12 months, over which a DERC is created.

(16) Generator--Theowner or operator of asourcethat cre-
ates an emission reduction.

(17) Mobilediscreteemission reductioncredit (MDERCor
discrete mobile credit)--A credit that is surplus, generated by a mobile
sourcestrategy. It isacreditableemission reduction that iscreated dur-
ing a generation period, quantified after the period in which emissions
reductions are made, and expressed in tons.

(18) Mobileemissionsbaseline--Mobileemissionsthat oc-
cur prior to a mobile emission reduction strategy, considering all lim-
itations required by applicable state and federal regulations. A valid
mobile emission baseline can be calculated by either using measured
emissions of an appropriately sized sample of the participating mobile
sources using an approved EPA test procedure or by using estimated
emissionsof theparticipating mobilesourcesusing themost recent edi-
tion of EPA’s on-road or non-road mobile emissions factor models, or
other model as applicable. To ensure that mobile credits are surplus,
mobile source baseline emissions estimates for each year of the pro-
posed mobile source control program must be the same as, or lower
than, those used, or proposed to be used, in the SIP in which the con-
trol program is proposed.

(19) Mobile source--On-road (highway) vehicles (e.g., au-
tomobiles, trucks, and motorcycles) and non-road vehicles(e.g., trains,
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airplanes, agricultural equipments, industrial equipment, construction
vehicles, off-road motorcycles, and marine vessels).

(20) Mobile source baseline activity--The mobile source’s
level of activity during the applicable mobile source baseline year.

(21) Mobile source baseline emissions--The mobile
source’s total emissions based on the product of mobile source
baseline activity and mobile source baseline emission rate.

(22) Most stringent allowable emissions rate--The emis-
sionsrateof asource, considering all limitationsrequired by applicable
local, state, and federal regulations.

(23) Ozone season--The portion of the year when ozone
monitoring is federally required to occur in a specific geographic area.

(24) Permanent--An emission reduction that islong-lasting
and unchanging for the remaining life of the source.

(25) Protocol--A replicable and workable method of esti-
mating emission rates or activity levelsused to calculate the amount of
emission reduction generated or credits required for stationary or mo-
bile sources.

(26) Quantifiable--An emission reduction that can be mea-
sured or estimated with confidence using replicable techniques.

(27) Real reduction--A reduction in whichactual emissions
are reduced.

(28) Source--As defined in §101.1 of this title (relating to
Definitions).

(29) Shutdown--The permanent cessation of an activity
producing emissions at a facility.

(30) Strategy activity--Thesource’slevel of activity during
the DERC generation period.

(31) Strategy emission rate--The source’s level of activity
during the DERC generation period.

(32) Surplus--An emission reduction that is not otherwise
requiredof asourceby astateor federal law, regulation, or agreed order.

(33) Use period--The period of time over which the user
source applies discrete emission credits to an applicable emission re-
duction requirement.

(34) User--Theowner or operator of asource that acquires
and uses discrete emission credits to meet a regulatory requirement,
demonstrate compliance, or offset an emission increase.

(35) Use strategy--The compliance requirement for which
discrete emission credits are being used.

§101.371. Purpose.

The purpose of this division is to allow the operator of a source to
generate discrete emission credits by reducing emissions beyond the
level required by any local, state, and federal regulation, and to allow
the operator of another source to use these credits. Participation under
this division is strictly voluntary.

§101.372. General Provisions.

(a) Applicablepollutants. Reductionsof volatileorganic com-
pounds (VOCs), nitrogen oxides (NO

x
), carbon (CO), sulfur dioxide

(SO
2
), and particulates with an aerodynamic diameter of less than or

equal to a nominal ten microns (PM
10
) may qualify as discrete emis-

sion credits as appropriate. Reductions of other criteria pollutants are
not creditable. Reductions of one pollutant may not be used to meet
the reduction requirements for another pollutant, except at such time

asmodeling demonstrates that onemay besubstituted for another or as
approved by the executive director.

(b) Discrete emission credit requirements.

(1) Discrete emission reduction credit (DERC)--To be
creditable as a DERC, an emission reduction must be real, quantifi-
able, and surplus at the time the discrete emission credit is generated.
The creditable reduction must have occurred after the most recent
year of emissions inventory used for state implementation plan (SIP)
determinations for all applicable pollutants and the source’s annual
emissions prior to the discrete emission credit application must have
been reported or represented in the emissions inventory used for SIP
determinations.

(2) Mobile discrete emission reduction credit
(MDERC)--To be creditable as an MDERC, an emission reduc-
tion must be quantifiable, real, and surplus. The discrete emission
credit must be surplus at the time it is created, as well as when it is
used. The creditable reduction must have occurred after the most
recent year of emissions inventory used for SIP determinations for all
applicable pollutants, the mobile source’s emissions must have been
represented in the emissions inventory used for SIP determinations,
and the mobile sources are in the attainment demonstration baseline.
If a mobile reduction is implemented that is not in the baseline for
emissions, this would not constitute an emission reduction.

(3) Emission reductions from a source which are certified
as discrete emission credits under this division cannot be recertified in
whole or in part as emission credits under another division within this
subchapter.

(c) Eligible sources include the following:

(1) stationary sources (including area sources);

(2) mobile sources; or

(3) any stationary source (including area sources) associ-
ated with actions by federal agencies under §101.30 of this title (relat-
ing to Conformity of General Federal Actions to State Implementation
Plans).

(d) Life of a discrete emission credit. A discrete emission
credit is available for use after the notice of generation, DC-1 Form,
hasbeen received and deemed creditableby thecommission registry in
accordance with subsection (h) of this section, and may be used any-
time thereafter.

(e) Geographic scope. Emission reductions generated in the
Stateof Texasmay becreditableandused in thestatewith thefollowing
limitations.

(1) VOC and NO
x
discreteemission credits generated in an

ozoneattainment areamay beused in any county or portion of acounty
designated as attainment or unclassified, but may not be used in an
ozone nonattainment area.

(2) VOC and NO
x
discreteemission credits generated in an

ozonenonattainment area may beused either in thesameozonenonat-
tainment areain which they weregenerated, or in any county or portion
of a county designated as attainment or unclassified.

(3) VOC and NO
x
discreteemission credits generated in an

ozone nonattainment area may not be used in any other ozone nonat-
tainment area, except as provided in this subsection.

(4) CO, SO
2
, and PM

10
discrete emission credits must be

used in the same metropolitan statistical area in which the reduction
was generated.
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(5) VOC and NO
x

discrete emission credits generated in
other counties, states, or nationscanbeused in any attainment or nonat-
tainment county provided ademonstrationhasbeen madeand approved
by theexecutivedirector to show that theemission reductionsachieved
in theother county, state, or nation improvestheair quality in thecounty
where the credit is being used.

(f) Trading discontinuation. The trading of discrete emission
credits may be discontinued by the executive director in whole or in
part and in any manner, with commission approval, as a remedy for
problems resulting from trading in a localized area of concern.

(g) Ozoneseason. In areashaving an ozoneseason of less than
12 months, VOC and NO

x
discrete emission credits generated outside

the ozone season may not be used during the ozone season.

(h) The registry. All required notices of discrete emission
credit generators and users must be submitted to the registry. A notice
submitted by a generator or user will be reviewed for credibility
and when deemed certified, posted to the registry. The registry will
assign a unique number to each ton of emission reductions generated.
The registry will maintain current listings of all credits available or
used for each ozone nonattainment area. One combined listing for
all the counties or portions of counties designated as attainment or
unclassified will be provided by the registry.

(i) Recordkeeping. The generator must maintain a copy of all
notices and backup information submitted to the registry for a mini-
mum of five years, following the completion of the generation period.
The user must maintain a copy of all notices and backup information
submitted to the registry for a minimum of five years, following the
completion of the use period. Other relevant reference material or raw
data must also be maintained on-site by the participating sources. The
user must also maintain acopy of thegenerator’ snoticeand backup in-
formation for a minimum of five years after the use is completed. The
records shall include, but not necessarily be limited to:

(1) the name, emission point number (EPN), and facility
identification number (FIN) of each unit using discrete emission cred-
its;

(2) the amount of discrete emission credits being used by
each unit;

(3) thespecificnumber, name, or other identificationof dis-
crete emission credits used for each unit.

(j) Public information. All information submitted with a no-
tice or report regarding thenatureand quantity of emissionsassociated
with the use or generation of discrete emission credits is public infor-
mation and may not be submitted as confidential. Any claim of confi-
dentiality for this type of material or failure to submit all information
may result in therejection of theemission reduction. All non-confiden-
tial notices and information regarding the generation, use, and avail-
ability of discrete emission credits may be obtained from the registry.

(k) Authorization to emit. A discrete emission credit created
under this division is a limited authorization to emit the specified pol-
lutants in accordance with the provisions of this section, the Federal
Clean Air Act, and the Texas Clean Air Act, aswell as regulations pro-
mulgated thereunder. A discrete emission credit does not constitute a
property right. Nothing in thisdivision should beconstrued to limit the
authority of the commission or the United States Environmental Pro-
tection Agency to terminate or limit such authorization.

(l) Program participation. The executive director has the au-
thority to prohibit a company from participating in discrete emission

credit trading either as a generator or user, if the executive director de-
terminesthat thecompany hasviolated therequirementsof theprogram
or abused the privileges provided by the program.

§101.373. Protocols.

(a) All discrete emission credit source categories must use an
EPA approved protocol if one exists for the applicable source. If the
source wants to deviate from an EPA approved protocol, EPA approval
is required before the protocol can be used.

(b) If an EPA approved protocol does not exist, the amount of
discreteemission credits in tonswill be determined and certified based
on actual monitoring results, when available, or otherwise calculated
using good engineering practices, including calculation methodologies
in general useinnew sourcereview (NSR) permitting. Thesourcemust
collect relevant data sufficient to characterize the process emissions of
the affected pollutant and the process activity level for all representa-
tive phases of source operation during the period under which discrete
emission credits are created or used.

(c) Discrete emission credit generation.

(1) Discrete emission reduction credits (DERCs) may be
generated by any strategy that reduces a source’s emission rate below
its baseline and is approved by the executive director, except for the
following:

(A) temporary curtailment of an activity at a source;

(B) modification or discontinuation of any activity that
is otherwise in violation of a federal, state, or local law;

(C) emissions reductions required to comply with any
provision under Title I of theFederal Clean Air Act (FCAA) regarding
tropospheric ozone, or Title IV of the FCAA regarding acid rain;

(D) emission reductions of hazardous air pollutants, as
defined in theFCAA, §112, fromapplication of astandard promulgated
under FCAA, §112;

(E) emission reductionswhich haveoccurred asaresult
of transferring the emissions to another source;

(F) emission reductions credited or used under any
other emissions trading program;

(G) emission reductionsoccurring at asourcewhich re-
ceived an alternative emission limitation to meet a state reasonably
available control technology requirement, except to the extent that the
emissions are reduced below the level that would have been required
had the alternative emission limitation not been issued; and

(H) emission reductions at afacility with aflexible per-
mit, unless the reductions are made permanent and enforceable or the
generator can demonstrate that the emission reductions were not used
to satisfy the conditions for the facilities under the flexible permit.

(2) A mobile discrete emission reduction credit (MDERC)
may be generated by any mobile source emission reduction strategy
that creates actual mobile source emission reductions under this rule,
and is subject to the approval of the commission.

(d) Discrete emission credits generation calculation.

(1) DERCs, except for shutdowns, are calculated as fol-
lows.
Figure: 30 TAC §101.373(d)(1)

(A) The amount of DERCs generated must be rounded
down to the nearest ton.
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(B) For shutdown emission reduction strategies, the
quantity of emission reduction generated is equivalent to the baseline
emissions.

(C) The generation period for a shutdown is five years.
Shutdown DERCs must be generated and noticed to the registry on an
annual basis.

(D) If a source’s emissions exceed its allowable emis-
sion limit, theamount of emissionsexceeding the limit may not becer-
tified as DERCs.

(2) An MDERC may be calculated from the annual
difference between the mobile source emissions baseline and the
actual emissions level after the MDERC strategy has been put in
place. The MDERC must be based on actual in-use emissions of
the replacement or substitute mobile source. Emission baselines for
quantifying MDERCs should include the following information and
data as appropriate, but not be limited to:

(A) the emission standard to which the mobile source
is subject or emission performance to which the mobile source is cer-
tified;

(B) themeasured in-useemissions levelsper unit of use
from all significant mobile source emissions sources;

(C) the number of mobile sources in the participating
group;

(D) the type or types of mobile sources by model year;
and

(E) the actual activity level, hoursof operation or miles
traveled by type, and model year.

(e) Registration and certification.

(1) A notice of generation and generator certification
(DEC-1 Form), must be submitted to the Office of Permitting,
Remediation, and Registration (OPRR) no later than 90 days after the
discrete emission reduction strategy activity has been completed, or
no later than 90 days after the completion of the first 12 months of
generation, if the generation period exceeds 12 months, whichever
is sooner. Submission of the DEC-1 Form should continue every 12
months thereafter for each subsequent year of generation.

(2) In the notice for a stationary source, including area
source, the generator must include the following information for each
pollutant reduced at each applicable emission point:

(A) the name, address, county, telephone number, con-
tact person, permit or standard exemption numbers, account number of
the generator, and the unique facility identification number (FIN) and
emission point number (EPN) of the applicable emission points;

(B) the name of the owner and/or operator of thegener-
ator source;

(C) the generation period;

(D) a complete description of the generation activity;

(E) for shutdown emission reduction strategies, an ex-
planation as to whether production shifted from the shut down facility
to another facility in the same nonattainment area;

(F) the amount of emission credits generated;

(G) for volatile organic compound (VOC) reductions, a
list of the specific compounds reduced;

(H) the baseline emission activity, baseline emission
rate, emission reduction strategy emission rate, emission reduction

strategy activity, emissions inventory data from themost recent year of
emissions inventory used for state implementation plan determinations
and emissions inventory data for the two consecutive years used
to determine the baseline activity for each applicable pollutant and
emission point;

(I) the most stringent emission rate for the applicable
emission point, considering all the local, state, and federal applicable
regulatory requirements;

(J) acompletedescription of theprotocol used to calcu-
late the emission reduction generated;

(K) the actual calculations performed by the generator
to determine the amount of discrete emission credits generated; and

(L) a statement that the emission reductions on which
the emission credits DERCs are based are real, surplus, and not based
on an emission reduction strategy that is prohibited.

(3) The notice for a mobile source generator must include
the following information to verify the credit calculation, but is not
limited to:

(A) the name, address, county, telephone number, and
contact person;

(B) the name of the owner and/or operator of thegener-
ator source;

(C) the date of the reduction;

(D) a complete description of the generation activity;

(E) theamount of discretemobilesourceemission cred-
its generated;

(F) themobilesourcebaselineemission activity, mobile
source baseline emission rate, mobile source baseline total emissions,
and the mobile source strategy;

(G) a complete description of the protocol used to cal-
culate the discrete mobile source emission reduction generated;

(H) the actual calculations performed by the generator
to determinetheamount of discretemobilesourceemissioncreditsgen-
erated; and

(I) astatement that the discrete mobilesourceemission
reductions on which the MDERCs are based are real, surplus, and not
based on amobilesourceemission reduction strategy that isprohibited.

(4) Registrationswill bereviewed in order to determinethe
credibility of the reductions. Reductions determined to be creditable
will be certified by the executive director.

(5) Theapplicant will benotified in writing if theexecutive
director denies the notification. The applicant may submit a revised
notification at any time.

(f) Discrete emission credit practices.

(1) Theamount of DERCs, in tons, will be determined and
certified based on actual monitoring results, when available, or other-
wisecalculated using good engineeringpractices, includingcalculation
methodologies in general use in NSR permitting. Thesource must col-
lect relevant data sufficient to characterizetheprocessemissions of the
affected pollutant and the process activity level for all representative
phases of source operation during the period under which DERCs are
created or used.
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(2) The amount of MDERCs will be quantified in tons.
MDERCs will be determined and certified based on: EPA methodolo-
gies, when available; actual monitoring results, when available; other-
wisecalculated using the most current EPA MOBILE model; or other-
wise calculated using creditable emission reduction measurement or
estimation methodologies which satisfactorily address the analytical
uncertaintiesof mobilesourceemissionsreduction strategies. Thegen-
erator must collect relevant data sufficient to characterize the process
emissions of the affected pollutant and the process activity level for
all representative phases of source operation during the period under
which the MDERCs are created or used.

(3) All discrete emission credits are deposited in the reg-
istry and reported as available credits until they are used, withdrawn,
or expire.

(4) Compliance burden and enforcement.

(A) The generator is responsible for assuring that the
discrete emission credits generated are certified.

(B) The user is responsible for ensuring that discrete
emission credits which currently reside in the registry and are not cer-
tified are certified prior to use.

(5) Discrete emission credits may be used if the following
requirements are met.

(A) The user must have ownership of a sufficient
amount of discrete emission credits before the use period for which
the specific discrete emission credits are to be used.

(B) The user must hold sufficient discrete emission
credits to cover the user’s compliance obligation at all times.

(C) The user shall acquire additional discrete emission
credits during the use period if the user determines that he does not
possessenough discreteemission credits to cover theentireuseperiod.
The user must acquire additional credits as allowed under this section
prior to the shortfall, or the user will be in violation of this section.

(D) Sourceoperatorsmay acquireand useonly discrete
emission credits listed on the registry.

(6) With the exception of uses prohibited in paragraph (7)
of this subsection or strictly prohibited in other rules or regulatiuons,
discrete emission credits may be used to meet or demonstrate compli-
ance with any mobile or stationary regulatory requirement including
the following:

(A) to exceed any allowable emission level, if the fol-
lowing conditions are met:

(i) in ozonenonattainment areas, permitted facilities
may use discrete emission credits to exceed permit allowables by no
more than 25 tons for nitrogen oxides (NO

x
) or five tons for VOC in

a 12-month period as approved by the executive director. This use is
limited to oneexceedanceup to12months, within any 24-month period
per use strategy. The use must extend beyond a 24-hour period; or

(ii) at permitted facilities in counties or portions of
counties designated as attainment or unclassified, discrete emission
creditsmay beusedto exceed permit allowablesby valuesnot toexceed
the prevention of significant deterioration significance levels as pro-
vided in 40 Code of Federal Regulations, §52.21(b)(23), as approved
by the executive director prior to use. This use is limited to one ex-
ceedance up to 12 months, within any 24-month period per use strat-
egy. The user must demonstrate that there will be no adverse impacts
from the use of discrete emission credits at the levels requested;

(B) as NSR offsets if the following requirements are
met:

(i) the user must obtain the executive director’s ap-
proval prior to the use of specific discrete emission credits to cover, at
a minimum, one year of operation of the new or modified source in the
NSR permit;

(ii) the NSR permit must contain an enforceable re-
quirement that the source obtain at least one additional year of offsets
before continuing operation in each subsequent year;

(C) compliance with NO
x
cap and traderequirements as

providedin§101.356(d)of thistitle(relatingtoAllowanceBanking and
Trading).

(D) compliance with §115.950 of this title (relating to
Emissions Trading) and §117.570 of this title (relating to Use of Emis-
sion Credits for Compliance), as allowed.

(7) A discrete emission credit, under thisdivision, may not
be used:

(A) before it has been acquired by the user;

(B) for netting to avoid the applicability of federal and
state NSR requirements;

(C) to meet FCAA requirements for:

(i) new source performancestandards under FCAA,
§111;

(ii) lowest achievable emission rate standards under
FCAA, §173(a)(2);

(iii) best available control technology standards un-
der FCAA, §165(a)(4);

(iv) hazardous air pollutants standards under
FCAA, §112, including the requirements for maximum achievable
control technology;

(v) standards for solid waste combustion under
FCAA, §129;

(vi) requirements for avehicle inspection and main-
tenance program under FCAA, §182(b)(4) or (c)(3);

(vii) ozone control standards set under FCAA,
§183(e) and (f);

(viii) clean-fueled vehicle requirements under
FCAA, §246;

(ix) motor vehicle emissions standards under
FCAA, §202;

(x) standards for nonroad vehicles under FCAA,
§213;

(xi) requirements for reformulated gasoline under
FCAA, §211(k); or

(xii) requirementsfor Reid vapor pressurestandards
under FCAA, §211(h) and (i).

(D) to allow an emissions increase of an air contami-
nant that exceeds the limitations of §106.261(3) or (4) or §106.262(3)
of this title (relating to Facilities (Emission Limitations) and Facilities
(Emission and Distance Limitations)) except as approved by the exec-
utive director;
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(E) to authorize a source whose emissions are enforce-
ably limited to below applicable major source threshold levels, as de-
fined in §122.10 of thistitle(relatingtoGeneral Definitions), tooperate
with actual emissions above those levels without triggering applicable
requirements that would otherwise be triggered by such major source
status;

(F) to exceed an allowableemission level where the ex-
ceedance would cause or contribute to a condition of air pollution as
determined by the executive director.

(8) Calculation of discrete emission credits.

(A) A user may use the following equation to calcu-
late the amount of discrete emission credits necessary to comply with
§117.223 of this title (relating to Source Cap) instead of the equations
in §117.223(b)(1) and (2) of this title.
Figure: 30 TAC §101.373(f)(8)(A)

(B) Otherwise, the amount of discrete emission credits
needed to demonstrate compliance or meet aregulatory requirement is
calculated as follows.
Figure: 30 TAC §101.373(f)(8)(B)

(C) The amount of discrete emission credits needed
must be rounded up to the nearest ton.

(D) Theuser must possess 10% more discrete emission
credits than areneeded, ascalculated in subparagraph (B) of thispara-
graph, to ensurethat thesource’senvironmental contribution retirement
obligation will be met.

(E) If the amount of discrete emission credits needed
to meet a regulatory requirement or to demonstrate compliance is
greater than ten tons, an additional 5.0% of the discrete emission
credits needed, as calculated in subparagraph (B) of this paragraph,
must be acquired to ensure that sufficient discrete emission credits are
available to the user with an adequate compliance margin.

(F) The amount of discrete emission credits needed for
NSRoffsetsequalsthequantity of tonsneededto achievethemaximum
allowable emission level set in the user’ s NSR permit. The user must
also purchase and retire enough discrete emission credits to meet the
offset ratio requirement in the user’ s ozone nonattainment area. The
user must purchase and retire either the environmental contribution of
10% or the offset ratio, whichever is higher.

(G) Discrete emission credits that are not used during
the use period are surplus and remain available for transfer or use by
the holder. In addition, any portion of the calculated environmental
contribution not attributed to actual use is also available.

(g) Notice of intent to use. A notice of intent to use, DEC-2
Form, must be submitted to OPRR in accordance with the following
requirements:

(1) discreteemission creditsmay beused only after theuser
has submitted the notice to the registry;

(2) thenoticemust besubmitted at least 45 daysprior to the
first day of the use period if thegenerator is astationary source, and 90
daysif thegenerator isamobilesource, and every 12 monthsthereafter
for each subsequent year if the use period exceeds 12 months;

(3) acopy of thenoticemust also besent to thefederal land
manager 30 daysprior touseif theuser islocatedwithin 100kilometers
of a Class I area;

(4) the notice for a stationary or area source user must in-
clude the following information for each use:

(A) the name, address, county, telephone number, con-
tact person, permit or standard exemption numbers, and account num-
ber of theuser, and theuniqueFIN and EPN identification numbersfor
each emission point;

(B) the name of the owner and/or operator of the user
source;

(C) the applicable state and federal requirements that
the discrete emission credits will be used to comply with and the in-
tended use period;

(D) the amount of discrete emission credits needed;

(E) the baseline emission rate, activity level, and total
emissions for the applicable emission points;

(F) the actual emission rate, activity level, and total
emissions for the applicable emission points;

(G) the most stringent emission rate and the most strin-
gent emission level for the applicable emission points, considering all
applicable regulatory requirements;

(H) a complete description of the protocol used to cal-
culate the amount of discrete emission credits needed;

(I) the actual calculations performed by the user to de-
termine the amount discrete emission credits needed;

(J) the dateon which the discrete emission credits were
acquired or will be acquired;

(K) the discreteemission credit generator and the serial
numbers of the discrete emission credits acquired or to be acquired;

(L) thepriceof thediscreteemission creditsacquired or
the expected price of the discrete emission credits to be acquired; and

(M) a statement that due diligence was taken to verify
that the discrete emission credits were not previously used, that the
discrete emission credits were not generated as a result of actions pro-
hibited under this regulation, and that the discrete emission credits will
not be used in a manner prohibited under this regulation.

(5) the notice for a mobile source user must include the
following information:

(A) the name, address, county, telephone number, and
contact person;

(B) the name of the owner and/or operator of the user
source;

(C) the applicable state and federal requirements that
the discrete emission credits will be used to comply with and the in-
tended use period;

(D) the amount of discrete emission credits needed;

(E) the mobile source baseline emission rate, mobile
source activity level, and total mobile source emissions for the appli-
cable mobile sources;

(F) the actual mobile source emission rate, activity
level, and total emissions for the applicable mobile source;

(G) the most stringent mobile source emission rate and
themost stringent mobilesourceemission level for theapplicableemis-
sion points, considering all applicable regulatory requirements;

(H) a complete description of the protocol used to cal-
culate the amount of MDERCs needed;
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(I) the actual calculations performed by the user to de-
termine the amount MDERCs needed;

(J) the date on which the MDERCs were acquired or
will be acquired;

(K) theMDERCgenerator and theserial numbersof the
MDERCs acquired or to be acquired;

(L) the price of the MDERCs acquired or the expected
price of the MDERCs to be acquired;

(M) a statement that due diligence was taken to verify
that theMDERCsDERCswerenot previously used, that theMDERCs
were not generated as a result of actions prohibited under this regula-
tion, and that the MDERCs will not be used in a manner prohibited
under this regulation; and

(N) a certification of use, which must contain certifica-
tion under penalty of law by a responsible official of the user source
of truth, accuracy, and completeness. This certification must state that
based on information and belief formed after reasonable inquiry, the
statements and information in the document are true, accurate, and
complete;

(6) a user may submit a notice late in the case of an emer-
gency, but the notice must be submitted before the discrete emission
credits can be used. The user must include a complete description of
the emergency situation in the noticeof intent to use. All other notices
submitted less than 45 daysprior, or 90 daysprior for amobilesource,
to use will be considered late and in violation;

(7) theuser is responsible for determining thecredits it will
purchase and notifying the executive director of the selected generat-
ing source in the notice of intent to use. If the generator’ s credits are
rejected or the notice of generation is incomplete, the use of discrete
emission credits by the user may be delayed by the executive director.
The user cannot use any discrete emission credits that have not been
certified by the executive director. The executive director may reject
the use of discrete emission credits by a source if the credit and use
cannot be demonstrated to meet the requirements of this section.

(A) Actual discrete emission credits use.

(i) The user shall calculate:

(I) the amount of discrete emission credits used,
including the amount of discrete emission credits retired to cover the
environmental contribution associated with actual use; and

(II) the amount of discrete emission credits not
used, includingtheamount of excessdiscreteemissioncreditsthat were
purchased to cover the environmental contribution but not associated
with the actual use, and available for future use.

(ii) A report of use, DEC-3 Form, must besubmitted
to the registry in accordance with the following requirements:

(I) a report of use must be submitted within 90
days after the end of the use period;

(II) the report must be submitted within 90 days
of the conclusion of each 12-month use period, if applicable;

(III) the report is to be used as the mechanism
to update or amend the notice of intent to use and must include any
information different from that reported in the notice of intent to use,
including, but not limited to, the following items:

(-a-) purchase price of the discrete emission
credits obtained prior to the current use period;

(-b-) the actual amount of discrete emission
credits possessed during the use period;

(-c-) the actual emissions during the use pe-
riod for VOC and NO

x
;
(-d-) the actual amount of discrete emission

credits used;
(-e-) the actual environmental contribution;

and
(-f-) the amount of discrete emission credits

available for future use.

(iii) Theuser is in violation of thissection if theuser
submits the report of use later than the allowed 90 days following the
conclusion of the use period.

(iv) The registry shall not contain proprietary infor-
mation.

(B) Compliance burden and enforcement.

(i) The user is responsible for assuring that a suffi-
cient quantity of discrete emission credits is acquired to cover the ap-
plicable source’s emissions for the entire use period. The user should
ensurethat thecreditsarereal, surplus, and properly quantified discrete
emission credits for purchase.

(ii) The user is in violation of this section if theuser
does not possess enough discrete emission credits to cover the credit
need for theuseperiod. If theuser possessesan insufficient quantity of
discreteemission credits to cover its compliance need, theuser will be
out of compliance for the entire use period, unless the user can demon-
strate otherwise. Each day the user is out of compliance may be con-
sidered a violation.

(iii) Usersmay not transfer their compliance burden
and legal responsibilities to a third party participant. Third party par-
ticipants may only act in an advisory capacity to the user.

(C) Discrete emission credits are freely transferable in
wholeor in part, and may be traded or sold to anew owner anytimebe-
fore the expiration date of the discrete emission credit. The Emissions
Banking and Trading Program must be notified by means of an DC-4
Form prior to the transfer. The executive director will issue a letter to
the discrete emission credit purchaser reflecting the discrete emission
creditspurchased by thenew owner, and aletter to thediscreteemission
credit seller showing any remaining discrete emission creditsavailable
to the original owner. Discrete emission credits may be transferrable
only after the executive director grants approval of the transaction.

§101.374. Program Audits.

(a) No later than three yearsafter the effective dateof this sec-
tion, and every three years thereafter, the executive director will audit
this program.

(b) The audit will evaluate the timing of credit generation and
use, the impact of theprogram on the state’sattainment demonstration
and the emissions of hazardous air pollutants, the availability and cost
of credits, compliance by the participants, and any other elements the
executive director may choose to include.

(c) The executive director will recommend measures to rem-
edy any problems identified in the audit. The trading of discrete emis-
sion credits may bediscontinued by theexecutive director in part or in
whole and in any manner, with commission approval, as a remedy for
problems identified in the program audit.

(d) Theaudit dataand resultswill becompleted and submitted
to the EPA and madeavailable for public inspection within six months
after the audit begins.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005656
Margaret Hoffman
Director, Environmental Law Division
Earliest possible date of adoption:
For further information, please call:

♦ ♦ ♦
CHAPTER 110. REDUCTION OF AIR
POLLUTION FROM OZONE
30 TAC §§110.10, 110.12, 110.14, 110.15, 110.16, 110.17,
110.19

The Texas Natural Resource Conservation Commission
(commission) proposes new §110.10, Definitions; §110.12,
Performance Standards; §110.14, Technology Registration;
§110.15, Testing Requirements; §110.16, Labeling Require-
ments; §110.17, Exemptions; and §110.19, Affected Counties
and Compliance Schedules. The proposed new sections in
new Chapter 110, Reduction of Air Pollution from Ozone,
and corresponding revisions to the state implementation plan
(SIP) are proposed in order to reduce ground-level ozone in
the Houston/Galveston (HGA), Dallas/Fort Worth (DFW), and
Beaumont/Port Arthur (BPA) ozone nonattainment areas, as
well as in the 95-county central and eastern Texas region,
and are one element of the strategy for the proposed HGA
Post-1999 Rate-of-Progress (ROP)/Attainment Demonstration
SIP. The purpose of these proposed rules is to incorporate a
technology in the affected areas that will reduce ozone from
ambient air that is drawn across the external heat exchanger
units of air-cooled air conditioning units, including heat pumps.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

The HGA ozone nonattainment area is classified as Severe-17
under the Federal Clean Air Act (FCAA) Amendments of 1990
(42 United States Code (USC), §§7401 et seq.), and therefore
is required to attain the one-hour ozone standard of 0.12 parts
per million (ppm) by November 15, 2007. The HGA area, de-
fined by Brazoria, Chambers, Fort Bend, Galveston, Harris, Lib-
erty, Montgomery, and Waller Counties, has been working to de-
velop a demonstration of attainment in accordance with 42 USC,
§7410. On January 4, 1995, the state submitted the first of its
Post- 1996 SIP revisions for HGA.

The January 1995 SIP consisted of urban airshed model (UAM)
modeling for 1988 and 1990 base case episodes, adopted rules
to achieve a 9% ROP reduction in volatile organic compounds
(VOC), and a commitment schedule for the remaining ROP and
attainment demonstration elements. At the same time, but in a
separate action, the State of Texas filed for the temporary ni-
trogen oxides (NO

x
) waiver allowed by 42 USC, §7511a(f). The

January 1995 SIP and the NO
x
waiver were based on early base-

case episodes which marginally exhibited model performance
in accordance with the United States Environmental Protection
Agency (EPA) modeling performance standards, but which had
a limited data set as inputs to the model. In 1993 and 1994, the

commission was engaged in an intensive data-gathering exer-
cise known as the COAST study. The state believed that the en-
hanced emissions inventory, expanded ambient air quality and
meteorological monitoring, and other elements would provide
a more robust data set for modeling and other analysis, which
would lead to modeling results that the commission could use to
better understand the nature of the ozone air quality problem in
the HGA area.

Around the same time as the 1995 submittal, the EPA policy re-
garding SIP elements and timelines went through changes. Two
national programs in particular resulted in changing deadlines
and requirements. The first of these programs was the Ozone
Transport Assessment Group. This group grew out of a March
2, 1995 memo from Mary Nichols, former EPA Assistant Admin-
istrator for Air and Radiation, that allowed states to postpone
completion of their attainment demonstrations until an assess-
ment of the role of transported ozone and precursors had been
completed for the eastern half of the nation, including the east-
ern portion of Texas. Texas participated in this study, and it
has been concluded that Texas does not significantly contribute
to ozone exceedances in the Northeastern United States. The
other major national initiative that has impacted the SIP plan-
ning process is the revisions to the national ambient air quality
standard (NAAQS) for ozone. The EPA promulgated a final rule
on July 18, 1997 changing the ozone standard to an eight-hour
standard of 0.08 ppm. In November 1996, concurrent with the
proposal of the standards, the EPA proposed an interim imple-
mentation plan (IIP) that it believed would help areas like HGA
transition from the old to the new standard. In an attempt to avoid
a significant delay in planning activities, Texas began to follow
this guidance and readjusted its modeling and SIP development
timelines accordingly. When the new standard was published,
the EPA decided not to publish the IIP, and instead stated that,
for areas currently exceeding the one-hour ozone standard, that
standard would continue to apply until it is attained. The FCAA
requires that HGA attain the standard by November 15, 2007.

The EPA issued revised draft guidance for areas such as HGA
that do not attain the one-hour ozone standard. The commission
adopted on May 6, 1998, and submitted to EPA on May 19, 1998,
a revision to the HGA SIP which contained the following elements
in response to EPA’s guidance: UAM modeling based on emis-
sions projected from a 1993 baseline out to the 2007 attainment
date; an estimate of the level of VOC and NO

x
reductions nec-

essary to achieve the one-hour ozone standard by 2007; a list
of control strategies that the state could implement to attain the
one-hour ozone standard; a schedule for completing the other
required elements of the attainment demonstration; a revision to
the Post-1996 9% ROP SIP that remedied a deficiency that the
EPA believed made the previous version of that SIP unapprov-
able; and evidence that all measures and regulations required
by Subpart 2, of Title I of the FCAA to control ozone and its pre-
cursors have been adopted and implemented, or are on an ex-
peditious schedule to be adopted and implemented.

In November 1998, the SIP revision submitted to the EPA in
May 1998 became complete by operation of law. However, the
EPA stated that it could not approve the SIP until specific control
strategies were modeled in the attainment demonstration. The
EPA specified a submittal date of November 15, 1999 for this
modeling. In a letter to the EPA dated January 5, 1999, the state
committed to model two strategies showing attainment.

As the HGA modeling protocol evolved, the state eventually se-
lected and modeled seven basic modeling scenarios. As part
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of this process, a group of HGA stakeholders worked closely
with commission staff to identify local control strategies for the
modeling. Some of the scenarios for which the stakeholders re-
quested evaluation included options such as California-type fuel
and vehicle programs as well as an acceleration simulation mode
equivalent motor vehicle inspection and maintenance program.
Other scenarios incorporated the estimated reductions in emis-
sions that were expected to be achieved throughout the mod-
eling domain as a result of the implementation of several vol-
untary and mandatory statewide programs adopted or planned
independently of the SIP. It should be made clear that the com-
mission did not propose that any of these control strategies be
included in the ultimate control strategy submitted to the EPA in
2000. The need for, and effectiveness of, any controls which may
be implemented outside the covered area will be evaluated on a
county-by-county basis.

The SIP revision was adopted by the commission on October
27, 1999, submitted to the EPA by November 15, 1999, and
contained the following elements: photochemical modeling of
potential specific control strategies for attainment of the one-
hour ozone standard in the HGA area by the attainment date
of November 15, 2007; an analysis of seven specific modeling
scenarios reflecting various combinations of federal, state, and
local controls in HGA (additional scenarios H1 and H2 build upon
Scenario VIf); identification of the level of reductions of VOC and
NO

x
necessary to attain the one-hour ozone standard by 2007;

a 2007 mobile source budget for transportation conformity; iden-
tification of specific source categories which, if controlled, could
result in sufficient VOC and/or NO

x
reductions to attain the stan-

dard; a schedule committing to submit by April 2000 an enforce-
able commitment to conduct a mid-course review; and a sched-
ule committing to submit modeling and adopted rules in support
of the attainment demonstration by December 2000.

The April 19, 2000 SIP revision for HGA contained the following
enforceable commitments by the state: to quantify the shortfall
of NO

x
reductions needed for attainment; to list and quantify po-

tential control measures to meet the shortfall of NO
x
reductions

needed for attainment; to adopt the majority of the necessary
rules for the HGA attainment demonstration by December 31,
2000, and to adopt the rest of the shortfall rules as expeditiously
as practical, but no later than July 31, 2001; to submit a Post-99
ROP plan by December 31, 2000; to perform a mid- course re-
view by May 1, 2004; and to perform modeling of mobile source
emissions using the EPA mobile source emissions model (MO-
BILE6), to revise the on-road mobile source budget as needed,
and to submit the revised budget within 24 months of the model’s
release. In addition, if a conformity analysis is to be performed
between 12 months and 24 months after the MOBILE6 release,
the state will revise the motor vehicle emissions budget (MVEB)
so that the conformity analysis and the SIP MVEB are calculated
on the same basis.

In order for the state to have an approvable attainment demon-
stration, the EPA has indicated that the state must adopt those
strategies modeled in the November submittal and then adopt
sufficient controls to close the remaining gap in NO

x
emissions.

The modeling included in this proposal indicates a gap of an ad-
ditional 77.98 tons per day (tpd) of NO

x
reductions is necessary

for an approvable attainment demonstration. The commission
estimates that this measure will achieve a minimum of 13.0 tpd of
NO

x
equivalent reductions and is therefore a necessary measure

to consider for closing the gap and successfully demonstrating
attainment.

The emission reduction requirements included as part of this
SIP revision represent substantial, intensive efforts on the part of
stakeholder coalitions in the HGA area. These coalitions, involv-
ing local governmental entities, elected officials, environmental
groups, industry, consultants, and the public, as well as the com-
mission and the EPA, have worked diligently to identify and quan-
tify potential control strategy measures for the HGA attainment
demonstration. Local officials from the HGA area have formally
submitted a resolution to the commission, requesting the inclu-
sion of many specific emission reduction strategies.

The current SIP revision contains rules, enforceable commit-
ments, and photochemical modeling analyses in support of the
HGA ozone attainment demonstration. In addition, this SIP con-
tains post- 1999 ROP plans for the milestone years 2002 and
2005, and for the attainment year 2007. The SIP also con-
tains enforceable commitments to implement further measures,
if needed, in support of the HGA attainment demonstration, as
well as a commitment to perform and submit a mid-course re-
view.

The HGA ozone nonattainment area will need to ultimately re-
duce NO

x
more than 750 tpd to reach attainment with the one-

hour standard. In addition, a VOC reduction of about 25% will
have to be achieved. Adoption of the residential and commercial
air conditioning rules will contribute to attainment and mainte-
nance of the one-hour ozone standard in the HGA, DFW, BPA,
and 95-county eastern and central Texas areas.

The commission solicits comment on additional flexibilities re-
lating to rule content and implementation which have not been
addressed in this or other concurrent rulemakings. These flexi-
bilities may be available for both mobile and stationary sources.
Additional flexibilities may also be achieved through innovative
and/or emerging technology which may become available in the
future. Additional sources of funds for incentive programs may
become available to substitute for some of the measures consid-
ered here.

SECTION BY SECTION DISCUSSION

Chapter 110 is proposed as a new chapter which will contain
rules to reduce ambient levels of ozone directly rather than
through the reduction of ozone precursor chemicals.

Proposed new §110.10 includes new definitions for "covered air
conditioning unit," "inlet ozone concentration," "ozone reduction
technology," "ozone reduction efficiency," and "outlet ozone con-
centration."

Proposed new §110.12(a) sets performance standards for cov-
ered air conditioning units that may be supplied or installed in
the HGA, DFW, and BPA ozone nonattainment areas after Jan-
uary 1, 2002. These requirements are for the ozone reduction
technology to have an initial ozone reduction efficiency equal to
or greater than 70%, and to retain an ozone reduction efficiency
equal to or greater than 50% averaged over any one-hour pe-
riod, for a period of 15 years. The requirements further man-
date labeling of the covered air conditioning units. Proposed new
§110.12(b) prohibits persons from tampering with, or knowingly
disabling, ozone reduction technology on covered air condition-
ing units.

Proposed new §110.14(a) requires persons supplying or manu-
facturing ozone reduction technology to certify in a registration
letter that each make and model of covered air conditioning unit
will be compliant with the performance standards. Proposed new
§110.14(b) clarifies that the ozone reduction technology is not
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registered until the executive director provides the persons sup-
plying or manufacturing the ozone reduction technology with a
written registration confirmation letter and a registration number
for each covered air conditioner. Proposed new §110.14(c) pro-
vides the executive director the authority to revoke or deny any
registration if he determines that the technology does not work.

Proposed new §110.15(a) establishes the testing requirements
for determining the ozone reduction efficiency for covered air
conditioning units. The requirements include the use of EPA ref-
erence methods for ozone concentration determination, sets the
range of ambient air inlet conditions under which the technology
must be able to show ozone reduction efficiency, and allows for
testing in artificially-created atmospheres, as well as ambient air,
under properly controlled conditions. Proposed new §110.15(b)
allows the executive director to approve alternate air sampling
test methods so long as those methods are equivalent to the
methods listed in the section. Proposed new §110.15(c) clari-
fies that the executive director is authorized to require the ozone
reduction technology manufacturer or supplier to conduct testing
of any covered air conditioning unit then in use.

Proposed new §110.16(a) requires covered air conditioning units
to be permanently labeled to identify that they are compliant with
the rules. The label must identify the unit’s ozone reduction tech-
nology registration number, the year and month of the unit’s man-
ufacture, and shall state whether the unit meets the performance
standards of §110.12.

Proposed new §110.17(a) allows the executive director to ex-
empt a manufacturer’s covered air conditioning unit from specific
rules in the chapter if the manufacturer can prove that the tech-
nology is not available for, or adaptable to, that unit.

Proposed new §110.19 lists the counties in which the rules apply,
and specifies a compliance date for those rules.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENTS

Mr. John Davis, Technical Specialist with Strategic Planning and
Appropriations determined for the first five-year period the pro-
posed rules are in effect, the commission does not anticipate
significant fiscal implications for any unit of state and local gov-
ernment as a result of administration or enforcement of the pro-
posed new sections.

The proposed rulemaking action would require that all air con-
ditioning units sold in the eight- county HGA, four-county DFW,
and three-county BPA ozone nonattainment areas and 95 addi-
tional central and eastern Texas counties after January 1, 2002
have ozone reduction technology installed. The ozone reduc-
tion technology must achieve an initial ozone reduction efficiency
equal to or greater than 70%, and an overall ozone reduction effi-
ciency equal to or greater than 50% averaged over any one-hour
period, for a period of 15 years. Each new unit will have to be
permanently labeled to identify that it is compliant with the new
requirements, and the manufacturers and suppliers of ozone re-
duction technology will have to provide a registration letter to the
commission certifying that each make and model of covered air
conditioning unit will be compliant with the performance stan-
dards.

Any unit of state or local government in the affected counties
that purchases air conditioning units after January 1, 2002, will
be affected by the proposed rulemaking action. The commis-
sion anticipates that it will cost manufacturers more to design
and manufacture air conditioning units incorporating the ozone

reduction technology. Based on estimates provided by air condi-
tioning manufacturers and a potential ozone reduction technol-
ogy manufacturer and supplier, affected air conditioning units are
projected to cost between $42 and $116 more per ton of air con-
ditioning capacity. Covered air conditioning units range in size
from 1.0 ton and less window units; 1.5 to 5.0 ton residential and
small commercial units; to 10 to 50 ton large air-cooled com-
mercial units, such as rooftop units. The resulting price increase
would be $42 to $116 for typical 1.0 ton window unit, $63 to $580
for a typical residential unit, and $420 to $5,800 for large com-
mercial units. The overall fiscal impact to state and local gov-
ernments is not anticipated to be significant unless a very large
number of the new air conditioning units are purchased.

PUBLIC BENEFIT AND COSTS

Mr. Davis also determined for each of the first five years the pro-
posed rules are in effect, the public benefit anticipated as a result
on implementing the new sections will be the reduction of ambi-
ent ground-level ozone concentrations. The rules are expected
to help the agency achieve the ozone NAAQS in the HGA, DFW,
and BPA nonattainment areas, as well as maintain the ozone
NAAQS in the central and eastern Texas region.

Under the proposed rulemaking, the commission will require
that all air conditioning units supplied or installed in the affected
counties after January 1, 2002 have some type of ozone
reduction technology, unless otherwise exempted. The ozone
reduction technology must achieve an initial ozone reduction
efficiency equal to or greater than 70%, and an overall ozone
reduction efficiency equal to or greater than 50% averaged
over any one-hour period, for a period of 15 years. Each new
unit will have to be permanently labeled to identify that it is
compliant with the new requirements and the manufacturers
and suppliers of ozone reduction technology will have to provide
the agency a registration letter certifying that each make and
model of covered air conditioning unit will be compliant with the
performance standards.

Any individual or business in the affected counties that pur-
chases covered air conditioning units after January 1, 2002,
will be affected by the proposed rulemaking. The commission
anticipates that it will cost manufacturers more to design and
manufacture air conditioning units incorporating the ozone
reduction technology. These increased costs will be offset by
price increases to consumers. Based on estimates provided by
air conditioning manufacturers and a potential ozone reduction
technology manufacturer and supplier, affected air conditioning
units are projected to cost between $42 and $116 more per
ton of air conditioning capacity. Covered air conditioning units
range in size from 1.0 ton and less window units; 1.5 to 5.0
ton residential and small commercial units; to 10 to 50 ton
large air- cooled commercial units, such as rooftop units. The
resulting price increase would be $42 to $116 for typical 1.0 ton
window unit, $63 to $580 for a typical residential unit, and $420
to $5,800 for large commercial units. The overall fiscal impact
to individuals and businesses will depend on the number and
capacity of new air conditioning units purchased.

SMALL AND MICRO BUSINESS ASSESSMENT

The commission does not anticipate adverse fiscal implications
for small or micro-businesses as a result of administration or en-
forcement of the proposed new sections. The total fiscal impact
to small or micro-businesses in the affected counties will depend
on how many air conditioning units they buy or produce after Jan-
uary 1, 2002.
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Under the proposed rulemaking, the commission will require that
all air conditioning units sold in the affected counties after Jan-
uary 1, 2002 have ozone reduction technology installed. Incor-
poration of the new technology will result in a price increase for
air conditioners sold in the affected counties after January 1,
2002. Small and micro-businesses in the affected counties that
purchase air conditioning units after January 1, 2002 can expect
to pay approximately $42 to $116 more per ton of air conditioning
capacity. Covered air conditioning units range in size from 1.0
ton and less window units; 1.5 to 5.0 ton residential and small
commercial units; to 10 to 50 ton large air-cooled commercial
units, such as rooftop units. The resulting price increase would
be $42 to $116 for typical 1.0 ton window unit, $63 to $580 for a
typical residential unit, and $420 to $5,800 for large commercial
units.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking action meets
the definition of a "major environmental rule" as defined in that
statute. "Major environmental rule" means a rule, the specific
intent of which is to protect the environment or reduce risks to
human health from environmental exposure and that may ad-
versely affect in a material way the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of the state or a sector of the state. Pro-
posed new Chapter 110 is intended to protect the environment
or reduce risks to human health from environmental exposure to
ozone and may affect in an adverse material way, a sector of the
economy, or competition.

However, the proposed rules do not meet any of the four crite-
ria which would cause them to be subject to Texas Government
Code, §2001.0225(b). Specifically, the ozone reduction technol-
ogy required by the rules is part of a plan to help meet the ozone
NAAQS in the HGA, DFW, and BPA ozone nonattainment ar-
eas. The rules are therefore being proposed to meet a federal
requirement. States are primarily responsible for ensuring at-
tainment and maintenance of NAAQS once the EPA has estab-
lished those standards. Under 42 USC, §7410 and related pro-
visions, states must submit, for EPA approval, SIPs that provide
for the attainment and maintenance of NAAQS. The proposed
rules do not exceed a requirement of a delegation agreement,
and were not developed solely under the general powers of the
agency, but were specifically developed to meet the air quality
standards established under federal law as NAAQS and under
TCAA, §§382.002, 382.011, 382.012, 382.017, and 382.019.

TAKINGS IMPACT ASSESSMENT

The staff prepared a takings impact assessment for these rules in
accordance with Texas Government Code, §2007.043. The fol-
lowing is a summary of that assessment. The specific purpose of
the rulemaking is to require ozone reduction technology on cov-
ered air conditioning units supplied or installed in the HGA, DFW,
and BPA ozone nonattainment areas, and the 95-county eastern
and central Texas region on or after January 1, 2002. This pro-
posed rulemaking is part of an air pollution strategy to reduce
the level of ozone in those areas. Promulgation and enforce-
ment of the proposed rules will not burden private, real property.
Although the proposed rules do not directly prevent a nuisance,
do not prevent an immediate threat to life or property, and do not
prevent a real and substantial threat to public health and safety,
they do partially fulfill a federal mandate under 42 USC, §7410
requiring states to develop and submit to the EPA a SIP which

details the state’s plans for the attainment and maintenance of
the NAAQS. Because the purpose of the rule proposal is to re-
quire certain ozone reduction technology in order to meet fed-
eral air quality standards for ozone it is exempted from the re-
quirements of Texas Government Code, §2007.043 as an action
reasonably taken to fulfill an obligation mandated by federal law.
Consequently, this rulemaking action does not constitute a tak-
ings under the Texas Government Code, Chapter 2007.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission determined that the proposed rulemaking re-
lates to an action or actions subject to the Texas Coastal Man-
agement Program (CMP) in accordance with the Coastal Coordi-
nation Act of 1991, as amended (Texas Natural Resources Code,
§§33.201 et seq.), and commission rules in 30 TAC Chapter 281,
Subchapter B, concerning consistency with the CMP. As required
by 30 TAC §281.45(a)(3) and 31 TAC §505.11(b)(2), commission
rules governing air pollutant emissions must be consistent with
the applicable goals and policies of the CMP. The commission
has reviewed this action for consistency with the goals and poli-
cies of the Coastal Coordination Council, and has determined
that they are consistent. The CMP goal applicable to this rule
making action is to protect, preserve, and enhance the diversity,
quality, quantity, functions, and values of coastal natural resource
areas (31 TAC §501.12(1)). No new sources of air contaminants
will be authorized and ambient ozone concentrations will be re-
duced as a result of these rules. The CMP policy applicable
to this rulemaking action is that commission rules comply with
regulations in 40 Code of Federal Regulations (CFR), to protect
and enhance air quality in the coastal area (31 TAC §501.14(q)).
This rulemaking action complies with 40 CFR Part 50, National
Primary and Secondary Ambient Air Quality Standards, and 40
CFR Part 51, Requirements for Preparation, Adoption, and Sub-
mittal Of Implementation Plans. Accordingly, the commission
finds this rule making action to be consistent with CMP goals
and policies.

Interested persons may submit comments on the consistency
of the proposed rules with the CMP during the public comment
period.

ANNOUNCEMENT OF HEARINGS

The commission will hold public hearings on this proposal at the
following times and locations: September 18, 2000, 10:00 a.m.,
Lone Star Convention Center, 9055 Airport Road (FM 1484),
Conroe; September 18, 2000, 7:00 p.m., Lake Jackson Civic
Center, 333 Highway 332 East, Lake Jackson; September 19,
2000, 10:00 a.m. and 7:00 p.m., George Brown Convention
Center, 1001 Avenida de Las Americas, Houston; September
20, 2000, 9:00 a.m., VFW Hall, 6202 George Bush Drive, Katy;
September 20, 2000, 6:00 p.m., East Harris County Community
Center, 7340 Spencer, Pasadena; September 21, 2000, 10:00
a.m., Southeast Texas Regional Airport Media Room, 6000 Air-
line Drive, Beaumont; September 21, 2000, 2:00 p.m., Amar-
illo City Commission Chambers, City Hall, 509 East 7th Avenue,
Amarillo; September 21, 2000, 6:00 p.m., Charles T. Doyle Con-
vention Center, 21st Street at Phoenix Lane, Texas City; Septem-
ber 22, 2000, 10:00 a.m., Dayton High School, 2nd Floor Lec-
ture Room, 3200 North Cleveland Street, Dayton; September 22,
2000, 11:00 a.m., El Paso City Council Chambers, 2 Civic Center
Plaza, 2nd Floor, El Paso; September 22, 2000, 2:00 p.m., North
Central Texas Council of Governments, 2nd Floor Board Room,
616 Six Flags Drive, Suite 200, Arlington; and September 25,

PROPOSED RULES August 25, 2000 25 TexReg 8167



2000, 10:00 a.m., Texas Natural Resource Conservation Com-
mission, 12100 North I-35, Building E, Room 201S, Austin. The
hearings are being held to receive oral and written comments
from interested persons. Registration will begin one hour prior
to each hearing, and interested persons may provide oral com-
ments when called upon, in order of registration. A four-minute
time limit will be set at each hearing to assure that enough time
is allowed for every interested person to speak. Open discussion
will not occur during the hearings; however, agency staff mem-
bers will be available to discuss the proposal one hour before
each hearing, and will answer questions before and after each
hearing.

Persons with disabilities who have special communication or
other accommodation needs, who are planning to attend a
hearing, should contact the Office of Environmental Policy,
Analysis, and Assessment at (512) 239-4900. Requests should
be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Written comments may be submitted to Heather Evans, Office of
Environmental Policy, Analysis, and Assessment, MC 206, P.O.
Box 13087, Austin, Texas 78711-3087, faxed to (512) 239- 4808,
or e-mailed to siprules@tnrcc.state.tx.us. All comments should
reference Rule Log Number 2000-011J-110-AI. Comments must
be received by 5:00 p.m., September 25, 2000. For further in-
formation, please contact Jeff Greif at (512) 239-1534 or Alan
Henderson at (512) 239-1510.

STATUTORY AUTHORITY

The new sections are proposed under Texas Water Code (TWC
or Code), §5.103, which authorizes the commission to adopt
rules necessary to carry out its powers and duties under the
Code, and under the Texas Health and Safety Code, TCAA,
§382.017, which provides the commission the authority to adopt
rules consistent with the policy and purposes of the TCAA. The
new sections are also proposed under TCAA, §382.002, which
states as the policy and purpose of the chapter the control or
abatement of air pollution in the state; §382.011, which autho-
rizes the commission to control the quality of the state’s air; and
§382.012, which authorizes the commission to prepare and de-
velop a general, comprehensive plan for the control of the state’s
air.

The proposed new sections implement TCAA, §382.002, relating
to Policy and Purpose; §382.011, relating to General Powers and
Duties; and §382.012, relating to State Air Control Plan.

§110.10. Definitions.

Unless specifically defined in the TCAA or in therulesof the commis-
sion, the terms used by the commission have the meanings commonly
ascribed to them in the field of air pollution regulation. In addition to
the terms which are defined by the TCAA, the following words and
terms, when used in this chapter, shall have the following meanings,
unless the context clearly indicates otherwise.

(1) Covered air conditioning unit - Any air-cooled air con-
ditioning unit (including split or packaged units) or heat pump unit.

(2) Inlet ozone concentration - The ozone concentration,
measured in parts per billion, of the air entering a covered air condi-
tioning unit prior to exposure to any ozone reduction technology.

(3) Outlet ozone concentration - The ozone concentration,
measured in parts per billion, of air exiting a covered air conditioning
unit.

(4) Ozone reduction efficiency - The difference between
inlet ozone concentration and outlet ozone concentration, divided by
the inlet ozone concentration, expressed in percent.

(5) Ozone reduction technology - A technology that con-
verts ozone into oxygen or removes ozone from the outdoor forced air
flow through a covered air conditioning unit without adding harmful
air pollutants to the ambient air.

§110.12. Performance Standards.
(a) No person may supply or install a covered air condition-

ing unit for use unless it is equipped with a registered ozone reduction
technology that has an initial ozone reduction efficiency equal to or
greater than 70% averaged over any one-hour period, retains an effi-
ciency equal to or greater than 50% averaged over any one-hour period
for 15 years, and isproperly labeled in accordancewith §110.16 of this
title (relating to Labeling Requirements).

(b) No person may tamper with, or knowingly disable, an
ozonereduction technology incorporated in acovered air conditioning
unit in the counties specified in §110.19 of this title (relating to
Affected Counties and Compliance Schedules).

§110.14. Technology Registration.
(a) All persons supplying or manufacturing ozone reduction

technology for use in the counties specified in §110.19 of this title (re-
lating to Affected Counties and Compliance Schedules) must certify in
writing to the executive director that their ozone reduction technology
will meet the ozone reduction requirementsof §110.12 of this title (re-
lating to Performance Standards) for each make and model of covered
air conditioning unit for which their technology is registered.

(b) Each make and model of covered air conditioning unit is
registered when the ozone reduction technology manufacturer or sup-
plier receivesawritten registration confirmation from the executive di-
rector providingaregistration number for eachcovered air conditioning
unit make and model.

(c) The executive director may revoke, in writing, any regis-
tration or part of aregistration, if theexecutive director determines that
the technology does not meet the performancestandardsof §110.12 of
this title.

§110.15. Testing Requirements.
(a) Ozone reduction efficiency for covered air conditioning

units shall be determined in accordance with the following test
methods and procedures.

(1) Ozone concentrations shall be determined by selecting
and using an appropriateEPA ReferenceMethod from 40 Codeof Fed-
eral Regulations Part 50, Appendix D.

(2) Ozone reduction technology must be demonstrated to
meet theozonereduction efficiency performance standards in §110.12
of this title (relating to Performance Standards), under all of the fol-
lowing conditions;

(A) inlet ozone concentration between 60 - 140 parts
per bill ion;

(B) inlet air temperature between 75 - 110 degrees
Fahrenheit;

(C) inlet dew points between 50 - 75 degrees Fahren-
heit; and

(D) maximum and minimum air flow ratesif applicable
(fan on).

(3) Ozonereductionefficiency shall bemeasured usingone
or both of the following air sampling test methods:
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(A) simultaneous air sampling of the inlet and outlet
ozone concentration of a covered air conditioning unit for an hour
where conditions in the bulk air stream entering the unit are created
by artificial means, provided that:

(i) sampling locations are chosen so that sufficient
mixing of the air enables sound ozone reduction measurements to be
taken; and

(ii) ozone is introduced and dispersed sufficiently
upstream of the covered air conditioning unit sampling location to in-
sure complete mixing in the air prior to the sampling point;

(B) simultaneous air sampling of the inlet and outlet
ozone concentration of a covered air conditioning unit where ambient
conditions are within the ranges specified in paragraph (2) of this sub-
section for any one-hour test run, provided that:

(i) theprobelocationsarechosen in amanner which
accurately demonstrates the average ozone reduction efficiency of the
ozone reduction technology; and

(ii) the probe locations are sufficiently shrouded to
insurethe upstream and downstream measurementsare taken from the
same air mass and that no cross mixing has occurred.

(b) Alternateair sampling test methods may beused if the ex-
ecutivedirector determinesthat theproposed methodsareequivalent to
themethodslisted in thissection, and heapprovestheproposed method
in writing.

(c) The ozone reduction technology manufacturer or supplier
must test, at their expense, any covered air conditioner in use in the
nonattainment area, within 90 days of being directed to conduct such
testing by the executive director.

§110.16. Labeling Requirements.
Coveredair conditioning unitsintended for usein thecountiesspecified
in §110.19 of this title (relating to Affected Counties and Compliance
Schedules) shall be labeled with a permanent material that must be
welded, riveted, or otherwise permanently attached to the unit. The
label shall identify the unit’s ozone reduction technology registration
number (if applicable), the year and month of the unit’s manufacture,
and shall state whether the unit meets the performance standards of
§110.12 of this title (relating to Performance Standards).

§110.17. Exemptions.
A covered air conditioning unit may beexempted fromall or part of this
chapter, by the executive director in writing, if the air conditioning unit
manufacturer can demonstrate to the executive director’s satisfaction
that no ozonereduction technology compliant with §110.12 of thistitle
(relating to PerformanceStandards) isavailablefor, or adaptableto, any
of the covered air conditioning manufacturer’s units

§110.19. Affected Counties and Compliance Schedules.
Effective January 1, 2002, persons subject to this rule in the following
counties shall be in compliance with §§110.12, 110.14 - 110.17 of this
title (relating Performance Standards; Technology Registration; Test-
ing Requirements; Labeling Requirements; and Exemptions):

(1) Beaumont/Port Arthur counties including Hardin, Jef-
ferson, and Orange;

(2) Dallas/Fort Worth counties including Collin, Dallas,
Denton, and Tarrant;

(3) Houston/Galveston counties including Brazoria,
Chambers, Fort Bend, Galveston, Harris, Liberty, Montgomery, and
Waller; and

(4) East and Central Texas counties including Anderson,
Angelina, Aransas, Atascosa, Austin, Bastrop, Bee, Bell, Bexar,
Bosque, Bowie, Brazos, Burleson, Caldwell, Calhoun, Camp, Cass,
Cherokee, Colorado, Comal, Cooke, Coryell, De Witt, Delta, Ellis,
Falls, Fannin, Fayette, Franklin, Freestone, Goliad, Gonzales, Grayson,
Gregg, Grimes, Guadalupe, Harrison, Hays, Henderson, Hill, Hood,
Hopkins, Houston, Hunt, Jackson, Jasper, Johnson, Karnes, Kaufman,
Lamar, Lavaca, Lee, Leon, Limestone, Live Oak, Madison, Marion,
Matagorda, McLennan, Milam, Morris, Nacogdoches, Navarro,
Newton, Nueces, Panola, Parker, Polk, Rains, Red River, Refugio,
Robertson, Rockwall, Rusk, Sabine, San Jacinto, San Patricio, San
Augustine, Shelby, Smith, Somervell, Titus, Travis, Trinity, Tyler, Up-
shur, Van Zandt, Victoria, Walker, Washington, Wharton, Williamson,
Wilson, Wise, and Wood.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005631
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
CHAPTER 114. CONTROL OF AIR
POLLUTION FROM MOTOR VEHICLES
The Texas Natural Resource Conservation Commission (com-
mission) proposes amendments to §114.6, Low Emission
Fuel Definitions; §114.312, Low Emission Diesel Standards;
§114.313, Designated Alternate Limits; §114.314, Registration
of Diesel Producers and Importers; §114.315, Approved Test
Methods; §114.316, Monitoring, Recordkeeping, and Reporting
Requirements; §114.317, Exemptions to Low Emission Diesel
Requirements; and §114.319, Affected Counties and Compli-
ance Dates. The commission proposes these amendments to
Chapter 114, Control of Air Pollution From Motor Vehicles, and
corresponding revisions to the state implementation plan (SIP)
in order to control ground-level ozone in the Houston/Galveston
(HGA), Dallas/Fort Worth (DFW), and Beaumont/Port Arthur
(BPA) ozone nonattainment areas.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

The HGA ozone nonattainment area is classified as Severe-17
under the Federal Clean Air Act (FCAA) Amendments of 1990
(42 United States Code (USC), §§7401 et seq.), and therefore
is required to attain the one-hour ozone standard of 0.12 parts
per million (ppm) by November 15, 2007. The HGA area, de-
fined by Brazoria, Chambers, Fort Bend, Galveston, Harris, Lib-
erty, Montgomery, and Waller Counties, has been working to de-
velop a demonstration of attainment in accordance with 42 USC,
§7410. On January 4, 1995, the state submitted the first of its
Post- 1996 SIP revisions for HGA.

The January 1995 SIP consisted of urban airshed model (UAM)
modeling for 1988 and 1990 base-case episodes, adopted rules
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to achieve a 9% rate-of-progress (ROP) reduction in volatile or-
ganic compounds (VOC), and a commitment schedule for the
remaining ROP and attainment demonstration elements. At the
same time, but in a separate action, the State of Texas filed for
the temporary nitrogen oxide (NO

x
) waiver allowed by 42 USC,

§7511a(f). The January 1995 SIP and the NO
x

waiver were
based on early base-case episodes which marginally exhibited
model performance in accordance with the United States Envi-
ronmental Protection Agency (EPA) modeling performance stan-
dards, but which had a limited data set as inputs to the model.
In 1993 and 1994, the commission was engaged in an intensive
data-gathering exercise known as the COAST study. The state
believed that the enhanced emissions inventory, expanded am-
bient air quality and meteorological monitoring, and other ele-
ments would provide a more robust data set for modeling and
other analysis, which would lead to modeling results that the
commission could use to better understand the nature of the
ozone air quality problem in the HGA area.

Around the same time as the 1995 submittal, the EPA policy re-
garding SIP elements and timelines went through changes. Two
national programs in particular resulted in changing deadlines
and requirements. The first of these programs was the Ozone
Transport Assessment Group. This group grew out of a March
2, 1995 memo from Mary Nichols, former EPA Assistant Admin-
istrator for Air and Radiation, that allowed states to postpone
completion of their attainment demonstrations until an assess-
ment of the role of transported ozone and precursors had been
completed for the eastern half of the nation, including the east-
ern portion of Texas. Texas participated in this study, and it
has been concluded that Texas does not significantly contribute
to ozone exceedances in the Northeastern United States. The
other major national initiative that has impacted the SIP plan-
ning process is the revisions to the national ambient air quality
standard (NAAQS) for ozone. The EPA promulgated a final rule
on July 18, 1997 changing the ozone standard to an eight-hour
standard of 0.08 ppm. In November 1996, concurrent with the
proposal of the standards, the EPA proposed an interim imple-
mentation plan (IIP) that it believed would help areas like HGA
transition from the old to the new standard. In an attempt to avoid
a significant delay in planning activities, Texas began to follow
this guidance, and readjusted its modeling and SIP development
timelines accordingly. When the new standard was published,
the EPA decided not to publish the IIP, and instead stated that,
for areas currently exceeding the one-hour ozone standard, that
standard would continue to apply until it is attained. The FCAA
requires that HGA attain the standard by November 15, 2007.

The EPA issued revised draft guidance for areas such as HGA
that do not attain the one-hour ozone standard. The commission
adopted on May 6, 1998 and submitted to the EPA on May 19,
1998 a revision to the HGA SIP which contained the following
elements in response to EPA’s guidance: UAM modeling based
on emissions projected from a 1993 baseline out to the 2007
attainment date; an estimate of the level of VOC and NO

x
re-

ductions necessary to achieve the one-hour ozone standard by
2007; a list of control strategies that the state could implement
to attain the one-hour ozone standard; a schedule for complet-
ing the other required elements of the attainment demonstration;
a revision to the Post-1996 9% ROP SIP that remedied a defi-
ciency that the EPA believed made the previous version of that
SIP unapprovable; and evidence that all measures and regula-
tions required by Subpart 2 of Title I of the FCAA to control ozone
and its precursors have been adopted and implemented, or are
on an expeditious schedule to be adopted and implemented.

In November 1998, the SIP revision submitted to the EPA in
May 1998 became complete by operation of law. However, the
EPA stated that it could not approve the SIP until specific control
strategies were modeled in the attainment demonstration. The
EPA specified a submittal date of November 15, 1999 for this
modeling. In a letter to the EPA dated January 5, 1999, the state
committed to model two strategies showing attainment.

As the HGA modeling protocol evolved, the state eventually se-
lected and modeled seven basic modeling scenarios. As part
of this process, a group of HGA stakeholders worked closely
with commission staff to identify local control strategies for the
modeling. Some of the scenarios for which the stakeholders re-
quested evaluation included options such as California-type fuel
and vehicle programs as well as an acceleration simulation mode
equivalent motor vehicle inspection and maintenance program.
Other scenarios incorporated the estimated reductions in emis-
sions that were expected to be achieved throughout the mod-
eling domain as a result of the implementation of several vol-
untary and mandatory statewide programs adopted or planned
independently of the SIP. It should be made clear that the com-
mission did not propose that any of these strategies be included
in the ultimate control strategy submitted to the EPA in 2000. The
need for and effectiveness of any controls which may be imple-
mented outside the HGA eight-county area will be evaluated on
a county-by-county basis.

The SIP revision was adopted by the commission on October
27, 1999, submitted to the EPA by November 15, 1999, and
contained the following elements: photochemical modeling of
potential specific control strategies for attainment of the one-
hour ozone standard in the HGA area by the attainment date
of November 15, 2007; an analysis of seven specific modeling
scenarios reflecting various combinations of federal, state, and
local controls in HGA (additional scenarios H1 and H2 build upon
Scenario VIf); identification of the level of reductions of VOC and
NO

x
necessary to attain the one-hour ozone standard by 2007;

a 2007 mobile source budget for transportation conformity; iden-
tification of specific source categories which, if controlled, could
result in sufficient VOC and/or NO

x
reductions to attain the stan-

dard; a schedule committing to submit by April 2000 an enforce-
able commitment to conduct a mid-course review; and a sched-
ule committing to submit modeling and adopted rules in support
of the attainment demonstration by December 2000.

The April 19, 2000 SIP revision for HGA contained the following
enforceable commitments by the state: to quantify the shortfall
of NO

x
reductions needed for attainment; to list and quantify po-

tential control measures to meet the shortfall of NO
x

reductions
needed for attainment; to adopt the majority of the necessary
rules for the HGA attainment demonstration by December 31,
2000, and to adopt the rest of the shortfall rules as expeditiously
as practical, but no later than July 31, 2001; to submit a Post-99
ROP plan by December 31, 2000; to perform a mid- course re-
view by May 1, 2004; and to perform modeling of mobile source
emissions using the EPA mobile source emissions model (MO-
BILE6), to revise the on-road mobile source budget as needed,
and to submit the revised budget within 24 months of the model’s
release. In addition, if a conformity analysis is to be performed
between 12 months and 24 months after the MOBILE6 release,
the state will revise the motor vehicle emissions budget (MVEB)
so that the conformity analysis and the SIP MVEB are calculated
on the same basis.

In order for the state to have an approvable attainment demon-
stration, EPA has indicated that the state must adopt those
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strategies modeled in the November submittal and then adopt
sufficient controls to close the remaining gap in NO

x
emissions.

The modeling included in this proposal indicates a gap of
an additional 77.98 tons per day (tpd) of NO

x
reductions is

necessary for an approvable attainment demonstration.

The emission reduction requirements included as part of this
SIP revision represent substantial, intensive efforts on the part of
stakeholder coalitions in the HGA area. These coalitions, involv-
ing local governmental entities, elected officials, environmental
groups, industry, consultants, and the public, as well as the com-
mission and the EPA, have worked diligently to identify and quan-
tify potential control strategy measures for the HGA attainment
demonstration. Local officials from the HGA area have formally
submitted a resolution to the commission, requesting the inclu-
sion of many specific emission reduction strategies.

The current SIP revision contains rules, enforceable commit-
ments, and photochemical modeling analyses in support of the
HGA ozone attainment demonstration. In addition, this SIP con-
tains Post- 1999 ROP plans for the milestone years 2002 and
2005, and for the attainment year 2007. The SIP also con-
tains enforceable commitments to implement further measures,
if needed, in support of the HGA attainment demonstration, as
well as a commitment to perform and submit a mid-course re-
view.

The HGA ozone nonattainment area will need to ultimately re-
duce NO

x
more than 750 tpd to reach attainment with the one-

hour standard. In addition, a VOC reduction of about 25% will
have to be achieved. Adoption of the Low Emission Diesel Fuel
(LED) program will contribute to attainment and maintenance of
the one-hour ozone standard in the HGA area. A LED program
also should contribute to a successful demonstration of trans-
portation conformity in the HGA area.

These proposed rules are one element of the control strategy for
the HGA Attainment Demonstration SIP. The purpose of these
proposed rules is to establish a LED air pollution control strategy
that reduces NO

x
emissions necessary for the HGA nonattain-

ment area to be able to demonstrate attainment with the ozone
NAAQS. Additional benefits will be achieved in the BPA and DFW
ozone nonattainment areas, and the 95-county central and east-
ern Texas region.

The proposed revisions to the LED rules will require LED fuel
statewide for on-road use. In addition, the proposed revisions
to the LED rules will require LED fuel for both on-road and
non-road use in the eight counties in the HGA ozone nonat-
tainment area which includes Brazoria, Chambers, Fort Bend,
Galveston, Harris, Liberty, Montgomery, and Waller Counties;
the four counties of the DFW ozone nonattainment area which
includes Collin, Dallas, Denton, and Tarrant Counties; the three
counties of the BPA ozone nonattainment area which includes
Hardin, Jefferson, and Orange Counties; and 95 additional
central and eastern Texas counties including Anderson, An-
gelina, Aransas, Atascosa, Austin, Bastrop, Bee, Bell, Bexar,
Bosque, Bowie, Brazos, Burleson, Caldwell, Calhoun, Camp,
Cass, Cherokee, Colorado, Comal, Cooke, Coryell, De Witt,
Delta, Ellis, Falls, Fannin, Fayette, Franklin, Freestone, Goliad,
Gonzales, Grayson, Gregg, Grimes, Guadalupe, Harrison,
Hays, Henderson, Hill, Hood, Hopkins, Houston, Hunt, Jackson,
Jasper, Johnson, Karnes, Kaufman, Lamar, Lavaca, Lee, Leon,
Limestone, Live Oak, Madison, Marion, Matagorda, McLen-
nan, Milam, Morris, Nacogdoches, Navarro, Newton, Nueces,
Panola, Parker, Polk, Rains, Red River, Refugio, Robertson,

Rockwall, Rusk, Sabine, San Jacinto, San Patricio, San Au-
gustine, Shelby, Smith, Somervell, Titus, Travis, Trinity, Tyler,
Upshur, Van Zandt, Victoria, Walker, Washington, Wharton,
Williamson, Wilson, Wise, and Wood Counties.

The LED fuel will lower the emissions of NO
x

and other pol-
lutants from fuel combustion. Because NO

x
is a precursor to

ground-level ozone formation, reduced emissions of NO
x
will re-

sult in ground-level ozone reductions. To comply with the state
LED regulations, diesel fuel producers and importers must en-
sure that diesel fuel distributed to the LED fuel zone meets the
specifications stated in these proposed rules. The proposed
rules require that, beginning May 1, 2002, diesel fuel produced
for delivery and ultimate sale to the consumer in the affected area
does not exceed 500 ppm sulfur, must contain less than 10% by
volume of aromatic hydrocarbons, and must have a cetane num-
ber of 48 or greater. In addition, the proposed rules will require
the sulfur content in the diesel fuel supplied to the DFW, BPA,
and HGA ozone nonattainment areas and 95 central and east-
ern Texas counties, be reduced to 30 ppm sulfur beginning May
1, 2004, and reduced again beginning May 1, 2006, to 15 ppm
sulfur. Also, the proposed rules require diesel fuel producers and
importers who provide fuel to the affected areas to register with
the commission and provide quarterly status reports.

The proposed rules will also revise definitions that will impact
who is affected by the proposed state LED fuel program as well
as who is impacted by the current requirements of the regional
low Reid vapor pressure (RVP) gasoline program, specified in
§§114.301, 114.304 - 114.307, and 114.309. The proposed
rules will restrict the registration, reporting, and testing require-
ments of these programs to those persons who have direct con-
trol over changes in fuel content, i.e., those persons who produce
fuel or import fuel into the state.

The commission is aware that the EPA is currently proposing
revised nationwide diesel fuel sulfur controls. If a new federal
diesel fuel sulfur rule is adopted that covers the areas in Texas
impacted by this rule, and the federal rule is at least as stringent
as these rules, then the commission may consider compliance
with the national rule equally effective and may repeal the state
sulfur requirements for diesel fuel.

The commission is proposing to expand the LED fuel ozone con-
trol strategy which was developed for the DFW area and requires
diesel fuel content limits more restrictive than federal diesel fuel
regulations. The current federal regulations governing diesel fuel
quality in Title 40 Code of Federal Regulations (40 CFR) Part 80,
Regulation of Fuels and Fuel Additives, §80.29, Controls and
Prohibitions on Diesel Fuel Quality, establish limits for fuel con-
tent for diesel fuel used in on-road motor vehicle applications.
These federal regulations limit sulfur in on-road diesel fuel to 500
ppm and allow the producer to choose between meeting a mini-
mum cetane number of 40 or a maximum aromatic hydrocarbon
content of 35% by volume. The state’s proposed LED regula-
tions limit on-road diesel to 500 ppm sulfur, 10% aromatic hydro-
carbons, and a 48 cetane minimum, and with a more restrictive
limit on sulfur being implemented on-road and non-road in the
HGA, DFW, BPA ozone nonattainment areas and 95 central and
eastern Texas counties in 2004 and then again in 2006. How-
ever, although the EPA regulates diesel fuel content for on-road
use, it does not regulate the fuel content for non-road diesel fuel.
Therefore, since there is currently no federal limit on the content
of non-road diesel, the state has the authority to place controls
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on the fuel content of non-road diesel fuel. As such, the com-
mission is submitting, as part of the SIP, concurrent with this pro-
posed rulemaking, a request for a waiver in accordance with the
42 USC, §7545(C)(4)(c), for the on-road portion of these rules.
The commission does not believe that a waiver is needed for the
non-road portion of these rules. This proposed SIP submittal is
available to the public by contacting Heather Evans at (512) 239-
1970.

Modeling performed for the commission assessing the benefits
of this NO

x
emission reduction strategy demonstrated that sig-

nificant emission reductions could be achieved from using a low
aromatic hydrocarbon/high cetane diesel fuel as specified by the
commission’s LED fuel requirements. By the year 2007, the pro-
posed LED fuel program will reduce NO

x
emissions from on-road

vehicles and non-road equipment statewide by 30 tpd, of which
6.84 tpd of reductions will be achieved in the HGA ozone nonat-
tainment area. The commission anticipates production cost will
increase from $.04 to $.08 per gallon of diesel fuel to comply with
rules.

The commission developed this NO
x
emission control strategy to

cover the eight counties contained in the HGA ozone nonattain-
ment area. The coverage area also includes all counties in the
state for on-road diesel fuel use and the four DFW ozone nonat-
tainment counties, the three BPA ozone nonattainment counties,
as well as 95 central and eastern Texas counties for both on- road
and non-road diesel fuel use. The involvement of the statewide
counties as part of the NO

x
emission control strategy is neces-

sary for the HGA and DFW areas to demonstrate attainment of
the ozone NAAQS. The proposed rules are intended to help bring
the ozone nonattainment areas into compliance and to help keep
attainment and near nonattainment areas from going into nonat-
tainment. The proposed statewide coverage will also provide a
greater market for diesel fuel producers and importers to provide
the fuel required by these regulations and should help alleviate
concerns regarding out of area refueling practices.

The commission solicits comment regarding the possible bene-
fits of reducing sulfur content to 15 ppm prior to the 2006 federal
deadline as a possible alternative to controls on aromatics and
cetane as described in this proposal.

The commission solicits comment on additional flexibilities re-
lating to rule content and implementation which have not been
addressed in this or other concurrent rulemakings. These flexi-
bilities may be available for both mobile and stationary sources.
Additional flexibilities may also be achieved through innovative
and/or emerging technology which may become available in the
future. Additional sources of funds for incentive programs may
become available to substitute for some of the measures consid-
ered here.

SECTION BY SECTION DISCUSSION

The proposed amendments to §114.6 contain revisions to the
following definitions: bulk plant, imported, import facility, and im-
porter. The proposed amendment to the definition of bulk plant is
needed for clarification of the definition and will insert the word
"fuel" that was inadvertently left out of the original rulemaking.
The phrase "solely by truck" is also proposed to be amended to
"by truck or pipeline" to account for those bulk plants that have
pipeline delivery. The proposed amendments to the definitions
of imported, import facility, and importer are necessary to clarify
that only those persons who import fuel into the state are covered
by these definitions. These proposed amendments will impact
who is affected by the current requirements of the regional RVP

gasoline program, specified in §§114.301, 114.304 - 114.307,
and 114.309, as well as the proposed amendments to the LED
fuel program and will restrict the registration, reporting, and test-
ing requirements of these programs to those persons who have
direct control over changes in fuel content, i.e., those persons
who produce fuel or import fuel into the state. In addition, the
proposed amendments to §114.6 contain new definitions for mo-
tor vehicle and non-road equipment. Also, as a result of the new
definitions, the other existing definitions are to be renumbered
accordingly.

The proposed amendments to §114.312 revise subsection (b) to
modify the sulfur content standard for diesel fuel to provide for
the phase down of sulfur content in certain affected areas from
500 ppm to 30 ppm and then again to 15 ppm. In addition, the
proposed amendments to §114.312 revise subsection (g) to pro-
vide reference to the testing methods prescribed in the proposed
amendments to §114.315.

The proposed amendments to §114.313 clarify the language of
subsection (c) by adding commas in two locations.

The proposed amendments to §114.314 clarify language by
adding the word "fuel" after the phrase "low emission diesel
(LED)." The proposed amendments also change the word
"chapter" to "division" to clarify that LED producers and im-
porters shall comply with the requirements of the subchapter
division regarding LED.

The proposed amendments to §114.315 revise subsection (a) to
establish the American Society for Testing and Materials (ASTM)
Test Method D287-92(1995) as the approved test method for de-
termining the American Petroleum Institute (API) gravity, ASTM
Test Method D445-97 as the approved test method for determin-
ing viscosity, ASTM Test Method D93-99c as the approved test
method for determining the flash point, and ASTM Test Method
D86-00 as the approved test method for determining the distilla-
tion temperatures of the diesel fuel. The proposed amendments
to §114.315 also contain a new subsection (c) which establishes
the test procedures and approval process for obtaining the exec-
utive director’s approval of an alternative diesel fuel formulation.

The proposed amendments to §114.316 revise subsection (e) to
require the California Air Resources Board (CARB) executive or-
der number, or the approval notification number as issued by the
executive director, to be included on the product transfer docu-
ments if the diesel fuel being transferred complies with one of
those alternatives.

The proposed amendments to §114.319 contain a new subsec-
tion (a) which establishes the compliance date for statewide cov-
erage of the LED program for on-road diesel fuel use, a new sub-
section (b) which establishes the compliance date and coverage
area for the use of LED for both on- road and non-road use, a
new subsection (c) which establishes the compliance date and
coverage area for the sulfur content phase down to 30 ppm sul-
fur, and a new subsection (d) which establishes the compliance
date and coverage area for the sulfur content phase down to 15
ppm sulfur.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

John Davis, Technical Specialist with Strategic Planning and Ap-
propriations, determined that for the first five-year period the pro-
posed amendments are in effect there will be fiscal implications
which are not anticipated to be significant for any single unit of

25 TexReg 8172 August 25, 2000 Texas Register



state and local government as a result of administration or en-
forcement of the proposed amendments. The total annual fiscal
impact to statewide state and local government diesel vehicles is
estimated to be approximately $177 per year per diesel vehicle
following implementation of LED fuel standards on May 1, 2002
and an additional $177 per year per diesel vehicle in the DFW,
BPA, and HGA ozone nonattainment areas and 95 additional
central and eastern Texas counties, following the beginning of
a desulfurization phase in period which requires the sulfur level
per gallon of gasoline to be reduced from 30 ppm (May 1, 2004)
to 15 ppm (May 1, 2006).

The proposed amendments to the current LED fuel rule will re-
quire LED fuel statewide for on- road use. In addition, the pro-
posed amendments will require LED fuel for both on-road and
non-road use in the eight-county HGA, four-county DFW, and
three-county BPA nonattainment areas along with 95 additional
counties in central and eastern Texas.

The HGA ozone nonattainment area consists of Brazoria,
Chambers, Fort Bend, Galveston, Harris, Liberty, Montgomery,
and Waller Counties; the DFW ozone nonattainment area con-
sists of Collin, Dallas, Denton, and Tarrant Counties; the BPA
ozone nonattainment area consists of Hardin, Jefferson, and Or-
ange Counties; and the 95 additional central and eastern Texas
counties are Anderson, Angelina, Aransas, Atascosa, Austin,
Bastrop, Bee, Bell, Bexar, Bosque, Bowie, Brazos, Burleson,
Caldwell, Calhoun, Camp, Cass, Cherokee, Colorado, Comal,
Cooke, Coryell, De Witt, Delta, Ellis, Falls, Fannin, Fayette,
Franklin, Freestone, Goliad, Gonzales, Grayson, Gregg,
Grimes, Guadalupe, Harrison, Hays, Henderson, Hill, Hood,
Hopkins, Houston, Hunt, Jackson, Jasper, Johnson, Karnes,
Kaufman, Lamar, Lavaca, Lee, Leon, Limestone, Live Oak,
Madison, Marion, Matagorda, McLennan, Milam, Morris, Nacog-
doches, Navarro, Newton, Nueces, Panola, Parker, Polk, Rains,
Red River, Refugio, Robertson, Rockwall, Rusk, Sabine, San
Jacinto, San Patricio, San Augustine, Shelby, Smith, Somervell,
Titus, Travis, Trinity, Tyler, Upshur, Van Zandt, Victoria, Walker,
Washington, Wharton, Williamson, Wilson, Wise, and Wood
Counties.

In order to comply with the proposed amendments, beginning
May 1, 2002, diesel fuel producers and importers must ensure
diesel fuel distributed to affected areas shall not exceed 500 ppm
sulfur, must contain less than 10% by volume of aromatic hydro-
carbons, and must have a cetane number of 48 or greater. Addi-
tionally, the proposed amendments will require the sulfur content
in the diesel fuel supplied to the DFW, BPA, and HGA nonattain-
ment areas and 95 additional central and eastern Texas counties
be reduced to 30 ppm sulfur beginning May 1, 2004, and reduced
again beginning May 1, 2006, to 15 ppm.

It is anticipated that the cost of producing diesel fuel to the May 1,
2002 standard will result in an estimated increase, in the cost for
this fuel at the pump, of $.04. Additionally, it is anticipated that
owners and operators of diesel fueled vehicles in counties af-
fected by the May 1, 2006 standard will have to pay an additional
$.04 increase in diesel fuel prices, beginning May 1, 2004, when
the phase in period to desulfurize diesel from 30 ppm to 15 ppm
sulfur content per gallon of diesel begins. The increase in fuel
cost for the May 1, 2002 standard was calculated in an analysis
published by Northeast States for Coordinated Air Use Manage-
ment (NESCAUM) comparing the cost of California diesel fuel
to federal diesel. Federal diesel is the term used for diesel fuel
which meets federal standards and is used to fuel diesel-pow-
ered, compression-ignition engines in on-road applications. The

increase in fuel cost for the May 1, 2006 standard is based on
the EPA’s "Notice of Proposed Rulemaking on the Heavy-Duty
Engine and Vehicle Standards and Highway Diesel Fuel Sulfur
Control Requirements." In addition, the proposed amendments
will require diesel fuel producers and importers who provide fuel
to the affected areas to register with the commission, test their
fuel for compliance, and provide quarterly status reports to the
commission.

The following analysis in this fiscal note only considers on-road
diesel vehicles. Vehicle counts for non-road diesel vehicles are
not available.

Statewide units of state and local government will likely be
required to pay an additional $.04 per gallon for diesel fuel that
meets the proposed LED requirements following the May 1,
2002 deadline. Approximately 12,261 state and local govern-
ment diesel vehicles statewide consumed approximately 54
million gallons of diesel fuel in 1999. Based on a 1.5% growth
rate, an estimated 12,821 diesel vehicles would use approxi-
mately 57 million gallons of on-road diesel fuel in 2002. The
total annual fiscal impact to units of state and local governments
in 2002 would be approximately $1.5 million or approximately
$117 per diesel vehicle for 2002 (May - December 2002) and
then approximately $2.3 million or approximately $177 per year
per diesel vehicle afterward.

Beginning May 1, 2004, a desulfurization phase in period will be-
gin, which will eventually result in the reduction of sulfur content
per gallon of diesel from 30 ppm (May 1, 2004) to 15 ppm (May
1, 2006). All diesel gas sold in the affected counties will have to
meet the 15 ppm requirement by May 1, 2006. Units of state and
local government in the affected counties will likely be required
to pay an additional $.04 per gallon, for a total increase of $.08
beginning May 1, 2004, for diesel fuel that meets the stricter pro-
posed LED requirements. It is anticipated there will be approx-
imately 9,600 state and local government diesel vehicles oper-
ating in the affected areas by May 1, 2004. The additional fiscal
impact for units of state and local government vehicles operating
in the affected counties in 2004 will be approximately $1.1 million
or approximately $117 per diesel vehicle for 2004 (May - Decem-
ber 2004) and then approximately $1.7 million or approximately
$177 per diesel vehicle per year afterward. The combined an-
nual cost increase to units of state and local governments which
own or operate diesel vehicles in the affected areas, for the first
full years following implementation of fuel standards associated
with the May 1, 2002 and May 1, 2004 - 2006 phase-in period,
is approximately $3.3 million or approximately $354 per diesel
vehicle per year.

PUBLIC BENEFIT AND COSTS

Mr. Davis also determined that for the first five years the pro-
posed amendments are in effect, the public benefit anticipated
from enforcement of and compliance with the proposed amend-
ments will be the potential reduction of on-road and non-road
mobile source emissions, potentially improved air quality, and
contribution toward demonstration of attainment with the NAAQS
for the HGA ozone nonattainment areas. However, additional
benefits will be achieved in the BPA and DFW ozone nonattain-
ment areas, and the 95-county central and eastern Texas region.

There are fiscal implications which are not anticipated to be sig-
nificant for any single owner or operator of diesel equipment as a
result of administration or enforcement of the proposed amend-
ments. It is anticipated that LED diesel fuel producers that supply
fuel to the affected counties will incur additional costs to produce
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diesel fuel that meets the proposed May 1, 2002 LED standards.
The cost of producing this LED fuel is estimated to be approxi-
mately $.04 per gallon more than for diesel fuel. Additionally, it is
anticipated that owners and operators of diesel fueled vehicles
in counties affected by the May 1, 2006 standard will be faced
with an additional $.04 increase in diesel fuel prices, beginning
May 1, 2004, when the phase in period to desulfurize diesel from
30 ppm to 15 ppm sulfur content per gallon of diesel begins.

The commission estimates that approximately 565,661 privately
owned and operated diesel vehicles statewide consumed ap-
proximately 2.5 billion gallons of on-road diesel fuel in 1999.
Based on a 1.5% growth rate, an estimated 591,499 privately
owned and operated diesel vehicles would use approximately
2.6 billion gallons of on-road diesel fuel in 2002. The total fiscal
impact to persons and businesses which own and operate diesel
vehicles statewide in 2002 would be approximately $69 million or
approximately $117 per diesel vehicle for 2002 (May - Decem-
ber 2002) and then approximately $105 million or approximately
$177 per year per diesel vehicle afterward.

Beginning May 1, 2004, a desulfurization phase in period will
begin, which will eventually result in the reduction of sulfur con-
tent per gallon of diesel from 30 ppm (May 1, 2004) to 15 ppm
(May 1, 2006). All diesel gas sold in the affected counties will
have to meet the 15 ppm requirement by May 1, 2006. Persons
and businesses that own and operate diesel vehicles in the af-
fected counties will likely be required to pay an additional $.04
per gallon, for a total increase of $.08 beginning May 1, 2004, for
diesel fuel that meets the stricter proposed LED requirements.
The commission anticipates there will be approximately 441,380
privately-owned diesel vehicles operating in the affected coun-
ties by May 1, 2004. The additional fiscal impact for persons and
businesses that own and operate diesel vehicles operating in the
affected counties in 2004 will be approximately $51 million or ap-
proximately $117 per diesel vehicle for 2004 (May - December
2004) and then approximately $78 million or approximately $177
per diesel vehicle per year afterward. The combined annual cost
increase to persons and businesses which own or operate diesel
vehicles in the affected counties, for the first full years follow-
ing implementation of fuel standards associated with the May 1,
2002 and May 1, 2004 - 2006 phase in period, is approximately
$153 million or approximately $354 per diesel vehicle per year.

There will be significant capital and operating costs to refineries
to meet the proposed May 1, 2006 standard. According to EPA
analysis found in the "Notice of Proposed Rulemaking on the
Heavy-Duty Engine and Vehicle Standards and Highway Diesel
Fuel Sulfur Control Requirements," the estimated capital costs
for a typical refinery will be approximately $31 million and the
average annual operating cost would be approximately $8 mil-
lion. These increased costs will result in an anticipated $.04 per
gallon increase in diesel fuel for consumers beginning May 1,
2004. There are no anticipated significant additional costs for
diesel fuel producers and importers associated with registering
with the commission or supplying monthly status reports. Like-
wise, there are no anticipated additional costs to producers for
testing LED fuel because producers are already testing their fuel
for compliance with federal regulations and industry standards.

SMALL AND MICRO-BUSINESS ASSESSMENT

There will be fiscal implications which are not anticipated to have
an adverse impact on any small or micro-businesses as a result
of administration or enforcement of the proposed amendments.
There are no known diesel fuel producers or importers that would

be considered small or micro- businesses. However, it is antic-
ipated that many independent retailers of diesel fuel statewide
are small or micro-businesses. Therefore, production costs of
approximately $.04 per gallon for each standard (May 1, 2002
and May 1, 2004 - 2006) are not anticipated to affect small or mi-
cro-businesses except for passing increased costs of production
through to consumers. The fiscal implications for small and mi-
cro-businesses would include additional costs of approximately
$.04 per gallon for LED starting May 1, 2002 and then an addi-
tional $.04 per gallon for lower sulfur content diesel in counties
affected by the May 1, 2004 - 2006 phase-in period standard.
The additional costs would depend on the amount of fuel used
by the business. On an average basis, the annual cost to busi-
nesses would be approximately $177 per diesel vehicle per year
statewide and an additional $177 per diesel vehicle per year in
the counties affected by the May 1, 2004 - 2006 phase-in period
standard.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the proposed rulemaking is
subject to §2001.0225 because it could meet the definition of a
"major environmental rule" as defined in that statute. "Major en-
vironmental rule" means a rule, the specific intent of which is to
protect the environment or reduce risks to human health from en-
vironmental exposure and that may adversely affect in a material
way the economy, a sector of the economy, productivity, compe-
tition, jobs, the environment, or the public health and safety of
the state or a sector of the state. The amendments to Chapter
114 are intended to protect the environment or reduce risks to
human health from environmental exposure to ozone and could
affect in a material way, a sector of the economy, competition,
and the environment due to its impact on the fuel manufactur-
ing and distribution network of the state. The amendments are
intended to implement an LED air pollution control program as
part of the strategy to reduce emissions of NO

x
necessary for

the counties included in the HGA ozone nonattainment area to
be able to demonstrate attainment with the ozone NAAQS. Al-
though the proposed amendments could meet the definition of
a "major environmental rule" as defined in the Texas Govern-
ment Code, §2001.0225 only applies to a major environmental
rule, the result of which is to: 1.) exceed a standard set by fed-
eral law, unless the rule is specifically required by state law; 2.)
exceed an express requirement of state law, unless the rule is
specifically required by federal law; 3.) exceed a requirement
of a delegation agreement or contract between the state and an
agency or representative of the federal government to implement
a state and federal program; or 4.) adopt a rule solely under the
general powers of the agency instead of under a specific state
law.

This proposed rulemaking action does not meet any of these
four applicability requirements. Specifically, the LED fuel re-
quirements within these proposed rules were developed in or-
der to meet the ozone NAAQS set by the EPA under 42 USC,
§7409, and therefore meet a federal requirement. Provisions
of 42 USC, §7410, require states to adopt a SIP which pro-
vides for "implementation, maintenance, and enforcement" of the
primary NAAQS in each air quality control region of the state.
While §7410 does not require specific programs, methods, or
reductions in order to meet the standard, state SIPs must in-
clude "enforceable emission limitations and other control mea-
sures, means or techniques (including economic incentives such
as fees, marketable permits, and auctions of emissions rights),
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as well as schedules and timetables for compliance as may be
necessary or appropriate to meet the applicable requirements
of this chapter," (meaning Chapter 85, Air Pollution Prevention
and Control). It is true that 42 USC does require some spe-
cific measures for SIP purposes, like the inspection and mainte-
nance program, but those programs are the exception, not the
rule, in the SIP structure of 42 USC. The provisions of 42 USC
recognize that states are in the best position to determine what
programs and controls are necessary or appropriate in order to
meet the NAAQS. This flexibility allows states, affected industry,
and the public, to collaborate on the best methods for attaining
the NAAQS for the specific regions in the state. Even though
42 USC allows states to develop their own programs, this flex-
ibility does not relieve a state from developing a program that
meets the requirements of §7410. Thus, while specific measures
are not generally required, the emission reductions are required.
States are not free to ignore the requirements of §7410 and must
develop programs to assure that the nonattainment areas of the
state will be brought into attainment on schedule.

The requirement to provide a fiscal analysis of proposed regu-
lations in the Texas Government Code was amended by Senate
Bill 633 (SB 633) during the 75th Legislative Session, 1999. The
intent of SB 633 was to require agencies to conduct a regulartory
impact analysis (RIA) of extraordinary rules. These are identified
in the statutory language as major environmental rules that will
have a material adverse impact and will exceed a requirement
of state law, federal law, or a delegated federal program, or are
adopted solely under the general powers of the agency. With
the understanding that this requirement would seldom apply, the
commission provided a cost estimate for SB 633 that concluded
"based on an assessment of rules adopted by the agency in the
past, it is not anticipated that the bill will have significant fiscal
implications for the agency due to its limited application." The
commission also noted that the number of rules that would re-
quire assessment under the provisions of the bill was not large.
This conclusion was based, in part, on the criteria set forth in the
bill that exempted proposed rules from the full analysis unless
the rule was a major environmental rule that exceeds a federal
law. As previously discussed, 42 USC does not require specific
programs, methods, or reductions in order to meet the NAAQS;
thus, states must develop programs for each nonattainment area
to ensure that area will meet the attainment deadlines. Because
of the ongoing need to address nonattainment issues, the com-
mission routinely proposes and adopts SIP rules. The legisla-
ture is presumed to understand this federal scheme. If each rule
proposed for inclusion in the SIP was considered to be a major
environmental rule that exceeds federal law, then every SIP rule
would require the full RIA contemplated by SB 633. This con-
clusion is inconsistent with the conclusions reached by the com-
mission in its cost estimate and by the Legislative Budget Board
(LBB) in its fiscal notes. Since the legislature is presumed to
understand the fiscal impacts of the bills it passes, and that pre-
sumption is based on information provided by state agencies and
the LBB, the commission believes that the intent of SB 633 was
only to require the full RIA for rules that are extraordinary in na-
ture. While the SIP rules will have a broad impact, that impact
is no greater than is necessary or appropriate to meet the re-
quirements of the FCAA. For these reasons, rules proposed for
inclusion in the SIP fall under the exception in Texas Government
Code, §2001.0225(a), because they are required by federal law.
The commission performed photochemical grid modeling which
predicts that NO

x
emission reductions, such as those required

by these rules, will result in reductions in ozone formation in the

HGA ozone nonattainment area. This rulemaking does not ex-
ceed an express requirement of state law. This rulemaking is
intended to obtain NO

x
emission reductions which will result in

reductions in ozone formation in the HGA ozone nonattainment
area and help bring HGA into compliance with the air quality
standards established under federal law as NAAQS for ozone.
The rulemaking does not exceed a standard set by federal law,
exceed an express requirement of state law (unless specifically
required by federal law), or exceed a requirement of a delegation
agreement. The rulemaking was not developed solely under the
general powers of the agency, but was specifically developed
to meet the NAAQS established under federal law and autho-
rized under Texas Clean Air Act (TCAA), §§382.011, 382.012,
382.017, 382.019, 382.037(g), and 382.039.

The commission invites public comment on the draft regulatory
impact analysis.

TAKINGS IMPACT ASSESSMENT

The commission prepared a takings impact assessment for
these proposed rules in accordance with Texas Government
Code, §2007.043. The following is a summary of that assess-
ment. The specific purpose of the proposed rulemaking is to
establish an LED fuel program which will act as an air pollution
control strategy to reduce NO

x
emissions necessary for the

eight counties included in the HGA ozone nonattainment area
to be able to demonstrate attainment with the ozone NAAQS.
Promulgation and enforcement of the proposed rules may
possibly burden private, real property because this proposed
rulemaking action may result in investment in the permanent
installation of new refinery processing equipment. Although the
proposed rules do not directly prevent a nuisance or prevent
an immediate threat to life or property, they do prevent a real
and substantial threat to public health and safety, and partially
fulfill a federal mandate under 42 USC, §7410. Specifically,
the emission limitations and control requirements within this
proposal have been developed in order to meet the ozone
NAAQS set by the EPA under 42 USC, §7409. States are
primarily responsible for ensuring attainment and maintenance
of the NAAQS once the EPA has established them. Under 42
USC, §7410 and related provisions, states must submit, for
approval by the EPA, SIPs that provide for the attainment and
maintenance of NAAQS through control programs directed to
sources of the pollutants involved. Therefore, the purpose of
the proposed rules is to implement cleaner burning diesel fuel
which is necessary for the HGA ozone nonattainment area to
meet the air quality standards established under federal law as
NAAQS. Consequently, the exemption which applies to these
proposed rules is that of an action reasonably taken to fulfill an
obligation mandated by federal law; therefore, these proposed
rules do not constitute a takings under the Texas Government
Code, Chapter 2007.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission determined that the rulemaking action relates
to an action or actions subject to the Texas Coastal Management
Program (CMP) in accordance with the Coastal Coordination Act
of 1991, as amended (Texas Natural Resources Code, §§33.201
et seq.), and the commission rules in 30 TAC Chapter 281, Sub-
chapter B, concerning Consistency with the CMP. As required
by 30 TAC §281.45(a)(3) and 31 TAC §505.11(b)(2), relating to
actions and rules subject to the CMP, commission rules govern-
ing air pollutant emissions must be consistent with the applica-
ble goals and policies of the CMP. The commission reviewed this
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action for consistency with the CMP goals and policies in accor-
dance with the rules of the Coastal Coordination Council, and
determined that the action is consistent with the applicable CMP
goals and policies. The CMP goal applicable to this rulemaking
action is the goal to protect, preserve, and enhance the diversity,
quality, quantity, functions, and values of coastal natural resource
areas (31 TAC §501.12(1)). No new sources of air contaminants
will be authorized and NO

x
air emissions will be reduced as a re-

sult of these rules. The CMP policy applicable to this rulemaking
action is the policy that commission rules comply with regula-
tions in 40 CFR, to protect and enhance air quality in the coastal
area (31 TAC §501.14(q)). This rulemaking action complies with
40 CFR 51. Therefore, in compliance with 31 TAC §505.22(e),
the commission affirms that this rulemaking action is consistent
with CMP goals and policies.

Interested persons may submit comments on the consistency
of the proposed rules with the CMP during the public comment
period.

ANNOUNCEMENT OF HEARINGS

The commission will hold public hearings on this proposal at the
following times and locations: September 18, 2000, 10:00 a.m.,
Lone Star Convention Center, 9055 Airport Road (FM 1484),
Conroe; September 18, 2000, 7:00 p.m., Lake Jackson Civic
Center, 333 Highway 332 East, Lake Jackson; September 19,
2000, 10:00 a.m. and 7:00 p.m., George Brown Convention
Center, 1001 Avenida de Las Americas, Houston; September
20, 2000, 9:00 a.m., VFW Hall, 6202 George Bush Drive, Katy;
September 20, 2000, 6:00 p.m., East Harris County Community
Center, 7340 Spencer, Pasadena; September 21, 2000, 10:00
a.m., Southeast Texas Regional Airport Media Room, 6000 Air-
line Drive, Beaumont; September 21, 2000, 2:00 p.m., Amar-
illo City Commission Chambers, City Hall, 509 East 7th Avenue,
Amarillo; September 21, 2000, 6:00 p.m., Charles T. Doyle Con-
vention Center, 21st Street at Phoenix Lane, Texas City; Septem-
ber 22, 2000, 10:00 a.m., Dayton High School, 2nd Floor Lec-
ture Room, 3200 North Cleveland Street, Dayton; September 22,
2000, 11:00 a.m., El Paso City Council Chambers, 2 Civic Cen-
ter Plaza, 2nd Floor, El Paso; September 22, 2000, 2:00 p.m.,
North Central Texas Council of Governments, 2nd Floor Board
Room, 616 Six Flags Drive, Suite 200, Arlington; and Septem-
ber 25, 2000, 10:00 a.m., Texas Natural Resource Conservation
Commission, 12100 North I-35, Building E, Room 201S, Austin.
The hearings are structured for the receipt of oral or written com-
ments by interested persons. Registration will begin one hour
prior to each hearing. Individuals may present oral statements
when called upon in order of registration. A four-minute time limit
will be established at each hearing to assure that enough time is
allowed for every interested person to speak. Open discussion
will not occur during each hearing; however, agency staff mem-
bers will be available to discuss the proposal one hour before
each hearing, and will answer questions before and after each
hearing.

Persons with disabilities who have special communication or
other accommodation needs, who are planning to attend a
hearing, should contact the Office of Environmental Policy,
Analysis, and Assessment at (512) 239-4900. Requests should
be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Written comments may be submitted to Heather Evans, Office
of Environmental Policy, Analysis, and Assessment, MC 206,
P.O. Box 13087, Austin, Texas 78711-3087; faxed to (512) 239-

4808; or emailed to siprules@tnrcc.state.tx.us. All comments
should reference Rule Log Number 2000-011D-114-AI. Com-
ments must be received by 5:00 p.m., September 25, 2000. For
further information, please contact Morris Brown at (512) 239-
1438 or Alan Henderson at (512) 239- 1510.

SUBCHAPTER A. DEFINITIONS
30 TAC §114.6

STATUTORY AUTHORITY

The amendment is proposed under Texas Water Code (TWC),
§5.103, which authorizes the commission to adopt rules neces-
sary to carry out its powers and duties under the TWC; and under
the Texas Health and Safety Code, TCAA, §382.017, which au-
thorizes the commission to adopt rules consistent with the policy
and purposes of the TCAA. The amendment is also proposed un-
der TCAA, §382.011, which authorizes the commission to con-
trol the quality of the state’s air; §382.012, which authorizes the
commission to prepare and develop a general, comprehensive
plan for the control of the state’s air; §382.019, which autho-
rizes the commission to adopt rules to control and reduce emis-
sions from engines used to propel land vehicles; §382.037(g),
which authorizes the commission to regulate fuel content if it is
demonstrated to be necessary for attainment of the NAAQS; and
§382.039, which authorizes the commission to develop and im-
plement transportation programs and other measures necessary
to demonstrate attainment and protect the public from exposure
to hazardous air contaminants from motor vehicles.

The proposed amendment implements TCAA, §382.002,
relating to Policy and Purpose; §382.011, relating to General
Powers and Duties; §382.012, relating to State Air Control
Plan; §382.019, relating to Methods Used to Control and
Reduce Emissions from Land Vehicles; §382.037(g), relating to
Vehicle Emissions Inspection and Maintenance Program; and
§382.039, relating to Attainment Program.

§114.6. Low Emission Fuel Definitions.

Unless specifically defined in the TCAA or in the rules of the commis-
sion, the terms used in this subchapter [by the commission] have the
meanings commonly ascribed to them in the field of air pollution con-
trol. In addition to the terms which are defined by the TCAA, §3.2 of
this title (relating to Definitions), and §101.1 of this title (relating to
Definitions), the following words and terms, when used in Subchapter
H of this chapter (relating to Low Emission Fuels), shall have the fol-
lowing meanings, unless the context clearly indicates otherwise.[:]

(1)- (2) (No change.)

(3) Bulk plant - An intermediate motor vehicle fuel distri-
bution facility where delivery of motor vehicle fuel to and from the
facility is solely by truck or pipeline.

(4)- (9) (No change.)

(10) Import [Imported] - The process by which motor
vehicle fuel is transported into the State of Texas [counties listed in
§114.319 of this title (relating to Affected Counties and Compliance
Dates)] via pipeline, tank ship, rail car, tank truck, or trailer.

(11) Import facility - The stationary motor vehicle fuel
transfer point wherein the importer takes delivery of imported motor
vehicle fuel and from which imported motor vehicle fuel is transferred
into the cargo tank truck, pipeline, or other delivery vessel from which
the fuel will be delivered to abulk plant or [the] retail fuel dispensing
facility [, at which the fuel will be dispensed into motor vehicles].
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(12) Importer - Any person who importsmotor vehicle fuel
[transports, stores, or causes the transportation or storage of motor
vehicle fuel, produced by another person, at any point between any
producer’s facility and any retail fuel dispensing outlet or bulk pur-
chaser/consumer’s facility].

(13) (No change.)

(14) Motor vehicle - Any self-propelled device powered
by a gasoline fueled spark-ignition engine or a diesel fueled compres-
sion-ignition engine in or by which a person or property is or may be
transported, and is required to be registered under Texas Transporta-
tion Code (TTC), §502.002, excluding vehicles registered under TTC,
§502.006(c).

(15) [(14)] Motor vehicle fuel - Any gasoline or diesel fuel
used to power gasoline fueled spark-ignition or diesel fueled compres-
sion-ignition engines.

(16) Non-road equipment - Any devicepowered by agaso-
line fueled spark-ignition engine or a diesel fueled compression-igni-
tion enginewhich isnot requiredtoberegistered under TTC, §502.002.

(17) [(15)] Produce - Perform the process to convert liq-
uid compounds which are not motor vehicle fuel into motor vehicle
fuel, except where a person supplies motor vehicle fuel to a refiner
who agrees in writing to further process the motor vehicle fuel at the
refiner’s refinery and to be treated as a producer of the motor vehicle
fuel, only the refiner shall be deemed for all purposes under Subchapter
H of this chapter to be the producer of the motor vehicle fuel.

(18) [(16)] Producer - Any person who owns, leases, oper-
ates, controls, or supervises a production facility and/or produces motor
vehicle fuel.

(19) [(17)] Production facility - A facility at which motor
vehicle fuel is produced.

(20) [(18)] Refiner - Any person who owns, leases, oper-
ates, controls, or supervises a refinery.

(21) [(19)] Refinery - A facility that manufactures liquid
fuels by distilling petroleum.

(22) [(20)] Retail fuel dispensing outlet - Any establish-
ment at which gasoline and/or diesel fuel is sold or offered for sale for
use in motor vehicles, and the fuel is directly dispensed into the fuel
tanks of the motor vehicles using the fuel.

(23) [(21)] Supply - To provide or transfer fuel to a physi-
cally separate facility, vehicle, or transportation system.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005615
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER H. LOW EMISSION FUELS
DIVISION 2. LOW EMISSION DIESEL

30 TAC §§114.312 - 114.317, 114.319

STATUTORY AUTHORITY

The amendments are proposed under Texas Water Code (TWC),
§5.103, which authorizes the commission to adopt rules nec-
essary to carry out its powers and duties under the TWC; and
under the Texas Health and Safety Code, Texas Clean Air Act
(TCAA), §382.017, which authorizes the commission to adopt
rules consistent with the policy and purposes of the TCAA. The
amendments are also proposed under TCAA, §382.011, which
authorizes the commission to control the quality of the state’s air;
§382.012, which authorizes the commission to prepare and de-
velop a general, comprehensive plan for the control of the state’s
air; §382.019, which authorizes the commission to adopt rules
to control and reduce emissions from engines used to propel
land vehicles; §382.037(g), which authorizes the commission to
regulate fuel content if it is demonstrated to be necessary for
attainment of the NAAQS; and §382.039, which authorizes the
commission to develop and implement transportation programs
and other measures necessary to demonstrate attainment and
protect the public from exposure to hazardous air contaminants
from motor vehicles.

The proposed amendments implement TCAA, §382.002,
relating to Policy and Purpose; §382.011, relating to General
Powers and Duties; §382.012, relating to State Air Control
Plan; §382.019, relating to Methods Used to Control and
Reduce Emissions from Land Vehicles; §382.037(g), relating to
Vehicle Emissions Inspection and Maintenance Program; and
§382.039, relating to Attainment Program.

§114.312. Low Emission Diesel Standards.

(a) (No change.)

(b) Sulfur content. [The maximum sulfur content of LED is
500 parts per million by weight per gallon.]

(1) The maximum sulfur content of LED shall not exceed
500 parts per million (ppm) by weight per gallon in the counties spec-
ified in §114.319(a) and (b) of this title.

(2) The maximum sulfur content of LED shall not exceed
30 ppm by weight per gallon in the counties specified in §114.319(c)
of this title.

(3) The maximum sulfur content of LED shall not exceed
15 ppm by weight per gallon in the counties specified in §114.319(d)
of this title.

(c)- (f) (No change.)

(g) Alternative diesel fuel formulations which the producer
has demonstrated to the satisfaction of the executive director and
the EPA, through emissions and performance testing methods
prescribed in §114.315(c) of this title (relating to Approved Test
Methods) [programs with supporting data], as achieving comparable
or better reductions in emissions of oxides of nitrogen, volatile
organic compounds, and particulate matter may be used to satisfy the
requirements of subsection (a) of this section. For alternative diesel
fuel formulations that incorporate additive systems, the estimated
emissions benefits of the alternative diesel fuel formulation may be
determined by comparing the [in-use] emissions and performance
characteristics of the alternative diesel fuel with the additive system
versus the emissions and performance characteristics of a diesel fuel
without the additive system, as determined by the testing methods
prescribed in §114.315(c) of this title [approved by the executive
director]. The commission recognizes that fuel content specifications,
additive formulation,and testing technology often include factors that
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can reasonably be considered proprietary or confidential. Therefore,
proprietary or confidential information supplied by the producer for
evaluation of an alternative diesel fuel formulation must be identified
as such when submitted. Decisions regarding confidentiality will be
made subject to the Texas Public Information Act, Texas Government
Code, Chapter 552.

§114.313. Designated Alternate Limits.

(a)- (b) (No change.)

(c) Whenever the final blend of a producer or importer in-
cludes volumes of diesel fuel the producer or importer has produced or
imported,and volumes it has not produced or imported, the producer’s
or importer’s DAL shall apply only to the volume of diesel fuel the pro-
ducer or importer has produced or imported. In such a case, the pro-
ducer or importer shall report to the executive director in accordance
with subsection (a)(2) of this section,both the volume of diesel fuel
produced or imported and the total volume of the final blend.

§114.314. Registration of Diesel Producers and Importers.

Each producer and importer that sells, offers for sale, supplies, or of-
fers for supply from its production facility or import facility low emis-
sion diesel fuel (LED) which may ultimately be used in [ to] counties
listed in §114.319 of this title (relating to Affected Counties and Com-
pliance Dates) shall register with the executive director by December
1, 2001; or after May 31, 2002, within 30 days after the first date that
such person will produce or import LED. Registration shall be on forms
prescribed by the executivedirector and shall include a statement of ac-
ceptance of the standards and enforcement provisions of this division
[chapter]; and shall include a statement of consent by the registrant that
the executive director shall be permitted to collect samples and access
documentation and records. The executive director shall maintain a
listing of all registered suppliers.

§114.315. Approved Test Methods.

(a) Compliance with the diesel fuel content requirements of
§114.312 of this title (relating to Low Emission Diesel Standards) shall
be determined by applying the following test methods and procedures,
as appropriate.

(1)- (5) (No change.)

(6) The American Petroleum Institute (API) gravity index
of LED shall be determined by ASTM Test Method D287-92 (Stan-
dard Test Method for API Gravity of Crude Petroleum and Petroleum
Products (Hydrometer Method)), dated 1995.

(7) The viscosity of LED shall be determined by ASTM
Test Method D445-97 (Standard Test Method for Kinematic Viscosity
of Transparent and Opaque Liquids (the Calculation of Dynamic Vis-
cosity)), dated 1997.

(8) The flashpoint of LED shall be determined by ASTM
Test Method D93-99c (Standard Test Methodsfor Flash-Point by Pen-
sky-Martens Closed Cup Tester), dated 1999.

(9) The distil lation temperatures of LED shall be deter-
mined by ASTM Test Method D86-00 (Standard Test Method for
Distillation of Petroleum Products at Atmospheric Pressure), dated
2000.

(b) Alternatives to the test methods prescribed in subsection
(a) of this section may be used if validated by Title 40 Code of Fed-
eral Regulations (CFR), Part 63, Appendix A (related to Test Meth-
ods), Method 301 (related to Field Validation of Pollutant Measure-
ment Methods from Various Waste Media), dated December 29, 1992.
For the purposes of this subsection, substitute "executive director" in
each location that Test Method 301 references "administrator."

(c) The executive director, upon application of any producer
or importer, may approve alternative diesel fuel formulations in accor-
dance with the following procedures.

(1) Theapplicant shall initially submit aproposed test pro-
tocol to the executive director, which shall include:

(A) theidentity of theentity which will conduct thetests
described in paragraph (4) of this subsection;

(B) test procedures consistent with the requirements of
paragraphs (2) and (4) of this subsection;

(C) test data showing that the candidate fuel meets the
specificationsfor Number 1-D or 2-D diesel fuel asspecified in ASTM
D975-98b (Standard Specification for Diesel Fuel Oils), dated 1998,
and identifying the characteristics of the candidate fuel identified in
paragraph (2) of this subsection;

(D) test datashowing that the fuel to be used astheref-
erencefuel satisfies thespecificationsidentified in paragraph (3) of this
subsection;

(E) reasonable quality assurance and quality control
procedures; and

(F) notification of any outlier identification and exclu-
sionprocedurethat will beused, and ademonstration that any such pro-
cedure meets generally accepted statistical principles. The tests shall
not be conducted until theprotocol is approved by theexecutive direc-
tor. Upon completion of the tests, the applicant may submit an appli-
cation for certification to the executive director. The application shall
include the approved test protocol, all of the test data, a copy of the
complete test log prepared in accordance with paragraph (4)(D) of this
subsection, a demonstration that the candidate fuel meets the require-
ments for certification specified in this subsection, and other informa-
tion as the executive director may reasonably require. Upon review of
the certification application, the executive director shall grant or deny
the application. Any denial shall be accompanied by a written state-
ment of the reasons for denial.

(2) Theapplicant shall supply thecandidatefuel to beused
in the comparative testing in accordancewith subsection paragraph (4)
of this subsection.

(A) Thesulfur content, total aromatic hydrocarbon con-
tent, polycyclic aromatic hydrocarbon, nitrogen content, and cetane
number of thecandidatefuel shall bedetermined astheaverageof three
testsconducted in accordancewith thereferenced test method specified
in subsection (a) of this section.

(B) The identity and concentration of each additive in
the candidate fuel shall be determined by a test method specified by
the applicant and approved by the executive director to adequately de-
termine the presence and concentration of the additive.

(C) The applicant may also specify any other parame-
ters for the candidate fuel, along with the test method for determining
the parameters. The applicant shall provide the chemical composition
of each additive in the candidate fuel, except that if the chemical com-
position of an additive is not known to either the applicant or to the
manufacturer of the additive (if other), the applicant may provideafull
disclosure of the chemical process of manufacture of the additive in
lieu of its chemical composition.

(3) The reference fuel used in the comparative testing
described in paragraph (4) of this subsection shall be produced from
straight-run diesel fuel by a hydrodearomatization process and shall
have the following characteristics determined in accordance with the
referenced test method specified in subsection (a) of this section:
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(A) sulfur content - as specified in §114.312(b) of this
title;

(B) total aromatic hydrocarbon content - 10% maxi-
mum, volume percent;

(C) polycyclic aromatic hydrocarbon content - 1.4%,
maximum weight percent;

(D) nitrogen content - ten parts per million, maximum;

(E) cetane number - 48, minimum;

(F) API gravity index - 33 to 39 degrees;

(G) viscosity at 40 degrees Celsius - 2.0 to 4.1 centis-
tokes;

(H) flash point - 130degreesFahrenheit, minimum; and

(I) distil lation:

(i) initial boiling point - 340 to 420 degrees Fahren-
heit;

(ii) 10% point - 400 to 490 degrees Fahrenheit;

(iii) 50% point - 470 to 560 degrees Fahrenheit;

(iv) 90% point - 550 to 610 degrees Fahrenheit; and

(v) end point - 580 to 660 degrees Fahrenheit.

(4) Exhaust emission testsusing thecandidatefuel and the
referencefuel specified in paragraph (3) of thissubsection shall becon-
ducted in accordancewith thefederal test proceduresasspecified in Ti-
tle40 CFR, Part 86 (Control of Emissions from New and in-UseHigh-
way Vehicles and Engines), Subpart N (Emission Regulations for New
Otto-Cycle and Diesel Heavy-Duty Engines - Gaseous and Particulate
Exhaust Test Procedures), dated 1998.

(A) The tests shall be performed using a Detroit Diesel
Corporation Series-60 engine or an engine specified by the applicant
and approved by the executive director to be equally representative of
the post-1990 model year heavy-duty diesel engine fleet.

(B) The comparative testing shall be conducted by a
third-party or third-parties that are mutually agreed upon by the ex-
ecutive director and the applicant. The applicant shall be responsible
for all costs of the comparative testing.

(C) The applicant shall conduct a minimum of five ex-
haust emission tests on the engine with each fuel, using either of the
following sequences, where "R" is the reference fuel and "C" is the
candidate fuel:

(i) RC, RC, RC, RC, RC(andcontinuing in thesame
order); or

(ii) RC, CR, RC, CR, RC (and continuing in the
same order).

(D) Theapplicant shall submit a test schedule to theex-
ecutive director at least one week prior to commencement of the tests.
Thetest schedule shall identify thedays on which the tests will be con-
ducted, and shall provide for conducting the test consecutively with-
out substantial interruptions other than thoseresulting from the normal
hours of operations at the test facility. The executive director or his
designee shall bepermitted to observe any tests. Theparty conducting
thetesting shall maintain atest log which identifiesall testsconducted,
all engine mapping procedures, all physical modifications to or oper-
ational tests of the engine, all re-calibrations or other changes to the
test instruments, and all interruptions between tests and the reason for
each such interruption. The party conducting the tests or the applicant

shall notify the executive director by telephone and in writing of any
unscheduled interruption resulting in a test delay of 48 hours or more,
and of the reason for such delay. Prior to restarting the test, the appli-
cant or person conducting thetests shall provide theexecutive director
with a revised schedule for the remaining tests. All tests conducted in
accordancewith thetest schedule, other thanany testsrejected in accor-
dance with an outlier identification and exclusion procedure included
in the approved test protocol, shall be included in the comparison of
emissions in accordance with paragraph (5) of this subsection.

(E) In each test of a fuel, exhaust emissions of oxides
of nitrogen (NO

x
), volatile organic compounds (VOC), and particulate

matter (PM) shall be measured.

(5) Theaverageemissionsduring testing with thecandidate
fuel shall becompared to the average emissionsduring testing with the
reference fuel specified in paragraph (3) of this subsection, applying
one-sided Student’ s t statistics as set forth in Snedecar and Cochran,
Statistical Methods(7th edition), page 91, IowaStateUniversity Press,
1980. The executive director shall issue a certification in accordance
with this paragraph only if he or she makes all of the following deter-
minations:

(A) the average individual emissionsof NO
x
, VOC, and

PM, respectively, during testing with the candidate fuel do not exceed
the average individual emissions of NO

x
, VOC, and PM, respectively,

during testing with the reference fuel; and

(B) use of any additive identified in accordance with
paragraph (2)(B) of this subsection in diesel powered engines will not
increase emissions of noxious or toxic substances which would not be
emitted by such engines operating without the additive.

(6) If the executive director finds that a candidate fuel has
been properly tested in accordance with this subsection, and makes the
determinations specified in paragraph (5) of this subsection, then the
executive director shall issue an approval notification certifying that
thealternativediesel fuel formulation represented by thecandidatefuel
may beused to satisfy therequirementsof §114.312(a) of thistitle. The
approval notification shall identify all of the characteristics of the can-
didatefuel determined in accordancewith paragraph (2) of thissubsec-
tion.

(A) The approval notification shall provide that the ap-
proved alternative diesel fuel formulation has the following specifica-
tions:

(i) a sulfur content, total aromatic hydrocarbon con-
tent, polycyclic aromatichydrocarboncontent, andnitrogencontent not
exceeding that of the candidate fuel;

(ii) a cetane number not less than that of the candi-
date fuel; and

(iii) presence of all additives that were contained in
thecandidatefuel, in aconcentration not less than in thecandidatefuel.

(B) All such characteristics shall be determined in ac-
cordance with the test methods identified in subsection (a) of this sec-
tion. The approval notification shall assign an identification number to
the specific approved alternative diesel fuel formulation.

§114.316. Monitoring, Recordkeeping, and Reporting Requirements.
(a)- (d) (No change.)

(e) All parties in the distribution chain (producer, importer, ter-
minals, pipelines, truckers, rail carriers, and retail fuel dispensing out-
lets) subject to the provisions of §114.312 of this title must maintain
copies or records of product transfer documents for a minimum of two
years and shall upon request, make such copies or records available to
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representatives of the commission, EPA, or local air pollution agency
having [have] jurisdiction in the area. The product transfer documents
must contain, at a minimum, the following information:

(1)- (5) (No change.)

(6) the location of the diesel fuel at the time of transfer;
[and]

(7) the following certification statement: "This product
complies with the requirements for low emission diesel fuel specified
in Title 30 Texas Administrative Code, §114.312 and may be used
in any Texas county requiring the use of low emission diesel fuel in
compression-ignition engines.";and

(8) in thecaseof diesel fuel that wasproduced under there-
quirementsof §114.312(f) or (g)of thistitle, theexecutiveorder number
asissued by theCARB or theapproval notification number asissued by
the executive director in accordance with §114.315(c)(6) of this title.

(f)- (i) (No change.)

§114.317. Exemptions to Low Emission Diesel Requirements.

(a) (No change.)

(b) Diesel fuel that does not meet the requirements of §114.312
of this title (relating to Low Emission Diesel Standards) is not prohib-
ited from being transferred, placed, stored, and/or held within the af-
fected counties so long as it is not ultimately used:

(1) to power a diesel fueled compression-ignition engine
in a motor vehicle in thecounties listed in §114.319 of this title; or [the
affected counties.]

(2) to power adiesel fueled compression-ignition enginein
non-road equipment in the counties listed in §114.319(b) of this title.

§114.319. Affected Counties and Compliance Dates.

(a) Beginning May 1, 2002, affected persons in all [the fol-
lowing] counties of Texas shall be in compliance with §§114.312 -
114.317 of this title (relating to Low Emission Diesel Standards; Des-
ignated Alternate [A lternative] Limits; Registration of Diesel Produc-
ers and Importers; Approved Test Methods; Monitoring, Recordkeep-
ing, and Reporting Requirements; and Exemptions to Low Emission
Diesel Requirements) for that diesel fuel which may ultimately beused
to power adiesel fueledcompression-ignition enginein amotor vehicle
[: Collin, Dallas, Denton, Ellis, Johnson, Kaufman, Parker, Rockwall,
and Tarrant].

(b) Beginning May 1, 2002, affected persons in the following
counties shall be in compliance with §§114.312 - 114.317 of this title
for that diesel fuel which may ultimately be used to power a diesel
fueled compression-ignition engine in a motor vehicle or in non-road
equipment:

(1) Collin, Dallas, Denton, and Tarrant;

(2) Brazoria, Chambers, Fort Bend, Galveston, Harris, Lib-
erty, Montgomery, and Waller;

(3) Hardin, Jefferson, and Orange; and

(4) Anderson, Angelina, Aransas, Atascosa, Austin, Bas-
trop, Bee, Bell, Bexar, Bosque, Bowie, Brazos, Burleson, Caldwell,
Calhoun, Camp, Cass, Cherokee, Colorado, Comal, Cooke, Coryell, De
Witt, Delta, Ellis, Falls, Fannin, Fayette, Franklin, Freestone, Goliad,
Gonzales, Grayson, Gregg, Grimes, Guadalupe, Harrison, Hays, Hen-
derson, Hill, Hood, Hopkins, Houston, Hunt, Jackson, Jasper, John-
son, Karnes, Kaufman, Lamar, Lavaca, Lee, Leon, Limestone, Live
Oak, Madison, Marion, Matagorda, McLennan, Milam, Morris, Nacog-
doches, Navarro, Newton, Nueces, Panola, Parker, Polk, Rains, Red

River, Refugio, Robertson, Rockwall, Rusk, Sabine, San Jacinto, San
Patricio, San Augustine, Shelby, Smith, Somervell, Titus, Travis, Trin-
ity, Tyler, Upshur, Van Zandt, Victoria, Walker, Washington, Wharton,
Williamson, Wilson, Wise, and Wood.

(c) Beginning May 1, 2004, affected persons in the counties
listed in subsection (b) of this section shall be in compliance with
§114.312(b)(2) of this title for that diesel fuel which may ultimately
be used to power a diesel fueled compression-ignition engine in a mo-
tor vehicle or in non- road equipment.

(d) Beginning May 1, 2006, affected persons in the counties
listed in subsection (b) of this section shall be in compliance with
§114.312(b)(3) of this title for that diesel fuel which may ultimately
be used to power a diesel fueled compression-ignition engine in a mo-
tor vehicle or in non- road equipment.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005614
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
CHAPTER 114. CONTROL OF AIR
POLLUTION FROM MOTOR VEHICLES
SUBCHAPTER C. VEHICLE INSPECTION
AND MAINTENANCE
30 TAC §§114.50 - 114.53

The Texas Natural Resource Conservation Commission (com-
mission) proposes amendments to §114.50, Vehicle Emissions
Inspection Requirements; §114.51, Equipment Evaluation Pro-
cedures for Vehicle Exhaust Gas Analyzers; §114.52, Waivers
and Extensions for Inspection Requirements; and §114.53,
Inspection and Maintenance Fees. The commission proposes
these amendments to Chapter 114 (Control of Air Pollution from
Motor Vehicles), and to the state implementation plan (SIP) in
order to control ground-level ozone in the Houston/Galveston
(HGA) ozone nonattainment area. These amendments are one
element of the control strategy for the proposed HGA Post-1999
Rate-of-Progress (ROP)/Attainment Demonstration SIP.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

The HGA ozone nonattainment area is classified as Severe-17
under the Federal Clean Air Act (FCAA) Amendments of 1990
(42 United States Code (USC), §§7401 et seq.), and therefore
is required to attain the one-hour ozone standard of 0.12 parts
per million (ppm) by November 15, 2007. The HGA area, de-
fined by Brazoria, Chambers, Fort Bend, Galveston, Harris, Lib-
erty, Montgomery, and Waller Counties, has been working to de-
velop a demonstration of attainment in accordance with 42 USC,
§7410. On January 4, 1995, the state submitted the first of its
Post- 1996 SIP revisions for HGA.
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The January 1995 SIP consisted of urban airshed model (UAM)
modeling for 1988 and 1990 base-case episodes, adopted rules
to achieve a 9% rate-of-progress (ROP) reduction in volatile or-
ganic compounds (VOC), and a commitment schedule for the
remaining ROP and attainment demonstration elements. At the
same time, but in a separate action, the State of Texas filed
for the temporary nitrogen oxides (NO

x
) waiver allowed by 42

USC, §7511a(f). The January 1995 SIP and the NO
x
waiver were

based on early base-case episodes which marginally exhibited
model performance in accordance with the United States Envi-
ronmental Protection Agency (EPA) modeling performance stan-
dards, but which had a limited data set as inputs to the model.
In 1993 and 1994, the commission was engaged in an intensive
data-gathering exercise known as the COAST study. The state
believed that the enhanced emissions inventory, expanded am-
bient air quality and meteorological monitoring, and other ele-
ments would provide a more robust data set for modeling and
other analysis, which would lead to modeling results that the
commission could use to better understand the nature of the
ozone air quality problem in the HGA area.

Around the same time as the 1995 submittal, EPA policy regard-
ing SIP elements and timelines went through changes. Two na-
tional programs in particular resulted in changing deadlines and
requirements. The first of these programs was the Ozone Trans-
port Assessment Group. This group grew out of a March 2, 1995
memo from Mary Nichols, former EPA Assistant Administrator for
Air and Radiation, that allowed states to postpone completion of
their attainment demonstrations until an assessment of the role
of transported ozone and precursors had been completed for the
eastern half of the nation, including the eastern portion of Texas.
Texas participated in this study, and it has been concluded that
Texas does not significantly contribute to ozone exceedances in
the Northeastern United States. The other major national initia-
tive that has impacted the SIP planning process is the revision
to the national ambient air quality standard (NAAQS) for ozone.
The EPA promulgated a final rule on July 18, 1997 changing
the ozone standard to an eight-hour standard of 0.08 ppm. In
November 1996, concurrent with the proposal of the standards,
EPA proposed an interim implementation plan (IIP) that it be-
lieved would help areas like HGA transition from the old to the
new standard. In an attempt to avoid a significant delay in plan-
ning activities, Texas began to follow this guidance, and read-
justed its modeling and SIP development timelines accordingly.
When the new standard was published, EPA decided not to pub-
lish the IIP, and instead stated that, for areas currently exceed-
ing the one-hour ozone standard, that standard would continue
to apply until it is attained. The FCAA requires that HGA attain
the standard by November 15, 2007.

The EPA issued revised draft guidance for areas such as HGA
that do not attain the one-hour ozone standard. The commis-
sion adopted on May 6, 1998 and submitted to EPA on May 19,
1998, a revision to the HGA SIP which contained the following
elements in response to EPA’s guidance: UAM modeling based
on emissions projected from a 1993 baseline out to the 2007
attainment date; an estimate of the level of VOC and NO

x
re-

ductions necessary to achieve the one-hour ozone standard by
2007; a list of control strategies that the state could implement
to attain the one-hour ozone standard; a schedule for complet-
ing the other required elements of the attainment demonstration;
a revision to the Post-1996 9% ROP SIP that remedied a defi-
ciency that EPA believed made the previous version of that SIP
unapprovable; and evidence that all measures and regulations
required by Subpart 2 of Title I of the FCAA to control ozone and

its precursors have been adopted and implemented, or are on
an expeditious schedule to be adopted and implemented.

In November 1998, the SIP revision submitted to EPA in May
1998 became complete by operation of law. However, EPA
stated that it could not approve the SIP until specific control
strategies were modeled in the attainment demonstration. The
EPA specified a submittal date of November 15, 1999 for this
modeling. In a letter to EPA dated January 5, 1999, the state
committed to model two strategies showing attainment.

As the HGA modeling protocol evolved, the state eventually
selected and modeled seven basic modeling scenarios. As part
of this process, a group of HGA stakeholders worked closely
with commission staff to identify local control strategies for the
modeling. Some of the scenarios for which the stakeholders
requested evaluation included options such as California-type
fuel and vehicle programs as well as an acceleration simula-
tion mode (ASM-2) equivalent motor vehicle inspection and
maintenance (I/M) program. Other scenarios incorporated the
estimated reductions in emissions that were expected to be
achieved throughout the modeling domain as a result of the
implementation of several voluntary and mandatory statewide
programs adopted or planned independently of the SIP. It should
be made clear that the commission did not propose that any
of these strategies be included in the ultimate control strategy
submitted to EPA in 2000. The need for and effectiveness
of any controls which may be implemented outside the HGA
eight-county area will be evaluated on a county-by-county basis.

The SIP revision was adopted by the commission on October 27,
1999, submitted to EPA by November 15, 1999, and contained
the following elements: photochemical modeling of potential
specific control strategies for attainment of the one-hour ozone
standard in the HGA area by the attainment date of November
15, 2007; an analysis of seven specific modeling scenarios
reflecting various combinations of federal, state, and local
controls in HGA (additional scenarios H1 and H2 build upon
Scenario VIf); identification of the level of reductions of VOC and
NO

x
necessary to attain the one-hour ozone standard by 2007;

a 2007 mobile source budget for transportation conformity;
identification of specific source categories which, if controlled,
could result in sufficient VOC and/or NO

x
reductions to attain

the standard; a schedule committing to submit by April 2000 an
enforceable commitment to conduct a mid-course review; and a
schedule committing to submit modeling and adopted rules in
support of the attainment demonstration by December 2000.

The April 19, 2000 SIP revision for HGA contained the following
enforceable commitments by the state: to quantify the shortfall
of NO

x
reductions needed for attainment; to list and quantify po-

tential control measures to meet the shortfall of NO
x
reductions

needed for attainment; to adopt the majority of the necessary
rules for the HGA attainment demonstration by December 31,
2000, and to adopt the rest of the shortfall rules as expeditiously
as practical, but no later than July 31, 2001; to submit a Post-99
ROP plan by December 31, 2000; to perform a mid- course re-
view by May 1, 2004; and to perform modeling of mobile source
emissions using the EPA mobile source emissions model (MO-
BILE6), to revise the on-road mobile source budget as needed,
and to submit the revised budget within 24 months of the model’s
release. In addition, if a conformity analysis is to be performed
between 12 months and 24 months after the MOBILE6 release,
the state will revise the motor vehicle emissions budget (MVEB)
so that the conformity analysis and the SIP MVEB are calculated
on the same basis.

PROPOSED RULES August 25, 2000 25 TexReg 8181



In order for the state to have an approvable attainment demon-
stration, EPA has indicated that the state must adopt those
strategies modeled in the November submittal and then adopt
sufficient controls to close the remaining gap in NO

x
emissions.

The modeling included in this proposal indicates a gap of
an additional 77.98 tons per day (tpd) of NO

x
reductions is

necessary for an approvable attainment demonstration.

The emission reduction requirements included as part of this
SIP revision represent substantial, intensive efforts on the part of
stakeholder coalitions in the HGA area. These coalitions, involv-
ing local governmental entities, elected officials, environmental
groups, industry, consultants, and the public, as well as the com-
mission and EPA, have worked diligently to identify and quan-
tify potential control strategy measures for the HGA attainment
demonstration. Local officials from the HGA area have formally
submitted a resolution to the commission, requesting the inclu-
sion of many specific emission reduction strategies.

The current SIP revision contains rules, enforceable commit-
ments, and photochemical modeling analyses in support of the
HGA ozone attainment demonstration. In addition, this SIP con-
tains post- 1999 ROP plans for the milestone years 2002 and
2005, and for the attainment year 2007. The SIP also con-
tains enforceable commitments to implement further measures,
if needed, in support of the HGA attainment demonstration, as
well as a commitment to perform and submit a mid-course re-
view.

The HGA ozone nonattainment area will need to ultimately re-
duce NO

x
more than 750 tpd to reach attainment with the one-

hour standard. In addition, a VOC reduction of about 25% will
have to be achieved. Adoption of the I/M program will contribute
to attainment and maintenance of the one-hour ozone standard
in the HGA area. An I/M program should also contribute to a suc-
cessful demonstration of transportation conformity in the HGA
area.

The commission is proposing an air control strategy for NO
x
re-

ductions which requires emissions testing of motor vehicles that
are registered and primarily operated in the HGA ozone nonat-
tainment area. The testing would utilize ASM-2 and on-board
diagnostic (OBD) technologies. This proposed I/M program was
modeled to cover the eight-county region comprising the HGA
nonattainment area. The proposed I/M program will reduce NO

x

emissions from on-road vehicles in the HGA ozone nonattain-
ment area by 42.03 tpd.

The proposed revisions will modify the vehicle emissions test-
ing program by implementing ASM- 2 testing in the HGA ozone
nonattainment area. Unlike the current two-speed idle (TSI) test,
ASM-2 technology has the ability to detect NO

x
emissions. Be-

cause NO
x

is a precursor to ground-level ozone formation, re-
duced NO

x
and VOC emissions will result in ground-level ozone

reduction.

The proposed amendments addressed in this rule change are:
changing the testing technology in the HGA area to ASM-2 and
OBD for Harris County beginning May 1, 2002; Brazoria, Fort
Bend, Galveston, and Montgomery Counties beginning May 1,
2003; and Chambers, Liberty, and Waller Counties beginning
May 1, 2004, and an increase to the emissions inspection fee.
The commission is proposing a phase-in approach to make for
a smoother implementation of the proposed I/M program while
still providing significant air quality improvements. In addition,
the proposed rules incorporate changes to the exhaust analyzer

technical specifications which will apply in every I/M program
area.

The commission will take comments on the option of Chambers,
Liberty, and Waller Counties individually or collectively develop-
ing alternative air control strategies other than an I/M program to
meet or exceed the NO

x
emission reductions that are anticipated

from the proposed I/M program. The estimated I/M NO
x
emission

reductions for Chambers County is .98 tpd, Liberty County .94
tpd, and Waller County is .77 tpd, for a combined estimated NO

x

emissions reduction of 2.69 tpd. The commission will consider
proposed alternatives during the comment period and make a fi-
nal determination. However, the remote sensing component im-
plemented in Harris County will likely continue to cover vehicles
registered in these counties even if an alternative control strat-
egy is accepted by the commission.

It is expected that EPA will soon publish a notice of proposed
rulemaking (NPRM) which will postpone the requirement to con-
duct OBD testing beginning January 1, 2001, in I/M program ar-
eas for one year or more. In addition, it is anticipated that EPA
will propose dropping the tailpipe test for vehicles receiving an
OBD test (model year 1996 and newer) with no credit loss. The
commission may adjust OBD test requirements upon adoption
of these rules, based on information contained in the NPRM.

The commission solicits comment on additional flexibilities re-
lating to rule content and implementation which have not been
addressed in this or other concurrent rulemakings. These flexi-
bilities may be available for both mobile and stationary sources.
Additional flexibilities may also be achieved through innovative
and/or emerging technology which may become available in the
future. Additional sources of funds for incentive programs may
become available to substitute for some of the measures consid-
ered here.

SECTION BY SECTION DISCUSSION

Proposed amendments to §114.50 establish revised program re-
quirements for the state I/M program for vehicle testing and in-
spection. The proposed amendments to the program concern
the applicability and control requirements. The result of these
amendments would be to incorporate the entire HGA nonattain-
ment area into the full I/M program in a phased manner.

Section 114.50(a)(4) is proposed to be amended by deleting
"Harris County of" the HGA program area. Subsection (a)(4)(A)
and (B) is amended by adding vehicles which are "registered and
primarily operated in Harris County." Subsection (a) is proposed
to be amended by adding new paragraphs (4)(C) - (H) providing
clarification of program areas, model years to be tested, types
of equipment to be utilized, and implementation dates. New
paragraph (4)(C) defines model year vehicles to be tested us-
ing OBD in conjunction with ASM-2 in Harris County beginning
May 1, 2002. Paragraph (4)(D) defines model year vehicles to
be tested in Harris County using ASM-2, or a vehicle emissions
test that meets SIP emissions reduction requirements and is ap-
proved by EPA beginning May 1, 2002, and clarifies that testing
stations must offer both an OBD and an ASM-2 test. Paragraph
(4) (E) defines model year vehicles to be tested using OBD in
conjunction with ASM-2 in Brazoria, Fort Bend, Galveston, and
Montgomery Counties beginning May 1, 2003. Paragraph (4)(F)
defines model year vehicles to be tested in Brazoria, Fort Bend,
Galveston, and Montgomery Counties using ASM-2, or a vehicle
emissions test that meets SIP emissions reduction requirements
and is approved by EPA beginning May 1, 2003. Paragraph
(4)(G) defines model year vehicles to be tested using OBD in

25 TexReg 8182 August 25, 2000 Texas Register



conjunction with ASM-2 in Chambers, Liberty, and Waller Coun-
ties beginning May 1, 2004. Paragraph(4)(H) defines model year
vehicles to be tested in Chamber, Liberty, and Waller Counties
using ASM-2, or a vehicle emissions test that meets SIP emis-
sions reductions requirements and is approved by EPA begin-
ning May 1, 2004. Paragraph (4)(H) also clarifies that testing
stations must offer both an OBD and an ASM-2 test.

Section 114.50(b)(3) is amended by adding "HGA" after EDFW
to the program areas and deleting "or Harris County" concerning
vehicle recall notification.

Section 114.51 is proposed to be amended to update the
equipment evaluation procedures for vehicle emissions test
equipment. This section currently specifies application, certifica-
tion, maintenance, and service requirements for manufacturers
or distributors of vehicle emissions testing equipment seeking
approval of an exhaust gas analyzer or analyzer system for use
in the Texas I/M program. Section 114.51(a) currently specifies
a date of March 15, 2000, for the exhaust analyzer technical
specifications known as "Specifications for Preconditioned Two
Speed Idle Vehicle Exhaust Gas Analyzer Systems for use
in the Texas Vehicle Emissions Testing Program." In order to
incorporate new and updated specifications into the program,
the proposed rule amendments specify a date of November 1,
2000, for both the TSI exhaust analyzer technical specifications,
and the "Specifications for Acceleration Simulation Mode Vehi-
cle Exhaust Gas Analyzer System for use in the Texas Vehicle
Emissions Testing Program."

Proposed amendments to §114.52 establish the schedule for
when motorists in specific counties become eligible for waivers
and extensions. The schedule is consistent with the dates for the
implementation of the emissions testing program in each county.

Proposed amendments to §114.53 establish fee schedules for
the different counties which must be paid for the vehicle emis-
sions inspection at an inspection station. Subsection (a)(3) and
(4) is proposed to be amended by revising test methodology to
ASM-2 and OBD and by adding counties to the I/M program be-
ginning May 1, 2002, and May 1, 2003, respectively. New sub-
section (a)(5) is being proposed to provide for the collection of
fees by those inspection stations conducting ASM-2 and OBD
testing beginning May 1, 2004.

In addition to the proposed amendments, the proposed revisions
to the SIP narrative clarify the new program elements such as
applicability changes; new performance standards; emissions
testing network type; emissions testing; affected vehicle pop-
ulations; enforcement actions related to vehicles and service
providers; on-road vehicle emissions testing; and the implemen-
tation schedule.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

John Davis, Technical Specialist with Strategic Planning and Ap-
propriations, determined that for the first five-year period the pro-
posed rules are in effect, the fiscal implication for affected units
of state and local government, as a result vehicle emission tests,
is estimated to be an additional annual cost of approximately
$75,000 in the eight-county area consisting of Harris, Brazo-
ria, Fort Bend, Galveston, Montgomery, Chambers, Liberty, and
Waller Counties.

The proposed amendments to Chapter 114 revise the vehicle
emission testing program as part of the control strategy to re-
duce NO

x
emissions necessary for the counties included in the

HGA nonattainment area to be able to demonstrate attainment
with the ozone NAAQS. The proposed amendments are one ele-
ment of the proposed HGA Post-1999 ROP/Attainment Demon-
stration SIP. A SIP is a plan developed for any region where exist-
ing (measured and modeled) ambient levels of pollutant exceeds
the levels specified in a national standard. The plan sets forth a
control strategy that provides emission reductions necessary for
attainment and maintenance of the national standard.

The proposed amendments revise the I/M program using ASM-2
vehicle emission testing equipment in the HGA ozone nonat-
tainment area. Currently, only Harris County requires an En-
hanced I/M program. Galveston, Brazoria, Fort Bend, Mont-
gomery, Chambers, Liberty, and Waller Counties do not currently
have an I/M program, but will be required to have an Enhanced
I/M program similar to Harris County because they are in the
HGA ozone nonattainment area. Harris County will use ASM-2
emissions testing technology beginning May 1, 2002; Brazoria,
Fort Bend, Galveston, and Montgomery Counties will begin May
1, 2003; and Chambers, Liberty, and Waller Counties will begin
May 1, 2004.

In accordance with EPA requirements, the proposed amend-
ments will require an OBD check of all 1996 and newer model
year vehicles subject to the I/M requirements starting January
1, 2001. It is anticipated that owners of over 2.8 million vehicles
in the HGA ozone nonattainment area could be affected by
vehicle emission inspections and other fee increases and the
inspection requirements in the proposed amendments. In
addition, owners of vehicle safety and emission inspection
stations that choose to continue to perform emission testing will
be required to upgrade existing equipment or purchase new
equipment in order to comply with the proposed new emission
test requirements incorporating ASM-2 and OBD technology.
There are currently 1,058 emission inspection stations in Harris
County. There are an additional 454 safety inspection stations
in Galveston, Brazoria, Fort Bend, Montgomery, Chambers,
Liberty, and Waller Counties where the Enhanced I/M program
will now be mandatory that will have to purchase new analyzers.
The cost to upgrade existing analyzers is $25,000 and the cost
to purchase a new analyzer is $40,000.

A prior rulemaking increased the emission test fee in Harris
County from $13 to $14, effective January 1, 2001. The
proposed amendments increase the emission inspection fee in
Harris County from $14 to $22.50 per inspection effective May
1, 2002. Motorists, state and local government agencies, and
businesses owning registered vehicles in Harris County that
are primarily operated in the HGA ozone nonattainment area
will be required to pay an additional $8.50 for each emission
inspection utilizing ASM-2 or OBD testing. Annual emission
testing is not currently required in Galveston, Brazoria, Fort
Bend, Montgomery, Chambers, Liberty, and Waller Counties.
In the proposed amendments, motorists, state and local gov-
ernment agencies, and businesses in Galveston, Brazoria, Fort
Bend, Montgomery, Chambers, Liberty, and Waller Counties
owning registered vehicles that are primarily operated in the
HGA ozone nonattainment area will be required to pay $22.50
for an emission inspection utilizing ASM-2 or OBD technology.

Units of state and local government that own or operate vehicles
subject to I/M requirements in the HGA ozone nonattainment
area will be required to have emission testing and will be required
to pay the fees established in the proposed amendments. The
fiscal impact on units of state and local government associated

PROPOSED RULES August 25, 2000 25 TexReg 8183



with emission inspection costs are similar to the impacts on busi-
ness in general. Units of state and local government that own or
operate vehicles subject to I/M requirements in the HGA ozone
nonattainment area will be able to apply for a minimum expen-
diture waiver. The minimum expenditure to receive a waiver in
counties under the proposed I/M program will be $450. This is no
change in Harris County and a new $450 cost in Galveston, Bra-
zoria, Fort Bend, Montgomery, Chambers, Liberty, and Waller
Counties. Based on the inspection fee increase in Harris County
and the inspection fee in the other counties, the commission es-
timates that 6,300 state and local government vehicles in HGA
ozone nonattainment area will be affected with a total increased
annual cost of approximately $75,000.

PUBLIC BENEFIT AND COSTS

Mr. Davis also determined that for each year of the first five years
the proposed rules are in effect, the public benefit anticipated
from enforcement of and compliance with the proposed amend-
ments will be the potential reduction of on-road mobile source
emissions, potential reduction in NO

x
emissions, potentially im-

proved air quality, and contribution toward demonstration of at-
tainment with the ozone NAAQS.

There are economic implications anticipated to individuals and
businesses as a result of implementing the proposed amend-
ments. Additional costs to affected persons and businesses as-
sociated with the proposed amendments include increased and
additional costs associated with emission test fees, and addi-
tional costs for inspection stations that opt to perform emission
testing associated with equipment upgrades or purchases. It
is estimated that approximately 2.8 million vehicles in the HGA
ozone nonattainment area could potentially be affected by the
proposed amendments.

Individual motorists, state and local government agencies, and
businesses with vehicles subject to I/M requirements that are
registered and primarily operated in the HGA ozone nonattain-
ment area will pay more to have their vehicle’s emissions tested
incorporating OBD testing on their 1996 and newer vehicles. In-
dividual motorists, state and local government agencies, and
businesses with pre-1996 vehicles subject to I/M requirements
that are registered and primarily operated in the HGA ozone
nonattainment area will pay more to have their vehicle’s emis-
sions tested incorporating ASM-2 testing.

In the proposed amendments, the annual emission inspection
fee is increased from $14 to $22.50 in Harris County. Motorists,
state and local government agencies, and businesses owning
registered vehicles in Harris County that are primarily operated
in the HGA ozone nonattainment area will pay $8.50 more for
each emission inspection utilizing ASM-2 or OBD testing. Cur-
rently, emission inspections are not required in Galveston, Bra-
zoria, Fort Bend, Montgomery, Chambers, Liberty, and Waller
Counties. In the proposed amendments, motorists, state and lo-
cal government agencies, and business owning registered vehi-
cles in Galveston, Brazoria, Fort Bend, Montgomery, Chambers,
Liberty, and Waller Counties that are primarily operated in the
HGA ozone nonattainment area will pay $22.50 for an annual
emission inspection utilizing ASM-2 or OBD.

The cost to any person or business to comply with an enhanced
I/M program will vary depending upon the number of vehicles
owned, the model year, and the condition of the vehicle.

Businesses or individuals that own or operate vehicles subject to
I/M requirements in the HGA ozone nonattainment area will be
able to apply for a minimum expenditure waiver. The minimum

expenditure to receive a waiver in counties under the proposed
I/M program will be $450. This is no change in Harris County and
a new $450 cost in Galveston, Brazoria, Fort Bend, Montgomery,
Chambers, Liberty, and Waller Counties.

Normally, the annual vehicle safety inspection and emission test-
ing, where required, is accomplished at the same facility. The
decision by each inspection facility to accomplish the proposed
emission testing is voluntary and could have economic implica-
tions. Safety inspection stations in the HGA ozone nonattain-
ment area that opt to perform emission testing for the I/M pro-
gram would be required to upgrade existing equipment or may
have to purchase new equipment in order to comply with the
proposed new state emissions test requirements incorporating
OBD and ASM-2 testing. Current emission inspection stations
in Harris County that opt to continue to perform emission testing
would be required to upgrade existing equipment or may have to
purchase new equipment to comply with the proposed new state
emissions test requirements incorporating ASM-2 and OBD test-
ing technology. It is anticipated that the economic decision to up-
grade or purchase the required equipment will include the eco-
nomics of labor costs, potential alternative use of labor’s time,
the equipment capital costs, and volume of anticipated inspec-
tions, current equipment, and other anticipated costs associated
with emission testing. It is anticipated that some inspection sta-
tions that must upgrade their equipment or purchase new equip-
ment in order to comply with the proposed emission testing re-
quirements in the proposed amendments will find it uneconomic
to do so for various reasons and will be unable to accomplish
emission inspections. It is anticipated that this business deci-
sion will be made by each inspection station.

According to Texas Department of Public Safety (DPS) records,
there are currently 1,058 inspection stations in Harris County.
If these inspection stations choose to perform emission testing,
the commission staff estimated that 10% (approximately 106) of
the current inspection stations in Harris County would have to
purchase new ASM-2 equipment in order to conduct ASM-2 or
OBD vehicle emission testing. Each new analyzer costs approxi-
mately $40,000. If this equipment cost is capitalized, the monthly
cost for the new equipment is estimated to be approximately
$900 per month for five years. The commission staff also esti-
mated that the remaining 90% (approximately 952) of the inspec-
tion stations in Harris County could upgrade currently owned an-
alyzers at a cost of approximately $25,000. If this equipment
cost is capitalized, the monthly costs for the new equipment is
estimated to be approximately $600 per month for five years.

According to DPS records, there are 454 safety inspection sta-
tions in Galveston, Brazoria, Fort Bend, Montgomery, Cham-
bers, Liberty, and Waller Counties where the I/M program is pro-
posed. All inspection stations in Galveston, Brazoria, Fort Bend,
Montgomery, Chambers, Liberty, and Waller Counties will have
to purchase new analyzers to comply with the Enhanced I/M
program. Each new analyzer costs approximately $40,000. If
this equipment cost is capitalized, the monthly costs for the new
equipment is estimated to be approximately $900 per month for
five years.

SMALL AND MICRO-BUSINESS ASSESSMENT

There are anticipated fiscal implications to small businesses
and micro-businesses as a result of implementing the proposed
amendments. The fiscal implications include increased min-
imum expenditure costs for waivers and increased costs for
emission testing of business-owned vehicles.
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In general, the costs indicated in the public benefit portion of
this fiscal note for individuals, state and local government agen-
cies, and businesses will apply to small and micro-businesses.
The minimum expenditure to receive a waiver in counties under
the proposed I/M program will be $450. This is no change in
Harris County and a new $450 cost in Galveston, Brazoria, Fort
Bend, Montgomery, Chambers, Liberty, and Waller Counties for
the minimum expenditure waiver.

The annual emission inspection fee will be $22.50 for counties
under the proposed I/M program in the HGA ozone nonattain-
ment area. This is an increase of $8.50 Harris County and a
new $22.50 fee for the emission test Galveston, Brazoria, Fort
Bend, Montgomery, Chambers, Liberty, and Waller Counties.

The cost to small and micro-businesses will vary with the number
of vehicles owned, model year, and condition of the vehicle(s).

In addition, it is anticipated that many of the inspection stations
are small or micro-businesses that will be required to upgrade
their current testing equipment or purchase new analyzers.
New analyzer equipment required to conduct ASM-2 (with
integrated OBD) vehicle emission testing costs approximately
$40,000. The cost to upgrade currently owned analyzers to
conduct ASM (with integrated OBD) testing costs approximately
$25,000. It is anticipated that the economic decision to upgrade
or purchase the required equipment will include the economics
of labor costs, potential alternative use of labor’s time, the
equipment capital costs, and volume of anticipated inspections,
current equipment, and other anticipated costs associated with
emission testing. It is anticipated that some small or micro-busi-
ness inspection stations that must upgrade their equipment or
purchase new equipment in order to comply with the proposed
emission testing requirements in the proposed amendments
will find it uneconomic to do so for various reasons and will be
unable to continue emission inspections. It is anticipated that
this business decision will be made by each inspection station.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking action is not
subject to §2001.0225 because it does not meet the definition
of a "major environmental rule" as defined in that statute. "Ma-
jor environmental rule" means a rule, the specific intent of which
is to protect the environment or reduce risks to human health
from environmental exposure and that may adversely affect in a
material way the economy, a sector of the economy, productiv-
ity, competition, jobs, the environment, or the public health and
safety of the state or a sector of the state. The proposed amend-
ments to Chapter 114 are intended to protect the environment
or reduce risks to human health from environmental exposure to
ozone. However, the inspection stations in and around nonat-
tainment areas would not normally be considered a sector of
the economy. In addition, the commission structured the fees
in this program to ensure that most additional equipment costs
can be recovered. Therefore, the proposed rules do not affect
in a material way, the economy, a sector of the economy, pro-
ductivity, competition, jobs, the environment, or the public health
and safety of the state or a sector of the state. The proposed
amendments are intended to establish a vehicle emissions test-
ing program as part of the control strategy to reduce NO

x
emis-

sions necessary for the counties included in the HGA nonattain-
ment area to be able to demonstrate attainment with the ozone
NAAQS. The proposed amendments are one element of the pro-
posed HGA Attainment Demonstration SIP. As defined in the

Texas Government Code, §2001.0225 only applies to a major
environmental rule, the result of which is to: exceed a standard
set by federal law, unless the rule is specifically required by state
law; exceed an express requirement of state law, unless the rule
is specifically required by federal law; exceed a requirement of
a delegation agreement or contract between the state and an
agency or representative of the federal government to implement
a state and federal program, or; adopt a rule solely under the
general powers of the agency instead of under a specific state
law. This rulemaking does not meet any of these four applica-
bility requirements of a "major environmental rule." Specifically,
the emission testing program within this proposal was developed
in order to meet the ozone NAAQS set by the EPA under 42
USC, §7409, and therefore meets a federal requirement. Provi-
sions of 42 USC, §7410, require states to adopt a SIP which
provides for "implementation, maintenance, and enforcement"
of the primary NAAQS in each air quality control region of the
state. While §7410 does not require specific programs, meth-
ods, or reductions in order to meet the standard, state SIPs must
include "enforceable emission limitations and other control mea-
sures, means or techniques (including economic incentives such
as fees, marketable permits, and auctions of emissions rights),
as well as schedules and timetables for compliance as may be
necessary or appropriate to meet the applicable requirements
of this chapter," (meaning Chapter 85, Air Pollution Prevention
and Control). It is true that 42 USC does require some spe-
cific measures for SIP purposes, like the inspection and mainte-
nance program, but those programs are the exception, not the
rule, in the SIP structure of 42 USC. The provisions of 42 USC
recognize that states are in the best position to determine what
programs and controls are necessary or appropriate in order to
meet the NAAQS. This flexibility allows states, affected industry,
and the public, to collaborate on the best methods for attaining
the NAAQS for the specific regions in the state. Even though
42 USC allows states to develop their own programs, this flex-
ibility does not relieve a state from developing a program that
meets the requirements of §7410. Thus, while specific measures
are not generally required, the emission reductions are required.
States are not free to ignore the requirements of §7410 and must
develop programs to assure that the nonattainment areas of the
state will be brought into attainment on schedule.

The requirement to provide a fiscal analysis of proposed regu-
lations in the Texas Government Code was amended by Senate
Bill 633 (SB 633) during the 75th Legislative Session, 1999. The
intent of SB 633 was to require agencies to conduct a regulatory
impact analysis (RIA) of extraordinary rules. These are identified
in the statutory language as major environmental rules that will
have a material adverse impact and will exceed a requirement
of state law, federal law, or a delegated federal program, or are
adopted solely under the general powers of the agency. With
the understanding that this requirement would seldom apply, the
commission provided a cost estimate for SB 633 that concluded
"based on an assessment of rules adopted by the agency in the
past, it is not anticipated that the bill will have significant fiscal
implications for the agency due to its limited application." The
commission also noted that the number of rules that would re-
quire assessment under the provisions of the bill was not large.
This conclusion was based, in part, on the criteria set forth in the
bill that exempted proposed rules from the full analysis unless
the rule was a major environmental rule that exceeds a federal
law. As previously discussed, 42 USC does not require specific
programs, methods, or reductions in order to meet the NAAQS;
thus, states must develop programs for each nonattainment area
to ensure that area will meet the attainment deadlines. Because
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of the ongoing need to address nonattainment issues, the com-
mission routinely proposes and adopts SIP rules. The legisla-
ture is presumed to understand this federal scheme. If each rule
proposed for inclusion in the SIP was considered to be a major
environmental rule that exceeds federal law, then every SIP rule
would require the full RIA contemplated by SB 633. This con-
clusion is inconsistent with the conclusions reached by the com-
mission in its cost estimate and by the Legislative Budget Board
(LBB) in its fiscal notes. Since the legislature is presumed to
understand the fiscal impacts of the bills it passes, and that pre-
sumption is based on information provided by state agencies and
the LBB, the commission believes that the intent of SB 633 was
only to require the full RIA for rules that are extraordinary in na-
ture. While the SIP rules will have a broad impact, that impact
is no greater than is necessary or appropriate to meet the re-
quirements of the FCAA. For these reasons, rules proposed for
inclusion in the SIP fall under the exception in Texas Government
Code, §2001.0225(a), because they are required by federal law.
The commission performed photochemical grid modeling which
predicts that NO

x
emission reductions, such as those required

by these rules, will result in reductions in ozone formation in the
HGA ozone nonattainment area. This rulemaking does not ex-
ceed an express requirement of state law. This rulemaking is
intended to obtain NO

x
emission reductions which will result in

reductions in ozone formation in the HGA ozone nonattainment
area and help bring HGA into compliance with the air quality
standards established under federal law as NAAQS for ozone.
The rulemaking does not exceed a standard set by federal law,
exceed an express requirement of state law (unless specifically
required by federal law), or exceed a requirement of a delegation
agreement. The rulemaking was not developed solely under the
general powers of the agency, but was specifically developed
to meet the NAAQS established under federal law and autho-
rized under Texas Clean Air Act (TCAA), §§382.011, 382.012,
382.017, 382.019, 382.037 through 382.038, and 382.039.

The commission invites public comment on the draft regulatory
impact assessment.

TAKINGS IMPACT ASSESSMENT

The commission prepared a takings impact assessment for
these rules in accordance with Texas Government Code,
§2007.043. The following is a summary of that assessment.
The specific purpose of the rulemaking is to implement a revised
I/M program in the HGA ozone nonattainment area as part of
the strategy to reduce emissions of ozone precursors necessary
for the area to be able to demonstrate attainment with the ozone
NAAQS.

Promulgation and enforcement of the rules will not burden pri-
vate, real property because this rulemaking action does not re-
quire the installation of permanent equipment. Although the rule
revisions do not directly prevent a nuisance or prevent an imme-
diate threat to life or property, they do prevent a real and substan-
tial threat to public health and safety and partially fulfill a federal
mandate under 42 USC, §7410. Specifically, the emissions limi-
tations and control requirements within this proposal were devel-
oped in order to meet the ozone NAAQS set by the EPA under
42 USC, §7409. States are primarily responsible for ensuring
attainment and maintenance of the NAAQS once the EPA has
established them. Under 42 USC, §7410 and related provisions,
states must submit, for approval by the EPA, SIPs that provide for
the attainment and maintenance of NAAQS through control pro-
grams directed to sources of the pollutants involved. Therefore,
the purpose of the rulemaking action is to implement a revised

I/M program which is necessary for the ozone nonattainment ar-
eas to meet the air quality standards established under federal
law as NAAQS. Consequently, the exemption which applies to
these rules is that of an action reasonably taken to fulfill an obli-
gation mandated by federal law. Therefore, this rulemaking ac-
tion will not constitute a takings under the Texas Government
Code, Chapter 2007.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission determined that this rulemaking action relates
to an action or actions subject to the Texas Coastal Management
Program (CMP) in accordance with the Coastal Coordination Act
of 1991, as amended (Texas Natural Resources Code, §§33.201
et seq.), and the commission rules in 30 TAC Chapter 281, Sub-
chapter B, Consistency with the CMP. As required by 31 TAC
§505.11(b)(2) and 30 TAC §281.45(a)(3) relating to actions and
rules subject to the CMP, commission rules governing air pollu-
tant emissions must be consistent with the applicable goals and
policies of the CMP. The commission reviewed this rulemaking
action for consistency with the CMP goals and policies in accor-
dance with the rules of the Coastal Coordination Council, and
determined that the action is consistent with the applicable CMP
goals and policies. The CMP policy applicable to this rulemaking
action is the policy (31 TAC §501.14(q)) that commission rules
comply with federal regulations in 40 Code of Federal Regula-
tions to protect and enhance air quality in the coastal area (31
TAC §501.14(q)). This rulemaking action will have a beneficial
effect on SIP emissions reduction obligations relating to reason-
able further progress and attainment demonstrations by making
additional emissions reductions over those made by the exist-
ing I/M program. Further, no new air contaminants will be au-
thorized by the rule revisions. Therefore, in compliance with 31
TAC §505.22(e), this rulemaking is consistent with CMP goals
and policies.

Interested persons may submit comments on the consistency
of the proposed rules with the CMP during the public comment
period.

ANNOUNCEMENT OF HEARINGS

The commission will hold public hearings on this proposal at the
following times and locations: September 18, 2000, 10:00 a.m.,
Lone Star Convention Center, 9055 Airport Road (FM 1484),
Conroe; September 18, 2000, 7:00 p.m., Lake Jackson Civic
Center, 333 Highway 332 East, Lake Jackson; September 19,
2000, 10:00 a.m. and 7:00 p.m., George Brown Convention
Center, 1001 Avenida de Las Americas, Houston; September
20, 2000, 9:00 a.m., VFW Hall, 6202 George Bush Drive, Katy;
September 20, 2000, 6:00 p.m., East Harris County Community
Center, 7340 Spencer, Pasadena; September 21, 2000, 10:00
a.m., Southeast Texas Regional Airport Media Room, 6000 Air-
line Drive, Beaumont; September 21, 2000, 2:00 p.m., Amar-
illo City Commission Chambers, City Hall, 509 East 7th Avenue,
Amarillo; September 21, 2000, 6:00 p.m., Charles T. Doyle Con-
vention Center, 21st Street at Phoenix Lane, Texas City; Septem-
ber 22, 2000, 10:00 a.m., Dayton High School, 2nd Floor Lec-
ture Room, 3200 North Cleveland Street, Dayton; September 22,
2000, 11:00 a.m., El Paso City Council Chambers, 2 Civic Cen-
ter Plaza, 2nd Floor, El Paso; September 22, 2000, 2:00 p.m.,
North Central Texas Council of Governments, 2nd Floor Board
Room, 616 Six Flags Drive, Suite 200, Arlington; and Septem-
ber 25, 2000, 10:00 a.m., Texas Natural Resource Conservation
Commission, 12100 North I-35, Building E, Room 201S, Austin.
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The hearings are structured for the receipt of oral or written com-
ments by interested persons. Registration will begin one hour
prior to each hearing. Individuals may present oral statements
when called upon in order of registration. A four-minute time limit
will be established at each hearing to assure that enough time is
allowed for every interested person to speak. Open discussion
will not occur during each hearing; however, agency staff mem-
bers will be available to discuss the proposal one hour before
each hearing, and will answer questions before and after each
hearing.

Persons with disabilities who have special communication or
other accommodation needs, who are planning to attend the
hearings, should contact the Office of Environmental Policy,
Analysis, and Assessment at (512) 239-4900. Requests should
be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Written comments may be submitted to Heather Evans, Office
of Environmental Policy, Analysis, and Assessment, MC 206,
P.O. Box 13087, Austin, Texas 78711-3087, faxed to (512) 239-
4808, or emailed to siprules@tnrcc.state.tx.us. All comments
should reference Rule Log Number 2000-011A-114-AI. Com-
ments must be received by 5:00 p.m., September 25, 2000. For
further information, please contact Bob Wierzowiecki, Technical
Analysis Division, (512) 239-1769 or Alan Henderson, Policy and
Regulations Division, (512) 239-1510.

STATUTORY AUTHORITY

The amendments are proposed under Texas Water Code,
§5.103, which provides the commission the authority to propose
rules necessary to carry out its powers and duties under the
TWC. The amendments are also proposed under the Texas
Health and Safety Code, TCAA, §382.011, which provides the
commission the authority to control the quality of the state’s
air; §382.012, which provides the commission the authority
to prepare and develop a general, comprehensive plan for
the control of the state’s air; §382.017, which provides the
commission the authority to adopt rules consistent with the
policy and purposes of the TCAA; §382.019, which provides
the commission the authority to adopt rules to control and
reduce emissions from engines used to propel land vehicles;
§382.037 through §382.038, which provide the commission
the authority by rule to establish, implement, and administer
a program requiring emissions-related inspections of motor
vehicles to be performed at inspection facilities consistent with
the requirements of the FCAA; and §382.039, which provides
the commission the authority to coordinate with federal, state,
and local transportation planning agencies to develop and
implement transportation programs and other measures neces-
sary to demonstrate and maintain attainment of NAAQS and to
protect the public from exposure to hazardous air contaminants
from motor vehicles.

The amendments implement TCAA, §382.002, relating to Policy
and Purpose; §382.011, relating to General Powers and Duties;
§382.012, relating to State Air Control Plan; §382.019, relating
to Methods Used to Control and Reduce Emissions from Land
Vehicles; §382.037 through §382.038, relating to Vehicle Emis-
sions Inspection and Maintenance Program; and §382.039, re-
lating to Attainment Program.

§114.50. Vehicle Emissions Inspection Requirements.

(a) Applicability. The requirements of this section and those
contained in the revised Texas Inspection and Maintenance (I/M) State

Implementation Plan (SIP) shall be applied to all gasoline-powered mo-
tor vehicles 2-24 years old and subject to an annual emissions inspec-
tion, beginning with the first safety inspection. Currently, military tac-
tical vehicles, motorcycles, diesel-powered vehicles, dual-fueled vehi-
cles which cannot operate using gasoline, and antique vehicles regis-
tered with the Texas Department of Transportation are excluded from
the program. Safety inspection facilities and inspectors certified by the
Texas Department of Public Safety (DPS) shall inspect all subject ve-
hicles, in the following program areas in accordance with the following
schedule.

(1)- (3) (No change.)

(4) This paragraph applies to all vehicles registered and pri-
marily operated in [Harris County of] the Houston/Galveston (HGA)
program area.

(A) Beginning January 1, 2001, all 1996 and newer
model year vehicles registered and primarily operated in HarrisCounty
equipped with OBD systems shall be tested using EPA- approved
OBD test procedures in conjunction with a TSI test.

(B) Beginning January 1, 2001, all pre-1996 and older
vehicles registered and primarily operated in Harris County shall be
tested using a TSI test. All vehicle emissions test stations must offer
both TSI and OBD tests to the public.

(C) Beginning May 1, 2002, all 1996 and newer model
year vehiclesequipped with OBD systemsand registered and primarily
operated in HarrisCounty shall betestedusing EPA-approvedOBD test
procedures in conjunction with an ASM-2 test, or a vehicle emissions
test that meets SIP emissions reduction requirements and is approved
by the EPA.

(D) Beginning May 1, 2002, all pre-1996 model year
vehicles registered and primarily operated in Harris County shall be
tested using the ASM-2 test, or a vehicle emissions test that meets SIP
emissions reduction requirements and is approved by the EPA. All ve-
hicle emissions test stations must offer both an OBD test and ASM-2
test, or a vehicle emissions test that meets SIP emissions reduction re-
quirements and is approved by EPA, to the public.

(E) Beginning May 1, 2003, all 1996 and newer model
year vehiclesequipped with OBD systemsand registered and primarily
operated in Brazoria, Fort Bend, Galveston, and Montgomery Counties
shall be tested using EPA-approved OBD test procedures in conjunc-
tion with an ASM-2 test, or a vehicle emissions test that meets SIP
emissions reduction requirements and is approved by the EPA.

(F) Beginning May 1, 2003, all pre-1996 and newer
model year vehicles registered and primarily operated in Brazoria,
Fort Bend, Galveston, and Montgomery Countiesshall be tested using
the ASM-2 test procedures, or a vehicle emissions test that meets
SIP emissions reduction requirements and is approved by the EPA.
All vehicle emissions test stations must offer both an OBD test and
an ASM-2 test or a vehicle emissions test that meets SIP emissions
reduction requirements and is approved by the EPA, to the public.

(G) Beginning May 1, 2004, all 1996 and newer model
year vehiclesequipped with OBD systemsand registered and primarily
operated in Chambers, Liberty, and Waller Countiesshall be tested us-
ing EPA-approved OBD test proceduresin conjunction with an ASM-2
test, or a vehicle emissions test that meets SIP emissions reduction re-
quirements and is approved by the EPA.

(H) Beginning May 1, 2004, all pre-1996 model year
vehicles registered and primarily operated in Chambers, Liberty, and
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Waller Countiesshall betested using an ASM-2 test, or avehicleemis-
sions test that meets SIP emissions reduction requirements and is ap-
proved by the EPA. All vehicle emissions test stations must offer both
an OBD test and ASM-2 test, or avehicleemissionstest that meetsSIP
emissionsreduction requirementsand isapproved by EPA, to the pub-
lic.

(5) (No change.)

(b) Control requirements.

(1)- (2) (No change.)

(3) Any motorist in the DFW, EDFW, HGA, or El Paso
program areas [or Harris County] who has received a notice from an
emissions inspection station that there are recall items unresolved on
their motor vehicle, should furnish proof of compliance with the re-
call notice prior to the next vehicle emissions inspection. The motorist
may present a written statement from the dealership or leasing agency
indicating that emissions repairs have been completed as proof of com-
pliance.

(4)- (7) (No change.)

(c)- (d) (No change.)

§114.51. Equipment Evaluation Procedures for Vehicle Exhaust Gas
Analyzers.

(a) Any manufacturer or distributor of vehicle testing equip-
ment may apply to the executive director of the Texas Natural Resource
Conservation Commission (commission) or his appointee, for approval
of an exhaust gas analyzer or analyzer system for use in the Texas
Inspection and Maintenance (I/M) program administered by the Texas
Department of Public Safety. Each manufacturer shall submit a formal
certificate to the commission stating that any analyzer model sold or
leased by the manufacturer or its authorized representative and any
model currently in use in the I/M program will satisfy all design and
performance criteria set forth in "Specifications for Preconditioned
Two Speed Idle Vehicle Exhaust Gas Analyzer Systems for Use in the
Texas Vehicle Emissions Testing Program," dated November 1 [March
15], 2000, or in "Specifications for Acceleration Simulation Mode
(ASM-2) Vehicle Exhaust Gas Analyzer Systems for use in the Texas
Vehicle Emissions Testing Program," dated November 1 [March 15],
2000. Copies of these documents are available at the commission’s
Central Office, located at 12100 Park 35 Circle, Austin, Texas 78753.
The manufacturer shall also provide sufficient documentation to
demonstrate conformance with these criteria including a complete
description of all hardware components, the results of appropriate
performance testing, and a point-by-point response to each specific
requirement.

(b)- (e) (No change.)

§114.52. Waivers and Extensions for Inspection Requirements.

(a) Applicability. The waivers and extensions apply to any mo-
torist who can satisfy the conditions of a specific waiver or extension.
Applications must be made to the Department of Public Safety (DPS).
For the minimum expenditure waiver, individual vehicle waiver, and
parts availability time extension, the motorist may apply only once dur-
ing each testing cycle. For the low income time extension, the motorist
may apply every other test cycle. Application for waivers and exten-
sions may be made in the following inspection and maintenance pro-
gram counties:

(1) Motorists in Dallas, El Paso, Harris, and Tarrant Coun-
ties are eligible for waivers and extensions.

(2) BeginningMay 1, 2002, motoristsin Collin and Denton
Counties will be eligible for waivers and extensions.

(3) Beginning May 1, 2003, motorists in Brazoria, Ellis,
Fort Bend, Galveston, Johnson, Kaufman, Montgomery, Parker, and
Rockwall Counties will be eligible for waivers and extensions.

(4) Beginning May 1, 2004, motorists in Chambers, Lib-
erty, and Waller Counties will be eligible for waivers and extensions.

(b)- (e) (No change.)

§114.53. Inspection and Maintenance Fees.

(a) The following fees must be paid for an emissions inspec-
tion of a vehicle at an inspection station. This fee shall include one
free retest should the vehicle fail the emissions inspection, provided
that the motorist has the retest performed at the same station where
the vehicle originally failed and submits, prior to the retest, a properly
completed Vehicle Repair Form showing that emissions-related repairs
were performed and the retest is conducted within 15 days of the initial
emissions test.

(1)- (2) (No change.)

(3) Beginning May 1, 2002, any emissions inspection sta-
tion required to conduct an acceleration simulation mode (ASM-2) test
and test in accordance with §114.50(a)(2)(C) and (D) and (4)(C) and
(D) of this title shall collect a fee of $22.50 and shall remit $2.00 to the
DPS.

(4) Beginning May 1, 2003, any emissions inspection sta-
tion required to conduct an ASM- 2[acceleration simulationmode] test
and OBD test in accordance with §114.50(a)(3) and (4)(E) and (F) of
this title shall collect a fee of $22.50 and shall remit $2.00 to the DPS.

(5) Beginning May 1, 2004, any emissions inspection sta-
tion required to conduct an ASM-2 test and OBD test in accordance
with §114.50(a)(4)(G) and (H) of this titleshall collect a feeof $22.50
and shall remit $2.00 to the DPS.

(b)- (c) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005612
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER H. LOW EMISSION FUELS
DIVISION 3. LOW SULFUR GASOLINE
30 TAC §114.322, 114.325 - 114.327, 114.329

The Texas Natural Resource Conservation Commission (com-
mission) proposes new §114.322, Control Requirements for Sul-
fur; §114.325, Approved Sulfur Test Methods; §114.326, Testing
and Recordkeeping Requirements; §114.327, Exemptions; and
§114.329, Affected Counties and Compliance Dates. The com-
mission proposes these new sections in Chapter 114, Control of
Air Pollution from Motor Vehicles; Subchapter H, Low Emission
Fuels; new Division 3, Low Sulfur Gasoline; and revisions to the
state implementation plan (SIP) in order to control ground-level

25 TexReg 8188 August 25, 2000 Texas Register



ozone in the Houston/Galveston (HGA), Beaumont/Port Arthur
(BPA), and Dallas/Fort Worth (DFW) ozone nonattainment ar-
eas; and the 95-county central and eastern Texas region.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

The HGA ozone nonattainment area is classified as Severe-17
under the Federal Clean Air Act (FCAA) Amendments of 1990
(42 United States Code (USC), §§7401 et seq.), and therefore
is required to attain the one-hour ozone standard of 0.12 parts
per million (ppm) by November 15, 2007. The HGA area, de-
fined by Brazoria, Chambers, Fort Bend, Galveston, Harris, Lib-
erty, Montgomery, and Waller Counties, has been working to de-
velop a demonstration of attainment in accordance with 42 USC,
§7410. On January 4, 1995, the state submitted the first of its
Post-1996 SIP revisions for HGA.

The January 1995 SIP consisted of urban airshed model (UAM)
modeling for 1988 and 1990 base-case episodes, adopted rules
to achieve a 9% rate-of-progress (ROP) reduction in volatile or-
ganic compounds (VOC), and a commitment schedule for the
remaining ROP and attainment demonstration elements. At the
same time, but in a separate action, the State of Texas filed
for the temporary nitrogen oxides (NO

x
) waiver allowed by 42

USC, §7511a(f). The January 1995 SIP and the NO
x
waiver were

based on early base-case episodes which marginally exhibited
model performance in accordance with the United States Envi-
ronmental Protection Agency (EPA) modeling performance stan-
dards, but which had a limited data set as inputs to the model.
In 1993 and 1994, the commission was engaged in an intensive
data-gathering exercise known as the COAST study. The state
believed that the enhanced emissions inventory, expanded am-
bient air quality and meteorological monitoring, and other ele-
ments would provide a more robust data set for modeling and
other analysis, which would lead to modeling results that the
commission could use to better understand the nature of the
ozone air quality problem in the HGA area.

Around the same time as the 1995 submittal, EPA policy regard-
ing SIP elements and timelines went through changes. Two na-
tional programs in particular resulted in changing deadlines and
requirements. The first of these programs was the Ozone Trans-
port Assessment Group. This group grew out of a March 2, 1995
memo from Mary Nichols, former EPA Assistant Administrator for
Air and Radiation, that allowed states to postpone completion of
their attainment demonstrations until an assessment of the role
of transported ozone and precursors had been completed for the
eastern half of the nation, including the eastern portion of Texas.
Texas participated in this study, and it has been concluded that
Texas does not significantly contribute to ozone exceedances in
the Northeastern United States. The other major national initia-
tive that has impacted the SIP planning process is the revisions
to the national ambient air quality standard (NAAQS) for ozone.
The EPA promulgated a final rule on July 18, 1997 changing
the ozone standard to an eight-hour standard of 0.08 ppm. In
November 1996, concurrent with the proposal of the standards,
the EPA proposed an interim implementation plan (IIP) that it
believed would help areas like HGA transition from the old to the
new standard. In an attempt to avoid a significant delay in plan-
ning activities, Texas began to follow this guidance, and read-
justed its modeling and SIP development timelines accordingly.
When the new standard was published, the EPA decided not to

publish the IIP, and instead stated that, for areas currently ex-
ceeding the one-hour ozone standard, that standard would con-
tinue to apply until it is attained. The FCAA requires that HGA
attain the standard by November 15, 2007.

The EPA issued revised draft guidance for areas such as HGA
that do not attain the one-hour ozone standard. The commis-
sion adopted on May 6, 1998 and submitted to the EPA on May
19, 1998 a revision to the HGA SIP which contained the follow-
ing elements in response to the EPA’s guidance: UAM modeling
based on emissions projected from a 1993 baseline out to the
2007 attainment date; an estimate of the level of VOC and NO

x

reductions necessary to achieve the one-hour ozone standard by
2007; a list of control strategies that the state could implement
to attain the one-hour ozone standard; a schedule for complet-
ing the other required elements of the attainment demonstration;
a revision to the Post-1996 9% ROP SIP that remedied a defi-
ciency that the EPA believed made the previous version of that
SIP unapprovable; and evidence that all measures and regula-
tions required by Subpart 2 of Title I of the FCAA to control ozone
and its precursors have been adopted and implemented, or are
on an expeditious schedule to be adopted and implemented.

In November 1998, the SIP revision submitted to the EPA in
May 1998 became complete by operation of law. However, the
EPA stated that it could not approve the SIP until specific control
strategies were modeled in the attainment demonstration. The
EPA specified a submittal date of November 15, 1999 for this
modeling. In a letter to the EPA dated January 5, 1999, the state
committed to model two strategies showing attainment.

As the HGA modeling protocol evolved, the state eventually se-
lected and modeled seven basic modeling scenarios. As part
of this process, a group of HGA stakeholders worked closely
with commission staff to identify local control strategies for the
modeling. Some of the scenarios for which the stakeholders re-
quested evaluation included options such as California-type fuel
and vehicle programs as well as an acceleration simulation mode
equivalent motor vehicle inspection and maintenance program.
Other scenarios incorporated the estimated reductions in emis-
sions that were expected to be achieved throughout the mod-
eling domain as a result of the implementation of several vol-
untary and mandatory statewide programs adopted or planned
independently of the SIP. It should be made clear that the com-
mission did not propose that any of these strategies be included
in the ultimate control strategy submitted to the EPA in 2000. The
need for and effectiveness of any controls which may be imple-
mented outside the HGA eight-county area will be evaluated on
a county-by-county basis.

The SIP revision was adopted by the commission on October
27, 1999, submitted to the EPA by November 15, 1999, and
contained the following elements: photochemical modeling of
potential specific control strategies for attainment of the one-
hour ozone standard in the HGA area by the attainment date
of November 15, 2007; an analysis of seven specific modeling
scenarios reflecting various combinations of federal, state, and
local controls in HGA (additional scenarios H1 and H2 build upon
Scenario VIf); identification of the level of reductions of VOC and
NO

x
necessary to attain the one-hour ozone standard by 2007;

a 2007 mobile source budget for transportation conformity; iden-
tification of specific source categories which, if controlled, could
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result in sufficient VOC and/or NO
x
reductions to attain the stan-

dard; a schedule committing to submit by April 2000 an enforce-
able commitment to conduct a mid-course review; and a sched-
ule committing to submit modeling and adopted rules in support
of the attainment demonstration by December 2000.

The April 19, 2000 SIP revision for HGA contained the following
enforceable commitments by the state: to quantify the shortfall
of NO

x
reductions needed for attainment; to list and quantify po-

tential control measures to meet the shortfall of NO
x

reductions
needed for attainment; to adopt the majority of the necessary
rules for the HGA attainment demonstration by December 31,
2000, and to adopt the rest of the shortfall rules as expeditiously
as practical, but no later than July 31, 2001; to submit a Post-99
ROP plan by December 31, 2000; to perform a mid-course re-
view by May 1, 2004; and to perform modeling of mobile source
emissions using the EPA mobile source emissions model (MO-
BILE6), to revise the on-road mobile source budget as needed,
and to submit the revised budget within 24 months of the model’s
release. In addition, if a conformity analysis is to be performed
between 12 months and 24 months after the MOBILE6 release,
the state will revise the motor vehicle emissions budget (MVEB)
so that the conformity analysis and the SIP MVEB are calculated
on the same basis.

In order for the state to have an approvable attainment demon-
stration, EPA has indicated that the state must adopt those
strategies modeled in the November submittal and then adopt
sufficient controls to close the remaining gap in NO

x
emissions.

The modeling included in this proposal indicates a gap of
an additional 77.98 tons per day (tpd) of NO

x
reductions is

necessary for an approvable attainment demonstration.

The emission reduction requirements included as part of this
SIP revision represent substantial, intensive efforts on the part of
stakeholder coalitions in the HGA area. These coalitions, involv-
ing local governmental entities, elected officials, environmental
groups, industry, consultants, and the public, as well as the com-
mission and the EPA, have worked diligently to identify and quan-
tify potential control strategy measures for the HGA attainment
demonstration. Local officials from the HGA area have formally
submitted a resolution to the commission, requesting the inclu-
sion of many specific emission reduction strategies.

The current SIP revision contains rules, enforceable commit-
ments, and photochemical modeling analyses in support of the
HGA ozone attainment demonstration. In addition, this SIP con-
tains Post-1999 ROP plans for the milestone years 2002 and
2005, and for the attainment year 2007. The SIP also con-
tains enforceable commitments to implement further measures,
if needed, in support of the HGA attainment demonstration, as
well as a commitment to perform and submit a mid-course re-
view.

The HGA ozone nonattainment area will need to ultimately re-
duce NO

x
more than 750 tpd to reach attainment with the one-

hour standard. In addition, a VOC reduction of about 25% will
have to be achieved. Adoption of the Low Sulfur Gasoline (LSG)
program will contribute to attainment and maintenance of the
one-hour ozone standard in the HGA, BPA, and DFW ozone
nonattainment areas, as well as the 95-county central and east-
ern Texas area. An LSG program also should contribute to a suc-
cessful demonstration of transportation conformity in the HGA,
BPA, and DFW nonattainment areas.

These proposed rules are one element of the control strategy
for the HGA Post-1999 ROP/Attainment Demonstration SIP. The

purpose of these proposed rules is to establish a regional LSG air
pollution control strategy in the counties located within the DFW,
BPA, and HGA ozone nonattainment areas, and in an additional
95 central and eastern Texas counties, to reduce NO

x
necessary

for the counties included in the HGA ozone nonattainment area
to be able to demonstrate attainment with the one-hour ozone
NAAQS.

These proposed rules will implement a regional LSG program
requiring gasoline used for both on-road and off-road applica-
tions in the DFW, BPA, and HGA ozone nonattainment areas
and the 95-county central and eastern Texas region to meet the
LSG standards. The use of LSG will lower the emissions of NO

x

and other pollutants from fuel combustion. Because NO
x
is a pre-

cursor to ground-level ozone formation, reduced NO
x
emissions

will result in ground-level ozone reductions. To comply with the
state LSG regulations, gasoline producers and importers must
ensure that gasoline distributed to areas required to participate
in the LSG program meets the specifications stated in these pro-
posed rules. The proposed rules require that beginning May 1,
2004 all gasoline produced for delivery and ultimate sale to the
consumer in the affected area does not exceed 15 ppm sulfur.

The proposed new LSG rules will require LSG for the eight HGA
ozone nonattainment area counties, which include Brazoria,
Chambers, Fort Bend, Galveston, Harris, Liberty, Montgomery,
and Waller Counties; the four DFW ozone nonattainment area
counties, which include Collin, Dallas, Denton, and Tarrant
Counties; the three BPA ozone nonattainment area counties,
which include Hardin, Jefferson, and Hardin Counties; and the
95 central and eastern Texas region counties which include
Anderson, Angelina, Aransas, Atascosa, Austin, Bastrop,
Bee, Bell, Bexar, Bosque, Bowie, Brazos, Burleson, Caldwell,
Calhoun, Camp, Cass, Cherokee, Colorado, Comal, Cooke,
Coryell, De Witt, Delta, Ellis, Falls, Fannin, Fayette, Franklin,
Freestone, Goliad, Gonzales, Grayson, Gregg, Grimes,
Guadalupe, Harrison, Hays, Henderson, Hill, Hood, Hopkins,
Houston, Hunt, Jackson, Jasper, Johnson, Karnes, Kaufman,
Lamar, Lavaca, Lee, Leon, Limestone, Live Oak, Madison,
Marion, Matagorda, McLennan, Milam, Morris, Nacogdoches,
Navarro, Newton, Nueces, Panola, Parker, Polk, Rains, Red
River, Refugio, Robertson, Rockwall, Rusk, Sabine, San
Jacinto, San Patricio, San Augustine, Shelby, Smith, Somervell,
Titus, Travis, Trinity, Tyler, Upshur, Van Zandt, Victoria, Walker,
Washington, Wharton, Williamson, Wilson, Wise, and Wood
Counties.

The commission developed an LSG ozone control strategy
which requires gasoline content limits more restrictive than fed-
eral gasoline regulations. Currently, the HGA and DFW ozone
nonattainment areas are required to use federal reformulated
gasoline (RFG). In these areas, federal rules prohibit the sale
of gasoline which is not certified by the EPA as federal RFG.
Consequently, gasoline in these areas will have to continue to
meet the federal RFG requirements in addition to the proposed
LSG rules. In addition to the federal RFG regulations, the
current federal regulations governing gasoline quality in Title 40
Code of Federal Regulations (40 CFR) Part 80, Regulation of
Fuels and Fuel Additives; Subpart H, Gasoline Sulfur; §80.195,
What Are the Gasoline Sulfur Standards for Refiners and
Importers?; establish limits for sulfur content in gasoline used in
motor vehicle applications. These federal regulations limit sulfur
in gasoline, beginning January 1, 2006, to a 30 ppm average
and an 80 ppm cap.
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The commission is concurrently submitting, as part of the SIP
and with this proposed rulemaking, a waiver request in accor-
dance with the 42 USC, §7545(c)(4)(C), to implement this pro-
posed LSG rule which is more stringent than the federal sulfur
control rules. This proposed waiver and SIP submittal is avail-
able to the public by contacting Heather Evans at (512) 239-
1970.

Modeling assessing the benefits of this NO
x
emission reduction

strategy demonstrated that significant emission reductions could
be achieved from using an LSG as specified by the commission
requirements. By the year 2007, the LSG program will reduce
NO

x
emissions in the HGA ozone nonattainment area by 1.15

tpd, and in all affected areas by 4.98 tpd. The commission antic-
ipates that production costs will increase from $.03 to $.07 per
gallon of gasoline to comply with the rules.

The commission solicits comment regarding the possible ben-
efits of controlling components of gasoline other than sulfur by
which equivalent emission reductions could be achieved as a
possible alternative to the controls on sulfur as described in this
proposal.

The commission solicits comment on additional flexibilities re-
lating to rule content and implementation which have not been
addressed in this or other concurrent rulemakings. These flexi-
bilities may be available for both mobile and stationary sources.
Additional flexibilities may also be achieved through innovative
and/or emerging technology which may become available in the
future. Additional sources of funds for incentive programs may
become available to substitute for some of the measures consid-
ered here.

SECTION BY SECTION DISCUSSION

The proposed new §114.322 establishes the control requirement
that the sulfur content in gasoline shall not exceed 15 ppm sul-
fur in the affected areas. This 15 ppm state sulfur cap is more
stringent than the federal 30 ppm average and 80 ppm cap.

The proposed new §114.325 establishes the American Society
for Testing and Materials (ASTM) Test Method D2622-98
(Standard Test Method for Sulfur in Petroleum Products by
Wavelength Dispersive X-ray Fluorescence Spectrometry),
dated 1998, or ASTM D5453-00 (Standard Test Method for
Determination of Total Sulfur in Light Hydrocarbons, Motor
Fuels and Oils by Ultraviolet Fluorescence), dated 2000, as the
approved test methods to determine sulfur content in gasoline.

The proposed new §114.326 establishes the testing and record-
keeping requirements for the LSG program. These proposed re-
quirements stipulate that producers and importers are required
to test each batch of fuel for its sulfur content, maintain records
of this testing for two years, and include a certification statement
on the product transfer document that certifies that the fuel be-
ing transferred into the affected areas meets the 15 ppm sulfur
standard.

The proposed new §114.327 provides exemptions to the LSG
program regulations. These exemptions stipulate that gasoline
solely intended for use as aviation gasoline is exempt from the
proposed sulfur standard, the owner or operator of a retail fuel
dispensing facility is exempt from the proposed testing require-
ments, and gasoline that does not meet the proposed sulfur
standard is not prohibited from being transferred, placed, stored,
and/or held within the affected counties so long as it is not ulti-
mately used to power a gasoline-fueled spark-ignition engine in
the affected counties.

The proposed new §114.329 establishes the compliance date
and coverage area that is required to comply with the require-
ments of the LSG program. This section lists the affected coun-
ties for the DFW, BPA, and HGA ozone nonattainment areas, and
the counties included in the 95-county region.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

John Davis, Technical Specialist with Strategic Planning and Ap-
propriations, determined that for the first five-year period the pro-
posed new sections are in effect, the commission anticipates no
significant fiscal implications for any single unit of state and lo-
cal government as a result of administration or enforcement of
the proposed new sections. The commission estimates the total
annual fuel related fiscal impact to state and local governments
in the counties affected by the new sections to be approximately
$20 to $47 per vehicle per year following implementation of LSG
fuel standards on May 1, 2004.

The proposed new sections will require LSG fuel for on-road
and non-road use within the eight-county HGA, the three-county
BPA, and the four-county DFW ozone nonattainment areas,
along with 95 additional counties in the central and eastern
Texas region. The HGA ozone nonattainment area consists
of Brazoria, Chambers, Fort Bend, Galveston, Harris, Liberty,
Montgomery, and Waller Counties; the BPA nonattainment
area consists of Hardin, Jefferson, and Orange Counties; the
DFW ozone nonattainment area consists of Collin, Dallas,
Denton, and Tarrant Counties; and the 95 additional central
and eastern Texas counties include Anderson, Angelina,
Aransas, Atascosa, Austin, Bastrop, Bee, Bell, Bexar, Bosque,
Bowie, Brazos, Burleson, Caldwell, Calhoun, Camp, Cass,
Cherokee, Colorado, Comal, Cooke, Coryell, De Witt, Delta,
Ellis, Falls, Fannin, Fayette, Franklin, Freestone, Goliad, Gon-
zales, Grayson, Gregg, Grimes, Guadelupe, Harrison, Hays,
Henderson, Hill, Hood, Hopkins, Houston, Hunt, Jackson,
Jasper, Johnson, Karnes, Kaufman, Lamar, Lavaca, Lee, Leon,
Limestone, Live Oak, Madison, Marion, Matagorda, McLen-
nan, Milam, Morris, Nacogdoches, Navarro, Newton, Nueces,
Panola, Parker, Polk, Rains, Red River, Refugio, Robertson,
Rockwall, Rusk, Sabine, San Jacinto, San Patricio, San Au-
gustine, Shelby, Smith, Somerville, Titus, Travis, Trinity, Tyler,
Upshur, Van Zandt, Victoria, Walker, Washington, Wharton,
Williamson, Wilson, Wise, and Wood Counties.

The proposed new sections are one element of the proposed
HGA Post-1999 ROP/Attainment Demonstration SIP. A SIP is a
plan developed for any region where existing (measured and/or
estimated) ambient pollutant levels exceed the level specified
in a national standard. The plan establishes a control strategy
that provides emission reductions necessary for attainment and
maintenance of the national standards.

In order to comply with the proposed new sections, beginning
May 1, 2004, gasoline fuel producers and importers must ensure
that all gasoline distributed to affected areas shall not exceed 15
ppm sulfur.

The EPA analysis Regulatory Impact Analysis: Control of Air Pol-
lution from Motor Vehicles: Tier 2 Vehicle Emissions Standards
and Gas Sulfur Control Requirements and the responses to pub-
lic comment from the California Air Resource Board (CARB) re-
garding adoption of federal Phase 3 gasoline standards, indi-
cates that the anticipated cost of producing gasoline to the May
1, 2004 standard will range from $.03 to $.07 per gallon. The
commission estimates that the increased production costs will
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raise the cost for this fuel at the pump by $.03 to $.07 per gallon.
In addition, the proposed new sections will require gasoline pro-
ducers and importers who provide fuel to the affected areas to
test their fuel for compliance with the standard, maintain records
for two years, and include certification statements regarding sul-
fur content compliance on product transfer documents.

The proposed rules contain several exemptions to the LSG pro-
gram regulations, which are: gasoline solely intended for use as
aviation gasoline is exempt from the proposed LSG standards;
the owner or operator of a retail fuel dispensing facility is exempt
from the proposed testing requirements; and gasoline that does
not meet the proposed LSG standard is not prohibited from being
transferred, placed, stored, or held within the affected counties
as long as it is not ultimately used to power a gasoline fueled
spark-ignition engine in the affected counties.

The following analysis in this fiscal note only considers on-road
gasoline powered vehicles. Vehicle counts for non-road gasoline
powered vehicles is not available.

Units of state and local government that own or operate gaso-
line powered vehicles within the affected counties will likely be
required to pay an additional $.03 to $.07 per gallon for gasoline
that meets the proposed LSG requirements following the May
1, 2004 deadline. Approximately 48,992 state and local govern-
ment vehicles within the affected areas consumed approximately
33 million gallons of gasoline in 1999. Based on a 1.5% growth
rate, an estimated 52,778 gasoline fueled vehicles would use ap-
proximately 36 million gallons of fuel in 2004. The total annual
fuel related fiscal impact to units of state and local governments
in 2004 would range from approximately $705,000 to $1.6 million
or approximately $13 to $31 per vehicle for 2004 (May -Decem-
ber 2004) and then approximately $1 million to $2.5 million or
approximately $20 to $47 per year per vehicle afterward.

PUBLIC BENEFIT AND COSTS

Mr. Davis also determined that for the first five years the pro-
posed new sections are in effect, the public benefit anticipated
from enforcement of and compliance with the proposed new sec-
tions will be the potential reduction of on-road and off-road mo-
bile source emissions, contribution toward demonstration of at-
tainment and maintenance with the ozone NAAQS for the HGA,
BPA, and DFW ozone nonattainment areas, and potentially im-
proved air quality for all counties affected by the new sections.

The commission does not anticipate significant fiscal implica-
tions for any single owner or operator of gasoline fueled vehi-
cles as a result of administration or enforcement of the proposed
new sections. The commission anticipates that gasoline produc-
ers that supply fuel to the affected counties will incur additional
costs to produce fuel that meets the proposed LSG standards.
The cost of producing this LSG fuel is estimated to be approx-
imately $.03 to $.07 per gallon more than for current gasoline.
The commission estimates that gasoline prices will increase by
an additional $.03 to $.07 per gallon following implementation of
the proposed LSG standards.

The commission estimates that approximately 11,357,736 pri-
vately owned and operated gasoline fueled vehicles in the af-
fected counties consumed approximately 7.6 billion gallons of
gasoline in 1999. Based on a 1.5% growth rate, an estimated
12,235,507 privately owned and operated gasoline fueled vehi-
cles would use approximately eight billion gallons of gasoline in
2004. The total annual fuel related fiscal impact to units of indi-
viduals and businesses in the affected areas in 2004 would range
from approximately $163 million to $380 million or approximately

$13 to $31 per vehicle for 2004 (May -December 2004) and then
approximately $247 million to $578 million or approximately $20
to $47 per year per vehicle afterward.

The commission anticipates significant increases to capital and
operating costs in order for refineries to meet the proposed May
1, 2004 standard. An estimated cost to refineries to decrease
sulfur content in gasoline to 15 ppm is not available; however, an
EPA cost study that shows the costs to refine gasoline to 30 ppm
provides an indication of the overall cost to refineries to meet the
May 1, 2004 15 ppm standard. According to EPA analysis found
in the Regulatory Impact Analysis: Control of Air Pollution from
Motor Vehicles: Tier 2 Vehicle Emissions Standards and Gas
Sulfur Control Requirements, the estimated capital costs for a
typical refinery to decrease the sulfur content in gasoline to 30
ppm would be approximately $44 million and the average annual
operating cost would be approximately $16 million. The commis-
sion anticipates no significant additional costs for gasoline pro-
ducers and importers associated with required records retention
and certification statements. Likewise, the commission antici-
pates no additional costs to producers for testing LSG gasoline,
because producers are already testing their fuel for compliance
with federal regulations and industry standards.

SMALL AND MICRO-BUSINESS ASSESSMENT

The commission does not anticipate fiscal implications which
have an adverse fiscal impact on any small business or mi-
cro-business as a result of administration or enforcement of
the proposed new sections. There are no known gasoline
producers or importers that would be considered small or
micro-businesses. However, the commission anticipates that
many independent gasoline retailers within the affected counties
are small or micro-businesses. Therefore, production costs of
approximately $.03 to $.07 per gallon are not anticipated to
affect small or micro-business except to pass the increased
costs of production through to consumers. The fiscal implica-
tions for small or micro-businesses within the affected areas
would include additional costs of approximately $.03 to $.07
per gallon for LSG beginning May 1, 2004. The total annual
fuel-related costs would depend on the amount of fuel used by
the business. On an average basis, the annual fuel-related cost
to small or micro-businesses within the affected areas would be
approximately $20 to $47 per vehicle per year.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the proposed rulemaking is
subject to §2001.0225 because it meets the definition of a "ma-
jor environmental rule" as defined in that statute. "Major envi-
ronmental rule" means a rule the specific intent of which is to
protect the environment or reduce risks to human health from en-
vironmental exposure and that may adversely affect in a material
way the economy, a sector of the economy, productivity, compe-
tition, jobs, the environment, or the public health and safety of
the state or a sector of the state. The new sections to Chapter
114 are intended to protect the environment or reduce risks to
human health from environmental exposure to ozone and could
affect in a material way, a sector of the economy, competition,
and the environment due to its impact on the fuel manufactur-
ing and distribution network of the state. The new sections are
intended to implement a LSG air pollution control program as
part of the strategy to reduce NO

x
emissions necessary for the

counties included in the eight-county HGA, three-county BPA,
and four-county DFW ozone nonattainment areas to be able to
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demonstrate attainment and maintenance of the ozone NAAQS.
The proposed new sections are one element of the proposed
HGA Post-1999 ROP/Attainment Demonstration SIP. Although
the proposed new sections meet the definition of a "major en-
vironmental rule" as defined in the Texas Government Code,
§2001.0225 only applies to a major environmental rule, the re-
sult of which is to: (1) exceed a standard set by federal law, un-
less the rule is specifically required by state law; (2) exceed an
express requirement of state law, unless the rule is specifically
required by federal law; (3) exceed a requirement of a delega-
tion agreement or contract between the state and an agency or
representative of the federal government to implement a state
and federal program; or (4) adopt a rule solely under the general
powers of the agency instead of under a specific state law.

This proposed rulemaking action does not meet any of these
four applicability requirements. Specifically, the LSG require-
ments within these proposed rules were developed in order to
meet the ozone NAAQS set by the EPA under 42 USC, §7409,
and therefore meet a federal requirement. Provisions of 42
USC, §7410, require states to adopt a SIP which provides for
"implementation, maintenance, and enforcement" of the primary
NAAQS in each air quality control region of the state. While
§7410 does not require specific programs, methods, or reduc-
tions in order to meet the standard, state SIPs must include
"enforceable emission limitations and other control measures,
means or techniques (including economic incentives such as
fees, marketable permits, and auctions of emissions rights),
as well as schedules and timetables for compliance as may be
necessary or appropriate to meet the applicable requirements
of this chapter," (meaning Chapter 85, Air Pollution Prevention
and Control). It is true that 42 USC does require some specific
measures for SIP purposes, like the inspection and mainte-
nance program, but those programs are the exception, not the
rule, in the SIP structure of 42 USC. The provisions of 42 USC
recognize that states are in the best position to determine what
programs and controls are necessary or appropriate in order to
meet the NAAQS. This flexibility allows states, affected industry,
and the public, to collaborate on the best methods for attaining
the NAAQS for the specific regions in the state. Even though 42
USC allows states to develop their own programs, this flexibility
does not relieve a state from developing a program that meets
the requirements of §7410. Thus, while specific measures are
not generally required, the emission reductions are required.
States are not free to ignore the requirements of §7410 and
must develop programs to assure that the nonattainment areas
of the state will be brought into attainment on schedule.

The requirement to provide a fiscal analysis of proposed regu-
lations in the Texas Government Code was amended by Senate
Bill 633 (SB 633) during the 75th Legislative Session, 1999. The
intent of SB 633 was to require agencies to conduct a regulatory
impact analysis (RIA) of extraordinary rules. These are identified
in the statutory language as major environmental rules that will
have a material adverse impact and will exceed a requirement
of state law, federal law, or a delegated federal program, or are
adopted solely under the general powers of the agency. With
the understanding that this requirement would seldom apply, the
commission provided a cost estimate for SB 633 that concluded
"based on an assessment of rules adopted by the agency in the
past, it is not anticipated that the bill will have significant fiscal
implications for the agency due to its limited application." The
commission also noted that the number of rules that would re-
quire assessment under the provisions of the bill was not large.
This conclusion was based, in part, on the criteria set forth in the

bill that exempted proposed rules from the full analysis unless
the rule was a major environmental rule that exceeds a federal
law. As previously discussed, 42 USC does not require specific
programs, methods, or reductions in order to meet the NAAQS;
thus, states must develop programs for each nonattainment area
to ensure that area will meet the attainment deadlines. Because
of the ongoing need to address nonattainment issues, the com-
mission routinely proposes and adopts SIP rules. The legisla-
ture is presumed to understand this federal scheme. If each rule
proposed for inclusion in the SIP was considered to be a ma-
jor environmental rule that exceeds federal law, then every SIP
rule would require the full RIA contemplated by SB 633. This
conclusion is inconsistent with the conclusions reached by the
commission in its cost estimate and by the Legislative Budget
Board (LBB) in its fiscal notes. Since the legislature is presumed
to understand the fiscal impacts of the bills it passes, and that
presumption is based on information provided by state agencies
and the LBB, the commission believes that the intent of SB 633
was only to require the full RIA for rules that are extraordinary
in nature. While the SIP rules will have a broad impact, that im-
pact is no greater than is necessary or appropriate to meet the
requirements of the FCAA. For these reasons, rules proposed
for inclusion in the SIP fall under the exception in Texas Govern-
ment Code, §2001.0225(a), because they are required by federal
law. The commission performed photochemical grid modeling
which predicts that NO

x
emission reductions, such as those re-

quired by these rules, will result in reductions in ozone formation
in the HGA ozone nonattainment area. This rulemaking does
not exceed an express requirement of state law. This rulemak-
ing is intended to obtain NO

x
emission reductions which will re-

sult in reductions in ozone formation in the HGA, BPA, and DFW
ozone nonattainment areas and the 95-county central and east-
ern Texas region, and help bring HGA into compliance with the
air quality standards established under federal law as NAAQS
for ozone. The rulemaking does not exceed a standard set by
federal law, exceed an express requirement of state law (unless
specifically required by federal law), or exceed a requirement of a
delegation agreement. The rulemaking was not developed solely
under the general powers of the agency, but was specifically
developed to meet the NAAQS established under federal law
and authorized under Texas Clean Air Act (TCAA), §§382.011,
382.012, 382.017, 382.019, 382.037(g), and 382.039.

The commission invites public comment on the draft regulatory
impact analysis.

TAKINGS IMPACT ASSESSMENT

The commission prepared a takings impact assessment for
these proposed rules in accordance with Texas Government
Code, §2007.043. The following is a summary of that as-
sessment. The specific purpose of the proposed rulemaking
is to establish an LSG program which will act as an air pol-
lution control strategy to reduce NO

x
emissions necessary

for the eight-county HGA and the four-county DFW ozone
nonattainment areas, to be able to demonstrate attainment
and maintenance of the ozone NAAQS. Promulgation and
enforcement of the proposed rules may possibly burden private,
real property because this proposed rulemaking action may
result in investment in the permanent installation of new refinery
processing equipment. Although the proposed rules do not
directly prevent a nuisance or prevent an immediate threat to
life or property, they do prevent a real and substantial threat to
public health and safety, and partially fulfill a federal mandate
under 42 USC, §7410. Specifically, the emission limitations and
control requirements within this proposal have been developed
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in order to meet the ozone NAAQS set by the EPA under 42
USC, §7409. States are primarily responsible for ensuring
attainment and maintenance of the NAAQS once the EPA has
established them. Under 42 USC, §7410 and related provisions,
states must submit, for approval by the EPA, SIPs that provide
for the attainment and maintenance of NAAQS through control
programs directed to sources of the pollutants involved. There-
fore, the purpose of the proposed rules is to implement cleaner
burning gasoline which is necessary for the HGA and DFW
ozone nonattainment areas to meet the air quality standards
established under federal law as NAAQS. Consequently, the
exemption which applies to these proposed rules is that of an
action reasonably taken to fulfill an obligation mandated by
federal law; therefore, these proposed rules do not constitute a
takings under Texas Government Code, Chapter 2007.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission determined that the proposed rulemaking re-
lates to an action or actions subject to the Texas Coastal Man-
agement Program (CMP) in accordance with the Coastal Coordi-
nation Act of 1991, as amended (Texas Natural Resources Code,
§§33.201 et seq.), and the commission rules in 30 TAC Chapter
281, Subchapter B, concerning Consistency with the CMP. As
required by 31 TAC §505.11(b)(2) and 30 TAC §281.45(a)(3), re-
lating to actions and rules subject to the CMP, commission rules
governing air pollutant emissions must be consistent with the ap-
plicable goals and policies of the CMP. The commission reviewed
this action for consistency with the CMP goals and policies in
accordance with the rules of the Coastal Coordination Council,
and determined that the action is consistent with the applicable
CMP goals and policies. The CMP goal applicable to this rule-
making action is the goal to protect, preserve, and enhance the
diversity, quality, quantity, functions, and values of coastal natu-
ral resource areas (31 TAC §501.12(1)). No new sources of air
contaminants will be authorized and NO

x
air emissions will be re-

duced as a result of these rules. The CMP policy applicable to
this rulemaking action is the policy that commission rules com-
ply with regulations in 40 CFR, to protect and enhance air quality
in the coastal area (31 TAC §501.14(q)). This rulemaking action
complies with 40 CFR 50, National Primary and Secondary Am-
bient Air Quality Standards, and 40 CFR 51, Requirements for
Preparation, Adoption, and Submittal Of Implementation Plans.
Therefore, in compliance with 31 TAC §505.22(e), this rulemak-
ing action is consistent with CMP goals and policies.

ANNOUNCEMENT OF HEARINGS

The commission will hold public hearings on this proposal at the
following times and locations: September 18, 2000, 10:00 a.m.,
Lone Star Convention Center, 9055 Airport Road (FM 1484),
Conroe; September 18, 2000, 7:00 p.m., Lake Jackson Civic
Center, 333 Highway 332 East, Lake Jackson; September 19,
2000, 10:00 a.m. and 7:00 p.m., George Brown Convention
Center, 1001 Avenida de Las Americas, Houston; September
20, 2000, 9:00 a.m., VFW Hall, 6202 George Bush Drive, Katy;
September 20, 2000, 6:00 p.m., East Harris County Community
Center, 7340 Spencer, Pasadena; September 21, 2000, 10:00
a.m., Southeast Texas Regional Airport Media Room, 6000 Air-
line Drive, Beaumont; September 21, 2000, 2:00 p.m., Amar-
illo City Commission Chambers, City Hall, 509 East 7th Avenue,
Amarillo; September 21, 2000, 6:00 p.m., Charles T. Doyle Con-
vention Center, 21st Street at Phoenix Lane, Texas City; Septem-
ber 22, 2000, 10:00 a.m., Dayton High School, 2nd Floor Lec-
ture Room, 3200 North Cleveland Street, Dayton; September 22,

2000, 11:00 a.m., El Paso City Council Chambers, 2 Civic Cen-
ter Plaza, 2nd Floor, El Paso; September 22, 2000, 2:00 p.m.,
North Central Texas Council of Governments, 2nd Floor Board
Room, 616 Six Flags Drive, Suite 200, Arlington; and Septem-
ber 25, 2000, 10:00 a.m., Texas Natural Resource Conservation
Commission, 12100 North I-35, Building E, Room 201S, Austin.
The hearings are structured for the receipt of oral or written com-
ments by interested persons. Registration will begin one hour
prior to each hearing. Individuals may present oral statements
when called upon in order of registration. A four-minute time limit
will be established at each hearing to assure that enough time is
allowed for every interested person to speak. Open discussion
will not occur during each hearing; however, agency staff mem-
bers will be available to discuss the proposal one hour before
each hearing, and will answer questions before and after each
hearing.

Persons with disabilities who have special communication or
other accommodation needs, who are planning to attend a
hearing, should contact the Office of Environmental Policy,
Analysis, and Assessment at (512) 239-4900. Requests should
be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Written comments may be submitted to Heather Evans, Of-
fice of Environmental Policy, Analysis, and Assessment, MC
206, P.O. Box 13087, faxed to (512) 239-4808, or emailed to
siprules@tnrcc.state.tx.us. All comments should reference Rule
Log Number 2000-011F-114-AI. Comments must be received by
5:00 p.m., September 25, 2000. For further information, please
contact Morris Brown at (512) 239-1438 or Alan Henderson at
(512) 219-1510.

STATUTORY AUTHORITY

The new sections are proposed under Texas Water Code (TWC),
§5.103, which authorizes the commission to adopt rules neces-
sary to carry out its powers and duties under the TWC, and under
Texas Health and Safety Code, TCAA, §382.017, which provides
the commission the authority to adopt rules consistent with the
policy and purposes of the TCAA. The new sections are also
proposed under TCAA, §382.011, which authorizes the com-
mission to control the quality of the state’s air; §382.012, which
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state’s air; §382.019,
which authorizes the commission to adopt rules to control and
reduce emissions from engines used to propel land vehicles;
§382.037(g), which authorizes the commission to regulate fuel
content if it is demonstrated to be necessary for attainment of
the NAAQS; and §382.039, which authorizes the commission to
develop and implement transportation programs and other mea-
sures necessary to demonstrate attainment and protect the pub-
lic from exposure to hazardous air contaminants from motor ve-
hicles.

The proposed new sections implement TCAA, §382.002, relating
to Policy and Purpose; §382.011, relating to General Powers and
Duties; §382.012, relating to State Air Control Plan; §382.019,
relating to Methods Used to Control and Reduce Emissions from
Land Vehicles; and §382.039, relating to Attainment Program.

§114.322. Control Requirements for Sulfur.
No person shall sell, offer for sale, supply, or offer for supply, dispense,
transfer, allow the transfer, place, store, or hold in any stationary tank,
reservoir, or other container any gasolinecontaining morethan 15 parts
per million sulfur, on aper gallon basis, which may ultimately be used
to power a gasoline-fueled spark-ignition engine in the counties listed
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in §114.329 of this title (relating to Affected Countiesand Compliance
Dates).

§114.325. Approved Sulfur Test Methods.

(a) Compliance with the sulfur content requirements under
§114.322 of this title (relating to Control Requirements for Sulfur)
shall be determined by applying American Society for Testing and
Materials (ASTM) Test Method D2622-98 (Standard Test Method for
Sulfur in Petroleum Products by Wavelength Dispersive X-ray Fluo-
rescence Spectrometry), dated 1998, or ASTM D5453-00 (Standard
Test Method for Determination of Total Sulfur in Light Hydrocarbons,
Motor Fuels and Oils by Ultraviolet Fluorescence), dated 2000.

(b) Alternatives to the test methods prescribed in subsection
(a) of this section may beused if validated by 40 Codeof Federal Reg-
ulations 63, Appendix A, Test Method 301 (effective December 29,
1992). For the purposes of this paragraph, substitute "executive direc-
tor" each place that Test Method 301 references "administrator."

§114.326. Testing and Recordkeeping Requirements.

(a) Every producer or importer that haselected to sell, offer for
sale, supply, or offer for supply gasoline in counties listed in §114.329
of this title (relating to Affected Counties and Compliance Dates) is
subject to the requirements of this section.

(1) Each producer or importer shall sample and test for
the sulfur content in each final blend of gasoline which the producer
has produced or imported, by collecting and analyzing a representa-
tive sample of gasoline taken from the final blend, using the method-
ologies specified in §114.325 of this title (relating to Approved Sulfur
Test Methods). If a producer or importer blends gasoline components
directly to pipelines, tank ships, railway tank cars, or trucks and trail-
ers, the loading(s) shall be sampled and tested for the sulfur content
by the producer, importer, or authorized contractor. The producer or
importer shall maintain, for two years from the date of each sampling,
records showing the sample date, identity of blend sampled, container
or other vessel sampled, final blend volume, and sulfur content. All
gasoline produced or imported by the producer or importer and not
tested for sulfur by theproducer or importer as required by this section
shall be deemed to have a sulfur content exceeding the requirements
in §114.322 of this title (relating to Control Requirements for Sulfur),
unless the producer or importer demonstrates that the gasoline meets
those requirements.

(2) A producer or importer shall provide to the executive
director any records required to be maintained by the producer or im-
porter in accordance with this section within five days of a written re-
quest from theexecutive director if therequest is received beforeexpi-
ration of the period during which the records are required to be main-
tained. Whenever a producer or importer fails to provide records re-
garding a final blend of gasoline in accordance with the requirements
of this section, the final blend of gasoline shall be presumed to have
been sold or supplied by the producer or importer in violation of the
sulfur content requirements specified in §114.322 of this title.

(b) For each final blend which issoldor suppliedby aproducer
or importer from their production or import facility, and which contains
volumes of gasoline that they have produced or imported and volumes
that they neither produced nor imported, theproducer or importer shall
establish, maintain, and retain adequately organized recordscontaining
the following information:

(1) the volume of gasoline in the final blend that was not
produced or imported by the producer or importer, the identity of the
persons(s) fromwhomsuch gasolinewasacquired, thedate(s) onwhich
it was acquired, and the invoice representing the acquisition(s);

(2) the sulfur content of the volume of gasoline in thefinal
blend that was not produced or imported by the producer or importer,
determined either by:

(A) sampling and testing, by the producer or importer,
of the acquired gasoline represented in the final blend; or

(B) written sampling results and gasoline testing sup-
plied by the person(s) from whom the gasoline was acquired; and

(3) a producer or importer subject to subsection (b) of this
section shall establish such records by the time the final blend trigger-
ing the requirements is sold or supplied from the production or import
facility, and shall retain suchrecordsfor two yearsfromsuch date. Dur-
ing theperiod of requiredretention, theproducer or importer shall make
any of the records available to the executive director upon request.

(c) All parties in the distribution chain (producers, importers,
terminals, pipelines, truckers, rail carriers, and retail fuel dispensing
outlets) subject to theprovisionsof §114.322 of thistitlemust maintain
copiesor recordsof product transfer documents for aminimum of two
years, and shall upon request, make such copies or records available
to representatives of the commission, the EPA, or local air pollution
agency having jurisdiction in thearea. The product transfer documents
must contain, at a minimum, the following information:

(1) the date of transfer;

(2) the name and address of the transferor;

(3) the name and address of the transferee;

(4) the volume of gasoline being transferred;

(5) the location of the gasoline at the time of transfer; and

(6) the following certification statement: "This product
complies with the control requirements for sulfur specified in Title 30
Texas Administrative Code §114.322, and may be used in any Texas
county requiring gasoline with a maximum sulfur content of 15 parts
per million."

§114.327. Exemptions.
(a) The following exemptions apply in the counties listed in

§114.329 of this title (relating to Affected Counties and Compliance
Dates).

(1) All gasoline solely intended for use as aviation gaso-
line is exempt from §114.322 and §114.326 of this title (relating to
Control Requirements for Sulfur; and Testing and Recordkeeping Re-
quirements).

(2) The owner or operator of a retail fuel dispensing fa-
cility is exempt from all requirements of §114.326 of this title except
§114.326(c) of this title.

(b) Gasoline that does not meet the requirements of §114.322
of this title is not prohibited from being transferred, placed, stored,
and/or held within the counties listed in §114.329 of this title so long
as it is not ultimately used to power a gasoline-fueled spark-ignition
engine in the affected counties.

§114.329. Affected Counties and Compliance Dates.
Beginning May 1, 2004, all affected persons in the counties listed
in paragraphs (1) - (4) of this section shall be in compliance with
§§114.322, 114.325 - 114.327 of this title (relating to Control Re-
quirements for Sulfur; Approved Sulfur Test Methods; Testing and
Recordkeeping Requirements; and Exemptions):

(1) Collin, Dallas, Denton, and Tarrant;

(2) Brazoria, Chambers, Fort Bend, Galveston, Harris, Lib-
erty, Montgomery, and Waller;
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(3) Hardin, Jefferson, and Orange; and

(4) Anderson, Angelina, Aransas, Atascosa, Austin, Bas-
trop, Bee, Bell, Bexar, Bosque, Bowie, Brazos, Burleson, Caldwell,
Calhoun, Camp, Cass, Cherokee, Colorado, Comal, Cooke, Coryell, De
Witt, Delta, Ellis, Falls, Fannin, Fayette, Franklin, Freestone, Goliad,
Gonzales, Grayson, Gregg, Grimes, Guadalupe, Harrison, Hays, Hen-
derson, Hill, Hood, Hopkins, Houston, Hunt, Jackson, Jasper, John-
son, Karnes, Kaufman, Lamar, Lavaca, Lee, Leon, Limestone, Live
Oak, Madison, Marion, Matagorda, McLennan, Milam, Morris, Nacog-
doches, Navarro, Newton, Nueces, Panola, Parker, Polk, Rains, Red
River, Refugio, Robertson, Rockwall, Rusk, Sabine, San Jacinto, San
Patricio, San Augustine, Shelby, Smith, Somervell, Titus, Travis, Trin-
ity, Tyler, Upshur, Van Zandt, Victoria, Walker, Washington, Wharton,
Williamson, Wilson, Wise, and Wood.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005646
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
DIVISION 4. DIESEL EMULSION FUEL
30 TAC §§114.330 - 114.332, 114.336, 114.338, 114.339

The Texas Natural Resource Conservation Commission
(commission) proposes new §114.330, Definitions; §114.331,
Applicability; §114.332, Diesel Emulsion Standards; §114.336,
Recordkeeping and Labeling; §114.338, Registration; and
§114.339, Affected Counties and Compliance Dates. The
commission proposes these revisions to Chapter 114, Control of
Air Pollution From Motor Vehicles; Subchapter H, Low Emission
Fuels; new Division 4, Diesel Emulsion Fuel; and corresponding
revisions to the state implementation plan (SIP) in order to
control ground-level ozone in the Houston/Galveston (HGA)
ozone nonattainment area. These rules are designed to require
use of a low-emission diesel fuel formulation called diesel
emulsion for both on- road and non-road vehicles.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

The HGA ozone nonattainment area is classified as Severe-17
under the Federal Clean Air Act (FCAA) Amendments of 1990
(42 United States Code (USC), §§7401 et seq.), and therefore
is required to attain the one-hour ozone standard of 0.12 parts
per million (ppm) by November 15, 2007. The HGA area, de-
fined by Brazoria, Chambers, Fort Bend, Galveston, Harris, Lib-
erty, Montgomery, and Waller Counties, has been working to de-
velop a demonstration of attainment in accordance with 42 USC,
§7410. On January 4, 1995, the state submitted the first of its
Post- 1996 SIP revisions for HGA.

The January 1995 SIP consisted of urban airshed model (UAM)
modeling for 1988 and 1990 base-case episodes, adopted rules
to achieve a 9% rate-of-progress (ROP) reduction in volatile or-
ganic compounds (VOC), and a commitment schedule for the

remaining ROP and attainment demonstration elements. At the
same time, but in a separate action, the State of Texas filed
for the temporary nitrogen oxides (NO

x
) waiver allowed by 42

USC, §7511a(f). The January 1995 SIP and the NO
x
waiver were

based on early base-case episodes which marginally exhibited
model performance in accordance with the United States Envi-
ronmental Protection Agency (EPA) modeling performance stan-
dards, but which had a limited data set as inputs to the model.
In 1993 and 1994, the commission was engaged in an intensive
data-gathering exercise known as the COAST study. The state
believed that the enhanced emissions inventory, expanded am-
bient air quality and meteorological monitoring, and other ele-
ments would provide a more robust data set for modeling and
other analysis, which would lead to modeling results that the
commission could use to better understand the nature of the
ozone air quality problem in the HGA area.

Around the same time as the 1995 submittal, EPA policy regard-
ing SIP elements and timelines went through changes. Two na-
tional programs in particular resulted in changing deadlines and
requirements. The first of these programs was the Ozone Trans-
port Assessment Group. This group grew out of a March 2, 1995
memo from Mary Nichols, former EPA Assistant Administrator for
Air and Radiation, that allowed states to postpone completion of
their attainment demonstrations until an assessment of the role
of transported ozone and precursors had been completed for the
eastern half of the nation, including the eastern portion of Texas.
Texas participated in this study, and it has been concluded that
Texas does not significantly contribute to ozone exceedances in
the Northeastern United States. The other major national initia-
tive that has impacted the SIP planning process is the revisions
to the national ambient air quality standard (NAAQS) for ozone.
The EPA promulgated a final rule on July 18, 1997 changing
the ozone standard to an eight-hour standard of 0.08 ppm. In
November 1996, concurrent with the proposal of the standards,
the EPA proposed an interim implementation plan (IIP) that it
believed would help areas like HGA transition from the old to the
new standard. In an attempt to avoid a significant delay in plan-
ning activities, Texas began to follow this guidance, and read-
justed its modeling and SIP development timelines accordingly.
When the new standard was published, the EPA decided not to
publish the IIP, and instead stated that, for areas currently ex-
ceeding the one-hour ozone standard, that standard would con-
tinue to apply until it is attained. The FCAA requires that HGA
area attain the standard by November 15, 2007.

The EPA issued revised draft guidance for areas such as HGA
that do not attain the one-hour ozone standard. The commis-
sion adopted on May 6, 1998 and submitted to EPA on May 19,
1998 a revision to the HGA SIP which contained the following
elements in response to EPA’s guidance: UAM modeling based
on emissions projected from a 1993 baseline out to the 2007
attainment date; an estimate of the level of VOC and NO

x
re-

ductions necessary to achieve the one-hour ozone standard by
2007; a list of control strategies that the state could implement
to attain the one-hour ozone standard; a schedule for complet-
ing the other required elements of the attainment demonstration;
a revision to the Post-1996 9% ROP SIP that remedied a defi-
ciency that the EPA believed made the previous version of that
SIP unapprovable; and evidence that all measures and regula-
tions required by Subpart 2 of Title I of the FCAA to control ozone
and its precursors have been adopted and implemented, or are
on an expeditious schedule to be adopted and implemented.

In November 1998, the SIP revision submitted to the EPA in
May 1998 became complete by operation of law. However, the
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EPA stated that it could not approve the SIP until specific control
strategies were modeled in the attainment demonstration. The
EPA specified a submittal date of November 15, 1999 for this
modeling. In a letter to the EPA dated January 5, 1999, the state
committed to model two strategies showing attainment.

As the HGA modeling protocol evolved, the state eventually se-
lected and modeled seven basic modeling scenarios. As part
of this process, a group of HGA stakeholders worked closely
with commission staff to identify local control strategies for the
modeling. Some of the scenarios for which the stakeholders re-
quested evaluation included options such as California-type fuel
and vehicle programs as well as an acceleration simulation mode
equivalent motor vehicle inspection and maintenance program.
Other scenarios incorporated the estimated reductions in emis-
sions that were expected to be achieved throughout the mod-
eling domain as a result of the implementation of several vol-
untary and mandatory statewide programs adopted or planned
independently of the SIP. It should be made clear that the com-
mission did not propose that any of these strategies be included
in the ultimate control strategy submitted to the EPA in 2000. The
need for and effectiveness of any controls which may be imple-
mented outside the HGA eight-county area will be evaluated on
a county-by-county basis.

The SIP revision was adopted by the commission on October
27, 1999, submitted to the EPA by November 15, 1999, and
contained the following elements: photochemical modeling of
potential specific control strategies for attainment of the one-
hour ozone standard in the HGA area by the attainment date
of November 15, 2007; an analysis of seven specific modeling
scenarios reflecting various combinations of federal, state, and
local controls in HGA (additional scenarios H1 and H2 build upon
Scenario VIf); identification of the level of reductions of VOC and
NO

x
necessary to attain the one-hour ozone standard by 2007;

a 2007 mobile source budget for transportation conformity; iden-
tification of specific source categories which, if controlled, could
result in sufficient VOC and/or NO

x
reductions to attain the stan-

dard; a schedule committing to submit by April 2000 an enforce-
able commitment to conduct a mid-course review; and a sched-
ule committing to submit modeling and adopted rules in support
of the attainment demonstration by December 2000.

The April 19, 2000 SIP revision for HGA contained the following
enforceable commitments by the state: to quantify the shortfall
of NO

x
reductions needed for attainment; to list and quantify po-

tential control measures to meet the shortfall of NO
x
reductions

needed for attainment; to adopt the majority of the necessary
rules for the HGA attainment demonstration by December 31,
2000, and to adopt the rest of the shortfall rules as expeditiously
as practical, but no later than July 31, 2001; to submit a Post-99
ROP plan by December 31, 2000; to perform a mid- course re-
view by May 1, 2004; and to perform modeling of mobile source
emissions using the EPA mobile source emissions model (MO-
BILE6), to revise the on-road mobile source budget as needed,
and to submit the revised budget within 24 months of the model’s
release. In addition, if a conformity analysis is to be performed
between 12 months and 24 months after the MOBILE6 release,
the state will revise the motor vehicle emissions budget (MVEB)
so that the conformity analysis and the SIP MVEB are calculated
on the same basis.

In order for the state to have an approvable attainment demon-
stration, EPA has indicated that the state must adopt those
strategies modeled in the November submittal and then adopt
sufficient controls to close the remaining gap in NO

x
emissions.

The modeling included in this proposal indicates a gap of an ad-
ditional 77.98 tons per day (tpd) of NO

x
reductions is necessary

for an approvable attainment demonstration. The commission
estimates that this measure will achieve a minimum of 10.70
tpd of NO

x
reductions and is therefore a necessary measure

to consider for closing the gap and successfully demonstrating
attainment.

The emission reduction requirements included as part of this
SIP revision represent substantial, intensive efforts on the part of
stakeholder coalitions in the HGA area. These coalitions, involv-
ing local governmental entities, elected officials, environmental
groups, industry, consultants, and the public, as well as the com-
mission and the EPA, have worked diligently to identify and quan-
tify potential control strategy measures for the HGA attainment
demonstration. Local officials from the HGA area have formally
submitted a resolution to the commission, requesting the inclu-
sion of many specific emission reduction strategies.

The current SIP revision contains rules, enforceable commit-
ments, and photochemical modeling analyses in support of the
HGA ozone attainment demonstration. In addition, this SIP con-
tains Post- 1999 ROP plans for the milestone years 2002 and
2005, and for the attainment year 2007. The SIP also con-
tains enforceable commitments to implement further measures,
if needed, in support of the HGA attainment demonstration, as
well as a commitment to perform and submit a mid-course re-
view.

The HGA ozone nonattainment area will need to ultimately re-
duce NO

x
more than 750 tpd to reach attainment with the one-

hour standard. In addition, a VOC reduction of about 25% will
have to be achieved. Adoption of the proposed diesel emul-
sion fuel (DEF) program will contribute to attainment and mainte-
nance of the one-hour ozone standard in the HGA ozone nonat-
tainment area. These proposed rules are one element of the
control strategy for the HGA Attainment Demonstration SIP. The
purpose of these proposed rules is to establish a diesel emulsion
fuel air pollution control strategy for the HGA area that will pro-
vide NO

x
reductions to assist in demonstrating attainment with

the ozone NAAQS. The proposed rules would require on- road
heavy-duty diesel engines which are registered in HGA and non-
road heavy-duty diesel engines that are primarily operated in the
HGA area and greater than 175 nominal horsepower (hp), to use
diesel emulsions. Elsewhere in this edition of the Texas Regis-
ter, the commission is proposing to amend 30 TAC Chapter 114,
Control of Air Pollution from Motor Vehicles, Subchapter H, Low
Emission Fuels, Division 2: Low Emission Diesel, to require the
use of low emission diesel in the HGA nonattainment area. The
proposed new Division 4: Diesel Emulsion Fuel, requires the ad-
dition of diesel emulsion additives to low emission diesel fuel for
use in the HGA nonattainment area, thus, it should not conflict
with the requirements of the low emission diesel fuel program.

Diesel emulsion fuel is an emergent fuel technology that relies
on a water-in-fuel mixture to lower NO

x
emissions. The water

content lowers flame temperature by absorbing latent heat in the
combustion chamber, using the same principle of thermodynam-
ics as injecting water into a turbine. There are three components
to diesel emulsion fuels: 1.) diesel fuel; 2.) water, usually 10%
to 20% by volume; and 3.) a diesel emulsion additive which sus-
pends the fuel and water together. The diesel emulsion fuel can
be blended by the diesel emulsion fuel distributor or blended on
site using a fuel metering system. According to preliminary lab-
oratory results, the diesel emulsion additive can lower exhaust
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NO
x

by 5.0% to 30%, irrespective of the baseline fuel, depend-
ing on the engine configuration and operating mode. At least one
diesel emulsion additive has been approved for use by the EPA.

Since the EPA does not require the addition of diesel emulsion
additives to diesel fuel, as is required by this proposal, the
commission does not believe that a waiver under 42 USC,
§7445(c)(4)(C) is required.

The commission solicits comment on additional flexibilities re-
lating to rule content and implementation which have not been
addressed in this or other concurrent rulemakings. These flexi-
bilities may be available for both mobile and stationary sources.
Additional flexibilities may also be achieved through innovative
and/or emerging technology which may become available in the
future. Additional sources of funds for incentive programs may
become available to substitute for some of the measures consid-
ered here.

SECTION BY SECTION DISCUSSION

New §114.330 contains the following definitions. "Diesel Emul-
sion Additive" is defined as a type of diesel fuel additive which al-
lows water and diesel to be blended so that it does not separate.
The additive may also contain anti-freeze agents, cetane en-
hancers, and other ingredients as a water/fuel mixture containing
a diesel fuel additive to emulsify the water with the fuel, usually
in a mixture. "Diesel Emulsion Fuel" is defined as a water/fuel
mixture containing a diesel fuel additive to emulsify the water
with the low emission diesel fuel with the water. Typically, DEF
contains 10% to 20% by volume water and achieves an emis-
sion reduction of 5.0% to 30% NO

x
relative to the baseline diesel

fuel depending concentration of water in the fuel and engine de-
sign parameters. "Diesel Emulsion Fuel Distributor" is defined
as any person, retailer, jobber, bulk fuel reseller, low emission
diesel refiner who distributes diesel emulsion fuel to the ultimate
user, diesel emulsion additive manufacturer, or other entity who
distributes diesel fuel required to be mixed with a diesel emul-
sion additive. The proposed definition of "Non-Road Heavy-Duty
Engine" includes any non-road engines which are rated over
175 nominal hp. This definition is intended to cover larger en-
gines such as bulldozers, graders, and cranes as well as loco-
motives, tugs, tow-boats, and ferry boats. "On-road Heavy-duty
Diesel Engine" is defined as a diesel engine in a on-road vehicle
which is greater than 10,000 pounds gross vehicle weight rat-
ing (GVWR). The definition would exclude vehicles required to
comply with the federal Tier 2 engine standards. "Primarily Op-
erated" is defined as the use of a motor vehicle or engine more
than 60 calendar days per year in an affected county; it is pre-
sumed that an on-road vehicle is primarily operated in the county
in which it is registered.

Rule applicability is clarified in §114.331. The proposed new rule
would apply to distributors of on-road diesel with a throughput of
at least 25,000 gallons per month at a fuel dispensing facility,
such as a truck stop, or vehicle fleet refueling station. It would
apply to distributors of dyed and undyed, non-road diesel with
a throughput of at least 500 gallons of diesel per month at one
fuel dispensing facility, such as construction or agricultural re-
fueling. The diesel emulsion fuel distributors would make the
diesel emulsion fuel available to all on-road heavy-duty diesels,
which are defined as being greater than 10,000 pounds GVWR
and all non-road engines rated over 175 nominal hp. Any diesel
fuel distributor who provides diesel fuel to owners or operators of
affected engines and equipment without inclusion of the diesel
emulsion fuel additive is considered in violation of this rule.

Diesel emulsion emission standards are specified in §114.332.
The diesel component of the diesel emulsion fuel must first meet
low emission diesel fuel requirements as required by §114.312,
Low Emission Diesel Standards. The requirement to use low
emission diesel fuel is being proposed elsewhere in this edition
of the Texas Register for the HGA nonattainment area. Requir-
ing use of low emission diesel fuel, consistent with proposed
§114.312, will provide a common baseline for all users of the
affected equipment and vehicles and will not require the produc-
tion of an alternative low emission diesel fuel. The diesel emul-
sion additive must meet EPA requirements in 40 Code of Federal
Regulations (CFR) Part 80, Registration of Fuels and Fuel Addi-
tives. The amount, concentration, or volume of water used in the
diesel emulsion additive must be within the manufacturer speci-
fications. The diesel emulsion must result in emissions that are
15% to 20% lower than the NO

x
emissions in the base line fuel,

depending on the types and operating mode of the engine, and
not result in a net increase in the other pollutant levels, as tested
by the manufacturer and approved or recognized by the EPA.
Typically, diesel emulsion fuel contains 10% to 20% by volume
water and achieves an emission reduction of 5.0% to 30% NO

x

relative to the baseline diesel fuel, depending on the concentra-
tion of water in the fuel and engine design parameters. The 15%
and 20% reduction are a reasonable requirement because sig-
nificantly lower reductions would not be adequate to lower ozone
production in the photochemical modeling.

Recordkeeping and labeling are addressed in §114.336. All
diesel emulsion fuel distributors affected by this rule must
retain some kind of proof of purchase such as a fuel contract,
leased blending facility, or receipts which prove that the diesel
emulsion fuel is actually being used. Also, any tanks which are
used to blend and/or dispense diesel emulsion fuel must be
labeled "DIESEL EMULSION FUEL ONLY," so as to differentiate
between other fuel blends.

Registration is covered in §114.338. All diesel emulsion fuel dis-
tributors affected by this rule are required to register with the
executive director. The registration must include a statement of
acceptance of the requirements of this rule and consent to allow
the collection of samples of diesel emulsion fuel and allow ac-
cess to records. Registration will be on forms available from the
executive director.

Affected counties are addressed in §114.339. The counties cov-
ered are in the HGA nonattainment area. The rules would be
implemented on May 1, 2004.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

John Davis, Technical Specialist with Strategic Planning and Ap-
propriations, has determined that for the first five-year period the
proposed amendments are in effect, there will be fiscal implica-
tions which may be significant for units of state and local gov-
ernment located in the HGA area depending on the number of
affected on-road heavy-duty diesel vehicles and non-road vehi-
cles and equipment owned and operated as a result of admin-
istration or enforcement of the proposed amendments. There
should be no fiscal implications to units of state and local gov-
ernment located outside of this nonattainment area as a result
of this proposed rules.

The proposed amendments require diesel emulsion fuel use for
engines installed in on-road heavy-duty diesel vehicles regis-
tered in HGA area with a GVWR greater than 10,000 pounds or
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engines that are rated more than 175 hp installed in non-road ve-
hicles/equipment primarily operated in the HGA area. The pro-
posed amendments are limited to distributors of on-road diesel
that dispense 25,000 or more gallons of diesel fuel per month at
one fuel dispensing facility. Additionally, the proposed amend-
ments are limited to distributors of dyed and undyed, non-road
diesel that dispense 500 or more gallons of diesel fuel per month
at one fuel dispensing facility, such as construction or agricul-
tural refueling sites. The proposed rules would affect approxi-
mately 1,900 state and local government and 53,000 privately
owned and operated on-road heavy duty diesel vehicles. Ad-
ditionally, the proposed amendments would also affect approxi-
mately 10,000 non-road vehicles/equipment.

Diesel emulsion fuel is an emergent technology for fuels which
relies on a water-in-fuel mixture to lower NO

x
emissions. Diesel

emulsion fuel is produced by blending diesel fuel, with water, and
a diesel emulsion additive which suspends the fuel and water
together.

In order to achieve certain reductions, low emission diesel (LED)
fuel will be required to be blended with diesel emulsion fuel in the
HGA area by May 1, 2004. Standards for and results of using
LED fuel are being presented in a concurrent rulemaking. The
commission requires that diesel emulsion fuel used in on-road
heavy-duty diesel engines has to result in a 15% decrease in
NO

x
compared to emission benefits from the use of LED fuel

alone. Additionally, the diesel emulsion fuel used in non-road
engines has to result in a 20% decrease in NO

x
compared to

emission benefits from the use of LED fuel alone. Both uses
should not result in a net increase in any other pollutant. The
diesel emulsion fuel manufacturers have to provide the EPA with
data that corroborates required emission reductions.

Based on comments from a nationwide producer, diesel emul-
sion fuel will cost the same per gallon as the diesel fuel compo-
nent used to make the product, because the increased cost of
the additive is offset by the displacement of fuel due to the inclu-
sion of water in the overall mixture. By May 1, 2004, the use of
LED fuel in the HGA area will increase diesel fuel costs in the
HGA area by approximately $.08 more per gallon compared to
today’s current regular diesel prices. The increased cost for LED
fuel is based on analysis published by Northeast States for Co-
ordinated Air Use Management (NESCAUM) and EPA’s Notice
of Proposed Rulemaking on the Heavy-Duty Engine and Vehi-
cle Standards and Highway Diesel Fuel Sulfur Control Require-
ments. In addition to the fuel-related cost, there may be an ap-
proximate 13% reduction in fuel economy as a result of using the
fuel. Testing conducted by one nationwide producer shows that
fuel economy can decrease by as much as 13%, but it can also
stay the same depending on the vehicle and equipment use.

If a unit of state or local government wants to dispense diesel
emulsion fuel, a special blending unit may be required. Accord-
ing to one nationwide diesel emulsion fuel producer, a typical
unit, which is capable of processing over 5 million gallons a year,
is used at major fuel distribution centers. The cost for this type
of unit is approximately $400,000 installed ($350,000 for the unit
and $50,000 for installation). Final costs would depend on the
level of infrastructure at the proposed site (availability of water,
electricity, diesel fuel, platform, piping, etc.). The commission
does not anticipate additional costs to state and local govern-
ment diesel emulsion fuel providers due to required records re-
tention, diesel emulsion fuel tank labeling, and registration with
the agency.

Units of state and local government will pay more to fuel affected
vehicles due to the increased cost of diesel emulsion fuel com-
pared with current diesel prices and the potential reduced gas
mileage. Additionally, if a unit of state or local government de-
cides to dispense the fuel, a special blending unit may have to
be purchased or leased. The commission estimates that approx-
imately 1,900 heavy-duty on-road diesel vehicles and a portion
of the affected 10,000 non-road vehicles/equipment are owned
and operated by state and local governments. These vehicles
would be required to use diesel emulsion fuel beginning May 1,
2004. Based on a 25,000 vehicle miles traveled (VMT) per year
the total annual cost for units of state and local government af-
fected by the proposed amendments would increase by $775 per
diesel vehicle per year. There will be a cost increase associated
with using diesel emulsion fuel in non-road vehicles/equipment;
however, the total amount cannot be determined at this time. To-
tal costs to units of state and local government in affected coun-
ties, not including blending unit and related infrastructure costs
and non-road vehicles/equipment, would be approximately $1.4
million.

PUBLIC BENEFIT AND COSTS

Mr. Davis also has determined that for the first five years the pro-
posed amendments are in effect, the public benefit anticipated
from enforcement of and compliance with the proposed amend-
ments will be the potential reduction of on-road and non-road
mobile source emissions, potentially improved air quality, and
contribution toward demonstration of attainment with the NAAQS
for the HGA area.

The commission estimates there may be significant fiscal im-
pacts for owners and operators of on- road heavy-duty diesel
vehicles and non-road diesel vehicles/equipment affected by the
proposed amendments. The proposed rules require diesel emul-
sion fuel use in engines installed in on-road heavy-duty diesel
vehicles registered in the HGA area with a GVWR greater than
10,000 pounds and in engines rated greater than 175 hp installed
in non-road vehicles/equipment primarily operated in the HGA
area. The proposed rules would affect approximately 53,000 pri-
vately owned and operated on- road heavy-duty diesel vehicles
and a portion of the 10,000 affected non-road vehicles/equip-
ment that are privately owned and operated.

Diesel emulsion fuel is an emergent technology for fuels which
relies on a water-in-fuel mixture to lower NO

x
emissions. Diesel

emulsion fuel is produced by blending diesel fuel, with water, and
a diesel emulsion additive which suspends the fuel and water
together.

In order to achieve certain reductions, LED fuel will be required
to be blended with diesel emulsion fuel in the HGA area by May
1, 2004. Standards for and results of using LED fuel are being
presented in a concurrent rulemaking. The commission requires
that diesel emulsion fuel used in on- road heavy-duty diesel en-
gines has to result in a 15% decrease in NO

x
compared to emis-

sion benefits from the use of LED fuel alone. Additionally, the
diesel emulsion fuel used in non- road engines has to result in
a 20% decrease in NO

x
compared to emission benefits from the

use of LED fuel alone. Both uses should not result in a net in-
crease in any other pollutant. The diesel emulsion fuel manufac-
turers must provide the EPA with data that corroborates required
emission reductions.

Based on comments from potential producers, diesel emulsion
fuel will cost the same per gallon as the diesel fuel component,
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because the increased cost of the additive is offset by the dis-
placement of fuel due to the inclusion of water in the overall mix-
ture. By May 1, 2004, the use of LED fuel in the HGA area will
increase diesel fuel costs by approximately $.08 more per gal-
lon compared to today’s current regular diesel prices. Therefore,
diesel emulsion fuel sold after May 1, 2004 should cost approxi-
mately $.08 more per gallon. In addition to the fuel-related cost
increases, there may be an approximate 13% reduction in fuel
economy as a result of using diesel emulsion fuel. Testing con-
ducted by one producer shows that fuel economy can decrease
by as much as 13%, but it can also stay the same. The overall
fuel economy effect is dependent on vehicle/equipment use.

The proposed amendments will probably directly affect major
fuel distribution centers that serve the affected counties and in-
dividuals and businesses that want to dispense diesel emulsion
fuel to affected vehicles and equipment in the affected counties,
because a special blending unit will probably have to be used
in order to mix the diesel emulsion fuel. According to one na-
tionwide diesel emulsion fuel producer, a typical unit, which is
capable of processing over five million gallons a year, is used
at major fuel distribution centers. The cost for this type of unit
is approximately $400,000 installed ($350,000 for the unit and
$50,000 for installation). Final costs would depend on the level
of infrastructure at the proposed site (availability of water, elec-
tricity, diesel fuel, platform, piping, etc.). The commission does
not anticipate additional costs to individuals and businesses that
are diesel emulsion fuel providers due to required records reten-
tion, diesel emulsion fuel tank labeling, and registration with the
agency.

Individuals and businesses will probably pay more to fuel af-
fected vehicles due to the increased cost of diesel emulsion fuel
compared with current diesel prices and the potential reduced
gas mileage. Additionally, if an individual or business decides to
dispense diesel emulsion fuel, a special blending unit will prob-
ably have to be purchased or leased. The commission esti-
mates that approximately 53,000 heavy-duty diesel vehicles and
a portion of the 10,000 affected non-road vehicles/equipment are
owned and operated by individuals and businesses in the af-
fected counties. These vehicles would be required to use diesel
emulsion fuel beginning May 1, 2004. Based on a 25,000 to
50,000 VMT per year the total annual cost to individuals and busi-
nesses affected by the proposed amendments would increase by
$775 to $1,550 per diesel vehicle per year. The higher VMT was
used in order to reflect the increased miles that some privately-
owned heavy-duty diesels (such as long haul semi-trucks) ac-
crue compared with state and local government vehicles. There
will be a cost increase associated with using diesel emulsion
fuel in non-road vehicles/equipment; however the total amount
cannot be determined at this time. Total annual costs to indi-
viduals and businesses in the affected counties, not including
blending unit and related infrastructure costs and non-road vehi-
cles/equipment, would be approximately $41 million to $82 mil-
lion.

SMALL AND MICRO-BUSINESS ASSESSMENT

The commission determined that fiscal implications are possi-
ble as a result of administration or enforcement of the proposed
amendments, for small and micro-businesses that own a fleet of
vehicles or that dispense diesel fuel in the HGA area. There are
no known diesel fuel producers or importers that would be con-
sidered small or micro-businesses. The commission estimates
that many independent retailers of diesel fuel, which are potential
diesel emulsion fuel retailers in the affected counties, are small

or micro-businesses that will probably not choose to mix diesel
emulsion fuel on-site. The commission anticipates that small or
micro-businesses that choose to dispense diesel emulsion fuel
will purchase the mixed fuel from larger fuel distributors and store
the fuel on-site. However, if a small or micro-businesses chooses
to mix and dispense diesel emulsion fuel, a special blending unit
will have to be purchased or leased. A typical blending unit
would cost approximately $400,000 installed ($350,000 for the
unit and $50,000 for installation). Production costs to produce
diesel emulsion fuel, which incorporates the estimated $.08 per
gallon increase based on the use of LED fuel as the baseline,
are not anticipated to affect small or micro-business except for
passing increased costs of production through to consumers. Of
the 53,000 heavy-duty on-road diesel vehicles and the 10,000
non-road vehicles/equipment affected by the proposed amend-
ments, some will be owned and operated by small or micro-busi-
nesses. The total annual cost to small or micro-businesses,
not including blending unit and related infrastructure costs and
non-road vehicles/equipment, would increase by $775 to $1,550
per heavy-duty diesel vehicle per year. There will be a cost in-
crease associated with using diesel emulsion fuel in non-road
vehicles/equipment; however, the total amount cannot be deter-
mined at this time. Total fiscal impact to small or micro-busi-
nesses will depend on the total number of vehicles affected by
the proposed amendments that are owned and operated by in-
dividual small and micro-businesses.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the rulemaking in light of the regula-
tory impact analysis (RIA) requirements of Texas Government
Code, §2001.0225, and has determined that the rulemaking
does not meet the definition of a "major environmental rule"
as defined in that statute. "Major environmental rule" means a
rule, the specific intent of which is to protect the environment
or reduce risks to human health from environmental exposure
and that may adversely affect in a material way the economy,
a sector of the economy, productivity, competition, jobs, the
environment, or the public health and safety of the state or a
sector of the state. The new sections to Chapter 114 are one
element of the HGA Attainment SIP and will require the use
of diesel emulsions in the HGA nonattainment area. While the
new rules are intended to protect the environment, based on
the analysis provided in the preamble, including the discussion
in the Public Benefit and Costs section, the commission does
not believe the rules will adversely affect, in a material way, the
operation of on-road or non-road heavy- duty diesel engines
or diesel emulsion fuel distributors. The commission does not
believe these entities comprise a sector of the economy, or that
these rules will adversely affect in a material way the economy,
productivity, competition, jobs, the environment, or the public
health and safety of the state or a sector of the state.

Provisions of 42 USC, §7410, require states to adopt a SIP which
provides for "implementation, maintenance, and enforcement"
of the primary NAAQS in each air quality control region of the
state. While §7410 does not require specific programs, meth-
ods, or reductions in order to meet the standard, state SIPs must
include "enforceable emission limitations and other control mea-
sures, means or techniques (including economic incentives such
as fees, marketable permits, and auctions of emissions rights),
as well as schedules and timetables for compliance as may be
necessary or appropriate to meet the applicable requirements
of this chapter," (meaning Chapter 85, Air Pollution Prevention
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and Control). It is true that 42 USC does require some spe-
cific measures for SIP purposes, like the inspection and mainte-
nance program, but those programs are the exception, not the
rule, in the SIP structure of 42 USC. The provisions of 42 USC
recognize that states are in the best position to determine what
programs and controls are necessary or appropriate in order to
meet the NAAQS. This flexibility allows states, affected industry,
and the public, to collaborate on the best methods for attaining
the NAAQS for the specific regions in the state. Even though
42 USC allows states to develop their own programs, this flex-
ibility does not relieve a state from developing a program that
meets the requirements of §7410. Thus, while specific measures
are not generally required, the emission reductions are required.
States are not free to ignore the requirements of §7410 and must
develop programs to assure that the nonattainment areas of the
state will be brought into attainment on schedule.

The requirement to provide a fiscal analysis of proposed regu-
lations in the Texas Government Code was amended by Senate
Bill 633 (SB 633) during the 75th Legislative Session, 1999. The
intent of SB 633 was to require agencies to conduct a regulatory
impact analysis (RIA) of extraordinary rules. These are identified
in the statutory language as major environmental rules that will
have a material adverse impact and will exceed a requirement
of state law, federal law, or a delegated federal program, or are
adopted solely under the general powers of the agency. With
the understanding that this requirement would seldom apply, the
commission provided a cost estimate for SB 633 that concluded
"based on an assessment of rules adopted by the agency in the
past, it is not anticipated that the bill will have significant fiscal
implications for the agency due to its limited application." The
commission also noted that the number of rules that would re-
quire assessment under the provisions of the bill was not large.
This conclusion was based, in part, on the criteria set forth in the
bill that exempted proposed rules from the full analysis unless
the rule was a major environmental rule that exceeds a federal
law. As previously discussed, 42 USC does not require specific
programs, methods, or reductions in order to meet the NAAQS;
thus, states must develop programs for each nonattainment area
to ensure that area will meet the attainment deadlines. Because
of the ongoing need to address nonattainment issues, the com-
mission routinely proposes and adopts SIP rules. The legisla-
ture is presumed to understand this federal scheme. If each rule
proposed for inclusion in the SIP was considered to be a major
environmental rule that exceeds federal law, then every SIP rule
would require the full RIA contemplated by SB 633. This con-
clusion is inconsistent with the conclusions reached by the com-
mission in its cost estimate and by the Legislative Budget Board
(LBB) in its fiscal notes. Since the legislature is presumed to
understand the fiscal impacts of the bills it passes, and that pre-
sumption is based on information provided by state agencies and
the LBB, the commission believes that the intent of SB 633 was
only to require the full RIA for rules that are extraordinary in na-
ture. While the SIP rules will have a broad impact, that impact
is no greater than is necessary or appropriate to meet the re-
quirements of the FCAA. For these reasons, rules proposed for
inclusion in the SIP fall under the exception in Texas Government
Code, §2001.0225(a), because they are required by federal law.
The commission performed photochemical grid modeling which
predicts that NO

x
emission reductions, such as those required

by these rules, will result in reductions in ozone formation in the
HGA ozone nonattainment area. This rulemaking does not ex-
ceed an express requirement of state law. This rulemaking is
intended to obtain NO

x
emission reductions which will result in

reductions in ozone formation in the HGA ozone nonattainment

area and help bring HGA into compliance with the air quality
standards established under federal law as NAAQS for ozone.
The rulemaking does not exceed a standard set by federal law,
exceed an express requirement of state law (unless specifically
required by federal law), or exceed a requirement of a delegation
agreement. The rulemaking was not developed solely under the
general powers of the agency, but was specifically developed
to meet the NAAQS established under federal law and autho-
rized under Texas Clean Air Act (TCAA), §§382.011, 382.012,
382.017, 382.019, 382.037(g), and 382.039. The commission
invites public comment on the draft regulatory impact analysis.

TAKINGS IMPACT ASSESSMENT

The commission prepared a takings impact assessment for
these rules in accordance with Texas Government Code,
§2007.043. The following is a summary of that assessment.
These proposed new rules are one element of the control
strategy for the HGA Post-1999 ROP/Attainment Demonstration
SIP. The specific purpose of the rulemaking is to require on-road
or non-road heavy- duty diesel engines which are registered or
primarily operated in the HGA nonattainment area to use diesel
emulsion fuel. Adoption of these requirements to reduce NO

x

can contribute to attainment and maintenance of the one-hour
ozone standard in the HGA nonattainment area. Promulgation
and enforcement of the rules may burden private real property
because the requirement to use diesel emulsion fuel could
require a diesel emulsion fuel distributor to install a blending
station or other equipment, that could be attached to private
real property. Although the rule revisions do not directly prevent
a nuisance or prevent an immediate threat to life or property,
they do prevent a real and substantial threat to public health and
safety and fulfill federal mandates under the 42 USC, §7410.
Specifically, control requirements have been developed to meet
the ozone NAAQS set by the EPA under 42 USC, §7409. States
are primarily responsible for ensuring attainment and mainte-
nance of NAAQS once the EPA has established them. Under 42
USC, §7410 and related provisions, states must submit, for EPA
approval, SIPs that provide for the attainment and maintenance
of NAAQS through control programs directed to sources of the
pollutants involved. Therefore, the purpose of this rulemaking
is to implement restrictions on the use of heavy-duty on-road
and non-road engines in the HGA ozone nonattainment area to
meet the air quality standards established under federal law as
NAAQS. Consequently, the exemption which applies to these
rules is that of an action reasonably taken to fulfill an obligation
mandated by federal law; therefore, these proposed rules do
not constitute a takings under the Texas Government Code,
Chapter 2007.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission determined that the proposed rulemaking re-
lates to an action or actions subject to the Texas Coastal Man-
agement Program (CMP) in accordance with the Coastal Coordi-
nation Act of 1991, as amended (Texas Natural Resources Code,
§§33.201 et seq.), and the commission rules in 30 TAC Chapter
281, Subchapter B, concerning Consistency with the CMP. As
required by 30 TAC §281.45(a)(3) and 31 TAC §505.11(b)(2), re-
lating to actions and rules subject to the CMP, commission rules
governing air pollutant emissions must be consistent with the ap-
plicable goals and policies of the CMP. The commission reviewed
this action for consistency with the CMP goals and policies in
accordance with the rules of the Coastal Coordination Council,
and determined that the action is consistent with the applicable
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CMP goals and policies. The CMP goal applicable to this rule-
making action is the goal to protect, preserve, and enhance the
diversity, quality, quantity, functions, and values of coastal natu-
ral resource areas (31 TAC §501.12(1)). No new sources of air
contaminants will be authorized and NO

x
air emissions will be re-

duced as a result of these rules. The CMP policy applicable to
this rulemaking action is the policy that commission rules com-
ply with regulations in 40 CFR, to protect and enhance air quality
in the coastal area (31 TAC §501.14(q)). This rulemaking action
complies with 40 CFR 50, National Primary and Secondary Am-
bient Air Quality Standards, and 40 CFR 51, Requirements for
Preparation, Adoption, and Submittal Of Implementation Plans.
Therefore, in compliance with 31 TAC §505.22(e), this rulemak-
ing action is consistent with CMP goals and policies.

Interested persons may submit comments on the consistency
of the proposed rules with the CMP during the public comment
period.

ANNOUNCEMENT OF HEARINGS

The commission will hold public hearings on this proposal at the
following times and locations: September 18, 2000, 10:00 a.m.,
Lone Star Convention Center, 9055 Airport Road (FM 1484),
Conroe; September 18, 2000, 7:00 p.m., Lake Jackson Civic
Center, 333 Highway 332 East, Lake Jackson; September 19,
2000, 10:00 a.m. and 7:00 p.m., George Brown Convention
Center, 1001 Avenida de Las Americas, Houston; September
20, 2000, 9:00 a.m., VFW Hall, 6202 George Bush Drive, Katy;
September 20, 2000, 6:00 p.m., East Harris County Community
Center, 7340 Spencer, Pasadena; September 21, 2000, 10:00
a.m., Southeast Texas Regional Airport Media Room, 6000 Air-
line Drive, Beaumont; September 21, 2000, 2:00 p.m., Amar-
illo City Commission Chambers, City Hall, 509 East 7th Avenue,
Amarillo; September 21, 2000, 6:00 p.m., Charles T. Doyle Con-
vention Center, 21st Street at Phoenix Lane, Texas City; Septem-
ber 22, 2000, 10:00 a.m., Dayton High School, 2nd Floor Lec-
ture Room, 3200 North Cleveland Street, Dayton; September 22,
2000, 11:00 a.m., El Paso City Council Chambers, 2 Civic Cen-
ter Plaza, 2nd Floor, El Paso; September 22, 2000, 2:00 p.m.,
North Central Texas Council of Governments, 2nd Floor Board
Room, 616 Six Flags Drive, Suite 200, Arlington; and Septem-
ber 25, 2000, 10:00 a.m., Texas Natural Resource Conservation
Commission, 12100 North I-35, Building E, Room 201S, Austin.
The hearings are structured for the receipt of oral or written com-
ments by interested persons. Registration will begin one hour
prior to each hearing. Individuals may present oral statements
when called upon in order of registration. A four-minute time limit
will be established at each hearing to assure that enough time is
allowed for every interested person to speak. Open discussion
will not occur during each hearing; however, agency staff mem-
bers will be available to discuss the proposal one hour before
each hearing, and will answer questions before and after each
hearing.

Persons with disabilities who have special communication or
other accommodation needs, who are planning to attend a
hearing, should contact the Office of Environmental Policy,
Analysis, and Assessment at (512) 239-4900. Requests should
be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Comments may be mailed to Heather Evans, Office of Envi-
ronmental Policy, Analysis, and Assessment, MC 206, P.O. Box
13087, Austin, Texas 78711-3087, faxed to (512) 239-4808, or

emailed to siprules@tnrcc.state.tx.us. All comments should ref-
erence Rule Log Number 2000-011K-114-AI. Comments must
be received by 5:00 p.m., September 25 2000. For further in-
formation, please contact Sam Wells at (512) 239-1441 or Alan
Henderson at (512) 239-1510.

STATUTORY AUTHORITY

The new sections are proposed under Texas Water Code (TWC),
§5.103, which authorizes the commission to adopt rules neces-
sary to carry out its powers and duties under the TWC, and under
the Texas Health and Safety Code, TCAA, §382.017, which pro-
vides the commission the authority to adopt rules consistent with
the policy and purposes of the TCAA. The new sections are also
proposed under TCAA, §382.011, which authorizes the commis-
sion to control the quality of the state’s air; §382.012, which
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state’s air; §382.019,
which authorizes the commission to adopt rules to control and
reduce emissions from engines used to propel land vehicles;
§382.037(g), which authorizes the commission to regulate fuel
content if it is demonstrated to be necessary for attainment of
the NAAQS; and §382.039, which authorizes the commission to
develop and implement transportation programs and other mea-
sures necessary to demonstrate attainment and protect the pub-
lic from exposure to hazardous air contaminants from motor ve-
hicles.

The proposed new sections implement TCAA, §382.002, relating
to Policy and Purpose; §382.011, relating to General Powers and
Duties; §382.012, relating to State Air Control Plan; §382.019,
relating to Methods Used to Control and Reduce Emissions from
Land Vehicles; §382.037(g), relating to Vehicle Emissions In-
spection and Maintenance Program, and §382.039, relating to
Attainment Program.

§114.330. Definitions.

Unless specifically defined in the TCAA or in therulesof the commis-
sion, the terms used by the commission have the meanings commonly
ascribed to them in the field of air pollution control. In addition to the
terms which aredefined by theTCAA, the following wordsand terms,
when used in Subchapter H of this chapter (relating to Low Emission
Fuels), shall have the following meanings, unless the context clearly
indicates otherwise.

(1) Diesel emulsion additive- A typeof diesel fuel additive
which allowswater and diesel to beblended so that it doesnot separate.
The additive may also contain, but is not limited to, anti-freezeagents,
cetane enhancers, and other ingredients.

(2) Diesel emulsion fuel - A water/fuel mixturecontaining
a diesel fuel additive to emulsify the water with the fuel.

(3) Diesel emulsion fuel distributor - Any person, retailer,
jobber, bulk fuel reseller, low emission diesel refiner who distributes
diesel emulsion fuel to theultimateuser, diesel emulsion additiveman-
ufacturer, or other entity who distributes diesel emulsion fuel required
to be mixed with a diesel emulsion additive.

(4) Non-road heavy-duty engine - A non-road engine that
isgreater than 175 nominal horsepower asrated by themanufacturer on
thevehiclenameplateand isfueledby gasoline, diesel, diesel emulsion,
or any alternate fuel, including, but not limited to, locomotives, tugs,
tow-boats, construction equipment, and ferry boats.

(5) On-road heavy-duty diesel engine- An engine installed
in an on-road vehiclewhich isgreater than 10,000 poundsgrossvehicle
weight rating.
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(6) Primarily operated - Use of a motor vehicle or engine
more than 60 calendar days per year in an affected county. It is pre-
sumed that an on-road vehicle is primarily operated in the county in
which it is registered.

§114.331. Applicability.

The requirements of this division apply to:

(1) diesel emulsion fuel distributors that supply fuel for
on-road heavy-duty diesel engineswhich are registered in the counties
listed under §114.339 (relating to Affected Counties and Compliance
Dates) with a total throughput of at least 25,000 gallons per month at
one fuel dispensing facility; and

(2) diesel emulsion fuel distributors who supply dyed and
undyed diesel fuel for non-road heavy-duty enginesprimarily operated
in thecountieslisted under §114.339 of thistitlewith atotal throughput
of at least 500 gallons per month at one fuel dispensing facility.

§114.332. Diesel Emulsion Standards.

No diesel fuel shall beused in thecountieslisted in§114.329 of thistitle
(relating to Affected Counties and Compliance Dates) unless it meets
the following.

(1) The low emission diesel fuel used to blend diesel
emulsion fuel must meet all the performance standards contained in
§114.312 of this title (regarding Low Emission Diesel Standards).

(2) The diesel emulsion additive must be registered with
the EPA in accordance with 40 Code of Federal Regulations (CFR),
Subpart 80 (concerning Registration of Fuels and Fuel Additives, as
amended on February 28, 2000).

(3) Theamount, concentration, or volumeof water must be
within the diesel emulsion additive manufacturer specifications.

(4) The diesel emulsion must:

(A) result inemissionsthat arelower than theemissions
of oxides of nitrogen in the low emission diesel as follows:

(i) on-road heavy-duty diesel engines - 15%; and

(ii) non-road heavy-duty diesel engine - 20%; and

(B) not result in anet increasein theother pollutant lev-
els, as tested in accordance with 40 CFR, Subpart 80 as amended on
February 28, 2000, or Title 13, California Code of Regulations, §2281
and §2282, as amended on June 4, 1997.

§114.336. Recordkeeping and Labeling.

(a) All diesel emulsion fuel distributors affected by this divi-
sion shall maintain completeand accuraterecordsfor at least two years
and, upon request, shall makesuch recordsavailable to representatives
of thecommission, EPA, or local air pollutioncontrol agency having ju-
risdiction in the area. The information in the records shall include, but
shall not be limited to, proof of purchase of diesel emulsion fuel such
as by bulk fuel contract, bills of lading, purchase orders, fuel analysis,
or other records sufficient to demonstrate compliance.

(b) All tanks in serviceor blending units in which diesel emul-
sion fuel is stored must be clearly labeled with a sign which reads
"DIESEL EMULSION FUEL ONLY" in at least four-inch letters, and
each tank must have avisible, unique identification number which cor-
respondsto aplot plan which showsthe location of thetank or blending
unit.

§114.338. Registration.

Diesel emulsion fuel distributors must register with the executive di-
rector. Registration will beon formsprovided by theexecutivedirector

and shall include a statement of acceptance of the requirements of this
division and shall include a statement of consent by the registrant that
the executive director shall be permitted to collect samples and have
access to all documentation and records. The executive director shall
maintain a listing of all registered diesel emulsion fuel distributors.

§114.339. Affected Counties and Compliance Dates.

Beginning on May 1, 2004, the requirements of this division shall be
enforced in thecountiesof: Brazoria, Chambers, Fort Bend, Galveston,
Harris, Liberty, Montgomery, and Waller.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005630
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER I. NON-ROAD ENGINES
DIVISION 3. NON-ROAD LARGE
SPARK-IGNITION ENGINES
30 TAC §114.421, §114.429

The commission proposes amendments to §114.421, Emission
Specifications, and §114.429, Affected Counties and Compli-
ance Schedules. These amendments to Chapter 114, Control
of Air Pollution from Motor Vehicles; Subchapter I, Non-road En-
gines; Division 3: Non-road Large Spark-ignition Engines; and
corresponding revisions to the associated state implementation
plan (SIP) are being proposed in order to extend the existing re-
quirements for non-road, large spark-ignition engines to all coun-
ties in the state thus controlling ground-level ozone in the state.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULE

The Houston/Galveston (HGA) ozone nonattainment area is
classified as Severe-17 under the Federal Clean Air Act (FCAA)
Amendments of 1990 (42 United States Code (USC), §§7401
et seq.), and therefore is required to attain the one-hour ozone
standard of 0.12 parts per million (ppm) by November 15, 2007.
The HGA area, defined by Brazoria, Chambers, Fort Bend,
Galveston, Harris, Liberty, Montgomery, and Waller Counties,
has been working to develop a demonstration of attainment in
accordance with 42 USC, §7410. On January 4, 1995, the state
submitted the first of its Post-1996 SIP revisions for HGA.

The January 1995 SIP consisted of urban airshed model (UAM)
modeling for 1988 and 1990 base-case episodes, adopted rules
to achieve a 9% rate-of-progress (ROP) reduction in volatile or-
ganic compounds (VOC), and a commitment schedule for the
remaining ROP and attainment demonstration elements. At the
same time, but in a separate action, the State of Texas filed
for the temporary nitrogen oxides (NO

x
) waiver allowed by 42

USC, §7511a(f). The January 1995 SIP and the NO
x
waiver were

based on early base-case episodes which marginally exhibited
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model performance in accordance with the United States Envi-
ronmental Protection Agency (EPA) modeling performance stan-
dards, but which had a limited data set as inputs to the model.
In 1993 and 1994, the commission was engaged in an intensive
data-gathering exercise known as the COAST study. The state
believed that the enhanced emissions inventory, expanded am-
bient air quality and meteorological monitoring, and other ele-
ments would provide a more robust data set for modeling and
other analysis, which would lead to modeling results that the
commission could use to better understand the nature of the
ozone air quality problem in the HGA area.

Around the same time as the 1995 submittal, EPA policy regard-
ing SIP elements and timelines went through changes. Two na-
tional programs in particular resulted in changing deadlines and
requirements. The first of these programs was the Ozone Trans-
port Assessment Group. This group grew out of a March 2, 1995
memo from Mary Nichols, former EPA Assistant Administrator for
Air and Radiation, that allowed states to postpone completion of
their attainment demonstrations until an assessment of the role
of transported ozone and precursors had been completed for the
eastern half of the nation, including the eastern portion of Texas.
Texas participated in this study, and it has been concluded that
Texas does not significantly contribute to ozone exceedances in
the Northeastern United States. The other major national initia-
tive that has impacted the SIP planning process is the revisions
to the national ambient air quality standard (NAAQS) for ozone.
The EPA promulgated a final rule on July 18, 1997 changing
the ozone standard to an eight-hour standard of 0.08 ppm. In
November 1996, concurrent with the proposal of the standards,
the EPA proposed an interim implementation plan (IIP) that it
believed would help areas like HGA transition from the old to the
new standard. In an attempt to avoid a significant delay in plan-
ning activities, Texas began to follow this guidance, and read-
justed its modeling and SIP development timelines accordingly.
When the new standard was published, the EPA decided not to
publish the IIP, and instead stated that, for areas currently ex-
ceeding the one-hour ozone standard, that standard would con-
tinue to apply until it is attained. The FCAA requires that HGA
attain the standard by November 15, 2007.

The EPA issued revised draft guidance for areas such as HGA
that do not attain the one-hour ozone standard. The commission
adopted on May 6, 1998 and submitted to the EPA on May 19,
1998 a revision to the HGA SIP which contained the following el-
ements in response to EPA’s guidance: UAM modeling based on
emissions projected from a 1993 baseline out to the 2007 attain-
ment date; an estimate of the level of VOC and NO

x
reductions

necessary to achieve the one-hour ozone standard by 2007; a list
of control strategies that the state could implement to attain the
one-hour ozone standard; a schedule for completing the other
required elements of the attainment demonstration; a revision to
the Post-1996 9% ROP SIP that remedied a deficiency that the
EPA believed made the previous version of that SIP unapprov-
able; and evidence that all measures and regulations required
by the Subpart 2 of Title I of the FCAA to control ozone and its
precursors have been adopted and implemented, or are on an
expeditious schedule to be adopted and implemented.

In November 1998, the SIP revision submitted to the EPA in
May 1998 became complete by operation of law. However, the
EPA stated that it could not approve the SIP until specific control
strategies were modeled in the attainment demonstration. The
EPA specified a submittal date of November 15, 1999 for this
modeling. In a letter to the EPA dated January 5, 1999, the state
committed to model two strategies showing attainment.

As the HGA modeling protocol evolved, the state eventually se-
lected and modeled seven basic modeling scenarios. As part
of this process, a group of HGA stakeholders worked closely
with commission staff to identify local control strategies for the
modeling. Some of the scenarios for which the stakeholders re-
quested evaluation included options such as California-type fuel
and vehicle programs as well as an acceleration simulation mode
equivalent motor vehicle inspection and maintenance program.
Other scenarios incorporated the estimated reductions in emis-
sions that were expected to be achieved throughout the mod-
eling domain as a result of the implementation of several vol-
untary and mandatory statewide programs adopted or planned
independently of the SIP. It should be made clear that the com-
mission did not propose that any of these strategies be included
in the ultimate control strategy submitted to the EPA in 2000. The
need for and effectiveness of any controls which may be imple-
mented outside the HGA eight-county area will be evaluated on
a county-by-county basis.

The SIP revision was adopted by the commission on October
27, 1999, submitted to the EPA by November 15, 1999, and
contained the following elements: photochemical modeling of
potential specific control strategies for attainment of the one-
hour ozone standard in the HGA area by the attainment date
of November 15, 2007; an analysis of seven specific modeling
scenarios reflecting various combinations of federal, state, and
local controls in HGA (additional scenarios H1 and H2 build upon
Scenario VIf); identification of the level of reductions of VOC and
NO

x
necessary to attain the one-hour ozone standard by 2007;

a 2007 mobile source budget for transportation conformity; iden-
tification of specific source categories which, if controlled, could
result in sufficient VOC and/or NO

x
reductions to attain the stan-

dard; a schedule committing to submit by April 2000 an enforce-
able commitment to conduct a mid-course review; and a sched-
ule committing to submit modeling and adopted rules in support
of the attainment demonstration by December 2000.

The April 19, 2000 SIP revision for HGA contained the following
enforceable commitments by the state: to quantify the shortfall
of NO

x
reductions needed for attainment; to list and quantify po-

tential control measures to meet the shortfall of NO
x

reductions
needed for attainment; to adopt the majority of the necessary
rules for the HGA attainment demonstration by December 31,
2000, and to adopt the rest of the shortfall rules as expeditiously
as practical, but no later than July 31, 2001; to submit a Post-99
ROP plan by December 31, 2000; to perform a mid- course re-
view by May 1, 2004; and to perform modeling of mobile source
emissions using the EPA mobile source emissions model (MO-
BILE6), to revise the on-road mobile source budget as needed,
and to submit the revised budget within 24 months of the model’s
release. In addition, if a conformity analysis is to be performed
between 12 months and 24 months after the MOBILE6 release,
the state will revise the motor vehicle emissions budget (MVEB)
so that the conformity analysis and the SIP MVEB are calculated
on the same basis.

In order for the state to have an approveable attainment demon-
stration, the EPA has indicated that the state must adopt those
strategies modeled in the November submittal and then adopt
sufficient controls to close the remaining gap in NO

x
emissions.

The modeling included in this proposal indicates a gap of an ad-
ditional 77.98 tons per day (tpd) of NO

x
reductions is necessary

for an approveable attainment demonstration. The commission
estimates that this measure will achieve a minimum of 2.8 tpd of
NO

x
equivalent reductions and is therefore a necessary measure
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to consider for closing the gap and successfully demonstrating
attainment.

The emission reduction requirements included as part of this
SIP revision represent substantial, intensive efforts on the part of
stakeholder coalitions in the HGA area. These coalitions, involv-
ing local governmental entities, elected officials, environmental
groups, industry, consultants, and the public, as well as the com-
mission and the EPA, have worked diligently to identify and quan-
tify potential control strategy measures for the HGA attainment
demonstration. Local officials from the HGA area have formally
submitted a resolution to the commission, requesting the inclu-
sion of many specific emission reduction strategies.

The current SIP revision contains rules, enforceable commit-
ments, and photochemical modeling analyses in support of the
HGA ozone attainment demonstration. In addition, this SIP con-
tains Post- 1999 ROP plans for the milestone years 2002 and
2005, and for the attainment year 2007. The SIP also con-
tains enforceable commitments to implement further measures,
if needed, in support of the HGA attainment demonstration, as
well as a commitment to perform and submit a mid-course re-
view.

The HGA ozone nonattainment area will need to ultimately re-
duce NO

x
more than 750 tpd to reach attainment with the one-

hour standard. In addition, a VOC reduction of about 25% will
have to be achieved. Extension of the large spark-ignition non-
road engine rules will contribute to attainment and maintenance
of the one-hour ozone standard in the HGA area. The extension
of these rules to all counties in the state should also contribute
to maintenance of the one-hour ozone standard in the rest of the
state.

The EPA has been regulating highway (on-road) cars and trucks
since the early 1970s and continues to set increasingly strin-
gent emissions standards for such vehicles. After considerable
progress has been made in controlling emissions from on-road
vehicles, the EPA has turned its attention to non-road (also called
off-road) engines, which also contribute significantly to air pol-
lution. Although emissions from non-road, large spark-ignition
(LSI) engines have not yet been regulated by the EPA, the Cali-
fornia Air Resources Board (CARB) has adopted exhaust emis-
sion standards for these engines. Non-road, LSI engines are pri-
marily used to power industrial equipment such as forklifts, gen-
erators, pumps, compressors, aerial lifts, sweepers, and large
lawn tractors. The engines are similar to automotive engines
and can use similar automotive technology, such as closed-loop
engine control and three-way catalysts, to reduce emissions.

The CARB has determined the exhaust emission standards for
non-road, LSI engines to be technologically feasible and a cost
effective strategy at $.25 per pound ($500 per ton) of NO

x
and

hydrocarbons (HC) reduced, that will move the state toward re-
ducing NO

x
and HC from non-road, LSI engines. HC, also called

VOC, and NO
x
are precursor chemicals that contribute to the for-

mation of ground-level ozone. The HGA area alone will contain
23% of the state’s LSI engines by 2007, or approximately 88,374
engines. Statewide, there will be approximately 371,096 LSI en-
gines by 2007. Adoption and implementation of California stan-
dards for non-road, LSI engines throughout the state should re-
duce the amount of VOC and NO

x
emissions from these sources

and, therefore, help control ground-level ozone in nonattainment
areas. For the HGA ozone nonattainment area, emission re-
ductions by 2007 will be approximately 2.8 tpd. The program
is estimated to cost about $500 per ton of NO

x
reduced, which

compares very favorably with the cost per ton of other emission
control strategies.

These amendments are proposed in order to control ground-
level ozone in the state by restricting the sale and use of non-
road, LSI engines 25 horsepower (hp) and larger produced in
model year 2004, and all equipment and vehicles produced on
or after January 1, 2004 that use such engines; to LSI engines
that are certified under Title 13, California Code of Regulations,
Chapter 9, concerning Off- Road Vehicles and Engines Pollu-
tion Control Devices (13 CCR 9), as adopted by the CARB on
October 19, 1999 and effective November 18, 1999. The com-
mission is incorporating the non-road, LSI engine rules by refer-
ence including all future revisions due to the need for the Texas
program to remain identical to the program in California. For
any state program that differs from the federal standards, the 42
USC, §7543(e)(2)(B), requires the state programs to be identi-
cal. The rules are proposed to be effective throughout the State
of Texas. The proposed amendments are necessary in order to
attain and maintain the ozone standard in nonattainment areas,
and to establish a single equipment design standard for the state.
A single equipment design standard will help to prevent incom-
patibility and expense which may arise from the distribution of
equipment with different emission standards.

The commission solicits comment on additional flexibilities re-
lating to rule content and implementation which have not been
addressed in this or other concurrent rulemakings. These flexi-
bilities may be available for both mobile and stationary sources.
Additional flexibilities may also be achieved through innovative
and/or emerging technology which may become available in the
future. Additional sources of funds for incentive programs may
become available to substitute for some of the measures consid-
ered here.

SECTION-BY-SECTION DISCUSSION

The intent of these proposed amendments is to extend to all
counties in the State of Texas the existing non-road, LSI stan-
dards in the Dallas/Fort Worth (DFW) area. These existing stan-
dards are identical to the non-road, LSI standards in place in
California.

The following sections of Division 3 were adopted during the
DFW rule promulgation and cannot be reopened for public com-
ment in this proposal because no changes are being proposed
to these sections: §114.420, Definitions; §114.422, Control
Requirements; and §114.427, Exemptions. The two sections
of the rules being opened for comment will be §114.421 and
114.429. Section 114.421 is proposed to be amended to reflect
the statewide applicability of the LSI rules, and §114.429 is
proposed to be amended to reflect the compliance dates for
the new portions of the state being affected by this rulemaking
action.

Additionally, §§114.420, 114.422, and 114.427 may not be re-
opened because they incorporate by reference the California
non-road, LSI rules and all future revisions as those rules are
set out in 13 CCR 9, concerning Off-Road Vehicles and Engines
Pollution Control Devices, as adopted by the CARB on October
19, 1999 and effective November 18, 1999. The Texas program
must remain identical to the California program, so the sections
already incorporated by reference in the DFW rulemaking may
not be changed to be different from the California 13 CCR 9 rules.

Existing §114.421 (Emission Specifications) incorporated by ref-
erence the 42 definitions found in 13 CCR 9, §2431 (Definitions).
This proposal makes no changes to these definitions.
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Existing §114.429 applied the control requirements to nine coun-
ties in the DFW area which include Collin, Dallas, Denton, El-
lis, Johnson, Kaufman, Parker, Rockwall, and Tarrant Counties.
These proposed amendments extend the control requirements
to all counties within the state. Proposed §114.429 also speci-
fies the compliance schedule for engine manufacturers.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

John Davis, Technical Specialist with Strategic Planning and Ap-
propriations, determined that for the first five-year period the pro-
posed amendments to Chapter 114 are in effect there will be no
significant fiscal implications for any single unit of state and local
government as a result of administration or enforcement of the
proposed amendments unless that unit of government replaces
between 200 and 1,000 of these engines annually. The proposed
amendments to Chapter 114 would require units of state and lo-
cal government, businesses, and individuals statewide that own
or operate non-road LSI engines of 25 hp and larger produced
on or after January 1, 2004, and all equipment and vehicles pro-
duced on or after January 1, 2004 that use such engines, to use
LSI engines certified under 13 CCR 9 as adopted by the CARB
on October 19, 1999.

Non-road LSI engines are primarily used to power industrial
equipment such as forklifts, generators, pumps, compressors,
aerial lifts, sweepers, and large lawn tractors. The engines are
similar to automotive engines and can use similar automotive
technologies to reduce emissions. The CARB has determined
the proposed standards are technologically feasible and has
adopted exhaust emission standards for these engines designed
to reduce NO

x
and VOC emissions. Oxides of nitrogen and

VOC are precursor chemicals that contribute to the production
of ground-level ozone.

The proposed amendments include exemptions for: 1.) Engines
less than 175 hp used in construction and agriculture; 2.) En-
gines operated on or in any device used exclusively upon sta-
tionary rails or tracks; 3.) Engines used to propel marine ves-
sels; 4.) Internal combustion engines attached to a foundation
at a location for at least 12 consecutive months; 5.) Recreational
vehicles and snowmobiles; and 6.) Stationary or transportable
gas turbines for power generation.

The commission is required to submit a new SIP revision by the
end of 2000 which will bring the HGA nonattainment area into at-
tainment with the ozone NAAQS by 2007. The rule proposed for
the HGA nonattainment area in this notice is one element of the
HGA Post-1999 ROP/Attainment Demonstration SIP. A SIP is a
plan developed for any region where existing (measured and/or
modeled) ambient levels of pollutants exceed the levels speci-
fied in a national standard. The plan sets forth a control strat-
egy that provides emission reductions necessary for attainment
and maintenance of the national standards. The proposed set of
rules are necessary for the HGA nonattainment area to be able
to demonstrate attainment with the ozone NAAQS.

The cost of the technology needed to reduce emissions from
these engines to comply with the standards is projected by an
environmental consultant (Environ) to be approximately $100 to
$500 per engine depending upon the engine size and typical
engine type. Engines that currently apply closed- loop control
would require less additional equipment reducing the overall cost
of meeting the new standard. The commission estimated that
the total cost impact of reducing emissions from the 176,522
engines to be purchased during calendar years 2004 through

2007 will be in the range of $18 million to $88 million or an av-
erage of approximately $4 million to $22 million per year from
2004 through 2007. A breakdown of the total number of engines
bought by owner (i.e. state and local government, individuals or
businesses) is not available at this time. However, the costs are
not anticipated to be significant to any single unit of state or local
government, unless that unit of government replaces between
200 and 1,000 of these engines annually.

PUBLIC BENEFIT AND COSTS

Mr. Davis also determined that for each year of the first five
years the proposed amendments to Chapter 114 are in effect, the
public benefit anticipated from enforcement of and compliance
with the proposed amendments will be the potential reduction
of NO

x
and VOC emissions, potentially improved air quality, and

contribution toward demonstration of attainment with the ozone
NAAQS.

There are no significant fiscal implications anticipated to indi-
viduals, state and local government agencies, and businesses
statewide that own or operate affected equipment powered by
LSI engines as a result of implementing the proposed amend-
ments unless an entity replaces between 200 and 1,000 of these
engines annually. The proposed amendments to Chapter 114
would require units of state and local government, businesses,
and individuals statewide that own or operate non-road LSI en-
gines of 25 hp and larger produced on or after January 1, 2004,
and all equipment and vehicles produced on or after January
1, 2004 that use such engines to use LSI engines certified un-
der 13 CCR 9 as adopted by the CARB on October 19, 1999.
Affected owners and operators of this equipment will not be re-
quired to retrofit or purchase new engines for their existing in-
ventory. However, if equipment is replaced with equipment pro-
duced after January 1, 2004, the new equipment must meet the
proposed standards.

The proposed amendments allow manufacturers to continue to
sell in-stock equipment that predates the proposed amendments
in a phase-down manner. The phase-down requires that 25% of
the equipment sold in year 2004 must have CARB-certified en-
gines; 50% in year 2005; and 100% in year 2006 and thereafter.
It is estimated that 25% of the engines sold in year 2004 will
be CARB-certified engines that meet the proposed standards.
The commission also estimated that 50% of the engines sold
in year 2005 will be CARB-certified engines. In years 2006 and
thereafter, the commission estimated that all engines sold will be
CARB-certified engines. The commission estimated that 12,089
CARB- certified engines will be purchased statewide during year
2004; 27,098 certified engines in year 2005; 65,189 certified en-
gines in 2006; and 72,146 certified engines in 2007, for a total
of 176,522 CARB- certified engines during calendar years 2004
through 2007.

The cost of the technology needed to reduce emissions from
these engines to comply with the standards is projected by an
environmental consultant (Environ) to be approximately $100 to
$500 per engine depending upon the engine size and typical
engine type. Engines that currently apply closed- loop control
would require less additional equipment reducing the overall cost
of meeting the new standard. It is estimated that the total cost im-
pact of reducing emissions from the 176,522 engines projected
to be purchased during calendar years 2004 through 2007 will
be in the range of $18 million to $88 million or an average of ap-
proximately $4 million to $22 million per year from 2004 through
2007.
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These costs may be mitigated by improved performance of these
types of engines. The following is quoted from an EPA Engine
Programs and Compliance Division Memorandum dated Jan-
uary 29, 1999, titled California Requirements for Large SI En-
gines and Possible EPA Approaches: "Upgrading to modern en-
gine technologies greatly improves the capability of these en-
gines to control emissions and will generally improve engine per-
formance. Electronically-controlled closed-loop operation also
provides the potential for great improvement in engine operation.
For example, improving control of combustion may allow a fuel
economy improvement of 15% to 20%. Also, feedback control of
air-fuel ratios eliminates much of the need to maintain and adjust
a large number of fuel system calibrations, resulting in reduced
product inventories and, more importantly, less downtime and
maintenance for equipment in the field. Finally, improved con-
trol of the upgraded engines should lead to significantly longer
engine lifetimes. The net present value of these benefits would
likely be considerably greater than the incremental cost of im-
proving the engines."

SMALL AND MICRO-BUSINESS ASSESSMENT

There are no significant fiscal implications anticipated to small
and micro-businesses as a result of implementing the proposed
amendments because there are no known small or micro-busi-
nesses that would need to replace from 200 to 1,000 of these
engines annually. Estimates of the number of small and mi-
cro-businesses statewide that own and operate non-road equip-
ment powered by LSI engines of 25 hp and larger are not avail-
able at this time; however, it is anticipated that costs would be
similar to those for business in general as indicated in the Pub-
lic Benefit and Costs Section of this preamble. The cost of the
technology needed to reduce emissions from these engines to
comply with the standards is projected by an environmental con-
sultant (Environ) to be approximately $100 to $500 per engine
depending upon the engine size and typical engine type. En-
gines that currently apply closed-loop control would require less
additional equipment reducing the overall cost of meeting the
new standard. The costs will depend less on the relative size
of the company, and more on the size and number of non-road
equipment powered by LSI engines that they own and operate.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking does not meet
the definition of a "major environmental rule" as defined in that
statute. "Major environmental rule" means a rule, the specific
intent of which is to protect the environment or reduce risks to
human health from environmental exposure and that may ad-
versely affect in a material way the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of the state or a sector of the state. The
new sections to Chapter 114 are one element of the HGA at-
tainment SIP. While the new rules are intended to protect the
environment, based on the analysis provided in the preamble, in-
cluding the discussion in the Public Benefit and Costs section of
this preamble, the commission does not believe the rules will ad-
versely affect, in a material way, the sale or use of non-road large
spark-ignition (LSI) engines. The commission does not believe
these entities comprise a sector of the economy, or that these
rules will adversely affect in a material way the economy, pro-
ductivity, competition, jobs, the environment, or the public health
and safety of the state or a sector of the state.

Provisions of 42 USC, §7410 require states to adopt a SIP which
provides for "implementation, maintenance, and enforcement"
of the primary NAAQS in each air quality control region of the
state. While §7410 does not require specific programs, meth-
ods, or reductions in order to meet the standard, state SIPs must
include "enforceable emission limitations and other control mea-
sures, means or techniques (including economic incentives such
as fees, marketable permits, and auctions of emissions rights),
as well as schedules and timetables for compliance as may be
necessary or appropriate to meet the applicable requirements
of this chapter," (meaning Chapter 85, Air Pollution Prevention
and Control). It is true that 42 USC does require some spe-
cific measures for SIP purposes, like the inspection and mainte-
nance program, but those programs are the exception, not the
rule, in the SIP structure of 42 USC. The provisions of 42 USC
recognize that states are in the best position to determine what
programs and controls are necessary or appropriate in order to
meet the NAAQS. This flexibility allows states, affected industry,
and the public, to collaborate on the best methods for attaining
the NAAQS for the specific regions in the state. Even though
42 USC allows states to develop their own programs, this flex-
ibility does not relieve a state from developing a program that
meets the requirements of §7410. Thus, while specific measures
are not generally required, the emission reductions are required.
States are not free to ignore the requirements of §7410 and must
develop programs to assure that the nonattainment areas of the
state will be brought into attainment on schedule.

The requirement to provide a fiscal analysis of proposed regu-
lations in the Texas Government Code was amended by Senate
Bill 633 (SB 633) during the 75th Legislative Session, 1999. The
intent of SB 633 was to require agencies to conduct a regulatory
impact analysis (RIA) of extraordinary rules. These are identified
in the statutory language as major environmental rules that will
have a material adverse impact and will exceed a requirement
of state law, federal law, or a delegated federal program, or are
adopted solely under the general powers of the agency. With
the understanding that this requirement would seldom apply, the
commission provided a cost estimate for SB 633 that concluded
"based on an assessment of rules adopted by the agency in the
past, it is not anticipated that the bill will have significant fiscal
implications for the agency due to its limited application." The
commission also noted that the number of rules that would re-
quire assessment under the provisions of the bill was not large.
This conclusion was based, in part, on the criteria set forth in the
bill that exempted proposed rules from the full analysis unless
the rule was a major environmental rule that exceeds a federal
law. As previously discussed, 42 USC does not require specific
programs, methods, or reductions in order to meet the NAAQS;
thus, states must develop programs for each nonattainment area
to ensure that area will meet the attainment deadlines. Because
of the ongoing need to address nonattainment issues, the com-
mission routinely proposes and adopts SIP rules. The legisla-
ture is presumed to understand this federal scheme. If each rule
proposed for inclusion in the SIP was considered to be a major
environmental rule that exceeds federal law, then every SIP rule
would require the full RIA contemplated by SB 633. This con-
clusion is inconsistent with the conclusions reached by the com-
mission in its cost estimate and by the Legislative Budget Board
(LBB) in its fiscal notes. Since the legislature is presumed to
understand the fiscal impacts of the bills it passes, and that pre-
sumption is based on information provided by state agencies and
the LBB, the commission believes that the intent of SB 633 was
only to require the full RIA for rules that are extraordinary in na-
ture. While the SIP rules will have a broad impact, that impact
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is no greater than is necessary or appropriate to meet the re-
quirements of the FCAA. For these reasons, rules proposed for
inclusion in the SIP fall under the exception in Texas Government
Code, §2001.0225(a), because they are required by federal law.

The proposed amendments to Chapter 114 are intended to pro-
tect the environment or reduce risks to human health from en-
vironmental exposure to ozone but are not anticipated to affect
in a material way, the economy, a sector of the economy, pro-
ductivity, competition, jobs, the environment, or the public health
and safety of the state or a sector of the state. The proposed
amendments would require units of state and local government,
businesses, and individuals statewide that own or operate model
year 2004 and subsequent non-road LSI engines of 25 hp and
larger, and all equipment and vehicles that use such engines
to use LSI engines certified under 13 CCR 9 as adopted by the
CARB on October 19, 1999. The increased cost of $100 to $500
per engine would not cause material impact given the high total
cost of this type of equipment. This air pollution control program
is part of the strategy to reduce emissions of NO

x
necessary for

the counties included in the HGA nonattainment area to be able
to demonstrate attainment with the ozone NAAQS. The commis-
sion is required to submit a new SIP revision by the end of 2000
which will bring the HGA nonattainment area into attainment by
2007. The rules proposed for HGA nonattainment area in this
notice is one element of the ozone attainment demonstration
SIP for HGA. The proposed set of rules are necessary for the
HGA nonattainment area to be able to demonstrate attainment
with the ozone NAAQS. In addition, §2001.0225 only applies to a
major environmental rule, the result of which is to: exceed a stan-
dard set by federal law, unless the rule is specifically required by
state law; exceed an express requirement of state law, unless
the rule is specifically required by federal law; exceed a require-
ment of a delegation agreement or contract between the state
and an agency or representative of the federal government to
implement a state and federal program; or adopt a rule solely
under the general powers of the agency instead of under a spe-
cific state law.

This proposal is not an express requirement of state law. This
proposal is intended to help bring ozone nonattainment areas
into compliance, and to help keep attainment and near nonat-
tainment areas from becoming nonattainment areas. The pro-
posed amendments do not exceed a standard set by federal law,
exceed an express requirement of state law unless specifically
required by federal law, nor exceed a requirement of a delega-
tion agreement. The proposed amendments were not developed
solely under the general powers of the agency but were specifi-
cally developed to meet the air quality standards established un-
der federal law as NAAQS, as authorized under Texas Clean Air
Act (TCAA), §§382.012, 382.017, 382.019, and 382.039.

The commission invites public comment on the draft regulatory
impact analysis.

TAKINGS IMPACT ASSESSMENT

The commission has prepared a takings impact assessment
for these rules in accordance with Texas Government Code,
§2007.043. The following is a summary of that assessment.
The specific purpose of the rulemaking is to establish emission
requirements on model year 2004 and subsequent non-road,
LSI engines 25 hp and larger and all equipment and vehicles
that use such engines by requiring these engines to be cer-
tified under 13 CCR 9 throughout the state. This proposed
rulemaking will act as an air pollution control strategy to reduce
NO

x
emissions in the ozone nonattainment areas so that they

may demonstrate attainment with the ozone NAAQS and
maintain air quality in near nonattainment areas across the
state. Promulgation and enforcement of the proposed rules will
not burden private, real property. Although the proposed rules
do not directly prevent a nuisance or prevent an immediate
threat to life or property, they do prevent a real and substantial
threat to public health and safety, and partially fulfill a federal
mandate under 42 USC, §7410. Specifically, the emissions
limitations and delays within this proposal were developed in
order to meet the ozone NAAQS set by the EPA under 42 USC,
§7409. States are primarily responsible for ensuring attainment
and maintenance of the NAAQS once the EPA has established
them. Under 42 USC, §7410 and related provisions, states must
submit, for EPA approval, SIPs that provide for the attainment
and maintenance of NAAQS through control programs directed
to sources of the pollutants involved. Therefore, the purpose of
the rule proposal is to implement a cleaner-burning, non-road,
LSI engine program necessary for the entire state to meet air
quality standards established under federal law as NAAQS.
Consequently, the exemption which applies to these proposed
rules is that of an action reasonably taken to fulfill an obligation
mandated by federal law. Therefore, these proposed revisions
will not constitute a taking under the Texas Government Code,
Chapter 2007.

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW

The commission determined that the proposed rulemaking re-
lates to an action or actions subject to the Texas Coastal Man-
agement Program (CMP) in accordance with the Coastal Coordi-
nation Act of 1991, as amended (Texas Natural Resources Code,
§§33.201 et seq.), and the commission rules in 30 TAC Chapter
281, Subchapter B, concerning Consistency with the CMP. As
required by 30 TAC §281.45(a)(3) and 31 TAC §505.11(b)(2), re-
lating to actions and rules subject to the CMP, commission rules
governing air pollutant emissions must be consistent with the ap-
plicable goals and policies of the CMP. The commission reviewed
this action for consistency with the CMP goals and policies in
accordance with the rules of the Coastal Coordination Council,
and determined that the action is consistent with the applicable
CMP goals and policies. The CMP goal applicable to this rule-
making action is the goal to protect, preserve, and enhance the
diversity, quality, quantity, functions, and values of coastal natu-
ral resource areas (31 TAC §501.12(1)). No new sources of air
contaminants will be authorized and NO

x
air emissions will be re-

duced as a result of these rules. The CMP policy applicable to
this rulemaking action is the policy that commission rules com-
ply with regulations in 40 Code of Federal Regulations (CFR),
to protect and enhance air quality in the coastal area (31 TAC
§501.14(q)). This rulemaking action complies with 40 CFR 50,
National Primary and Secondary Ambient Air Quality Standards,
and 40 CFR 51, Requirements for Preparation, Adoption, and
Submittal Of Implementation Plans. Therefore, in compliance
with 31 TAC §505.22(e), this rulemaking action is consistent with
CMP goals and policies.

Interested persons may submit comments on the consistency
of the proposed rules with the CMP during the public comment
period.

ANNOUNCEMENT OF HEARINGS

The commission will hold public hearings on this proposal at the
following times and locations: September 18, 2000, 10:00 a.m.,
Lone Star Convention Center, 9055 Airport Road (FM 1484),
Conroe; September 18, 2000, 7:00 p.m., Lake Jackson Civic
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Center, 333 Highway 332 East, Lake Jackson; September 19,
2000, 10:00 a.m. and 7:00 p.m., George Brown Convention
Center, 1001 Avenida de Las Americas, Houston; September
20, 2000, 9:00 a.m., VFW Hall, 6202 George Bush Drive, Katy;
September 20, 2000, 6:00 p.m., East Harris County Community
Center, 7340 Spencer, Pasadena; September 21, 2000, 10:00
a.m., Southeast Texas Regional Airport Media Room, 6000 Air-
line Drive, Beaumont; September 21, 2000, 2:00 p.m., Amar-
illo City Commission Chambers, City Hall, 509 East 7th Avenue,
Amarillo; September 21, 2000, 6:00 p.m., Charles T. Doyle Con-
vention Center, 21st Street at Phoenix Lane, Texas City; Septem-
ber 22, 2000, 10:00 a.m., Dayton High School, 2nd Floor Lec-
ture Room, 3200 North Cleveland Street, Dayton; September 22,
2000, 11:00 a.m., El Paso City Council Chambers, 2 Civic Cen-
ter Plaza, 2nd Floor, El Paso; September 22, 2000, 2:00 p.m.,
North Central Texas Council of Governments, 2nd Floor Board
Room, 616 Six Flags Drive, Suite 200, Arlington; and Septem-
ber 25, 2000, 10:00 a.m., Texas Natural Resource Conservation
Commission, 12100 North I-35, Building E, Room 201S, Austin.
The hearings are structured for the receipt of oral or written com-
ments by interested persons. Registration will begin one hour
prior to each hearing. Individuals may present oral statements
when called upon in order of registration. A four-minute time limit
will be established at each hearing to assure that enough time is
allowed for every interested person to speak. Open discussion
will not occur during each hearing; however, agency staff mem-
bers will be available to discuss the proposal one hour before
each hearing, and will answer questions before and after each
hearing.

Persons with disabilities who have special communication or
other accommodation needs, who are planning to attend a
hearing, should contact the Office of Environmental Policy,
Analysis, and Assessment at (512) 239-4900. Requests should
be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Written comments may be submitted to Heather Evans, Office
of Environmental Policy, Analysis, and Assessment, MC 206,
P.O. Box 13087, Austin, Texas 78711-3087, faxed to (512) 239-
4808, or emailed to siprules@tnrcc.state.tx.us. All comments
should reference Rule Log Number 2000-011G-114-AI. Com-
ments must be received by 5:00 p.m., September 25, 2000. For
further information, please contact Roland Castaneda, II at (512)
239-0774, or Alan Henderson at (512) 239-1510.

STATUTORY AUTHORITY

The amendments are proposed under Texas Water Code (TWC),
§5.103, which authorizes the commission to adopt rules neces-
sary to carry out its powers and duties under the TWC, and under
the Texas Health and Safety Code, TCAA, §382.017, which pro-
vides the commission the authority to adopt rules consistent with
the policy and purposes of the TCAA. The amendments are also
proposed under TCAA, §382.011, which authorizes the commis-
sion to control the quality of the state’s air; §382.012, which
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state’s air; §382.019,
which authorizes the commission to adopt rules to control and re-
duce emissions from engines used to propel land vehicles; and
§382.039, which authorizes the commission to develop and im-
plement transportation programs and other measures necessary
to demonstrate attainment and protect the public from exposure
to hazardous air contaminants from motor vehicles.

The proposed amendments implement TCAA, §382.002,
relating to Policy and Purpose; §382.011, relating to General
Powers and Duties; §382.012, relating to State Air Control
Plan; §382.019, relating to Methods Used to Control and
Reduce Emissions from Land Vehicles; and §382.039, relating
to Attainment Program.

§114.421. Emission Specifications.
(a) (No change.)

(b) Exhaust emissions from new non-road, LSI engines manu-
factured for sale, sold, or offered for sale, or that are introduced, deliv-
ered or imported for introduction into commerce in the State of Texas
[counties listed in §114.429 of this title (relating to Affected Coun-
ties and Compliance Schedules)] shall not exceed the requirements
of Title 13, California Code of Regulations, Chapter 9 (13 CCR 9),
§2433(b), concerning Exhaust Emission Standards and Test Procedures
-- Off-Road Large Spark-Ignition Engines, as effective on November
18, 1999.

(c) New non-road, LSI engines operated in the State of Texas
[counties listed in §114.429 of this title] shall not exceed the require-
ments of 13 CCR 9, §2433(b).

(d) (No change.)

§114.429. Affected Counties and Compliance Schedules.
[(a) The provisions of this division shall apply in the follow-

ing counties: Collin, Dallas, Denton, Ellis, Johnson, Kaufman, Parker,
Rockwall, and Tarrant Counties.]

(a) [(b)] Beginning with model year 2004,but no later than
January 1, 2004,all sales of new non-road, large spark-ignition (LSI)
engines in the State of Texas [affected counties] shall comply with
§114.421(b) of this title (relating to Emissions Specifications) and
§114.422 of this title (relating to Control Requirements).

(b) [(c)] Beginning January 1, 2004, new non-road, LSI en-
gines as defined in §114.420 of this title (relating to Definitions) which
are used in the State of Texas [affected counties] shall comply with
§114.421(c) of this title.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005645
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
DIVISION 5. NITROGEN OXIDES
REDUCTION SYSTEMS
30 TAC §§114.440 - 114.442, 114.445, 114.446, 114.448,
114.449

The Texas Natural Resource Conservation Commission
(commission) proposes new §114.440, Definitions; §114.441,
Applicability; §114.442, Control Requirements; §114.445,
Emission Reduction Credits; §114.446, Recordkeeping and
Labeling; §114.448; Registration; and §114.449; Affected
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Counties and Compliance Dates. The commission proposes
these amendments to Chapter 114, Control of Air Pollution From
Motor Vehicles; Subchapter I, Non-road Engines; new Division
5, Nitrogen Oxides Reduction Systems; and corresponding
revisions to the state implementation plan (SIP) in order to
control ground-level ozone in the Houston/Galveston (HGA)
ozone nonattainment area.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

The HGA ozone nonattainment area is classified as Severe-17
under the Federal Clean Air Act (FCAA) Amendments of 1990
(42 United States Code (USC), §§7401 et seq.), and therefore
is required to attain the one-hour ozone standard of 0.12 parts
per million (ppm) by November 15, 2007. The HGA area, de-
fined by Brazoria, Chambers, Fort Bend, Galveston, Harris, Lib-
erty, Montgomery, and Waller Counties, has been working to de-
velop a demonstration of attainment in accordance with 42 USC,
§7410. On January 4, 1995, the state submitted the first of its
Post- 1996 SIP revisions for HGA.

The January 1995 SIP consisted of urban airshed model (UAM)
modeling for 1988 and 1990 base-case episodes, adopted rules
to achieve a 9% rate-of-progress (ROP) reduction in volatile or-
ganic compounds (VOC), and a commitment schedule for the
remaining ROP and attainment demonstration elements. At the
same time, but in a separate action, the State of Texas filed
for the temporary nitrogen oxides (NO

x
) waiver allowed by 42

USC, §7511a(f). The January 1995 SIP and the NO
x
waiver were

based on early base-case episodes which marginally exhibited
model performance in accordance with the United States Envi-
ronmental Protection Agency (EPA) modeling performance stan-
dards, but which had a limited data set as inputs to the model.
In 1993 and 1994, the commission was engaged in an intensive
data-gathering exercise known as the COAST study. The state
believed that the enhanced emissions inventory, expanded am-
bient air quality and meteorological monitoring, and other ele-
ments would provide a more robust data set for modeling and
other analysis, which would lead to modeling results that the
commission could use to better understand the nature of the
ozone air quality problem in the HGA area.

Around the same time as the 1995 submittal, EPA policy regard-
ing SIP elements and timelines went through changes. Two na-
tional programs in particular resulted in changing deadlines and
requirements. The first of these programs was the Ozone Trans-
port Assessment Group. This group grew out of a March 2, 1995
memo from Mary Nichols, former EPA Assistant Administrator for
Air and Radiation, that allowed states to postpone completion of
their attainment demonstrations until an assessment of the role
of transported ozone and precursors had been completed for the
eastern half of the nation, including the eastern portion of Texas.
Texas participated in this study, and it has been concluded that
Texas does not significantly contribute to ozone exceedances in
the Northeastern United States. The other major national initia-
tive that has impacted the SIP planning process is the revisions
to the national ambient air quality standard (NAAQS) for ozone.
The EPA promulgated a final rule on July 18, 1997 changing
the ozone standard to an eight-hour standard of 0.08 ppm. In
November 1996, concurrent with the proposal of the standards,
the EPA proposed an interim implementation plan (IIP) that it
believed would help areas like HGA transition from the old to the
new standard. In an attempt to avoid a significant delay in plan-
ning activities, Texas began to follow this guidance, and read-
justed its modeling and SIP development timelines accordingly.

When the new standard was published, the EPA decided not to
publish the IIP, and instead stated that, for areas currently ex-
ceeding the one-hour ozone standard, that standard would con-
tinue to apply until it is attained. The FCAA requires that HGA
attain the standard by November 15, 2007.

The EPA issued revised draft guidance for areas such as HGA
that do not attain the one-hour ozone standard. The commission
adopted on May 6, 1998 and submitted to the EPA on May 19,
1998 a revision to the HGA SIP which contained the following
elements in response to EPA’s guidance: UAM modeling based
on emissions projected from a 1993 baseline out to the 2007
attainment date; an estimate of the level of VOC and NO

x
re-

ductions necessary to achieve the one-hour ozone standard by
2007; a list of control strategies that the state could implement
to attain the one-hour ozone standard; a schedule for complet-
ing the other required elements of the attainment demonstration;
a revision to the Post-1996 9% ROP SIP that remedied a defi-
ciency that the EPA believed made the previous version of that
SIP unapprovable; and evidence that all measures and regula-
tions required by Subpart 2 of Title I of the FCAA to control ozone
and its precursors have been adopted and implemented, or are
on an expeditious schedule to be adopted and implemented.

In November 1998, the SIP revision submitted to the EPA in
May 1998 became complete by operation of law. However, the
EPA stated that it could not approve the SIP until specific control
strategies were modeled in the attainment demonstration. The
EPA specified a submittal date of November 15, 1999 for this
modeling. In a letter to the EPA dated January 5, 1999, the state
committed to model two strategies showing attainment.

As the HGA modeling protocol evolved, the state eventually se-
lected and modeled seven basic modeling scenarios. As part
of this process, a group of HGA stakeholders worked closely
with commission staff to identify local control strategies for the
modeling. Some of the scenarios for which the stakeholders re-
quested evaluation included options such as California-type fuel
and vehicle programs as well as an acceleration simulation mode
equivalent motor vehicle inspection and maintenance program.
Other scenarios incorporated the estimated reductions in emis-
sions that were expected to be achieved throughout the mod-
eling domain as a result of the implementation of several vol-
untary and mandatory statewide programs adopted or planned
independently of the SIP. It should be made clear that the com-
mission did not propose that any of these strategies be included
in the ultimate control strategy submitted to the EPA in 2000. The
need for and effectiveness of any controls which may be imple-
mented outside the HGA eight-county area will be evaluated on
a county-by-county basis.

The SIP revision was adopted by the commission on October
27, 1999, submitted to the EPA by November 15, 1999, and
contained the following elements: photochemical modeling of
potential specific control strategies for attainment of the one-
hour ozone standard in the HGA area by the attainment date
of November 15, 2007; an analysis of seven specific modeling
scenarios reflecting various combinations of federal, state, and
local controls in HGA (additional scenarios H1 and H2 build upon
Scenario VIf); identification of the level of reductions of VOC and
NO

x
necessary to attain the one-hour ozone standard by 2007;

a 2007 mobile source budget for transportation conformity; iden-
tification of specific source categories which, if controlled, could
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result in sufficient VOC and/or NO
x
reductions to attain the stan-

dard; a schedule committing to submit by April 2000 an enforce-
able commitment to conduct a mid-course review; and a sched-
ule committing to submit modeling and adopted rules in support
of the attainment demonstration by December 2000.

The April 19, 2000 SIP revision for HGA contained the following
enforceable commitments by the state: to quantify the shortfall
of NO

x
reductions needed for attainment; to list and quantify po-

tential control measures to meet the shortfall of NO
x
reductions

needed for attainment; to adopt the majority of the necessary
rules for the HGA attainment demonstration by December 31,
2000, and to adopt the rest of the shortfall rules as expeditiously
as practical, but no later than July 31, 2001; to submit a Post-99
ROP plan by December 31, 2000; to perform a mid- course re-
view by May 1, 2004; and to perform modeling of mobile source
emissions using the EPA mobile source emissions model (MO-
BILE6), to revise the on-road mobile source budget as needed,
and to submit the revised budget within 24 months of the model’s
release. In addition, if a conformity analysis is to be performed
between 12 months and 24 months after the MOBILE6 release,
the state will revise the motor vehicle emissions budget (MVEB)
so that the conformity analysis and the SIP MVEB are calculated
on the same basis.

In order for the state to have an approvable attainment demon-
stration, the EPA has indicated that the state must adopt those
strategies modeled in the November submittal and then adopt
sufficient controls to close the remaining gap in NO

x
emissions.

The modeling included in this proposal indicates a gap of an ad-
ditional 77.98 tons per day (tpd) of NO

x
reductions is necessary

for an approvable attainment demonstration. The commission
estimates that this measure will achieve a minimum of 16.25 tpd
of NO

x
reductions and is therefore a necessary measure to con-

sider for closing the gap and successfully demonstrating attain-
ment.

The emission reduction requirements included as part of this
SIP revision represent substantial, intensive efforts on the part of
stakeholder coalitions in the HGA area. These coalitions, involv-
ing local governmental entities, elected officials, environmental
groups, industry, consultants, and the public, as well as the com-
mission and the EPA, have worked diligently to identify and quan-
tify potential control strategy measures for the HGA attainment
demonstration. Local officials from the HGA area have formally
submitted a resolution to the commission, requesting the inclu-
sion of many specific emission reduction strategies.

The current SIP revision contains rules, enforceable commit-
ments, and photochemical modeling analyses in support of the
HGA ozone attainment demonstration. In addition, this SIP con-
tains Post- 1999 ROP plans for the milestone years 2002, 2005,
and for the attainment year 2007. The SIP also contains enforce-
able commitments to implement further measures, if needed, in
support of the HGA attainment demonstration, as well as a com-
mitment to perform and submit a mid-course review.

The HGA ozone nonattainment area will need to ultimately re-
duce NO

x
more than 750 tpd to reach attainment with the one-

hour standard. In addition, a VOC reduction of about 25% will
have to be achieved. Adoption of the NO

x
reduction systems

program will contribute to attainment and maintenance of the
one-hour ozone standard in the HGA area.

These proposed amendments are one element of the control
strategy for the HGA Post-1999 ROP/Attainment Demonstration

SIP. The proposed amendments would require owners or oper-
ators of on-road or non-road vehicles or equipment manufac-
tured prior to model year 1997 having a heavy-duty on-road or
non-road engine and fueled by gasoline, diesel, diesel emulsion
fuel or any alternate fuel located in Brazoria, Chambers, Fort
Bend, Galveston, Harris, Liberty, Montgomery, and Waller Coun-
ties to use exhaust systems that will achieve a 80% reduction in
NO

x
emissions from what the engine would emit without the ex-

haust system. Examples of exhaust systems that could be used
to meet the proposed rule are NO

x
adsorbers, methane catalysts,

diesel oxidation catalysts, selective catalyst reduction, lean NO
x

catalysts, and other exhaust after-treatment systems. Adoption
of these requirements to reduce NO

x
can contribute to attain-

ment and maintenance of the one-hour ozone standard in the
HGA area.

The commission solicits comment on additional flexibilities re-
lating to rule content and implementation which have not been
addressed in this or other concurrent rulemakings. These flexi-
bilities may be available for both mobile and stationary sources.
Additional flexibilities may also be achieved through innovative
and/or emerging systems which may become available in the
future. Additional sources of funds for incentive programs may
become available to substitute for some of the measures consid-
ered here.

SECTION BY SECTION DISCUSSION

The proposed §114.440 has the following definitions: "NO
x

Reduction System" is defined as an exhaust or engine-related
control device designed for gasoline or diesel engine exhaust
systems to achieve NO

x
emissions reductions. For example, a

NO
x

Reduction System could include exhaust systems which
use catalysts such as NO

x
adsorbers, methane catalysts,

diesel oxidation catalysts, selective catalyst reduction, lean
NO

x
catalysts, and other exhaust after-treatment systems. A

"Heavy- Duty On-Road Engine" is defined as an on-road engine
installed in an on-road vehicle that is greater than 10,000
pounds gross vehicle weight rating (GVWR) and is fueled by
gasoline, diesel, diesel emulsion fuel, or any alternate fuel.
This would exclude vehicles regulated under the federal Tier 2
engine standards. A "Heavy-Duty Non-Road Engine" is defined
as a non-road engine used in locomotives, tugs, tow-boats, and
ferry boats, that is greater than 175 nominal horsepower (hp)
as rated by the manufacturer on the vehicle nameplate and is
fueled by gasoline, diesel, diesel emulsion fuel, or any alternate
fuel. The proposal focuses on the use of both heavy-duty
on-road and non-road engines; because, as seen in the EPA
MOBILE and NONROAD models, heavy-duty engines have NO

x

emissions which are six to 12 times higher than their light-duty
counterparts. "Primarily Operated" is defined as the use of a
motor vehicle or engine more than 60 calendar days per year
in an affected county; it is presumed that an on-road vehicle is
primarily operated in the county in which it is registered.

Proposed §114.441 provides that owners or operators of on-road
or non-road vehicles or equipment manufactured prior to model
year 1997 having a heavy-duty on-road or non-road engine and
fueled by gasoline, diesel, diesel emulsion fuel, or any alter-
nate fuel primarily operated in Brazoria, Chambers, Fort Bend,
Galveston, Harris, Liberty, Montgomery, and Waller Counties
must comply with the requirements of Subchapter I, Division 5.
The commission believes these model years are appropriate be-
cause newer vehicles and engines have generally much lower
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NO
x
emissions. Thus, the commission believes the regulatory fo-

cus should be on the older heavy-duty engines with higher emis-
sions.

Proposed §114.442 provide the criteria for use of heavy-duty
on-road and non-road engines in the affected counties. NO

x
re-

duction systems used by any heavy-duty on-road and non-road
engines in the affected counties must, at a minimum, comply
with the emissions testing and emission standards required by
applicable EPA or California Air Resources Board (CARB) regu-
lations. The NO

x
reduction system installed on the vehicle or en-

gine must be able to reduce NO
x
emissions by at least 80%. Ini-

tial laboratory tests show that the use of NO
x
reduction systems

can reduce NO
x
emissions from 65% to in excess of 99%. Based

on the emissions modeling for HGA, the commission believes the
80% reduction is necessary to achieve attainment. Further, the
NO

x
reduction system must not result in a net increase in other

primary pollutants.

The commission anticipates that NO
x

reduction systems cur-
rently under development will be available by May 1, 2004,
the proposed compliance date for the proposed rules. The
commission believes this is true because NO

x
reduction systems

are being developed. However, the commission acknowledges
that no NO

x
reduction systems have been certified for use by

the EPA in on-road and non-road applications. This is because
most of these systems are used in large, stationary, industrial
diesels which have steady-state loads. Nevertheless, the com-
mission believes that these systems will be developed and that
they are critical towards obtaining necessary reductions in NO

x

emissions in the HGA nonattainment area. Further, to provide
consistency in the development process and for implementation,
it is important that these systems be able to meet applicable
EPA and CARB standards. However, heavy- duty on-road and
non-road engines are often subjected to harsh, transient loads
which cause variation in catalyst performance. For these rea-
sons, the commission is specifically soliciting comments about
alternatives to the use of NO

x
reduction systems as means of

control which could achieve the same emission reductions.

Proposed §114.445 provides the incentive for owners or oper-
ators of affected heavy-duty on-road and non-road engines to
install NO

x
reduction systems that result in reductions in excess

of the required 80% NO
x

emissions reduction. If a NO
x

reduc-
tion system is used that will achieve greater than 80% NO

x
re-

ductions, the owner or operator may obtain mobile emissions
reduction credits in accordance with §101.29 of this title (re-
lating to Emission Credit Banking and Trading.) In addition to
demonstrating that the NO

x
reduction system will achieve NO

x

emission reductions of greater than 80%, the owner or opera-
tor must demonstrate that all applicable sections of Chapter 114
are met, including Subchapter B, §114.20 and §114.21, relat-
ing to Motor Vehicle Anti-Tampering Requirements; Subchapter
E, §§114.150 - 114.157, relating to Low Emission Vehicle Fleet
Requirements; and Subchapter I, §§114.400 - 114.439, relating
to Non-Road Engines. This will ensure that the emissions from
NO

x
reduction systems comply with Chapter 114 and that addi-

tional reductions are surplus to reductions required by other rule
requirements.

Recordkeeping and labeling requirements are addressed in pro-
posed §114.446. The owner or operator of heavy-duty on-road
and non-road engines in the affected counties must follow manu-
facturer installation, maintenance, and labeling requirements as
required for the NO

x
reduction system and by the EPA in 40 Code

of Federal Regulations (CFR) Part 86, Control of Emissions from
New and In-Use Highway Vehicles and Engines as amended on
February 28, 2000; or 40 CFR Part 89, Control of Emissions
from New and In-Use Nonroad Compression-Ignition Engines;
or by CARB in Title 13, California Code of Regulations, §1976,
as amended on February 26, 1999.

Registration of on-road and non-road engines is specified in
§114.448. Owners and operators of affected engines must
register using a form available from the executive director which
proves that a NO

x
reduction system that meets the requirements

of Chapter 114 was properly installed.

Affected counties are addressed in §114.449. The affected
counties in the HGA ozone nonattainment area are Brazoria,
Chambers, Fort Bend, Galveston, Harris, Liberty, Montgomery,
and Waller. If adopted, compliance with the rules would be
required on May 1, 2004.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

John Davis, Technical Specialist with Strategic Planning and Ap-
propriations, has determined that for the first five-year period the
proposed amendments are in effect, there will be fiscal implica-
tions which may be significant for units of state and local govern-
ment located in the HGA ozone nonattainment area as a result
of administration or enforcement of the proposed amendments.

The proposed amendments require the use of NO
x
reduction sys-

tems, that will achieve a 80% reduction in NO
x
, from all engines

manufactured prior to model year 1997 installed in on-road vehi-
cles with a GVWR greater than 10,000 pounds and on engines
rated at 175 nominal hp or greater used in non-road locomotives
and commercial marine vessels primarily operated in the HGA
ozone nonattainment area by May 1, 2004. The NO

x
reductions

must be accomplished without increasing other pollutants. The
HGA area consists of Brazoria, Chambers, Fort Bend, Galve-
ston, Harris, Liberty, Montgomery, and Waller counties. The
proposed rules would affect approximately 340 state and local
government and 64,000 privately owned and operated on-road
heavy-duty vehicles and an unknown number of locomotives and
commercial marine vessels.

Examples of NO
x
reduction systems that could be used to meet

the proposed rules are NO
x
absorbers, methane catalysts, diesel

oxidation catalyst, selective catalyst reduction, lean NO
x

cata-
lysts, and other exhaust after-treatment systems.

The commission anticipates that approximately 340 heavy-duty
on-road vehicles are owned and operated by state and local
governments. Based on a report from the Manufacturers of
Emission Controls Association (MECA) titled Emission Control
Retrofit of Diesel-Fueled Vehicles, the cost to state and local
governments to purchase emission control devices that would
meet the emission requirements of the proposed amendments
would range from $500 to $2,000 per heavy-duty on-road and
non-road vehicles/equipment.

The total costs to state and local governments within the HGA
area would be approximately $170,000 to $680,000 for heavy-
duty on-road vehicles/equipment as a result of implementing the
proposed amendments. The total costs do not factor in non-road
locomotives and commercial marine vessels because the total
number owned and operated by state and local governments in
the HGA area is unknown. The commission anticipates the op-
erating costs associated with the proposed amendments will not
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be significant unless 50 - 200 or more affected vehicles/equip-
ment are owned and operated by a single unit of state or local
government.

PUBLIC BENEFIT AND COSTS

Mr. Davis also has determined that for the first five years the pro-
posed amendments are in effect, the public benefit anticipated
from enforcement of and compliance with the proposed amend-
ments will be the potential reduction of on-road and non-road
mobile source emissions, potentially improved air quality, and
contribution toward demonstration of attainment with the NAAQS
for the HGA ozone nonattainment areas.

The proposed amendments require the use of NO
x
reduction sys-

tems that will achieve an 80% reduction in NO
x
, from all engines

manufactured prior to model year 1997 installed in on-road ve-
hicles with a GVWR greater than 10,000 pounds and engines
rated at 175 nominal hp or greater installed in non-road locomo-
tives and commercial marine vessels primarily operated in the
HGA area by May 1, 2004. The NO

x
reductions must be accom-

plished without increasing other pollutants.

The commission estimates that approximately 64,000
heavy-duty on-road vehicles affected by the proposed amend-
ments are owned and operated by individuals and businesses.
Based on a report from the MECA titled Emission Control
Retrofit of Diesel-Fueled Vehicles, the cost to state and local
governments to purchase emission control devices that would
meet the emission requirements of the proposed amendments
would range from $500 to $2,000.

The total costs to individuals and businesses within the HGA
area as a result of the proposed amendments would be approx-
imately $32 million to $128 million as a result of implementing
the proposed amendments. The total costs does not factor in
non-road locomotives or commercial marine vessels because
the total number owned and operated by individuals and busi-
nesses in the HGA area is unknown. The total fiscal impact to
individuals and businesses would depend on the number of ve-
hicles that would be required to have the NO

x
reducing systems

installed.

SMALL AND MICRO-BUSINESS ASSESSMENT

There may be adverse fiscal implications for small or micro-busi-
nesses located in the HGA area as a result of administration
or enforcement of the proposed amendments. The proposed
amendments require the use of NO

x
reduction systems that will

achieve a 80% reduction in NO
x
, on all engines manufactured

prior to model year 1997 installed in on-road heavy-duty vehicles
with a GVWR greater than 10,000 pounds or higher, and engines
with a hp rating greater than 175 installed in non-road locomo-
tives and commercial marine vessels primarily operated in the
HGA area by May 1, 2004. The NO

x
reductions must be accom-

plished without increasing other pollutants. Of the approximately
64,000 privately owned and operated on-road heavy- duty vehi-
cles and the unknown number of non-road locomotives and com-
mercial marine vessels affected by the proposed amendments,
some are anticipated to be owned and operated by small and/or
micro-businesses in an amount that cannot be determined. The
cost to small or micro-businesses to purchase emission control
devices that would meet the emission requirements of the pro-
posed amendments would range from $500 to $2,000 per vehicle
affected by the proposed amendment. The total fiscal impact to
small or micro-businesses would depend on the number of ve-
hicles that would be required to have the NO

x
reduction systems

installed.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the rulemaking in light of the reg-
ulatory analysis requirements of Texas Government Code,
§2001.0225, and has determined that the rulemaking action
does not meet the definition of a "major environmental rule"
as defined in that statute. "Major environmental rule" means a
rule the specific intent of which is to protect the environment
or reduce risks to human health from environmental exposure
and that may adversely affect in a material way the economy, a
sector of the economy, productivity, competition, jobs, the envi-
ronment, or the public health and safety of the state or a sector
of the state. The amendments to Chapter 114 are one element
of the HGA Post- 1999 ROP/Attainment Demonstration SIP and
will require NO

x
emission reductions from owners or operators

of heavy-duty on-road and non-road engines in the HGA ozone
nonattainment area. The commission does not believe the rules
will have an adverse, material affect or will impact a sector of
the economy. While the new rules are intended to protect the
environment, based on the analysis provided in the preamble
including the discussion in the Public Benefit and Costs section,
the commission does not believe the rules will adversely affect,
in a material way, the use of heavy-duty engines greater than
10,000 pounds GVWR or heavy-duty non-road engines that are
greater than 175 nominal hp as rated by the manufacturer on the
nameplate, both of which are fueled by gasoline, diesel, diesel
emulsion fuel, or any alternative fuel. The commission does not
believe that the owners or operators of these entities comprise
a sector of the economy, or that these rules will adversely affect,
in a material way, the economy, productivity, competition, jobs,
the environment, or the public health and safety of the state or
a sector of the state.

Title 42 USC, §7410, requires states to adopt a SIP which pro-
vides for "implementation, maintenance, and enforcement" of the
primary NAAQS in each air quality control region of the state.
While §7410 does not require specific programs, methods, or re-
ductions in order to meet the standard, state SIPs must include
"enforceable emission limitations and other control measures,
means, or techniques (including economic incentives such as
fees, marketable permits, and auctions of emissions rights), as
well as schedules and timetables for compliance as may be nec-
essary or appropriate to meet the applicable requirements of
this chapter," (meaning Chapter 85, Air Pollution Prevention and
Control). It is true that 42 USC does require some specific mea-
sures for SIP purposes, like the inspection and maintenance
program, but those programs are the exception, not the rule, in
the 42 USC SIP structure. The provisions of 42 USC recog-
nize that states are in the best position to determine what pro-
grams and controls are necessary or appropriate in order to meet
the NAAQS. This flexibility allows states, affected industry, and
the public, to collaborate on the best methods for attaining the
NAAQS for the specific regions in the state. Even though 42 USC
allows states to develop their own programs, this flexibility does
not relieve a state from developing a program that meets the re-
quirements of §7410. Thus, while specific measures are not gen-
erally required, the emission reductions are required. States are
not free to ignore the requirements of §7410 and must develop
programs to assure that the nonattainment areas of the state will
be brought into attainment on schedule.

The requirement to provide a fiscal analysis of proposed regu-
lations in the Texas Government Code was amended by Sen-
ate Bill (SB) 633 during the 75th Legislative Session. The intent
of SB 633 was to require agencies to conduct a regulatory im-
pact analysis (RIA) of extraordinary rules. These are identified
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in the statutory language as major environmental rules that will
have a material adverse impact and will exceed a requirement
of state law, federal law, or a delegated federal program, or are
adopted solely under the general powers of the agency. With
the understanding that this requirement would seldom apply, the
commission provided a cost estimate for SB 633 that concluded
"based on an assessment of rules adopted by the agency in the
past, it is not anticipated that the bill will have significant fiscal
implications for the agency due to its limited application." The
commission also noted that the number of rules that would re-
quire assessment under the provisions of the bill was not large.
This conclusion was based, in part, on the criteria set forth in the
bill that exempted proposed rules from the full analysis unless
the rule was a major environmental rule that exceeds a federal
law. As previously discussed, 42 USC does not require specific
programs, methods, or reductions in order to meet the NAAQS;
thus, states must develop programs for each nonattainment area
to ensure that area will meet the attainment deadlines. Because
of the ongoing need to address nonattainment issues, the com-
mission routinely proposes and adopts SIP rules. The legisla-
ture is presumed to understand this federal scheme. If each rule
proposed for inclusion in the SIP was considered to be a ma-
jor environmental rule that exceeds federal law, then every SIP
rule would require the full RIA contemplated by SB 633. This
conclusion is inconsistent with the conclusions reached by the
commission in its cost estimate and by the Legislative Budget
Board (LBB) in its fiscal notes. Since the legislature is presumed
to understand the fiscal impacts of the bills it passes, and that
presumption is based on information provided by state agencies
and the LBB, the commission believes that the intent of SB 633
was only to require the full RIA for rules that are extraordinary
in nature. While the SIP rules will have a broad impact, that im-
pact is no greater than is necessary or appropriate to meet the
requirements of 42 USC. For these reasons, rules proposed for
inclusion in the SIP fall under the exception in Texas Govern-
ment Code, §2001.0225(a), because they are required by fed-
eral law. The commission has performed photochemical grid
modeling which predicts that NO

x
emission reductions, such as

those required by these rules, will result in reductions in ozone
formation in the HGA ozone nonattainment area. This rulemak-
ing action does not exceed an express requirement of state law.
This rulemaking action is intended to obtain NO

x
emission re-

ductions which will result in reductions in ozone formation in the
HGA ozone nonattainment area and help bring HGA into com-
pliance with the air quality standards established under federal
law as NAAQS for ozone. The rulemaking does not exceed a
standard set by federal law, exceed an express requirement of
state law (unless specifically required by federal law), or exceed
a requirement of a delegation agreement. The rulemaking was
not developed solely under the general powers of the agency, but
was specifically developed to meet the NAAQS established un-
der federal law and authorized under Texas Clean Air Act (TCAA)
§§382.002, 382.011, 382.012, 382.019, and 382.039.

The commission invites public comment on the draft regulatory
impact analysis determination.

TAKINGS IMPACT ASSESSMENT

The commission prepared a takings impact assessment for
these rules in accordance with Texas Government Code,
§2007.043. The following is a summary of that assessment.
These proposed new sections are one element of the control
strategy for the HGA Post-1999 ROP/Attainment Demonstration
SIP. The specific purpose of the rulemaking is to require owners
or operators of on- road or non-road vehicles or equipment

manufactured prior to model year 1997 having a heavy-duty
on-road or non-road engine and fueled by gasoline, diesel,
diesel emulsion fuel, or any alternate fuel located in the HGA
nonattainment area to use exhaust systems that will achieve
a 80% reduction in NO

x
emissions from what the engine

would emit without the exhaust technology. Adoption of these
requirements to reduce NO

x
can contribute to attainment and

maintenance of the one-hour ozone standard in the HGA area.

Promulgation and enforcement of the rule amendments will
not burden private real property because the NO

x
reduction

system requirement applies to heavy-duty on-road and non-road
engines, which are not attached to, or considered to be, private
real property. Although the rule revisions do not directly prevent
a nuisance or prevent an immediate threat to life or property,
they do prevent a real and substantial threat to public health and
safety and fulfill federal mandates under the 42 USC, §7410.
Specifically, control requirements have been developed to meet
the ozone NAAQS set by the EPA under 42 USC, §7409. States
are primarily responsible for ensuring attainment and mainte-
nance of NAAQS once the EPA has established them. Under 42
USC, §7410 and related provisions, states must submit, for EPA
approval, SIPs that provide for the attainment and maintenance
of NAAQS through control programs directed to sources of the
pollutants involved. Therefore, the purpose of this rulemaking
action is to implement restrictions on the use of heavy-duty
on-road and non-road engines in the HGA ozone nonattainment
area to meet the air quality standards established under federal
law as NAAQS. Consequently, the exemption which applies to
these rules is that of an action reasonably taken to fulfill an
obligation mandated by federal law; therefore, these proposed
rules do not constitute a takings under the Texas Government
Code, Chapter 2007.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission determined that this rulemaking relates to an
action or actions subject to the Texas Coastal Management Pro-
gram (CMP) in accordance with the Coastal Coordination Act of
1991, as amended (Texas Natural Resources Code, §§33.201
et seq.), and the commission rules in 30 TAC Chapter 281, Sub-
chapter B, concerning Consistency with Texas Coastal Manage-
ment Program. As required by 31 TAC §505.11(b)(2) and 30
TAC §281.45(a)(3), relating to actions and rules subject to the
CMP, commission rules governing air pollutant emissions must
be consistent with the applicable goals and policies of the CMP.
The commission reviewed this action for consistency with the
CMP goals and policies in accordance with the regulations of
the Coastal Coordination Council. For this rulemaking, the com-
mission determined that the rules are consistent with the appli-
cable CMP goal expressed in 31 TAC §501.12(1) of protecting
and preserving the quality and values of coastal natural resource
areas and the policy in 31 TAC §501.14(q), which requires that
the commission protect air quality in coastal areas. This rule-
making will require owners or operators of on-road or non-road
vehicles or equipment manufactured prior to model year 1997
having a heavy-duty on-road or non-road engine and fueled by
gasoline, diesel, diesel emulsion fuel, or any alternate fuel lo-
cated in the HGA nonattainment area to use exhaust systems
that will achieve a 80% reduction in NO

x
emissions from what

the engine would emit without the exhaust system. Adoption of
these requirements to reduce NO

x
can contribute to attainment

and maintenance of the one-hour ozone standard in the HGA
area. This action is consistent with the CMP because it does not
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authorize any new emissions and will reduce existing emissions
of NO

x
.

Interested persons may submit comments on the consistency
of the proposed rules with the CMP during the public comment
period.

ANNOUNCEMENT OF HEARINGS

The commission will hold public hearings on this proposal at the
following times and locations: September 18, 2000, 10:00 a.m.,
Lone Star Convention Center, 9055 Airport Road (FM 1484),
Conroe; September 18, 2000, 7:00 p.m., Lake Jackson Civic
Center, 333 Highway 332 East, Lake Jackson; September 19,
2000, 10:00 a.m. and 7:00 p.m., George Brown Convention
Center, 1001 Avenida de Las Americas, Houston; September
20, 2000, 9:00 a.m., VFW Hall, 6202 George Bush Drive, Katy;
September 20, 2000, 6:00 p.m., East Harris County Community
Center, 7340 Spencer, Pasadena; September 21, 2000, 10:00
a.m., Southeast Texas Regional Airport Media Room, 6000 Air-
line Drive, Beaumont; September 21, 2000, 2:00 p.m., Amar-
illo City Commission Chambers, City Hall, 509 East 7th Avenue,
Amarillo; September 21, 2000, 6:00 p.m., Charles T. Doyle Con-
vention Center, 21st Street at Phoenix Lane, Texas City; Septem-
ber 22, 2000, 10:00 a.m., Dayton High School, 2nd Floor Lec-
ture Room, 3200 North Cleveland Street, Dayton; September 22,
2000, 11:00 a.m., El Paso City Council Chambers, 2 Civic Cen-
ter Plaza, 2nd Floor, El Paso; September 22, 2000, 2:00 p.m.,
North Central Texas Council of Governments, 2nd Floor Board
Room, 616 Six Flags Drive, Suite 200, Arlington; and Septem-
ber 25, 2000, 10:00 a.m., Texas Natural Resource Conservation
Commission, 12100 North I-35, Building E, Room 201S, Austin.
The hearings are structured for the receipt of oral or written com-
ments by interested persons. Registration will begin one hour
prior to each hearing. Individuals may present oral statements
when called upon in order of registration. A four-minute time limit
will be established at each hearing to assure that enough time is
allowed for every interested person to speak. Open discussion
will not occur during each hearing; however, agency staff mem-
bers will be available to discuss the proposal one hour before
each hearing, and will answer questions before and after each
hearing.

Persons with disabilities who have special communication or
other accommodation needs who are planning to attend the
hearing should contact the Office of Environmental Policy,
Analysis, and Assessment at (512) 239-4900. Requests should
be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Written comments may be submitted to Heather Evans, Of-
fice of Environmental Policy, Analysis, and Assessment, MC
206, P.O. Box 13087, faxed to (512) 239-4808, or emailed to
siprules@tnrcc.state.tx.us. All comments should reference Rule
Log Number 2000- 011M-114-AI. Comments must be received
by 5:00 p.m., September 25, 2000. For further information,
please contact Sam Wells at (512) 239-1441 or Alan Henderson
at (512) 239-1510.

STATUTORY AUTHORITY

The new sections are proposed under the Texas Water Code
(TWC), §5.103, which authorizes the commission to adopt rules
necessary to carry out its powers and duties under the TWC;
and under the Texas Health and Safety Code, TCAA, §382.017,
which authorizes the commission to adopt rules consistent with
the policy and purposes of the TCAA. The new sections are also

proposed under TCAA, §382.011, which authorizes the commis-
sion to control the quality of the state’s air; §382.012, which
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state’s air; §382.019,
which authorizes the commission to adopt rules to control and re-
duce emissions from engines used to propel land vehicles; and
§382.039, which authorizes the commission to develop and im-
plement transportation programs and other measures necessary
to demonstrate attainment and protect the public from exposure
to hazardous air contaminants from motor vehicles.

The proposed new sections implement TCAA, §382.002, relating
to Policy and Purpose; §382.011, relating to General Powers and
Duties; §382.012, relating to State Air Control Plan; §382.019,
relating to Methods Used to Control and Reduce Emissions from
Land Vehicles; and §382.039, relating to Attainment Program.

§114.440. Definitions.

Unless specifically defined in the TCAA or in therulesof the commis-
sion, the terms used by the commission have the meanings commonly
ascribed to them in the field of air pollution control. In addition to the
terms which aredefined by theTCAA, the following words and terms,
when used in this chapter, shall have the following meanings, unless
the context clearly indicates otherwise.

(1) Heavy-duty on-road engine - An on-road engine
installed in an on-road vehicle that is greater than 10,000 pounds
gross vehicle weight rating, and is fueled by gasoline, diesel, diesel
emulsion fuel, or any alternate fuel.

(2) Heavy-duty non-road engine - A non-road engine used
in locomotives, tugs, tow-boats, and ferry boats that isgreater than 175
nominal horsepower asrated by themanufacturer on thevehiclename-
plateand isfueled by gasoline, diesel, diesel emulsion, or any alternate
fuel.

(3) Nitrogen oxides (NO
x
) reduction system - An exhaust

or engine-related control device designed for gasoline or diesel engine
exhaust systems to achieve NO

x
emissions reductions;

(4) Primarily operated - Use of a motor vehicle or engine
more than 60 calendar days per year in an affected county. It is pre-
sumed that an on-road vehicle is primarily operated in the county in
which it is registered.

§114.441. Applicability.

(a) Owners or operators of non-road vehicles or equipment
manufactured prior to model year 1997 having a heavy-duty non-road
engine primarily operated in the counties listed in §114.449 of this ti-
tle (relating to Affected Counties and Compliance Dates) must comply
with the requirements of this division.

(b) Owners or operators of on-road vehicles or equipment
manufactured prior to model year 1997 having a heavy-duty on-road
engine primarily operated in the counties listed in §114.449 of this
title must comply with the requirements of this division.

§114.442. Control Requirements.

(a) Non-road vehicles or equipment manufactured prior to
model year 1997 using heavy-duty on-road and non-road engines
primarily operated in the counties listed in §114.449 of this title
(relating to Affected Counties and Compliance Dates) must use
nitrogen oxides (NO

x
) emission reduction systems that are approved:

(1) by the EPA as to their emissions as tested by the appli-
cable Federal Test Procedure in 40 Code of Federal Regulations(CFR)
Part 86, Control of Emissions from New and In-Use Highway Vehicles
and Engines as amended on February 28, 2000; or 40 CFR Part 89,
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Control of Emissionsfrom New and In-UseNonroad Compression-Ig-
nition Engines as amended on October 23, 1998; or

(2) by the California Air Resources Board as tested by the
applicable emissions test in Title 13, California Code of Regulations,
§1976, as amended on February 26, 1999.

(b) Owners or operators of heavy-duty engines subject to
§114.441 of this title (relating to Applicability) shall ensure that the
NO

x
reduction system has a minimum control efficiency of 80% for

NO
x
emissions.

(c) The installation of the NO
x
reduction system cannot result

in an increase in any pollutant.

§114.445. Emission Reduction Credits.

(a) Owners or operators of heavy-duty engines subject to
§114.441 of this title (relating to Applicability) that install nitrogen
oxides (NO

x
) reduction systems that achieve greater than 80%

reductions as required by §114.442 of this title (relating to Control
Requirements) may obtain mobile emissions reduction credits in
accordance with §101.29 of this title (relating to Emission Credit
Banking and Trading.)

(b) In order to demonstrate that the NO
x
reduction system will

achieveemission reductionsof greater than 80%, theowner or operator
of the on-road heavy-duty engine or non-road heavy-duty engine must
demonstrate that all applicablesections of thischapter are met, includ-
ing the following provisions:

(1) §114.20 of this title (relating to Maintenance and Op-
eration of Air Pollution Control Systems or Devices Used to Control
Emissions from Motor Vehicles);

(2) §§114.150-157 of this title (relating to Requirements
for MassTransit Authorities, Requirementsfor Local Governmentsand
Private Entities, Exceptions, Exceptions for Certain Mass Transit Au-
thorities, Reporting, Record Keeping, and Low Emission Vehicle Fleet
Program Compliance Credits); and

(3) the requirements of Chapter 114, Control of Air Pollu-
tion from Motor Vehicles, Subchapter I, Non-Road Engines, Division
5: Airport Ground Support Equipment; Division 2: Heavy Equipment
Fleets - Compression-Ignition Engines; Division 3: Non-Road Large
Spark-Ignition Engines; and Division 4: Construction Equipment Op-
erating Restrictions.

§114.446. Recordkeeping and Labeling.

Ownersor operators of heavy-duty on-road and non-road engines sub-
ject to §114.441 of this title (relating to Applicability) that install ni-
trogen oxides (NO

x
) reduction systems must follow all:

(1) written procedures by the manufacturer of the NO
x
re-

duction systems, as to engine maintenance and recordkeeping; and

(2) written labeling requirementsset by theEPA in 40 Code
of Federal Regulations (CFR), Part 86, as amended on February 28,
2000 or theCaliforniaAir ResourcesBoard in Title13, CaliforniaCode
of Regulations, §1976, as amended on February 26, 1999.

§114.448. Registration.

Ownersor operators of heavy-duty on-road and non-road engines sub-
ject to §114.441 of this title (relating to Applicability) that install ni-
trogen oxides (NO

x
) reduction systems must submit registration on an

appropriate form available from the executive director which will re-
quire information that demonstrates compliance with therequirements
of this division.

§114.449. Affected Counties and Compliance Dates.

Beginning on May 1, 2004, the requirements of this division shall be
enforced in the following counties: Brazoria, Chambers, Fort Bend,
Galveston, Harris, Liberty, Montgomery, and Waller.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005629
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
DIVISION 6. LAWN SERVICE EQUIPMENT
OPERATING RESTRICTIONS
30 TAC §114.452, §114.459

The Texas Natural Resource Conservation Commission (com-
mission) proposes new §114.452, Control Requirements, and
§114.459, Affected Counties and Compliance Dates. The com-
mission proposes these revisions to add new Division 6, Lawn
Service Equipment Operating Restrictions, to Subchapter I, Non-
road Engines; Chapter 114, Control of Air Pollution from Motor
Vehicles; and to the associated state implementation plan (SIP).
The commission proposes these amendments to Chapter 114
and corresponding revisions to the SIP in order to control ground-
level ozone in the Houston/Galveston (HGA) ozone nonattain-
ment area. The proposed revisions are one element of the con-
trol strategy for the proposed HGA Post-1996 Rate-of-Progress
(ROP)/Attainment Demonstration SIP.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

The HGA ozone nonattainment area is classified as Severe-17
under the Federal Clean Air Act (FCAA) Amendments of 1990
(42 United States Code (USC), §§7401 et seq.), and therefore
is required to attain the one-hour ozone standard of 0.12 parts
per million (ppm) by November 15, 2007. The HGA area, de-
fined by Brazoria, Chambers, Fort Bend, Galveston, Harris, Lib-
erty, Montgomery, and Waller Counties, has been working to de-
velop a demonstration of attainment in accordance with 42 USC,
§7410. On January 4, 1995, the state submitted the first of its
Post-1996 SIP revisions for HGA.

The January 1995 SIP consisted of urban airshed model (UAM)
modeling for 1988 and 1990 base-case episodes, adopted rules
to achieve a 9% ROP reduction in volatile organic compounds
(VOC), and a commitment schedule for the remaining ROP and
attainment demonstration elements. At the same time, but in a
separate action, the State of Texas filed for the temporary ni-
trogen oxides (NO

x
) waiver allowed by 42 USC, §7511a(f). The

January 1995 SIP and the NO
x
waiver were based on early base-

case episodes which marginally exhibited model performance
in accordance with the United States Environmental Protection
Agency (EPA) modeling performance standards, but which had
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a limited data set as inputs to the model. In 1993 and 1994, the
commission was engaged in an intensive data-gathering exer-
cise known as the COAST study. The state believed that the en-
hanced emissions inventory, expanded ambient air quality and
meteorological monitoring, and other elements would provide
a more robust data set for modeling and other analysis, which
would lead to modeling results that the commission could use to
better understand the nature of the ozone air quality problem in
the HGA area.

Around the same time as the 1995 submittal, EPA policy regard-
ing SIP elements and timelines went through changes. Two na-
tional programs in particular resulted in changing deadlines and
requirements. The first of these programs was the Ozone Trans-
port Assessment Group. This group grew out of a March 2, 1995,
memo from Mary Nichols, former EPA Assistant Administrator for
Air and Radiation, that allowed states to postpone completion of
their attainment demonstrations until an assessment of the role
of transported ozone and precursors had been completed for the
eastern half of the nation, including the eastern portion of Texas.
Texas participated in this study, and it has been concluded that
Texas does not significantly contribute to ozone exceedances in
the Northeastern United States. The other major national initia-
tive that has impacted the SIP planning process is the revisions
to the national ambient air quality standard (NAAQS) for ozone.
The EPA promulgated a final rule on July 18, 1997, changing
the ozone standard to an eight-hour standard of 0.08 ppm. In
November 1996, concurrent with the proposal of the standards,
the EPA proposed an interim implementation plan (IIP) that it
believed would help areas like HGA transition from the old to the
new standard. In an attempt to avoid a significant delay in plan-
ning activities, Texas began to follow this guidance, and read-
justed its modeling and SIP development timelines accordingly.
When the new standard was published, the EPA decided not to
publish the IIP, and instead stated that, for areas currently ex-
ceeding the one-hour ozone standard, that standard would con-
tinue to apply until it is attained. The FCAA requires that HGA
attain the standard by November 15, 2007.

The EPA issued revised draft guidance for areas such as HGA
that do not attain the one-hour ozone standard. The commission
adopted on May 6, 1998, and submitted to the EPA on May 19,
1998, a revision to the HGA SIP which contained the following el-
ements in response to EPA’s guidance: UAM modeling based on
emissions projected from a 1993 baseline out to the 2007 attain-
ment date; an estimate of the level of VOC and NO

x
reductions

necessary to achieve the one-hour ozone standard by 2007; a list
of control strategies that the state could implement to attain the
one-hour ozone standard; a schedule for completing the other
required elements of the attainment demonstration; a revision to
the Post-1996 9% ROP SIP that remedied a deficiency that the
EPA believed made the previous version of that SIP unapprov-
able; and evidence that all measures and regulations required
the Subpart 2 of Title I of the FCAA to control ozone and its pre-
cursors have been adopted and implemented, or are on an ex-
peditious schedule to be adopted and implemented.

In November 1998, the SIP revision submitted to the EPA in
May 1998 became complete by operation of law. However, the
EPA stated that it could not approve the SIP until specific control
strategies were modeled in the attainment demonstration. The
EPA specified a submittal date of November 15, 1999, for this
modeling. In a letter to the EPA dated January 5, 1999, the state
committed to model two strategies showing attainment.

As the HGA modeling protocol evolved, the state eventually se-
lected and modeled seven basic modeling scenarios. As part
of this process, a group of HGA stakeholders worked closely
with commission staff to identify local control strategies for the
modeling. Some of the scenarios for which the stakeholders re-
quested evaluation included options such as California-type fuel
and vehicle programs as well as an acceleration simulation mode
equivalent motor vehicle inspection and maintenance program.
Other scenarios incorporated the estimated reductions in emis-
sions that were expected to be achieved throughout the mod-
eling domain as a result of the implementation of several vol-
untary and mandatory statewide programs adopted or planned
independently of the SIP. It should be made clear that the com-
mission did not propose that any of these strategies be included
in the ultimate control strategy submitted to the EPA in 2000. The
need for and effectiveness of any controls which may be imple-
mented outside the HGA eight-county area will be evaluated on
a county-by-county basis.

The SIP revision was adopted by the commission on October
27, 1999, submitted to the EPA by November 15, 1999, and
contained the following elements: photochemical modeling of
potential specific control strategies for attainment of the one-
hour ozone standard in the HGA area by the attainment date
of November 15, 2007; an analysis of seven specific modeling
scenarios reflecting various combinations of federal, state, and
local controls in HGA (additional scenarios H1 and H2 build upon
Scenario VIf); identification of the level of reductions of VOC and
NO

x
necessary to attain the one-hour ozone standard by 2007;

a 2007 mobile source budget for transportation conformity; iden-
tification of specific source categories which, if controlled, could
result in sufficient VOC and/or NO

x
reductions to attain the stan-

dard; a schedule committing to submit by April 2000 an enforce-
able commitment to conduct a mid-course review; and a sched-
ule committing to submit modeling and adopted rules in support
of the attainment demonstration by December 2000.

The April 19, 2000, SIP revision for HGA contained the following
enforceable commitments by the state: to quantify the shortfall
of NO

x
reductions needed for attainment; to list and quantify po-

tential control measures to meet the shortfall of NO
x
reductions

needed for attainment; to adopt the majority of the necessary
rules for the HGA attainment demonstration by December 31,
2000, and to adopt the rest of the shortfall rules as expeditiously
as practical, but no later than July 31, 2001; to submit a Post-99
ROP plan by December 31, 2000; to perform a mid-course re-
view by May 1, 2004; and to perform modeling of mobile source
emissions using the EPA mobile source emissions model (MO-
BILE6), to revise the on-road mobile source budget as needed,
and to submit the revised budget within 24 months of the model’s
release. In addition, if a conformity analysis is to be performed
between 12 months and 24 months after the MOBILE6 release,
the state will revise the motor vehicle emissions budget (MVEB)
so that the conformity analysis and the SIP MVEB are calculated
on the same basis.

In order for the state to have an approvable attainment demon-
stration, EPA has indicated that the state must adopt those
strategies modeled in the November submittal and then adopt
sufficient controls to close the remaining gap in NO

x
emissions.

The modeling included in this proposal indicates a gap of
an additional 77.98 tons per day (tpd) of NO

x
reductions is

necessary for an approvable attainment demonstration. The
commission estimates that this measure will achieve a minimum
of 0.58 tpd delay of NO

x
until after noon. There will also be a

20.6 tpd delay in VOC emissions until after noon. Because the
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emission of NO
x

and VOC, both precursors to the formation of
ozone, will be delayed until after noon, this delay will lead to a
reduction in ozone that is equal to 7.7 tpd NO

x
reduced. These

reductions are a necessary measure to consider for closing the
gap and successfully demonstrating attainment.

The emission reduction requirements included as part of this
SIP revision represent substantial, intensive efforts on the part of
stakeholder coalitions in the HGA area. These coalitions, involv-
ing local governmental entities, elected officials, environmental
groups, industry, consultants, and the public, as well as the com-
mission and the EPA, have worked diligently to identify and quan-
tify potential control strategy measures for the HGA attainment
demonstration. Local officials from the HGA area have formally
submitted a resolution to the commission, requesting the inclu-
sion of many specific emission reduction strategies.

The current SIP revision contains rules, enforceable commit-
ments, and photochemical modeling analyses in support of the
HGA ozone attainment demonstration. In addition, this SIP con-
tains Post-1999 ROP plans for the milestone years 2002 and
2005, and for the attainment year 2007. The SIP also con-
tains enforceable commitments to implement further measures,
if needed, in support of the HGA attainment demonstration, as
well as a commitment to perform and submit a mid-course re-
view.

The HGA ozone nonattainment area will need to ultimately re-
duce NO

x
more than 750 tpd to reach attainment with the one-

hour standard. In addition, a VOC reduction of about 25% will
have to be achieved. Adoption of the lawn and garden service
equipment operating restriction program will contribute to attain-
ment and maintenance of the one-hour ozone standard in the
HGA area.

The purpose of these proposed rules is to establish a restriction
on the use of handheld and non-handheld spark-ignition lawn
and garden service equipment that operate at or below 25 horse-
power (hp), 19 kilowatts. This air pollution control strategy would
delay the emissions of NO

x
from these engines until later in the

day, thus limiting ozone production. This control strategy is nec-
essary for the counties included in the HGA nonattainment area
to be able to demonstrate attainment with the NAAQS for ozone.

The proposed revisions would implement an operating-use re-
striction program requiring that the handheld and non-handheld
spark-ignition lawn and garden service equipment, rated at
25-hp and below, be restricted from use between the hours of
6:00 a.m. and noon, April 1 through October 31. The affected
handheld equipment includes, but is not limited to, trimmers,
edgers, chainsaws, leaf blowers/vacuums, and shredders.
Non-handheld lawn and garden equipment includes such
devices as walk-behind lawnmowers, lawn tractors, tillers,
and small generators. The affected area would include the
eight-county HGA nonattainment area of Brazoria, Chambers,
Fort Bend, Galveston, Harris, Liberty, Montgomery, and Waller
Counties. The effective date would be April 1, 2005.

The intent of these proposed rules is to limit the use of hand-
held and non-handheld spark-ignition lawn and garden service
equipment that operate at or below 25 hp between the hours of
6:00 a.m. and noon. Between these hours this equipment is
restricted from operating. Other lawn and garden service work
not requiring the use of handheld and non-handheld spark-ig-
nition lawn and garden service equipment remains unrestricted
under these proposed rules. That is, electric or man-powered
lawn equipment may be utilized. It should be noted however that

the regulated types of lawn and garden service equipment are
banned from use during the hours specified regardless of how
they are being used.

The amount of NO
x
shifted will total 0.58 tpd. The non-road mo-

bile source category is one of the few sources of ozone-caus-
ing emissions that are not currently regulated. Federal con-
trols on handheld lawn and garden service equipment such as
cleaner-burning engines have been adopted, and will be phased
in beginning with the 2002 model year.

The California Air Resources Board (CARB) has stated that
"using a commercial chain saw-powered by a two-stroke en-
gine-for two hours produces the same amount of smog-forming
hydrocarbon emissions as driving ten 1996 cars about 250 miles
each." By shifting the hours of use for handheld and non-hand-
held spark-ignition lawn and garden service equipment until
after noon, NO

x
emissions from such lawn and garden equip-

ment will not mix in the atmosphere with other ozone-causing
compounds until later in the day. Ozone is formed through
chemical reactions between natural and man-made emissions
of VOC and NO

x
in the presence of sunlight. Higher ozone

levels occur most frequently on hot summer afternoons. The
critical time for the mixing of NO

x
and VOC is early in the day.

By delaying the release of NO
x
emissions from lawn and garden

service equipment until later in the day, production of ozone
will be stalled until optimum conditions no longer exist, thus
avoiding the production of higher levels of ozone.

The commission solicits comment on additional flexibilities re-
lating to rule content and implementation which have not been
addressed in this or other concurrent rulemakings. These flexi-
bilities may be available for both mobile and stationary sources.
Additional flexibilities may also be achieved through innovative
and/or emerging technology which may become available in the
future. Additional sources of funds for incentive programs may
become available to substitute for some of the measures consid-
ered here.

The commission is soliciting comments on alternative applica-
tions of this rule including: innovative uses of technology, such
as incentives to use ultra low emission engines; alternative use
restrictions, such as restricting use to every 10th day; and al-
ternative restrictions on commercial use versus residential use,
such as limiting the application of the rule to commercial services
(which could be at residential property) or activities at commer-
cial (versus residential) properties.

SECTION BY SECTION DISCUSSION

The new Division 6 is proposed regarding lawn and garden ser-
vice equipment operating restrictions.

The proposed new §114.452 establishes control requirements
for lawn and garden service equipment operating-use limitations.
The proposal restricts the operation by all persons of all handheld
or non-handheld lawn and garden service spark-ignition equip-
ment 25 hp and below, between the hours of 6:00 a.m. and noon,
during the time period between April 1 and October 31.

The proposed new §114.459 specifies the counties which are
subject to the new requirements. The affected counties include
all counties in the HGA nonattainment area, including Brazoria,
Chambers, Fort Bend, Galveston, Harris, Liberty, Montgomery,
and Waller Counties.

FISCAL NOTE AND COSTS TO STATE AND LOCAL GOVERN-
MENTS
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John Davis, Technical Specialist with Strategic Planning and Ap-
propriations, has determined that for the first five-year period the
proposed rules are in effect, there will be fiscal implications which
are not anticipated to be significant for units of state and local
government as a result of administration or enforcement of the
proposed rules.

The proposed rules would restrict the use of handheld and non-
handheld spark-ignition lawn and garden equipment, rated at 25
hp or less, from use between the hours of 6:00 a.m. and noon,
from April 1 through October 31. The restriction would apply
to lawn and garden equipment in the eight-county HGA ozone
nonattainment area. The proposed rules would become effec-
tive April 1, 2005. The proposed rules do not require additional
control equipment or new emission control technologies to be
applied to the affected lawn and garden equipment.

The commission is required to submit a new SIP revision by the
end of 2000 which will bring the HGA into attainment by 2007.
The rules proposed for HGA in this notice comprise one element
of the ozone Attainment Demonstration SIP for HGA. The pur-
pose of the proposed rules is for the HGA nonattainment area to
demonstrate attainment with the ozone NAAQS. The plan sets
forth a control strategy that provides emission reductions neces-
sary for attainment and maintenance of the national standards.

The commission estimates that units of state and local govern-
ment within the HGA ozone nonattainment area may have to
pay more to contract for landscape services if landscape busi-
nesses charge more for their services due to the proposed time
restrictions. Although the extent of the fiscal implications are not
known at this time, the commission anticipates that the potential
increased costs to units of state and local government as a result
of the proposed rules will not be significant.

PUBLIC BENEFIT AND COSTS

Mr. Davis also determined that for each year of the first five
years the proposed rules are in effect, the public benefit antic-
ipated from enforcement of and compliance with the proposed
rules will be a potential reduction in the formation of ozone by
delaying NO

x
emissions from lawn and garden equipment un-

til later in the day when optimum conditions for the formation of
ozone no longer exist, potentially improved air quality, and con-
tribution toward demonstration of attainment with the NAAQS for
ozone.

The proposed rules would restrict the use of handheld and non-
handheld spark-ignition lawn and garden equipment, rated at 25
hp or less, from use between the hours of 6:00 a.m. and noon,
from April 1 through October 31. The restriction would apply to
lawn and garden equipment in the HGA ozone nonattainment
area. The proposed rules would become effective April 1, 2005.
The proposed rules do not require additional control equipment
or new emission control technologies to be applied to the af-
fected lawn and garden equipment.

Persons within the HGA ozone nonattainment area that utilize
equipment affected by the proposed rules may experience ad-
verse fiscal implications in an amount that cannot be determined
at this time. Because the proposed rules do not require ad-
ditional control equipment or new technology, the commission
does not anticipate significant economic impacts to commercial
operators beyond the shift in work schedule and possible impli-
cations caused by potential work delays attributable to the pro-
posed rules. Delaying use of lawn and garden equipment until
after noon may require commercial operators to adjust their work
schedules and could cause extensions of projects or the need to

hire more employees and procure additional equipment to meet
business requirements. Private operators that utilize commercial
operators to perform lawn and garden related work may have to
pay more for the services.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

There will be fiscal implications, in an amount which cannot be
determined, which may have an adverse fiscal impact on small
or micro-businesses as a result of administration or enforcement
of the proposed rules.

The proposed rules would restrict the use of handheld and non-
handheld spark-ignition lawn and garden equipment, rated at 25
hp or less, from use between the hours of 6:00 a.m. and noon,
from April 1 through October 31. The restriction would apply to
lawn and garden equipment in the HGA ozone nonattainment
area. The proposed rules would become effective April 1, 2005.
The proposed rules do not require additional control equipment
or new emission control technologies to be applied to the af-
fected lawn and garden equipment.

Small or micro-businesses within the HGA ozone nonattainment
area that utilize equipment affected by the proposed rules may
experience adverse fiscal implications in an amount that can-
not be determined at this time. Because the proposed rules
do not require additional control equipment or new technology,
the commission does not anticipate significant economic impacts
to affected individuals and businesses beyond the shift in work
schedule and possible implications caused by potential work de-
lays attributable to the proposed amendments. Delaying use
of lawn and garden equipment until after noon may require af-
fected small or micro-businesses to adjust their work schedules
and could cause extensions of projects or the need to hire more
employees and procure additional equipment to meet business
requirements. Small or micro-businesses that utilize businesses
to perform lawn and garden related work may have to pay more
for the services.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking does not meet
the definition of a "major environmental rule" as defined in that
statute. "Major environmental rule" means a rule the specific
intent of which is to protect the environment or reduce risks to
human health from environmental exposure and that may ad-
versely affect in a material way the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of the state or a sector of the state. The
proposed rules to Chapter 114 are intended to protect the en-
vironment or reduce risks to human health from environmental
exposure to ozone and, although no estimates of cost are avail-
able at this time, the commission does not believe work delays
could affect a sector of the economy in a material way. The pro-
posed rules are intended to implement an operating-use restric-
tion program requiring that certain lawn and garden equipment
be restricted from use between the hours of 6:00 a.m. and noon,
April 1 through October 31. This program is part of the strategy
to reduce the formation of ozone by delaying NO

x
emissions from

lawn and garden equipment until later in the day when optimum
conditions for the formation of ozone no longer exist. The pro-
gram was developed for the HGA ozone nonattainment area to
be able to demonstrate attainment with the ozone NAAQS. The
commission does not believe that the businesses that provide
lawn and garden services comprise a sector of the economy, nor
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does the commission believe that the rules will adversely affect
in a material way, the economy, productivity, competition, jobs,
the environment, or the public health and safety of the state or a
sector of the state.

Provisions of 42 USC, §7410, require states to adopt a SIP which
provides for "implementation, maintenance, and enforcement"
of the primary NAAQS in each air quality control region of the
state. While §7410 does not require specific programs, meth-
ods, or reductions in order to meet the standard, state SIPs must
include "enforceable emission limitations and other control mea-
sures, means or techniques (including economic incentives such
as fees, marketable permits, and auctions of emissions rights),
as well as schedules and timetables for compliance as may be
necessary or appropriate to meet the applicable requirements
of this chapter," (meaning Chapter 85, Air Pollution Prevention
and Control). It is true that 42 USC does require some spe-
cific measures for SIP purposes, like the inspection and mainte-
nance program, but those programs are the exception, not the
rule, in the SIP structure of 42 USC. The provisions of 42 USC
recognize that states are in the best position to determine what
programs and controls are necessary or appropriate in order to
meet the NAAQS. This flexibility allows states, affected industry,
and the public, to collaborate on the best methods for attaining
the NAAQS for the specific regions in the state. Even though
42 USC allows states to develop their own programs, this flex-
ibility does not relieve a state from developing a program that
meets the requirements of §7410. Thus, while specific measures
are not generally required, the emission reductions are required.
States are not free to ignore the requirements of §7410 and must
develop programs to assure that the nonattainment areas of the
state will be brought into attainment on schedule.

The requirement to provide a fiscal analysis of proposed regu-
lations in the Texas Government Code was amended by Senate
Bill 633 (SB 633) during the 75th Legislative Session, 1999. The
intent of SB 633 was to require agencies to conduct a regulatory
impact analysis (RIA) of extraordinary rules. These are identified
in the statutory language as major environmental rules that will
have a material adverse impact and will exceed a requirement
of state law, federal law, or a delegated federal program, or are
adopted solely under the general powers of the agency. With
the understanding that this requirement would seldom apply, the
commission provided a cost estimate for SB 633 that concluded
"based on an assessment of rules adopted by the agency in the
past, it is not anticipated that the bill will have significant fiscal
implications for the agency due to its limited application." The
commission also noted that the number of rules that would re-
quire assessment under the provisions of the bill was not large.
This conclusion was based, in part, on the criteria set forth in the
bill that exempted proposed rules from the full analysis unless
the rule was a major environmental rule that exceeds a federal
law. As previously discussed, 42 USC does not require specific
programs, methods, or reductions in order to meet the NAAQS;
thus, states must develop programs for each nonattainment area
to ensure that area will meet the attainment deadlines. Because
of the ongoing need to address nonattainment issues, the com-
mission routinely proposes and adopts SIP rules. The legisla-
ture is presumed to understand this federal scheme. If each rule
proposed for inclusion in the SIP was considered to be a major
environmental rule that exceeds federal law, then every SIP rule
would require the full RIA contemplated by SB 633. This con-
clusion is inconsistent with the conclusions reached by the com-
mission in its cost estimate and by the Legislative Budget Board
(LBB) in its fiscal notes. Since the legislature is presumed to

understand the fiscal impacts of the bills it passes, and that pre-
sumption is based on information provided by state agencies and
the LBB, the commission believes that the intent of SB 633 was
only to require the full RIA for rules that are extraordinary in na-
ture. While the SIP rules will have a broad impact, that impact
is no greater than is necessary or appropriate to meet the re-
quirements of the FCAA. For these reasons, rules proposed for
inclusion in the SIP fall under the exception in Texas Government
Code, §2001.0225(a), because they are required by federal law.
The commission performed photochemical grid modeling which
predicts that NO

x
emission reductions, such as those required

by these rules, will result in reductions in ozone formation in the
HGA ozone nonattainment area. This rulemaking does not ex-
ceed an express requirement of state law. This rulemaking is
intended to obtain NO

x
emission reductions which will result in

reductions in ozone formation in the HGA ozone nonattainment
area and help bring HGA into compliance with the air quality
standards established under federal law as NAAQS for ozone.
The rulemaking does not exceed a standard set by federal law,
exceed an express requirement of state law (unless specifically
required by federal law), or exceed a requirement of a delegation
agreement. The rulemaking was not developed solely under the
general powers of the agency, but was specifically developed
to meet the NAAQS established under federal law and autho-
rized under Texas Clean Air Act (TCAA), §§382.011, 382.012,
382.017, 382.019, and 382.039.

The commission invites public comment on the draft regulatory
impact analysis.

TAKINGS IMPACT ASSESSMENT

The commission prepared a takings impact assessment for
these rules in accordance with Texas Government Code,
§2007.043. The following is a summary of that assessment.
The specific purpose of the rulemaking action is to establish
a lawn and garden service equipment operating-use limitation
to delay NO

x
emissions that lead to high levels of ground-level

ozone production. This proposed rulemaking will act as an air
pollution control strategy to reduce NO

x
emissions necessary

for the eight counties included in the HGA ozone nonattainment
area to be able to demonstrate attainment with the ozone
NAAQS. The proposed affected area consists of the eight
counties contained in the HGA CMSA. Promulgation and
enforcement of the proposed rules will not burden private,
real property as it only regulates handheld and non-handheld
spark-ignition lawn and garden equipment rated at 25 hp or
less. Although the proposed rules do not directly prevent a
nuisance, prevent an immediate threat to life or property, or
prevent a real and substantial threat to public health and safety,
the proposed rules partially fulfill a federal mandate under 42
USC, §7410. Specifically, the emissions limitations and delays
within this proposal were developed in order to meet the ozone
NAAQS set by the EPA under 42 USC, §7409. States are
primarily responsible for ensuring attainment and maintenance
of the NAAQS, once the EPA has established them. Under 42
USC, §7410 and related provisions, states must submit, for EPA
approval, SIPs that provide for the attainment and maintenance
of NAAQS through control programs directed to sources of
the pollutants involved. Therefore, the purpose of the rule
proposal is to implement a lawn and garden service equipment
operating-use limitation necessary for the HGA nonattainment
area to meet the air quality standards established under federal
law as NAAQS. Consequently, the exemption which also applies
to these proposed rules is that of an action reasonably taken to
fulfill an obligation mandated by federal law. For the reasons
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stated, these proposed rules will not constitute a takings under
the Texas Government Code, Chapter 2007.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission determined that the proposed rulemaking re-
lates to an action or actions subject to the Texas Coastal Man-
agement Program (CMP) in accordance with the Coastal Coordi-
nation Act of 1991, as amended (Texas Natural Resources Code,
§§33.201 et seq.), and the commission rules in 30 TAC Chapter
281, Subchapter B, concerning Consistency with the CMP. As
required by 30 TAC §281.45(a)(3) and 31 TAC §505.11(b)(2), re-
lating to actions and rules subject to the CMP, commission rules
governing air pollutant emissions must be consistent with the ap-
plicable goals and policies of the CMP. The commission reviewed
this action for consistency with the CMP goals and policies in
accordance with the rules of the Coastal Coordination Council,
and determined that the action is consistent with the applicable
CMP goals and policies. The CMP goal applicable to this rule-
making action is the goal to protect, preserve, and enhance the
diversity, quality, quantity, functions, and values of coastal natu-
ral resource areas (31 TAC §501.12(1)). No new sources of air
contaminants will be authorized and NO

x
air emissions will be re-

duced as a result of these rules. The CMP policy applicable to
this rulemaking action is the policy that commission rules com-
ply with regulations in 40 Code of Federal Regulations (CFR),
to protect and enhance air quality in the coastal area (31 TAC
§501.14(q)). This rulemaking action complies with 40 CFR 50,
National Primary and Secondary Ambient Air Quality Standards,
and 40 CFR 51, Requirements for Preparation, Adoption, and
Submittal Of Implementation Plans. Therefore, in compliance
with 31 TAC §505.22(e), this rulemaking action is consistent with
CMP goals and policies.

Interested persons may submit comments on the consistency
of the proposed rules with the CMP during the public comment
period.

ANNOUNCEMENT OF HEARINGS

The commission will hold public hearings on this proposal at the
following times and locations: September 18, 2000, 10:00 a.m.,
Lone Star Convention Center, 9055 Airport Road (FM 1484),
Conroe; September 18, 2000, 7:00 p.m., Lake Jackson Civic
Center, 333 Highway 332 East, Lake Jackson; September 19,
2000, 10:00 a.m. and 7:00 p.m., George Brown Convention
Center, 1001 Avenida de Las Americas, Houston; September
20, 2000, 9:00 a.m., VFW Hall, 6202 George Bush Drive, Katy;
September 20, 2000, 6:00 p.m., East Harris County Community
Center, 7340 Spencer, Pasadena; September 21, 2000, 10:00
a.m., Southeast Texas Regional Airport Media Room, 6000 Air-
line Drive, Beaumont; September 21, 2000, 2:00 p.m., Amar-
illo City Commission Chambers, City Hall, 509 East 7th Avenue,
Amarillo; September 21, 2000, 6:00 p.m., Charles T. Doyle Con-
vention Center, 21st Street at Phoenix Lane, Texas City; Septem-
ber 22, 2000, 10:00 a.m., Dayton High School, 2nd Floor Lec-
ture Room, 3200 North Cleveland Street, Dayton; September 22,
2000, 11:00 a.m., El Paso City Council Chambers, 2 Civic Cen-
ter Plaza, 2nd Floor, El Paso; September 22, 2000, 2:00 p.m.,
North Central Texas Council of Governments, 2nd Floor Board
Room, 616 Six Flags Drive, Suite 200, Arlington; and Septem-
ber 25, 2000, 10:00 a.m., Texas Natural Resource Conservation
Commission, 12100 North I-35, Building E, Room 201S, Austin.
The hearings are structured for the receipt of oral or written com-
ments by interested persons. Registration will begin one hour
prior to each hearing. Individuals may present oral statements

when called upon in order of registration. A four-minute time limit
will be established at each hearing to assure that enough time is
allowed for every interested person to speak. Open discussion
will not occur during each hearing; however, agency staff mem-
bers will be available to discuss the proposal one hour before
each hearing, and will answer questions before and after each
hearing.

Persons with disabilities who have special communication or
other accommodation needs, who are planning to attend a
hearing, should contact the Office of Environmental Policy,
Analysis, and Assessment at (512) 239-4900. Requests should
be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Written comments may be submitted to Heather Evans, Office
of Environmental Policy, Analysis, and Assessment, MC 206,
P.O. Box 13087, Austin, Texas 78711-3087, faxed to (512) 239-
4808, or emailed to siprules@tnrcc.state.tx.us. All comments
should reference Rule Log Number 2000-011O-114-AI. Com-
ments must be received by 5:00 p.m., September 25, 2000. For
further information, please contact Roland Castaneda at (512)
239-0774, or Alan Henderson at (512) 239-1510.

STATUTORY AUTHORITY

The new sections are proposed under the Texas Water Code
(TWC), §5.103, which authorizes the commission to adopt
rules necessary to carry out its powers and duties under the
TWC, and under the Texas Health and Safety Code, TCAA,
§382.017, which provides the commission the authority to adopt
rules consistent with the policy and purposes of the TCAA. The
new sections are also proposed under TCAA, §382.011, which
authorizes the commission to control the quality of the state’s
air;§382.012, which authorizes the commission to prepare
and develop a general, comprehensive plan for the control of
the state’s air; §382.019, which authorizes the commission
to adopt rules to control and reduce emissions from engines
used to propel land vehicles; and §382.039, which authorizes
the commission to develop and implement programs and other
measures necessary to demonstrate attainment and protect the
public from exposure to hazardous air contaminants from motor
vehicles.

The proposed new sections implement TCAA, §382.002, relating
to Policy and Purpose; §382.011, relating to General Powers and
Duties; §382.012, relating to State Air Control Plan; §382.019,
relating to Methods Used to Control and Reduce Emissions from
Land Vehicles; and §382.039, relating to Attainment Program.

§114.452. Control Requirements.

No person shall start or operate any handheld or non-handheld, spark-
ignition lawn and garden serviceequipment, of 25 horsepower and be-
low, between the hours of 6:00 a.m. and noon, during the time period
between April 1 through October 31, in the counties listed in §114.459
of this title (relating to Affected Counties and Compliance Dates).

§114.459. Affected Counties and Compliance Dates.

Effective April 1, 2005, persons in the following counties shall be in
compliance with §114.452 of this title (relating to Control Require-
ments). TheseincludeBrazoria, Chambers, Fort Bend, Galveston, Har-
ris, Liberty, Montgomery, and Waller Counties in the Houston/Galve-
ston ozone nonattainment area.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005627
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
DIVISION 7. HOUSTON/GALVESTON
AIRPORT GROUND SUPPORT EQUIPMENT
30 TAC §§114.460, 114.462, 114.466, 114.469

The Texas Natural Resource Conservation Commission (com-
mission) proposes new §114.460, Definitions; §114.462, Con-
trol Requirements; §114.466, Reporting and Recordkeeping Re-
quirements; and §114.469, Affected Counties and Compliance
Schedules. The commission proposes these new sections in
Chapter 114, Control of Air Pollution from Motor Vehicles; Sub-
chapter I, Non-Road Engines; new Division 7, Houston/Galve-
ston Airport Ground Support Equipment; and corresponding re-
visions to the state implementation plan (SIP) in order to con-
trol ground-level ozone in the Houston/Galveston (HGA) ozone
nonattainment area through the reduction of nitrogen oxide (NO

x
)

emissions from airport ground support equipment (GSE).

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

The HGA ozone nonattainment area is classified as Severe-17
under the Federal Clean Air Act (FCAA) Amendments of 1990
(42 United States Code (USC), §§7401 et seq.), and therefore
is required to attain the one-hour ozone standard of 0.12 parts
per million (ppm) by November 15, 2007. The HGA area, de-
fined by Brazoria, Chambers, Fort Bend, Galveston, Harris, Lib-
erty, Montgomery, and Waller Counties, has been working to de-
velop a demonstration of attainment in accordance with 42 USC,
§7410. On January 4, 1995, the state submitted the first of its
Post-1996 SIP revisions for HGA.

The January 1995 SIP consisted of urban airshed model (UAM)
modeling for 1988 and 1990 base-case episodes, adopted rules
to achieve a 9% rate-of-progress (ROP) reduction in volatile or-
ganic compounds (VOC), and a commitment schedule for the
remaining ROP and attainment demonstration elements. At the
same time, but in a separate action, the State of Texas filed for
the temporary NO

x
waiver allowed by 42 USC, §7511a(f). The

January 1995 SIP and the NO
x
waiver were based on early base-

case episodes which marginally exhibited model performance
in accordance with the United States Environmental Protection
Agency (EPA) modeling performance standards, but which had
a limited data set as inputs to the model. In 1993 and 1994, the
commission was engaged in an intensive data-gathering exer-
cise known as the COAST study. The state believed that the en-
hanced emissions inventory, expanded ambient air quality and
meteorological monitoring, and other elements would provide
a more robust data set for modeling and other analysis, which
would lead to modeling results that the commission could use to
better understand the nature of the ozone air quality problem in
the HGA area.

Around the same time as the 1995 submittal, EPA policy regard-
ing SIP elements and timelines went through changes. Two na-
tional programs in particular resulted in changing deadlines and
requirements. The first of these programs was the Ozone Trans-
port Assessment Group. This group grew out of a March 2, 1995,
memo from Mary Nichols, former EPA Assistant Administrator for
Air and Radiation, that allowed states to postpone completion of
their attainment demonstrations until an assessment of the role
of transported ozone and precursors had been completed for the
eastern half of the nation, including the eastern portion of Texas.
Texas participated in this study, and it has been concluded that
Texas does not significantly contribute to ozone exceedances in
the Northeastern United States. The other major national initia-
tive that has impacted the SIP planning process is the revisions
to the national ambient air quality standard (NAAQS) for ozone.
The EPA promulgated a final rule on July 18, 1997, changing
the ozone standard to an eight-hour standard of 0.08 ppm. In
November 1996, concurrent with the proposal of the standards,
the EPA proposed an interim implementation plan (IIP) that it
believed would help areas like HGA transition from the old to the
new standard. In an attempt to avoid a significant delay in plan-
ning activities, Texas began to follow this guidance, and read-
justed its modeling and SIP development timelines accordingly.
When the new standard was published, the EPA decided not to
publish the IIP, and instead stated that, for areas currently ex-
ceeding the one-hour ozone standard, that standard would con-
tinue to apply until it is attained. The FCAA requires that HGA
attain the standard by November 15, 2007.

The EPA issued revised draft guidance for areas such as HGA
that do not attain the one-hour ozone standard. The commis-
sion adopted on May 6, 1998, and submitted to the EPA on May
19, 1998, a revision to the HGA SIP which contained the follow-
ing elements in response to the EPA’s guidance: UAM modeling
based on emissions projected from a 1993 baseline out to the
2007 attainment date; an estimate of the level of VOC and NO

x

reductions necessary to achieve the one-hour ozone standard by
2007; a list of control strategies that the state could implement
to attain the one-hour ozone standard; a schedule for complet-
ing the other required elements of the attainment demonstration;
a revision to the Post-1996 9% ROP SIP that remedied a defi-
ciency that the EPA believed made the previous version of that
SIP unapprovable; and evidence that all measures and regula-
tions required by Subpart 2 of Title I of the FCAA to control ozone
and its precursors have been adopted and implemented, or are
on an expeditious schedule to be adopted and implemented.

In November 1998, the SIP revision submitted to the EPA in
May 1998 became complete by operation of law. However, the
EPA stated that it could not approve the SIP until specific control
strategies were modeled in the attainment demonstration. The
EPA specified a submittal date of November 15, 1999, for this
modeling. In a letter to the EPA dated January 5, 1999, the state
committed to model two strategies showing attainment.

As the HGA modeling protocol evolved, the state eventually se-
lected and modeled seven basic modeling scenarios. As part
of this process, a group of HGA stakeholders worked closely
with commission staff to identify local control strategies for the
modeling. Some of the scenarios for which the stakeholders re-
quested evaluation included options such as California-type fuel
and vehicle programs as well as an acceleration simulation mode
equivalent motor vehicle inspection and maintenance program.
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Other scenarios incorporated the estimated reductions in emis-
sions that were expected to be achieved throughout the mod-
eling domain as a result of the implementation of several vol-
untary and mandatory statewide programs adopted or planned
independently of the SIP. It should be made clear that the com-
mission did not propose that any of these strategies be included
in the ultimate control strategy submitted to the EPA in 2000. The
need for and effectiveness of any controls which may be imple-
mented outside the HGA eight-county area will be evaluated on
a county-by-county basis.

The SIP revision was adopted by the commission on October
27, 1999, submitted to the EPA by November 15, 1999, and
contained the following elements: photochemical modeling of
potential specific control strategies for attainment of the one-
hour ozone standard in the HGA area by the attainment date
of November 15, 2007; an analysis of seven specific modeling
scenarios reflecting various combinations of federal, state, and
local controls in HGA (additional scenarios H1 and H2 build upon
Scenario VIf); identification of the level of reductions of VOC and
NO

x
necessary to attain the one-hour ozone standard by 2007;

a 2007 mobile source budget for transportation conformity; iden-
tification of specific source categories which, if controlled, could
result in sufficient VOC and/or NO

x
reductions to attain the stan-

dard; a schedule committing to submit by April 2000 an enforce-
able commitment to conduct a mid-course review; and a sched-
ule committing to submit modeling and adopted rules in support
of the attainment demonstration by December 2000.

The April 19, 2000, SIP revision for HGA contained the following
enforceable commitments by the state: to quantify the shortfall
of NO

x
reductions needed for attainment; to list and quantify po-

tential control measures to meet the shortfall of NO
x
reductions

needed for attainment; to adopt the majority of the necessary
rules for the HGA attainment demonstration by December 31,
2000, and to adopt the rest of the shortfall rules as expeditiously
as practical, but no later than July 31, 2001; to submit a Post-99
ROP plan by December 31, 2000; to perform a mid-course re-
view by May 1, 2004; and to perform modeling of mobile source
emissions using the EPA mobile source emissions model (MO-
BILE6), to revise the on-road mobile source budget as needed,
and to submit the revised budget within 24 months of the model’s
release. In addition, if a conformity analysis is to be performed
between 12 months and 24 months after the MOBILE6 release,
the state will revise the motor vehicle emissions budget (MVEB)
so that the conformity analysis and the SIP MVEB are calculated
on the same basis.

In order for the state to have an approvable attainment demon-
stration, EPA has indicated that the state must adopt those
strategies modeled in the November submittal and then adopt
sufficient controls to close the remaining gap in NO

x
emissions.

The modeling included in this proposal indicates a gap of an ad-
ditional 77.98 tons per day (tpd) of NO

x
reductions is necessary

for an approvable attainment demonstration. The commission
estimates that this measure will achieve a minimum of 5.09
tpd of NO

x
equivalent reductions and is therefore a necessary

measure to consider for closing the gap and successfully
demonstrating attainment.

The emission reduction requirements included as part of this
SIP revision represent substantial, intensive efforts on the part of
stakeholder coalitions in the HGA area. These coalitions, involv-
ing local governmental entities, elected officials, environmental

groups, industry, consultants, and the public, as well as the com-
mission and the EPA, have worked diligently to identify and quan-
tify potential control strategy measures for the HGA attainment
demonstration. Local officials from the HGA area have formally
submitted a resolution to the commission, requesting the inclu-
sion of many specific emission reduction strategies.

The current SIP revision contains rules, enforceable commit-
ments, and photochemical modeling analyses in support of the
HGA ozone attainment demonstration. In addition, this SIP con-
tains Post-1999 ROP plans for the milestone years 2002 and
2005, and for the attainment year 2007. The SIP also con-
tains enforceable commitments to implement further measures,
if needed, in support of the HGA attainment demonstration, as
well as a commitment to perform and submit a mid-course re-
view.

The HGA ozone nonattainment area will need to ultimately
reduce NO

x
more than 750 tpd to reach attainment with the

one-hour standard. In addition, a VOC reduction of about
25% will have to be achieved. Adoption of these airport GSE
rules will contribute to the attainment and maintenance of the
one-hour ozone standard in the HGA area. An airport GSE
program should also contribute to a successful demonstration
of transportation conformity in the HGA area.

Airport GSE rules were adopted by the commission for the Dal-
las/Fort Worth (DFW) nonattainment area on April 19, 2000.
This rulemaking action proposes identical requirements applied
to the eight-county HGA ozone nonattainment area and are nec-
essary for the area to be able to demonstrate attainment with the
ozone NAAQS.

Airport GSE is used from the moment an aircraft lands, until the
aircraft takes off. Airport GSE is comprised of a variety of vehi-
cles and equipment necessary to service aircraft during ground-
based operations, including cargo loading and unloading, pas-
senger loading and unloading, potable water storage, lavatory
waste tank drainage, aircraft refueling, engine and fuselage ex-
amination and maintenance, and food and beverage catering.
Airlines employ specially designed GSE to support all these op-
erations. Moreover, electrical power and conditioned air are gen-
erally required during aircraft operations at the terminal gate to
provide comfort and safety for the passengers and crew. These
services are often provided by the terminal facility, however many
times these services are provided by GSE. Airport GSE includes,
but is not limited to, aircraft pushback tugs, baggage and cargo
tugs, carts, forklifts, lifts, ground power units, air conditioning
units, air start units, and belt loaders. Electric-powered versions
of baggage tugs and belt loaders, which represent about a third
of all GSE, are available and in use. Electric-powered versions
of aircraft pushback tugs, air start units, air conditioning units,
forklifts, lifts, ground power units, and other specialty GSE are
also available in the marketplace.

The initial purchase cost of electric-powered GSE is typically
higher than diesel-powered and gasoline-powered GSE. A re-
cent report by the EPA, Technical Support for Development of
Airport Ground Support Equipment Emission Reductions (EPA
420-R-99-007, May 1999), estimated that the cost of an electric
baggage tractor would be $30,000, while the gasoline-powered
version would be $17,000, and the diesel-powered version would
be $22,000. However, electricity is such a less expensive power
source than fossil fuels, that the savings in the cost of fuel will
offset the increased electric GSE purchase price in two to three
years. Additionally, the existing rules allow the GSE owner or
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operator to reduce emissions from the GSE fleet or in the nonat-
tainment area by any means available. The owners and opera-
tors may also use the commission emission banking program to
meet their emission reduction requirements. That is, an owner or
operator may meet emission control requirements of this chap-
ter, in whole or in part, by obtaining emission reduction cred-
its (ERCs), mobile emission reduction credits (MERCs), discrete
emission reduction credit (DERCs), or mobile discrete emission
reduction credit (MDERCs) in accordance with this section and
30 TAC Chapter 101 (General Air Rules), §101.29 (Emission
Credit Banking and Trading). In a concurrent rulemaking (rule
log number 1998-089-101-AI), the emission credit banking and
trading rules are being moved to Chapter 101, Subchapter H
(Emissions Banking and Trading), Division 1 (Emission Credit
Banking and Trading) and Division 4 (Discrete Emission Credit
Banking and Trading).

The majority of GSE engines are "uncontrolled" from an emis-
sion perspective, because they have not been designed for low
emissions. Therefore, GSE emits significant amounts of VOC
and NO

x
. The EPA report (420-R-99-007) states that GSE is

responsible for 15%-20% of airport-related NO
x

and 10%-15%
of airport-related VOC. The replacement of internal combustion
engine-powered GSE with low-or zero-emission GSE at the air-
ports where this equipment is used will reduce the VOC and NO

x

emissions from this source category. These NO
x
emissions will

be reduced by at least 90%, thus leading to 5.09 tpd of NO
x
emis-

sion reductions.

The commission solicits comment on additional flexibilities re-
lating to rule content and implementation which have not been
addressed in this or other concurrent rulemakings. These flexi-
bilities may be available for both mobile and stationary sources.
Additional flexibilities may also be achieved through innovative
and/or emerging technology which may become available in the
future. Additional sources of funds for incentive programs may
become available to substitute for some of the measures consid-
ered here.

SECTION-BY-SECTION DISCUSSION

Rules regarding airport GSE were adopted for the DFW ozone
nonattainment area on April 19, 2000. These rules were
adopted in Chapter 114, Subchapter I, Division 1, §114.400,
Definitions; §114.402, Control Requirements; §114.406, Re-
porting and Recordkeeping Requirements; and §114.409,
Affected Counties. This rulemaking action proposes identical
requirements in Subchapter I, Division 7 which would apply to
the eight-county HGA ozone nonattainment area.

The proposed new §114.460 includes definitions for air carrier,
air carrier operations, ground support equipment, ground sup-
port equipment fleet, GSE average emission factor, and subject
airport.

The proposed new §114.462(a), explains that affected owners
and operators of GSE must demonstrate a NO

x
emissions re-

duction which is equal to or greater than the percentages of NO
x

emissions attributable to the GSE fleet during the 1996 calen-
der year. These reductions must be made in accordance with
the following schedule: 20% reduction by December 31, 2003;
50% reduction by December 31 2004; and 90% reduction by De-
cember 31, 2005. Subsection (b) pertains to those fleets which
were not in operation in 1996. Using the emission factors from
§114.460(6), the owner and/or operator of the fleet must demon-
strate the following NO

x
emission reductions: 20% reduction by

December 31, 2003, or December 31 of the first year of opera-
tion, whichever is later; 50% reduction by December 31, 2004,
or December 31 of the third year of operation, whichever is later;
and 90% reduction by December 31, 2005, or December 31 of
the third year of operation, whichever is later instead of electrify-
ing the fleet. This demonstration will be accomplished by multi-
plying the appropriate emission factor by the number of non-elec-
tric GSE units on hand at the end of one year of operation. The
new §114.462(c) applies to airports which become subject to
the rule after the effective date. Owners or operators of GSE
at these airports must comply with the emission reduction re-
quirements of §114.462(a) or (b), whichever is applicable. How-
ever, the owner or operator of GSE may comply with the 20%
reduction on December 31, 2003, or December 31 of the year
an airport becomes a subject airport; with the 50% reduction
on December 31, 2004, or the year after the airport becomes a
subject airport; and with the 90% reduction on 2005, or the sec-
ond year after the airport becomes a subject airport. Because
it takes a three-year average to become a subject airport, these
fleet operators will have at least a three-year lead time before
reductions are required. The commission required 90% instead
of 100% reduction for these alternative compliance measures,
because availability of electric equipment cannot be considered
as it can in subsection (g) of this section. The commission an-
ticipates that fleets complying with subsection (g) will be able
to demonstrate that some of their equipment is not available in
electric power and so they would not actually achieve a 100%
reduction in emissions. The 90% is intended to approximate this
difference.

The proposed new §114.462(d) allows the commission to better
enforce the rule by providing that each entity that chooses not
to fully electrify its fleet shall submit a plan to the commission by
May 1, 2003, or the first May 1st following operation at a sub-
ject airport. This plan shall list each GSE unit, its horsepower
rating, its emission factor, the total actual annual emissions for
each unit in existence in 1996, and provide for the implementa-
tion of emission reduction measures to achieve NO

x
emissions in

the amount required by §114.462(a), (b), (c), and (e). To provide
alternate means of compliance while still achieving emission re-
ductions, the plan may include emission reductions measures
which are applied to the GSE fleet itself, and measures which
have been achieved elsewhere in the nonattainment area if those
measures would be creditable under the commission emissions
banking program as defined in 30 TAC §101.29. This plan must
be approved by the executive director and the EPA, and should
be revised as needed to accurately reflect the compliance plan.
New subsection (e) ensures emission reductions for growth af-
ter 1996, specifying that beginning December 31, 2004, owners
and operators of GSE subject to §114.462(a), (b), or (c) must
demonstrate that their non-electric GSE units added to the fleet
after December 31, 1996, or after the first year of being sub-
ject to the rule, are offset by 90%. Subsection (f) states that the
requirements of any enforceable agreement between the EPA,
the United States Department of Transportation, and the GSE
owners/operators may be included in a plan submitted under
§114.462(d).

The proposed new §114.462(g) states that in lieu of compliance
with §114.462(a)-(e) an owner or operator of GSE at a subject
airport may ensure that the fleet is 100% electric powered by
May 1, 2005, or three years after the airport becomes a subject
airport. Additionally, §114.462(g) states that for any GSE unit not
available for purchase or conversion to electric power, an owner
or operator of GSE may meet the requirements of this subsection
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if it can be shown that the lowest emitting equipment is being
used, subject to approval by the executive director and the EPA.

The proposed new §114.466(a) requires that owners or opera-
tors subject to §114.462 submit annual GSE fleet reports to be
submitted to the executive director. Subsection (b) requires them
to maintain copies of the submitted reports for a minimum of
three years. For convenience, the commission will permit these
reports to be kept in hard-copy or electronic form.

The proposed new §114.469 identifies the counties subject to
these rules as being Brazoria, Chambers, Fort Bend, Galveston,
Harris, Liberty, Montgomery, and Waller Counties. These coun-
ties make up the HGA ozone nonattainment area.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

John Davis, Technical Specialist with Strategic Planning and Ap-
propriations, determined that for the first five-year period these
proposed rules are in effect there will be no significant fiscal im-
plications for units of state and local government as a result of
administration or enforcement of the rules. The airlines and busi-
nesses that serve the George Bush Intercontinental, William P.
Hobby, and Ellington Airports in Harris County will probably in-
cur relatively high costs for the first five-year period of the pro-
posed rules due to the purchase/lease of cleaner operating GSE
needed to meet reduced emission requirements at subject air-
ports; however, those initial costs will be offset by reduced main-
tenance and fuel costs over time (especially in the case of elec-
tric-powered GSE).

The proposed rules will require airports in the eight-county HGA
nonattainment area to comply with requirements identical to the
existing GSE emission reduction requirements operated at air-
ports in the DFW area. Affected airports are those with 100 or
greater air carrier operations per year (excluding general avia-
tion operations, non-fixed wing operations, and military opera-
tions), averaged over a three-year period. Owners or operators
of GSE subject to this section at the time of the effective date
must demonstrate the following emission reductions based on
1996 NO

x
emissions levels: 20% reduction by December 31,

2003; 50% reduction by December 31, 2004; and 90% reduc-
tion by December 31, 2005. Owners or operators of GSE not in
operation in 1996 at an airport which is a subject airport by the
effective date of this rule must demonstrate a reduction of NO

x

emissions which is equal to or greater than the following percent-
ages: 20% reduction by December 31, 2003, or December 31 of
the first year of operation, whichever is later; 50% reduction by
December 31, 2004, or December 31 of the second year of op-
eration, whichever is later; and 90% reduction by December 31,
2005, or December 31 of the third year of operation, whichever
is later. Owners and operators of affected GSE will also be re-
quired to submit annual GSE fleet reports to the commission.
The reporting is designed to demonstrate compliance with the
implementation schedule. This air pollution control program is
part of the strategy to reduce NO

x
emissions necessary for the

counties included in the HGA nonattainment area to be able to
demonstrate attainment with the ozone NAAQS.

The City of Houston, which owns and operates the three affected
airports, will be affected if they own or operate GSE. Additionally,
there may be costs to the city related to the possible addition or
retrofitting of infrastructure which accommodate alternative-fu-
eled GSE at the affected airports. Infrastructure costs for full
electrification of GSE at the four affected airports in the DFW
area have been estimated by the Air Transport Association to be

approximately $70 million. Presumably estimates for Houston
could be similar. Actual infrastructure costs are expected to be
lower depending upon the compliance options chosen. The City
of Houston could pass some or all of these costs on to its ten-
ants at the airports. The local air pollution control agency having
jurisdiction in the area may request reports relating to §114.406
as well. There are no significant fiscal implications anticipated
for the City of Houston or other units of state and local govern-
ment as a result of administration of the proposed rules, except
as mentioned in the previous paragraphs.

PUBLIC BENEFIT AND COSTS

Mr. Davis also determined that for each year of the first five years
the proposed rules are in effect, the public benefit anticipated
from enforcement of and compliance with the proposed rules
will be the potential reduction in NO

x
emissions from affected air-

ports, potentially improved air quality, and contribution toward
demonstration of attainment with the ozone NAAQS within the
HGA nonattainment area.

Although GSE owners and operators have a number of options
to reduce NO

x
emission levels, because 100% electrification of

the GSE fleets provides the greatest degree of emissions reduc-
tions and long-term cost effectiveness, this portion of the pre-
amble analyzes the potential cost of GSE electrification at the
George Bush Intercontinental, William P. Hobby, and Ellington
Airports. The commission anticipates that GSE owners or op-
erators subject to the proposed rules will incur relatively signif-
icant costs in the short term to purchase or lease electric-pow-
ered GSE due to the fact that electric-powered GSE is more ex-
pensive to purchase relative to fossil-fueled GSE. However, with
electric-powered GSE the avoided cost of purchasing fossil fu-
els and lower maintenance costs are expected to offset the ad-
ditional purchase/lease costs over time. The commission esti-
mates that the savings achieved from the avoided cost for fossil
fuels over the life cycle of the equipment will offset the incremen-
tal purchase cost of the electric-powered GSE.

At George Bush Intercontinental Airport, the following airlines will
be affected: AeroMexico, American, America West, British Air-
ways, Canadian Airlines, Continental, Delta, Northwest, TWA,
United, US Airways, Atlantic Southeast, Lufthansa, Sun Coun-
try, KLM Royal Dutch, Comair, Air France, Air Canada, TACA,
Federal Express, BAX Global, Aeromexpress, American Inter-
national, and Trans World Airlines. At William P. Hobby Airport,
AirTran, American, Atlantic Southeast, Continental, Delta, North-
west, and Comair will be affected. At Ellington Airport, United
Postal Service will be affected. Other businesses at the three af-
fected airports that support airline operations and use GSE will
also be required to adhere to the GSE NO

x
emission reduction

requirements found in these rules. Tenant entities at the affected
airports could be affected by infrastructure costs detailed in the
Fiscal Note: Cost to State and Local Government section of this
preamble.

The EPA report (420-R-99-007), indicates the cost savings for
electric-powered GSE, initial purchase costs for electric GSE are
high relative to their fossil-fueled counterparts. The cost pre-
mium is almost entirely associated with the required battery pack
and recharger. Table I, Life Cycle Costs for Baggage Tractors,
presents a comparison of electric baggage tractor initial costs
relative to those of fossil-fueled GSE. As indicated, the cost pre-
mium ranges from about $8,000 relative to a diesel-powered
tractor, to about $13,000 relative to a gasoline-powered tractor.
These purchase price premiums are augmented by periodic bat-
tery replacement requirements (at about $4,500 every five to six
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years) that are two to four times higher on a life cycle basis than
corresponding fossil fuel engine rebuild or replacement costs.
However, these cost premiums are counterbalanced by a sub-
stantial reduction in fuel costs. Electric GSE use no fuel during
idle periods and such periods can comprise as much as 50%
of typical GSE operation. Using an estimated electricity cost of
$.045 per kilowatt-hour, the overall fuel savings associated with
high-use GSE operations, such as baggage tractors, can range
from $2,500 per year relative to diesel equipment to over $6,000
per year relative to gasoline and compressed natural gas equip-
ment. While lower-use GSE fuel cost savings will be smaller, it
is clear that fuel savings alone can offset the entire electric GSE
purchase price premium in two to three years. Moreover, elec-
tric GSE fuel cost savings will increase as more efficient electric
motors and motor controllers continue to evolve.

In addition to reduced fuel costs, the latest generation of elec-
tric GSE have demonstrated significantly reduced maintenance
requirements. Costs have been estimated to be reduced by as
much as two-thirds relative to gasoline-and diesel-powered GSE.
The table presents the results of a life cycle cost comparison for
a baggage tractor under a high-use operating scenario (i.e., gen-
erally used to service aircraft continuously throughout an oper-
ating day such as occurs at high traffic airports). The tabulated
costs represent the net present value of the various expenditures
required over the 16-year useful life of the tractor. Regardless
of whether maintenance costs are assumed to be reduced, the
electric-powered tractor consistently exhibits the lowest life cycle
costs. Life cycle costs for the electric baggage tractor are esti-
mated to be over 40% lower than the next lowest cost diesel op-
tion under a reduced maintenance scenario, and still 10% lower
even if maintenance costs are assumed to be identical to con-
ventional gasoline-and diesel-powered GSE maintenance costs.

Precise cost effectiveness estimates for electric GSE are difficult
to quantify because the impact of such equipment varies across
the pollutants examined and relative to the fossil fuel equipment
being replaced, and the emissions performance of local utilities.
However, it is clear from the data presented in the table that elec-
tric GSE represent the lowest cost option relative to all fossil fuel
GSE. Therefore, if an appropriate battery recharging schedule
and infrastructure can be established, all derived emission re-
ductions accrue for free. Assuming local utility emissions per-
formance is not too different from average United States utility
emission levels, electric GSE are cost effective from an eco-
nomic standpoint alone.

Figure: 30 TAC Chapter 114E-Preamble

The EPA report also stated that " . . . generally, there are
no technical limitations to the size or type of GSE that can be
converted to or replaced with electrically powered equipment.
Electrically powered versions of baggage tugs and belt loaders,
which together account for over a third of all GSE, are available
and in use (although current usage constitutes only a minor frac-
tion of total activity). Additionally, electric powered versions of
aircraft pushback tractors, air start units, conditioned air units,
forklifts, ground power units, lifts, general purpose vehicles (cars,
trucks, and vans), and other specialty GSE are currently avail-
able in the marketplace. Electric carts are already fulfilling about
half of overall GSE cart demand."

The following is an excerpt from a study titled Assessment of Air-
port Ground Support Equipment Using Electric Power or Low-
Emitting Fuels (Arcadis, Geraghty and Miller, July 20, 1999) that
indicates the costs for electric-powered GSE. The study esti-
mated the purchase cost for an electric baggage tractor to be

$24,250; an electric belt loader to be $30,000; and an electric air-
craft tug to be $85,000. Their gasoline-powered equivalents are
$16,000, $27,000, and $72,000, respectively. The diesel-pow-
ered equivalents are $19,000, $29,000, and $72,000, respec-
tively. The study also estimated the GSE population in California.
If airport GSE population within the HGA area is similar, then the
baggage tractors make up 44%; belt loaders make up 20%; and
aircraft tugs make up 6% of the total GSE. If the estimated 3,154
pieces of GSE at the affected airports are equally proportioned
and assuming none of the current GSE is electric-powered, the
commission estimates that there are 1,388 baggage tractors,
631 belt loaders, and 189 aircraft tugs. Applying the cost from
the Geraghty and Miller study, the estimated total cost for 70% of
the equipment at the affected airports is $68.6 million. Assuming
that the remaining 30% of the equipment, or 946 units, are lower
cost equipment in the $10,000 to $20,000 range, the total cost
should not be in excess of $87.5 million less trade-in, transfer, or
sale of current equipment. As stated previously, the commission
also anticipates that additional costs associated with replacing
current GSE with electric-powered GSE will be offset with fuel
and maintenance savings over time. The commission estimates
that the cost of the reporting requirements in the proposed rules
will not be significant.

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALY-
SES

The commission anticipates no adverse fiscal implications to
small businesses and micro-businesses as a result of imple-
menting the proposed rules, because there are no known small
or micro-businesses that own and operate GSE at the George
Bush Intercontinental, William P. Hobby, or Ellington Airports.
If there are small or micro-businesses that own GSE for the
purpose of delivering their products to the aircraft; providing
maintenance support for aircraft at affected airports; or rent-
ing/leasing GSE to airlines or related companies which provide
services to the airlines; their costs will be similar to those
specified for businesses in general in the PUBLIC BENEFITS
AND COSTS section of this preamble.

The Geraghty and Miller study estimated the costs for electric-
powered GSE. The study estimated the purchase cost for an
electric baggage tractor to be $24,250; an electric belt loader
to be $30,000; and an electric aircraft tug to be $85,000. The
commission anticipates that some of the equipment used by af-
fected small or micro-businesses may be lower cost units in the
$10,000 to $30,000 range. Actual total costs would be depen-
dent on the amount and types of GSE used by the business.
The commission also anticipates that costs will be mitigated by
the trade-in, transfer, or sale of current equipment. As stated
previously, the commission anticipates that additional costs as-
sociated with replacing current GSE with electric-powered GSE
will be offset with fuel and maintenance savings over time, and
that the cost of the reporting requirements in the proposed rules
will not be significant.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking meets the def-
inition of a "major environmental rule" as defined in that statute.
"Major environmental rule" means a rule the specific intent of
which is to protect the environment or reduce risks to human
health from environmental exposure and that may adversely af-
fect in a material way the economy, a sector of the economy, pro-
ductivity, competition, jobs, the environment, or the public health
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and safety of the state or a sector of the state. The proposed
rules are intended to protect the environment or reduce risks to
human health from environmental exposure to ozone and could
affect in a material way, a sector of the economy, competition,
and the environment. The proposed rules regarding airports op-
erating in the HGA ozone nonattainment area, impose require-
ments to reduce the NO

x
emission levels at the airports through

the conversion of fossil-fueled GSE to electric-powered GSE, or
equivalent conversion measures which meet the required emis-
sion reduction levels, over a three-to four-year period. This air
pollution control program is part of the strategy to reduce NO

x

emissions necessary for the counties included in the HGA ozone
nonattainment area to be able to demonstrate attainment with
the ozone NAAQS. Although the proposed rulemaking meets
the definition of a "major environmental rule" as defined in the
Texas Government Code, and is considered a major environ-
mental rule, §2001.0225 only applies to a major environmen-
tal rule, the result of which is to: 1. exceed a standard set by
federal law, unless the rule is specifically required by state law;
2. exceed an express requirement of state law, unless the rule
is specifically required by federal law; 3. exceed a requirement
of a delegation agreement or contract between the state and an
agency or representative of the federal government to implement
a state and federal program; or 4. adopt a rule solely under the
general powers of the agency instead of under a specific state
law.

This rulemaking does not meet any of these four applicability
requirements of a "major environmental rule." Specifically,
the proposed rules regarding airports operating in the HGA
ozone nonattainment area, impose requirements to reduce
the NO

x
emission levels at the airports through the conversion

of fossil-fueled GSE to electric-powered GSE, or equivalent
conversion measures which meet the required emission re-
duction levels. These requirements are necessary to meet
the ozone NAAQS set by the EPA under 42 USC, §7409,
and therefore meet a federal requirement. Provisions of 42
USC, §7410, require states to adopt a SIP which provides for
"implementation, maintenance, and enforcement" of the primary
NAAQS in each air quality control region of the state. While
§7410 does not require specific programs, methods, or reduc-
tions in order to meet the standard, state SIPs must include
"enforceable emission limitations and other control measures,
means or techniques (including economic incentives such as
fees, marketable permits, and auctions of emissions rights),
as well as schedules and timetables for compliance as may be
necessary or appropriate to meet the applicable requirements
of this chapter," (meaning Chapter 85, Air Pollution Prevention
and Control). It is true that 42 USC does require some specific
measures for SIP purposes, like the inspection and mainte-
nance program, but those programs are the exception, not the
rule, in the SIP structure of 42 USC. The provisions of 42 USC
recognize that states are in the best position to determine what
programs and controls are necessary or appropriate in order to
meet the NAAQS. This flexibility allows states, affected industry,
and the public, to collaborate on the best methods for attaining
the NAAQS for the specific regions in the state. Even though 42
USC allows states to develop their own programs, this flexibility
does not relieve a state from developing a program that meets
the requirements of §7410. Thus, while specific measures are
not generally required, the emission reductions are required.
States are not free to ignore the requirements of §7410 and
must develop programs to assure that the nonattainment areas
of the state will be brought into attainment on schedule.

The requirement to provide a fiscal analysis of proposed regu-
lations in the Texas Government Code was amended by Senate
Bill 633 (SB 633) during the 75th Legislative Session, 1999. The
intent of SB 633 was to require agencies to conduct a regulatory
impact analysis (RIA) of extraordinary rules. These are identified
in the statutory language as major environmental rules that will
have a material adverse impact and will exceed a requirement
of state law, federal law, or a delegated federal program, or are
adopted solely under the general powers of the agency. With
the understanding that this requirement would seldom apply, the
commission provided a cost estimate for SB 633 that concluded
"based on an assessment of rules adopted by the agency in the
past, it is not anticipated that the bill will have significant fiscal
implications for the agency due to its limited application." The
commission also noted that the number of rules that would re-
quire assessment under the provisions of the bill was not large.
This conclusion was based, in part, on the criteria set forth in the
bill that exempted proposed rules from the full analysis unless
the rule was a major environmental rule that exceeds a federal
law. As previously discussed, 42 USC does not require specific
programs, methods, or reductions in order to meet the NAAQS;
thus, states must develop programs for each nonattainment area
to ensure that area will meet the attainment deadlines. Because
of the ongoing need to address nonattainment issues, the com-
mission routinely proposes and adopts SIP rules. The legisla-
ture is presumed to understand this federal scheme. If each rule
proposed for inclusion in the SIP was considered to be a major
environmental rule that exceeds federal law, then every SIP rule
would require the full RIA contemplated by SB 633. This con-
clusion is inconsistent with the conclusions reached by the com-
mission in its cost estimate and by the Legislative Budget Board
(LBB) in its fiscal notes. Since the legislature is presumed to
understand the fiscal impacts of the bills it passes, and that pre-
sumption is based on information provided by state agencies and
the LBB, the commission believes that the intent of SB 633 was
only to require the full RIA for rules that are extraordinary in na-
ture. While the SIP rules will have a broad impact, that impact
is no greater than is necessary or appropriate to meet the re-
quirements of the FCAA. For these reasons, rules proposed for
inclusion in the SIP fall under the exception in Texas Government
Code, §2001.0225(a), because they are required by federal law.
The commission performed photochemical grid modeling which
predicts that NO

x
emission reductions, such as those required

by these rules, will result in reductions in ozone formation in the
HGA ozone nonattainment area. This rulemaking does not ex-
ceed an express requirement of state law. This rulemaking is
intended to obtain NO

x
emission reductions which will result in

reductions in ozone formation in the HGA ozone nonattainment
area and help bring HGA into compliance with the air quality
standards established under federal law as NAAQS for ozone.
The rulemaking does not exceed a standard set by federal law,
exceed an express requirement of state law (unless specifically
required by federal law), or exceed a requirement of a delegation
agreement. The rulemaking was not developed solely under the
general powers of the agency, but was specifically developed
to meet the NAAQS established under federal law and autho-
rized under Texas Clean Air Act (TCAA), §§382.011, 382.012,
382.017, 382.019, and 382.039.

The commission invites public comment on the draft regulatory
impact analysis determination.

TAKINGS IMPACT ASSESSMENT

The commission prepared a takings impact assessment for this
rulemaking action in accordance with Texas Government Code,
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§2007.043. The following is a summary of that assessment. The
specific purpose of the rulemaking is to require airport GSE to
be electric-powered or to lower emissions by any means avail-
able which will act as an air pollution control strategy to reduce
NO

x
emissions necessary for the eight counties included in the

HGA ozone nonattainment area to be able to demonstrate attain-
ment with the ozone NAAQS. The proposed affected area con-
sists of the eight-county HGA ozone nonattainment area, which
includes Brazoria, Chambers, Fort Bend, Galveston, Harris, Lib-
erty, Montgomery, and Waller Counties. Promulgation and en-
forcement of the rules may burden private real property, because
this proposed rulemaking action may result in investment in the
permanent installation of supplied utilities at the major airports
in the HGA area. Although the proposed rules do not directly
prevent a nuisance or prevent an immediate threat to life or prop-
erty, they do prevent a real and substantial threat to public health
and safety and partially fulfill a federal mandate under 42 USC,
§7410. Specifically, the emission limitations and control require-
ments within this proposal were developed in order to meet the
ozone NAAQS set by the EPA under 42 USC, §7409. States are
primarily responsible for ensuring attainment and maintenance
of the NAAQS once the EPA has established them. Under 42
USC, §7410 and related provisions, states must submit, for ap-
proval by the EPA, SIPs that provide for the attainment and main-
tenance of NAAQS through control programs directed to sources
of the pollutants involved. Therefore, the purpose of the rule pro-
posal is to implement a GSE emissions reduction program in the
HGA ozone nonattainment area which is necessary for the area
to meet the air quality standards established under federal law as
NAAQS. Consequently, the exemption which applies to this rule-
making action is that of an action reasonably taken to fulfill an
obligation mandated by federal law; therefore, these proposed
rules will not constitute a takings under the Texas Government
Code, Chapter 2007.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission determined that the proposed rulemaking re-
lates to an action or actions subject to the Texas Coastal Man-
agement Program (CMP) in accordance with the Coastal Co-
ordination Act of 1991, as amended (Texas Natural Resource
Code, §§33.201 et seq.), and the commission rules in 30 TAC
Chapter 281, Subchapter B, concerning Consistency with the
Texas Coastal Management Program. As required by 31 TAC
§505.11(b)(2) and 30 TAC §281.45(a)(3), relating to actions and
rules subject to the CMP, commission rules governing air pol-
lutant emissions must be consistent with the applicable goals
and policies of the CMP. The commission reviewed this action for
consistency with the CMP goals and policies in accordance with
the rules of the Coastal Coordination Council, and determined
that the action is consistent with the applicable CMP goals and
policies. The CMP goal applicable to this rulemaking action is
the goal to protect, preserve, and enhance the diversity, quality,
quantity, functions, and values of coastal natural resource areas
(31 TAC §501.12(1)). No new sources of air contaminants will be
authorized and NO

x
air emissions will be reduced as a result of

these rules. The CMP policy applicable to this rulemaking action
is the policy that commission rules comply with regulations in 40
Code of Federal Regulations (CFR), to protect and enhance air

quality in the coastal area (31 TAC §501.14(q)). This rulemak-
ing action complies with 40 CFR 50, National Primary and Sec-
ondary Ambient Air Quality Standards, and 40 CFR 51, Require-
ments for Preparation, Adoption, and Submittal Of Implementa-
tion Plans. Therefore, in compliance with 31 TAC §505.22(e),
this rulemaking action is consistent with CMP goals and policies.

Interested persons may submit comments on the consistency
of the proposed rules with the CMP during the public comment
period.

ANNOUNCEMENT OF HEARINGS

The commission will hold public hearings on this proposal at the
following times and locations: September 18, 2000, 10:00 a.m.,
Lone Star Convention Center, 9055 Airport Road (FM 1484),
Conroe; September 18, 2000, 7:00 p.m., Lake Jackson Civic
Center, 333 Highway 332 East, Lake Jackson; September 19,
2000, 10:00 a.m. and 7:00 p.m., George Brown Convention
Center, 1001 Avenida de Las Americas, Houston; September
20, 2000, 9:00 a.m., VFW Hall, 6202 George Bush Drive, Katy;
September 20, 2000, 6:00 p.m., East Harris County Community
Center, 7340 Spencer, Pasadena; September 21, 2000, 10:00
a.m., Southeast Texas Regional Airport Media Room, 6000 Air-
line Drive, Beaumont; September 21, 2000, 2:00 p.m., Amar-
illo City Commission Chambers, City Hall, 509 East 7th Avenue,
Amarillo; September 21, 2000, 6:00 p.m., Charles T. Doyle Con-
vention Center, 21st Street at Phoenix Lane, Texas City; Septem-
ber 22, 2000, 10:00 a.m., Dayton High School, 2nd Floor Lecture
Room, 3200 North Cleveland Street, Dayton; El Paso City Coun-
cil Chambers, 2 Civic Center Plaza, 2nd Floor, El Paso; Septem-
ber 22, 2000, 2:00 p.m., North Central Texas Council of Govern-
ments, 2nd Floor Board Room, 616 Six Flags Drive, Suite 200,
Arlington; and September 25, 2000, 10:00 a.m., Texas Natural
Resource Conservation Commission, 12100 North I-35, Build-
ing E, Room 201S, Austin. The hearings are structured for the
receipt of oral or written comments by interested persons. Regis-
tration will begin one hour prior to each hearing. Individuals may
present oral statements when called upon in order of registra-
tion. A four-minute time limit will be established at each hearing
to assure that enough time is allowed for every interested person
to speak. Open discussion will not occur during each hearing;
however, agency staff members will be available to discuss the
proposal one hour before each hearing, and will answer ques-
tions before and after each hearing.

Persons with disabilities who have special communication or
other accommodation needs, who are planning to attend a
hearing, should contact the Office of Environmental Policy,
Analysis, and Assessment at (512) 239-4900. Requests should
be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Written comments may be submitted to Heather Evans, Office
of Environmental Policy, Analysis, and Assessment, MC 206,
P.O. Box 13087, Austin, Texas 78711-3087, faxed to (512) 239-
4808, or emailed to siprules@tnrcc.state.tx.us. All comments
should reference Rule Log Number 2000-011E-114-AI. Com-
ments must be received by 5:00 p.m., September 25, 2000. For
further information, please contact Roland Castaneda at (512)
239-0774, or Alan Henderson at (512) 239-1510.

STATUTORY AUTHORITY

The new sections are proposed under the Texas Water Code
(TWC), §5.103, which authorizes the commission to adopt rules
necessary to carry out its powers and duties under the TWC,
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and under the Texas Health and Safety Code, TCAA, §382.017,
which provides the commission the authority to adopt rules con-
sistent with the policy and purposes of the TCAA. The new sec-
tions are also proposed under TCAA, §382.011, which autho-
rizes the commission to control the quality of the state’s air;
§382.012, which authorizes the commission to prepare and de-
velop a general, comprehensive plan for the control of the state’s
air; §382.019, which authorizes the commission to adopt rules to
control and reduce emissions from engines used to propel land
vehicles; and §382.039, which authorizes the commission to de-
velop and implement transportation programs and other mea-
sures necessary to demonstrate attainment and protect the pub-
lic from exposure to hazardous air contaminants from motor ve-
hicles.

The proposed new sections implement TCAA, §382.002, relating
to Policy and Purpose; §382.011, relating to General Powers and
Duties; §382.012, relating to State Air Control Plan; §382.019,
relating to Methods Used to Control and Reduce Emissions from
Land Vehicles; and §382.039, relating to Attainment Program.

§114.460. Definitions.
Unless specifically defined in the TCAA or in therulesof the commis-
sion, the terms used by the commission have the meanings commonly
ascribed to them in the field of air pollution control. In addition to the
terms which aredefined by theTCAA, the following words and terms,
when used in this division, shall have the following meanings, unless
the context clearly indicates otherwise.

(1) Air carrier--An entity providing air transportation of
persons or goods for remuneration.

(2) Air carrier operation--Landingsand takeoffsof air car-
riers (excluding general aviation, non-fixed wing aircraft operations,
and military operations) at airports for the purpose of transportation of
persons and/or goods, or for the purpose of maintenance.

(3) Ground support equipment (GSE)--Equipment that is
used to service aircraft during passenger and/or cargo loading and un-
loading, maintenance, and other ground-based operations (excluding
the servicing of general aviation aircraft, non-fixed wing aircraft, and
military aircraft). This includes, but is not limited to, aircraft pushback
tugs, baggage and cargo tugs, carts, forklifts, lifts, ground power units,
air conditioning units, air start units, and belt loaders. Equipment that
is used during freezing weather only is excluded from this definition
(including, but not limited to, ground heaters and deicing vehicles).

(4) Ground support equipment fleet--A group of ground
support equipment controlled by the owner or operator at the same lo-
cation. For purposes of compliance with the requirements of this divi-
sion, aunit of GSE which is leased on along-term basis (12 monthsor
more) shall be considered part of the fleet of the lessee while a unit of
GSE which is leased on a short-term basis (less than 12 months) shall
be considered part of the fleet of the lessor.

(5) GSE average emission factor--For purposes of calcu-
lating emission reductionsneeded for compliancewith §114.462(b) of
thistitle(relating to Control Requirements), thefollowingfactor should
be used depending on engine size.
Figure: 30 TAC §114.460(5)

(6) Subject airport--For purposes of compliance with this
division, airports which have more than or equal to 100 air carrier op-
erationsper year, averaged over athree-year period. For airportswhich
donot meet thisaverageoperating level ontheeffectivedateof thisrule,
the date which the airport becomes a subject airport is the January 1st
following three years at or above that average operating level.

§114.462. Control Requirements.

(a) In the counties listed in §114.469 of this title (relating to
Affected Counties and Compliance Schedules), owners or operators
of a ground support equipment (GSE) fleet at an airport which was
a subject airport by the effective date of this rule must demonstrate a
reduction of oxides of nitrogen (NO

x
) emissions which is equal to or

greater than the following percentage of NO
x
emissions attributable to

the GSE fleet during the 1996 calendar year in accordance with the
following schedule:

(1) 20% reduction by December 31, 2003;

(2) 50% reduction by December 31, 2004; and

(3) 90% reduction by December 31, 2005.

(b) For aGSEfleet which wasnot in operation in1996, owners
or operators of the GSE fleet at an airport which was a subject airport
by the effective date of this rule must demonstrate a reduction of NO

x

emissions which is equal to or greater than the following percentages
of theamount obtained by multiplying thenumber of non-electric GSE
units at the end of one year of operation by the GSE average emission
factor as defined in §114.460 of this title (relating to Definitions) in
accordance with the following schedule:

(1) 20% reduction by December 31, 2003 or December 31
of the first year of operation, whichever is later;

(2) 50% reduction by December 31, 2004 or December 31
of the second year of operation, whichever is later; and

(3) 90% reduction by December 31, 2005 or December 31
of the third year of operation, whichever is later.

(c) At an airport which becomes a subject airport after the ef-
fective date of this rule, owners or operators of a GSE fleet shall meet
theemission reduction requirementsof subsection (a) or (b) of thissec-
tion in accordance with the following schedule:

(1) 20% reduction by December 31, 2003 or December 31
of the year the airport becomes a subject airport, whichever is later;

(2) 50% reduction by December 31, 2004 or December 31
of the year after the airport becomes a subject airport, whichever is
later; and

(3) 90% reduction by December 31, 2005 or December 31
of thesecond year after theairport becomesasubject airport, whichever
is later.

(d) Each GSE fleet subject to this subsection shall submit a
plan to the executive director by May 1, 2003, or the first May 1st fol-
lowing operation at a subject airport, which lists each GSE unit, an
emission factor for each unit, and the total actual annual emissions
for each unit in existence in calendar year 1996. The plan shall pro-
videfor the implementation of emission reduction measuresto achieve
NO

x
emissions in the amount required by subsections (a), (b), or (c)

of this section. The plan may include emission reductions measures
which areapplied to theGSE fleet itself and measureswhich havebeen
achievedelsewherewithin thenonattainment areaaslong asthosemea-
sures would be creditable in accordance with the commission’s emis-
sions banking program as defined in §101.29 of this title (relating to
Emission Credit Banking and Trading). The plan shall be revised as
necessary and is subject to the approval of the executive director and
the EPA.

(e) Beginning in December 31, 2004, all owners or operators
of GSE fleets subject to subsections (a), (b), or (c) of this section must
demonstrate that emissions from any non-electric GSE added to the
GSE fleet after December 31, 1996, or after the first year of operation
at asubject airport, is offset by 90%. Thissubsection doesnot apply to
GSE which is added to the fleet to replace existing GSE.
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(f) In the event that the EPA, the United States Department
of Transportation, and the GSE owners/operators adopt an enforceable
agreement, the measures defined within that agreement may be used in
a plan submitted in accordance with subsection (d) of this section.

(g) In lieu of compliance with subsections (a)-(e) of this sec-
tion, an owner or operator of aGSEfleet at asubject airport may ensure
that the fleet is 100% electric powered by May 1, 2005, or three years
after the airport became a subject airport, whichever is later. For any
GSE unit which is not available for purchase or conversion to electric
power, an owner or operator may meet the requirement of this sub-
section if the owner or operator demonstrates that the lowest emitting
equipment is used, subject to the approval of the executive director and
the EPA.

§114.466. Reporting and Recordkeeping Requirements.

(a) Owners or operators affected by §114.462 of this title (re-
lating to Control Requirements) must submit annual ground support
equipment (GSE) fleet reports for the previous year starting on Feb-
ruary 1, 2004, and every February 1 thereafter. The report shall be
submitted to the executive director and must contain, at a minimum:

(1) the GSE fleet identification number when assigned by
the commission;

(2) area in which the affected GSE primarily operate;

(3) the purchase date, make, model, model year, horse-
power rating, and fuel type for each unit of GSE;

(4) ademonstration of compliancewith theapplicablecon-
trol requirements under §114.462 of this title; and

(5) any other information requested in writing by the exec-
utive director necessary to demonstrate compliance with this division.

(b) Theowner or operator of GSEshall maintain copiesof sub-
mitted reportsrequired by subsection (a) of thissection on-siteeither in
hard copy or electronically at the reported fleet addressfor aminimum
of three years, and upon request shall make such reports immediately
available to the executive director or local air pollution control agen-
cies having jurisdiction in the area.

§114.469. Affected Counties and Compliance Schedules.

Owners or operators of ground equipment at subject airports in Bra-
zoria, Chambers, Fort Bend, Galveston, Harris, Liberty, Montgomery,
and Waller Counties shall be in compliance with §114.462 of this title
(relating to Control Requirements) and §114.466 of this title (relating
to Reporting and Recordkeeping Requirements) no later than the dates
specified therein.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005647
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦

DIVISION 8. HOUSTON/GALVESTON HEAVY
EQUIPMENT FLEETS--COMPRESSION--
IGNITION ENGINES
30 TAC §§114.470, 114.472, 114.476, 114.477, 114.479

The Texas Natural Resource Conservation Commission
(commission) proposes new §114.470, Definitions; §114.472,
Control Requirements; §114.476, Reporting and Recordkeeping
Requirements; §114.477, Exemptions; and §114.479, Affected
Counties. The commission proposes these revisions to new
Division 8, Houston/Galveston Heavy Equipment Fleets--Com-
pression-Ignition Engines; Subchapter I, Non-road Engines;
Chapter 114, Control of Air Pollution from Motor Vehicles, and to
the state implementation plan (SIP) in order to reduce ambient
concentrations of ground-level ozone in the Houston/Galveston
(HGA) ozone nonattainment area through the accelerated pur-
chase of United States Environmental Protection Agency (EPA)
certified Tier 2 and Tier 3 non-road equipment 50 horsepower
(hp) and larger.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

The HGA ozone nonattainment area is classified as Severe-17
under the Federal Clean Air Act (FCAA) Amendments of 1990
(42 United States Code (USC), §§7401 et seq.), and therefore
is required to attain the one-hour ozone standard of 0.12 parts
per million (ppm) by November 15, 2007. The HGA area, de-
fined by Brazoria, Chambers, Fort Bend, Galveston, Harris, Lib-
erty, Montgomery, and Waller Counties, has been working to de-
velop a demonstration of attainment in accordance with 42 USC,
§7410. On January 4, 1995, the state submitted the first of its
Post-1996 SIP revisions for HGA.

The January 1995, SIP consisted of urban airshed model (UAM)
modeling for 1988 and 1990 base-case episodes, adopted rules
to achieve a 9% rate-of-progress (ROP) reduction in volatile or-
ganic compounds (VOC), and a commitment schedule for the
remaining ROP and attainment demonstration elements. At the
same time, but in a separate action, the State of Texas filed for
the temporary nitrogen oxides (NO

x
) waiver allowed by 42 USC,

§7511a(f). The January 1995, SIP and the NO
x

waiver were
based on early base-case episodes which marginally exhibited
model performance in accordance with EPA modeling perfor-
mance standards, but which had a limited data set as inputs to
the model. In 1993 and 1994, the commission was engaged in
an intensive data-gathering exercise known as the COAST study.
The state believed that the enhanced emissions inventory, ex-
panded ambient air quality and meteorological monitoring, and
other elements would provide a more robust data set for model-
ing and other analysis, which would lead to modeling results that
the commission could use to better understand the nature of the
ozone air quality problem in the HGA area.

Around the same time as the 1995 submittal, EPA policy regard-
ing SIP elements and timelines went through changes. Two na-
tional programs in particular resulted in changing deadlines and
requirements. The first of these programs was the Ozone Trans-
port Assessment Group. This group grew out of a March 2, 1995,
memo from Mary Nichols, former EPA Assistant Administrator for
Air and Radiation, that allowed states to postpone completion of
their attainment demonstrations until an assessment of the role
of transported ozone and precursors had been completed for the
eastern half of the nation, including the eastern portion of Texas.
Texas participated in this study, and it has been concluded that
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Texas does not significantly contribute to ozone exceedances in
the Northeastern United States. The other major national initia-
tive that has impacted the SIP planning process is the revisions
to the national ambient air quality standard (NAAQS) for ozone.
The EPA promulgated a final rule on July 18, 1997, changing
the ozone standard to an eight-hour standard of 0.08 ppm. In
November 1996, concurrent with the proposal of the standards,
the EPA proposed an interim implementation plan (IIP) that it
believed would help areas like HGA transition from the old to the
new standard. In an attempt to avoid a significant delay in plan-
ning activities, Texas began to follow this guidance, and read-
justed its modeling and SIP development timelines accordingly.
When the new standard was published, the EPA decided not to
publish the IIP, and instead stated that, for areas currently ex-
ceeding the one-hour ozone standard, that standard would con-
tinue to apply until it is attained. The FCAA requires that HGA
attain the standard by November 15, 2007.

The EPA issued revised draft guidance for areas such as HGA
that do not attain the one-hour ozone standard. The commis-
sion adopted on May 6, 1998, and submitted to the EPA on May
19, 1998, a revision to the HGA SIP which contained the follow-
ing elements in response to the EPA guidance: UAM modeling
based on emissions projected from a 1993 baseline out to the
2007 attainment date; an estimate of the level of VOC and NO

x

reductions necessary to achieve the one-hour ozone standard by
2007; a list of control strategies that the state could implement
to attain the one-hour ozone standard; a schedule for complet-
ing the other required elements of the attainment demonstration;
a revision to the Post-1996 9% ROP SIP that remedied a defi-
ciency that the EPA believed made the previous version of that
SIP unapprovable; and evidence that all measures and regula-
tions required by Subpart 2 of Title I of the FCAA to control ozone
and its precursors have been adopted and implemented, or are
on an expeditious schedule to be adopted and implemented.

In November 1998, the SIP revision submitted to the EPA in
May 1998 became complete by operation of law. However, the
EPA stated that it could not approve the SIP until specific control
strategies were modeled in the attainment demonstration. The
EPA specified a submittal date of November 15, 1999, for this
modeling. In a letter to the EPA dated January 5, 1999, the state
committed to model two strategies showing attainment.

As the HGA modeling protocol evolved, the state eventually se-
lected and modeled seven basic modeling scenarios. As part
of this process, a group of HGA stakeholders worked closely
with commission staff to identify local control strategies for the
modeling. Some of the scenarios for which the stakeholders
requested evaluation included options such as California-type
fuel and vehicle programs, as well as an acceleration simula-
tion mode equivalent motor vehicle inspection and maintenance
program. Other scenarios incorporated the estimated reductions
in emissions that were expected to be achieved throughout the
modeling domain as a result of the implementation of several vol-
untary and mandatory statewide programs adopted or planned
independently of the SIP. It should be made clear that the com-
mission did not propose that any of these strategies be included
in the ultimate control strategy submitted to the EPA in 2000. The
need for and effectiveness of any controls which may be imple-
mented outside the HGA eight-county area will be evaluated on
a county-by-county basis.

The SIP revision was adopted by the commission on October
27, 1999, submitted to the EPA by November 15, 1999, and
contained the following elements: photochemical modeling of

potential specific control strategies for attainment of the one-
hour ozone standard in the HGA area by the attainment date
of November 15, 2007; an analysis of seven specific modeling
scenarios reflecting various combinations of federal, state, and
local controls in HGA (additional scenarios H1 and H2 build upon
Scenario VIf); identification of the level of reductions of VOC and
NO

x
necessary to attain the one-hour ozone standard by 2007;

a 2007 mobile source budget for transportation conformity; iden-
tification of specific source categories which, if controlled, could
result in sufficient VOC and/or NO

x
reductions to attain the stan-

dard; a schedule committing to submit by April 2000 an enforce-
able commitment to conduct a mid-course review; and a sched-
ule committing to submit modeling and adopted rules in support
of the attainment demonstration by December 2000.

The April 19, 2000, SIP revision for HGA contained the following
enforceable commitments by the state: to quantify the shortfall
of NO

x
reductions needed for attainment; to list and quantify po-

tential control measures to meet the shortfall of NO
x
reductions

needed for attainment; to adopt the majority of the necessary
rules for the HGA attainment demonstration by December 31,
2000, and to adopt the rest of the shortfall rules as expeditiously
as practical, but no later than July 31, 2001; to submit a Post-99
ROP plan by December 31, 2000; to perform a mid-course re-
view by May 1, 2004; and to perform modeling of mobile source
emissions using the EPA mobile source emissions model (MO-
BILE6), to revise the on-road mobile source budget as needed,
and to submit the revised budget within 24 months of the model’s
release. In addition, if a conformity analysis is to be performed
between 12 months and 24 months after the MOBILE6 release,
the state will revise the motor vehicle emissions budget (MVEB)
so that the conformity analysis and the SIP MVEB are calculated
on the same basis.

In order for the state to have an approvable attainment demon-
stration, EPA has indicated that the state must adopt those
strategies modeled in the November submittal and then adopt
sufficient controls to close the remaining gap in NO

x
emissions.

The modeling included in this proposal indicates a gap of an ad-
ditional 77.98 tons per day (tpd) of NO

x
reductions is necessary

for an approvable attainment demonstration. The commission
estimates that this measure will achieve a minimum of 12.2
tpd of NO

x
equivalent reductions and is therefore a necessary

measure to consider for closing the gap and successfully
demonstrating attainment.

The emission reduction requirements included as part of this
SIP revision represent substantial, intensive efforts on the part of
stakeholder coalitions in the HGA area. These coalitions, involv-
ing local governmental entities, elected officials, environmental
groups, industry, consultants, and the public, as well as the com-
mission and the EPA, have worked diligently to identify and quan-
tify potential control strategy measures for the HGA attainment
demonstration. Local officials from the HGA area have formally
submitted a resolution to the commission, requesting the inclu-
sion of many specific emission reduction strategies.

The current SIP revision contains rules, enforceable commit-
ments, and photochemical modeling analyses in support of the
HGA ozone attainment demonstration. In addition, this SIP con-
tains post-1999 ROP plans for the milestone years 2002 and
2005, and for the attainment year 2007. The SIP also con-
tains enforceable commitments to implement further measures,
if needed, in support of the HGA attainment demonstration, as
well as a commitment to perform and submit a mid-course re-
view.

PROPOSED RULES August 25, 2000 25 TexReg 8231



The HGA ozone nonattainment area will need to ultimately re-
duce NO

x
more than 750 tpd to reach attainment with the one-

hour standard. In addition, a VOC reduction of about 25% will
have to be achieved. Adoption of the accelerated purchase of
federal Tier 2/Tier 3 non-road diesel equipment program will con-
tribute to attainment and maintenance of the one-hour ozone
standard in the HGA area. This program also should contribute
to a successful demonstration of transportation conformity in the
HGA area.

The commission proposes these amendments to Chapter 114
and revisions to the SIP in order to control ground-level ozone
in the HGA ozone nonattainment area, and the proposed rules
are one element of the control strategy for the HGA Post-1999
ROP/Attainment Demonstration SIP. The purpose of these pro-
posed rules is to establish the accelerated purchase and opera-
tion of non-road, compression-ignition fleet equipment within the
HGA nonattainment area which will reduce NO

x
and VOC emis-

sions that are necessary for the counties included in the HGA
nonattainment area to be able to demonstrate attainment with
NAAQS.

The EPA has been regulating highway (on-road) cars and trucks
since the early 1970s and continues to set increasingly stringent
emissions standards for such vehicles. After making consider-
able progress in controlling the emissions from on-road vehicles,
the EPA turned its attention to non-road engines, which also con-
tribute significantly to air pollution.

Diesel engines, also referred to as compression-ignition en-
gines, dominate the large non-road engine market. Examples of
non-road equipment that use diesel engines include: agricultural
equipment such as tractors, balers, and combines; construc-
tion equipment such as backhoes, graders, and bulldozers;
general industrial equipment such as concrete/industrial saws,
crushing equipment, and scrubber/sweepers; lawn and garden
equipment such as garden tractors, rear engine mowers, and
chipper/grinders; material handling equipment such as heavy
forklifts; and utility equipment such as generators, compressors,
and pumps.

The EPA adopted regulations in 40 Code of Federal Regulations
Part 89 (40 CFR 89), Control of Emissions from New and In-use
Nonroad Engines, as effective June 17, 1994. Under 40 CFR
89, compression-ignition engines greater than 50 hp must com-
ply with Tier 1 emissions standards that are being phased in be-
tween calendar years 1996 and 2000, depending on the size of
the engine. Under the Tier 1 standards, the EPA projects that
NO

x
emissions from new non-road, compression-ignition equip-

ment will be reduced by over 30% from uncontrolled levels of
unregulated engines. The Tier 1 standards do not apply to en-
gines used in underground mining equipment, locomotives, and
marine vessels. The Mine Safety and Health Administration is re-
sponsible for setting requirements for underground mining equip-
ment. Locomotives and marine vessels are covered by separate
EPA programs.

On October 23, 1998, the EPA revised 40 CFR 89 and adopted
more stringent emission standards for NO

x
, hydrocarbons (HC,

which are also called VOC), and particulate matter (PM) for new
non-road, compression-ignition engines, to be phased in over
several years beginning in model year 1999. Engines used in un-
derground mining equipment, locomotives, and marine vessels
over 50 hp are not included. This comprehensive new program
phases in more stringent Tier 2 standards for all engine sizes
from the model years 2001 to 2006, and yet more stringent Tier 3

standards from the model years 2006 to 2008. The following fig-
ure, which was extracted from the Table 1-1 of the "Final Regula-
tory Impact Analysis: Control of Emissions from Non-road Diesel
Engines," (EPA 420-R-98-016, dated August 1998) shows the
emission standards adopted by EPA in 40 CFR, §89.112. Also,
the new program includes a voluntary program called the "Blue
Sky Series" engine program to encourage the production of ad-
vanced, very low-emitting engines. Under these new standards,
the EPA projects that emissions from new non-road, compres-
sion-ignition equipment will be further reduced by 60% for NO

x

and 40% for PM compared to the emission levels of engines
meeting the Tier 1 standards.

Figure 1: 30 TAC Chapter 114C-Preamble

As part of the attainment demonstration SIP for the Dallas/Fort
Worth (DFW) ozone nonattainment area, the commission
adopted accelerated non-road, compression-ignition fleet rules
(§§114.410, 114.412, 114.416, 114.417, and 114.419). The
proposed new rules would apply requirements identical to the
existing DFW rules in the eight-county HGA ozone nonattain-
ment counties.

Non-road equipment covered by these rules only includes equip-
ment that is used exclusively for non-road purposes. In other
words, non-road equipment does not have a license plate and
cannot be used on roads. Dump trucks and other equipment
that are used both on-road and off-road are not subject to the
requirements of these rules.

The proposed rules will require persons in the HGA nonattain-
ment area which own or operate non-road equipment powered
by compression-ignition engines 50 hp and up to meet the fol-
lowing requirements. For the portion of the fleet that is 50 hp up
to 100 hp, the owner or operator must ensure that such equip-
ment will consist of 100% Tier 2 non-road equipment by the end
of the calendar year 2007. For the portion of the fleet that is 100
hp up to 750 hp, the owner or operator must ensure that such
equipment consist of a minimum of 50% Tier 3 non-road equip-
ment and the remainder Tier 2 non-road equipment by the end
of the calendar year 2007. Finally, for the portion of the fleet
that is greater than 750 hp, the owner or operator must ensure
that such equipment consist of 100% Tier 2 engines by the end
of calendar year 2007. This will accelerate the turnover rate of
compression-ignition, engine-powered, non-road equipment that
would occur as a result of the federal Tier 2/Tier 3 program. Al-
ternatively, an affected person may be exempted from these re-
quirements if an emission reduction plan is developed that will
achieve emissions reductions equivalent to the full implementa-
tion of these rules. As part of this plan an owner or operator may
achieve these reductions, in whole or in part, by obtaining emis-
sion reduction credits (ERC), mobile emission reduction credits
(MERC), discrete emission reduction credit (DERC), or mobile
discrete emission reduction credit (MDERC) in accordance with
proposed new §114.477 and 30 TAC Chapter 101, General Air
Rules, §101.29, Emission Credit Banking and Trading. In con-
current rulemaking (rule log number 1998-089-101-AI), the emis-
sion credit banking and trading rules are being moved to Chapter
101, Subchapter H, Emissions Banking and Trading, Division 1,
Emission Credit Banking and Trading and Division 4, Discrete
Emission Credit Banking and Trading.

The HGA area needs emissions reductions earlier than what the
natural turnover would allow; therefore, these proposed rules will
require that Tier 2 and Tier 3 equipment be purchased at an ac-
celerated rate once they become available under the EPA sched-
ule outlined in 40 CFR 89. The proposed rules exempt non-road
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engines used in locomotives, underground mining equipment,
marine application, aircraft, airport ground support equipment
(GSE), equipment used solely for agricultural purposes, emer-
gency equipment, and freezing weather equipment.

Generally, the rules will affect equipment 50 hp and larger used in
construction, general industrial, lawn and garden, utility, and ma-
terial handling applications. Examples of equipment used in con-
struction applications include backhoes, bore/drill rigs, cement
mixers, crawler tractors, excavators, graders, off-highway trucks,
pavers, paving equipment, plate compactors, rollers, rubber-tire
dozers, rubber-tire loaders, scrapers, signal boards, skid-steer
loaders, trenchers, and feller/bunchers. Examples of equipment
used in general industrial applications include concrete/indus-
trial saws, crushing equipment, oil field equipment, refrigera-
tion/air conditioning units, scrubber/sweepers, and rail mainte-
nance equipment. Examples of equipment used in lawn and gar-
den applications include garden tractors, rear engine mowers,
and chipper/grinders. Examples of equipment used in utility ap-
plications include air compressors, hydro-power units, pressure
washers, pumps, generator sets, irrigation sets, and welders.
Examples of equipment used in material handling applications
include aerial lifts, cranes, forklifts, and rough-terrain forklifts.

The costs of meeting the new federal emission standards are ex-
pected to add about 1.0% to the purchase price of typical new
non-road, compression-ignition equipment, although for some
equipment the standards may cause price increases on the order
of 2.0% to 3.0%. However, the cost of this program is the cost of
having to replace the non-road, compression-ignition fleet on an
accelerated schedule, not the cost of Tier 2 and Tier 3 engines.
The cost of Tier 2 and Tier 3 engines is already accounted for in
the EPA regulations, not as a result of these rules. The program
is expected to cost between $30 million to $42 million average
annual cost.

The commission solicits comment on additional flexibilities re-
lating to rule content and implementation which have not been
addressed in this or other concurrent rulemakings. These flexi-
bilities may be available for both mobile and stationary sources.
Additional flexibilities may also be achieved through innovative
and/or emerging technology which may become available in the
future. Additional sources of funds for incentive programs may
become available to substitute for some of the measures consid-
ered here.

SECTION-BY-SECTION DISCUSSION

Rules regarding an accelerated purchase of federal Tier 2 and
Tier 3 non-road diesel equipment were adopted for the DFW
ozone nonattainment area on April 19, 2000. These rules were
adopted in Chapter 114, Subchapter I, Division 2, §114.410,
Definitions; §114.412, Control Requirements; §114.416, Report-
ing and Recordkeeping Requirements; §114.417, Exemptions;
and §114.419, Affected Counties. This rulemaking action pro-
poses identical requirements which would apply to the eight-
county HGA ozone nonattainment area.

The proposed new §114.470 adds definitions for Blue Sky Se-
ries engine, compression-ignition engine, fleet, non-road engine,
non-road equipment, Tier 2 engine, and Tier 3 engine.

The proposed new §114.472 would require persons in the af-
fected counties listed in §114.479, which own or operate non-
road equipment powered by compression-ignition engines to use
non-road equipment powered by Tier 2 and Tier 3 compression
engines. The phase-in schedule specified in these rules accel-
erates the natural turnover of non-road equipment. To ensure

the equipment is available, the phase-in schedule specified in
these rules is set up so that compliance dates come after the
implementation dates of the new federal standard as specified in
the schedule specified in the federal rules in 40 CFR 89.112, as
amended on October 23, 1998. For the portion of the non-road
fleets powered by compression-ignition engines greater than or
equal to 100 hp, but less than or equal to 750 hp, the rule pro-
poses a gradually increased percentage of Tier 2 and Tier 3
equipment required, so that by the end of calendar year 2007,
at least 50% of the affected portion of the fleet shall meet Tier 3
standards and the remainder of the affected fleet shall meet Tier
2 standards. For the portion of the fleet greater than or equal
to 50 hp, but less than 100 hp, the proposed rule requires that
100% of the equipment meet Tier 2 standards by the end of cal-
endar year 2007. For engines greater than 750 hp, the proposed
rule requires that 100% of the affected fleet be Tier 2 engines by
the end of calendar year 2007. The rule also allows the non-road
engines designated as "Blue Sky Series" engines be counted to-
ward the percentage requirements as either Tier 2 or Tier 3 en-
gines. The "Blue Sky Series" engine program is a voluntary EPA
program that allows for earlier introduction of cleaner engines.
The emission standards for the Blue Sky Series program are the
same as Tier 3 emission standards. Finally, the proposed rule
will allow that an EPA-certified retrofit of newly purchased en-
gines, in order to meet the Tier 2 or Tier 3 emission standards,
be allowed to meet the percentage requirements. This retrofit
allowance is proposed because some newly purchased engines
may be able to meet the Tier 2 and Tier 3 emission standards
by being retrofitted. Therefore, for an affected entity to meet the
percentage requirements, they may purchase new equipment or
retrofit existing engines if there is an EPA-certified retrofit avail-
able.

The proposed new §114.476 requires persons subject to
§114.472 to submit annual fleet reports. The proposed rule also
requires them to maintain copies of the submitted reports for a
minimum of three years.

The proposed new §114.477 exempts locomotives, underground
mining equipment, marine engines, aircraft engines, airport
GSE, and agricultural equipment. Locomotives, underground
mining equipment, marine engines, and aircraft engines are
exempt from this proposed rule because they are not regulated
by the EPA non-road rule. Airport GSE is exempt from this
rule because it is being regulated by another strategy being
proposed concurrently. Agricultural equipment is exempt from
the proposed rule because of its small contribution (less than
1.0%) to non-road emissions, and it is operated primarily in
rural areas. Also, the commission proposes an exemption for
equipment used exclusively for emergency operations and for
equipment used exclusively for freezing weather operations due
to their low impact on air quality during the ozone season.

In the rulemaking for the DFW area construction equipment op-
erating restrictions rules, the commission specifically requested
comment on allowing the use of added controls such as catalytic
converters or other after-market devices, or the use of EPA-cer-
tified cleaner equipment, to exempt such equipment from the
operating restrictions of these rules. In response to the DFW
construction equipment operating restrictions exemption com-
ments and other comments to those rules concerning the dif-
ficulty in complying with these rules, the commission proposes
§114.477(b). This subsection allows owners or operators to be
exempt from the requirements of these rules if they submit an
emissions reduction plan by May 31, 2002, that is approved by
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the executive director and the EPA by May 31, 2003. The com-
mission anticipates that by offering this exemption, the entities af-
fected by these rules, the trade associations representing these
entities, and the manufacturers will be encouraged to accelerate
the research and development of emissions-reducing technol-
ogy for equipment that will enable affected entities to meet the
exemption. Each plan must describe in detail how the owner or
operator will modify the equipment fleet to reduce NO

x
emissions

by June 1, 2005 by a target amount equivalent to the total reduc-
tions achieved by implementation of these rules. If equipment
subject to these rules is also subject to the HGA construction
equipment operating restrictions rules, and the owner or opera-
tor would like to be exempt from both sets of rules, then the plan
must reduce NO

x
emissions by a target amount equivalent to the

total reductions achieved by both sets of rules. If the plan demon-
strates that these reductions will occur by June 1, 2005, the re-
ductions will be considered equivalent for purposes of timing.
The commission will apply emissions inventory factors for equip-
ment used in the modeling to develop these rules to quantify the
emissions reductions resulting from the fleet modifications. The
commission will develop a guidance document to assist opera-
tors in developing their plans. The guidance document will con-
tain both the target emissions amount operators must meet, as
well as emission factors for each type of equipment affected by
the rules, and will offer guidance on how to calculate total emis-
sions reductions for an equipment fleet.

The commission is requiring submission of the emission reduc-
tion plans by May 31, 2002, to allow sufficient time to review
and quantify the collective emissions reductions the plans pro-
pose. The commission will complete the reviews by May 31,
2003, which coincides with the planned mid-course review of all
control measures included in the SIP. After reviewing the plans,
the commission will determine whether the collective emissions
reductions proposed by the plans are equivalent to the reduc-
tions achieved from implementing both these rules.

The proposed new §114.479 specifies the counties that are sub-
ject to the new requirements. The counties included in the eight-
county HGA nonattainment area are Brazoria, Chambers, Fort
Bend, Galveston, Harris, Liberty, Montgomery, and Waller.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

John Davis, Technical Specialist with Strategic Planning and Ap-
propriations, determined that for the first five-year period the pro-
posed new sections are in effect, there will be significant fis-
cal implications for units of state and local government located
within the HGA ozone nonattainment area that own or operate
non-road diesel vehicles and engines of 50 hp and larger.

For the portion of the fleet that is 50 hp up to 100 hp, owners and
operators must ensure that such equipment will consist of 100%
Tier 2 non-road equipment by the end of the calendar year 2007.
For the portion of the fleet that is 100 hp up to 750 hp, owners
and operators must ensure that such equipment consist of a min-
imum of 50% Tier 3 non-road equipment and the remainder Tier
2 non-road equipment by the end of the calendar year 2007. Fi-
nally, for the portion of the fleet that is greater than 750 hp, own-
ers and operators must ensure that such equipment consist of
100% Tier 2 engines by the end of calendar year 2007.

Tier 2 and 3 standards are EPA standards whose goals are to
reduce NO

x
, HC (or VOC), and PM emissions for new non-road,

compression-ignition engines. The primary differences between
the current Tier 1 and Tier 2 standards is that in Tier 2 for the

combined emissions of NO
x

and non-methane hydrocarbons
(NMHC) has replaced a separate standard for NO

x
and HC in

Tier 1; in Tier 2, standards for carbon monoxide (CO) and PM
were added in engines of 50 to 175 hp; and in all other engine
sizes, the CO and PM standards are more stringent for Tier 2
than Tier 1. The primary difference between Tier 3 and Tier
2 standards is that NMHC and NO

x
emission standards are

approximately 39% more stringent in Tier 3 than Tier 2. The EPA
has a voluntary program called the "Blue Sky Series" engine
program to encourage the production of advanced, very-low
emitting engines. These proposed rules gradually increase the
percentage of Tier 2 and 3 engines needed in the fleet. "Blue
Sky Series" engines will be allowed to meet either percentage
requirement because the Blue Sky standards are the same
as Tier 3 standards. These rules will also allow EPA-certified
retrofit of newly purchased engines that meet the Tier 2 or
Tier 3 emission standards to be used to meet the percentage
requirements for each tier.

The proposed rules will affect the owners and operators of
diesel equipment of 50 hp and larger used in the construction,
general industrial, lawn and garden, utility, and material handling
categories in the HGA ozone nonattainment area. Examples
of equipment in the construction category include backhoes,
bore/drill rigs, cement mixers, crawler tractors, excavators,
graders, off-highway trucks, pavers, paving equipment, plate
compactors, rollers, rubber-tire dozers, rubber-tire loaders,
scrapers, signal boards, skid-steer loaders, trenchers, and
feller/bunchers. Examples of equipment in the general industrial
category include concrete/industrial saws, crushing equipment,
oil field equipment, refrigeration/air conditioning units, scrub-
ber/sweepers, and rail maintenance equipment. Examples of
equipment used in the lawn and garden category include garden
tractors, rear engine mowers, and chipper/grinders. Examples
of equipment in the utility category include air compressors,
hydro-power units, pressure washers, pumps, generator units,
irrigation units, and welders. Examples of equipment in the
material handling category include aerial lifts, cranes, forklifts,
and rough-terrain forklifts.

The proposed new rules will also require affected individuals,
state and local units of government, and businesses in the HGA
area to submit to the commission, annual reports that demon-
strate compliance with the proposed new sections. The pro-
posed rules exempt non-road engines used in locomotives, un-
derground mining equipment, marine applications, aircraft, air-
port ground support equipment, equipment used solely for agri-
cultural purposes, emergency equipment, and freezing weather
equipment.

The total number of existing diesel equipment covered by the
proposed new sections and owned by units of state and local
government is unknown; therefore, the total cost to units of state
and local government cannot be quantified. As a sample of the
potential equipment involved, the Texas Department of Trans-
portation has 137 pieces of equipment affected by these rules.
The total cost to units of state and local government will be similar
to the costs discussed in the PUBLIC BENEFITS AND COSTS
section of this preamble and will vary with the number of units
owned that will need to be retrofitted, re-engined, or replaced to
comply with the proposed new sections.

PUBLIC BENEFIT AND COSTS

Mr. Davis also determined that for each year of the first five years
the proposed new sections are in effect, the public benefit antic-
ipated from enforcement of and compliance with the proposed
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new sections will be the potential reduction of NO
x
, VOC, CO,

and PM emissions, potentially improved air quality, and contribu-
tion toward demonstration of attainment with the ozone NAAQS.

The commission anticipates significant fiscal implications antic-
ipated to affected individuals, state and local government agen-
cies, and businesses as a result of implementing the proposed
new sections.

The EPA’s NONROAD computer model estimated a population,
in calendar year 2007, of approximately 44,525 pieces of com-
pression-ignition, non-road equipment in the eight-county HGA
ozone nonattainment area affected by the proposed new sec-
tions. Based on the 1999 population of 34,609 pieces of com-
pression-ignition, non-road equipment in the eight-county HGA
ozone nonattainment area, this is a growth factor of approxi-
mately 3.2% per year. The commission estimates that by the end
of calendar year 1997, the population of compression-ignition,
non-road equipment in the eight-county HGA ozone nonattain-
ment area was approximately 32,496 units. Using the ten year
life-cycle for medium to large engines in the EPA final regulatory
impact analysis, approximately 12,969 units with these types of
engines will be purchased as a result of aging or growth from
the beginning of year 1998 through year 2000. This equipment
will have to be either retrofitted or re-engined with compliant en-
gines or replaced during years 2001 through 2007 in order to
comply with the proposed new sections. The commission es-
timates that approximately 9,264 units will be either retrofitted,
re-engined, or replaced from year 2001 through year 2005, the
period covered by this fiscal note. The commission assumes that
retrofit, re-engine, or replacement will begin in the year 2001. In
the years following calendar year 2000, the commission expects
the population of compression-ignition, non-road units to grow by
8,809 units through the end of calendar year 2007 to a total of
44,525 units. In addition, the commission estimates that another
22,747 aging units will be replaced due to the normal life-cycle of
this equipment. The total of new units purchased due to growth
and normal replacement is 31,556 units through year 2007. The
commission estimates that approximately 22,340 of these units
will be purchased during years 2001 through 2005 due to growth
and normal replacement.

The EPA’s regulatory impact analysis contains estimated pur-
chase prices for new non-road diesel equipment. Two of these
price estimates include new portable and motive equipment in
the 250 to 450 hp range and are applicable to the proposed
rule. The EPA estimated costs of $24,000 to $40,000 is for new
portable equipment in the 250 hp to 450 hp range. The EPA re-
port does not specify the types of the portable equipment, but the
types could include equipment like pumps, oil field equipment,
refrigeration, and air conditioning units. These types of equip-
ment may be classified for the most part as industrial equipment.
In the EPA NONROAD model, the closest equivalent hp range is
175 hp to 300 hp. In that range, approximately 78 units must be
retrofitted, re-engined, or replaced through calendar year 2005
to comply with the proposed standards. The estimated total re-
placement cost for these 78 units is an average of approximately
$373,502 to $622,503 per year from 2001 through the end of cal-
endar year 2005. The second EPA estimated cost is $130,000 for
new motive equipment in the 250 hp to 450 hp range. The EPA
does not specify the types of the motive equipment; however,
the motive equipment types in the NONROAD model are prob-
ably classified as tractors and other related construction equip-
ment. In the EPA NONROAD model, there are 4,321 pieces of
construction (motive) equipment in the 175 hp to 300 hp range

by the end of calendar year 2007. In that size engine, approxi-
mately 899 units will be retrofitted, re-engined, or replaced from
calendar year 2001 through 2005. The estimated replacement
cost for these 899 units is an average of approximately $23 mil-
lion per year from 2001 through the end of calendar year 2005.

Since the EPA study addressed the larger engines, the com-
mission assumes that approximately 7,971 of the remaining
8,286 units existing at the end of calendar year 2000 in the HGA
ozone nonattainment area that must be retrofitted, or replaced
are smaller units of equipment with replacement costs in the
range of $15,000 to $30,000. If the 7,971 smaller units of diesel
non-road equipment in the HGA ozone nonattainment area
have replacement costs in the range of $15,000 to $30,000,
the estimated replacement cost for these units is an average
of approximately $24 million to $48 million per year from 2001
through the end of calendar year 2005. The commission also
assumes that 316 of the remaining population of equipment
with diesel engines in the HGA ozone nonattainment area that
must be retrofitted or replaced are larger units of equipment
in the $130,000 to $150,000 range. If the remaining 316 units
of very large diesel, non-road equipment in the HGA ozone
nonattainment area have replacement costs in the range of
$130,000 to $150,000, the estimated replacement cost for these
units is an average of approximately $8 million to $9 million per
year from 2001 through the end of calendar year 2005.

The commission estimates the cost impact to replace the 9,264
units of non-road diesel equipment due to growth and replace-
ment to meet standards in the HGA ozone nonattainment area
at the end of calendar year 2005 to be an average of approx-
imately $56 million to $81 million per year through the end of
calendar year 2005. This cost impact is based on the assump-
tion that all 9,264 units which will require modification or replace-
ment through the end of calendar year 2005 will be replaced with
new equipment. It is probable that some of this equipment will
be retrofitted to meet either Tier 2 or Tier 3 standards, or re-en-
gined with Tier 2 or Tier 3 compliant engines at costs much lower
than the replacement cost indicated here. It is also probable that
many equipment operators will choose to obtain equivalent emis-
sion reductions without making any changes to their equipment.
In addition, the commission anticipates the total cost impact to
be mitigated by the trade-in or the sale of existing equipment if
new equipment is purchased. However, over 96% of this cost
is based on the assumption that all of the 9,264 units that must
be retrofitted, re-engined, or replaced by the end of the calendar
year 2005 will be replaced with all new equipment. The commis-
sion estimates that used equipment in good condition is sold for
from 40% to 60% of its original cost. If a 50% factor is applied to
replacement costs to offset the reduced cost for retrofit, re-en-
gine, and trade-in, the final cost impact to replace or retrofit the
9,264 units is approximately $140 million to $203 million. The
decision to either purchase new equipment, retrofit, or re-engine
will likely be based on the economics for each unit of equipment.

Between the years 2001 and 2007, the EPA NONROAD com-
puter model estimates the population of diesel non-road equip-
ment in the HGA ozone nonattainment area to grow by 8,809
units. In addition, another 22,747 units will be purchased to
replace aging units for a total of 31,556 units. Approximately
22,340 of the total 31,556 units purchased for growth and aging
replacement will be purchased during the years 2001 through
2005. The EPA analysis contains estimates of domestic sales of
various sizes of equipment. If the sales within the HGA ozone
nonattainment area are similar, the commission estimates that
the additional cost of the engines for this equipment would be
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an average of approximately $2.1 million per year through the
end of calendar year 2005. The EPA document states that the
costs of meeting the new emission standards are expected to
add about 1.0% to the purchase price of typical new non-road,
compression-ignition equipment, although for some equipment
the standards may cause price increases on the order of 2.0%
to 3.0%.

The commission estimates the total fiscal impact to replace the
estimated 31,604 units of equipment which will be either pur-
chased new, retrofitted, re-engined, or replaced through 2005
to be an average of approximately $58 million to $83 million per
year through calendar year 2005. Over 96% of this cost is based
on the assumption that all of the 31,604 units that must be retro-
fitted, re-engined, or replaced by the end of calendar year 2005
will be replaced with all new equipment. It is probable that some
of this equipment will be retrofitted to meet either Tier 2 or Tier 3
standards or re-engined with Tier 2 or Tier 3 compliant engines at
a much lower cost than replacement cost. It is also probable that
many equipment operators will choose to obtain equivalent emis-
sion reductions without making any changes to their equipment.
In addition, the commission anticipates the total cost impact to
be mitigated by the trade-in or the sale of existing equipment if
new equipment is purchased. If trade-in allowances are consid-
ered, the commission anticipates the total annual cost between
the years 2001 to 2005 to be approximately $30 million to $42
million. The decision to either purchase new equipment, retrofit,
or re-engine will likely be based on the economics for each unit
of equipment. The following table summarizes the costs through
year 2005:

Figure 2: 30 TAC Chapter 114C-Preamble

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

The commission anticipates significant fiscal implications to
small businesses and micro-businesses located in the HGA
ozone nonattainment area as a result of implementing the
proposed new sections. The commission anticipates that there
are many small and micro-businesses in the affected area that
own and operate non-road diesel equipment affected by the
proposed rule. Depending on the relative age of current equip-
ment and the economics to retrofit or re-engine the equipment
versus new purchase for such equipment, affected small and
micro-businesses in the HGA ozone nonattainment area may
have to retrofit, re-engine, or replace some or most of their
current diesel equipment in the years 2001 through the end of
calendar year 2007 in order to comply with the proposed new
sections. The commission anticipates that costs will be similar
to those for businesses at large as indicated in the PUBLIC
BENEFIT AND COSTS section of this preamble. The EPA
estimated the costs of new portable equipment in the 250 hp to
450 hp category at $24,000 to $40,000 and motive equipment
in the 250 hp to 450 hp range at approximately $130,000. The
commission anticipates that most effected small businesses or
micro-businesses will own and operate engines in the lower
hp ranges, portable equipment, and other types of equipment
in the lower cost ranges of approximately $15,000 to $30,000
per unit. The EPA estimated that the additional cost for diesel
engines which comply with the proposed standards are in the
range of $240 to $1,900 each. The total cost impact will be
more dependent on the relative size of the fleet and on the
size and number of the non-road diesel equipment they own
and operate. The commission also anticipates that the total
fiscal impact may be mitigated by the trade-in or sale of existing
equipment. The total number of existing diesel equipment

covered by the proposed new rules and owned by small and
micro-businesses is unknown; therefore, the total cost to small
and micro-businesses is undetermined.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking is subject to
§2001.0225 because it meets the definition of a "major envi-
ronmental rule" as defined in that statute. "Major environmen-
tal rule" means a rule of which the specific intent is to protect
the environment or reduce risks to human health from environ-
mental exposure and that may adversely affect in a material way
the economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the state
or a sector of the state. The proposed new rules are intended to
protect the environment or reduce risks to human health from
environmental exposure to ozone and will affect in a material
way, the economy, a sector of the economy, productivity, com-
petition, jobs, the environment, or the public health and safety
of the state or a sector of the state. The proposed new rules
would require units of state and local government, businesses,
and persons in the eight-county HGA ozone nonattainment area
which own or operate non-road equipment powered by compres-
sion-ignition equipment to meet the following requirements. For
the portion of the fleet that is 50 hp up to 100 hp, owners and
operators must ensure that such equipment will consist of 100%
Tier 2 non-road equipment by the end of the calendar year 2007.
For the portion of the fleet that is 100 hp up to 750 hp, own-
ers and operators must ensure that such equipment consist of
a minimum of 50% Tier 3 non-road equipment and the remain-
der Tier 2 non-road equipment by the end of the calendar year
2007. Finally, for the portion of the fleet that is greater than 750
hp, owners and operators must ensure that such equipment con-
sist of 100% Tier 2 engines by the end of calendar year 2007.
This air pollution control program is part of the strategy to re-
duce NO

x
emissions necessary for the counties included in the

HGA ozone nonattainment area to be able to demonstrate at-
tainment with the ozone NAAQS. The commission proposes an
air pollution control program, including the use of Tier 2 and Tier
3 non-road, compression-ignition engine standards, be estab-
lished to reduce NO

x
emissions necessary for the counties in-

cluded in the HGA nonattainment area to be able to demonstrate
attainment with the ozone NAAQS. Although the proposed rules
meet the definition of a "major environmental rule" as defined
in Texas Government Code, §2001.0225 only applies to a ma-
jor environmental rule, the result of which is to: exceed a stan-
dard set by federal law, unless the rule is specifically required by
state law; exceed an express requirement of state law, unless
the rule is specifically required by federal law; exceed a require-
ment of a delegation agreement or contract between the state
and an agency or representative of the federal government to
implement a state and federal program; or adopt a rule solely un-
der the general powers of the agency instead of under a specific
state law. This rulemaking action does not meet any of these
four applicability requirements of a "major environmental rule."
Specifically, the use of Tier 2 and Tier 3 non-road, compres-
sion-ignition engine standards within this proposal were devel-
oped in order to meet the ozone NAAQS set by the EPA under
42 USC, §7409, and therefore meet a federal requirement. Pro-
visions of 42 USC, §7410, require states to adopt a SIP which
provides for "implementation, maintenance, and enforcement"
of the primary NAAQS in each air quality control region of the
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state. While §7410 does not require specific programs, meth-
ods, or reductions in order to meet the standard, state SIPs must
include "enforceable emission limitations and other control mea-
sures, means or techniques (including economic incentives such
as fees, marketable permits, and auctions of emissions rights),
as well as schedules and timetables for compliance as may be
necessary or appropriate to meet the applicable requirements
of this chapter," (meaning Chapter 85, Air Pollution Prevention
and Control). It is true that 42 USC does require some spe-
cific measures for SIP purposes, like the inspection and mainte-
nance program, but those programs are the exception, not the
rule, in the SIP structure of 42 USC. The provisions of 42 USC
recognize that states are in the best position to determine what
programs and controls are necessary or appropriate in order to
meet the NAAQS. This flexibility allows states, affected industry,
and the public, to collaborate on the best methods for attaining
the NAAQS for the specific regions in the state. Even though
42 USC allows states to develop their own programs, this flex-
ibility does not relieve a state from developing a program that
meets the requirements of §7410. Thus, while specific measures
are not generally required, the emission reductions are required.
States are not free to ignore the requirements of §7410 and must
develop programs to assure that the nonattainment areas of the
state will be brought into attainment on schedule.

The requirement to provide a fiscal analysis of proposed regu-
lations in the Texas Government Code was amended by Senate
Bill 633 (SB 633) during the 75th Legislative Session, 1999. The
intent of SB 633 was to require agencies to conduct a regulatory
impact analysis (RIA) of extraordinary rules. These are identified
in the statutory language as major environmental rules that will
have a material adverse impact and will exceed a requirement
of state law, federal law, or a delegated federal program, or are
adopted solely under the general powers of the agency. With
the understanding that this requirement would seldom apply, the
commission provided a cost estimate for SB 633 that concluded
"based on an assessment of rules adopted by the agency in the
past, it is not anticipated that the bill will have significant fiscal
implications for the agency due to its limited application." The
commission also noted that the number of rules that would re-
quire assessment under the provisions of the bill was not large.
This conclusion was based, in part, on the criteria set forth in the
bill that exempted proposed rules from the full analysis unless
the rule was a major environmental rule that exceeds a federal
law. As previously discussed, 42 USC does not require specific
programs, methods, or reductions in order to meet the NAAQS;
thus, states must develop programs for each nonattainment area
to ensure that area will meet the attainment deadlines. Because
of the ongoing need to address nonattainment issues, the com-
mission routinely proposes and adopts SIP rules. The legisla-
ture is presumed to understand this federal scheme. If each rule
proposed for inclusion in the SIP was considered to be a major
environmental rule that exceeds federal law, then every SIP rule
would require the full RIA contemplated by SB 633. This con-
clusion is inconsistent with the conclusions reached by the com-
mission in its cost estimate and by the Legislative Budget Board
(LBB) in its fiscal notes. Since the legislature is presumed to
understand the fiscal impacts of the bills it passes, and that pre-
sumption is based on information provided by state agencies and
the LBB, the commission believes that the intent of SB 633 was
only to require the full RIA for rules that are extraordinary in na-
ture. While the SIP rules will have a broad impact, that impact
is no greater than is necessary or appropriate to meet the re-
quirements of the FCAA. For these reasons, rules proposed for
inclusion in the SIP fall under the exception in Texas Government

Code, §2001.0225(a), because they are required by federal law.
The commission performed photochemical grid modeling which
predicts that NO

x
emission reductions, such as those required

by these rules, will result in reductions in ozone formation in the
HGA ozone nonattainment area. This rulemaking does not ex-
ceed an express requirement of state law. This rulemaking is
intended to obtain NO

x
emission reductions which will result in

reductions in ozone formation in the HGA ozone nonattainment
area and help bring HGA into compliance with the air quality
standards established under federal law as NAAQS for ozone.
The rulemaking does not exceed a standard set by federal law,
exceed an express requirement of state law (unless specifically
required by federal law), or exceed a requirement of a delegation
agreement. The rulemaking was not developed solely under the
general powers of the agency, but was specifically developed
to meet the NAAQS established under federal law and autho-
rized under Texas Clean Air Act (TCAA), §§382.011, 382.012,
382.017, 382.019, and 382.039.

The commission invites public comment on the draft regulatory
impact analysis.

TAKINGS IMPACT ASSESSMENT

The commission prepared a takings impact assessment for this
rulemaking action in accordance with Texas Government Code,
§2007.043. The following is a summary of that assessment.
The specific purpose of the proposed rulemaking action would
require persons in the eight-county HGA nonattainment area
which own or operate non-road, compression-ignition equipment
to meet the following requirements. For the portion of the fleet
that is 50 hp up to 100 hp, the owner or operator must ensure
that such equipment will consist of 100% Tier 2 non-road equip-
ment by the end of the calendar year 2007. For the portion of
the fleet that is 100 hp up to 750 hp, the owner or operator must
ensure that such equipment consist of a minimum of 50% Tier 3
non-road equipment and the remainder Tier 2 non-road equip-
ment by the end of the calendar year 2007. Finally, for the por-
tion of the fleet that is greater than 750 hp, the owner or oper-
ator must ensure that such equipment consist of 100% Tier 2
engines by the end of calendar year 2007. This proposed rule-
making action will act as an air pollution control strategy to re-
duce NO

x
emissions necessary for the eight counties included in

the HGA ozone nonattainment area to be able to demonstrate
attainment with the ozone NAAQS. Promulgation and enforce-
ment of this rule will not burden private, real property. Although
the proposed rule does not directly prevent a nuisance, or pre-
vent an immediate threat to life or property, it does prevent a real
and substantial threat to public health and safety, and partially
fulfill a federal mandate under 42 USC, §7410. Specifically, the
emissions limitations and delays within the proposed rule were
developed in order to meet the ozone NAAQS set by the EPA
under 42 USC, §7409. States are primarily responsible for en-
suring attainment and maintenance of the NAAQS, once the EPA
has established them. Under 42 USC, §7410, and related pro-
visions, states must submit, for EPA approval, SIPs that provide
for the attainment and maintenance of NAAQS through control
programs directed to sources of the pollutants involved. There-
fore, the purpose of this rule is to implement a cleaner-burning,
non-road, compression-ignition fleet program necessary for the
HGA nonattainment area to meet the air quality standards estab-
lished under federal law as NAAQS. Consequently, the exemp-
tion which applies to this rulemaking action is that of an action
reasonably taken to fulfill an obligation mandated by federal law.
Therefore, these proposed rules will not constitute a takings un-
der Texas Government Code, Chapter 2007.
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CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission determined that the proposed rulemaking re-
lates to an action or actions subject to the Texas Coastal Man-
agement Program (CMP) in accordance with the Coastal Coordi-
nation Act of 1991, as amended (Texas Natural Resources Code,
§§33.201 et seq.), and the commission rules in 30 TAC Chapter
281, Subchapter B, concerning Consistency with the CMP. As
required by 30 TAC §281.45(a)(3) and 31 TAC §505.11(b)(2), re-
lating to actions and rules subject to the CMP, commission rules
governing air pollutant emissions must be consistent with the ap-
plicable goals and policies of the CMP. The commission reviewed
this action for consistency with the CMP goals and policies in
accordance with the rules of the Coastal Coordination Council,
and determined that the action is consistent with the applicable
CMP goals and policies. The CMP goal applicable to this rule-
making action is the goal to protect, preserve, and enhance the
diversity, quality, quantity, functions, and values of coastal natu-
ral resource areas (31 TAC §501.12(1)). No new sources of air
contaminants will be authorized and NO

x
air emissions will be re-

duced as a result of these rules. The CMP policy applicable to
this rulemaking action is the policy that commission rules com-
ply with regulations in 40 CFR, to protect and enhance air quality
in the coastal area (31 TAC §501.14(q)). This rulemaking action
complies with 40 CFR 50, National Primary and Secondary Am-
bient Air Quality Standards, and 40 CFR 51, Requirements for
Preparation, Adoption, and Submittal Of Implementation Plans.
Therefore, in compliance with 31 TAC §505.22(e), this rulemak-
ing action is consistent with CMP goals and policies.

ANNOUNCEMENT OF HEARINGS

The commission will hold public hearings on this proposal at the
following times and locations: September 18, 2000, 10:00 a.m.,
Lone Star Convention Center, 9055 Airport Road (FM 1484),
Conroe; September 18, 2000, 7:00 p.m., Lake Jackson Civic
Center, 333 Highway 332 East, Lake Jackson; September 19,
2000, 10:00 a.m. and 7:00 p.m., George Brown Convention
Center, 1001 Avenida de Las Americas, Houston; September
20, 2000, 9:00 a.m., VFW Hall, 6202 George Bush Drive, Katy;
September 20, 2000, 6:00 p.m., East Harris County Community
Center, 7340 Spencer, Pasadena; September 21, 2000, 10:00
a.m., Southeast Texas Regional Airport Media Room, 6000 Air-
line Drive, Beaumont; September 21, 2000, 2:00 p.m., Amar-
illo City Commission Chambers, City Hall, 509 East 7th Avenue,
Amarillo; September 21, 2000, 6:00 p.m., Charles T. Doyle Con-
vention Center, 21st Street at Phoenix Lane, Texas City; Septem-
ber 22, 2000, 10:00 a.m., Dayton High School, 2nd Floor Lec-
ture Room, 3200 North Cleveland Street, Dayton; September 22,
2000, 11:00 a.m., El Paso City Council Chambers, 2 Civic Cen-
ter Plaza, 2nd Floor, El Paso; September 22, 2000, 2:00 p.m.,
North Central Texas Council of Governments, 2nd Floor Board
Room, 616 Six Flags Drive, Suite 200, Arlington; and Septem-
ber 25, 2000, 10:00 a.m., Texas Natural Resource Conservation
Commission, 12100 North I-35, Building E, Room 201S, Austin.
The hearings are structured for the receipt of oral or written com-
ments by interested persons. Registration will begin one hour
prior to each hearing. Individuals may present oral statements
when called upon in order of registration. A four-minute time limit
will be established at each hearing to assure that enough time is
allowed for every interested person to speak. Open discussion
will not occur during each hearing; however, agency staff mem-
bers will be available to discuss the proposal one hour before
each hearing, and will answer questions before and after each
hearing.

Persons with disabilities who have special communication or
other accommodation needs, who are planning to attend a
hearing, should contact the Office of Environmental Policy,
Analysis, and Assessment at (512) 239-4900. Requests should
be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Written comments may be submitted to Heather Evans, Office
of Environmental Policy, Analysis, and Assessment, MC 206,
P.O. Box 13087, Austin, Texas 78711-3087; faxed to (512) 239-
4808; or emailed to siprules@tnrcc.state.tx.us. All comments
should reference Rule Log Number 2000-011C-114-AI. Com-
ments must be received by 5:00 p.m., September 25, 2000. For
further information, please contact Ken Gathright at (512) 239-
0599 or Alan Henderson at (512) 239-1510.

STATUTORY AUTHORITY

The new sections are proposed under Texas Water Code (TWC),
§5.103, which authorizes the commission to adopt rules nec-
essary to carry out its powers and duties under the TWC, and
under Texas Health and Safety Code, TCAA, §382.017, which
authorizes the commission to adopt rules consistent with the
policy and purposes of the TCAA. The new sections are also
proposed under TCAA, §382.011, which authorizes the com-
mission to control the quality of the state’s air; §382.012, which
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state’s air; §382.019,
which authorizes the commission to adopt rules to control and re-
duce emissions from engines used to propel land vehicles; and
§382.039, which authorizes the commission to develop and im-
plement transportation programs and other measures necessary
to demonstrate attainment and protect the public from exposure
to hazardous air contaminants from motor vehicles.

The proposed new sections implement TCAA, §382.002, relating
to Policy and Purpose; §382.011, relating to General Powers and
Duties; §382.012, relating to State Air Control Plan; §382.019,
relating to Methods Used to Control and Reduce Emissions from
Land Vehicles; and §382.039, relating to Attainment Program.

§114.470. Definitions.

Unless specifically defined in the TCAA or in therulesof the commis-
sion, the terms used by the commission have the meanings commonly
ascribed to them in the field of air pollution control. In addition to the
terms which aredefined by theTCAA, the following wordsand terms,
when used in this division, shall have the following meanings, unless
the context clearly indicates otherwise.

(1) Blue Sky Series engine--A non-road engine meeting
the requirements of Title 40 Code of Federal Regulations (CFR)
§89.112(f), as amended on October 23, 1998.

(2) Compression-ignition engine--A type of engine with
operating characteristics significantly similar to the theoretical diesel
combustion cycle. The non-use of a throttle to regulate intake air
flow for controlling power during normal operation is indicative of a
compression-ignition engine.

(3) Fleet--The aggregate of non-road equipment powered
by compression-ignition engines that operate within the counties spec-
ified in §114.479 of this title (relating to Affected Counties) under the
authority of thesameperson. Regarding fleet equipment leased for one
year or longer, the authority isconsidered to reside with the lessee. For
fleet equipment leased for less than one year, the authority is consid-
ered to reside with the lessor.
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(4) Non-roadengine--Anengineasdefined in Title40CFR
§89.2, as amended on December 29, 1999.

(5) Non-road equipment--Equipment which is powered by
a non-road engine and which is not licensed for on-road use.

(6) Tier 2 engine--An enginesubject to the Tier 2 emission
standards listed in Title 40 CFR §89.112(a), Table 1, as amended on
October 23, 1998.

(7) Tier 3 engine--An enginesubject to the Tier 3 emission
standards listed in Title 40 CFR §89.112(a), Table 1, as amended on
October 23, 1998.

§114.472. Control Requirements.

(a) Persons who own or operate non-road equipment powered
by compression-ignition engines 50 horsepower (hp) and larger, in the
counties listed in §114.479 of this title (relating to Affected Counties),
are subject to the compliance requirements specified in subsection (b)
of this section.

(b) Ownersor operators shall ensure that their fleet iscertified
to meet or exceed the Tier 2 and Tier 3 standards in accordance with
the following schedule.

(1) For the part of the fleet greater than or equal to 50 and
less than 100 hp:

(A) at least 25% of theaffected portion of thefleet shall
meet Tier 2 certification standards by December 31, 2004;

(B) at least 50% of theaffected portion of thefleet shall
meet Tier 2 certification standards by December 31, 2005;

(C) at least 75% of theaffected portion of thefleet shall
meet Tier 2 certification standards by December 31, 2006; and

(D) 100% of the affected portion of the fleet shall meet
Tier 2 certification standards by December 31, 2007.

(2) For thepart of thefleet greater than or equal to 100 and
less than or equal to 750 hp:

(A) at least 10% of theaffected portion of thefleet shall
meet Tier 2 certification standards by December 31, 2004;

(B) at least 20% of theaffected portion of thefleet shall
meet Tier 2 certification standards by December 31, 2005;

(C) at least 30% of theaffected portion of thefleet shall
meet Tier 2 certification standards by December 31, 2006; and

(D) at least 50% of theaffected portion of thefleet shall
meet Tier 3 certification standards, and the remainder of the affected
portion of thefleet shall meet Tier 2 certification standards by Decem-
ber 31, 2007.

(3) For that part of the fleet with an hp rating greater than
750 hp:

(A) at least 50% of theaffected portion of thefleet must
meet Tier 2 certification standards by December 31, 2006; and

(B) 100% of theaffected portion of thefleet must meet
Tier 2 certification standards by December 31, 2007.

(c) Non-road equipment that uses a "Blue Sky Series" engine,
as defined in §114.470 of this title (relating to Definitions) may be
considered aTier 2 or Tier 3 enginefor compliancewith thepercentage
requirements of subsection (b) of this section.

(d) The percentage requirements of subsection (b) of this sec-
tion may also be met by a retrofit of currently owned or newly pur-
chased non-road, compression-ignition enginescertified by theEPA to
meet or exceed the Tier 2 or Tier 3 emission standards.

§114.476. Reporting and Recordkeeping Requirements.
(a) Persons affected by §114.472 of this title (relating to Con-

trol Requirements) must submit annual reports for the previous year
beginning February 1, 2005, and every February 1 thereafter. The re-
port shall be submitted to the executive director and shall contain, at a
minimum:

(1) the fleet identification number (when assigned by the
Texas Natural Resource Conservation Commission);

(2) the person’s name, mailing address, telephone and fax
numbers;

(3) the name, title, mailing address, and telephone number
of the specified person responsible for the fleet;

(4) a list of all non-road equipment with compression-igni-
tion engines 50 horsepower and larger; and

(5) a demonstration of compliance with the applicable im-
plementation schedule under §114.472 of this title.

(b) The affected person shall maintain copies of reports re-
quired by subsection (a) of this section on-site at the reported fleet ad-
dress for a minimum of three years, and upon request shall make such
reports available to the executive director or local air pollution control
agencies with jurisdiction.

§114.477. Exemptions.
(a) The following non-road equipment powered by compres-

sion-ignition engines are exempt from §114.472 and §114.476 of this
title(relatingto Control Requirements; and Reportingand Recordkeep-
ing Requirements):

(1) locomotives;

(2) underground mining equipment;

(3) marine engines;

(4) aircraft engines;

(5) airport ground support equipment;

(6) equipment used solely for agricultural purposes which
includes, but is not limited to, tractors, balers, combines, sprayers,
swathers, and skidders;

(7) equipment used exclusively for emergency operations
to protect public health and safety or the environment; and

(8) equipment used exclusively for freezing weather oper-
ations.

(b) Owners or operators who submit an emission reduction
plan by May 31, 2002, that is approved by the executive director and
theEPA by May 31, 2003, will beexempt from §114.472 and §114.476
of this title in thecounties listed in §114.479 of this title(relating to Af-
fected Counties) upon implementation of the rules of this division on
December 31, 2004. In order to be approved, the plan must demon-
strate reductions of oxides of nitrogen emissions equivalent to those
required by §114.472 of this title and must contain adequate enforce-
ment provisions.

§114.479. Affected Counties.
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Personsin thefollowing countiesshall be in compliancewith §114.472
and §114.476 of this title (relating to Control Requirements; and Re-
porting andRecordkeeping Requirements) no later thanthedatesspeci-
fied in§114.472(b) of thistitle: Brazoria, Chambers, Fort Bend, Galve-
ston, Harris, Liberty, Montgomery, and Waller.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005613
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
DIVISION 9. HOUSTON/GALVESTON
CONSTRUCTION EQUIPMENT OPERATING
RESTRICTIONS
30 TAC §§114.482, 114.486, 114.487, 114.489

The Texas Natural Resource Conservation Commission (com-
mission) proposes new §114.482, Control Requirements;
§114.486, Recordkeeping Requirements; §114.487, Exemp-
tions; and §114.489, Affected Counties and Compliance
Dates. The commission proposes these revisions to add
new Division 9, Houston/Galveston Construction Equipment
Operating Restrictions; to Subchapter I, Non-road Engines;
Chapter 114, Control of Air Pollution from Motor Vehicles; and
corresponding revisions to the state implementation plan (SIP).
The commission proposes these new sections in Chapter 114
and revisions to the SIP in order to control ground-level ozone in
the Houston/Galveston (HGA) ozone nonattainment area. The
proposed sections are one element of the control strategy for the
proposed HGA Post-1999 Rate-of-Progress (ROP)/Attainment
Demonstration SIP.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

The HGA ozone nonattainment area is classified as Severe-17
under the Federal Clean Air Act (FCAA) Amendments of 1990
(42 United States Code (USC), §§7401 et seq.), and therefore
is required to attain the one-hour ozone standard of 0.12 parts
per million (ppm) by November 15, 2007. The HGA area, de-
fined by Brazoria, Chambers, Fort Bend, Galveston, Harris, Lib-
erty, Montgomery, and Waller Counties, has been working to de-
velop a demonstration of attainment in accordance with 42 USC,
§7410. On January 4, 1995, the state submitted the first of its
Post-1996 SIP revisions for HGA.

The January 1995 SIP consisted of urban airshed model (UAM)
modeling for 1988 and 1990 base-case episodes, adopted rules
to achieve a 9% ROP reduction in volatile organic compounds
(VOC), and a commitment schedule for the remaining ROP and
attainment demonstration elements. At the same time, but in a
separate action, the State of Texas filed for the temporary ni-
trogen oxides (NO

x
) waiver allowed by 42 USC, §7511a(f). The

January 1995 SIP and the NO
x
waiver were based on early base-

case episodes which marginally exhibited model performance
in accordance with the United States Environmental Protection
Agency (EPA) modeling performance standards, but which had
a limited data set as inputs to the model. In 1993 and 1994, the
commission was engaged in an intensive data-gathering exer-
cise known as the COAST study. The state believed that the en-
hanced emissions inventory, expanded ambient air quality and
meteorological monitoring, and other elements would provide
a more robust data set for modeling and other analysis, which
would lead to modeling results that the commission could use to
better understand the nature of the ozone air quality problem in
the HGA area.

Around the same time as the 1995 submittal, the EPA policy re-
garding SIP elements and timelines went through changes. Two
national programs in particular resulted in changing deadlines
and requirements. The first of these programs was the Ozone
Transport Assessment Group. This group grew out of a March
2, 1995, memo from Mary Nichols, former EPA Assistant Ad-
ministrator for Air and Radiation, that allowed states to postpone
completion of their attainment demonstrations until an assess-
ment of the role of transported ozone and precursors had been
completed for the eastern half of the nation, including the east-
ern portion of Texas. Texas participated in this study, and it
has been concluded that Texas does not significantly contribute
to ozone exceedances in the Northeastern United States. The
other major national initiative that has impacted the SIP plan-
ning process is the revisions to the national ambient air quality
standard (NAAQS) for ozone. The EPA promulgated a final rule
on July 18, 1997 changing the ozone standard to an eight-hour
standard of 0.08 ppm. In November 1996, concurrent with the
proposal of the standards, the EPA proposed an interim imple-
mentation plan (IIP) that it believed would help areas like HGA
transition from the old to the new standard. In an attempt to avoid
a significant delay in planning activities, Texas began to follow
this guidance, and readjusted its modeling and SIP development
timelines accordingly. When the new standard was published,
the EPA decided not to publish the IIP, and instead stated that,
for areas currently exceeding the one-hour ozone standard, that
standard would continue to apply until it is attained. The FCAA
requires that HGA attain the standard by November 15, 2007.

The EPA issued revised draft guidance for areas such as HGA
that do not attain the one-hour ozone standard. The commission
adopted on May 6, 1998 and submitted to the EPA on May 19,
1998, a revision to the HGA SIP which contained the following
elements in response to the EPA guidance: The UAM modeling
based on emissions projected from a 1993 baseline out to the
2007 attainment date; an estimate of the level of VOC and NO

x

reductions necessary to achieve the one-hour ozone standard by
2007; a list of control strategies that the state could implement
to attain the one-hour ozone standard; a schedule for complet-
ing the other required elements of the attainment demonstration;
a revision to the Post-1996 9% ROP SIP that remedied a defi-
ciency that the EPA believed made the previous version of that
SIP unapprovable; and evidence that all measures and regula-
tions required by Subpart 2 of Title I of the FCAA to control ozone
and its precursors have been adopted and implemented, or are
on an expeditious schedule to be adopted and implemented.

In November 1998, the SIP revision submitted to the EPA in
May 1998 became complete by operation of law. However, the
EPA stated that it could not approve the SIP until specific control
strategies were modeled in the attainment demonstration. The
EPA specified a submittal date of November 15, 1999, for this
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modeling. In a letter to the EPA dated January 5, 1999, the state
committed to model two strategies showing attainment.

As the HGA modeling protocol evolved, the state eventually se-
lected and modeled seven basic modeling scenarios. As part
of this process, a group of HGA stakeholders worked closely
with commission staff to identify local control strategies for the
modeling. Some of the scenarios for which the stakeholders re-
quested evaluation included options such as California-type fuel
and vehicle programs as well as an acceleration simulation mode
equivalent motor vehicle inspection and maintenance program.
Other scenarios incorporated the estimated reductions in emis-
sions that were expected to be achieved throughout the mod-
eling domain as a result of the implementation of several vol-
untary and mandatory statewide programs adopted or planned
independently of the SIP. It should be made clear that the com-
mission did not propose that any of these strategies be included
in the ultimate control strategy submitted to the EPA in 2000. The
need for and effectiveness of any controls which may be imple-
mented outside the HGA eight-county area will be evaluated on
a county-by-county basis.

The SIP revision was adopted by the commission on October
27, 1999, submitted to the EPA by November 15, 1999, and
contained the following elements: photochemical modeling of
potential specific control strategies for attainment of the one-
hour ozone standard in the HGA area by the attainment date
of November 15, 2007; an analysis of seven specific modeling
scenarios reflecting various combinations of federal, state, and
local controls in HGA (additional scenarios H1 and H2 build upon
Scenario VIf); identification of the level of reductions of VOC and
NO

x
necessary to attain the one-hour ozone standard by 2007;

a 2007 mobile source budget for transportation conformity; iden-
tification of specific source categories which, if controlled, could
result in sufficient VOC and/or NO

x
reductions to attain the stan-

dard; a schedule committing to submit by April 2000 an enforce-
able commitment to conduct a mid-course review; and a sched-
ule committing to submit modeling and adopted rules in support
of the attainment demonstration by December 2000.

The April 19, 2000, SIP revision for HGA contained the following
enforceable commitments by the state: to quantify the shortfall
of NO

x
reductions needed for attainment; to list and quantify po-

tential control measures to meet the shortfall of NO
x
reductions

needed for attainment; to adopt the majority of the necessary
rules for the HGA attainment demonstration by December 31,
2000, and to adopt the rest of the shortfall rules as expeditiously
as practical, but no later than July 31, 2001; to submit a Post-99
ROP plan by December 31, 2000; to perform a mid-course re-
view by May 1, 2004; and to perform modeling of mobile source
emissions using the EPA mobile source emissions model (MO-
BILE6), to revise the on-road mobile source budget as needed,
and to submit the revised budget within 24 months of the model’s
release. In addition, if a conformity analysis is to be performed
between 12 months and 24 months after the MOBILE6 release,
the state will revise the motor vehicle emissions budget (MVEB)
so that the conformity analysis and the SIP MVEB are calculated
on the same basis.

In order for the state to have an approvable attainment demon-
stration, the EPA has indicated that the state must adopt those
strategies modeled in the November submittal and then adopt
sufficient controls to close the remaining gap in NO

x
emissions.

The modeling included in this proposal indicates a gap of an ad-
ditional 77.98 tons per day (tpd) of NO

x
reductions is necessary

for an approvable attainment demonstration.

The emission reduction requirements included as part of this
SIP revision represent substantial, intensive efforts on the part of
stakeholder coalitions in the HGA area. These coalitions, involv-
ing local governmental entities, elected officials, environmental
groups, industry, consultants, and the public, as well as the com-
mission and the EPA, have worked diligently to identify and quan-
tify potential control strategy measures for the HGA attainment
demonstration. Local officials from the HGA area have formally
submitted a resolution to the commission, requesting the inclu-
sion of many specific emission reduction strategies.

The current SIP revision contains rules, enforceable commit-
ments, and photochemical modeling analyses in support of the
HGA ozone attainment demonstration. In addition, this SIP con-
tains post-1999 ROP plans for the milestone years 2002 and
2005, and for the attainment year 2007. The SIP also con-
tains enforceable commitments to implement further measures,
if needed, in support of the HGA attainment demonstration, as
well as a commitment to perform and submit a mid-course re-
view.

The HGA ozone nonattainment area will need to ultimately re-
duce NO

x
more than 750 tpd to reach attainment with the one-

hour standard. In addition, a VOC reduction of about 25% will
have to be achieved. Adoption of the HGA Construction Equip-
ment Operating Restrictions program will contribute to attain-
ment and maintenance of the one-hour ozone standard in the
HGA area. An HGA construction equipment operating restriction
program should also contribute to a successful demonstration of
transportation conformity in the HGA area.

The purpose of these rules is to establish a restriction on the use
of construction equipment (non-road, heavy-duty diesel equip-
ment rated at 50 horsepower (hp) and greater) as an air pollution
control strategy to delay the emissions of NO

x
, a key ozone pre-

cursor, until later in the day, thus limiting ozone formation. The
non-road mobile source category is one of the few sources of
ozone-forming emissions that is not currently regulated by state
or federal rules. Federal controls such as cleaner-burning en-
gines and cleaner-diesel fuel have been proposed, but are not
scheduled to be implemented until the 2004 time frame.

The proposed revisions provide a similar restriction on the use
of construction equipment previously adopted by the commission
for the Dallas/Fort Worth (DFW) ozone nonattainment area, ex-
cept for the effective period, which is between the hours of 6:00
a.m. and noon, during Daylight Savings Time, which begins on
the first Sunday in April and ends on the last Sunday in Octo-
ber, for the HGA ozone nonattainment area. The affected area
includes the eight-county HGA nonattainment area of Brazoria,
Chambers, Fort Bend, Galveston, Harris, Liberty, Montgomery,
and Waller Counties. The contribution towards the reduction in
ozone levels from restricting the hours of operation of construc-
tion equipment is an essential component of the control strategy
and is necessary for the eight-county HGA ozone nonattainment
area to demonstrate attainment with the ozone NAAQS.

The effective date of the amended rules for HGA will be April 3,
2005. The commission established an effective date in 2005 to
allow manufacturers time to produce and release new cleaner-
burning equipment and retrofit technology, which would enable
equipment operators to plan for and implement purchases of this
equipment before rules concerning restrictions on the operation
of construction equipment become effective.

The equipment to which the rules concerning restrictions on the
operation of construction equipment apply includes all non-road,
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heavy-duty diesel equipment classified as "construction equip-
ment," rated at 50 hp and greater, regardless of how it is be-
ing used. For example, equipment such as bulldozers used in
sanitary landfills, non-road cranes used in demolition, and rub-
ber tire loaders used in manufacturing operations are covered by
these rules concerning restrictions on the operation of construc-
tion equipment. It is not the commission’s intent to restrict the
use of agriculture equipment, which does not meet the definition
of construction equipment.

The commission understands that a literal interpretation of the
term "construction equipment" could lead the reader to believe
that the rules concerning restrictions on the operation of con-
struction equipment only applied to non-road, heavy-duty diesel
equipment used only for purposes of construction and mining,
when in fact, the rules apply to all construction equipment greater
than 50 hp, regardless of how it is being used.

Construction equipment is considered to be, but is not limited to,
pavers, paving equipment, plate compactors, rollers, scrapers,
surfacing equipment, signal boards/light plants, trenchers,
bore/drill rigs, excavators, concrete/industrial saws, cement
and mortar mixers, cranes, graders, off-highway trucks, crush-
ing/processing equipment, rough terrain forklifts, rubber tire
loaders, rubber tire tractors/dozers, tractors/loaders/backhoes,
crawler tractors/dozers, skid steer loaders, off-highway tractors,
and dumpsters/tenders.

Ozone is formed through chemical reactions between natural
and man-made emissions of VOC and NO

x
in the presence

of sunlight. Higher ozone levels occur most frequently on hot
summer afternoons. The critical time for the mixing of NO

x
and

VOC is early in the day. By delaying the hours of operation
for construction equipment and delaying the release of NO

x

emissions until after noon during Daylight Savings Time in the
HGA nonattainment area, the NO

x
emissions will not mix in the

atmosphere with other ozone-forming compounds until after
the critical mixing time has passed. Therefore, production of
ozone will be stalled until later in the day when optimum ozone
formation conditions no longer exist, ultimately reducing the
peak level of ozone produced.

This strategy is not dependent on atmospheric conditions to re-
duce ozone formation, as such strategies are disfavored by 42
USC, §7423. Instead, the strategy creates reductions in the
amount of NO

x
added to the atmosphere by construction equip-

ment during the time of day when those emissions have been
shown to contribute to exceedances of the ozone NAAQS. Use
of "time of day" restrictions such as this for NAAQS compliance
strategies was anticipated and discussed by the EPA in their
off-road mobile source rules.

As established in the previously adopted DFW rules concern-
ing restrictions on the operation of construction equipment, the
proposed rules contain exemptions from control and recordkeep-
ing requirements. These exemptions include construction equip-
ment used exclusively for emergency operations to protect public
health and the environment, and for mixing, transporting, pour-
ing, or processing wet concrete. Also, the proposed rules contain
an exemption that allows operators that submit an emissions re-
duction plan (plan) by May 31, 2002, which is approved by the ex-
ecutive director and the EPA by May 31, 2003, to operate during
the restricted hours. The commission anticipates that by offer-
ing this exemption, equipment manufacturers or regulated busi-
nesses will invest in research and development of emissions-re-
ducing technology for construction equipment to enable affected
businesses to meet the exemption.

The emission reduction plan must describe in detail how the op-
erator will modify his behavior or fleet of equipment to reduce
NO

x
emissions by the implementation date in 2005 by a target

amount equivalent to the total NO
x

reductions achieved by im-
plementation of the rule from which the operator is applying for
exemption. Owners or operators may submit plans to apply for
exemption from either the construction equipment operating re-
striction rule or the accelerated purchase of non-road heavy-duty
diesel equipment rule, or from both rules. The plans must con-
tain emission reductions equivalent to the total NO

x
reductions

achieved by the rule from which they are applying for exemption
and must contain adequate enforcement provisions. Examples
of modifications that may result in emission reductions include
using new, cleaner-burning equipment, replacing existing equip-
ment with cleaner-burning engines, retrofitting existing equip-
ment with emissions-reducing technology, using emissions-re-
ducing fuel, changing hours of operation, restricting equipment
idling, and participating in an emissions banking and trading pro-
gram. For example, an owner or operator may obtain emis-
sion reduction credits (ERCs), mobile emission reduction credits
(MERCs), discrete emission reduction credit (DERCs), or mo-
bile discrete emission reduction credit (MDERCs) in accordance
with this section and 30 TAC Chapter 101 (General Air Rules),
§101.29 (Emission Credit Banking and Trading). In a concur-
rent rulemaking (rule log number 1998-089-101-AI), the emis-
sion credit banking and trading rules are being moved to Chapter
101, Subchapter H (Emissions Banking and Trading), Division 1
(Emission Credit Banking and Trading) and Division 4 (Discrete
Emission Credit Banking and Trading).

The commission will apply emission inventory factors for con-
struction equipment used in the modeling utilized in the devel-
opment of the rules concerning restrictions on the operation of
construction equipment to quantify the NO

x
and VOC emission

reductions and equivalent ozone reductions resulting from the
fleet modifications. The commission will develop a guidance doc-
ument to assist operators in developing their plans. The guid-
ance document will contain both the target emissions amount
operators must meet, as well as emission factors for each type
of equipment affected by the rules concerning restrictions on the
operation of construction equipment, and will offer guidance on
how to calculate total emissions reductions for a fleet of equip-
ment. The commission estimates that this measure results in an
approximate 8.0 tpd shift of NO

x
emissions from morning to af-

ternoon which is equivalent to a 6.7 tpd NO
x
reduction.

The commission is requiring submission of the plans by May 31,
2002 to allow sufficient time to review and quantify the collec-
tive emissions reductions the plans propose. The executive di-
rector and the EPA will complete the reviews by May 31, 2003,
which coincides with the planned mid-course review of all con-
trol measures included in the SIP. After reviewing the plans, the
executive director will determine whether the collective emission
reductions proposed by the plans are equivalent to the NO

x
re-

ductions achieved from implementing the underlying exempted
rule. The commission will implement the construction equipment
operating restrictions rules on April 3, 2005 and the accelerated
purchase rules on December 31, 2004, as proposed, for opera-
tors who did not submit plans or whose plans were not approved.

Because this proposed strategy does not create an actual re-
duction in emissions nor require the use of additional control
equipment or any new technology, the commission estimated
that the fiscal implications may be significant due to the shift in
work hours. The restriction in the hours of operation may require
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that companies adjust their work schedules to coincide with the
hours of operation allowed under the regulation.

The commission solicits comment on additional flexibilities re-
lating to rule content and implementation which have not been
addressed in this or other concurrent rulemakings. These flexi-
bilities may be available for both mobile and stationary sources.
Additional flexibilities may also be achieved through innovative
and/or emerging technology which may become available in the
future. Additional sources of funds for incentive programs may
become available to substitute for some of the measures consid-
ered here.

SECTION BY SECTION DISCUSSION

The new Division 9 is proposed regarding HGA construction
equipment operating restrictions in order to provide an opportu-
nity for comment on the complete control strategy.

The proposed new §114.482 establishes control requirements
for construction equipment operating restrictions. The proposal
restricts the operation of any non-road diesel construction equip-
ment of 50 hp and above, between the hours of 6:00 a.m. and
noon, during Daylight Savings Time, which begins on the first
Sunday in April and ends on the last Sunday in October.

The proposed new §114.486 requires all persons subject to the
provisions of §114.482 to maintain daily records of equipment
operation in the affected counties.

The proposed new §114.487 establishes exemptions from the
control requirements of §114.482 and the recordkeeping require-
ments of §114.486. These exemptions include diesel equipment
used exclusively for situations involving emergency operations
and diesel equipment while being used for mixing, transporting,
pouring, or processing of wet concrete. The commission under-
stands the definition of emergency equipment includes equip-
ment which may have to be used to repair facilities or devices
which have failed in order to prevent greater immediate environ-
mental harm. Also, the proposed rules contain an exemption
that allows operators that submit an emissions reduction plan by
May 31, 2002, which is approved by the executive director and
the EPA by May 31, 2003, to operate during the restricted hours.

The proposed new §114.489 specifies the counties which are
subject to the new requirements and the dates and times these
counties are subject to these requirements. The affected coun-
ties include all eight counties in the HGA ozone nonattainment
area, which include Brazoria, Chambers, Fort Bend, Galveston,
Harris, Liberty, Montgomery, and Waller Counties. The compli-
ance date for the HGA area is April 3, 2005.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

John Davis, Technical Specialist with Strategic Planning and Ap-
propriations, has determined that for the first five-year period
that the proposed rules are in effect, significant fiscal implica-
tions are anticipated for units of state and local government as
a result of administration or enforcement of the proposed rules.
The proposed rules would restrict the use of heavy-duty diesel
construction equipment, rated at 50 hp and greater, from use be-
tween the hours of 6:00 a.m. and noon, during Daylight Savings
Time, which begins on the first Sunday in April and ends the last
Sunday in October. The restriction would apply to construction
equipment in the eight-county HGA ozone nonattainment area
of Brazoria, Chambers, Fort Bend, Galveston, Harris, Liberty,
Montgomery, and Waller Counties. The proposed rules would

become effective April 3, 2005. Units of state and local govern-
ment within the HGA ozone nonattainment area that have ongo-
ing construction projects will be affected. Based on comments
received from units of state and local government affected by the
DFW rules, including the North Central Texas Council of Govern-
ment (NCTCOG) and the Texas Department of Transportation
(TxDOT), costs associated with delays and extended construc-
tion schedules may increase overall construction costs by 15%
to 20%. State and local agencies engaged in road construction
and repair are anticipated to bear the heaviest burden among
state and local agencies. The proposed rules do not require ad-
ditional control equipment or new emission control technologies
to be applied to the affected diesel equipment.

The proposed rules would establish a limitation on the use of
heavy-duty diesel construction equipment as an air pollution con-
trol strategy to delay the emission of NO

x
until later in the day,

thus limiting ozone production. The commission is required to
submit a SIP revision by the end of 2000 which will bring the
HGA into attainment by 2007. The rules proposed for HGA in this
notice are one element of the ozone attainment demonstration
SIP for HGA. The purpose of the proposed rules is for the HGA
nonattainment area to demonstrate attainment with the ozone
NAAQS. The SIP sets forth a control strategy that provides part
of the emission reductions necessary for attainment and main-
tenance of the ozone NAAQS.

As established in the DFW rules concerning restrictions on
the operation of construction equipment, the existing rules
contain exemptions from control and recordkeeping require-
ments. These exemptions include construction equipment used
exclusively for emergency operations to protect public health
and the environment, and for mixing, transporting, pouring, or
processing wet concrete. Also, the existing rules contain an
exemption that allows operators that submit a plan by May 31,
2002, which is approved by the executive director and the EPA
by May 31, 2003, to operate during the restricted hours.

Units of state and local government within the HGA ozone nonat-
tainment area that have ongoing construction projects may have
significant fiscal implications. According to TxDOT, the TxDOT’s
Houston and Beaumont districts (which cover Brazoria, Cham-
bers, Fort Bend, Galveston, Harris, Liberty, Montgomery, and
Waller Counties) spent over $464 million during calendar year
1999 for road and bridge construction projects in the HGA area.
Based on the TxDOT expenditures, an estimated 15% to 20%
cost increase due to delays and extended construction sched-
ules would add $70 million to $93 million annually to TxDOT-re-
lated construction costs in the HGA area. Note, these figures
only apply to TxDOT-related road and bridge construction costs.
Because the proposed rules do not require additional control
equipment or new technology, the commission does not antici-
pate significant economic impacts to affected agencies and busi-
nesses beyond the shift in work schedule and possible implica-
tions caused by potential construction delays attributable to the
proposed rules. Delaying use of diesel construction equipment
until after noon may require affected state and local agencies
and associated businesses to adjust their work schedules and
could cause extensions of construction timelines. The fiscal im-
pact of potential delays would depend on the scope, magnitude,
and time-critical nature of the construction projects.

PUBLIC BENEFIT AND COSTS

Mr. Davis also determined that for each year of the first five
years the proposed rules are in effect, the public benefit antic-
ipated from enforcement of and compliance with the proposed
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rules will be a potential reduction in the formation of ozone by
delaying NO

x
emissions from construction equipment until later

in the day when optimum conditions for the formation of ozone
no longer exist, potentially improved air quality, and contribution
toward demonstration of attainment with the ozone NAAQS.

The proposed rules would restrict the use of heavy-duty diesel
construction equipment, rated at 50 hp and greater, from use be-
tween the hours of 6:00 a.m. and noon, during Daylight Savings
Time, which begins on the first Sunday in April and ends the last
Sunday in October. The restriction would apply to construction
equipment in the eight-county HGA ozone nonattainment area.
The proposed rules would become effective April 3, 2005.

Businesses within the HGA ozone nonattainment area that
have ongoing construction projects may have significant fiscal
implications in an amount that cannot be determined at this
time; however, based on comments received from units of state
and local government affected by the DFW rules, including
the NCTCOG and TxDOT, costs associated with delays and
extended construction schedules may increase overall con-
struction costs by 15% to 20%. Because the proposed rules do
not require additional control equipment or new technology, the
commission does not anticipate significant economic impacts
to affected agencies and businesses beyond the shift in work
schedule and possible implications caused by potential con-
struction delays attributable to the proposed rules. Delaying use
of diesel construction equipment until after noon may require
affected state and local agencies and businesses to adjust their
work schedules and could cause extensions of construction
timelines. The fiscal impact of potential delays would depend on
the scope, magnitude, the slack time available in the schedule,
and the time-critical nature of certain parts of the construction
project.

As established in the DFW rules concerning restrictions on
the operation of construction equipment, the existing rules
contain exemptions from control and recordkeeping require-
ments. These exemptions include construction equipment used
exclusively for emergency operations to protect public health
and the environment, and for mixing, transporting, pouring, or
processing wet concrete. Also, the existing rules contain an
exemption that allows operators that submit a plan by May 31,
2002, which is approved by the executive director and EPA by
May 31, 2003, to operate during the restricted hours.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

Small and micro-businesses within the HGA ozone nonattain-
ment area that have ongoing construction projects may have sig-
nificant fiscal implications as a result of enforcement and admin-
istration of the proposed rules in an amount which cannot be
determined.

The proposed rules would restrict the use of heavy-duty diesel
construction equipment, rated at 50 hp and greater, from use be-
tween the hours of 6:00 a.m. and noon, during Daylight Savings
Time, which begins on the first Sunday in April and ends the last
Sunday in October. The restriction would apply to construction
equipment in the eight-county HGA ozone nonattainment area.
The proposed rules would become effective April 3, 2005.

Small and micro-businesses within the HGA ozone nonattain-
ment area that have ongoing construction projects may have
significant fiscal implications in an amount that cannot be deter-
mined at this time; however, based on comments received from
units of state and local government affected by the DFW rules,

including the NCTCOG and TxDOT, costs associated with de-
lays and extended construction schedules may increase overall
construction costs by 15% to 20%. Because the proposed rules
do not require additional control equipment or new technology,
the commission does not anticipate significant economic impacts
to affected small and micro-businesses beyond the shift in work
schedule and possible implications caused by potential construc-
tion delays attributable to the proposed rules. Delaying use of
diesel construction equipment until after noon may require af-
fected small and micro-businesses to adjust their work schedules
and could cause extensions of construction timelines. The fiscal
impact of potential delays would depend on the scope, magni-
tude, the slack time available in the schedule, and the time-criti-
cal nature of certain parts of the construction project.

As established in the DFW rule concerning restrictions on the op-
eration of construction equipment, the existing rules contain ex-
emptions from control and recordkeeping requirements. These
exemptions include construction equipment used exclusively for
emergency operations to protect public health and the environ-
ment, and for mixing, transporting, pouring, or processing wet
concrete. Also, the existing rules contain an exemption that al-
lows operators that submit an emissions reduction plan (plan) by
May 31, 2002, which is approved by the executive director and
the EPA by May 31, 2003, to operate during the restricted hours.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking is subject to
§2001.0225 because it meets the definition of a "major envi-
ronmental rule" as defined in that statute. "Major environmen-
tal rule" means a rule the specific intent of which is to protect
the environment or reduce risks to human health from environ-
mental exposure and that may adversely affect in a material
way the economy, a sector of the economy, productivity, com-
petition, jobs, the environment, or the public health and safety
of the state or a sector of the state. The proposed rules are
intended to protect the environment or reduce risks to human
health from environmental exposure to ozone and, although we
do not have definitive cost estimates at this time, construction
delays could affect a sector of the economy in a material way.
The proposed rules are intended to implement an operating-use
restriction program requiring that heavy-duty diesel construction
equipment be restricted from use between the hours of 6:00
a.m. and noon, during Daylight Savings Time, which begins on
the first Sunday in April and ends the last Sunday in October.
This program is part of the strategy to reduce the formation of
ozone by delaying NO

x
emissions from construction equipment

until later in the day when optimum conditions for the formation
of ozone no longer exist. The program was developed for the
HGA ozone nonattainment area to be able to demonstrate at-
tainment with the ozone NAAQS. The proposed rules are one
element of the HGA Post-1999 ROP/Attainment Demonstration
SIP. Provisions of 42 USC, §7410, require states to adopt a SIP
which provides for "implementation, maintenance, and enforce-
ment" of the primary NAAQS in each air quality control region of
the state. While §7410 does not require specific programs, meth-
ods, or reductions in order to meet the standard, state SIPs must
include "enforceable emission limitations and other control mea-
sures, means or techniques (including economic incentives such
as fees, marketable permits, and auctions of emissions rights),
as well as schedules and timetables for compliance as may be
necessary or appropriate to meet the applicable requirements
of this chapter," (meaning Chapter 85, Air Pollution Prevention

25 TexReg 8244 August 25, 2000 Texas Register



and Control). It is true that 42 USC does require some spe-
cific measures for SIP purposes, like the inspection and mainte-
nance program, but those programs are the exception, not the
rule, in the SIP structure of 42 USC. The provisions of 42 USC
recognize that states are in the best position to determine what
programs and controls are necessary or appropriate in order to
meet the NAAQS. This flexibility allows states, affected industry,
and the public, to collaborate on the best methods for attaining
the NAAQS for the specific regions in the state. Even though
42 USC allows states to develop their own programs, this flex-
ibility does not relieve a state from developing a program that
meets the requirements of §7410. Thus, while specific measures
are not generally required, the emission reductions are required.
States are not free to ignore the requirements of §7410 and must
develop programs to assure that the nonattainment areas of the
state will be brought into attainment on schedule.

The requirement to provide a fiscal analysis of proposed regu-
lations in the Texas Government Code was amended by Senate
Bill 633 (SB 633) during the 75th Legislative Session, 1999. The
intent of SB 633 was to require agencies to conduct a regulatory
impact analysis (RIA) of extraordinary rules. These are identified
in the statutory language as major environmental rules that will
have a material adverse impact and will exceed a requirement
of state law, federal law, or a delegated federal program, or are
adopted solely under the general powers of the agency. With
the understanding that this requirement would seldom apply, the
commission provided a cost estimate for SB 633 that concluded
"based on an assessment of rules adopted by the agency in the
past, it is not anticipated that the bill will have significant fiscal
implications for the agency due to its limited application." The
commission also noted that the number of rules that would re-
quire assessment under the provisions of the bill was not large.
This conclusion was based, in part, on the criteria set forth in the
bill that exempted proposed rules from the full analysis unless
the rule was a major environmental rule that exceeds a federal
law. As previously discussed, 42 USC does not require specific
programs, methods, or reductions in order to meet the NAAQS;
thus, states must develop programs for each nonattainment area
to ensure that area will meet the attainment deadlines. Because
of the ongoing need to address nonattainment issues, the com-
mission routinely proposes and adopts SIP rules. The legisla-
ture is presumed to understand this federal scheme. If each rule
proposed for inclusion in the SIP was considered to be a major
environmental rule that exceeds federal law, then every SIP rule
would require the full RIA contemplated by SB 633. This con-
clusion is inconsistent with the conclusions reached by the com-
mission in its cost estimate and by the Legislative Budget Board
(LBB) in its fiscal notes. Since the legislature is presumed to
understand the fiscal impacts of the bills it passes, and that pre-
sumption is based on information provided by state agencies and
the LBB, the commission believes that the intent of SB 633 was
only to require the full RIA for rules that are extraordinary in na-
ture. While the SIP rules will have a broad impact, that impact
is no greater than is necessary or appropriate to meet the re-
quirements of the FCAA. For these reasons, rules proposed for
inclusion in the SIP fall under the exception in Texas Government
Code, §2001.0225(a), because they are required by federal law.
The commission performed photochemical grid modeling which
predicts that NO

x
emission reductions, such as those required

by these rules, will result in reductions in ozone formation in the
HGA ozone nonattainment area. This rulemaking does not ex-
ceed an express requirement of state law. This rulemaking is
intended to obtain NO

x
emission reductions which will result in

reductions in ozone formation in the HGA ozone nonattainment

area and help bring HGA into compliance with the air quality
standards established under federal law as NAAQS for ozone.
The rulemaking does not exceed a standard set by federal law,
exceed an express requirement of state law (unless specifically
required by federal law), or exceed a requirement of a delegation
agreement. The rulemaking was not developed solely under the
general powers of the agency, but was specifically developed
to meet the NAAQS established under federal law and autho-
rized under Texas Clean Air Act (TCAA), §§382.011, 382.012,
382.017, 382.019, and 382.039.

The commission invites public comment on the draft regulatory
impact analysis.

TAKINGS IMPACT ASSESSMENT

The commission prepared a takings impact assessment for
these rules in accordance with Texas Government Code,
§2007.043. The following is a summary of that assessment.
The specific purpose of the rulemaking action is to establish
a construction equipment operating restriction to delay NO

x

emissions that lead to high levels of ground-level ozone pro-
duction. This rulemaking action will act as an air pollution
control strategy to reduce NO

x
emissions necessary for the

HGA ozone nonattainment area to be able to demonstrate
attainment with the ozone NAAQS. The affected area consists
of the eight counties included in the HGA ozone nonattainment
area. Promulgation and enforcement of the rules will not burden
private, real property as it only regulates mobile sources, and
will not cause a takings to occur. Although the rules do not
directly prevent a nuisance, prevent an immediate threat to life
or property, or prevent a real and substantial threat to public
health and safety, the rules partially fulfill a federal mandate
under the 42 USC, §7410. Specifically, the emissions limitations
and delays within these rules were developed in order to meet
the ozone NAAQS set by the EPA under the 42 USC, §7409.
States are primarily responsible for ensuring attainment and
maintenance of the NAAQS, once the EPA has established
them. Under 42 USC, §7410 and related provisions, states must
submit, for EPA approval, SIPs that provide for the attainment
and maintenance of NAAQS through control programs directed
to sources of the pollutants involved. Therefore, the purpose of
the rules is to implement a construction equipment operating
restriction necessary for the HGA nonattainment area to meet
the air quality standards established under federal law as
NAAQS. Consequently, the exemption which also applies to
these rules is that of an action reasonably taken to fulfill an
obligation mandated by federal law. For the reasons stated,
these proposed rules will not constitute a takings under Texas
Government Code, Chapter 2007.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission determined that the proposed rulemaking re-
lates to an action or actions subject to the Texas Coastal Man-
agement Program (CMP) in accordance with the Coastal Coordi-
nation Act of 1991, as amended (Texas Natural Resources Code,
§§33.201 et seq.), and the commission rules in 30 TAC Chapter
281, Subchapter B, concerning Consistency with the CMP. As
required by 31 TAC §505.11(b)(2) and 30 TAC §281.45(a)(3), re-
lating to actions and rules subject to the CMP, commission rules
governing air pollutant emissions must be consistent with the ap-
plicable goals and policies of the CMP. The commission reviewed
this action for consistency with the CMP goals and policies in
accordance with the rules of the Coastal Coordination Council,
and determined that the action is consistent with the applicable
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CMP goals and policies. The CMP goal applicable to this rule-
making action is the goal to protect, preserve, and enhance the
diversity, quality, quantity, functions, and values of coastal natu-
ral resource areas (31 TAC §501.12(1)). No new sources of air
contaminants will be authorized and NO

x
air emissions will be re-

duced as a result of these rules. The CMP policy applicable to
this rulemaking action is the policy that commission rules com-
ply with regulations in 40 Code of Federal Regulations (CFR),
to protect and enhance air quality in the coastal area (31 TAC
§501.14(q)). This rulemaking action complies with 40 CFR 50,
National Primary and Secondary Ambient Air Quality Standards,
and 40 CFR 51, Requirements for Preparation, Adoption, and
Submittal Of Implementation Plans. Therefore, in compliance
with 31 TAC §505.22(e), this rulemaking action is consistent with
CMP goals and policies.

Interested persons may submit comments on the consistency
of the proposed rules with the CMP during the public comment
period.

ANNOUNCEMENT OF HEARINGS

The commission will hold public hearings on this proposal at the
following times and locations: September 18, 2000, 10:00 a.m.,
Lone Star Convention Center, 9055 Airport Road (FM 1484),
Conroe; September 18, 2000, 7:00 p.m., Lake Jackson Civic
Center, 333 Highway 332 East, Lake Jackson; September 19,
2000, 10:00 a.m. and 7:00 p.m., George Brown Convention
Center, 1001 Avenida de Las Americas, Houston; September
20, 2000, 9:00 a.m., VFW Hall, 6202 George Bush Drive, Katy;
September 20, 2000, 6:00 p.m., East Harris County Community
Center, 7340 Spencer, Pasadena; September 21, 2000, 10:00
a.m., Southeast Texas Regional Airport Media Room, 6000 Air-
line Drive, Beaumont; September 21, 2000, 2:00 p.m., Amar-
illo City Commission Chambers, City Hall, 509 East 7th Avenue,
Amarillo; September 21, 2000, 6:00 p.m., Charles T. Doyle Con-
vention Center, 21st Street at Phoenix Lane, Texas City; Septem-
ber 22, 2000, 10:00 a.m., Dayton High School, 2nd Floor Lec-
ture Room, 3200 North Cleveland Street, Dayton; September 22,
2000, 11:00 a.m., El Paso City Council Chambers, 2 Civic Cen-
ter Plaza, 2nd Floor, El Paso; September 22, 2000, 2:00 p.m.,
North Central Texas Council of Governments, 2nd Floor Board
Room, 616 Six Flags Drive, Suite 200, Arlington; and Septem-
ber 25, 2000, 10:00 a.m., Texas Natural Resource Conservation
Commission, 12100 North I-35, Building E, Room 201S, Austin.
The hearings are structured for the receipt of oral or written com-
ments by interested persons. Registration will begin one hour
prior to each hearing. Individuals may present oral statements
when called upon in order of registration. A four-minute time limit
will be established at each hearing to assure that enough time is
allowed for every interested person to speak. Open discussion
will not occur during each hearing; however, agency staff mem-
bers will be available to discuss the proposal one hour before
each hearing, and will answer questions before and after each
hearing.

Persons with disabilities who have special communication or
other accommodation needs, who are planning to attend a
hearing, should contact the Office of Environmental Policy,
Analysis, and Assessment at (512) 239-4900. Requests should
be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Written comments may be submitted to Heather Evans, Of-
fice of Environmental Policy, Analysis, and Assessment, MC
206, P.O. Box 13087, faxed to (512) 239-4808, or emailed to

siprules@tnrcc.state.tx.us. All comments should reference Rule
Log Number 2000-011B-114-A1. Comments must be received
by 5:00 p.m., September 25, 2000. For further information,
please contact Gayla McCarty at (512) 239-4631 or Alan
Henderson at (512) 239-1510.

STATUTORY AUTHORITY

The new sections are proposed under Texas Water Code (TWC),
§5.103, which authorizes the commission to adopt rules neces-
sary to carry out its powers and duties under the TWC, and under
Texas Health and Safety Code, TCAA, §382.017, which provides
the commission the authority to adopt rules consistent with the
policy and purposes of the TCAA. The new sections are also
proposed under TCAA, §382.011, which authorizes the com-
mission to control the quality of the state’s air; §382.012, which
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state’s air; §382.019,
which authorizes the commission to adopt rules to control and re-
duce emissions from engines used to propel land vehicles; and
§382.039, which authorizes the commission to develop and im-
plement transportation programs and other measures necessary
to demonstrate attainment and protect the public from exposure
to hazardous air contaminants from motor vehicles.

The proposed new sections implement TCAA, §382.002, relating
to Policy and Purpose; §382.011, relating to General Powers and
Duties; §382.012, relating to State Air Control Plan; §382.019,
relating to Methods Used to Control and Reduce Emissions from
Land Vehicles; and §382.039, relating to Attainment Program.

§114.482. Control Requirements.
No person shall start or operateany non-road diesel construction equip-
ment, of 50 horsepower and above, between the hours of 6:00 a.m. and
noon, during Daylight SavingsTime, which begins on the first Sunday
in April and ends on the last Sunday in October, in the counties listed
in §114.489 of this title (relating to Affected Countiesand Compliance
Dates.)

§114.486. Recordkeeping Requirements.
(a) Any person that operatesconstruction equipment described

in §114.482 of this title (relating to Control Requirements) in those
counties listed in §114.489 of this title (relating to Affected Counties
and Compliance Dates) is subject to requirements of this section.

(b) Such persondescribed in subsection (a) of thissection shall
provide to the executive director, or other air pollution program with
jurisdiction, any records required to be maintained in accordance with
this section within five days of a written request from the executive
director, or other air pollution program with jurisdiction.

(c) Such persondescribed insubsection (a) of thissection shall
maintain daily operating recordson thejob site. Theserecordsmust be
maintained for a minimum of two years. The records at a minimum
must contain:

(1) date(s) of operation;

(2) start and end times of daily operation;

(3) types of equipment being used; and

(4) name(s) of the equipment operator(s).

§114.487. Exemptions.
(a) The following uses of construction equipment are exempt

from §114.482 and §114.486 of this title (relating to Control Require-
ments; and Recordkeeping Requirements) in the counties listed in
§114.489 of this title (relating to Affected Counties and Compliance
Dates):
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(1) equipment used exclusively for emergency operations
to protect public health and safety or the environment; and

(2) equipment used for mixing, transporting, pouring, or
processing of wet concrete provided such equipment is actually pro-
cessing wet concrete.

(b) Operators that submit an emissions reduction plan by May
31, 2002 (that isapproved by theexecutivedirector and theEPA by May
31, 2003) will beexempt upon implementation of the rule in 2005, and
will be permitted to operate during the restricted hours. In order to be
approved, the plan must demonstrate reductions of oxides of nitrogen
equivalent to those required by both §114.472 of this title (relating to
Control Requirements) and §114.482 of this title, and must contain ad-
equate enforcement provisions.

§114.489. Affected Counties and Compliance Dates.

Effective April 3, 2005, affected persons in thefollowing countiesshall
be in compliance with §§114.482, 114.486, and 114.487 of this title
(relating to Control Requirements; Recordkeeping Requirements; and
Exemptions). These include Brazoria, Chambers, Fort Bend, Galve-
ston, Harris, Liberty, Montgomery, and Waller Counties.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005616
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER J. OPERATIONAL CONTROLS
FOR MOTOR VEHICLES
DIVISION 1. MOTOR VEHICLE IDLING
LIMITATIONS
30 TAC §§114.500, 114.502, 114.507, 114.509

The Texas Natural Resource Conservation Commission (com-
mission) proposes new §114.500, Definitions; §114.502, Control
Requirements for Motor Vehicle Idling; §114.507, Exemptions;
and §114.509, Affected Counties and Compliance Dates. The
commission proposes these new sections to Chapter 114, Con-
trol of Air Pollution From Motor Vehicles; new Subchapter J, Op-
erational Controls for Motor Vehicles; new Division 1, Motor Ve-
hicle Idling Restrictions; and corresponding revisions to the state
implementation plan (SIP) in order to control ground-level ozone
in the Houston/Galveston (HGA) ozone nonattainment area.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

The HGA ozone nonattainment area is classified as Severe-17
under the Federal Clean Air Act (FCAA) Amendments of 1990
(42 United States Code (USC), §§7401 et seq.), and therefore
is required to attain the one-hour ozone standard of 0.12 parts

per million (ppm) by November 15, 2007. The HGA area, de-
fined by Brazoria, Chambers, Fort Bend, Galveston, Harris, Lib-
erty, Montgomery, and Waller Counties, has been working to de-
velop a demonstration of attainment in accordance with 42 USC,
§7410. On January 4, 1995, the state submitted the first of its
Post- 1996 SIP revisions for HGA.

The January 1995 SIP consisted of urban airshed model (UAM)
modeling for 1988 and 1990 base-case episodes, adopted rules
to achieve a 9% rate-of-progress (ROP) reduction in volatile or-
ganic compounds (VOC), and a commitment schedule for the
remaining ROP and attainment demonstration elements. At the
same time, but in a separate action, the State of Texas filed for
the temporary nitrogen oxide (NO

x
) waiver allowed by 42 USC,

§7511a(f). The January 1995 SIP and the NO
x

waiver were
based on early base-case episodes which marginally exhibited
model performance in accordance with the United States Envi-
ronmental Protection Agency (EPA) modeling performance stan-
dards, but which had a limited data set as inputs to the model.
In 1993 and 1994, the commission was engaged in an intensive
data-gathering exercise known as the COAST study. The state
believed that the enhanced emissions inventory, expanded am-
bient air quality and meteorological monitoring, and other ele-
ments would provide a more robust data set for modeling and
other analysis, which would lead to modeling results that the
commission could use to better understand the nature of the
ozone air quality problem in the HGA area.

Around the same time as the 1995 submittal, EPA policy regard-
ing SIP elements and timelines went through changes. Two na-
tional programs in particular resulted in changing deadlines and
requirements. The first of these programs was the Ozone Trans-
port Assessment Group. This group grew out of a March 2, 1995
memo from Mary Nichols, former EPA Assistant Administrator for
Air and Radiation, that allowed states to postpone completion of
their attainment demonstrations until an assessment of the role
of transported ozone and precursors had been completed for the
eastern half of the nation, including the eastern portion of Texas.
Texas participated in this study, and it has been concluded that
Texas does not significantly contribute to ozone exceedances in
the Northeastern United States. The other major national initia-
tive that has impacted the SIP planning process is the revisions
to the national ambient air quality standard (NAAQS) for ozone.
The EPA promulgated a final rule on July 18, 1997 changing
the ozone standard to an eight-hour standard of 0.08 ppm. In
November 1996, concurrent with the proposal of the standards,
the EPA proposed an interim implementation plan (IIP) that it
believed would help areas like HGA transition from the old to the
new standard. In an attempt to avoid a significant delay in plan-
ning activities, Texas began to follow this guidance, and read-
justed its modeling and SIP development timelines accordingly.
When the new standard was published, the EPA decided not to
publish the IIP, and instead stated that, for areas currently ex-
ceeding the one-hour ozone standard, that standard would con-
tinue to apply until it is attained. The FCAA requires that HGA
attain the standard by November 15, 2007.

The EPA issued revised draft guidance for areas such as HGA
that do not attain the one-hour ozone standard. The commission
adopted on May 6, 1998 and submitted to the EPA on May 19,
1998 a revision to the HGA SIP which contained the following
elements in response to EPA’s guidance: UAM modeling based
on emissions projected from a 1993 baseline out to the 2007
attainment date; an estimate of the level of VOC and NO

x
re-

ductions necessary to achieve the one-hour ozone standard by
2007; a list of control strategies that the state could implement
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to attain the one-hour ozone standard; a schedule for complet-
ing the other required elements of the attainment demonstration;
a revision to the Post-1996 9% ROP SIP that remedied a defi-
ciency that the EPA believed made the previous version of that
SIP unapprovable; and evidence that all measures and regula-
tions required by Subpart 2 of Title I of the FCAA to control ozone
and its precursors have been adopted and implemented, or are
on an expeditious schedule to be adopted and implemented.

In November 1998, the SIP revision submitted to the EPA in
May 1998 became complete by operation of law. However, the
EPA stated that it could not approve the SIP until specific control
strategies were modeled in the attainment demonstration. The
EPA specified a submittal date of November 15, 1999 for this
modeling. In a letter to the EPA dated January 5, 1999, the state
committed to model two strategies showing attainment.

As the HGA modeling protocol evolved, the state eventually se-
lected and modeled seven basic modeling scenarios. As part
of this process, a group of HGA stakeholders worked closely
with commission staff to identify local control strategies for the
modeling. Some of the scenarios for which the stakeholders re-
quested evaluation included options such as California-type fuel
and vehicle programs as well as an acceleration simulation mode
equivalent motor vehicle inspection and maintenance program.
Other scenarios incorporated the estimated reductions in emis-
sions that were expected to be achieved throughout the mod-
eling domain as a result of the implementation of several vol-
untary and mandatory statewide programs adopted or planned
independently of the SIP. It should be made clear that the com-
mission did not propose that any of these strategies be included
in the ultimate control strategy submitted to the EPA in 2000. The
need for and effectiveness of any controls which may be imple-
mented outside the HGA eight-county area will be evaluated on
a county-by-county basis.

The SIP revision was adopted by the commission on October
27, 1999, submitted to the EPA by November 15, 1999, and
contained the following elements: photochemical modeling of
potential specific control strategies for attainment of the one-
hour ozone standard in the HGA area by the attainment date
of November 15, 2007; an analysis of seven specific modeling
scenarios reflecting various combinations of federal, state, and
local controls in HGA (additional scenarios H1 and H2 build upon
Scenario VIf); identification of the level of reductions of VOC and
NO

x
necessary to attain the one-hour ozone standard by 2007;

a 2007 mobile source budget for transportation conformity; iden-
tification of specific source categories which, if controlled, could
result in sufficient VOC and/or NO

x
reductions to attain the stan-

dard; a schedule committing to submit by April 2000 an enforce-
able commitment to conduct a mid-course review; and a sched-
ule committing to submit modeling and adopted rules in support
of the attainment demonstration by December 2000.

The April 19, 2000 SIP revision for HGA contained the following
enforceable commitments by the state: to quantify the shortfall
of NO

x
reductions needed for attainment; to list and quantify po-

tential control measures to meet the shortfall of NO
x

reductions
needed for attainment; to adopt the majority of the necessary
rules for the HGA attainment demonstration by December 31,
2000, and to adopt the rest of the shortfall rules as expeditiously
as practical, but no later than July 31, 2001; to submit a Post-99
ROP plan by December 31, 2000; to perform a mid- course re-
view by May 1, 2004; and to perform modeling of mobile source
emissions using the EPA mobile source emissions model (MO-
BILE6), to revise the on-road mobile source budget as needed,

and to submit the revised budget within 24 months of the model’s
release. In addition, if a conformity analysis is to be performed
between 12 months and 24 months after the MOBILE6 release,
the state will revise the motor vehicle emissions budget (MVEB)
so that the conformity analysis and the SIP MVEB are calculated
on the same basis.

In order for the state to have an approvable attainment demon-
stration, the EPA has indicated that the state must adopt those
strategies modeled in the November submittal and then adopt
sufficient controls to close the remaining gap in NO

x
emissions.

The modeling included in this proposal indicates a gap of an ad-
ditional 77.98 tons per day (tpd) of NO

x
reductions is necessary

for an approvable attainment demonstration. The commission
estimates that this measure will achieve a minimum of 0.92 tpd of
NO

x
equivalent reductions and is therefore a necessary measure

to consider for closing the gap and successfully demonstrating
attainment.

The emission reduction requirements included as part of this
SIP revision represent substantial, intensive efforts on the part of
stakeholder coalitions in the HGA area. These coalitions, involv-
ing local governmental entities, elected officials, environmental
groups, industry, consultants, and the public, as well as the com-
mission and the EPA, have worked diligently to identify and quan-
tify potential control strategy measures for the HGA attainment
demonstration. Local officials from the HGA area have formally
submitted a resolution to the commission, requesting the inclu-
sion of many specific emission reduction strategies.

The current SIP revision contains rules, enforceable commit-
ments, and photochemical modeling analyses in support of the
HGA ozone attainment demonstration. In addition, this SIP con-
tains post- 1999 ROP plans for the milestone years 2002 and
2005, and for the attainment year 2007. The SIP also con-
tains enforceable commitments to implement further measures,
if needed, in support of the HGA attainment demonstration, as
well as a commitment to perform and submit a mid-course re-
view.

The HGA ozone nonattainment area will need to ultimately re-
duce NO

x
more than 750 tpd to reach attainment with the one-

hour standard. In addition, a VOC reduction of about 25% will
have to be achieved. Adoption of the proposed rules limiting
idling of heavy-duty motor vehicles can contribute to attainment
of the one-hour ozone standard in the HGA area. The proposed
rules limiting idling of heavy-duty motor vehicles also may con-
tribute to a successful demonstration of transportation confor-
mity in the HGA area.

These proposed rules are one element of the control strategy for
the HGA Attainment Demonstration SIP. The purpose of these
proposed rules is to establish heavy-duty motor vehicle idling
restrictions as one element of an air pollution control strategy
in the eight counties of the HGA ozone nonattainment area to
reduce NO

x
necessary for the counties to be able to demonstrate

attainment with the ozone NAAQS.

These proposed rules will implement idling limits for gasoline and
diesel powered engines in heavy-duty motor vehicles in the HGA
area. The proposed idling limits will lower NO

x
emissions and

other pollutants from fuel combustion. Because NO
x
is a precur-

sor to ground-level ozone formation, reduced emissions of NO
x

will result in ground-level ozone reductions. To comply with the
motor vehicle idling regulations, no person in the affected coun-
ties may cause, suffer, allow, or permit the primary propulsion
engine of a heavy-duty motor vehicle to idle for more than five
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consecutive minutes when the vehicle is not in motion during the
time from April 1 through October 31.

The commission developed an ozone control strategy which lim-
its the time allowed for the engines of heavy-duty motor vehicles
to idle when not in motion. Currently, there are no federal regu-
lations governing idle time for heavy-duty motor vehicles. There-
fore, the state has the authority to control motor vehicle idling and
the proposed idling requirements developed by the commission
for this NO

x
emission reduction strategy will result in restrictions

on the time allowed for motor vehicle idling.

Modeling assessing the benefits of this NO
x
emission reduction

strategy demonstrated that emission reductions could be
achieved by limiting the idling time of heavy-duty motor vehicles.
By the year 2007, the idling limits will reduce NO

x
emissions in

the affected area by 0.92 tpd. The commission estimates the
daily cost savings benefit of this strategy to be approximately
$126,150 per ton of NO

x
reduced. This figure was calculated

from the estimated NO
x

reductions from this strategy of 0.92
tpd, the estimated reduction in fuel consumption per hour, and
the current price per gallon of fuel sold in the affected area.

The commission solicits comment on additional flexibilities re-
lating to rule content and implementation which have not been
addressed in this or other concurrent rulemakings. These flexi-
bilities may be available for both mobile and stationary sources.
Additional flexibilities may also be achieved through innovative
and/or emerging technology which may become available in the
future. Additional sources of funds for incentive programs may
become available to substitute for some of the measures consid-
ered here.

SECTION BY SECTION DISCUSSION

The proposed new §114.500 contains the definitions of idle, mo-
tor vehicle, and primary propulsion engine.

The proposed new §114.502 establishes the control require-
ments that limit motor vehicle idling to five consecutive minutes
when the vehicle is not in motion during the time from April 1
through October 31.

The proposed new §114.507 provides exemptions to the control
requirements of §114.502 for motor vehicles that have a gross
vehicle weight rating of 14,000 pounds or less, that are forced
to remain motionless because of traffic conditions over which
the operator has no control; are being used as an emergency
or law enforcement motor vehicle; or when the engine of a motor
vehicle is providing power takeoff for refrigeration, lift gate pumps
or other auxiliary uses; or when the engine of a motor vehicle is
being operated for maintenance or diagnostic purposes; or when
the engine of a motor vehicle is being operated solely to defrost
a windshield.

The proposed new §114.509 establishes a compliance date of
April 1, 2001, and identifies the eight HGA counties covered by
the motor vehicle idle control requirements of §114.502.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

John Davis, Technical Specialist with Strategic Planning and Ap-
propriations, determined that for the first five-year period the pro-
posed rules are in effect there will be no significant fiscal implica-
tions for any single unit of state and local government as a result
of administration or enforcement of these proposed rules.

The proposed rules will implement idling limits for state and local
government owned and operated gasoline and diesel powered

engines in heavy-duty motor vehicles with a gross vehicle weight
rating (GVWR) greater than 14,000 pounds in the HGA ozone
nonattainment area. The proposed rules would affect approxi-
mately 3,200 state and local government and 92,718 privately-
owned or operated gas and diesel powered heavy-duty vehicles
registered in the HGA ozone nonattainment area. To comply with
the motor vehicle idling regulations, the primary propulsion en-
gine for any state and local government owned and operated
heavy-duty vehicle operating in the HGA nonattainment area
must not be allowed to idle for more than five consecutive min-
utes when the vehicle is not in motion during the period of April
1 through October 31 of each calendar year.

The proposed rules will implement idling limits for gasoline and
diesel powered engines in heavy-duty motor vehicles with a
GVWR greater than 14,000 pounds in the HGA ozone nonat-
tainment area. Exemptions to these proposed rules include
the following: vehicles with a GVWR of 14,000 pounds or less;
vehicles that are forced to remain motionless because of traffic
conditions over which the operator has no control; vehicles that
are being used as an emergency or law enforcement motor
vehicle; when the primary propulsion engine is providing power
takeoff for refrigeration, lift gate pumps or other auxiliary uses;
when the primary propulsion engine is being operated for main-
tenance or diagnostic purposes; or when the primary propulsion
engine is being operated solely to defrost a windshield.

There will be no significant fiscal impacts to units of state and
local government as a result of administration or enforcement of
the proposed rules; however, adhering to the proposed idling re-
strictions could provide cost savings by reducing fuel consump-
tion. Heavy-duty diesel and gasoline powered vehicles can con-
sume up to one gallon of fuel per hour while idling. The East-
ern Research Group (ERG) conducted a study titled Determi-
nation of NO

x
Benefits from Proposed Idle Shut-Off Rule, July

2000, to determine the benefits of idle restrictions. Assuming
two five-minute idle periods per day, approximately 88 hours of
idle time could be saved per diesel and gasoline vehicle per year,
resulting in a cost savings of approximately $132 per vehicle per
year. There are approximately 3,200 state and local government
gas and diesel powered heavy-duty vehicles registered in the
HGA ozone nonattainment area. The commission anticipates
that the total annual savings to units of state and local govern-
ment in the HGA ozone nonattainment area will be approximately
$422,400.

PUBLIC BENEFIT AND COSTS

Mr. Davis also determined that for the first five years the pro-
posed rules are in effect, the public benefit anticipated from en-
forcement of and compliance with the proposed rules will be the
potential reduction of NO

x
, which contributes to the formation of

ground-level ozone, potentially improved air quality, and contri-
bution toward demonstration of attainment with the NAAQS for
the HGA ozone nonattainment area. There are no significant
fiscal implications as a result of administration or enforcement of
the proposed rules for any single person or business which owns
and operates heavy-duty gasoline and diesel vehicles within the
HGA ozone nonattainment area.

The proposed rules will implement idling limits for pri-
vately-owned and operated gasoline and diesel powered
engines in heavy-duty motor vehicles with a gross vehicle
weight rating greater than 14,000 pounds in the HGA nonattain-
ment area. To comply with the motor vehicle idling regulations,
the primary propulsion engine for any person or business-owned
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and operated heavy-duty vehicle operating in the HGA nonat-
tainment area must not be allowed to idle for more than five
consecutive minutes when the vehicle is not in motion during
the period of April 1 through October 31 of each calendar year.
Exemptions to this rule affecting persons and businesses are
the same as those described in the Cost to State and Local
Government section of this fiscal note.

There will be no significant fiscal impacts to any person or busi-
ness as a result of administration or enforcement of the proposed
rules; however, adhering to the proposed idling restrictions could
provide cost savings by reducing fuel consumption. Heavy-duty
diesel and gasoline powered vehicles can consume up to one
gallon of fuel per hour while idling. The ERG conducted a study
titled Determination of NO

x
Benefits from Proposed Idle Shut-Off

Rule, in July 2000 to determine the benefits of idle restrictions.
Assuming two five-minute idle periods per day, approximately 88
hours of idle time could be saved per vehicle per year, result-
ing in a cost savings of approximately $132 per vehicle per year.
There are approximately 92,718 privately-owned and operated
gas and diesel powered heavy-duty vehicles registered in the
HGA ozone nonattainment area. It is anticipated that the total
annual savings to persons and businesses in the HGA ozone
nonattainment area will be approximately $12 million.

SMALL AND MICRO-BUSINESS ASSESSMENT

No significant adverse effects are anticipated to small or mi-
cro-businesses as a result of implementing the proposed rules.
The proposed rules will implement idling limits for small and mi-
cro- business owned and operated gasoline and diesel powered
engines in heavy-duty motor vehicles with a gross vehicle weight
rating greater than 14,000 pounds in the HGA nonattainment
area. To comply with the motor vehicle idling regulations, the pri-
mary propulsion engine for any persons or business- owned and
operated heavy-duty vehicle operating in the HGA nonattainment
area must not be allowed to idle for more than five consecutive
minutes when the vehicle is not in motion during the period of
April 1 through October 31 of each calendar year.

There will be no significant fiscal impacts to any small or mi-
cro-business as a result of administration or enforcement of the
proposed rules; however, adhering to the proposed idling restric-
tions could provide cost savings by reducing fuel consumption.
Heavy-duty diesel and gasoline powered vehicles can consume
up to one gallon of fuel per hour while idling. The ERG conducted
a study titled Determination of NO

x
Benefits from Proposed Idle

Shut-Off Rule, in July 2000 to determine the benefits of idle re-
strictions. Assuming two five-minute idle periods per day, ap-
proximately 88 hours of idle time could be saved per vehicle per
year, resulting in a cost savings of approximately $132 per ve-
hicle per year. Of the 92,718 privately-owned and operated gas
and diesel powered heavy-duty vehicles registered in the HGA
ozone nonattainment area, some of these vehicles are owned
by small or micro-businesses. The total savings to small and
micro-businesses would depend on the number of heavy-duty
vehicles owned and operated.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the proposed rulemaking is
not subject to §2001.0225 because it does not meet the defini-
tion of a "major environmental rule" as defined in that statute.
"Major environmental rule" means a rule of which the specific in-
tent is to protect the environment or reduce risks to human health

from environmental exposure and that may adversely affect in a
material way the economy, a sector of the economy, productiv-
ity, competition, jobs, the environment, or the public health and
safety of the state or a sector of the state. The proposed new
sections to Chapter 114 are intended to protect the environment
or reduce risks to human health from environmental exposure
to ozone but the proposed control requirements within this pro-
posal should not adversely affect in any material way the econ-
omy, a sector of the economy, productivity, competition, jobs,
the environment, or the public health and safety of the state or
a sector of the state. The proposed rules are intended to im-
plement heavy-duty motor vehicle idle limitations as part of the
strategy to reduce emissions of NO

x
necessary for the counties

included in the HGA ozone nonattainment area to be able to
demonstrate attainment with the ozone NAAQS. The proposed
rules are part of the commission response to the request and one
element of the proposed Attainment Demonstration SIP. Provi-
sions of 42 USC, §7410, require states to adopt a SIP which
provides for "implementation, maintenance, and enforcement"
of the primary NAAQS in each air quality control region of the
state. While §7410 does not require specific programs, meth-
ods, or reductions in order to meet the standard, state SIPs must
include "enforceable emission limitations and other control mea-
sures, means or techniques (including economic incentives such
as fees, marketable permits, and auctions of emissions rights),
as well as schedules and timetables for compliance as may be
necessary or appropriate to meet the applicable requirements
of this chapter," (meaning Chapter 85, Air Pollution Prevention
and Control). It is true that 42 USC does require some spe-
cific measures for SIP purposes, like the inspection and mainte-
nance program, but those programs are the exception, not the
rule, in the SIP structure of 42 USC. The provisions of 42 USC
recognize that states are in the best position to determine what
programs and controls are necessary or appropriate in order to
meet the NAAQS. This flexibility allows states, affected industry,
and the public, to collaborate on the best methods for attaining
the NAAQS for the specific regions in the state. Even though
42 USC allows states to develop their own programs, this flex-
ibility does not relieve a state from developing a program that
meets the requirements of §7410. Thus, while specific measures
are not generally required, the emission reductions are required.
States are not free to ignore the requirements of §7410 and must
develop programs to assure that the nonattainment areas of the
state will be brought into attainment on schedule.

The requirement to provide a fiscal analysis of proposed regu-
lations in the Texas Government Code was amended by Senate
Bill 633 (SB 633) during the 75th Legislative Session, 1999. The
intent of SB 633 was to require agencies to conduct a regulatory
impact analysis (RIA) of extraordinary rules. These are identified
in the statutory language as major environmental rules that will
have a material adverse impact and will exceed a requirement
of state law, federal law, or a delegated federal program, or are
adopted solely under the general powers of the agency. With
the understanding that this requirement would seldom apply, the
commission provided a cost estimate for SB 633 that concluded
"based on an assessment of rules adopted by the agency in the
past, it is not anticipated that the bill will have significant fiscal
implications for the agency due to its limited application." The
commission also noted that the number of rules that would re-
quire assessment under the provisions of the bill was not large.
This conclusion was based, in part, on the criteria set forth in the
bill that exempted proposed rules from the full analysis unless
the rule was a major environmental rule that exceeds a federal
law. As previously discussed, 42 USC does not require specific
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programs, methods, or reductions in order to meet the NAAQS;
thus, states must develop programs for each nonattainment area
to ensure that area will meet the attainment deadlines. Because
of the ongoing need to address nonattainment issues, the com-
mission routinely proposes and adopts SIP rules. The legisla-
ture is presumed to understand this federal scheme. If each rule
proposed for inclusion in the SIP was considered to be a major
environmental rule that exceeds federal law, then every SIP rule
would require the full RIA contemplated by SB 633. This con-
clusion is inconsistent with the conclusions reached by the com-
mission in its cost estimate and by the Legislative Budget Board
(LBB) in its fiscal notes. Since the legislature is presumed to
understand the fiscal impacts of the bills it passes, and that pre-
sumption is based on information provided by state agencies and
the LBB, the commission believes that the intent of SB 633 was
only to require the full RIA for rules that are extraordinary in na-
ture. While the SIP rules will have a broad impact, that impact
is no greater than is necessary or appropriate to meet the re-
quirements of the FCAA. For these reasons, rules proposed for
inclusion in the SIP fall under the exception in Texas Government
Code, §2001.0225(a), because they are required by federal law.

Specifically, the motor vehicle idle requirements within these pro-
posed rules were developed in order to meet the ozone NAAQS
set by the EPA under 42 USC, §7409, and therefore meet a fed-
eral requirement. States are primarily responsible for ensuring
attainment and maintenance of NAAQS once the EPA has estab-
lished those standards. Under 42 USC, §7410 and related pro-
visions, states must submit, for EPA approval, SIPs that provide
for the attainment and maintenance of NAAQS through a control
program directed to sources of the pollutants involved. These
proposed rules are not an express requirement of state law, but
were developed specifically in order to meet the air quality stan-
dards established under federal law as NAAQS. These proposed
rules are intended to help bring ozone nonattainment areas into
compliance and to help keep attainment and near nonattainment
areas from reaching nonattainment. The proposed rules do not
exceed a standard set by federal law, exceed an express require-
ment of state law unless specifically required by federal law, nor
exceed a requirement of a delegation agreement. The proposed
rules were not developed solely under the general powers of the
agency, but were specifically developed to meet the air quality
standards established under federal law as NAAQS.

The commission invites public comment on the draft regulatory
impact analysis.

TAKINGS IMPACT ASSESSMENT

The commission prepared a takings impact assessment for
these proposed rules in accordance with Texas Government
Code, §2007.043. The following is a summary of that assess-
ment. The specific purpose of the proposed rulemaking is
to establish motor vehicle idle limits which will act as an air
pollution control strategy to reduce NO

x
emissions necessary for

the eight- county HGA ozone nonattainment area to be able to
demonstrate attainment with the ozone NAAQS. Promulgation
and enforcement of the proposed rules should not burden
private, real property because this proposed rulemaking action
should not result in any increased costs. Although the proposed
rules do not directly prevent a nuisance or prevent an immediate
threat to life or property, they do prevent a real and substantial
threat to public health and safety, and partially fulfill a federal
mandate under 42 USC, §7410. Specifically, the emission
limitations and control requirements within this proposal have
been developed in order to meet the ozone NAAQS set by the

EPA under 42 USC, §7409. States are primarily responsible for
ensuring attainment and maintenance of the NAAQS once the
EPA has established them. Under 42 USC, §7410 and related
provisions, states must submit, for EPA approval, SIPs that
provide for the attainment and maintenance of NAAQS through
control programs directed to sources of the pollutants involved.
Therefore, the purpose of the proposed rules is to implement
motor vehicle idle limits which are necessary for the HGA
ozone nonattainment areas to meet the air quality standards
established under federal law as NAAQS. Consequently, the
exemption which applies to these proposed rules is that of an
action reasonably taken to fulfill an obligation mandated by
federal law; therefore, these proposed rules do not constitute a
takings under the Texas Government Code, Chapter 2007.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission determined that the proposed rulemaking re-
lates to an action or actions subject to the Texas Coastal Man-
agement Program (CMP) in accordance with the Coastal Coordi-
nation Act of 1991, as amended (Texas Natural Resources Code,
§§33.201 et seq.), and the commission rules in 30 TAC Chapter
281, Subchapter B, concerning Consistency with the CMP. As
required by 31 TAC §505.11(b)(2) and 30 TAC §281.45(a)(3), re-
lating to actions and rules subject to the CMP, commission rules
governing air pollutant emissions must be consistent with the ap-
plicable goals and policies of the CMP. The commission reviewed
this action for consistency with the CMP goals and policies in ac-
cordance with the rules of the Coastal Coordination Council, and
determined that the action is consistent with the applicable CMP
goals and policies. The CMP goal applicable to this rulemaking
action is to protect, preserve, and enhance the diversity, quality,
quantity, functions, and values of coastal natural resource areas
(31 TAC §501.12(1)). No new sources of air contaminants will be
authorized and NO

x
air emissions will be reduced as a result of

these rules. The CMP policy applicable to this rulemaking action
is the policy that commission rules comply with regulations in 40
Code of Federal Regulations (CFR), to protect and enhance air
quality in the coastal area (31 TAC §501.14(q)). This rulemak-
ing action complies with 40 CFR 50, National Primary and Sec-
ondary Ambient Air Quality Standards, and 40 CFR 51, Require-
ments for Preparation, Adoption, and Submittal Of Implementa-
tion Plans. Therefore, in compliance with 31 TAC §505.22(e),
this rulemaking action is consistent with CMP goals and policies.

Interested persons may submit comments on the consistency
of the proposed rules with the CMP during the public comment
period.

ANNOUNCEMENT OF HEARINGS

The commission will hold public hearings on this proposal at the
following times and locations: September 18, 2000, 10:00 a.m.,
Lone Star Convention Center, 9055 Airport Road (FM 1484),
Conroe; September 18, 2000, 7:00 p.m., Lake Jackson Civic
Center, 333 Highway 332 East, Lake Jackson; September 19,
2000, 10:00 a.m. and 7:00 p.m., George Brown Convention
Center, 1001 Avenida de Las Americas, Houston; September
20, 2000, 9:00 a.m., VFW Hall, 6202 George Bush Drive, Katy;
September 20, 2000, 6:00 p.m., East Harris County Community
Center, 7340 Spencer, Pasadena; September 21, 2000, 10:00
a.m., Southeast Texas Regional Airport Media Room, 6000 Air-
line Drive, Beaumont; September 21, 2000, 2:00 p.m., Amar-
illo City Commission Chambers, City Hall, 509 East 7th Avenue,
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Amarillo; September 21, 2000, 6:00 p.m., Charles T. Doyle Con-
vention Center, 21st Street at Phoenix Lane, Texas City; Septem-
ber 22, 2000, 10:00 a.m., Dayton High School, 2nd Floor Lec-
ture Room, 3200 North Cleveland Street, Dayton; September 22,
2000, 11:00 a.m., El Paso City Council Chambers, 2 Civic Cen-
ter Plaza, 2nd Floor, El Paso; September 22, 2000, 2:00 p.m.,
North Central Texas Council of Governments, 2nd Floor Board
Room, 616 Six Flags Drive, Suite 200, Arlington; and Septem-
ber 25, 2000, 10:00 a.m., TNRCC, 12100 North I-35, Building
E, Room 201S, Austin. The hearings are structured for the re-
ceipt of oral or written comments by interested persons. Regis-
tration will begin one hour prior to each hearing. Individuals may
present oral statements when called upon in order of registra-
tion. A four-minute time limit will be established at each hearing
to assure that enough time is allowed for every interested person
to speak. Open discussion will not occur during each hearing;
however, agency staff members will be available to discuss the
proposal one hour before each hearing, and will answer ques-
tions before and after each hearing.

Persons with disabilities who have special communication or
other accommodation needs, who are planning to attend a
hearing, should contact the Office of Environmental Policy,
Analysis, and Assessment at (512) 239-4900. Requests should
be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Written comments may be submitted to Heather Evans, Office
of Environmental Policy, Analysis, and Assessment, MC 206,
P.O. Box 13087, Austin, Texas 78711-3087, faxed to (512) 239-
4808, or emailed to siprules@tnrcc.state.tx.us. All comments
should reference Rule Log Number 2000-011N-114-AI. Com-
ments must be received by 5:00 p.m., September 25, 2000. For
further information, please contact Scott Carpenter at (512) 239-
1757 or Alan Henderson at (512) 239- 1510.

STATUTORY AUTHORITY

The new sections are proposed under Texas Water Code (TWC),
§5.103, which authorizes the commission to adopt rules neces-
sary to carry out its powers and duties under the TWC, and un-
der the Texas Health and Safety Code, TCAA, §382.017, which
provides the commission authority to adopt rules consistent with
the policy and purposes of the TCAA. The new sections are also
proposed under TCAA, §382.011, which authorizes the commis-
sion to control the quality of the state’s air; §382.012, which
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state’s air; §382.019,
which authorizes the commission to adopt rules to control and re-
duce emissions from engines used to propel land vehicles; and
§382.039, which authorizes the commission to develop and im-
plement transportation programs and other measures necessary
to demonstrate attainment and protect the public from exposure
to hazardous air contaminants from motor vehicles.

The proposed new sections implement TCAA, §382.002, relating
to Policy and Purpose; §382.011, relating to General Powers and
Duties; §382.012, relating to State Air Control Plan; §382.019,
relating to Methods Used to Control and Reduce Emissions from
Land Vehicles; and §382.039, relating to Attainment Program.

§114.500. Definitions.
Unless specifically defined in the TCAA or in therulesof the commis-
sion, the terms used in this subchapter have the meanings commonly
ascribed to them in the field of air pollution control. In addition to
the termswhich aredefined by theTCAA, §3.2 of this title (relating to
Definitions); §101.1 of thistitle (relating to Definitions); and §114.1 of

this title (relating to Definitions), the following wordsand terms, when
used in this subchapter shall have the following meanings, unless the
context clearly indicates otherwise.

(1) Idle- Theoperation of an engine in theoperating mode
where the engine is not engaged in gear, where the engine operates at
a speed at therevolutions per minute specified by the engine or vehicle
manufacturer for when theaccelerator is fully released, and there is no
load on the engine.

(2) Motor vehicle - Any self-propelled device powered by
an internal combustion engine and designed to operate with four or
more wheels in contact with the ground, in or by which a person or
property is or may be transported, and is required to be registered un-
der Texas Transportation Code (TTC), §502.002, excluding vehicles
registered under TTC, §502.006(c).

(3) Primary propulsion engine - The internal combustion
engine attached to a motor vehicle that provides the power to propel
the motor vehicle into and maintain motion.

§114.502. Control Requirements for Motor Vehicle Idling.

No person shall cause, suffer, allow, or permit the primary propulsion
engine of a motor vehicle to idle for more than five consecutive min-
utes in the counties listed in §114.509 of this title (relating to Affected
Countiesand ComplianceDates) when thevehicle isnot in motion dur-
ing the period of April 1 through October 31 of each calendar year.

§114.507. Exemptions.

The provisions of §114.502 of this title (relating to Control Require-
ments for Motor Vehicle Idling) shall not apply to:

(1) a motor vehicle that has a gross vehicle weight rating
of 14,000 pounds or less;

(2) a motor vehicle forced to remain motionless because of
traffic conditions over which the operator has no control;

(3) a motor vehicle being used as an emergency or law en-
forcement motor vehicle;

(4) the primary propulsion engine of a motor vehicle pro-
vidingpower takeoff for refrigeration, lift gatepumpsor other auxiliary
uses;

(5) the primary propulsion engineof amotor vehicle being
operated for maintenance or diagnostic purposes; or

(6) the primary propulsion engineof amotor vehicle being
operated solely to defrost a windshield.

§114.509. Affected Counties and Compliance Dates.

Beginning April 1, 2001, all affected persons in the following counties
shall comply with §114.502 of this title (relating to Control Require-
ments): Brazoria, Chambers, Fort Bend, Galveston, Harris, Liberty,
Montgomery, and Waller.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005628
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 239-0348
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CHAPTER 115. CONTROL OF AIR
POLLUTION FROM VOLATILE ORGANIC
COMPOUNDS
The Texas Natural Resource Conservation Commission
(TNRCC or commission) proposes amendments to §§115.161,
115.162, 115.164 - 115.167, and 115.169, concerning Batch
Processes; §§115.122, 115.125 - 115.127, and 115.129,
concerning Vent Gas Control; and §115.449, concerning Offset
Lithographic Printing. The commission proposes these revi-
sions to Chapter 115, concerning Control of Air Pollution from
Volatile Organic Compounds, and to the state implementation
plan (SIP) in order to conform with the United States Environ-
mental Protection Agency’s (EPA) reasonably available control
technology (RACT) requirements in the Houston/ Galveston
(HGA) ozone nonattainment area and to obtain volatile organic
compound (VOC) emission reductions which will result in
reductions in ozone formation in HGA. In an effort to improve
implementation of the existing Chapter 115, the commission
also proposes amendments to §115.10, concerning Definitions;
and §§115.211, 115.212, and 115.216, concerning Loading
and Unloading of Volatile Organic Compounds; new §115.120,
concerning Vent Gas Definitions; §115.240, concerning Stage
II Vapor Recovery Definitions; and §115.430, concerning Flex-
ographic and Rotogravure Printing Definitions; and revisions to
the SIP.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

The HGA ozone nonattainment area is classified as Severe-17
under the 1990 Amendments to the Federal Clean Air Act
(FCAA), and therefore is required to attain the one-hour ozone
standard of 0.12 parts per million (ppm) by November 15, 2007.
The HGA area, defined by Brazoria, Chambers, Fort Bend,
Galveston, Harris, Liberty, Montgomery, and Waller Counties,
has been working to develop a demonstration of attainment
in accordance with the FCAA. On January 4, 1995, the state
submitted the first of its Post-1996 SIP revisions for HGA.

The January 1995 SIP consisted of urban airshed model (UAM)
modeling for 1988 and 1990 base case episodes, adopted rules
to achieve a 9% rate-of-progress (ROP) reduction in VOC, and
a commitment schedule for the remaining ROP and attainment
demonstration elements. At the same time, but in a separate
action, the State of Texas filed for the temporary nitrogen ox-
ide (NO

x
) waiver allowed by the FCAA (42 United States Code

(USC)), §7511a(f). The January 1995 SIP and the NO
x

waiver
were based on early base case episodes which marginally exhib-
ited model performance in accordance with EPA modeling per-
formance standards, but which had a limited data set as inputs
to the model. In 1993 and 1994, the commission was engaged
in an intensive data-gathering exercise known as the Coastal
Oxidant Assessment for Southeast Texas (COAST) study. The
commission believed that the enhanced emissions inventory, ex-
panded ambient air quality and meteorological monitoring, and
other elements would provide a more robust data set for model-
ing and other analysis, which would lead to modeling results that
the commission could use to better understand the nature of the
ozone air quality problem in the HGA area. This modeling has
been ongoing since that time.

Around the same time as the 1995 submittal, EPA policy regard-
ing SIP elements and timelines went through changes. Two na-
tional programs in particular resulted in changing deadlines and
requirements. The first of these programs was the Ozone Trans-
port Assessment Group. This group grew out of a March 2, 1995
memo from Mary Nichols, former EPA Assistant Administrator for
Air and Radiation, that allowed states to postpone completion of
their attainment demonstrations until an assessment of the role
of transported ozone and precursors had been completed for the
eastern half of the nation, including the eastern portion of Texas.
Texas participated in this study, and it has been concluded that
Texas does not significantly contribute to ozone exceedances in
the Northeastern United States. The other major national initia-
tive that has impacted the SIP planning process is the revision
to the national ambient air quality standard (NAAQS) for ozone.
The EPA promulgated a final rule on July 18, 1997 changing
the ozone standard to an eight-hour standard of 0.08 ppm. In
November 1996, concurrent with the proposal of the standards,
the EPA proposed an interim implementation plan (IIP) that it
believed would help areas like HGA transition from the old to the
new standard. In an attempt to avoid a significant delay in plan-
ning activities, Texas began to follow this guidance, and read-
justed its modeling and SIP development timelines accordingly.
When the new standard was published, the EPA decided not to
publish the IIP, and instead stated that, for areas currently ex-
ceeding the one-hour ozone standard, that standard would con-
tinue to apply until it is attained. The FCAA requires that HGA
attain the one-hour standard by November 15, 2007.

The EPA issued revised draft guidance for areas such as HGA
that do not attain the one-hour ozone standard. The commis-
sion adopted on May 6, 1998 and submitted to the EPA on May
19, 1998 a revision to the HGA SIP which contained the follow-
ing elements in response to the EPA’s guidance: UAM modeling
based on emissions projected from a 1993 baseline out to the
2007 attainment date; an estimate of the level of VOC and NO

x

reductions necessary to achieve the one-hour ozone standard by
2007; a list of control strategies that the state could implement
to attain the one-hour ozone standard; a schedule for complet-
ing the other required elements of the attainment demonstration;
a revision to the Post-1996 9% ROP SIP that remedied a defi-
ciency that the EPA believed made the previous version of that
SIP unapprovable; and evidence that all measures and regula-
tions required by Subpart 2 of Title I of the FCAA to control ozone
and its precursors have been adopted and implemented, or are
on an expeditious schedule to be adopted and implemented.

In November 1998, the SIP revision submitted to the EPA in
May 1998 became complete by operation of law. However, the
EPA stated that it could not approve the SIP until specific control
strategies were modeled in the attainment demonstration. The
EPA specified a submittal date of November 15, 1999 for this
modeling. In a letter to the EPA dated January 5, 1999, the state
committed to model two strategies showing attainment.

As the HGA modeling protocol evolved, the commission even-
tually selected and modeled seven basic modeling scenarios.
As part of this process, a group of HGA stakeholders worked
closely with commission staff to identify local control strategies
for the modeling. Some of the scenarios for which the stakehold-
ers requested evaluation include options such as California-type
fuel and vehicle programs as well as an acceleration simulation
mode equivalent motor vehicle inspection and maintenance pro-
gram. Other scenarios incorporate the estimated reductions in
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emissions that are expected to be achieved throughout the mod-
eling domain as a result of the implementation of several vol-
untary and mandatory statewide programs adopted or planned
independently of this SIP. It should be made clear that the com-
mission did not propose that any of these strategies be included
in the ultimate control strategy submitted to the EPA in 2000. De-
cisions regarding the actual control strategy to be submitted to
the EPA will be the next step in an iterative process of evaluating
potential control strategies, an effort which will continue through
2000. The need for and effectiveness of any controls which may
be implemented outside the HGA eight-county area will be eval-
uated on a county-by-county basis.

The SIP revision was adopted by the commission on October
27, 1999, submitted to the EPA by November 15, 1999, and
contained the following elements: photochemical modeling of
potential specific control strategies for attainment of the one-
hour ozone standard in the HGA area by the attainment date
of November 15, 2007; an analysis of seven specific modeling
scenarios reflecting various combinations of federal, state, and
local controls in HGA (additional scenarios H1 and H2 build upon
Scenario VIf); identification of the level of reductions of VOC and
NO

x
necessary to attain the one-hour ozone standard by 2007;

a 2007 mobile source budget for transportation conformity; iden-
tification of specific source categories which, if controlled, could
result in sufficient VOC and/or NO

x
reductions to attain the stan-

dard; a schedule committing to submit by April 2000 an enforce-
able commitment to conduct a mid-course review; and a sched-
ule committing to submit modeling and adopted rules in support
of the attainment demonstration by December 2000.

The HGA Attainment Demonstration SIP revision which was
adopted April 19, 2000, contained the following enforceable
commitments by the state: to quantify the shortfall of NO

x
reduc-

tions needed for attainment; to list and quantify potential control
measures to meet the shortfall of NO

x
reductions needed for

attainment; to adopt the majority of the necessary rules for the
HGA attainment demonstration by December 31, 2000, and to
adopt the rest of the shortfall rules as expeditiously as practical,
but no later than July 31, 2001; to submit a Post-1999 ROP plan
by December 31, 2000; to perform a mid-course review by May
1, 2004; and to perform modeling of mobile source emissions
using the EPA mobile source emissions model (MOBILE6),
to revise the on- road mobile source budget as needed, and
to submit the revised budget within 24 months of the model’s
release. In addition, if a conformity analysis is to be performed
between 12 months and 24 months after the MOBILE6 release,
the state will revise the motor vehicle emissions budget (MVEB)
so that the conformity analysis and the SIP MVEB are calculated
on the same basis.

The Houston nonattainment area will need to ultimately reduce
NO

x
more than 750 tons per day (tpd) to reach attainment with

the one-hour standard. In addition, a VOC reduction of about
25% will have to be achieved. Adoption of VOC RACT rules
can contribute to attainment and maintenance of the one-hour
ozone standard in the HGA area. The VOC RACT rules also
may contribute to a successful demonstration of transportation
conformity in the HGA area.

Under 42 USC, §7511b of the 1990 Amendments to the FCAA,
the EPA is required to issue Control Techniques Guideline
(CTG) guidance documents for the purpose of assisting states
in developing RACT controls for sources of VOC emissions. In
turn, each state is required to submit a revision to its SIP which
implements RACT regulations for VOC sources in moderate or

above ozone nonattainment areas. Specifically, FCAA, 42 USC,
§7511a(b)(2)(A), requires states to submit RACT regulations for
VOC sources that are covered by a CTG issued after November
15, 1990 (the enactment date of the 1990 FCAA), but prior to the
time of attainment. Similarly, FCAA, 42 USC, §7511a(b)(2)(C),
requires that RACT be applied to major VOC sources located in
moderate or above ozone nonattainment areas which are not
the subject of a CTG; such sources are known as "non-CTG"
sources. Limits in state rules must be at least as stringent as
the CTG limits or otherwise must be determined to meet RACT.

Each CTG contains a "presumptive norm" for RACT for a spe-
cific source category, based on the EPA’s evaluation of the ca-
pabilities and problems general to that category. Where applica-
ble, the EPA recommends that states adopt requirements con-
sistent with the presumptive norm. However, the presumptive
norm is only a recommendation. States may choose to develop
their own RACT requirements on a case-by-case basis, consid-
ering the emission reductions needed to obtain achievement of
the NAAQS and the economic and technical circumstances of
the individual source.

Source categories for which the EPA was to issue CTGs under
FCAA, 42 USC, §7511a(b)(2)(A), include batch processes and
offset lithographic printing. Instead of issuing CTGs for these
source categories, the EPA issued guidance documents known
as Alternative Control Techniques (ACT) documents. An ACT
does not establish the presumptive norm for RACT but merely
contains information on emissions, controls, control options, and
costs. The EPA itself has consistently noted in the ACT doc-
uments that each ACT "...presents options only, and does not
contain a recommendation on RACT." Although the EPA has not
issued the required CTGs for batch processes and offset litho-
graphic printing, 42 USC, §7511a(b)(2)(C) of the 1990 FCAA
Amendments still requires states to ensure that RACT is in place
for all major VOC sources in moderate and above ozone nonat-
tainment areas.

Historically, the commission’s position has been that the exist-
ing general vent gas rule in Chapter 115, Subchapter B: Division
2 is adequate to ensure RACT for batch processes; however,
this is difficult to demonstrate because the necessary informa-
tion for such a demonstration is not in the emissions inventory
(EI). Staff attempted to develop a demonstration of equivalency
between the existing general vent gas rule and the batch pro-
cesses ACT using the EPA’s 5% rule. The EPA’s "5% rule" pro-
vides a mechanism for states to justify exemptions or cutpoints
which are more lenient than the EPA’s RACT baseline. It is ap-
plied by determining the total emissions allowed by the EPA’s
RACT baseline (including exemptions) and comparing this to the
emissions allowed (including exemptions) by a state regulation.
If the difference is less than 5.0%, the EPA considers that there
is no substantive difference between the EPA and state require-
ments. The staff was unable to assemble the information neces-
sary to demonstrate to the EPA’s satisfaction that existing rules
represent RACT for batch processes in HGA. Consequently, it is
necessary to adopt and implement Chapter 115 rules for batch
processes in HGA.

Bakeries are a non-CTG source category. The EPA published
an ACT guidance document detailing appropriate control tech-
nology for bakeries. Based on this document, as well as on in-
put from the bakery industry, the commission developed the ap-
plicable portion of the Chapter 115 vent gas rule pertaining to
bakeries.
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The EPA has stated that this rule is deficient in implementing
RACT for bakeries and therefore is unapprovable. The EPA has
made it clear that failure to correct the deficiencies will result in
undesirable consequences for the affected ozone nonattainment
areas, as specified in the FCAA. The commission adopted revi-
sions on February 24, 1999 which address deficiencies in the
bakery rule as it applies in the Dallas/Fort Worth (DFW) ozone
nonattainment area. (See the March 12, 1999 issue of the Texas
Register (24 TexReg 1777)). However, there are still deficiencies
in the bakery rule as it applies in HGA which must be corrected
for the HGA Attainment Demonstration SIP to be approvable.
Specifically, the EPA has specified that RACT for bakery ovens
is 80-90% control efficiency, while the commission rule as nego-
tiated in 1994 requires only a 30% emission reduction.

The Chapter 115 offset lithographic printing rule (§§115.440,
115.442, 115.443, 115.445, 115.446, and 115.449) is currently
a contingency rule for HGA. Because HGA is a severe ozone
nonattainment area, a source in HGA is major if it has the po-
tential to emit 25 tons per year (tpy) or more of VOC emissions.
FCAA, 42 USC, §7511a(b)(2), requires that RACT be applied to
major sources, and consequently it is necessary to implement
this rule in HGA for sources with VOC emissions equal to or
greater than 25 tpy. The rule will remain a contingency rule for
offset lithographic printers in HGA with VOC emissions below 25
tpy. The offset lithographic printers in HGA with VOC emissions
below 25 tpy must still comply with the general vent gas rules in
Chapter 115.

SECTION BY SECTION DISCUSSION

The proposed amendments to §115.10, concerning Definitions,
delete the definitions of bakery oven, synthetic organic chemical
manufacturing industry batch distillation operation, synthetic
organic chemical manufacturing industry batch process, syn-
thetic organic chemical manufacturing industry distillation
operation, synthetic organic chemical manufacturing industry
distillation unit, and synthetic organic chemical manufacturing
industry reactor process. These terms are used solely within
the Chapter 115 vent gas rules (§§115.121 - 115.123, 115.125
- 115.127, and 115.129) and are proposed to be relocated to a
new §115.120, concerning Vent Gas Definitions.

The proposed amendments to §115.10 also delete the defini-
tions of independent small business marketer of gasoline, and
owner or operator of a motor vehicle fuel dispensing facility.
These terms are used solely within the Chapter 115 Stage II
vapor recovery rules (§§115.241 - 115.249) and are proposed
to be relocated to a new §115.240, concerning Stage II Vapor
Recovery Definitions.

In addition, the proposed amendments to §115.10 delete the def-
initions of flexographic printing process, packaging rotogravure
printing, publication rotogravure printing, and rotogravure print-
ing. These terms are used solely within the Chapter 115 flex-
ographic and rotogravure printing rules (§§115.432, 115.433,
115.435 - 115.437, and 115.439) and are proposed to be re-
located to a new §115.430, concerning Flexographic and Ro-
togravure Printing Definitions.

The proposed amendments to §115.10 also delete the defini-
tions of flare and vapor combustor. The definitions of these terms
in §115.10 have been superceded by the corresponding defini-
tions of these terms in 30 TAC §101.1, concerning Definitions.
(See the December 17, 1999 issue of the Texas Register (24
TexReg 11494)). The commission added the definitions of flare

and vapor combustor to §115.10 on June 30, 1999 as placehold-
ers until definitions of these terms could be added to §101.1.
(See the July 16, 1999 issue of the Texas Register (24 TexReg
5488)).

In addition, the proposed amendments to §115.10 delete the def-
inition of vapor recovery system and combine it with the definition
of vapor control system. The existing definitions of vapor recov-
ery system and vapor control system are identical, and the com-
mission is in the process of a transition in the Chapter 115 rules
to the term "vapor control system" from the misleading term "va-
por recovery system," which is defined to include both recovery
and combustion control devices. Combining both terms under
the definition of vapor control system will facilitate this transition.

The proposed amendments to §115.10 also revise the defini-
tions of external floating roof and internal floating cover to more
clearly specify that an external floating roof storage tank which is
equipped with a self-supporting fixed roof (typically a bolted alu-
minum geodesic dome) is considered to be an internal floating
roof storage tank for the purposes of Chapter 115 only.

In addition, the proposed amendments to §115.10 add a defi-
nition of liquefied petroleum gas in order to clarify the exemp-
tions in §115.217(a)(3) and (b)(4) for loading and unloading of
liquefied petroleum gas. Before the commission adopted revi-
sions on June 30, 1999 (effective date: July 21, 1999), the pre-
vious versions of these exemptions referred to the safety rules
of the Liquefied Petroleum Gas Division of the Texas Railroad
Commission (RRC), which regulates many aspects of the han-
dling and transport of liquefied petroleum gas. Because these
exemptions historically referred to the RRC rules, it follows logi-
cally that the term "liquified petroleum gas" was intended to have
the same meaning as defined in those RRC rules (specifically,
16 TAC §9.2(32), effective March 2, 1998). The National Fire
Protection Association, which develops and publishes fire codes
and safety standards, has a definition of liquefied petroleum gas
in Standard 58 - Standard for the Storage and Handling of Lique-
fied Petroleum Gases which is functionally identical to the RRC’s
definition. Furthermore, Section 3-1 of the Petroleum Products
Handbook, First Edition (Virgil B. Guthrie, editor), states that this
is the most commonly used definition of liquefied petroleum gas.
Therefore, the proposed definition of liquefied petroleum gas is
consistent with other Texas state rules and industrial reference
materials.

The proposed amendments to §115.10 also revise the defini-
tion of polymer and resin manufacturing process by replacing
the "and" with "or" to make it clear that a manufacturing process
only has to manufacture a listed polymer or a listed resin, but not
both, in order to meet the definition. This proposed amendment
will make the definition consistent with the usage of this defini-
tion in the fugitive monitoring rules for ozone nonattainment ar-
eas (§§115.352 - 115.357 and 115.359).

In addition, the proposed amendments to §115.10 revise the
definition of synthetic organic chemical manufacturing process
by replacing the reference to Table I (Synthetic Organic Chemi-
cals) with a reference to 40 Code of Federal Regulations (CFR)
60.489 (effective October 18, 1983). Concurrently, Table I is be-
ing deleted. The list of affected chemicals is unchanged be-
cause Table I was derived from the corresponding table in 40
CFR 60.489.

Finally, the proposed amendments to §115.10 revise the defini-
tion of transport vessel to delete the ambiguous term "primarily."
The revision will clearly specify that a transport vessel includes
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any land-based mode of transportation (truck or rail) of oil, gaso-
line, or other volatile organic liquid bulk cargo in a storage tank
which has a capacity greater than 1,000 gallons. This has al-
ways been the interpretation of the term "transport vessel," so
this revision simply makes that interpretation more clear.

The proposed new §115.120, concerning Vent Gas Definitions,
adds definitions of bakery oven, synthetic organic chemical
manufacturing industry batch distillation operation, synthetic or-
ganic chemical manufacturing industry batch process, synthetic
organic chemical manufacturing industry distillation operation,
synthetic organic chemical manufacturing industry distillation
unit, and synthetic organic chemical manufacturing industry
reactor process. These definitions are proposed to be relocated
from the §115.10, concerning Definitions, because they are
used solely within the Chapter 115 vent gas rules (§§115.121 -
115.123, 115.125 - 115.127, and 115.129).

The proposed amendments to §115.122, concerning Control Re-
quirements, change the 30% emission reduction requirement
from the 1990 baseline emissions inventory for major source
bakeries in HGA to an 80% emission reduction requirement from
the uncontrolled VOC emission rate of the oven(s) and establish
a December 31, 2001 compliance date. The proposed amend-
ments to §115.122 also change the baseline for major source
bakeries in the DFW ozone nonattainment area from the 1990
baseline emissions inventory to the uncontrolled VOC emission
rate of the oven(s). In addition, the proposed amendments to
§115.122 update rule cross-references; update references from
"standard exemption" to "permit by rule;" and change references
from "vapor recovery system" to "vapor control system" for clar-
ification.

The proposed amendments to §115.125, concerning Testing Re-
quirements, extend the existing test methods to Aransas, Bexar,
Calhoun, Matagorda, San Patricio, and Travis Counties; consol-
idate the existing §115.125(a) and (b) into a single subsection;
and reorganize the section by grouping related test methods to-
gether. Because it is not reasonably possible to measure the
mass emission rate from an elevated flare (an elevated flare’s
flame is open to the atmosphere, such that the emissions can-
not be routed through a stack), the test methods for flow rate and
VOC concentration in the existing §115.125(a)(3) - (6) and (b)(3)
- (6), which are proposed to be renumbered as §115.125(1) and
(2), do not apply to flares. In order to specify performance re-
quirements for flares, the proposed revisions to new §115.125(3)
establish the test requirements of 40 CFR 60.18(b) for flares in
the Beaumont/Port Arthur (BPA), DFW, and HGA ozone nonat-
tainment areas. Because flares cannot be stack-tested, the pro-
posed amendments to §115.125(3) also specify that compliance
with the requirements of 40 CFR 60.18(b) represents compliance
with the emission specifications of §115.121 and the control ef-
ficiency requirements of §115.122. In addition, the proposed
amendments to §115.125 include an option that the owner or
operator of a vapor combustor may consider it to be a flare and
meet the flare requirements specified in 40 CFR 60.18(b) instead
of the test methods and procedures appropriate for a thermal or
catalytic oxidizer. The proposed amendments to §115.125 also
add a new paragraph (5), which authorizes the use of test meth-
ods other than those specifically listed in §115.125, provided that
any new test method is validated using the procedures in 40 CFR
63, Appendix A, Test Method 301, with the executive director act-
ing as the administrator. This revision is necessary because in
some specific unique situations, the listed test methods may be

inappropriate. The new paragraph (5) increases flexibility by al-
lowing the use of additional test methods which may be more
cost-effective and more appropriate in certain unique situations.

The proposed amendments to §115.126, concerning Monitor-
ing and Recordkeeping Requirements, extend the existing test
methods to Aransas, Bexar, Calhoun, Matagorda, San Patricio,
and Travis Counties; consolidate the existing §115.126(a) and
(b) into a single subsection; update references to other sections;
and replace "true partial pressure" with the more understandable
term "concentration." The proposed amendments to §115.126
also change the 30% emission reduction requirement from the
1990 baseline emissions inventory for major source bakeries in
HGA to an 80% emission reduction requirement from the uncon-
trolled VOC emission rate of the oven(s), establish a December
31, 2001 compliance date, and require submittal of a control plan
by March 31, 2001 which shows how the owner or operator will
meet the emission reduction requirements. In addition, the pro-
posed amendments to §115.126 change the baseline for major
source bakeries in DFW from the 1990 emissions inventory to
the uncontrolled VOC emission rate of the oven(s), and delete
the annual reporting requirements for major source bakeries in
DFW and HGA. Because the major source bakeries in DFW and
HGA have installed (or are in the process of installing) catalytic
oxidizers which can readily meet the control requirements and
the monitoring and recordkeeping requirements will ensure that
these control devices are functioning properly, there is no need
for these bakeries to submit an annual report.

Finally, the proposed amendments to §115.126 also specify that
flares in BPA, DFW, and HGA must meet the requirements of
40 CFR 60.18(b) and Chapter 111; and state that records of
appropriate operating parameters must be kept for types of va-
por control systems not specifically listed in §115.126(1)(A) and
(B). The proposed §115.126(1)(A)(iv) and (1)(B) specify exhaust
gas temperature monitoring of vapor combustors, with an option
that the owner or operator of a vapor combustor may consider
it to be a flare and monitor the unit under the flare requirements
specified in 40 CFR 60.18(b) and 30 TAC Chapter 111. These
amendments are necessary to ensure that control devices are
functioning properly and to clarify how vapor combustors are to
be monitored. Based upon information from the Air Permits Divi-
sion, most existing flares meet the design and operating criteria
of 40 CFR 60.18(b). The commission solicits information regard-
ing vents in BPA, DFW, and HGA which are controlled by flares
that do not meet the requirements of 40 CFR 60.18(b).

Sources which are addressed by a Chapter 115 contingency
rule (i.e., one in which Chapter 115 requirements are triggered
for that source by the commission publishing notification in the
Texas Register that implementation of the contingency rule is
necessary) are subject to the requirements of Division 2, con-
cerning Vent Gas Control, until the compliance date of that con-
tingency rule. The purpose is to ensure that a Chapter 115 rule
(either the general vent gas rule or the more specific contingency
rule, but not both) applies at all times to sources addressed by
a contingency rule. The proposed amendments to §115.127(a)
add a new paragraph (8) which specifies that for a source that
is addressed by a Chapter 115 contingency rule, the owner or
operator of that source may choose to comply with the require-
ments of the contingency rule as though the contingency rule
already had been implemented for that source, rather than com-
plying with Division 2. In the case of bakeries, this option would
be an alternative to complying with the general vent gas con-
trol requirements of §115.121(a)(1) and §115.122(a)(1) because
these currently applicable requirements are in the same division

25 TexReg 8256 August 25, 2000 Texas Register



(Division 2, concerning Vent Gas Control), as the bakery contin-
gency measure requirements.

For example, under §115.449(c) the offset printing rules of
§§115.442 - 115.446 are a contingency rule for each printing op-
eration in DFW for which all offset lithographic printing presses
on a property, when uncontrolled, emit a combined weight of
VOC less than 50 tons per calendar year. Such sources are
currently subject to the requirements of Division 2, concerning
Vent Gas Control. Under the proposed new §115.127(a)(8), the
owner or operator of such a printing operation instead would
have the option of complying with the offset printing rules of
§§115.442 - 115.446 as though that offset printing contingency
rule had been implemented in DFW and the compliance date
had already passed.

In addition, the proposed amendments to §115.127 delete the
concentration thresholds in true partial pressure and retain the
more understandable concentration thresholds in parts per mil-
lion by volume.

The proposed amendments to §115.129, concerning Counties
and Compliance Schedules, specify the compliance schedule for
the new requirements described earlier in this preamble; delete
language which is obsolete due to the passing of the May 31,
1996 and November 15, 1996 compliance dates; and update
references to other sections.

The proposed rule amendments add the Chapter 115 batch
process requirements (§§115.160 - 115.167 and 115.169) to
the eight-county HGA ozone nonattainment area. The rule
language is based upon the EPA’s Control of Volatile Organic
Compound Emissions from Batch Processes - Alternative
Control Techniques Information Document (EPA-453/R-94-020,
February 1994).

The proposed amendments to §115.161, concerning Applicabil-
ity, specify that the batch process requirements of §§115.162 -
115.167 apply to vent gas streams at batch process operations
in the HGA area under the Standard Industrial Classification
(SIC) codes 2821 (plastic resins and materials), 2833 (medici-
nals and botanicals), 2834 (pharmaceutical preparations), 2861
(gum and wood chemicals), 2865 (cyclic crudes and inter-
mediates), 2869 (industrial organic chemicals, not elsewhere
classified), and 2879 (agricultural chemicals, not elsewhere
classified).

The proposed amendments to §115.161 also specify that the ex-
isting requirements of Subchapter B, Division 2, concerning Vent
Gas Control, will continue to apply to batch process operations
in HGA which are exempt from §§115.162 - 115.166 because
they are located at an account which has total VOC emissions
(determined before control but after the last recovery device) of
less than 25 tpy from all stationary emission sources at the ac-
count.

The proposed amendments to §115.162, concerning Control
Requirements, make batch process operations in HGA subject
to: the applicable RACT equations for low, moderate, and
high volatility materials; a successive ranking scheme which
determines which sources must be controlled and which are
exempt; and the EPA’s "once-in, always-in" (OIAI) requirement.
OIAI is an EPA concept which means that once emissions from
a source exceed the applicability cutoff for a particular VOC
regulation in the SIP, that source is always subject to the control
requirements of the regulation.

Although no amendments are proposed to §115.163, concerning
Alternate Control Requirements, an alternate means of control
will be available under this section for batch process operations
in HGA.

The proposed amendments to §115.164, concerning Determi-
nation of Emissions and Flow Rates, make batch process op-
erations in HGA subject to the procedures for determining the
uncontrolled annual emission total and the average flow rate for
process vents.

The proposed amendments to §115.165, concerning Approved
Test Methods and Testing Requirements, make batch process
operations in HGA subject to specified test methods and test-
ing requirements for determining compliance with the control re-
quirements. Minor modifications to the test methods may be
used if approved by the executive director.

Because it is not reasonably possible to measure the mass emis-
sion rate from an elevated flare (an elevated flare’s flame is open
to the atmosphere, such that the emissions cannot be routed
through a stack), the test methods for flow rate and VOC con-
centration do not apply to flares. In order to specify performance
requirements for flares, §115.165 includes the test requirements
of 40 CFR 60.18(b). Because flares cannot be stack-tested, the
§115.165 also specifies that compliance with the requirements
of 40 CFR 60.18(b) represents a 98% control efficiency. Based
upon information from the Air Permits Division, most existing
flares meet the design and operating criteria of 40 CFR 60.18(b).
The commission solicits information regarding flares which are
used to control emissions from batch process operations in HGA,
but do not meet the requirements of 40 CFR 60.18(b).

Section 115.165 also includes authorization for the use of test
methods other than those specifically listed in §115.165, pro-
vided that any new test method is validated using the procedures
in 40 CFR 63, Appendix A, Test Method 301, with the executive
director acting as the administrator. This option is included in
§115.165 because in some specific unique situations the listed
test methods may be inappropriate. The availability of this option
increases flexibility by allowing the use of additional test meth-
ods which may be more cost-effective and more appropriate in
certain unique situations.

The proposed amendments to §115.166, concerning Record-
keeping Requirements, make batch process operations in HGA
subject to requirements for: continuous monitoring and record-
ing of control device operating parameters; recordkeeping of the
annual mass emission total, average flow rate, and associated
documentation for each process vent; and the control device op-
erating parameters to be measured and recorded during perfor-
mance testing. The proposed amendments also change an in-
correct reference in §115.166(1) from "VOC transfer operations"
to "batch process operations." As a result of this correction, the
term "VOC" is being spelled out in §115.166(1)(A)(iii)(II).

The proposed amendments to §115.167, concerning Exemp-
tions, make the following exemptions available in HGA: batch
process operations which are located at an account in HGA
which has total VOC emissions (determined before control but
after the last recovery device) of less than 25 tpy; single unit
operations that have a mass annual emissions of 500 pounds
per year or less; and combined vents from a batch process train
which have a mass annual emissions total below specified levels
which vary depending on the volatility of the VOCs. In addition,
the proposed amendments revise the existing exemption in
§115.167(2) to clarify that §115.164, concerning Determination
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of Emissions and Flow Rates, is to be used for determining if
the exemptions available under §115.167(2) are met. The pro-
posed amendments to §115.167 also specify that the existing
requirements of Subchapter B, Division 2, concerning Vent Gas
Control, will continue to apply to batch process operations which
qualify for exemption because they are located at an account in
HGA which has total VOC emissions (determined before control
but after the last recovery device) of less than 25 tpy.

The proposed amendments to §115.169, concerning Counties
and Compliance Schedules, specify the newly affected counties
in HGA (Brazoria, Chambers, Fort Bend, Galveston, Harris, Lib-
erty, Montgomery, and Waller) and a December 31, 2002 com-
pliance date for the new requirements. The proposed amend-
ments to §115.169 also specify that batch process operations
which are subject to the requirements of §§115.162 - 115.166
must continue to comply with the existing requirements of Sub-
chapter B, Division 2, concerning Vent Gas Control, until these
batch process operations are in compliance with the new require-
ments.

The proposed amendments to §115.211, concerning Emission
Specifications, delete a reference to gasoline bulk plants which is
no longer necessary due to the deletion of the gasoline bulk plant
emission specification adopted by the commission on November
10, 1999. (See the November 26, 1999 issue of the Texas Reg-
ister (24 TexReg 10559)).

The proposed amendments to §115.212, concerning Control Re-
quirements, revise §115.212(a)(3) and (b)(3) to state that the re-
quirements regarding vapor and liquid leaks during land-based
VOC transfer apply specifically to transport vessels. This revi-
sion is necessary in order to clarify that the requirements are not
intended to apply to vessels which do not meet the definition of
"transport vessel" in §115.10 (for example, drums).

The proposed amendments to §115.216, concerning Monitoring
and Recordkeeping Requirements, revise §115.216(3)(A)(i)
to only require records of the identification number of
tank-truck tanks for which annual leak testing is required
under §115.214(a)(1)(C) or (b)(1)(C), rather than all tank-truck
tanks as is currently required. This amendment is being
proposed because it is unnecessary to track the identification
number of tank-truck tanks which are excluded from the annual
leak testing requirements.

The proposed new §115.240, concerning Stage II Vapor Recov-
ery Definitions, adds definitions of independent small business
marketer of gasoline, and owner or operator of a motor vehicle
fuel dispensing facility. These definitions are proposed to be re-
located from the §115.10, concerning Definitions, because they
are used solely within the Chapter 115 Stage II vapor recovery
rules (§§115.241 - 115.249).

The proposed new §115.430, concerning Flexographic and Ro-
togravure Printing Definitions, adds definitions of flexographic
printing process, packaging rotogravure printing, publication ro-
togravure printing, and rotogravure printing. These definitions
are proposed to be relocated from the §115.10, concerning Def-
initions, because they are used solely within the Chapter 115
flexographic and rotogravure printing rules (§§115.432, 115.433,
115.435 - 115.437, and 115.439). In addition, the commission
proposes to change the title of Subchapter E, Division 3 from
"Graphic Arts (Printing) by Rotogravure and Flexographic Pro-
cesses" to "Flexographic and Rotogravure Printing" in order to
more clearly specify the operations addressed by to this division.

HGA is classified as a severe ozone nonattainment area and
the major source definition includes VOC sources with emissions
of 25 tpy and higher. Because FCAA, 42 USC, §7511a(b)(2),
requires that RACT be applied to major sources, the proposed
amendments to §115.449, concerning Counties and Compliance
Schedules, implement the offset lithographic printing rule in HGA
for sources with VOC emissions equal to or greater than 25 tpy
and establishes a compliance date of December 31, 2002. The
offset lithographic printing rule is currently a contingency rule for
HGA; after the proposed change, the rule will be a contingency
rule for offset lithographic printers in HGA with VOC emissions
below 25 tpy.

EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING
PERMITS PROGRAM

Since 30 TAC Chapter 115 is an applicable requirement under
30 TAC Chapter 122, owners or operators subject to the Fed-
eral Operating Permit Program must, consistent with the revision
process in Chapter 122, revise their operating permit to include
the revised Chapter 115 requirements for each emission unit af-
fected by the revisions to Chapter 115 at their site.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

John Davis, Technical Specialist in the Strategic Planning and
Appropriations Section, has reviewed these proposed amend-
ments to Chapter 115, Control of Air Pollution from Volatile Or-
ganic Compounds, under the requirements of Texas Govern-
ment Code, §2001.024, and has made the following determina-
tion concerning the fiscal effects of the proposed amendments
for each year of the first five years the amendments are in effect.

Mr. Davis has determined that for the first five-year period the
proposed amendments to Chapter 115 are in effect, there will
be no significant fiscal implications for units of state and local
government as a result of administration or enforcement of the
proposed amendments, except those that may operate sources
subject to the proposed revisions to Chapter 115. For these units
of state and local government, the fiscal implications of these re-
visions to Chapter 115 will be equivalent to those for any affected
public or private entity.

Most of the sources which will have to comply with the proposed
rules are currently subject to air permits and are already being
inspected for compliance. Consequently, only a limited number
of additional facilities will need to be inspected for compliance
with the proposed Chapter 115 rule amendments. The com-
mission anticipates that the Field Operations Division inspectors
will inspect for compliance with the proposed requirements when
conducting their routine inspections. The commission also an-
ticipates that enforcement of these rules will not significantly in-
crease the number of facilities currently inspected by the state
and local governments. However, these rules will cause a minor
increase in workload when inspecting the affected facilities.

PUBLIC BENEFIT AND COSTS

Mr. Davis has also determined that for each year of the first five
years the proposed amendments to Chapter 115 are in effect,
the public benefit anticipated from enforcement of and compli-
ance with the proposed amendments will be: a reduction of pub-
lic exposure to VOC emitted from affected batch processes, off-
set lithographic printers, and bakeries; the concomitant reduced
risks to human health and safety from ozone; a reduction of
ground-level ozone in the HGA ozone nonattainment area; and
conformance with the requirements of the FCAA.
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The proposed amendments to Chapter 115 will ensure that
the batch process, offset lithographic printing, and bakery
rules represent RACT in HGA, which will satisfy FCAA require-
ments and enable these rules to be federally approvable. The
amendments would require these sources in the HGA ozone
nonattainment area to meet new emission specifications and
other requirements in order to reduce VOC emissions and
ozone air pollution. These standards and specifications are
part of the strategy to reduce emissions of VOC necessary for
the counties in the HGA ozone nonattainment area to be able
to demonstrate attainment with the NAAQS for ozone. The
proposed amendments are one element of the proposed HGA
attainment demonstration SIP. A SIP is a plan developed for any
region where existing (measured and estimated) ambient levels
of pollutant exceeds the levels specified in a national standard.
The plan sets forth a control strategy that provides emission
reductions necessary for attainment and maintenance of the
national standards.

For batch processes, the commission estimates the cost-ef-
fectiveness (the cost per ton of VOC emissions reduced),
annualized total cost of control, annual operating costs, and
total capital cost for flow rates of 500 and 5,000 standard cubic
feet per minute (scfm) as follows, based on the cost- effective-
ness data of Appendix F of EPA’s Control of Volatile Organic
Compound Emissions from Batch Processes - Alternative
Control Techniques Information Document (EPA-453/R-94- 020,
February 1994).

Figure: 30 TAC Chapter 115 - Preamble

For sources which route vent gas emissions (including batch
process emissions) to flares that do not already meet the re-
quirements of 40 CFR 60.18(b), the commission estimates the
cost of testing to determine the exit velocity and the net heat-
ing value of the vapors being combusted to be approximately
$6,000, based upon vendor estimates. The commission esti-
mates that installing a heat-sensing device, such as an ultravi-
olet beam sensor or thermocouple, at the pilot light to indicate
the continuous presence of a flame would cost approximately
$19,300 to $22,300, based upon vendor estimates.

For bakeries, an analysis of the emissions inventory revealed
that there are four bakeries in HGA with VOC emissions at or
above 25 tpy and four bakeries in DFW with VOC emissions at
or above 50 tpy that will become subject to the vent gas rule’s
revised control requirements. These bakeries have already in-
stalled (or are installing) catalytic oxidizers in response to previ-
ous rulemaking. Each of these catalytic oxidizers can meet the
revised control requirements, and therefore there will be no cost
to install add-on control devices. Elimination of the annual re-
porting requirement will result in a minor cost savings due to the
associated reduction in manpower needed to assemble the re-
ports.

For offset lithographic printers, the commission estimates that
there are approximately 20 sources in HGA with VOC emissions
at or above 25 tpy that will become subject to the offset printing
requirements. The printers with offset heatset printing presses
have already installed add-on controls due to Chapter 111 opac-
ity limitations and/or Chapter 116 new source review permitting
requirements. Because these add-on controls can already meet
the control requirements, there will be no cost for installation of
add-on control devices. Regarding the fountain solution limi-
tations which would apply to both heatset and nonheatset off-
set printing, EPA’s draft Control Techniques Guideline for Offset

Lithographic Printing (December 14, 1992) estimates that reduc-
ing alcohol in the fountain solution results in a savings of $920 per
ton of alcohol not used. This document states that nonalcohol
fountain solutions save money because they are used in lower
quantities, even though they cost more than alcohol. Regard-
ing the cleaning solution limitations which would apply to both
heatset and nonheatset offset printing, the draft CTG states that
lower VOC cleaning solutions are slightly more expensive than
traditional cleaning solutions. This document estimates that the
incremental costs of using lower VOC cleaning solutions range
from approximately $550 to $24,000 per year, depending on the
size and type of the printing plant.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

The agency has been unable to identify any small businesses
or micro-businesses as defined in the Texas Government
Code which would be affected by these proposed amendments
to Chapter 115. If there are affected small businesses or
micro-businesses, the estimated annualized cost for installing
and operating the control technology in dollars per ton of VOC
reduced that was used for the various types of units in this fiscal
note would appear to be a reasonable cost estimate for small
businesses or micro- businesses. The proposed amendments
do not specify a particular control technology to achieve the
emission limits and there may be other control technologies
or combinations of control technologies which may be used to
comply.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission has reviewed the rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and has determined that the rulemaking does not
meet the definition of a "major environmental rule" as defined
in that statute. "Major environmental rule" means a rule the
specific intent of which is to protect the environment or reduce
risks to human health from environmental exposure and that
may adversely affect in a material way the economy, a sector of
the economy, productivity, competition, jobs, the environment, or
the public health and safety of the state or a sector of the state.
The amendments to Chapter 115 are one element of the HGA
Attainment Demonstration SIP and will require VOC emission
reductions from batch processes, offset lithographic printers,
and bakeries in the HGA ozone nonattainment area. While
the rules are intended to protect the environment, based on
the analysis provided earlier in this preamble and in particular,
the discussion in the Public Benefit and Costs section, the
commission does not believe that the rules will adversely affect,
in a material way, the operation of certain batch processes,
offset lithographic printers, and bakeries. The commission does
not believe these entities comprise a sector of the economy,
or that these rules will adversely affect in a material way the
economy, productivity, competition, jobs, the environment, or
the public health and safety of the state or a sector of the state.

The amendments do not meet the definition of a "major environ-
mental rule" as defined in the Texas Government Code, and they
do not meet any of the four applicability requirements listed in
§2001.0225(a). FCAA, 42 USC, §7410, requires states to adopt
a SIP which provides for "implementation, maintenance, and en-
forcement" of the primary NAAQS in each air quality control re-
gion of the state. While FCAA, 42 USC, §7410, does not require
specific programs, methods, or reductions in order to meet the
standard, state SIPs must include "enforceable emission limita-
tions and other control measures, means or techniques (includ-
ing economic incentives such as fees, marketable permits, and
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auctions of emissions rights), as well as schedules and timeta-
bles for compliance as may be necessary or appropriate to meet
the applicable requirements of this chapter," (meaning Chapter
85, Air Pollution Prevention and Control). It is true that the FCAA
does require some specific measures for SIP purposes, such as
the inspection and maintenance program, but those programs
are the exception, not the rule, in the SIP structure of the FCAA.
The provisions of the FCAA recognize that states are in the best
position to determine what programs and controls are necessary
or appropriate in order to meet the NAAQS. This flexibility allows
states, affected industry, and the public, to collaborate on the
best methods for attaining the NAAQS for the specific regions
in the state. Even though the FCAA allows states to develop
their own programs, this flexibility does not relieve a state from
developing a program that meets the requirements of FCAA, 42
USC, §7410. Thus, while specific measures are not generally
required, the emission reductions are required. States are not
free to ignore the requirements of FCAA, 42 USC, §7410, and
must develop programs to assure that the nonattainment areas
of the state will be brought into attainment on schedule.

The requirement to provide a fiscal analysis of proposed regu-
lations in the Texas Government Code was amended by Senate
Bill 633 (SB 633) during the 75th Legislative Session. The intent
of SB 633 was to require agencies to conduct a regulatory im-
pact analysis (RIA) of extraordinary rules. These are identified
in the statutory language as major environmental rules that will
have a material adverse impact and will exceed a requirement
of state law, federal law, or a delegated federal program, or are
adopted solely under the general powers of the agency. With
the understanding that this requirement would seldom apply, the
commission provided a cost estimate for SB 633 that concluded
"based on an assessment of rules adopted by the agency in the
past, it is not anticipated that the bill will have significant fiscal
implications for the agency due to its limited application." The
commission also noted that the number of rules that would re-
quire assessment under the provisions of the bill was not large.
This conclusion was based, in part, on the criteria set forth in
the bill that exempted proposed rules from the full analysis un-
less the rule was a major environmental rule that exceeds a fed-
eral law. As previously discussed, the FCAA does not require
specific programs, methods, or reductions in order to meet the
NAAQS; thus, states must develop programs for each nonattain-
ment area to ensure that area will meet the attainment deadlines.
Because of the ongoing need to address nonattainment issues,
the commission routinely proposes and adopts SIP rules. The
legislature is presumed to understand this federal scheme. If
each rule proposed for inclusion in the SIP was considered to
be a major environmental rule that exceeds federal law, then ev-
ery SIP rule would require the full RIA contemplated by SB 633.
This conclusion is inconsistent with the conclusions reached by
the commission in its cost estimate and by the Legislative Bud-
get Board (LBB) in its fiscal notes. Since the legislature is pre-
sumed to understand the fiscal impacts of the bills it passes, and
that presumption is based on information provided by state agen-
cies and the LBB, the commission believes that the intent of SB
633 was only to require the full RIA for rules that are extraordi-
nary in nature. While the SIP rules will have a broad impact, that
impact is no greater than is necessary or appropriate to meet
the requirements of the FCAA. For these reasons, rules adopted
for inclusion in the SIP fall under the exception in Texas Gov-
ernment Code, §2001.0225(a), because they are specifically re-
quired by federal law. FCAA, 42 USC, §7511a(b)(2)(C), requires
states to ensure that RACT is in place for all major VOC sources

in moderate and above ozone nonattainment areas. The com-
mission has performed photochemical grid modeling which pre-
dicts that VOC emission reductions, such as those required by
these rules, will result in reductions in ozone formation in the
HGA ozone nonattainment area. This rulemaking is not an ex-
press requirement of state law, but was developed specifically in
order to ensure that RACT is in place for all major VOC sources
in the HGA ozone nonattainment area as required under fed-
eral law. This will enable the Chapter 115 batch process, offset
lithographic printing, and bakery rules for HGA to be federally ap-
provable. This rulemaking is also intended to obtain VOC emis-
sion reductions which will result in reductions in ozone formation
in the HGA ozone nonattainment area and help bring HGA into
compliance with the air quality standards established under fed-
eral law as NAAQS for ozone. The rulemaking does not exceed
a standard set by federal law, exceed an express requirement of
state law (unless specifically required by federal law), or exceed
a requirement of a delegation agreement. The rulemaking was
not developed solely under the general powers of the agency,
but was specifically developed to meet the RACT requirements
and NAAQS established under federal law and authorized under
Texas Clean Air Act (TCAA), §§382.011, 382.012, and 382.017.

The commission invites public comment on the draft regulatory
impact analysis.

TAKINGS IMPACT ASSESSMENT

The commission has prepared a takings impact assessment for
these rules pursuant to Texas Government Code, §2007.043.
The following is a summary of that assessment. The specific
purpose of the rulemaking is twofold: to ensure that RACT is in
place for all major VOC sources in the HGA ozone nonattainment
area in order to conform with the EPA’s RACT requirements, thus
enabling the Chapter 115 batch process, offset lithographic print-
ing, and bakery rules for HGA to be federally approvable; and to
obtain VOC emission reductions which will result in reductions in
ozone formation in the HGA ozone nonattainment area and help
bring HGA into compliance with the air quality standards estab-
lished under federal law as NAAQS for ozone. This rulemaking
action may require the installation of control systems at batch
process operations, offset lithographic printers, and bakeries in
HGA in some cases. Promulgation and enforcement of the rule
amendments may possibly burden private property because in
some cases the permanent installation of control systems and
associated piping is necessary in order to comply with the rules.
Although the rule revisions do not directly prevent a nuisance or
prevent an immediate threat to life or property, they do prevent
a real and substantial threat to public health and safety and ful-
fill federal mandates under the 1990 Amendments to the FCAA,
42 USC, §7410 and §7511a(b)(2). Specifically, FCAA, 42 USC,
§7511a(b)(2)(C), requires states to ensure that RACT is in place
for all major VOC sources in moderate and above ozone nonat-
tainment areas. In addition, the emission limitations and control
requirements within this rulemaking were developed in order to
meet the NAAQS for ozone set by the EPA under FCAA, 42 USC,
§7409. States are primarily responsible for ensuring attainment
and maintenance of NAAQS once the EPA has established them.
Under the FCAA, 42 USC, §7410, and related provisions, states
must submit, for approval by the EPA, SIPs that provide for the at-
tainment and maintenance of NAAQS through control programs
directed to sources of the pollutants involved. Therefore, the pur-
pose of this rulemaking is to ensure that RACT is in place for all
major VOC sources in the HGA ozone nonattainment area as
required under federal law and to meet the air quality standards
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established under federal law as NAAQS. Consequently, the fol-
lowing exemption applies to these rules: an action reasonably
taken to fulfill an obligation mandated by federal law.

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW

The commission has determined that this rulemaking relates to
an action or actions subject to the Texas Coastal Management
Program (CMP) in accordance with the Coastal Coordination Act
of 1991, as amended (Texas Natural Resources Code, §§33.201
et seq.), and the commission’s rules in 30 TAC Chapter 281,
Subchapter B, concerning Consistency with Texas Coastal Man-
agement Program. As required by 31 TAC §505.11(b)(2) and 30
TAC §281.45(a)(3), relating to actions and rules subject to the
CMP, commission rules governing air pollutant emissions must
be consistent with the applicable goals and policies of the CMP.
The commission has reviewed this action for consistency with
the CMP goals and policies in accordance with the regulations
of the Coastal Coordination Council. For this rulemaking, the
commission has determined that the rules are consistent with
the applicable CMP goal expressed in 31 TAC §501.12(1) of pro-
tecting and preserving the quality and values of coastal natural
resource areas and the policy in 31 TAC §501.14(q), which re-
quires that the commission protect air quality in coastal areas.
This rulemaking is intended to reduce overall emissions of VOC
from batch process vent gas streams, bakeries, and offset litho-
graphic printers. This action is consistent with the CMP because
it does not authorize any new emissions and will reduce existing
emissions of VOC. Interested persons may submit comments on
the consistency of the proposed rules with the CMP during the
public comment period.

ANNOUNCEMENT OF HEARINGS

The commission will hold public hearings on this proposal at the
following times and locations: September 18, 2000, 10:00 a.m.,
Lone Star Convention Center, 9055 Airport Road (FM 1484),
Conroe; September 18, 2000, 7:00 p.m., Lake Jackson Civic
Center, 333 Highway 332 East, Lake Jackson; September 19,
2000, 10:00 a.m. and 7:00 p.m., George Brown Convention
Center, 1001 Avenida de Las Americas, Houston; September
20, 2000, 9:00 a.m., VFW Hall, 6202 George Bush Drive, Katy;
September 20, 2000, 6:00 p.m., East Harris County Community
Center, 7340 Spencer, Pasadena; September 21, 2000, 10:00
a.m., Southeast Texas Regional Airport Media Room, 6000 Air-
line Drive, Beaumont; September 21, 2000, 2:00 p.m., Amar-
illo City Commission Chambers, City Hall, 509 East 7th Avenue,
Amarillo; September 21, 2000, 6:00 p.m., Charles T. Doyle Con-
vention Center, 21st Street at Phoenix Lane, Texas City; Septem-
ber 22, 2000, 10:00 a.m., Dayton High School, 2nd Floor Lec-
ture Room, 3200 North Cleveland Street, Dayton; September 22,
2000, 11:00 a.m., El Paso City Council Chambers, 2 Civic Cen-
ter Plaza, 2nd Floor, El Paso; September 22, 2000, 2:00 p.m.,
North Central Texas Council of Governments, 2nd Floor Board
Room, 616 Six Flags Drive, Suite 200, Arlington; and Septem-
ber 25, 2000, 10:00 a.m., Texas Natural Resource Conservation
Commission, 12100 North I-35, Building E, Room 201S, Austin.
The hearings are structured for the receipt of oral or written com-
ments by interested persons. Registration will begin one hour
prior to each hearing. Individuals may present oral statements
when called upon in order of registration. A four-minute time limit
will be established at each hearing to assure that enough time is
allowed for every interested person to speak. Open discussion
will not occur during each hearing; however, agency staff mem-
bers will be available to discuss the proposal one hour before

each hearing, and will answer questions before and after each
hearing.

Persons with disabilities who have special communication or
other accommodation needs, who are planning to attend a
hearing, should contact the Office of Environmental Policy,
Analysis, and Assessment at (512) 239-4900. Requests should
be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Written comments may be submitted to Heather Evans, Office of
Environmental Policy, Analysis, and Assessment, MC 206, P.O.
Box 13087, Austin, Texas 78711-3087; faxed to (512) 239- 4808;
or emailed to siprules@tnrcc.state.tx.us. All comments should
reference Rule Log Number 2000-011i-115-AI. Comments must
be received by 5:00 p.m., September 25, 2000. For further infor-
mation, please contact Eddie Mack of the Strategic Assessment
Division at (512) 239-1488.

SUBCHAPTER A. DEFINITIONS
30 TAC §115.10

STATUTORY AUTHORITY

The amendment is proposed under the Texas Health and Safety
Code, TCAA, §382.011, concerning General Powers and Duties,
which provides the commission with the authority to establish the
level of quality to be maintained in the state’s air and the author-
ity to control the quality of the state’s air; §382.017, concerning
Rules, which provides the commission with the authority to adopt
rules consistent with the policy and purposes of the TCAA; and
§382.012, concerning State Air Control Plan, which requires the
commission to develop plans for protection of the state’s air.

The proposed amendment implements the Texas Health and
Safety Code, TCAA, §§382.011, 382.012, and 382.017.

§115.10. Definitions.

Unless specifically defined in the Texas Clean Air Act (TCAA) or in the
rules of the Texas Natural Resource Conservation Commission (com-
mission), the terms used by the commission have the meanings com-
monly ascribed to them in the field of air pollution control. In addition
to the terms which are defined by the TCAA, the following terms, when
used in this chapter, shall have the following meanings, unless the con-
text clearly indicates otherwise. Additional definitions for terms used
in this chapter are found in §101.1 of this title (relating to Definitions)
and §3.2 of this title (relating to Definitions).

[(1) Bakery oven - An oven for baking bread or any other
yeast-leavened products.]

(1) [(2)] Beaumont/Port Arthur area - Hardin, Jefferson,
and Orange Counties.

(2) [(3)] Capture efficiency - The amount of volatile or-
ganic compounds (VOC) collected by a capture system which is ex-
pressed as a percentage derived from the weight per unit time of VOC
entering a capture system and delivered to a control device divided by
the weight per unit time of total VOC generated by a source of VOC.

(3) [(4)] Carbon adsorption system - A carbon adsorber
with an inlet and outlet for exhaust gases and a system to regenerate
the saturated adsorbent.

(4) [(5)] Component - A piece of equipment, including, but
not limited to pumps, valves, compressors, and pressure relief valves,
which has the potential to leak VOC.
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(5) [(6)] Continuous monitoring - Any monitoring device
used to comply with a continuous monitoring requirement of this chap-
ter will be considered continuous if it can be demonstrated that at least
95% of the required data is captured.

(6) [(7)] Covered attainment counties - Anderson, An-
gelina, Aransas, Atascosa, Austin, Bastrop, Bee, Bell, Bexar, Bosque,
Bowie, Brazos, Burleson, Caldwell, Calhoun, Camp, Cass, Cherokee,
Colorado, Comal, Cooke, Coryell, De Witt, Delta, Ellis, Falls,
Fannin, Fayette, Franklin, Freestone, Goliad, Gonzales, Grayson,
Gregg, Grimes, Guadalupe, Harrison, Hays, Henderson, Hill, Hood,
Hopkins, Houston, Hunt, Jackson, Jasper, Johnson, Karnes, Kaufman,
Lamar, Lavaca, Lee, Leon, Limestone, Live Oak, Madison, Marion,
Matagorda, McLennan, Milam, Morris, Nacogdoches, Navarro,
Newton, Nueces, Panola, Parker, Polk, Rains, Red River, Refugio,
Robertson, Rockwall, Rusk, Sabine, San Jacinto, San Patricio, San
Augustine, Shelby, Smith, Somervell, Titus, Travis, Trinity, Tyler, Up-
shur, Van Zandt, Victoria, Walker, Washington, Wharton, Williamson,
Wilson, Wise, and Wood Counties.

(7) [(8)] Dallas/Fort Worth area - Collin, Dallas, Denton,
and Tarrant Counties.

(8) [(9)] El Paso area - El Paso County.

(9) [(10)] External floating roof - A cover or roof in an
open-top tank which rests upon or is floated upon the liquid being con-
tained and is equipped with a single or double seal to close the space
between the roof edge and tank shell. A double seal consists of two
complete and separate closure seals, one above the other, containing an
enclosed space between them. For thepurposesof thischapter (relating
to Control of Air Pollution fromVolatileOrganic Compounds), an[An]
external floating roof storage tank which is equipped with a self-sup-
porting fixed roof (typically a bolted aluminum geodesic dome) shall
be considered to be an internal floating roof storage tank.

[(11) Flare - An open combustor without enclosure or
shroud which is used as a control device.]

[(12) Flexographic printing process- A method of printing
in which the imageareasareraised above thenon-imageareas, and the
image carrier is made of an elastomeric material.]

(10) [(13)] Fugitive emission - Any VOC entering the at-
mosphere which could not reasonably pass through a stack, chimney,
vent, or other functionally equivalent opening designed to direct or con-
trol its flow.

(11) [(14)] Gasoline bulk plant - A gasoline loading and/or
unloading facility, excluding marine terminals, having a gasoline
throughput less than 20,000 gallons (75,708 liters) per day, averaged
over each consecutive 30-day period. A motor vehicle fuel dispensing
facility is not a gasoline bulk plant.

(12) [(15)] Gasoline terminal - A gasoline loading and/or
unloading facility, excluding marine terminals, having a gasoline
throughput equal to or greater than 20,000 gallons (75,708 liters) per
day, averaged over each consecutive 30-day period.

(13) [(16)] Houston/Galveston area - Brazoria, Chambers,
Fort Bend, Galveston, Harris, Liberty, Montgomery, and Waller Coun-
ties.

[(17) Independent small business marketer of gasoline - A
person engaged in the marketing of gasoline who owns the dispensing
equipment at a motor vehicle fuel dispensing facility and receives at
least 50% of his annual income from the marketing of gasoline. A
person is not an independent small business marketer of gasoline if
such person:]

[(A) is a refiner; or]

[(B) controls (i.e., owns more than 50% of a business
or corporation’s stock), is controlled by, or is under common control
with, a refiner; or]

[(C) is otherwise directly or indirectly affiliated with a
refiner or with aperson who controls, iscontrolled by, or isunder com-
mon control with a refiner (unless the sole affiliation is by means of a
supply contract or an agreement or contract to use a trademark, trade
name, service mark, or other identifying symbol or name owned by
such refiner or any such person).]

(14) [(18)] Internal floating cover - A cover or floating roof
in a fixed roof tank which rests upon or is floated upon the liquid being
contained, and is equipped with a closure seal or seals to close the space
between the cover edge and tank shell. For the purposes of this chap-
ter (relating to Control of Air Pollution from Volatile Organic Com-
pounds), an [An] external floating roof storage tank which is equipped
with a self-supporting fixed roof (typically a bolted aluminum geodesic
dome) shall be considered to be an internal floating roof storage tank.

(15) Liquefied petroleum gas - Any material that is com-
posed predominantly of any of thefollowing hydrocarbonsor mixtures
of hydrocarbons: propane, propylene, normal butane, isobutane, and
butylenes.

(16) [(19)] Leak-free marine vessel - A marine vessel
whose cargo tank closures (hatch covers, expansion domes, ullage
openings, butterworth covers,and gauging covers) were inspected
prior to cargo transfer operations and all such closures were properly
secured such that no leaks of liquid or vapors can be detected by sight,
sound, or smell. Cargo tank closures shall meet the applicable rules or
regulations of the marine vessel’s classification society or flag state.
Cargo tank pressure/vacuum valves shall be operating within the range
specified by the marine vessel’s classification society or flag state and
seated when tank pressure is less than 80% of set point pressure such
that no vapor leaks can be detected by sight, sound, or smell. As an
alternative, a marine vessel operated at negative pressure is assumed
to be leak-free for the purpose of this standard.

(17) [(20)] Marine loading facility - The loading arm(s),
pumps, meters, shutoff valves, relief valves, and other piping and
valves that are part of a single system used to fill a marine vessel
at a single geographic site. Loading equipment that is physically
separate (i.e., does not share common piping, valves, and other loading
equipment) is considered to be a separate marine loading facility.

(18) [(21)] Marine loading operation - The transfer of oil,
gasoline, or other volatile organic liquids at any affected marine termi-
nal, beginning with the connections made to a marine vessel and ending
with the disconnection from the marine vessel.

(19) [(22)] Marine terminal - Any marine facility or struc-
ture constructed to load oil, gasoline, or other volatile organic liquid
bulk cargo into a marine vessel. A marine terminal consists of one or
more marine loading facilities.

(20) [(23)] Natural gas/gasoline processing - A process
that extracts condensate from gases obtained from natural gas produc-
tion and/or fractionates natural gas liquids into component products,
such as ethane, propane, butane, and natural gasoline. The following
facilities shall be included in this definition if, and only if, located on
the same property as a natural gas/gasoline processing operation pre-
viously defined: compressor stations, dehydration units, sweetening
units, field treatment, underground storage, liquified natural gas units,
and field gas gathering systems.
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[(24) Owner or operator of amotor vehicle fuel dispensing
facility (as used in §§115.241 - 115.249 of this title (relating to Con-
trol of Vehicle Refueling Emissions (Stage II) at Motor Vehicle Fuel
Dispensing Facilities)) - Any person who owns, leases, operates, or
controls the motor vehicle fuel dispensing facility.]

[(25) Packaging rotogravure printing - Any rotogravure
printing upon paper, paper board, metal foil, plastic film, or any other
substrate which is, in subsequent operations, formed into packaging
products or labels.]

(21) [(26)] Petroleum refinery - Any facility engaged in
producing gasoline, kerosene, distillate fuel oils, residual fuel oils, lu-
bricants, or other products through distillation of crude oil, or through
the redistillation, cracking, extraction, reforming, or other processing
of unfinished petroleum derivatives.

(22) [(27)] Polymer or [and] resin manufacturing process -
A process that produces any of the following polymers or resins: poly-
ethylene, polypropylene, polystyrene, and styrenebutadiene latex.

(23) [(28)] Printing line - An operation consisting of a se-
ries of one or more printing processes and including associated drying
areas.

[(29) Publication rotogravure printing - Any rotogravure
printing upon paper which is subsequently formed into books, mag-
azines, catalogues, brochures, directories, newspaper supplements, or
other types of printed materials.]

[(30) Rotogravure printing - The application of words, de-
signs, and/or pictures to any substrateby meansof aroll printing tech-
nique which involves a recessed image area. The recessed area is
loaded with ink and pressed directly to thesubstratefor imagetransfer.]

[(31) Synthetic Organic Chemical Manufacturing Industry
(SOCMI) batch distillation operation - A SOCMI noncontinuous dis-
tillation operation in which a discrete quantity or batch of liquid feed
is charged into a distillation unit and distil led at one time. After the
initial charging of the liquid feed, no additional liquid is added during
the distillation operation.]

[(32) Synthetic Organic Chemical Manufacturing Industry
(SOCMI) batch process - Any SOCMI noncontinuous reactor process
which isnot characterized by steady-stateconditions, and in which re-
actants are not added and products are not removed simultaneously.]

[(33) Synthetic Organic Chemical Manufacturing Industry
(SOCMI) distillation operation - A SOCMI operation separating
one or more feed stream(s) into two or more exit streams, each exit
stream having component concentrations different from those in the
feed stream(s). The separation is achieved by the redistribution of
the components between the liquid and vapor-phase as they approach
equilibrium within the distillation unit.]

[(34) Synthetic Organic Chemical Manufacturing Industry
(SOCMI) distillation unit - A SOCMI device or vessel in which dis-
tillation operationsoccur, including all associated internals (including,
but not limited to, trays and packing), accessories (including, but not
limited to, reboilers, condensers, vacuum pumps, and steam jets), and
recovery devices(such asabsorbers, carbonadsorbers, and condensers)
which arecapableof, and used for, recovering chemicalsfor use, reuse,
or sale.]

[(35) Synthetic Organic Chemical Manufacturing Industry
(SOCMI) reactor process - A SOCMI unit operation in which one or
more chemicals, or reactants other than air, are combined or decom-
posed in such away, that their molecular structuresarealtered and one
or more new organic compounds are formed.]

(24) [(36)] Synthetic organic chemical manufacturing
process - A process that produces, as intermediates or final products,
one or more of the chemicals listed in 40 Code of Federal Regulations
60.489 (effective October 18, 1983) [Table I of this section].

(25) [(37)] Tank-truck tank - Any storage tank having a
capacity greater than 1,000 gallons, mounted on a tank-truck or trailer.
Vacuum trucks used exclusively for maintenance and spill response are
not considered to be tank-truck tanks.

(26) [(38)] Transport vessel - Any land-based mode of
transportation (truck or rail) that is equipped with a storage tank hav-
ing a capacity greater than 1,000 gallons which is used [primarily] to
transport oil, gasoline, or other volatile organic liquid bulk cargo. Vac-
uum trucks used exclusively for maintenance and spill response are not
considered to be transport vessels.

(27) [(39)] True partial pressure - The absolute aggregate
partial pressure (psia) of all VOC in a gas stream.

(28) [(40)] Vapor balance system - A system which pro-
vides for containment of hydrocarbon vapors by returning displaced
vapors from the receiving vessel back to the originating vessel.

[(41) Vapor combustor - A partially enclosed combustion
device, where thecombustion flamemay bepartially visible, but at no
time does the device operate with a fully visible flame. A vapor com-
bustor isused to destroy VOCsto thedestruction requirementsdefined
in theapplicableemission specificationsand control requirementssec-
tions of this chapter by smokeless combustion without extracting en-
ergy in theformof processheat or steam. Auxiliary fuel and/or aflame
air control damping system, which can operate at all times to control
the air/fuel mixture to the combustor’ s flamezone, may berequired to
ensure smokeless combustion during operation.]

(29) [(42)] Vapor control system or vapor recovery system
- Any control system which utilizes vapor collection equipment to route
VOC to a control device that reduces VOC emissions.

[(43) Vapor recovery system - Any control system which
utilizes vapor collection equipment to route VOC to a control device
that reduces VOC emissions.]

(30) [(44)] Vapor-tight - Not capable of allowing the pas-
sage of gases at the pressures encountered except where other accept-
able leak-tight conditions are prescribed in this chapter [the Regula-
tions].

(31) [(45)] Waxy, high pour point crude oil - A crude oil
with a pour point of 50 degrees Fahrenheit (10 degrees Celsius) or
higher as determined by the American Society for Testing and Materi-
als Standard D97-66, "Test for Pour Point of Petroleum Oils."
[Figure: 30 TAC §115.10(45)]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005638
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
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SUBCHAPTER B. GENERAL VOLATILE
ORGANIC COMPOUND SOURCES
DIVISION 2. VENT GAS CONTROL
30 TAC §§115.120, 115.122, 115.125 - 115.127, 115.129

STATUTORY AUTHORITY

The new section and amendments are proposed under the Texas
Health and Safety Code, Texas Clean Air Act (TCAA), §382.011,
concerning General Powers and Duties, which provides the com-
mission with the authority to establish the level of quality to be
maintained in the state’s air and the authority to control the qual-
ity of the state’s air; §382.017, concerning Rules, which provides
the commission with the authority to adopt rules consistent with
the policy and purposes of the TCAA; and §382.012, concerning
State Air Control Plan, which requires the commission to develop
plans for protection of the state’s air.

The proposed new section and amendments implement the
Texas Health and Safety Code, TCAA, §§382.011, 382.012,
and 382.017.

§115.120. Vent Gas Definitions.

The following words and terms, when used in this division, shall have
the following meanings, unless the context clearly indicates otherwise.
Additional definitions for terms used in this division are found in
§115.10 of this title (relating to Definitions), §101.1 of this title
(relating to Definitions), and §3.2 of this title (relating to Definitions).

(1) Bakery oven - An oven for baking bread or any other
yeast-leavened products.

(2) Synthetic Organic Chemical Manufacturing Industry
(SOCMI) batch distillation operation - A SOCMI noncontinuous
distil lation operation in which a discrete quantity or batch of liquid
feed is charged into a distillation unit and distil led at one time. After
the initial charging of the liquid feed, no additional liquid is added
during the distillation operation.

(3) Synthetic Organic Chemical Manufacturing Industry
(SOCMI) batch process - Any SOCMI noncontinuous reactor process
which is not characterized by steady-state conditions, and in which
reactants are not added and products are not removed simultaneously.

(4) Synthetic Organic Chemical Manufacturing Industry
(SOCMI) distillation operation - A SOCMI operation separating
one or more feed stream(s) into two or more exit streams, each exit
stream having component concentrations different from those in the
feed stream(s). The separation is achieved by the redistribution of
the components between the liquid and vapor-phase as they approach
equilibrium within the distillation unit.

(5) Synthetic Organic Chemical Manufacturing Industry
(SOCMI) distil lation unit - A SOCMI device or vessel in which
distil lation operations occur, including all associated internals (in-
cluding, but not limited to, trays and packing), accessories (including,
but not limited to, reboilers, condensers, vacuum pumps, and steam
jets), and recovery devices (such as absorbers, carbon adsorbers, and
condensers) which are capable of, and used for, recovering chemicals
for use, reuse, or sale.

(6) Synthetic Organic Chemical Manufacturing Industry
(SOCMI) reactor process - A SOCMI unit operation in which one
or more chemicals, or reactants other than air, are combined or
decomposed in such a way that their molecular structures are altered
and one or more new organic compounds are formed.

§115.122. Control Requirements.

(a) For all persons in the Beaumont/Port Arthur, Dallas/Fort
Worth, El Paso, and Houston/Galveston areas, the following control
requirements shall apply.[:]

(1) Any vent gas streams affected by §115.121(a)(1) of this
title (relating to Emission Specifications) must be controlled properly
with a control efficiency of at least 90% or to a volatile organic com-
pound (VOC) concentration of no more than 20 parts per million by
volume (ppmv) (on a dry basis corrected to 3.0% oxygen for combus-
tion devices):

(A) - (B) (No change.)

(C) by any other vapor control [recovery] system, as de-
fined in §115.10 of this title (relating to Definitions).

(2) Any vent gas streams affected by §115.121(a)(2) of this
title must be controlled properly with a control efficiency of at least
98% or to a VOC concentration of no more than 20 ppmv (on a dry
basis corrected to 3.0% oxygen for combustion devices):

(A) (No change.)

(B) by any other vapor control [recovery] system, as de-
fined in §115.10 of this title.

(3) For the Dallas/Fort Worth, El Paso, and Houston/Galve-
ston areas, VOC emissions from each bakery with a bakery oven vent
gas stream(s) affected by §115.121(a)(3) of this title shall be reduced
as follows.

(A) Each bakery in the Houston/Galveston area with a
total weight of VOC emitted from all bakery ovens on the property,
when uncontrolled, equal to or greater than 25 tons per calendar year
shall ensure that the overall emission reduction from the uncontrolled
VOC emission rate of the oven(s) will be[reducetotal VOC emissions
by] at least 80% [30% from the bakery’s 1990 baseline emissions in-
ventory] by December 31, 2001 [May 31, 1996].

(B) Each bakery in the Dallas/Fort Worth area with a
total weight of VOC emitted from all bakery ovens on the property,
when uncontrolled, equal to or greater than 50 tons per calendar year,
shall ensure that the overall emission reduction from the uncontrolled
VOC emission rate of the oven(s) will be[reducetotal VOC emissions
by] at least 80% [from thebakery’s1990 baselineemissionsinventory]
by December 31, 2000.

(C) Each bakery in the Dallas/Fort Worth area with a to-
tal weight of VOC emitted from all bakery ovens on the property, when
uncontrolled, equal to or greater than 25 tons per calendar year, but less
than 50 tons per calendar year, shall reduce total VOC emissions by at
least 30% from the bakery’s 1990 [baseline] emissions inventory in ac-
cordance with the schedule specified in §115.129(d) [§115.129(a)(4)]
of this title (relating to Counties and Compliance Schedules).

(D) Each bakery in the El Paso area with a total weight
of VOC emitted from all bakery ovens on the property, when uncon-
trolled, equal to or greater than 25 tons per calendar year shall reduce
total VOC emissions by at least 30% from the bakery’s 1990 [base-
line] emissions inventory in accordance with the schedule specified in
§115.129(e) [§115.129(a)(5)] of this title.

(E) (No change.)

(4) Any vent gas stream that becomes subject to the pro-
visions of paragraphs (1), (2), or (3) of this subsection by exceeding
provisions of §115.127(a) of this title (relating to Exemptions) shall
remain subject to the provisions of this subsection, even if through-
put or emissions later fall below the exemption limits unless and until
emissions are reduced to no more than the controlled emissions level
existing before implementation of the project by which throughput or
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emission rate was reduced to less than the applicable exemption limits
in §115.127(a) of this title;and:

(A) the project by which throughput or emission rate
was reduced is authorized by any permit or permit amendment or stan-
dard permit or permit by rule[standard exemption] required by Chapter
116 or Chapter 106 of this title (relating to Control of Air Pollution by
Permits for New Construction or Modification; and Permits by Rule
[Exemptionsfrom Permitting]). If a permit by rule [a standard exemp-
tion] is available for the project, compliance with this subsection must
be maintained for 30 days after the filing of documentation of compli-
ance with that permit by rule [standard exemption]; or

(B) if authorization by permit, permit amendment, stan-
dard permit, or permit by rule [standard exemption] is not required for
the project, the owner or [/] operator has given the executive director
30 days’ notice of the project in writing.

(b) For all persons in Nueces and Victoria Counties, any vent
gas streams affected by §115.121(b) of this title must be controlled
properly with a control efficiency of at least 90% or to a VOC con-
centration of no more than 20 ppmv (on a dry basis corrected to 3.0%
oxygen for combustion devices):

(1) - (2) (No change.)

(3) by any other vapor control [recovery] system, as de-
fined in §115.10 of this title.

(c) For all persons in Aransas, Bexar, Calhoun, Matagorda,
San Patricio, and Travis Counties, the following control requirements
shall apply. [:]

(1) Any vent gas streams affected by §115.121(c)(1) of this
title must be controlled properly:

(A) - (B) (No change.)

(C) by any other vapor control [recovery] system, as de-
fined in §115.10 of this title, with a control efficiency of at least 90%
or to a VOC concentration of no more than 20 ppmv (on a dry basis
corrected to 3.0% oxygen for combustion devices).

(2) Any vent gas streams affected by §115.121(c)(2) of this
title must be controlled properly:

(A) (No change.)

(B) by any other vapor control [recovery] system, as de-
fined in §115.10 of this title, with a control efficiency of at least 90%
or to a VOC concentration of no more than 20 ppmv (on a dry basis
corrected to 3.0% oxygen for combustion devices).

(3) Any vent gas streams affected by §115.121(c)(3) of this
title must be controlled properly:

(A) (No change.)

(B) by any other vapor control [recovery] system, as de-
fined in §115.10 of this title, with a control efficiency of at least 90%
or to a VOC concentration of no more than 20 ppmv (on a dry basis
corrected to 3.0% oxygen for combustion devices).

(4) Any vent gas streams affected by §115.121(c)(4) of this
title must be controlled properly:

(A) (No change.)

(B) by any other vapor control [recovery] system, as de-
fined in §115.10 of this title, with a control efficiency of at least 90%
or to a VOC concentration of no more than 20 ppmv (on a dry basis
corrected to 3.0% oxygen for combustion devices).

§115.125. Testing Requirements.

[(a)] Compliance with the emission specifications, vapor con-
trol system efficiency, and certain control requirements and exemp-
tion criteria of §§115.121 - 115.123 and 115.127 of this title (relating
to Emission Specifications; Control Requirements; Alternate Control
Requirements; and Exemptions) [For the Beaumont/Port Arthur, Dal-
las/Fort Worth, El Paso, andHouston/Galvestonareas, compliancewith
§115.121(a) of this title (relating to Emission Specifications)] shall be
determined by applying oneor moreof the following test methods and
procedures, as appropriate.[:]

(1) Flow rate. Test Methods 1-4 (40 Code of Federal Reg-
ulations (CFR) 60, Appendix A) are used for determining flow rates,
as necessary.

(2) Concentration of volatile organic compounds (VOC).

(A) Test Method 18 (40 CFR 60, Appendix A) is used
for determining gaseous organic compound emissions by gas chro-
matography.

(B) Test Method 25 (40 CFR 60, Appendix A) is used
for determining total gaseousnonmethaneorganic emissionsascarbon.

(C) Test Methods 25A or 25B (40 CFR 60, Appendix
A) areused for determining total gaseousorganic concentrations using
flame ionization or nondispersive infrared analysis.

(3) Performancerequirementsfor flaresand vapor combus-
tors.

(A) [(1)] For flares, Test Method 22 (40 CFR [Code
of Federal Regulations] 60, Appendix A) is used for visual determina-
tion of fugitive emissions from material sources and smoke emissions.
[f rom flares;]

(B) [(2)] For flares, additional test method requirements
are [for flares] described in 40 CFR [Code of Federal Regulations]
60.18(f). [;]

(C) For flares in the Beaumont/Port Arthur, Dallas/Fort
Worth, and Houston/Galveston areas, the performance test require-
ments of 40 CFR 60.18(b) shall apply.

(D) For vapor combustors, the owner or operator may
consider the unit to be a flare and meet the performance test require-
mentsof 40 CFR 60.18(b) rather than theproceduresof paragraphs(1)
and (2) of this section.

(E) Compliance with the requirements of 40 CFR
60.18(b) will be considered to demonstrate compliance with the emis-
sion specifications and control efficiency requirements of §115.121
and §115.122 of this title.

[(3) Test Methods1-4 (40 Codeof Federal Regulations60,
Appendix A) for determining flow rate, as necessary;]

[(4) Test Method 18 (40 Code of Federal Regulations 60,
Appendix A) for determining gaseousorganic compound emissionsby
gas chromatography;]

[(5) Test Method 25 (40 Code of Federal Regulations 60,
Appendix A) for determining total gaseousnonmethaneorganic emis-
sions as carbon;]

[(6) Test Methods 25A or 25B (40 Code of Federal Regu-
lations60, Appendix A) for determining total gaseousorganic concen-
trationsusing flame ionization or nondispersive infrared analysis; or]

(4) [(7)] Minor modifications. Minor [minor] modifica-
tions to these test methods may be used, if approved by the executive
director.
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(5) Alternate test methods. Test methods other than those
specified in paragraphs(1) - (3) of thissection may beused if validated
by 40 CFR 63, Appendix A, Test Method 301 (effective December 29,
1992). For the purposes of this paragraph, substitute "executive direc-
tor" each place that Test Method 301 references "administrator."

[(b) For Nueces and Victoria Counties, compliance with
§115.121(b) of this titleshall be determined by applying the following
test methods, as appropriate:]

[(1) Test Method 22 (40 Code of Federal Regulations 60,
Appendix A) for visual determination of fugitive emissions from ma-
terial sources and smoke emissions from flares;]

[(2) additional test method requirements for flares de-
scribed in 40 Code of Federal Regulations 60.18(f);]

[(3) Test Methods1-4 (40 Codeof Federal Regulations60,
Appendix A) for determining flow rate, as necessary;]

[(4) Test Method 18 (40 Code of Federal Regulations 60,
Appendix A) for determining gaseousorganic compound emissionsby
gas chromatography;]

[(5) Test Method 25 (40 Code of Federal Regulations 60,
Appendix A) for determining total gaseousnonmethane organic emis-
sions as carbon;]

[(6) Test Methods 25A or 25B (40 Code of Federal Regu-
lations60, Appendix A) for determining total gaseousorganic concen-
trationsusing flame ionization or nondispersive infrared analysis; or]

[(7) minor modificationsto thesetest methodsapproved by
the executive director.]

§115.126. Monitoring and Recordkeeping Requirements.

[(a)] The [For the Beaumont/Port Arthur, Dallas/Fort Worth,
El Paso, and Houston/ Galveston areas, the] owner or operator of any
facility which emits volatile organic compounds (VOC) through a sta-
tionary vent inAransas, Bexar, Calhoun, Matagorda, Nueces, San Patri-
cio, Travis, and VictoriaCountiesor in theBeaumont/Port Arthur, Dal-
las/Fort Worth, El Paso, and Houston/Galveston areas shall maintain
thefollowing information [records] at the facility for at least two years.
The owner or operator [and] shall make the information [such records]
available upon request to representatives of the executive director, EPA,
or any local air pollution control agency having jurisdiction in the area
[upon request]. [These records shall include, but not be limited to, the
following.]

(1) Vapor control systems. For vapor control systems used
to control emissions in Victoria County and in the Beaumont/Port
Arthur, Dallas/Fort Worth, El Paso, and Houston/Galveston areas
from vents subject to [Records for each vent required to satisfy] the
provisions of §115.121 [§115.121(a)(1)-(3)] of this title (relating
to Emission Specifications) ,records of appropriate parameters to
demonstrate compliance, [shall be sufficient to demonstrate theproper
functioning of applicable control equipment to design specifications,]
including:

(A) continuous monitoring and recording of :

(i) the exhaust gas temperature immediately down-
stream of a direct-flame incinerator;

(ii) [(B)] [continuous monitoring of] the inlet and
outlet gas temperatures [upstream and downstream] of a catalytic in-
cinerator or chiller;

(iii) [(C)] [continuous monitoring of] the exhaust
gas VOC concentration of any carbon adsorption system, as defined
in §101.1 of this title (relating to Definitions); and

(iv) the exhaust gas temperature immediately down-
stream of a vapor combustor. Alternatively, the owner or operator of a
vapor combustor may consider the unit to be a flare and meet the re-
quirementsspecified in 40 Codeof Federal Regulations(CFR) 60.18(b)
and Chapter 111 of this title (relating to Control of Air Pollution from
Visible Emissions and Particulate Matter) for flares;

(B) in the Beaumont/Port Arthur, Dallas/Fort Worth,
and Houston/Galveston areas, the requirements specified in 40 CFR
60.18(b) and Chapter 111 of this title for flares; and

(C) for vapor control systemsother than thosespecified
in subparagraphs (A) and (B) of this paragraph, records of appropriate
operating parameters.

(2)[(D)] Test results. A record of the results of any testing
[of any vent] conducted [at an affected facility] in accordance with [the
provisionsspecified in] §115.125 [§115.125(a)] of this title (relating to
Testing Requirements).

(3) [(2)] Records for exempted vents. Records for each
vent exempted from control requirements in accordance with §115.127
[§115.127(a)] of this title (relating to Exemptions) shall be sufficient to
demonstrate compliance with applicable exemption limits, including:

(A) the pounds of ethylene emitted per 1,000 pounds of
low-density polyethylene produced;

(B) the combined weight of VOC of each vent gas
stream on a daily basis; and

(C) the concentration [true partial pressure] of VOC in
each vent gas stream on a daily basis.[; and]

[(D) the results of any testing of any vent conducted at
an affected facility in accordance with the provisions specified in this
section.]

(4) [(3)] A lternative records for exempted vents. As an al-
ternative to the requirements of paragraph (3) [(2)] of this section [sub-
section], records for each vent exempted from control requirements in
accordance with §115.127 [§115.127(a)] of this title and having a VOC
emission rate or concentration less than 50% of the applicable exemp-
tion limits at maximum actual operating conditions shall be sufficient
to demonstrate continuous compliance with the applicable exemption
limit. These records shall include complete information from either
test results or appropriate calculations which clearly documents that
the emission characteristics at maximum actual operating conditions
are less than 50% of the applicable exemption limits. This documen-
tation shall include the operating parameter levels that occurred during
any testing, and the maximum levels feasible for the process.

(5) [(4)] Bakeries. For bakeries subject to [affected by]
§115.122(a)(3)(A) - (B) of this title (relating to Control Requirements),
the following additional requirements apply.

(A) The owner or operator of each bakery in the Hous-
ton/Galveston area with atotal weight of VOC emitted from all bakery
ovens on the property, when uncontrolled, equal to or greater than 25
tons per calendar year, shall submit a control plan no later than March
31, 2001, to the executive director, the appropriate regional office, and
any local air pollution control program with jurisdiction. Theplan shall
demonstrate that the overall emission reduction from the uncontrolled
VOC emission rateof theoven(s) will beat least 80% by December 31,
2001. At aminimum, the control plan shall include the emission point
number (EPN) andthefacility identificationnumber (FIN) of each bak-
ery oven and any associated control device, a plot plan showing the lo-
cation, EPN, and FIN of each bakery oven and any associated control
device, and the2000 VOC emission rates(consistent with thebakery’s
2000 emissions inventory). The projected 2002 VOC emission rates
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shall be calculated in a manner consistent with the 2000 emissions in-
ventory.

[(A) The owner or operator of each bakery in the Dal-
las/Fort Worth area with a total weight of VOC emitted from all bak-
ery ovens on the property, when uncontrolled, equal to or greater than
50 tons per calendar year, shall submit an initial control plan no later
than March 31, 2000, to theexecutivedirector, theappropriateregional
office, and any local air pollution control program with jurisdiction
which demonstrates that the overall reduction of VOC emissions from
the bakery’s 1990 baseline emissions inventory will be at least 80%
by December 31, 2000. At a minimum, the control plan shall include
the emission point number (EPN) and the facility identification num-
ber (FIN) of each bakery oven and any associated control device, aplot
plan showing the location, EPN, and FIN of each bakery oven and any
associated control device, and the 1990 VOC emission rates (consis-
tent with the bakery’s 1990 emissions inventory). The projected 2000
VOC emission ratesshall becalculated in amanner consistent with the
1990 emissions inventory.]

[(B) In order to document continued compliance with
§115.122(a)(3) of this title, theowner or operator of each bakery spec-
ified in clauses (i) and (ii) of this subparagraph shall submit an an-
nual report no later than March 31 of each year to the executive direc-
tor, the appropriate regional office, and any local air pollution control
program with jurisdiction which demonstrates the overall reduction of
VOC emissions from the bakery’s 1990 baseline emissions inventory
during thepreceding calendar year. At aminimum, the report shall in-
cludetheEPN and FIN of each bakery oven and any associated control
device, aplot plan showing the location, EPN, and FIN of each bakery
oven and any associated control device, and the VOC emission rates.
Theemission rates for theproceeding calendar year shall becalculated
in a manner consistent with the 1990 emissions inventory.]

[ (i) The owner or operator of each bakery in the
Houston/Galveston area with VOC emissions, when uncontrolled,
equal to or greater than 25 tons per calendar year, shall submit an
annual report which demonstrates that the overall reduction of VOC
emissionsfrom thebakery’s1990 baselineemissions inventory during
the preceding calendar year is at least 30% after May 31, 1996.]

[ (ii) Beginning in 2002, the owner or operator of
each bakery in the Dallas/Fort Worth area with VOC emissions, when
uncontrolled, equal to or greater than 50 tons per calendar year, shall
submit an annual report which demonstrates that the overall reduction
of VOC emissions from the bakery’s 1990 baseline emissions inven-
tory during thepreceding calendar year isat least 80% after December
31, 2000.]

(B) [(C)] All representations in [initial] control plans
[and annual reports] become enforceable conditions. It shall be un-
lawful for any person to vary from such representations if the variation
will cause a change in the identity of the specific emission sources be-
ing controlled or the method of control of emissions unless the owner
or operator of the bakery submits a revised control plan to the execu-
tive director, the appropriate regional office, and any local air pollution
control program with jurisdiction within 30 days of the change. All
control plans [and reports] shall include documentation that the over-
all emission reduction from the uncontrolled VOC emission rateof the
bakery’s oven(s) [of VOC emissions from the bakery’s 1990 baseline
emissions inventory] continues to be at least the specified percentage
reduction [30%]. The emission rates shall be calculated in a manner
consistent with the most recent [1990] emissions inventory.

(6) [(5)] Bakeries (contingency measures). For bakeries
subject to [affected by] §115.122(a)(3)(C) and (D) of this title, the fol-
lowing additional requirements apply.

(A) No later than six months after the commission pub-
lishes notification in theTexas Registeras specified in §115.129(d) or
(e) [§115.129(a)(4)] of this title (relating to Counties and Compliance
Schedules), the owner or operator of each bakery shall submit an ini-
tial control plan to the executive director, the appropriate regional of-
fice, and any local air pollution control program with jurisdiction which
demonstrates that the overall reduction of VOC emissions from the bak-
ery’s 1990 [baseline] emissions inventory will be at least 30%. At a
minimum, the control plan shall include the EPN and the FIN of each
bakery oven and any associated control device, a plot plan showing the
location, EPN, and FIN of each bakery oven and any associated control
device, and the 1990 VOC emission rates (consistent with the bakery’s
1990 emissions inventory). The projected VOC emission rates shall be
calculated in a manner consistent with the 1990 emissions inventory.

(B) In order to document continued compliance with
§115.122(a)(3) of this title, the owner or operator of each bakery shall
submit an annual report no later than March 31 of each year to the ex-
ecutive director, the appropriate regional office, and any local air pol-
lution control program with jurisdiction which demonstrates that the
overall reduction of VOC emissions from the bakery’s 1990 [baseline]
emissions inventory during the preceding calendar year is at least 30%.
At a minimum, the report shall include the EPN and FIN of each bakery
oven and any associated control device, a plot plan showing the loca-
tion, EPN, and FIN of each bakery oven and any associated control
device, and the VOC emission rates. The emission rates for the pro-
ceeding calendar year shall be calculated in a manner consistent with
the 1990 emissions inventory.

(C) All representations in [initial] control plans and an-
nual reports become enforceable conditions. It shall be unlawful for
any person to vary from such representations if the variation will cause
a change in the identity of the specific emission sources being con-
trolled or the method of control of emissions unless the owner or opera-
tor of the bakery submits a revised control plan to the executive director,
the appropriate regional office, and any local air pollution control pro-
gram with jurisdiction within 30 days of the change. All control plans
and reports shall include documentation that the overall reduction of
VOC emissions from the bakery’s 1990 [baseline] emissions inventory
continues to be at least 30%. The emission rates shall be calculated in
a manner consistent with the 1990 emissions inventory.

(7) [(6)] Additional flare requirements. The owner or
operator of a facility that uses a flare to meet the requirements of
§115.122(a)(2) of this title shall install, calibrate, maintain, and
operate according to the manufacturer’s specifications, a heat-sensing
device, such as an ultraviolet beam sensor or thermocouple, at the
pilot light to indicate continuous presence of a flame.

[(b) For Victoria County, theowner or operator of any facility
which emits VOC through a stationary vent shall maintain records at
thefacility for at least two yearsand shall makesuch records available
to representativesof theexecutive director, EPA, or any local air pollu-
tion control agency having jurisdiction in theareaupon request. These
records shall include, but not be limited to, the following.]

[(1) Recordsfor eachvent requiredtosatisfy theprovisions
of §115.121(b) of thistitleshall besufficient to demonstrate theproper
functioning of applicable control equipment to design specifications,
including:]

[(A) continuous monitoring of the exhaust gas temper-
ature immediately downstream of a direct-flame incinerator;]

[(B) continuous monitoring of temperatures upstream
and downstream of a catalytic incinerator or chiller;]
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[(C) continuous monitoring of the exhaust gas VOC
concentration of any carbon adsorption system, as defined in §101.1
of this title;]

[(D) the results of any testing of any vent conducted
at an affected facility in accordance with the provisions specified in
§115.125(b) of this title.]

[(2) Records for each vent exempted from control require-
ments in accordancewith §115.127(b) of this titleshall besufficient to
demonstrate compliance with applicable exemption limits, including:]

[(A) the pounds of ethylene emitted per 1,000 pounds
of low-density polyethylene produced;]

[(B) the combined weight of VOC of each vent gas
stream on a daily basis;]

[(C) the true partial pressure of VOC in each vent gas
stream on a daily basis; and]

[(D) the results of any testing of any vent conducted at
an affected facility in accordance with the provisions specified in this
section.]

[(3) As an alternative to the requirements of paragraph (2)
of thissubsection, recordsfor eachvent exempted fromcontrol require-
ments in accordance with §115.127(b) of this title and having a VOC
emission rate or concentration less than 50% of the applicable exemp-
tion limits at maximum actual operating conditions shall be sufficient
to demonstrate continuous compliance with the applicable exemption
limit. These records shall include complete information from either
test results or appropriate calculations which clearly documents that
the emission characteristics at maximum actual operating conditions
are less than 50% of the applicable exemption limits. This documen-
tation shall includetheoperating parameter levels that occurred during
any testing, and the maximum levels feasible for the process.]

§115.127. Exemptions.
(a) For all persons in the Beaumont/Port Arthur, Dallas/Fort

Worth, El Paso, and Houston/Galveston areas, the following exemp-
tions apply.

(1) (No change.)

(2) The following vent gas streams are exempt from the
requirements of §115.121(a)(1) of this title:

(A) (No change.)

(B) a vent gas stream specified in §115.121(a)(1) of this
title with a concentration of VOC less than 612 partsper million by vol-
ume (ppmv) [0.009 pounds per square inch absolute (psia) true partial
pressure (612 parts per million (ppm))];

(C) until April 15, 2001, for facilities which have been
assigned the code number 26 as described in the document Standard
Industrial Classification (SIC) Manual, 1972, as amended by the 1977
Supplement, a vent gas stream specified in §115.121(a)(1) of this title
with a concentration of VOC less than 30,000 ppmv [0.44 psia true
partial pressure (30,000 ppm)];

(D) - (E) (No change.)

(3) The following vent gas streams are exempt from the
requirements of §115.121(a)(2)(B) - (E) of this title:

(A) (No change.)

(B) a vent gas stream from any air oxidation synthetic
organic chemical manufacturing process with a concentration of VOC
less than 612 ppmv [0.009 pounds psia true partial pressure (612
ppm))]; and

(C) a vent gas stream from any liquid phase polypropy-
lene manufacturing process, any liquid phase slurry high-density poly-
ethylene manufacturing process, and any continuous polystyrene man-
ufacturing process with a concentration of VOC less than 408 ppmv
[0.006 psia true partial pressure (408 ppm)].

(4) For synthetic organic chemical manufacturing industry
(SOCMI) reactor processes and distillation operations:

(A) - (B) (No change.)

(C) Any reactor process or distillation operation vent
gas stream with a flow rate less than 0.011 standard cubic meters per
minute or a VOC concentration less than 500 ppmv [parts per million
by volume] is exempt from the requirements of §115.121(a)(2)(A) of
this title.

(D) - (E) (No change.)

(5) - (7) (No change.)

(8) Asan alternativeto complying with therequirementsof
this division (relating to Vent Gas Control) (or, in the case of bakeries,
asan alternative to complying with the requirements of §115.121(a)(1)
and §115.122(a)(1) of thistitle) for asourcethat isaddressed by aChap-
ter 115 contingency rule (i.e., one in which Chapter 115 requirements
are triggered for that source by the commission publishing notification
in the Texas Register that implementation of the contingency rule is
necessary), the owner or operator of that source may instead choose
to comply with the requirements of the contingency rule as though the
contingency rule already had been implemented for that source. The
owner or operator of each sourcechoosing thisoptionshall submit writ-
ten notification to theexecutivedirector and any local air pollution con-
trol program with jurisdiction. When the executive director and the lo-
cal program (if any) receive such notification, the source will then be
considered subject to the contingency rule as though the contingency
rule already had been implemented for that source.

(b) For all persons in Nueces and Victoria Counties, the fol-
lowing exemptions apply.

(1) (No change.)

(2) The following vent gas streams are exempt from the
requirements of §115.121(b) of this title:

(A) (No change.)

(B) a vent gas stream with a concentration of the VOC
or classes of compounds specified in §115.121(b)(2) and (3) of this title
less than 30,000 ppmv [0.44 psia true partial pressure (30,000 ppm)].

(3) - (4) (No change.)

(c) For all persons in Aransas, Bexar, Calhoun, Matagorda,
San Patricio, and Travis Counties, the following exemptions apply.

(1) The following vent gas streams are exempt from the
requirements of §115.121(c)(1) of this title:

(A) - (B) (No change.)

(C) a vent gas stream having a concentration of the VOC
specified in §115.121(c)(1)(B) and (C) of this title less than 30,000
ppmv [0.44 psia true partial pressure (30,000 ppm)].

(2) - (4) (No change.)

§115.129. Counties and Compliance Schedules.

(a) The owner or operator of each vent gas stream in Aransas,
Bexar, Brazoria, Calhoun, Chambers, Collin, Dallas, Denton, El Paso,
Fort Bend, Galveston, Hardin, Harris, Jefferson, Liberty, Matagorda,
Montgomery, Nueces, Orange, San Patricio, Tarrant, Travis, Victoria,
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and Waller Countiesshall continue to comply with thisdivision (relat-
ing toVent GasControl) asrequired by §115.930of thistitle(relatingto
ComplianceDates). [All affectedpersonsin theBeaumont/Port Arthur,
Dallas/Fort Worth, El Paso, and Houston/Galveston areas shall be in
compliancewith this undesignated head (relating to Vent GasControl)
in accordance with the following schedules:]

[(1) All affected synthetic organic chemical manufacturing
industry reactor process or distil lation operations in Brazoria, Cham-
bers, Collin, Dallas, Denton, El Paso, Fort Bend, Galveston, Hardin,
Harris, Jefferson, Liberty, Montgomery, Orange, Tarrant, and Waller
Counties shall be in compliance with §115.121(a)(2)(A) of this title
(relating to Emission Specifications) assoon aspracticable, but no later
than November 15, 1996.]

(b) [(2)] The owner or operator of each bakery [A ll affected
bakeries] in Brazoria, Chambers, Fort Bend, Galveston, Harris,
Liberty, Montgomery, and Waller Counties shall comply [be in
compliance] with §§115.121(a)(3), 115.122(a)(3), and 115.126(5)
[115.126(a)(4), and 115.127(a)(5)] of this title (relating to Emission
Specifications; Control Requirements; and Monitoring and Record-
keeping Requirements [;and Exemptions]) as soon as practicable, but
no later than December 31, 2001 [May 31, 1996].

(c) [(3)] The owner or operator of each bakery [All bakeries]
in Collin, Dallas, Denton, and Tarrant Counties subject to [affected by]
§115.122(a)(3)(B) of this title shall comply [be in compliance] with
§§115.121(a)(3), 115.122(a)(3), and 115.126(5) [115.126(a)(4), and
115.127(a)(5)] of this title as soon as practicable, but no later than De-
cember 31, 2000 [May 31, 1996].

(d) [(4)] The owner or operator of each bakery [All bakeries]
in Collin, Dallas, Denton, and Tarrant Counties subject to [affected by]
§115.122(a)(3)(C) of this title shall comply [be in compliance] with
§§115.121(a)(3), 115.122(a)(3)(C), and 115.126(6) [115.126(a)(5),
and 115.127(a)(5)] of this title as soon as practicable, but no later
than one year, after the commission publishes notification in theTexas
Registerof its determination that this contingency rule is necessary as
a result of failure to attain the national ambient air quality standard
(NAAQS) for ozone by the attainment deadline or failure to demon-
strate reasonable further progress as set forth in the FCAA [1990
Amendments to the Federal Clean Air Act (FCAA)], §172(c)(9).

(e) [(5)] The owner or operator of each bakery [All bakeries]
in El Paso County subject to [affected by] §115.122(a)(3)(D) of
this title shall comply [be in compliance] with §§115.121(a)(3),
115.122(a)(3)(D), and 115.126(6) [115.126(a)(5), and 115.127(a)(5)]
of this title as soon as practicable, but no later than one year, after
the commission publishes notification in theTexas Registerof its
determination that this contingency rule is necessary as a result of
failure to attain the NAAQS for ozone by the attainment deadline or
failure to demonstrate reasonable further progress as set forth in [the
1990 Amendments to] the FCAA, §172(c)(9).

(f) The owner or operator of each flare in Brazoria, Cham-
bers, Collin, Dallas, Denton, Fort Bend, Galveston, Hardin, Harris,
Jefferson, Liberty, Montgomery, Orange, Tarrant, and Waller Coun-
ties which is used to comply with the requirements of §115.121
and/or §115.122 of this title shall comply with §115.125(3)(C) and
§115.126(1)(B) of this title (relating to Testing Requirements; and
Monitoring and Recordkeeping Requirements) as soon as practicable,
but no later than December 31, 2001.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005637
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
DIVISION 6. BATCH PROCESSES
30 TAC §§115.161, 115.162, 115.164 - 115.167, 115.169

STATUTORY AUTHORITY

The amendments are proposed under the Texas Health and
Safety Code, Texas Clean Air Act, (TCAA), §382.011, concern-
ing General Powers and Duties, which provides the commission
with the authority to establish the level of quality to be main-
tained in the state’s air and the authority to control the quality of
the state’s air; §382.017, concerning Rules, which provides the
commission with the authority to adopt rules consistent with the
policy and purposes of the TCAA; and §382.012, concerning
State Air Control Plan, which requires the commission to
develop plans for protection of the state’s air.

The amendments implement the Texas Health and Safety Code,
TCAA, §§382.011, 382.012, and 382.017.

§115.161. Applicability.
(a) The provisions of §§115.162 - 115.167 of this title (relating

to Control Requirements; Alternate Control Requirements; Determina-
tion of Emissions and Flow Rates; Approved Test Methods and Testing
Requirements; Monitoring and Recordkeeping Requirements; and Ex-
emptions) apply to vent gas streams at batch process operations in the
Beaumont/Port Arthur and Houston/Galveston areas [area], as defined
in §115.10 of this title (relating to Definitions), under the following
Standard Industrial Classification (SIC) codes:

(1) - (7) (No change.)

(b) (No change.)

§115.162. Control Requirements.
The owner or operator of each batch process operation in the Beau-
mont/Port Arthur and Houston/Galveston areas [area] shall comply
with the following control requirements.

(1) - (3) (No change.)

§115.164. Determination of Emissions and Flow Rates.
The owner or operator of each batch process operation in the Beau-
mont/Port Arthur and Houston/Galveston areas [area] shall determine
the mass emissions and flow rates as follows.

(1) - (2) (No change.)

§115.165. Approved Test Methods and Testing Requirements.
The owner or operator of each batch process operation in the Beau-
mont/Port Arthur and Houston/Galveston areas [area] shall comply
with the following.

(1) - (2) (No change.)

§115.166. Monitoring and Recordkeeping Requirements.
The owner or operator of each batch process operation in the Beau-
mont/Port Arthur and Houston/Galveston areas [area] shall maintain
the following information for at least two years at the plant, as defined
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by its air quality account number. The owner or operator shall make the
information available upon request to representatives of the executive
director, EPA, or any local air pollution control agency having jurisdic-
tion in the area:

(1) Vapor control systems. For vapor control systems used
to control emissions from batch process [volatile organic compounds
(VOC) transfer] operations, records of appropriate parameters to
demonstrate compliance, including:

(A) continuous monitoring and recording of:

(i) - (ii) (No change.)

(iii) for an absorber, either:

(I) (No change.)

(II) the concentration level of volatile organic
compounds (VOC) [VOC] exiting the recovery device based on a
detection principle such as infrared, photoionization, or thermal
conductivity;

(iv) - (vii) (No change.)

(B) - (C) (No change.)

(2) - (3) (No change.)

§115.167. Exemptions.

The following exemptions apply [in the Beaumont/Port Arthur area].

(1) Batch process operations at an account which has total
volatile organic compound (VOC) emissions (determined before con-
trol but after the last recovery device) of less than the following rates
[100 tonsper year] from all stationary emission sources included in the
account are exempt from the requirements of this division (relating to
Batch Processes), except for §115.161(b) of this title (relating to Ap-
plicability) : [.]

(A) 100tonsper year (tpy) in theBeaumont/Port Arthur
area; and

(B) 25 tpy in the Houston/Galveston area.

(2) The following are exempt from the requirements of this
division, except for §115.164 and §115.166(2) and (3) of this title (re-
lating to Determination of Emissions and Flow Rates; and Monitoring
and Recordkeeping Requirements):

(A) - (B) (No change.)

§115.169. Counties and Compliance Schedules.

(a) The owner or operator of each batch process operation in
Hardin, Jefferson, and Orange Counties shall be in compliance with
this division (relating to Batch Processes) as soon as practicable, but
no later than December 31, 2001. All batch process operations subject
to this division in Hardin, Jefferson, and Orange Counties shall con-
tinue to comply with the requirements of Division 2 of this subchapter
(relating to Vent Gas Control) until these batch process operations are
in compliance with the requirements of this division.

(b) The owner or operator of each batch process operation
in Brazoria, Chambers, Fort Bend, Galveston, Harris, Liberty, Mont-
gomery, and Waller Counties shall be in compliance with this division
(relating to Batch Processes) as soon as practicable, but no later than
December 31, 2002. All batch process operations subject to this
division in Brazoria, Chambers, Fort Bend, Galveston, Harris, Liberty,
Montgomery, and Waller Counties shall continue to comply with the
requirements of Division 2 of this subchapter (relating to Vent Gas
Control) until these batch process operations are in compliance with
the requirements of this division.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005636
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER C. VOLATILE ORGANIC
COMPOUND TRANSFER OPERATIONS
DIVISION 1. LOADING AND UNLOADING
OF VOLATILE ORGANIC COMPOUNDS
30 TAC §§115.211, 115.212, 115.216

STATUTORY AUTHORITY

The amendments are proposed under the Texas Health and
Safety Code, Texas Clean Air Act (TCAA), §382.011, concerning
General Powers and Duties, which provides the commission
with the authority to establish the level of quality to be main-
tained in the state’s air and the authority to control the quality of
the state’s air; §382.017, concerning Rules, which provides the
commission with the authority to adopt rules consistent with the
policy and purposes of the TCAA; and §382.012, concerning
State Air Control Plan, which requires the commission to
develop plans for protection of the state’s air.

The proposed amendments implement the Texas Health and
Safety Code, TCAA, §§382.011, 382.012, and 382.017.

§115.211. Emission Specifications.
The owner or operator of each gasoline terminal [and gasoline bulk
plant] in the covered attainment counties and in the Beaumont/Port
Arthur, Dallas/Fort Worth, El Paso, and Houston/Galveston areas, as
defined in §115.10 of this title (relating to Definitions), shall ensure
that volatile organic compound (VOC) emissions from the vapor con-
trol system vent at gasoline terminals do not exceed the following rates:

(1) - (2) (No change.)

§115.212. Control Requirements.
(a) The owner or operator of each volatile organic com-

pound (VOC) transfer operation, transport vessel, and marine vessel
in the Beaumont/Port Arthur, Dallas/Fort Worth, El Paso, and
Houston/Galveston areas shall comply with the following control
requirements.

(1) - (2) (No change.)

(3) Leak-free requirements. All land-based [loading and
unloading of] VOC transfer to or from transport vessels shall be con-
ducted such that:

(A) - (E) (No change.)

(4) - (7) (No change.)

(b) The owner or operator of each land-based VOC transfer
operation and transport vessel in the covered attainment counties shall
comply with the following control requirements.
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(1) - (2) (No change.)

(3) Leak-free requirements. All land-based [loading and
unloading of] VOC transfer to or from transport vessels shall be con-
ducted such that:

(A) - (E) (No change.)

(4) - (5) (No change.)

§115.216. Monitoring and Recordkeeping Requirements.

The owner or operator of each volatile organic compound (VOC)
loading or unloading operation in the covered attainment counties
or in the Beaumont/Port Arthur, Dallas/Fort Worth, El Paso, and
Houston/Galveston areas shall maintain the following information for
at least two years at the plant, as defined by its air quality account
number. The owner or operator shall make the information available
upon request to representatives of the executive director, EPA, or any
local air pollution control agency having jurisdiction in the area.

(1) - (2) (No change.)

(3) Land-based VOC transfer to or from transport vessels.

(A) A daily record of:

(i) the identification number of each tank-truck tank
for which annual leak testing is required under §115.214(a)(1)(C) or
(b)(1)(C) of this title (relating to Inspection Requirements);

(ii) (No change.)

(iii) the date of the last leak testing of each tank-
truck tank as required by §115.214(a)(1)(C) or (b)(1)(C) of this title
[(relating to Inspection Requirements)].

(B) - (E) (No change.)

(4) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005635
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
DIVISION 4. CONTROL OF VEHICLE
REFUELING EMISSIONS (STAGE II) AT
MOTOR VEHICLE FUEL DISPENSING
FACILITIES
30 TAC §115.240

STATUTORY AUTHORITY

The new section is proposed under the Texas Health and Safety
Code, Texas Clean Air Act (TCAA), §382.011, concerning Gen-
eral Powers and Duties, which provides the commission with the
authority to establish the level of quality to be maintained in the
state’s air and the authority to control the quality of the state’s

air; §382.017, concerning Rules, which provides the commis-
sion with the authority to adopt rules consistent with the policy
and purposes of the TCAA; and §382.012, concerning State Air
Control Plan, which requires the commission to develop plans
for protection of the state’s air.

The proposed new section implements the Texas Health and
Safety Code, TCAA, §§382.011, 382.012, and 382.017.

§115.240. Stage II Vapor Recovery Definitions.
The following words and terms, when used in this division, shall have
the following meanings, unless the context clearly indicatesotherwise.
Additional definitions for terms used in this division are found in
§115.10 of this title (relating to Definitions), §101.1 of this title
(relating to Definitions), and §3.2 of this title (relating to Definitions).

(1) Independent small business marketer of gasoline - A
person engaged in the marketing of gasoline who owns the dispensing
equipment at a motor vehicle fuel dispensing facility and receives at
least 50% of his annual income from the marketing of gasoline. A
person is not an independent small business marketer of gasoline if
such person:

(A) is a refiner; or

(B) controls (i.e., owns more than 50% of abusiness or
corporation’sstock), iscontrolled by, or isunder common control with,
a refiner; or

(C) is otherwise directly or indirectly affil iated with a
refiner or with aperson who controls, iscontrolled by, or isunder com-
mon control with a refiner (unless the sole affiliation is by means of a
supply contract or an agreement or contract to use a trademark, trade
name, service mark, or other identifying symbol or name owned by
such refiner or any such person).

(2) Owner or operator of a motor vehicle fuel dispensing
facility - Any person who owns, leases, operates, or controls the motor
vehicle fuel dispensing facility.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005634
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER E. SOLVENT-USING PROCESS
DIVISION 3. FLEXOGRAPHIC AND
ROTOGRAVURE PRINTING
30 TAC §115.430

STATUTORY AUTHORITY

The new section is proposed under the Texas Health and Safety
Code, Texas Clean Air Act (TCAA), §382.011, concerning Gen-
eral Powers and Duties, which provides the commission with the
authority to establish the level of quality to be maintained in the
state’s air and the authority to control the quality of the state’s
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air; §382.017, concerning Rules, which provides the commis-
sion with the authority to adopt rules consistent with the policy
and purposes of the TCAA; and §382.012, concerning State Air
Control Plan, which requires the commission to develop plans
for protection of the state’s air.

The proposed new section implements the Texas Health and
Safety Code, TCAA, §§382.011, 382.012, and 382.017.

§115.430. Flexographic and Rotogravure Printing Definitions.
The following words and terms, when used in this division, shall have
the following meanings, unless the context clearly indicates otherwise.
Additional definitions for terms used in this division are found in
§115.10 of this title (relating to Definitions), §101.1 of this title
(relating to Definitions), and §3.2 of this title (relating to Definitions).

(1) Flexographic printing process- A method of printing in
which the image areas are raised above the non-image areas, and the
image carrier is made of an elastomeric material.

(2) Packaging rotogravure printing - Any rotogravure
printing upon paper, paper board, metal foil, plastic film, or any other
substrate which is, in subsequent operations, formed into packaging
products or labels.

(3) Publication rotogravure printing - Any rotogravure
printing upon paper which is subsequently formed into books, maga-
zines, catalogues, brochures, directories, newspaper supplements, or
other types of printed materials.

(4) Rotogravure printing - The application of words, de-
signs, and/or pictures to any substrateby means of aroll printing tech-
nique which involves a recessed image area. The recessed area is
loaded with ink and pressed directly to thesubstrate for imagetransfer.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005633
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
DIVISION 4. OFFSET LITHOGRAPHIC
PRINTING
30 TAC §115.449

STATUTORY AUTHORITY

The amendment is proposed under the Texas Health and Safety
Code, Texas Clean Air Act (TCAA), §382.011, concerning Gen-
eral Powers and Duties, which provides the commission with the
authority to establish the level of quality to be maintained in the
state’s air and the authority to control the quality of the state’s
air; §382.017, concerning Rules, which provides the commis-
sion with the authority to adopt rules consistent with the policy
and purposes of the TCAA; and §382.012, concerning State Air
Control Plan, which requires the commission to develop plans
for protection of the state’s air.

The proposed amendment implements the Texas Health and
Safety Code, TCAA, §§382.011, 382.012, and 382.017.

§115.449. Counties and Compliance Schedules.

(a) - (c) (No change.)

(d) In Brazoria, Chambers, Fort Bend, Galveston, Harris, Lib-
erty, Montgomery, and Waller Counties, all offset lithographic print-
ing presses on a property which, when uncontrolled, emit a combined
weight of VOC equal to or greater than 25 tons per calendar year, shall
be in compliance with §§115.442, 115.443, 115.445, and 115.446 of
this title as soon as practicable, but no later than December 31, 2002.

(e) [(d)] In Brazoria, Chambers, Fort Bend, Galveston, Har-
ris, Liberty, Montgomery, and Waller Counties, all offset lithographic
printing presses on a property which, when uncontrolled, emit a com-
bined weight of VOC less than 25 tons per calendar year, shall be in
compliance with §§115.442, 115.443, 115.445, and 115.446 of this ti-
tle as soon as practicable, but no later than one year, after the commis-
sion publishes notification in theTexas Registerof its determination
that this contingency rule is necessary as a result of failure to attain the
NAAQS for ozone by the attainment deadline or failure to demonstrate
reasonable further progress as set forth in [the 1990 Amendments to]
the FCAA, §172(c)(9).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005632
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER J. ADMINISTRATIVE
PROVISIONS
DIVISION 4. EMISSIONS TRADING
30 TAC §115.950

The Texas Natural Resource Conservation Commission (com-
mission) proposes an amendment to §115.950, Emissions Trad-
ing. This amendment is also proposed as a revision to the Texas
state implementation plan (SIP).

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

Section 115.950 currently refers to 30 TAC §101.29, Emissions
Credit Banking and Trading, as a method of meeting emission
requirements of Chapter 115. In concurrent rulemaking,
§101.29 would be repealed and its requirements transferred
and amended in new Chapter 101, Subchapter H, Divisions
1 and 4. This rulemaking would amend §115.950 to cite the
correct cross-reference. The amended section would require
the user of credits to obtain additional emission reduction credits
or achieve lower actual emissions if new lower volatile organic
compound (VOC) emission specifications are established by
future amendments to this chapter.
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The commission solicits comment on additional flexibilities re-
lating to rule content and implementation which have not been
addressed in this or other concurrent rulemakings. These flexi-
bilities may be available for both mobile and stationary sources.
Additional flexibilities may also be achieved through innovative
and/or emerging technology which may become available in the
future. Additional sources of funds for incentive programs may
become available to substitute for some of the measures consid-
ered here.

SECTION BY SECTION DISCUSSION

Section 115.950 would be amended to change the title to "Use of
Emissions Credits for Compliance" from "Emissions Trading" to
more clearly reflect the language in §115.950, which discusses
how to use emission reduction credits for alternative compliance,
not how to trade emission reduction credits.

The proposed §115.950(a) removes the reference to §101.29
and corrects the reference to Chapter 101, Subchapter H, Divi-
sion 1, Emission Reduction Credit Banking and Trading, or Di-
vision 4, Discrete Emission Reduction Banking and Trading. In
addition, the amendment clarifies that emission reduction cred-
its (ERCs), mobile emission reduction credits (MERCs), discrete
emission reduction credit (DERCs), or mobile discrete emission
reduction credit (MDERCs) may be used to meet any of the re-
quirements of Chapter 115. The term "RC" refers to an ERC,
MERC, DERC, or MDERC.

The proposed §115.950(b) adds language requiring that own-
ers or operators using Chapter 101, Subchapter H, Division 1 or
Division 4 to meet the emission control requirements of Chap-
ter 115 must obtain additional RCs or reduce actual emissions
if any lower VOC emission specification is established by future
amendments to Chapter 115.

FISCAL NOTE: COST TO STATE AND LOCAL GOVERNMENT

John Davis, Technical Specialist with Strategic Planning and Ap-
propriations, has determined that for each year of the first five-
year period the proposed amendment is in effect, there will be no
fiscal implications for any unit of state and local government as a
result of administration or enforcement of the proposed amend-
ment.

The proposed amendment will achieve administrative consis-
tency with amendments to Chapter 101 proposed in concurrent
rulemaking by correcting a cross-reference, and repealing and
transferring requirements relating to Emission Credit Banking
and Trading.

The proposed amendment does not add regulatory require-
ments, but is being proposed to allow compliance flexibility
in meeting current or future VOC emission limitations. The
proposed amendment clarifies that ERCs, MERCs, DERCs,
or MDERCs may be used to meet any of the requirements for
meeting emission requirements. Additionally, the proposed
amendment adds language to describe how owners or oper-
ators using emission credit banking and trading to meet the
emission control requirements must obtain additional emission
credits or reduce actual emissions if any lower VOC emission
specification is established by future amendments.

PUBLIC BENEFIT AND COSTS

Mr. Davis also has determined that for each year of the first five
years the proposed amendment is in effect, the public benefit an-
ticipated as a result of implementing the amendment will be the

increased compliance with VOC emissions limitations through
increased rule flexibility.

There are no anticipated fiscal impacts to persons and
businesses as a result of implementation of the proposed
amendment, because the proposed action is administrative in
nature. The proposed amendment will correct a cross-reference
with Chapter 101, clarify the use of ERCs, MERCs, DERCs,
and MERCs, and will add language specifying that owners must
obtain additional emission credits or lower actual emissions
if stricter VOC requirements are implemented through future
amendments.

SMALL AND MICRO-BUSINESS ASSESSMENT

There will be no adverse fiscal implications for small or mi-
cro-businesses as a result of administration or enforcement
of the proposed amendment. The proposed action is admin-
istrative in nature. The proposed amendment will correct a
cross reference with Chapter 101, clarify the use of ERCs,
MERCs, DERCs, and MERCs, and will add language specifying
that owners must obtain additional emission credits or lower
actual emissions if stricter VOC requirements are implemented
through future amendments to Chapter 115.

DRAFT REGULATORY IMPACT ANALYSIS

The commission has reviewed the proposed rulemaking in light
of the regulatory analysis requirements of Texas Government
Code §2001.0225. The commission has determined that the
proposed amendment to Chapter 115 does not meet the defini-
tion of a "major environmental rule" as defined in Texas Govern-
ment Code, §2001.0225. "Major environmental rule" means a
rule, the specific intent of which, is to protect the environment or
reduce risks to human health from environmental exposure, and
that may adversely affect in a material way the economy, a sector
of the economy, productivity, competition, jobs, the environment,
or the public health and safety of the state or a sector of the state.
The commission is proposing the amendment to achieve admin-
istrative consistency with amendments to Chapter 101 proposed
in concurrent rulemaking. The proposed amendment to Chapter
115 does not add regulatory requirements, but is proposed to al-
low compliance flexibility in meeting current or future VOC emis-
sion limitations in Chapter 115. In addition, Texas Government
Code, §2001.0225, only applies to a major environmental rule,
the result of which is to: 1.) exceed a standard set by federal law,
unless the rule is specifically required by state law; 2.) exceed an
express requirement of state law, unless the rule is specifically
required by federal law; 3.) exceed a requirement of a delega-
tion agreement or contract between the state and an agency or
representative of the federal government to implement a state
and federal program; or 4.) adopt a rule solely under the general
powers of the agency instead of under a specific state law. This
rulemaking is not subject to the regulatory analysis provisions of
§2001.0225(b), because the proposed rule does not meet any
of the four applicability requirements. Specifically, the emission
banking and trading requirements within this proposal were de-
veloped in order to meet the ozone NAAQS set by the EPA under
the Federal Clean Air Act (FCAA), §7409, and therefore meet a
federal requirement. States are primarily responsible for ensur-
ing attainment and maintenance of NAAQS once EPA has es-
tablished those standards. Under the FCAA, §7410 and related
provisions, states must submit, for EPA approval, SIPs that pro-
vide for the attainment and maintenance of NAAQS through a
control program directed to sources of the pollutants involved.
This proposal is not an express requirement of state law, but
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was developed specifically in order to meet the air quality stan-
dards established under federal law as NAAQS, as authorized
under the TCAA, §382.012 (concerning State Air Control Plan).
This proposal is intended to help bring the HGA ozone nonattain-
ment area into compliance. The proposed amendments do not
exceed a standard set by federal law, exceed an express require-
ment of state law unless specifically required by federal law, nor
exceed a requirement of a delegation agreement. The proposed
amendments were not developed solely under the general pow-
ers of the agency, but were specifically developed to meet the
air quality standards established under federal law as NAAQS.
The commission invites public comment on the draft regulatory
impact analysis.

TAKINGS IMPACT ASSESSMENT

The commission has completed a takings impact assessment
for the proposed rule. The following is a summary of that
assessment. The commission is proposing the amendment to
achieve administrative consistency with amendments to Chapter
101 proposed in concurrent rulemaking. The proposed amend-
ment to Chapter 115 does not add regulatory requirements, but
is proposed to allow compliance flexibility in meeting current or
future VOC emission limitations in Chapter 115. The proposed
amendment does not affect private real property in a manner
which restricts or limits an owner’s right to the property that
would otherwise exist in the absence of a governmental action.
Consequently, the proposed section does not meet the definition
of a takings under Texas Government Code, §2007.002(5).

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW

The commission has determined the proposed rulemaking re-
lates to an action or actions subject to the Texas Coastal Man-
agement Program (CMP) in accordance with the Coastal Co-
ordination Act of 1991, as amended (Texas Natural Resources
Code, §§33.201 et seq.), and the commission’s rules in 30 TAC
Chapter 281, Subchapter B, concerning Consistency with the
Texas Coastal Management Program. As required by 30 TAC
§281.45(a)(3) and 31 TAC §505.11(b)(2) relating to actions and
rules subject to the CMP, commission rules governing air pol-
lutant emissions must be consistent with the applicable goals
and policies of the CMP. The commission has reviewed this ac-
tion for consistency with the CMP goals and policies in accor-
dance with the regulations of the Coastal Coordination Council,
and has determined that the proposed rule is consistent with the
applicable CMP goal expressed in 31 TAC §501.12(1) of pro-
tecting and preserving the quality and values of coastal natural
resource areas, and the policy in 31 TAC §501.14(q), which re-
quires that the commission protect air quality in coastal areas.
The proposed amendment to Chapter 115 does not add regula-
tory requirements, but is proposed to allow compliance flexibility
in meeting current or future VOC emission limitations in Chapter
115. Interested persons may submit comments on the consis-
tency of the proposed rule with the CMP during the public com-
ment period.

EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING
PERMIT PROGRAM

Sources that currently have §115.590 listed in their federal op-
erating permit would not be required to amend the permit in re-
sponse to this amendment. However those sources that wish to
use RCs to comply with this chapter must revise their operating

permit, consistent with the process in 30 TAC Chapter 122, to in-
clude the revised §115.590 requirements for each emission unit
affected by §115.590 at their site.

ANNOUNCEMENT OF HEARINGS

The commission will hold public hearings on this proposal at the
following times and locations: September 18, 2000, 10:00 a.m.,
Lone Star Convention Center, 9055 Airport Road (FM 1484),
Conroe; September 18, 2000, 7:00 p.m., Lake Jackson Civic
Center, 333 Highway 332 East, Lake Jackson; September 19,
2000, 10:00 a.m. and 7:00 p.m., George Brown Convention
Center, 1001 Avenida de Las Americas, Houston; September
20, 2000, 9:00 a.m., VFW Hall, 6202 George Bush Drive, Katy;
September 20, 2000, 6:00 p.m., East Harris County Community
Center, 7340 Spencer, Pasadena; September 21, 2000, 10:00
a.m., Southeast Texas Regional Airport Media Room, 6000 Air-
line Drive, Beaumont; September 21, 2000, 2:00 p.m., Amar-
illo City Commission Chambers, City Hall, 509 East 7th Avenue,
Amarillo; September 21, 2000, 6:00 p.m., Charles T. Doyle Con-
vention Center, 21st Street at Phoenix Lane, Texas City; Septem-
ber 22, 2000, 10:00 a.m., Dayton High School, 2nd Floor Lec-
ture Room, 3200 North Cleveland Street, Dayton; September 22,
2000, 11:00 a.m., El Paso City Council Chambers, 2 Civic Cen-
ter Plaza, 2nd Floor, El Paso; September 22, 2000, 2:00 p.m.,
North Central Texas Council of Governments, 2nd Floor Board
Room, 616 Six Flags Drive, Suite 200, Arlington; and Septem-
ber 25, 2000, 10:00 a.m., Texas Natural Resource Conservation
Commission, 12100 North I-35, Building E, Room 201S, Austin.
The hearings are structured for the receipt of oral or written com-
ments by interested persons. Registration will begin one hour
prior to each hearing. Individuals may present oral statements
when called upon in order of registration. A four-minute time limit
will be established at each hearing to assure that enough time is
allowed for every interested person to speak. Open discussion
will not occur during each hearing; however, agency staff mem-
bers will be available to discuss the proposal one hour before
each hearing, and will answer questions before and after each
hearing.

Persons with disabilities who have special communication or
other accommodation needs, who are planning to attend the
hearings, should contact the Office of Environmental Policy,
Analysis, and Assessment at (512) 239-4900. Requests should
be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Written comments may be submitted to Heather Evans, Office of
Environmental Policy, Analysis, and Assessment, MC 206, P.O.
Box 13087, Austin, Texas 78711-3087, faxed to (512) 239-4808,
or emailed to siprules@tnrcc.state.tx.us. All comments should
reference Rule Log Number 1998-089-101-AI. Comments must
be received by 5:00 p.m., September 25, 2000. For further infor-
mation, please contact Matthew R. Baker at (512) 239-1091 or
Beecher Cameron at (512) 239-1495.

STATUTORY AUTHORITY

The amendment is proposed under the Texas Health and Safety
Code, TCAA, §382.011, which authorizes the commission to
control the quality of the state’s air; §382.012, which authorizes
the commission to develop a plan for control of the state’s air;
§382.017, which provides the commission the authority to adopt
rules consistent with the policy and purposes of the TCAA, and
42 United States Code, §7410(a)(2)(A), which requires SIPs to
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include enforceable emission limitations and other control mea-
sures or techniques, including economic incentives such as fees,
marketable permits, and auction of emission rights.

The proposed amendment implements TCAA, §382.002, relat-
ing to Policy and Purpose; §382.011, relating to General Powers
and Duties; and §382.012, relating to State Air Control Plan.

§115.950. Use of Emissions Credits for Compliance [Emissions
Trading].

(a) An owner or operator may meet the emission control re-
quirements of this chapter, in whole or in part, by obtaining emission
reduction credits (ERCs), mobileemission reduction credits (MERCs),
[or] discrete emission reduction credits (DERCs), or mobile discrete
emission reduction credits (MDERCs) in accordance with this sec-
tion and Chapter 101, Subchapter H, Division 1 of this title (relating
to Emission Credit Banking and Trading) or Chapter 101, Subchap-
ter H, Division 4 of this title (relating to Discrete Emission Reduction
Banking and Trading). For the purposes of this section, the term "RC"
refers to an ERC, MERC, DERC, or MDERC, whichever is applica-
ble. [§101.29 of this title (relating to Emission Credit Banking and
Trading)].

(b) Any lower volatile organic compound (VOC) emission
specification established under this chapter for the unit or units using
RCs shall require the user of the RCs to obtain additional RCs in
accordance with Chapter 101, Subchapter H, Division 1 of this title or
Chapter 101, Subchapter H, Division 4 of this title and/or otherwise
reduce emissions prior to the effective date of such rule change. The
owner or operator of the unit(s) currently using RCs shall calculate the
necessary emission reductions per unit as follows.
Figure: 30 TAC §115.950(b)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005657
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
CHAPTER 117. CONTROL OF AIR
POLLUTION FROM NITROGEN COMPOUNDS
The Texas Natural Resource Conservation Commission
(TNRCC or commission) proposes amendments to §117.10,
concerning Definitions; §§117.101, 117.103, 117.105, 117.106,
117.108, 117.111, 117.113, 117.116, 117.119, and 117.121,
concerning Utility Electric Generation in Ozone Nonattainment
Areas; §117.138, concerning System Cap; §§117.201, 117.203,
117.205 - 117.208, 117.211, 117.213, 117.216, 117.219, and
117.221, concerning Industrial, Commercial, and Institutional
Sources in Ozone Nonattainment Areas; and §117.510 and
§117.520, concerning Administrative Provisions. The commis-
sion also proposes new §117.114 and §117.214, concerning
Emission Testing and Monitoring for the Houston/Galveston
Attainment Demonstration; §117.210, concerning System Cap;
and §117.534, concerning Compliance Schedule for Boilers,

Process Heaters, and Stationary Engines at Minor Sources.
The commission also proposes new §§117.471, 117.473,
117.475, 117.478, and 117.479 in Subchapter D, to be added
as a new Division 2, concerning Boilers, Process Heaters, and
Stationary Engines at Minor Sources. The proposed revisions
to Chapter 117 and to the state implementation plan (SIP)
would require a wide variety of stationary sources of nitrogen
oxides (NO

x
) emissions in the Houston/Galveston (HGA) ozone

nonattainment area to meet new emission specifications and
other requirements in order to reduce NO

x
emissions and ozone

air pollution.

The affected equipment types and processes include electric
utility boilers and stationary gas turbines; industrial, commer-
cial, and institutional (ICI) boilers and stationary gas turbines;
duct burners used in turbine exhaust ducts; process heaters
and furnaces; stationary internal combustion engines; fluid cat-
alytic cracking units (including catalyst regenerators and associ-
ated carbon monoxide (CO) boilers and furnaces); pulping liquor
recovery furnaces, lime kilns, lightweight aggregate kilns, heat
treating furnaces, reheat furnaces, magnesium chloride fluidized
bed dryers, incinerators, and hazardous waste-fired boilers and
industrial furnaces (BIF units). The commission proposes these
amendments to Chapter 117, concerning Control of Air Pollution
from Nitrogen Compounds, and to the SIP as essential compo-
nents of and consistent with the SIP that Texas is required to de-
velop under the Federal Clean Air Act (FCAA) Amendments of
1990 (42 United States Code (USC)), §7410, to demonstrate at-
tainment of the National Ambient Air Quality Standard (NAAQS)
for ozone. In addition, 42 USC, §7502(a)(2), requires attain-
ment as expeditiously as practicable, and 42 USC, §7511a(d),
requires states to submit ozone attainment demonstration SIPs
for severe ozone nonattainment areas such as HGA. Another
purpose of these proposed revisions is to ensure that reason-
ably available control technology (RACT) requirements, as re-
quired by 42 USC, §7511a(f), are applied to major NO

x
sources

in HGA which are not subject to the previous NO
x
RACT rules.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

The HGA ozone nonattainment area is classified as Severe-17
under the 1990 Amendments to the FCAA (42 USC), and there-
fore is required to attain the one-hour ozone standard of 0.12
parts per million (ppm) by November 15, 2007. The HGA area,
defined by Brazoria, Chambers, Fort Bend, Galveston, Harris,
Liberty, Montgomery, and Waller Counties, has been working
to develop a demonstration of attainment in accordance with 42
USC §7410. On January 4, 1995, the state submitted the first of
its Post-1996 SIP revisions for HGA.

The January 1995 SIP consisted of urban airshed model (UAM)
modeling for 1988 and 1990 base case episodes, adopted rules
to achieve a 9% rate-of-progress (ROP) reduction in volatile or-
ganic compounds (VOC), and a commitment schedule for the
remaining ROP and attainment demonstration elements. At the
same time, but in a separate action, the State of Texas filed for
the temporary NO

x
waiver allowed by 42 USC, §7511a(f). The

January 1995 SIP and the NO
x
waiver were based on early base

case episodes which marginally exhibited model performance
in accordance with the United States Environmental Protection
Agency (EPA) modeling performance standards, but which had
a limited data set as inputs to the model. In 1993 and 1994, the
commission was engaged in an intensive data-gathering exer-
cise known as the Coastal Oxidant Assessment for Southeast
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Texas (COAST) study. The commission believed that the en-
hanced emissions inventory, expanded ambient air quality and
meteorological monitoring, and other elements would provide
a more robust data set for modeling and other analysis, which
would lead to modeling results that the commission could use to
better understand the nature of the ozone air quality problem in
the HGA area.

Around the same time as the 1995 submittal, EPA policy regard-
ing SIP elements and timelines went through changes. Two na-
tional programs in particular resulted in changing deadlines and
requirements. The first of these programs was the Ozone Trans-
port Assessment Group. This group grew out of a March 2, 1995
memo from Mary Nichols, former EPA Assistant Administrator for
Air and Radiation, that allowed states to postpone completion of
their attainment demonstrations until an assessment of the role
of transported ozone and precursors had been completed for the
eastern half of the nation, including the eastern portion of Texas.
Texas participated in this study, and it has been concluded that
Texas does not significantly contribute to ozone exceedances in
the Northeastern United States. The other major national initia-
tive that has impacted the SIP planning process is the revision to
the national ozone standard. The EPA promulgated a final rule
on July 18, 1997 changing the ozone standard to an eight-hour
standard of 0.08 ppm. In November 1996, concurrent with the
proposal of the standards, the EPA proposed an interim imple-
mentation plan (IIP) that it believed would help areas like HGA
transition from the old to the new standard. In an attempt to avoid
a significant delay in planning activities, Texas began to follow
this guidance, and readjusted its modeling and SIP development
timelines accordingly. When the new standard was published,
the EPA decided not to publish the IIP, and instead stated that,
for areas currently exceeding the one-hour ozone standard, that
standard would continue to apply until it is attained. The FCAA
requires that HGA attain the one-hour standard by November 15,
2007.

The EPA issued revised draft guidance for areas such as HGA
that do not attain the one-hour ozone standard. The commission
adopted on May 6, 1998 and submitted to the EPA on May 19,
1998 a revision to the HGA SIP which contained the following
elements in response to EPA’s guidance: UAM modeling based
on emissions projected from a 1993 baseline out to the 2007
attainment date; an estimate of the level of VOC and NO

x
re-

ductions necessary to achieve the one-hour ozone standard by
2007; a list of control strategies that the state could implement
to attain the one-hour ozone standard; a schedule for complet-
ing the other required elements of the attainment demonstration;
a revision to the Post-1996 9% ROP SIP that remedied a defi-
ciency that the EPA believed made the previous version of that
SIP unapprovable; and evidence that all measures and regula-
tions required by Subpart 2 of Title I of the FCAA to control ozone
and its precursors have been adopted and implemented, or are
on an expeditious schedule to be adopted and implemented.

In November 1998, the SIP revision submitted to the EPA in
May 1998 became complete by operation of law. However, the
EPA stated that it could not approve the SIP until specific control
strategies were modeled in the attainment demonstration. The
EPA specified a submittal date of November 15, 1999 for this
modeling. In a letter to the EPA dated January 5, 1999, the state
committed to model two strategies showing attainment.

As the HGA modeling protocol evolved, the commission eventu-
ally selected and modeled seven basic modeling scenarios. As
part of this process, a group of HGA stakeholders worked closely

with commission staff to identify local control strategies for the
modeling. Some of the scenarios for which the stakeholders re-
quested evaluation included options such as California-type fuel
and vehicle programs as well as an acceleration simulation mode
equivalent motor vehicle inspection and maintenance program.
Other scenarios incorporated the estimated reductions in emis-
sions that were expected to be achieved throughout the mod-
eling domain as a result of the implementation of several vol-
untary and mandatory statewide programs adopted or planned
independently of the SIP. It should be made clear that the com-
mission did not propose that any of these strategies be included
in the ultimate control strategy submitted to the EPA in 2000. The
need for and effectiveness of any controls which may be imple-
mented outside the HGA eight-county area will be evaluated on
a county-by-county basis.

The SIP revision was adopted by the commission on October
27, 1999, submitted to the EPA by November 15, 1999, and
contained the following elements: photochemical modeling of
potential specific control strategies for attainment of the one-
hour ozone standard in the HGA area by the attainment date
of November 15, 2007; an analysis of seven specific modeling
scenarios reflecting various combinations of federal, state, and
local controls in HGA (additional scenarios H1 and H2 build upon
Scenario VIf); identification of the level of reductions of VOC and
NO

x
necessary to attain the one-hour ozone standard by 2007;

a 2007 mobile source budget for transportation conformity; iden-
tification of specific source categories which, if controlled, could
result in sufficient VOC and/or NO

x
reductions to attain the stan-

dard; a schedule committing to submit by April 2000 an enforce-
able commitment to conduct a mid-course review; and a sched-
ule committing to submit modeling and adopted rules in support
of the attainment demonstration by December 2000.

The April 2000 SIP revision for HGA contained the following en-
forceable commitments by the state: to quantify the shortfall of
NO

x
reductions needed for attainment; to list and quantify po-

tential control measures to meet the shortfall of NO
x

reductions
needed for attainment; to adopt the majority of the necessary
rules for the HGA attainment demonstration by December 31,
2000, and to adopt the rest of the shortfall rules as expeditiously
as practical, but no later than July 31, 2001; to submit a Post-99
ROP plan by December 31, 2000; to perform a mid- course re-
view by May 1, 2004; and to perform modeling of mobile source
emissions using the EPA mobile source emissions model (MO-
BILE6), to revise the on-road mobile source budget as needed,
and to submit the revised budget within 24 months of the model’s
release. In addition, if a conformity analysis is to be performed
between 12 months and 24 months after the MOBILE6 release,
the state will revise the motor vehicle emissions budget (MVEB)
so that the conformity analysis and the SIP MVEB are calculated
on the same basis.

The emission reduction requirements included as part of this
SIP revision represent substantial, intensive efforts on the part of
stakeholder coalitions in the HGA area. These coalitions, involv-
ing local governmental entities, elected officials, environmental
groups, industry, consultants, and the public, as well as the com-
mission and the EPA, have worked diligently to identify and quan-
tify potential control strategy measures for the HGA attainment
demonstration. Local officials from the HGA area have formally
submitted a resolution to the commission, requesting the inclu-
sion of many specific emission reduction strategies.

The current SIP revision contains rules, enforceable commit-
ments, and photochemical modeling analyses in support of the
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HGA ozone attainment demonstration. In addition, this SIP con-
tains post- 1999 ROP plans for the milestone years 2002 and
2005, and for the attainment year 2007. The SIP also con-
tains enforceable commitments to implement further measures,
if needed, in support of the HGA attainment demonstration, as
well as a commitment to perform and submit a mid-course re-
view.

In order for the state to have an approvable attainment demon-
stration, EPA has indicated that the state must adopt those
strategies modeled in the November 15, 1999 submittal and
then adopt sufficient controls to close the remaining gap in NO

x

emissions.

The Houston nonattainment area will need to ultimately reduce
NO

x
more than 750 tons per day (tpd) to reach attainment with the

one-hour standard. In addition, a VOC reduction of about 25%
will have to be achieved. Adoption of point source NO

x
rules

will contribute to attainment and maintenance of the one-hour
ozone standard in the HGA area. Point source NO

x
rules also

should contribute to a successful demonstration of transportation
conformity in the HGA area.

The commission solicits comment on additional flexibilities re-
lating to rule content and implementation which have not been
addressed in this or other concurrent rulemakings. These flexi-
bilities may be available for both mobile and stationary sources.
Additional flexibilities may also be achieved through innovative
and/or emerging technology which may become available in the
future. Additional sources of funds for incentive programs may
become available to substitute for some of the measures consid-
ered here.

The attainment demonstration modeling produces a target emis-
sion rate of about 66.7 tons of NO

x
per day in 2007 from indus-

trial point sources. The staff analyzed the most recent available
point source NO

x
emissions inventory, from 1997, categorizing

the emitting sources by equipment type to identify how to reason-
ably obtain the necessary reductions. In the Tables and Graph-
ics section of this issue of the Texas Register, the table titled
"Potential NO

x
Emission Reductions by Point Source Category

for Houston/Galveston Nonattainment Area Counties" indicates
the relative proportion of emissions according to equipment cat-
egory.

Figure 1: 30 TAC Chapter 117 - Preamble

Another table in the Tables and Graphics section of this issue
of the Texas Register, titled "Subcategories - Point Source
Potential NO

x
Emission Reductions by Subcategory for Hous-

ton/Galveston Nonattainment Area Counties," further breaks
down the equipment categories and indicates the estimated NO

x

emission reductions which would result from implementation of
the proposed Chapter 117 rules.

Figure 2: 30 TAC Chapter 117 - Preamble

The tables show that emission reductions approaching the tpd
rate required by the attainment demonstration necessitate fur-
ther reductions from essentially all categories, including electric
utility boilers and stationary gas turbines; ICI boilers and station-
ary gas turbines; duct burners used in turbine exhaust ducts;
process heaters and furnaces; stationary internal combustion
engines; fluid catalytic cracking units (including catalyst regener-
ators and CO boilers and furnaces); pulping liquor recovery fur-
naces; lime kilns; lightweight aggregate kilns; heat treating fur-
naces; reheat furnaces; magnesium chloride fluidized bed dry-
ers; incinerators; and BIF units.

To develop the information in this table and analyze the reduc-
tions obtainable by potential NO

x
emission rate limits (in pound

per million British thermal units (lb/MMBtu) heat input, gram per
horsepower-hour (g/hp-hr), etc.), commission staff gathered the
emission rate factors used to calculate 1997 ozone season emis-
sions for the major NO

x
sources in HGA. In January 2000, com-

mission staff sent out a rate data survey to major NO
x
sources in

HGA and made follow-up requests in an attempt to fill in miss-
ing rate data. In situations where the major NO

x
sources did

not or could not provide rate data, commission staff estimated
the missing rate data from available data for similar equipment.
Commission staff also conducted a quality assurance analysis of
the 1997 emissions inventory in order to correctly classify equip-
ment into the various categories shown in the table. The infor-
mation was compiled in a spreadsheet, allowing reductions from
a rate limit applied to an equipment category to be calculated
either as a number of tons of NO

x
per day reduced or as a per-

centage reduction from the category.

The commission staff then evaluated the emission reductions
that would be achieved by applying various attainment demon-
stration emission rate limits to the equipment categories. Be-
cause some NO

x
emission sources simply can not be reasonably

controlled (for example, flares), it is necessary that the larger
emission categories, especially electric utility boilers, stationary
gas turbines, heaters, engines, and ICI boilers, achieve more
than a 90% reduction in order for the overall emission reduc-
tions from NO

x
point sources to meet the 90% goal that model-

ing has shown is necessary for HGA to be able to demonstrate
attainment of the ozone NAAQS. Through an iterative process,
the commission staff developed emission rate limits for the major
NO

x
point source categories which approach the maximum prac-

ticable emission reductions for these sources and, while techni-
cally challenging to meet, are a necessary and essential compo-
nent of the HGA Attainment Demonstration SIP, being noticed for
public hearings and comment concurrently in a separate section
of this issue of the Texas Register.

SECTION BY SECTION DISCUSSION

The primary purpose of the proposed revisions to Chapter
117 and to the SIP is to establish new emission limits for the
ozone attainment demonstrations. However, another purpose of
these proposed revisions is to ensure that RACT requirements
are applied to major NO

x
sources in HGA, as required by 42

USC, §7511a(f). The current NO
x

RACT limits in §117.105,
concerning Emission Specifications for Reasonably Available
Control Technology (RACT), and §117.205, concerning Emis-
sion Specifications for Reasonably Available Control Technology
(RACT), apply to certain boilers, process heaters, and stationary
internal combustion engines and stationary gas turbines. The
proposed revisions will establish emission limits for boilers;
process heaters and furnaces; stationary internal combustion
engines and stationary gas turbines; duct burners used in
turbine exhaust ducts; fluid catalytic cracking units (including
catalyst regenerators and associated CO boilers and furnaces);
pulping liquor recovery furnaces; lime kilns; lightweight aggre-
gate kilns; heat treating furnaces; reheat furnaces; magnesium
chloride fluidized bed dryers; incinerators; and BIF units which
are currently exempt from the NO

x
RACT limits in §117.105

and §117.205. While the proposed attainment demonstration
emission limits are more stringent than RACT, these limits will
nevertheless also fulfill the NO

x
RACT requirements of 42 USC,

§7511a(f), for major sources in HGA which are not subject to
the previous NO

x
RACT rules.
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The proposed changes to §117.10, concerning Definitions, re-
vise the definition of "low annual capacity factor boiler, process
heater, or gas turbine supplemental waste heat recovery unit" by
changing the order of "commercial, institutional, or industrial" to
"industrial, commercial, or institutional" for consistency with the
title of this division. The proposed changes to §117.10 also add
a definition of "electric generating facility (EGF)" which is consis-
tent with the corresponding definition in §117.330(12), concern-
ing Definitions. Subsequent definitions in §117.10 are renum-
bered to accommodate the proposed new definition of "electric
generating facility (EGF)."

In addition, the proposed changes to §117.10 revise the defi-
nitions of "boiler or steam generator," "electric power generat-
ing system," "industrial boiler or steam generator," "large DFW
system," "process heater," "small DFW system," "unit," and "util-
ity boiler or steam generator" by deleting the superfluous term
"steam generator" since a steam generator is simply a boiler and
is already addressed by this term in the Chapter 117 rules.

The proposed changes to §117.10 also revise the definition
of "unit" to broaden its applicability. Currently, this definition
includes boilers, process heaters, stationary gas turbines, and
stationary internal combustion engines. Because the emission
reductions approaching the tpd emission rate required by the
attainment demonstration necessitate further reductions from
essentially all categories, the proposed revisions broaden
the applicability of the definition of unit to include any other
stationary source of NO

x
at a major source. Finally, the pro-

posed changes to §117.10 revise the renumbered §117.10(34)
to define "predictive emissions monitoring system (PEMS)"
rather than "predictive emission monitoring system (PEMS)"
for consistency with the definition of "continuous emissions
monitoring system (CEMS)" in the renumbered §117.10(10)
and the usage of these terms in the rules.

The proposed changes to §117.101, concerning Applicability,
delete the superfluous term "steam generator" since a steam
generator is simply a boiler and is already addressed by this term
in the Chapter 117 rules, and renumber the paragraphs accord-
ingly. The proposed changes to §117.101 also revise a reference
in the renumbered §117.101(3) from "gas turbines" to "station-
ary gas turbines" for consistency with the definition of this term
in the renumbered §117.10(38), and update a reference to the
renumbered §117.10(12).

The proposed changes to §117.103, concerning Exemptions, re-
vise §117.103(a) to specify the exemptions from the RACT re-
quirements. The units which are exempt from RACT are those
currently exempt under this subsection from the entire division.
However, the revised language states that these units are ex-
empt from the specific sections for which these units would oth-
erwise be subject, rather than from the entire division. Although
this would appear to narrow the scope of the exemptions, it is not
expected to add any additional requirements because other sec-
tions in this division generally do not apply to these units (except
as specified in §117.113, concerning Continuous Demonstration
of Compliance). In addition, the proposed changes to §117.103
revise §117.103(a)(2) to delete the superfluous term "steam gen-
erator" since a steam generator is simply a boiler and is already
addressed by this term in the Chapter 117 rules.

A proposed new §117.103(b) specifies that stationary gas
turbines and engines which are used solely to power other
engines or gas turbines during start-ups are exempt from the
attainment demonstration requirements of §§117.106, concern-
ing Emission Specifications for Attainment Demonstrations;

117.108, concerning System Cap; and 117.113, except as
may be specified in §117.113(i). The attainment demonstration
exemptions do not include the RACT exemptions for new units
placed into service after November 15, 1992; utility boilers, and
auxiliary steam boilers with an annual heat input less than or
equal to 2.2(1011) Btu per year; and stationary gas turbines
and engines which operate less than 850 hours per year,
because emission reductions from essentially all categories are
necessary to approach the tpd emission rate required by the
attainment demonstration. Finally, subsections are given titles
(catchlines) to identify the topics covered.

Because the attainment demonstration exemptions do not in-
clude the RACT exemptions for new units placed into service
after November 15, 1992, the title of Subchapter B, concern-
ing Combustion at Existing Major Sources, is proposed to be
changed to Combustion at Major Sources.

The existing §117.103(b) includes an exemption from the oil-fired
RACT emission limits during emergency conditions which neces-
sitate oil firing. The proposed changes to §117.103 renumber
this exemption as §117.103(c), break it into paragraphs to make
the text more readable, and revise it to include exemption from
the emission limits of §117.106, concerning Emission Specifica-
tions for Attainment Demonstrations, and §117.108. This revi-
sion is proposed in order to address concerns regarding times
of natural gas curtailments, which are typically a cold weather
issue. Although the system cap is less likely to be exceeded un-
der natural gas curtailment conditions because the 30-day aver-
age winter peak electric demand is not as great as the summer
30-day peak demand, extensive oil firing due to an emergency
condition could cause exceedances of the cap. The proposed
broadening of the exemption in the renumbered §117.103(c) will
address this concern.

The proposed new §117.103(d) exempts from the requirements
of Chapter 117 all combustion units which would meet the
requirements of a standard permit currently being developed for
electricity-generating combustion units rated at less than ten
megawatts (MW) in capacity and which emit no more than 0.015
lb NO

x
/MMBtu heat input. The commission is proposing this

exemption to facilitate the distributed generation of electricity
through authorization of relatively small electricity-producing
units.

The proposed changes to §117.105 revise §117.105(a) - (d)
and (h) to delete the superfluous term "steam generator"
since a steam generator is simply a boiler and is already
addressed by this term in the Chapter 117 rules. In addition,
the proposed changes to §117.105 correct the title of §117.510
in §117.105(k)(2). The proposed changes to §117.105 also
add a new §117.105(l) which specifies that after the applicable
attainment demonstration SIP compliance date(s), the RACT
emission specifications will no longer apply to equipment for
which §117.106, concerning Emission Specifications for Attain-
ment Demonstrations, has established more stringent emission
limits. This will avoid any potential conflicts of RACT limits and
the new more stringent attainment demonstration limits.

The proposed changes to §117.106 specify new NO
x

limits for
electric utility boilers located in HGA. The proposed limits are es-
sential components of and consistent with the HGA Attainment
Demonstration SIP, being noticed for public hearings and com-
ment concurrently in a separate section of this issue of the Texas
Register. The proposed emission limits and ozone attainment
demonstration SIP are required by 42 USC, §7410 and §7511a,
which require states to submit SIPs to the EPA which contain
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enforceable measures to achieve the NAAQS. The process by
which the emission limits were developed is described in the
Background and Summary of the Factual Basis for the Proposed
Rules section of this preamble.

The proposed revisions to §117.106(a) and (b) abbreviate the
term "pound per million Btu," correct a typographical error in
"Beaumont/Port Arthur," and reorganize the syntax of these sen-
tences for consistency with the proposed new §117.106(c).

The proposed NO
x

emission limits for electric utility boilers lo-
cated in HGA are being added as a new §117.106(c) and are
based on a daily rate for electric utility boilers. The 24-hour emis-
sion limit in both NO

x
RACT and these rules is designed to limit

the amount of NO
x
allowed in a 24-hour period, in order to control

peak ozone, which forms on a daily cycle. The emission limits of
§117.106(c) also apply as specified in §117.108 and in the emis-
sions banking and trading program of Chapter 101, Subchapter
H, Division 3, concerning Mass Emissions Cap and Trade Pro-
gram, being noticed for public hearings and comment concur-
rently in this issue of the Texas Register.

The proposed limits of §117.106(c) for electric utility boilers in
HGA are part of a larger set of emission reduction measures for
the HGA Attainment Demonstration SIP. The larger context of de-
velopment of the proposed NO

x
emission limit for electric utility

boilers in HGA is discussed in the Background and Summary of
the Factual Basis for the Proposed Rules section of this pream-
ble. The proposed emission limits of 0.010 lb NO

x
/MMBtu heat

input for gas- fired boilers, 0.030 lb NO
x
/MMBtu heat input for oil-

or coal-fired, tangential-fired boilers, 0.030 lb NO
x
/MMBtu heat

input for oil- or coal-fired, wall-fired boilers, 0.010 lb NO
x
/MMBtu

heat input for auxiliary boilers with a maximum rated capacity
equal to or greater than 100 MMBtu/hr, 0.015 lb NO

x
/MMBtu heat

input for auxiliary boilers with a maximum rated capacity equal
to or greater than 40 MMBtu/hr but less than 100 MMBtu/hr, and
0.036 lb NO

x
per MMBtu heat input (or alternatively, 30 parts

per million by volume (ppmv) NO
x
, at 3.0% oxygen (O

2
), dry ba-

sis) for auxiliary boilers with a maximum rated capacity less 40
MMBtu/hr will achieve a 93% emission reduction and generate
an estimated 184.26 tpd NO

x
reductions from HGA electric util-

ity boiler emissions. The proposed 93% NO
x

reduction is ex-
pected to necessitate combustion controls and flue gas cleanup
on many of the boilers at electric utilities in the HGA area.

The proposed emission limits of 0.015 lb NO
x
/MMBtu heat input

for stationary gas turbines will achieve a 91% emission reduction
in conjunction with the proposed emission limit of 0.015 lb NO

x

per MMBtu heat input for stationary gas turbines and duct burn-
ers in §117.206(c)(11) and (12), respectively, concerning Emis-
sion Specifications for Attainment Demonstrations, and generate
an estimated total of 141.00 tpd NO

x
reductions from these units

in HGA, based on the 1997 emissions inventory. The proposed
91% NO

x
reduction is expected to necessitate combustion con-

trols and flue gas cleanup on many of the stationary gas turbines
in the HGA area.

The existing §117.106(c) and (d) are proposed to be renumbered
as §117.106(d) and (e). The proposed revisions to the renum-
bered §117.106(d) make applicable in HGA the ammonia and
CO emission limits in order to address pollutants which may in-
crease as an incidental result of compliance with the proposed
NO

x
limits. The CO and ammonia limits are the limits which are

applicable in Beaumont/Port Arthur (BPA) and Dallas/Fort Worth
(DFW). This ammonia limit of ten ppmv is lower than the existing
RACT limit of §117.105(j). The lower ammonia limit is supported
by information from selective catalytic reduction (SCR) vendors

and ammonia test data for gas-fired boilers using SCR, not avail-
able when the original NO

x
RACT rules were adopted in 1993.

The test data are reported in Table 2-5 of Status Report on NO
x

Control Technologies and Cost Effectiveness for Utility Boilers,
issued by the Northeast States for Coordinated Air Use Man-
agement (NESCAUM) and the Mid-Atlantic Regional Air Man-
agement Association (MARAMA) (June 1998) (will be referred
to as NESCAUM). It is desirable to minimize ammonia emissions
because ammonia emissions create fine particulate matter, an-
other form of air pollution. The commission proposes to exclude
these related pollutant limits from the attainment demonstration
SIP, in order to simplify the approval process for alternative emis-
sion specification under §107.121. This step will eliminate the
need for case-specific SIP revisions by the EPA to complete the
approval of an alternate CO or ammonia limit.

The revisions to the renumbered §117.106(e) specify that in
HGA, the utility owner or operator may not use the trading
option in §117.570. This is necessary to ensure that any trading
that occurs is done under the emissions banking and trading
program of Chapter 101, Subchapter H, Division 3, being
noticed for public hearings and comment concurrently in this
issue of the Texas Register. The owners and operators of the
equipment addressed by these proposed Chapter 117 revisions
will be required to use the compliance flexibility provided by the
proposed Chapter 101 mass emissions cap and trade program,
which will allow compliance to be established through the use
of surplus reductions created from other sources. Units which
meet the definition of EGF are required to use both the system
cap specified in §117 and the mass emissions cap and trade
program in Chapter 101, Subchapter H, Division 3 to comply
with the NO

x
emission specifications of §117.106(c).

Section §117.106(e) also does not allow the use of §117.107 as
an alternative for complying with the §117.106 emission speci-
fications for attainment demonstrations. Section 117.107 emis-
sion averaging does not address the effects of activity level, and
may not produce the intended reductions that would be achieved
with direct compliance by all units or flexible compliance with an
emission cap. Under §117.107, higher emissions will result if
units selected for less control are subsequently operated more,
or if units selected for more control are subsequently operated
less. The proposed §117.106 emission limits will necessitate in-
stallation of flue gas cleanup emission controls on a number of
units. As a result, these units are likely to have higher operating
costs than units operating with only combustion controls, creat-
ing an economic incentive to operate the best-controlled units
less and to produce greater emissions.

The proposed changes to §117.108 require the owner or opera-
tor of each EGF in HGA to comply with the daily and 30-day sys-
tem cap emission limitations of the existing system cap. The pro-
posed changes to §117.108 also revise §117.108(a) - (i) and (k)
by replacing references to "utility boiler" with the term "EGF." In
addition, the proposed changes to §117.108 revise §117.108(b)
by updating the reference to the definition of "electric power gen-
erating system" in the renumbered §117.10(12).

The proposed changes to §117.108 also revise §117.108(e)(4)
to replace a reference to testing in a non-existent rule with a ref-
erence to the maximum block one-hour emission rate as mea-
sured by the 30-day test. In addition, the proposed changes to
§117.108 revise §117.108(f) by correcting the title in the refer-
ence to §117.119, concerning Notification, Recordkeeping, and
Reporting Requirements.
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Finally, the proposed changes to §117.108 revise §117.108(i),
which specifies that an EGF which is permanently retired or de-
commissioned and rendered inoperable may be included in the
source cap emission limit, to state that in HGA the permanent
shutdown must have occurred after January 1, 2000. Because
§117.108(c)(1) specifies 1997, 1998, and 1999 for calculating
the emissions cap, it is necessary for the shutdown to occur af-
ter this period.

Currently, EGFs in DFW may comply with §117.106 through
compliance with the daily and 30-day system cap available
under §117.108. The commission solicits comments concerning
the possibility of adding flexibility for these EGFs by allowing
trading between different electric power generating systems in
DFW in order to meet the system cap of §117.108. Any such
flexibility would necessitate separate rulemaking to establish
the mechanism for trading between different electric power
generating systems in DFW.

The proposed changes to §117.111, concerning Initial Demon-
stration of Compliance, correct the sentence structure of
§117.111(a) by changing "be tested" to "test the units." The
proposed changes to §117.111 also correct the title of §117.510
in §117.111(a)(3), and revise §117.111(d)(3) by replacing
the term "utility boilers" with "EGFs" for consistency with the
corresponding changes to §117.108.

The proposed changes to §117.113, concerning Contin-
uous Demonstration of Compliance, revise a reference in
§117.113(f)(2)(A)(ii) from "United States Environmental Protec-
tion Agency" to "EPA" because this abbreviation is defined in
Chapter 3, concerning Definitions.

The proposed changes to §117.113 also revise the catchline
in §117.113(g) to clarify that these subsections apply to the
NO

x
RACT emission specifications of §117.105, and revise

references in §117.113(g)(1) and (2) from "gas turbine" to
"stationary gas turbine" for consistency with the definition of this
term in §117.10(37).

In addition, the proposed changes to §117.113 add a new
§117.113(h)(2) which specifies the totalizing fuel flow meter
requirements for units at major NO

x
sources in HGA which are

subject to §117.106. All units which are listed in §117.101 will
be subject to the totalizing fuel flow meter requirements because
knowledge of the fuel usage is critical in determining the emis-
sion allocations for the proposed Chapter 101 mass emissions
cap and trade program. The existing §117.113(h)(1) - (3) is
being renumbered as §117.113(h)(1)(A) - (C) to accommodate
the new §117.113(h)(2).

The proposed changes to §117.113 also revise §117.113(i) to
reflect the addition of the new §117.103(b). This revision will
ensure that stationary gas turbines and engines which were re-
quired to install run time meters under the existing RACT require-
ments will continue to utilize those existing run time meters.

In addition, the proposed changes to §117.113 also revise
§117.113(k) (being renumbered as §117.113(k)(1)) to specify
that this subparagraph only applies to units in BPA or DFW, or
to units in HGA which are subject to the NO

x
RACT emission

specifications of §117.105. A new §117.113(k)(2) specifies
that for units in HGA which are subject to the attainment
demonstration emission specifications of §117.106(c), the
methods required in §117.113 and §117.114 shall be used in
conjunction with the requirements of Chapter 101, Subchapter
H, Division 3 to determine compliance. The new §117.113(k)(2)
further specifies that for enforcement purposes, the executive

director may also use other commission compliance methods to
determine whether the source is in compliance with applicable
emission specifications.

Finally, the proposed revisions to the catchlines in §117.113(l)
clarify that this subsection applies to the NO

x
RACT emission

specifications of §117.105.

The proposed new §117.114 applies to units in HGA which are
subject to the attainment demonstration limits of §117.106(c)
and specifies monitoring and testing requirements. The pro-
posed new §117.114(a) requires monitoring for NO

x
, CO, and

fuel flow as specified in §117.113(a) - (f) and (g). The proposed
new §117.114(b) requires testing of each unit which is subject to
the emission limits of §117.106(c). The testing requirements are
consistent with the testing previously required of these units for
NO

x
RACT under §117.111.

Regarding emission allowances for the proposed Chapter
101 mass emissions cap and trade program, the proposed
§117.114(c) specifies that the NO

x
testing and monitoring data

specified in §117.114(a) and (b), together with the level of
activity, as defined in §101.350, concerning Definitions, are
used to establish the emission factor for the mass emissions cap
and trade program. For units without CEMS or PEMS, retesting
is required after any modifications which could increase the NO

x

emission rate, but is optional after any modifications which could
decrease the NO

x
emission rate, including, but not limited to,

installation of post-combustion controls, low-NO
x

burners, low
excess air operation, staged combustion (for example, overfire
air), flue gas recirculation (FGR), and fuel-lean and conventional
(fuel-rich) reburn. The NO

x
emission rate determined by the

retesting establishes a new emission factor which must be used
instead of the previously determined emission factor for the
proposed Chapter 101 mass emissions cap and trade program.

The proposed changes to §117.116, concerning Final Control
Plan Procedures for Attainment Demonstration Emission Speci-
fications, revise the requirements in §117.116(a)(1), (2), and (5)
to apply to auxiliary boilers and stationary gas turbines in HGA
and, in conjunction with these changes, revise §117.116(a) to re-
fer to units listed in §117.101, rather than to utility boilers listed
in §117.101. While this change broadens the scope of the fi-
nal control plan procedures, it will not add any requirements to
auxiliary boilers and stationary gas turbines in BPA and DFW
because the proposed changes to §117.116(a)(1), (2), and (5)
specify that these paragraphs only apply to utility boilers in BPA
and DFW. In addition, the remaining paragraphs in §117.116 do
not apply to auxiliary boilers and stationary gas turbines in BPA
and DFW.

The proposed changes to §117.116 also revise §117.116(a)(1)
to reference the Chapter 101 mass emissions cap and trade pro-
gram being proposed concurrently in this issue of the Texas Reg-
ister. This revision is necessary because the owners and op-
erators of the equipment addressed by these proposed Chap-
ter 117 revisions will be required to use the compliance flex-
ibility provided by the proposed Chapter 101 mass emissions
cap and trade program, which will allow compliance to be estab-
lished through the use of surplus reductions created from other
sources.

In addition, the proposed changes to §117.116 also revise
§117.116(a)(3) and (4) to add a reference to the requirements
of §117.114.

The proposed changes to §117.119 revise a reference in
§117.119(a) from "Unites States Environmental Protection
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Agency" (which should have been "United States Environmental
Protection Agency") to "EPA" because this abbreviation is
defined in Chapter 3, concerning Definitions; and correct the
reference in §117.119(a) to §101.11 to reflect the recent title
change of this section from "Exemptions from Rules and Reg-
ulations" to "Demonstrations." (See the July 14, 2000 issue of
the Texas Register (25 TexReg 6727)). The proposed changes
to §117.110 also revise a reference in §117.119(d)(1)(A) from
"gas turbines" to "stationary gas turbines" for consistency with
the definition of this term in §117.10(37).

The proposed changes to §117.121, concerning Alternative
Case Specific Specifications, update a reference to the existing
§117.106(c) which is being renumbered as §117.106(d) and
revise a reference from "United States Environmental Protection
Agency" to "EPA" because this abbreviation is defined in
Chapter 3, concerning Definitions.

The proposed changes to §117.138, concerning System Cap,
revise §117.138(b) to update a reference to the renumbered
§117.10(12).

The proposed changes to §117.201, concerning Applicability,
generalize the applicability by deleting the references to size cut-
offs and adding the following to the list of units which are subject
to this division: fluid catalytic cracking units (including CO boil-
ers, CO furnaces, and catalyst regenerator vents); pulping liquor
recovery furnaces; lime kilns; lightweight aggregate kilns; heat
treating furnaces; reheat furnaces; magnesium chloride fluidized
bed dryers; incinerators; BIF units which were regulated as exist-
ing facilities by the EPA at 40 Code of Federal Regulations (CFR)
Part 266, Subpart H (as was in effect on June 9, 1993); and duct
burners used in turbine exhaust ducts. It is necessary to gen-
eralize the applicability since the HGA Attainment Demonstra-
tion SIP rules include units which are presently excluded from
§117.201. These changes do not broaden the scope of the ex-
isting rules in BPA or HGA due to corresponding exemptions al-
ready in, or being added to, §117.203, concerning Exemptions,
and §117.205(h) which are described later in this preamble. Fi-
nally, the proposed changes to §117.201 revise §117.201(1) by
changing the order of "commercial, institutional, or industrial" to
"industrial, commercial, or institutional" for consistency with the
title of this division. Units used to produce steam for the purpose
of generating electricity, but which are not owned or operated by
a municipality or Public Utility Commission of Texas regulated
utility, are included in the applicability of §117.201, rather than
§117.101.

The proposed changes to §117.203 move the existing exemp-
tions into a new subsection (a) and add a new exemption for heat
treating furnaces and reheat furnaces as new §117.203(a)(3),
with an expiration of this exemption in HGA for units rated at
20 MMBtu/hr or greater after the appropriate compliance date(s)
for §117.206(c) specified in §117.520, concerning Compliance
Schedule for Commercial, Institutional, and Industrial Combus-
tion Sources in Ozone Nonattainment Areas. The expiration of
this exemption in HGA for certain units is necessary for con-
sistency with the proposed §117.206(c)(14), which establishes
emission limits for these units in HGA.

In addition, the exemption in the existing §117.203(3) for elec-
tric utility power generating boilers is proposed for deletion. Al-
though this change would appear to narrow the scope of the ex-
emptions, it is not expected to add any additional requirements
to these units in BPA and DFW because other sections in this di-
vision do not apply to these units. The requirements for units in

HGA which are not subject to §117.106 will parallel the require-
ments of §117.206.

Further, the proposed changes to the renumbered
§117.203(a)(4) and (5) specify that the exemptions for
incinerators, fume abaters, pulping liquor recovery furnaces,
dryers, kilns, and ovens in HGA no longer apply after the
appropriate compliance date(s) for §117.206 specified in
§117.520.The revisions to the renumbered §117.203(a)(4)
and (5) are necessary for consistency with the proposed
§117.206(c)(12) - (16), which establish emission limits for
certain units in these categories in HGA.

The proposed changes to §117.203 also add a new
§117.203(a)(9) which exempts boilers and process heaters
with a maximum rated capacity of 2.0 MMBtu/hr or less. This
exemption level is proposed because units with a maximum
rated capacity of 2.0 MMBtu/hr or less are already regulated
under Subchapter D, Division 1, concerning Water Heaters,
Small Boilers, and Process Heaters.

In addition, the proposed changes to §117.203 add a
new §117.203(b) which specifies that the exemptions in
§117.203(a)(1), (2), (6)(B), (7), and (8)(A) no longer apply
in HGA after the appropriate compliance date(s) for emis-
sion specifications for attainment demonstrations specified
in §117.520.The expiration of these exemptions in HGA for
certain units is necessary for consistency with the proposed
§117.206(c), which establishes emission limits for these units
in HGA.

The proposed new §117.203(c) exempts from the requirements
of Chapter 117 all combustion units which would meet the re-
quirements of a standard permit currently being developed for
electricity-generating combustion units rated at less than ten MW
in capacity and which emit no more than 0.015 lb NO

x
/MMBtu

heat input. The commission is proposing this exemption to facili-
tate the distributed generation of electricity through authorization
of relatively small electricity-producing units.

The proposed changes to §117.205 revise §117.205(b)(6) to in-
clude an equation for calculating an emission limitation for each
rolling 30-day period for cases when gas fired boilers or process
heaters at times also fire gaseous fuel which contain more than
50% hydrogen by volume. The equation uses a time weighted
average to incorporate the two emission limits, from combusting
two types of gaseous fuels, into one emission limitation for each
rolling 30-day average. This proposed change is based on a rule
interpretation (Code Number R7-205.001) made by the agency’s
Air Rule Interpretation Team.

The proposed changes to §117.205 also revise §117.205(b)(7)
by changing references from "continuous emission monitors" to
"continuous emissions monitoring system" and from "predictive
emission monitors" to "predictive emissions monitoring system"
for consistency with the definitions of these terms in §117.10(9)
and (33), respectively.

In addition, the proposed changes to §117.205 revise
§117.205(c) to allow stationary gas turbines equipped with
CEMS or PEMS for CO to meet the CO limit on a rolling 24-hour
average, rather than on a one-hour average. This revision
is consistent with the corresponding CO limit for boilers and
process heaters in §117.205(f).

The proposed changes to §117.205 also revise §117.205(h)(1)
by changing the order of "commercial, institutional, or industrial"

PROPOSED RULES August 25, 2000 25 TexReg 8281



to "industrial, commercial, or institutional" for consistency with
the title of this division.

Additionally, the proposed changes to §117.205 revise the
language for fluid catalytic cracking units and duct burners in
§117.205(h)(4) and (5) for consistency with the corresponding
language in §117.201(4) and (6). The proposed changes to
§117.205 also add new paragraphs (8) - (11) for new units
placed into service after November 15, 1992; ICI boilers and
process heaters with a maximum rated capacity of less than
40 MMBtu per hour; stationary gas turbines and engines which
are demonstrated to operate less than 850 hours per year
(based on a rolling 12-month average); and stationary internal
combustion engines with a horsepower (hp) rating of less than
150 hp and 300 hp in HGA and BPA, respectively.

Finally, the proposed changes to §117.205, add a new
§117.205(i) which specifies that after the applicable attainment
demonstration SIP compliance date, the RACT emission spec-
ifications will no longer apply to equipment for which §117.206
has established a more stringent emission limit. This will avoid
any potential conflicts of RACT limits and the new more stringent
attainment demonstration limits.

The proposed changes to §117.206(a) and (b) revise references
to subsections (d) and (e), which should have been (e) and (f),
to subsections (f) and (g) to accommodate the new §117.206(c)
described in the following paragraph. In addition, the proposed
changes to §117.206(b)(2) abbreviate the terms "horsepower"
and "carbon monoxide."

The proposed changes to §117.206, add a new §117.206(c)
which specifies NO

x
limits for boilers, process heaters, station-

ary internal combustion engines, stationary gas turbines, fluid
catalytic cracking units (including CO boilers, CO furnaces, and
catalyst regenerator vents), BIF units, duct burners used in tur-
bine exhaust ducts, pulping liquor recovery furnaces, lime kilns,
lightweight aggregate kilns, heat treating furnaces, reheat fur-
naces, magnesium chloride fluidized bed dryers, and incinera-
tors at major sources of NO

x
in HGA. For units in HGA, the emis-

sion limits in the new §117.206(c) will be used in the proposed
Chapter 101, Subchapter H, Division 3, to establish emission al-
locations and shall be the lower of any applicable permit limit or
the emission limits described in the following paragraphs.

The proposed limits are essential components of and consistent
with the HGA Attainment Demonstration SIP, being noticed for
public hearings and comment concurrently in a separate sec-
tion of this issue of the Texas Register. The proposed emis-
sion limits and ozone attainment demonstration SIP are required
by 42 USC, §7410 and §7511a, which require states to submit
SIPs to the EPA which contain enforceable measures to achieve
the NAAQS. The proposed revisions to §117.206 also update
cross-references and renumber subsequent subsections to ac-
commodate the new emission specifications within the section.
The process by which the emission limits were developed is de-
scribed in the Background and Summary of the Factual Basis for
the Proposed Rules section of this preamble.

The proposed emission limits in §117.206(c)(1) of 0.010 lb NO
x

per MMBtu heat input for gas-fired boilers with a maximum rated
capacity equal to or greater than 100 MMBtu/hr; 0.015 lb NO

x

per MMBtu heat input for gas-fired boilers with a maximum rated
capacity equal to or greater than 40 MMBtu/hr, but less than 100
MMBtu/hr; and 0.036 lb NO

x
per MMBtu heat input (or alterna-

tively, 30 ppmv NO
x
, at 3.0% O

2
, dry basis) for gas-fired boilers

with a maximum rated capacity less 40 MMBtu/hr will achieve a

92% NO
x

emission reduction from ICI boilers and generate an
estimated 57.26 tpd NO

x
reductions in HGA, based on the 1997

emissions inventory.

The proposed emission limit in §117.206(c)(2) of ten ppmv NO
x

(at 0.0% O
2
, dry basis) for fluid catalytic cracking units (includ-

ing CO boilers, CO furnaces, and catalyst regenerator vents)
will achieve a 90% NO

x
emission reduction and generate an es-

timated 13.44 tpd NO
x

reductions in HGA, based on the 1997
emissions inventory.

The proposed emission limit in §117.206(c)(3) of 0.015 lb NO
x

per MMBtu heat input for BIF units will achieve an 81% NO
x
emis-

sion reduction and generate an estimated 9.95 tpd NO
x

reduc-
tions in HGA, based on the 1997 emissions inventory.

The proposed emission limit in §117.206(c)(4) of 0.057 lb NO
x

per MMBtu heat input for coke-fired boilers will achieve a 90%
NO

x
emission reduction and generate an estimated 10.44 tpd

NO
x
reductions in HGA, based on the 1997 emissions inventory.

The proposed emission limit in §117.206(c)(5) of 0.020 lb NO
x

per MMBtu heat input for wood fuel-fired boilers will achieve a
90% NO

x
emission reduction and generate an estimated 0.91 tpd

NO
x
reductions in HGA, based on the 1997 emissions inventory.

The proposed emission limit in §117.206(c)(6) of 0.089 lb NO
x

per MMBtu heat input for rice hull-fired boilers will achieve a 90%
NO

x
emission reduction and generate an estimated 0.46 tpd NO

x

reductions in HGA, based on the 1997 emissions inventory.

The proposed emission limit in §117.206(c)(7) of 2.0 lb NO
x
per

1,000 gallons of oil burned for oil-fired boilers will achieve a 90%
NO

x
emission reduction and generate an estimated 0.13 tpd NO

x

reductions in HGA, based on the 1997 emissions inventory.

The proposed emission limits in §117.206(c)(8) of 0.010 lb NO
x

per MMBtu heat input for process heaters with a maximum rated
capacity equal to or greater than 100 MMBtu/hr; 0.015 lb NO

x

per MMBtu heat input for process heaters with a maximum rated
capacity equal to or greater than 40 MMBtu/hr, but less than 100
MMBtu/hr; and 0.036 lb NO

x
per MMBtu heat input (or alterna-

tively, 30 ppmv NO
x
, at 3.0% O

2
, dry basis) for process heaters

with a maximum rated capacity less 40 MMBtu/hr will achieve
an 88% NO

x
emission reduction from process heaters and gen-

erate an estimated 96.56 tpd NO
x
reductions in HGA, based on

the 1997 emissions inventory.

The proposed emission limits for stationary reciprocating inter-
nal combustion engines in §117.206(c)(9) are: 0.17 g NO

x
/hp-hr

for gas-fired engines at sites with a total hp rating of 3,000 hp
or more in 1997 or later; 0.50 g NO

x
/hp-hr for gas-fired engines

at sites with a total hp rating of less than 3,000 hp in 1997 or
later; 0.50 g NO

x
/hp-hr for existing dual-fuel, stationary recip-

rocating internal combustion engines; and 0.17 g NO
x
/hp-hr for

dual-fuel, stationary reciprocating internal combustion engines
initially placed into service after December 31, 2000. These
emission limits will achieve a 94% NO

x
emission reduction and

generate an estimated 78.50 tpd NO
x
reductions in HGA, based

on the 1997 emissions inventory.

The proposed emission limits for stationary gas turbines in
§117.206(c)(10) and duct burners used in turbine exhaust ducts
in §117.206(c)(11) of 0.015 lb NO

x
per MMBtu heat input will

achieve a 91% NO
x

emission reduction in conjunction with the
proposed emission limit of 0.015 lb NO

x
per MMBtu heat input

for stationary gas turbines in §117.106(c)(3) and generate an
estimated total of 141.00 tpd NO

x
reductions in HGA, based on

the 1997 emissions inventory.
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The proposed emission limit for pulping liquor recovery furnaces
in §117.206(c)(12) of 0.050 lb NO

x
per MMBtu heat input will

achieve a 64% NO
x

emission reduction and generate an esti-
mated 1.09 tpd NO

x
reductions in HGA, based on the 1997 emis-

sions inventory.

The proposed emission limits for kilns in §117.206(c)(13) of 0.66
lb NO

x
per ton of calcium oxide (CaO) for lime kilns and 0.76 lb

NO
x
per ton of product for lightweight aggregate kilns will achieve

a 39% NO
x
emission reduction from the kiln category and gener-

ate an estimated 0.30 tpd NO
x
reductions in HGA, based on the

1997 emissions inventory.

The proposed emission limits for heat treating furnaces and re-
heat furnaces in §117.206(c)(14) of 0.087 lb NO

x
per MMBtu heat

input for heat treating furnaces and 0.062 lb NO
x
per MMBtu heat

input for reheat furnaces will achieve a 35% NO
x
emission reduc-

tion from the steel furnace category and generate an estimated
0.39 tpd NO

x
reductions in HGA, based on the 1997 emissions

inventory.

The proposed emission limit for magnesium chloride fluidized
bed dryers in §117.206(c)(15) of a 90% reduction from the emis-
sion factor used to calculate the 1997 ozone season daily NO

x

emissions will achieve a 41% NO
x

emission reduction from the
dryer category and generate an estimated 0.95 tpd NO

x
reduc-

tions in HGA, based on the 1997 emissions inventory.

The proposed emission limit for incinerators in §117.206(c)(16)
of a 90% reduction from the emission factor used to calculate
the 1997 ozone season daily NO

x
emissions will achieve a 61%

NO
x
emission reduction and generate an estimated 3.62 tpd NO

x

reductions in HGA, based on the 1997 emissions inventory.

The NO
x
emission limit averaging times for BPA and DFW in the

renumbered §117.206(d)(1) are consistent with the averaging
times for NO

x
RACT compliance, in §117.205(b)(7). Units with

NO
x

emission monitors are capable of tracking emissions over
time, and are allowed to demonstrate compliance on a 30-day
average in BPA and DFW under this subsection. The proposed
changes to §117.206 also revise §117.206(d)(1)(A) by chang-
ing references from "continuous emission monitors" to "continu-
ous emissions monitoring system" and from "predictive emission
monitors" to "predictive emissions monitoring system" for consis-
tency with the definitions of these terms in §117.10(9) and (33),
respectively. For HGA, a new §117.206(d)(2) specifies that the
averaging time for the attainment demonstration emission lim-
its shall be as specified in the mass emissions cap and trade
program of Chapter 101, Subchapter H, Division 3, except that
EGFs shall also comply with the daily and 30-day system cap
emission limitations of §117.210, concerning System Cap.

The emission limits of the renumbered §117.206(e) address pol-
lutants which may increase as an incidental result of compliance
with the proposed NO

x
limits. The CO limit is consistent with

the existing CO limit of §117.205(f) for RACT because nothing
in these rules necessitates changing the existing limit. In rule-
making adopted on April 19, 2000, the commission intended to
change the proposed ammonia limit of five ppm to ten ppm in the
renumbered §117.205(e)(2) but inadvertently did not change the
rule language. (See the May 5, 2000 issue of the Texas Register
(25 TexReg 4146).) The proposed change to the renumbered
§117.206(e)(2) makes this correction. The ammonia limit of ten
ppm is lower than the existing limit of §117.205(g) and is sup-
ported by information from SCR vendors and ammonia test data
for gas-fired boilers using SCR, not available when the original

NO
x

RACT rules were adopted in 1993. The test data are re-
ported in Table 2-5 of NESCAUM. It is desirable to minimize am-
monia emissions because ammonia emissions create fine par-
ticulate matter, another form of air pollution. The commission
is not including these related pollutant limits in the attainment
demonstration SIP, in order to simplify the approval process for
alternative emission specification under §107.221. This step will
eliminate the need for case-specific SIP revisions to complete
the approval of an alternate CO or ammonia limit.

With the exception of the availability of alternative CO and
ammonia limits through §117.221, the revisions to the renum-
bered §117.206(f) specify that an owner or operator in HGA
may not use the alternative plant-wide emission specifications
in §117.207, the alternative case-specific specifications of
§117.221, the source cap in §117.223, or the trading option in
§117.570, except that EGFs shall also comply with the daily and
30-day system cap emission limitations of §117.210 of this title.
This is necessary to ensure that any trading that occurs is done
under the Chapter 101 mass emissions cap and trade program
being noticed for public hearings and comment concurrently in
this issue of the Texas Register. The owners and operators of
the equipment addressed by these proposed Chapter 117 revi-
sions will be required to use the compliance flexibility provided
by the proposed Chapter 101 mass emissions cap and trade
program, which will allow compliance to be established through
the use of surplus reductions created from other sources.

In addition, the proposed changes to §117.206 also revise
the renumbered §117.206(g) to make the exemptions of
§117.206(g)(1) and (2) unavailable in HGA for consistency with
the applicability of §117.206(c). The proposed changes to the
renumbered §117.206(g)(1) also change the order of "com-
mercial, institutional, or industrial" to "industrial, commercial, or
institutional" for consistency with the title of this division.

The proposed changes to §117.207, concerning Alternative
Plant-wide Emission Specifications, update cross-references
to renumbered rules. The proposed changes to §117.207 also
revise §117.207(b)(1) by changing references from "continu-
ous emission monitors" to "continuous emissions monitoring
system" and from "predictive emission monitors" to "predictive
emissions monitoring system" for consistency with the defini-
tions of these terms in §117.10(9) and (33), respectively. In
addition, the proposed changes to §117.207(f) change refer-
ences to §117.206(e), which should have been §117.206(f),
to §117.206(g) to account for the subsection renumbering in
§117.206. The proposed changes to §117.207 also revise
references in §117.207(f)(1) from "gas turbines" and "engines"
to "stationary gas turbines" and "stationary internal combustion
engines" for consistency with the definition of these terms in
§117.10(37) and (38), respectively.

Finally, the proposed changes to §117.207(f)(4) delete the su-
perfluous term "steam generator" since a steam generator is sim-
ply a boiler and is already addressed by this term in the Chapter
117 rules, and revise a reference from "United States Environ-
mental Protection Agency" to "EPA" because this abbreviation is
defined in Chapter 3, concerning Definitions.

The proposed changes to §117.208, concerning Operating
Requirements, correct the format of references to §§117.205 -
117.207 and 117.223 for consistency with Texas Register for-
matting requirements, and revise a reference in §117.208(d)(4)
from "gas turbines" to "stationary gas turbines" for consistency
with the definition of this term in §117.10(37).
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The proposed new §117.210 establishes a system cap for units
which generate electricity, but which will be subject to §117.206
rather than §117.106. The proposed new §117.210, would cre-
ate a flexible method of complying with the NO

x
emission specifi-

cations proposed in §117.206 for units which meet the definition
of EGF. The proposed section is patterned on the existing source
cap compliance option in §117.108 for electric utilities. The pro-
posed system cap sets limits on total pounds of NO

x
allowed to

be emitted by EGFs which will not be subject to §117.106. A
cap has the advantage over rate-based standards of allowing
the source owner to control the activity levels of the regulated
equipment as a means of compliance. This means that a com-
pany’s compliance measures may include installing less exten-
sive emission controls on a piece of equipment and choosing to
operate it less, or upgrading its efficiency to require less fuel fir-
ing.

The proposed changes to §117.211, concerning Initial Demon-
stration of Compliance, revise §117.211(e)(5) by revising a ref-
erence from "United States Environmental Protection Agency"
to "EPA" because this abbreviation is defined in Chapter 3, con-
cerning Definitions.

The proposed changes to §117.213, concerning Continuous
Demonstration of Compliance, add a new §117.213(a)(1)(B)
which specifies the totalizing fuel flow meter requirements
for units at major NO

x
sources in HGA which are subject to

§117.206. All units which are listed in §117.201 will be subject
to the totalizing fuel flow meter requirements because knowl-
edge of the fuel usage is critical in determining the emission
allocations for the proposed Chapter 101 mass emissions cap
and trade program. The existing §117.213(a)(1)(A) - (D) is being
renumbered as §117.213(a)(1)(A)(i) - (iv) to accommodate the
new §117.213(a)(1)(B).

The proposed changes to §117.213 also revise the renumbered
§117.213(a)(1)(A)(ii) (currently §117.213(a)(1)(B)) to reflect the
renumbering of §117.203(6) and (8) as §117.203(a)(6) and (8)
and the addition of the new §117.205(h)(10) - (11), and revise
§117.213(b)(2)(A) and §117.213(c)(2)(A) to reflect the addition
of the new §117.205(h)(8) - (11). The existing requirement in
§117.213(b) for O

2
monitors on certain boilers and process

heaters will continue to apply to these sources in HGA after
the emission specifications of §117.206(c) supersede those of
§117.205.

In addition, the proposed changes to §117.213 also add new
§117.213(c)(G) - (I) to specify that the requirement to install a
CEMS or PEMS NO

x
monitor applies to the following units in

HGA: lime kilns, lightweight aggregate kilns, and units with a
rated heat input greater than or equal to 100 MMBtu/hr which are
subject to §117.206(c). The existing requirement in §117.213(c)
for NO

x
monitors on certain boilers, process heaters, stationary

gas turbines, and units which use a chemical reagent for reduc-
tion of NO

x
will continue to apply to these sources in HGA af-

ter the emission specifications of §117.206(c) supersede those
of §117.205. Similarly, the existing requirement in §117.213(d)
- (f) for CO monitoring, CEMS, and PEMS will continue to ap-
ply to these sources in HGA after the emission specifications of
§117.206(c) supersede those of §117.205.

The proposed changes to §117.213 also revise
§117.213(c)(1)(F) and (2)(A), and (k) (being renumbered
as §117.213(k)(1)) to specify that these rules only apply to
units in BPA or DFW, or to units in HGA which are subject to
the NO

x
RACT emission specifications of §117.205. A new

§117.213(k)(2) specifies that for units in HGA which are subject

to the attainment demonstration emission specifications of
§117.206(c), the methods required in §117.213 and §117.214
shall be used in conjunction with the requirements of Chapter
101, Subchapter H, Division 3 to determine compliance. The
new §117.213(k)(2) further specifies that for enforcement
purposes, the executive director may also use other
commission compliance methods to determine whether the
source is in compliance with applicable emission specifications.

In addition, the proposed changes to §117.213 revise a ref-
erence in §117.213(h) from "gas turbines" to "stationary gas
turbines" for consistency with the definition of this term in
§117.10(37); and revise §117.213(i) to reflect the renumbering
of §117.203(6)(B) as §117.203(a)(6)(B).

Finally, the proposed revisions to the catchlines in §117.213(l)
and (m) clarify that these subsections apply to the NO

x
RACT

emission specifications of §117.205.

The proposed new §117.214 applies to units in HGA which are
subject to the attainment demonstration limits of §117.206(c)
and specifies monitoring and testing requirements. The pro-
posed new §117.214(a) requires monitoring for NO

x
, CO, and

fuel flow as specified in §117.213(a) and (c) - (f). The proposed
new §117.214(b) requires testing of each unit which is subject to
the emission limits of §117.106(c). The testing requirements are
consistent with the testing previously required of these units for
NO

x
RACT under §117.211.

Regarding emission allowances for the proposed Chapter
101 mass emissions cap and trade program, the proposed
§117.214(c) specifies that the NO

x
testing and monitoring

data specified in §117.214(a) and (b), together with the level
of activity, as defined in §101.350, are used to establish the
emission factor for the mass emissions cap and trade program.
For units without CEMS or PEMS, retesting is required after
any modifications which could increase the NO

x
emission rate,

but is optional after any modifications which could decrease
the NO

x
emission rate, including, but not limited to, installation

of post-combustion controls, low-NO
x

burners, low excess air
operation, staged combustion (for example, overfire air), FGR,
and fuel-lean and conventional (fuel-rich) reburn. The NO

x

emission rate determined by the retesting establishes a new
emission factor which must be used instead of the previously
determined emission factor for the proposed Chapter 101 mass
emissions cap and trade program.

The proposed changes to §117.216, concerning Final Control
Plan Procedures for Attainment Demonstration Emission Spec-
ifications, revise §117.216(a)(1) to reference the proposed sys-
tem cap of 117.210 and the Chapter 101 mass emissions cap
and trade program being proposed concurrently in this issue of
the Texas Register. This revision is necessary because the own-
ers and operators of the equipment addressed by these pro-
posed Chapter 117 revisions will be required to use the com-
pliance flexibility provided by the proposed Chapter 101 mass
emissions cap and trade program, which will allow compliance
to be established through the use of surplus reductions created
from other sources.

The proposed changes to §117.219, concerning Notifica-
tion, Recordkeeping, and Reporting Requirements, amend
§117.219(a) by correcting the reference to §101.11 to reflect the
recent title change of this section from "Exemptions from Rules
and Regulations" to "Demonstrations." (See the July 14, 2000
issue of the Texas Register (25 TexReg 6727)).
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The proposed changes to §117.219 also replace the term
"performance evaluation" with "relative accuracy test audit"
in §117.219(b)(2) to more accurately describe the CEMS or
PEMS performance evaluation; and replace the term "executive
director" with "appropriate regional office" in §117.219(c) to
more precisely specify where at the agency the test results are
to be sent.

In addition, the proposed changes to §117.219 revise references
in §117.219(d)(1)(A) and the renumbered §117.219(f)(4) from
"gas turbine" to "stationary gas turbine" for consistency with the
definition of this term in §117.10(37).

The proposed changes to §117.219 also revise a reference in the
renumbered §117.219(f)(3) from "internal combustion engine" to
"stationary internal combustion engine" for consistency with the
definition of this term in §117.10(38), and revise a reference in
the renumbered §117.219(f)(4) from "gas turbine" to "stationary
gas turbine" for consistency with the definition of this term in
§117.10(37).

In addition, the proposed revisions to §117.219(f) also renumber
paragraphs (1 ) - (8) as (2) - (9) to accommodate the new
§117.219(f)(1), and add a new §117.219(f)(1) in order to
specify that records of annual fuel usage shall be kept for each
unit subject to the totalizing fuel flow meter requirements of
§117.213(a). Finally, the proposed changes to the renumbered
§117.219(f)(3)(A)(i) correct a typographical error in a reference
to §117.208(d)(7).

The proposed changes to §117.221, concerning Alternative
Case Specific Specifications, revise §117.221(a) to reflect
the renumbering of §117.206(d) as §117.206(e), and revise a
reference in §117.211(b) from "United States Environmental
Protection Agency" to "EPA" because this abbreviation is
defined in Chapter 3, concerning Definitions.

The proposed requirements of §117.471, concerning Applica-
bility; §117.473, concerning Exemptions; §117.475, concerning
Emission Specifications; §117.478, concerning Operating Re-
quirements; and §117.479, concerning Monitoring, Recordkeep-
ing, and Reporting Requirements, apply to stationary reciprocat-
ing internal combustion engines, boilers, and process heaters
located in HGA at stationary sources of NO

x
which are not major

sources of NO
x
. Therefore, a new Division 2, concerning Boil-

ers, Process Heaters, and Stationary Engines at Minor Sources,
is being added to Subchapter D, concerning Small Combustion
Sources.

The proposed limits are essential components of and consistent
with the HGA Attainment Demonstration SIP, being noticed for
public hearings and comment concurrently in a separate section
of this issue of the Texas Register. The proposed emission lim-
its and ozone attainment demonstration SIP are required by 42
USC, §7410 and §7511a, which require states to submit SIPs
to the EPA which contain enforceable measures to achieve the
NAAQS. The process by which the emission limits were devel-
oped is described in the Background and Summary of the Fac-
tual Basis for the Proposed Rules section of this preamble.

The proposed new §117.471 specifies that the new Division 2,
concerning Boilers, Process Heaters, and Stationary Engines at
Minor Sources, which is being added to Subchapter D, concern-
ing Small Combustion Sources, applies to stationary reciprocat-
ing internal combustion engines, boilers, and process heaters
located in HGA at a stationary source of NO

x
which is not a ma-

jor source of NO
x
.

The proposed new §117.473 exempts boilers and process
heaters with a maximum rated capacity of 2.0 MMBtu/hr or
less. This exemption level is proposed because units with a
maximum rated capacity of 2.0 MMBtu/hr or less are already
regulated under Subchapter D, Division 1, concerning Water
Heaters, Small Boilers, and Process Heaters.

In addition, the following engines are exempt in the proposed
new §117.473: engines used in research and testing; engines
used for purposes of performance verification and testing; en-
gines used solely to power other engines or gas turbines dur-
ing start-ups; engines operated exclusively for firefighting and/or
flood control; engines used in response to and during the ex-
istence of any officially declared disaster or state of emergency;
and engines used directly and exclusively by the owner or opera-
tor for agricultural operations necessary for the growing of crops
or raising of fowl or animals. This exemption is consistent with
the exemption in the renumbered §117.203(3) which is available
for stationary sources of NO

x
which are major sources of NO

x
.

The proposed new §117.473 also exempts stationary recipro-
cating internal combustion engines with a hp rating of 50 hp or
less.

In addition, the proposed new §117.473 establishes an exemp-
tion for certain boilers and process heaters located at any sta-
tionary source of NO

x
which is not subject to Chapter 101, Sub-

chapter H, Division 3. The boilers and process heaters qualify for
this exemption if the maximum rated capacity is greater than 2.0
MMBtu/hr and less than 5.0 MMBtu/hr and the annual heat input
is less than or equal to 1.8 (109) Btu per calendar year; or if the
maximum rated capacity is equal to or greater than 5.0 MMBtu/hr
and the annual heat input is less than or equal to 9.0 (109) Btu
per calendar year. However, the totalizing fuel flow requirements
of §117.479(a), (d), and (g)(1) will apply to these exempted units
in order to document that the annual heat input conditions of the
exemption are met.

The proposed new §117.473(c) exempts from the requirements
of Chapter 117 all combustion units which would meet the re-
quirements of a standard permit currently being developed for
electricity-generating combustion units rated at less than ten MW
in capacity and which emit no more than 0.015 lb NO

x
/MMBtu

heat input. The commission is proposing this exemption to facili-
tate the distributed generation of electricity through authorization
of relatively small electricity-producing units.

The proposed new §117.475 establishes a proposed emission
limit of 0.036 lb NO

x
per MMBtu heat input (or alternatively, 30

ppmv NO
x
, at 3.0% O

2
, dry basis) for boilers and process heaters

in HGA at non-major stationary sources of NO
x
. The proposed

new §117.475 also establishes a proposed emission limit of 0.50
g NO

x
/hp-hr for gas-fired stationary reciprocating internal com-

bustion engines in HGA at non-major stationary sources of NO
x
.

The proposed new §117.478 specifies techniques to be used to
minimize NO

x
emissions. The proposed §117.478(b)(1) requires

boilers to be operated with O
2
, CO, or fuel trim. Such systems

can pay for themselves with fuel savings while reducing NO
x
due

to low excess air operation and reduced firing. Fuel trim has
been demonstrated as an effective control technique for natural
gas fired boilers operating with FGR to achieve compliance with
a 30 ppmv NO

x
limit.

The proposed new §117.478(b)(2) requires operation of boilers
and process heaters equipped with forced FGR such that the
proportional design rate of FGR is maintained over the operating
range.
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The proposed new §117.478(b)(3) requires operation of any post
combustion controls such that the injection rate of the reducing
agent (i.e., ammonia or urea) is maintained to limit NO

x
concen-

trations to no more than the NO
x
concentrations achieved at max-

imum rated capacity.

The proposed new §117.478(b)(4) requires engines controlled
with nonselective catalytic reduction (NSCR) to be operated with
an air-fuel ratio (AFR) controller which operates on exhaust O

2

or CO.

The proposed new §117.478(b)(5) requires engines to be
checked for proper operation measuring and recording NO

x
and

CO emissions at least quarterly and as soon as practicable after
each occurrence of engine maintenance which may reasonably
be expected to increase emissions, O

2
sensor replacement,

or catalyst cleaning or catalyst replacement. The proposed
new §117.478(b)(5) allows the use of stain tube indicators
specifically designed to measure NO

x
concentrations, provided

a hot air probe or equivalent device is used to prevent error
due to high stack temperature, and three sets of concentration
measurements are made and averaged. The proposed new
§117.478(b)(5) allows the use of portable NO

x
analyzers.

The proposed new §117.479 specifies the monitoring, record-
keeping, and reporting requirements for boilers, process
heaters, and engines which are subject to the emission specifi-
cations of §117.475.

The proposed new §117.479(a) requires installation of totalizing
fuel flow meters because knowledge of the fuel usage is critical
in determining the NO

x
emission rate as well as the emission

allocations for the proposed Chapter 101 mass emissions cap
and trade program.

The proposed new §117.479(b) does not require O
2

monitors,
but instead specifies that if an owner or operator installs an O

2

monitor, then the criteria in §117.213(e) is the appropriate guid-
ance for the location and calibration of the monitor.

The proposed new §117.479(c) does not require NO
x
monitors,

but instead specifies that if an owner or operator installs a NO
x

monitor, then it must meet the CEMS or PEMS requirements of
§117.213(e) or (f).

The proposed new §117.479(d) specifies that monitors must be
installed on the schedule specified in §117.534.

The proposed new §117.479(e) specifies the testing require-
ments for boilers, process heaters, and engines which are
subject to the emission limits of §117.475. These requirements
are based upon the existing requirements of §117.211. The
proposed §117.479 also specifies that for units without CEMS or
PEMS, retesting is required after any modifications which could
increase the NO

x
emission rate, but is optional after any modifi-

cations which could decrease the NO
x
emission rate, including,

but not limited to, installation of post-combustion controls,
low-NO

x
burners, low excess air operation, staged combustion

(for example, overfire air), FGR, and fuel-lean and conventional
(fuel-rich) reburn. The NO

x
emission rate determined by the

retesting establishes a new emission factor which must be used
instead of the previously determined emission factor for the
proposed Chapter 101 mass emissions cap and trade program.

The proposed new §117.479(f) specifies that the NO
x
testing and

monitoring data specified in §117.479(a) - (e), together with the
level of activity, as defined in §101.350, are used to establish the
emission factor for the proposed Chapter 101 mass emissions
cap and trade program.

The proposed new §117.479(g) specifies the records to be used
to demonstrate compliance with the emission limits of §117.475.

The proposed changes to §117.510, concerning Compliance
Schedule for Utility Electric Generation, revise §117.510(c)
to create separate paragraphs in this subsection addressing
compliance schedules for the NO

x
RACT rules and the proposed

emission specifications for attainment demonstrations. The
commission is proposing a staged four-year implementation
schedule for compliance with the new HGA emission specifica-
tions. First, one-third of the total reductions required to comply
with the attainment demonstration emission specifications is
required by December 31, 2002. The second one-third of
the reductions is required by December 31, 2003. The final
one-third of the reductions is required by December 31, 2004.
A combination of combustion controls and flue gas cleanup
controls will be necessary on many units.

The proposed revisions to §117.510(b)(2) modify the compliance
schedule for utility boilers in DFW by allowing exclusion of boil-
ers which are to be retired and decommissioned before May 1,
2005 from the calculation of the emission reductions to be made
by May 1, 2003. This two-year compliance schedule extension
will avoid the costs associated with installation of controls which
would be used for a relatively short period of time, yet still achieve
the necessary emission reductions before the critical 2005 ozone
season. To qualify for this compliance date extension, a boiler
must be designated by the Public Utility Commission of Texas
to be necessary to operate for reliability of the electric system,
and the owner must provide the executive director an enforce-
able written commitment by May 1, 2003 to retire and perma-
nently decommission the boiler by May 1, 2005.

In addition, the proposed changes to §117.510 add the missing
word "in" to §117.510(a)(2)(E)(iii) and (F) and the renumbered
§117.510(b)(2)(A)(v)(III) and (vi). The proposed changes to
§117.510 also make a variety of minor punctuation corrections
throughout the section. Finally, the proposed changes to
§117.510 revise §117.510(a)(2)(A)(i) and the renumbered
§117.510(b)(2)(A)(i)(I) by replacing a reference to the effective
date of these rules with the actual effective date, May 11, 2000.

The proposed changes to §117.520, concerning Compliance
Schedule for Industrial, Commercial, and Institutional Combus-
tion Sources in Ozone Nonattainment Areas, revise §117.520(c)
to create separate paragraphs in this subsection addressing
compliance schedules for the NO

x
RACT rules and the proposed

emission specifications for attainment demonstrations. The
commission is proposing a staged four-year implementation
schedule for compliance with the new HGA emission specifica-
tions. First, one-third of the total reductions required to comply
with the attainment demonstration emission specifications is
required by December 31, 2002. The second one-third of
the reductions is required by December 31, 2003. The final
one-third of the reductions is required by December 31, 2004.
A combination of combustion controls and flue gas cleanup
controls will be necessary on many units.

In addition, the proposed changes to §117.520 add the miss-
ing word "in" to §117.520(a)(3)(B)(v) and (E)(iii) and the renum-
bered §117.510(b)(2)(A)(v)(III) and (vi). The proposed changes
to §117.520 also revise §117.520(a), (b), and (c) by changing
the order of "commercial, institutional, or industrial" to "indus-
trial, commercial, or institutional" for consistency with the title of
this division. Finally, the proposed changes to §117.520 revise
§117.520(a)(3)(A)(i) by replacing a reference to the effective date
of this rule with the actual effective date, May 11, 2000.
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The proposed new §117.534 specifies the compliance sched-
ule for boilers, process heaters, and stationary engines at minor
sources in HGA.

PUBLIC UTILITY REGULATORY ACT DETERMINATION

As described earlier in this preamble, the commission proposes
these revisions to Chapter 117 and the SIP in order to reduce
NO

x
emissions and demonstrate attainment in the HGA ozone

nonattainment area. Accordingly, the commission makes the fol-
lowing determination, as required by the Public Utility Regulatory
Act (PURA), Texas Utilities Code (TUC), §39.263(c)(1)(A) and
§39.263(c)(3): reductions of NO

x
made in compliance with this

rulemaking are hereby determined to be an essential component
in achieving compliance with the NAAQS for ground-level ozone;
and the amount and location of reductions of NO

x
emissions re-

sulting from this rulemaking are hereby determined to be consis-
tent with the air quality goals and policies of the commission.

EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING
PERMIT PROGRAM

Since Chapter 117 is an applicable requirement under 30 TAC
Chapter 122, owners or operators subject to the Federal Operat-
ing Permit Program must, consistent with the revision process in
Chapter 122, revise their operating permit to include the revised
Chapter 117 requirements for each emission unit affected by the
revisions to Chapter 117 at their site.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENTS

John Davis, Technical Specialist in the Strategic Planning and
Appropriations Section, has determined that for the first five-year
period the proposed amendments are in effect, there will be no
significant fiscal implications for most units of state government
and most units of local government as a result of administration
or enforcement of the proposed amendments. However, there
will be significant fiscal implications to the University of Houston
and Baylor College of Medicine because they will be required to
install emission controls on stationary sources of NO

x
emissions

as a result of the proposed rules.

The proposed amendments would require a wide variety of sta-
tionary sources of NO

x
emissions in HGA to meet new emis-

sion specifications and other requirements in order to reduce
NO

x
emissions and ozone air pollution. The affected equipment

types and processes include electric utility boilers and stationary
gas turbines; ICI boilers; duct burners used in turbine exhaust
ducts; process heaters and furnaces; stationary internal com-
bustion engines; fluid catalytic cracking units (including catalyst
regenerators and associated CO boilers and furnaces); pulping
liquor recovery furnaces; lime kilns; lightweight aggregate kilns;
heat treating and reheat furnaces; magnesium chloride fluidized
bed dryers; incinerators; and BIF units.

These standards and specifications are part of the strategy to
reduce emissions of NO

x
necessary for the counties in the HGA

ozone nonattainment area to be able to demonstrate attainment
with the NAAQS for ozone. The proposed amendments are a
necessary and essential component of the proposed HGA At-
tainment Demonstration SIP. A SIP is a plan developed for any
region where existing (measured and estimated) ambient levels
of pollutant exceeds the levels specified in a national standard.
The plan sets forth a control strategy that provides emission re-
ductions necessary for attainment and maintenance of the na-
tional standards.

For sources with a design capacity to emit NO
x

in amounts
greater than or equal to ten tons per year (tpy), the commission
is proposing a staged four-year implementation schedule for
compliance with the new HGA emission specifications. First,
one-third of the total reductions required to comply with the
attainment demonstration emission specifications are required
by December 31, 2002. The second one-third of the reductions
are required by December 31, 2003. The final one-third of the
reductions are required by December 31, 2004. For sources
with a design capacity to emit NO

x
in amounts less than ten tpy,

the final compliance date is December 31, 2002.

Most of the sources which will have to comply with the proposed
rules are currently subject to air permits and are already being
inspected for compliance. Consequently, only a limited number
of additional facilities will need to be inspected for compliance
with the proposed amendments. The commission anticipates
that enforcement of these rules will not significantly increase the
number of facilities currently inspected by the state and local gov-
ernments.

The commission estimates that there may be other state and lo-
cal government facilities affected by the proposed amendments
that have not been identified in this fiscal note. State and local
government facilities with equipment affected by the proposed
amendments would be required to adhere to the proposed stan-
dards. Costs to those units would be similar as presented in this
fiscal note.

Based upon an analysis of the 1997 emission inventory data-
base, it is anticipated that four ICI boilers at the Baylor College
of Medicine and three ICI boilers at the University of Houston
and will be affected by the proposed amendments. The ICI boil-
ers at the Baylor College of Medicine have a maximum capacity
less than 40 MMBtu/hr. The new NO

x
emission standard for this

type of boiler is 0.036 lb/MMBtu. It is estimated that the these
boilers will have to reduce emissions by 0.01 tpd through the use
of combustion modifications, such as low-NO

x
burners (LNB) or

FGR. Total capital costs for the combustion modifications are es-
timated at $3,100 per MMBtu/hr, and the annual costs are esti-
mated at $600 per MMBtu/hr. These cost estimates were de-
rived from cost models on page E-23 of EPA’s alternative con-
trol techniques (ACT) document, Alternative Control Techniques
Document -- NO

x
Emissions from Industrial/Commercial/Institu-

tional (ICI) Boilers. Total capital costs for the Baylor College of
Medicine ICI gas-fired boilers are approximately $257,000 with
an annual cost of $52,200. The average capital cost for each
affected boiler is approximately $65,000 with an average annual
cost of $13,000. Cost effectiveness for the proposed emission
reductions is approximately $15,000 per ton of NO

x
reduced.

The three ICI boilers at the University of Houston are larger
units, with capacities greater than 40 MMBtu/hr but less than
100 MMBtu/hr. The new NO

x
emission standard for this type

of boiler is 0.015 lb/MMBtu. It is estimated that these ICI
boilers will have to reduce emissions by 0.04 tpd through the
use of SCR. In order to determine costs related to these ICI
boilers, a spreadsheet provided by NESCAUM was used. This
spreadsheet determines SCR costs based on the capacity of
the affected unit. Capital costs for SCR on these boilers ranges
from $70/kilowatt (kW) to $76/kW. Total capital costs for the
University of Houston as a result of the proposed amendments
are approximately $1.4 million with an annual cost of $384,000.
The average capital cost for each affected boiler is approx-
imately $467,000 with an average annual cost of $128,000.
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Cost effectiveness for the proposed emission reductions is
approximately $27,000 per ton of NO

x
reduced.

PUBLIC BENEFIT AND COSTS

Mr. Davis has also determined that for each year of the first five
years the proposed amendments to Chapter 117 are in effect,
the public benefit anticipated from enforcement of and compli-
ance with the proposed amendments will be a reduction of pub-
lic exposure to NO

x
emitted from affected stationary sources, a

reduction of ground-level ozone in ozone nonattainment areas,
and conformance with the requirements of the FCAA, 42 USC,
§§7410, 7502(a)(2), and 7511a(d) and (f).

The proposed amendments would require a wide variety of sta-
tionary sources of NO

x
emissions in HGA to meet new emis-

sion specifications and other requirements in order to reduce
NO

x
emissions and ozone air pollution. The affected equipment

types and processes include electric utility boilers and stationary
gas turbines; ICI boilers; duct burners used in turbine exhaust
ducts; process heaters and furnaces; stationary internal com-
bustion engines; fluid catalytic cracking units (including catalyst
regenerators and associated CO boilers and furnaces); pulping
liquor recovery furnaces; lime kilns; lightweight aggregate kilns;
heat treating furnaces; reheat furnaces; magnesium chloride flu-
idized bed dryers; incinerators; and BIF units.

The proposed amendments do not specify a particular control
technology to achieve the emission limits and there are a vari-
ety of control technologies or combinations of control technolo-
gies which may be used to comply, depending on the specific
circumstances of each affected source. In addition, the Chap-
ter 101 mass emissions cap and trade program being proposed
concurrently in this issue of the Texas Register establishes com-
pliance flexibility through a mass emissions cap and trade pro-
gram, which allows compliance to be established through the use
of surplus reductions created from other sources.

There may be individual sources for which the equipment actual
control costs are higher than those identified in this cost note.
The numbers of sources affected by these rules are approxi-
mations which do not include all new sources which have been
placed into service after 1997. Because these new sources have
been permitted under rules which require the new emissions to
be offset from existing sources, the counted number of sources
will not vary significantly because of offsetting source shutdowns
from obsolete equipment. The commission anticipates costs for
units not addressed in this fiscal note would be similar to the over-
all findings of this analysis. Additionally, the commission has in-
cluded cost for units affected by the proposed amendments that
did not report any emission rate data for 1997. No rate data could
indicate the unit has been shut down; however, for the purpose
of this note, costs were estimated for these units and included in
the overall total.

The proposed emission limit for electric utility boilers is 0.010 lb
NO

x
/MMBtu heat input for gas-fired boilers and auxiliary steam

boilers, 0.030 lb NO
x
/MMBtu heat input for oil- or coal-fired, tan-

gential-fired boilers, and 0.030 lb NO
x
/MMBtu heat input for oil- or

coal-fired, wall-fired boilers. The proposed 93% emission reduc-
tion, calculated from the average emissions of the electric util-
ity boilers in the area during the baseline period, is expected to
necessitate combustion modifications and SCR on the affected
electric utility boilers.

Based upon an analysis of the 1997 emission inventory data-
base, it is anticipated that 25 utility boilers and seven auxiliary
boilers in HGA will be affected by the proposed amendments.

It is estimated that these boilers will be required to reduce NO
x

emissions by 184.26 tpd (67,255 tpy). Capital cost of the utility
boiler combustion modifications is estimated at $10/kW for the
gas-fired combustion modifications, and $5/kW for the coal-fired
modifications. The costs of SCR for the coal and gas-fired utility
boilers are estimated from the cost models contained in Appen-
dix D of Status Report on NO

x
Control Technologies and Cost Ef-

fectiveness for Utility Boilers, issued by NESCAUM (June 1998).
In addition, the catalyst cost for the coal fired boilers was esti-
mated from discussions with engineers familiar with SCR appli-
cation, and the catalyst cost for gas-fired boilers was estimated
based on more specific cost information from gas-fired installa-
tion in the Los Angeles area, as identified in the May 5, 2000
issue of the Texas Register (25 TexReg 4157). It is estimated
that the cost of NO

x
reduction for the electric utility power boilers

will range between approximately $1,000 to $8,000 per ton of
NO

x
reduced. There are two utility systems affected by the pro-

posed amendments. Total capital cost for the first utility system
with 10,069 MW of electric generating capacity is $528 million
with an increased annual cost of $88 million. This utility system
has a mixture of gas- and coal-fired boilers. The average capital
cost to gas-fired boilers in this utility system is $16 million with
an average increased annual cost of $2.6 million. The average
capital cost for coal-fired boilers in this system is $54 million with
an average increased annual cost of $9.2 million. Total capital
costs for the second utility system with 532 MW of capacity are
$24 million with an increased annual cost of $5 million. The av-
erage capital cost for boilers in the smaller utility system is $12
million with an average increased annual cost of $2.3 million.

The proposed emission limits for gas-fired ICI boilers are 0.010
lb NO

x
per MMBtu heat input for boilers with a maximum rated

capacity equal to or greater than 100 MMBtu/hr; 0.015 lb
NO

x
per MMBtu heat input for boilers with a maximum rated

capacity equal to or greater than 40 MMBtu/hr, but less than
100 MMBtu/hr; and 0.036 lb NO

x
per MMBtu heat input (or

alternatively, 30 ppmv NO
x
, at 3.0% O

2
, dry basis) for boilers with

a maximum rated capacity less 40 MMBtu/hr. The proposed
92% NO

x
emission reduction from ICI boilers is expected to

necessitate SCR and combustion modifications.

Based upon an analysis of the 1997 emission inventory data-
base, it is anticipated that 235 gas- fired ICI boilers with a max-
imum rated capacity less 40 MMBtu/hr in HGA will be affected
by the proposed amendments. The commission estimates that
these boilers will be required to reduce NO

x
emissions by 0.99

tpd (361 tpy) through the use of combustion modifications. Total
capital costs for the combustion modifications are estimated at
$3,100 per MMBtu/hr and the annual costs are estimated at $600
per MMBtu/hr. These cost estimates were derived from cost
models on page E-23 of EPA’s Alternative Control Techniques
Document -- NO

x
Emissions from Industrial/Commercial/Institu-

tional (ICI) Boilers. Total capital costs for ICI gas- fired boilers
rated at 40 MMBtu/hr or less in HGA are approximately $8.1
million with an increased annual cost of $1.6 million. The av-
erage capital costs for boilers in this category are approximately
$41,000 with an average increased annual cost of $8,300. Cost
effectiveness for the proposed emission reductions from the af-
fected boilers in this category is approximately $4,500 per ton of
NO

x
reduced.

Based upon an analysis of the 1997 emission inventory data-
base, it is anticipated that 90 gas-fired ICI boilers with a maxi-
mum rated capacity equal to or greater than 40 MMBtu/hr, but
less than 100 MMBtu/hr in HGA will be affected by the proposed
amendments. The commission estimates that these boilers will
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be required to reduce NO
x

emissions by 3.03 tpd (1,106 tpy)
through the use of SCR. The costs of SCR for these ICI boil-
ers were estimated from a spreadsheet provided by NESCAUM.
Capital costs for SCR on the affected boilers range from $68/kW
to $80/kW. Total capital costs for ICI boilers with a maximum
rated capacity equal to or greater than 40 MMBtu/hr, but less
than 100 MMBtu/hr in HGA are approximately $38 million with
an increased annual cost of approximately $11 million. The av-
erage capital costs for boilers in this category are approximately
$467,000 with an average increased annual cost of $135,000.
Cost effectiveness for the proposed emission reductions from the
affected boilers in this category is approximately $10,000 per ton
of NO

x
reduced.

Based upon an analysis of the 1997 emission inventory data-
base, it is anticipated that 180 gas- fired ICI boilers with a max-
imum rated capacity equal to or greater than 100 MMBtu/hr in
HGA will be affected by the proposed amendments. The com-
mission estimates that these boilers will be required to reduce
NO

x
emissions by 53.24 tpd (19,433 tpy) through the use of SCR

and combustion modifications. The costs of SCR for these ICI
boilers were estimated from the NESCAUM spreadsheet, and
combustion modification costs were estimated to be $10/kW.
Capital costs for SCR on the affected boilers range from $49/kW
to $80/kW. Total capital costs for ICI boilers with a maximum
rated capacity equal to or greater than 100 MMBtu/hr in HGA
are approximately $354 million with an increased annual cost of
approximately $76 million. The average capital cost for boilers
in this category is approximately $1.9 million with an average
increased annual cost of $421,000. Cost effectiveness for the
proposed emission reductions from the affected boilers in this
category is approximately $4,000 per ton of NO

x
reduced.

The proposed emission limit for coke-fired boilers is 0.057 lb NO
x

per MMBtu heat input. The proposed 90% emission reduction is
expected to necessitate SCR on the affected coke- fired boilers.
Based upon an analysis of the 1997 emission inventory data-
base, it is anticipated that one coke-fired ICI boiler in HGA will
be affected by the proposed amendments. The commission esti-
mates that this boiler will be required to reduce NO

x
emissions by

10.44 tpd (3,811 tpy) through the use of SCR. The costs of SCR
for this ICI boiler were estimated from a spreadsheet provided by
NESCAUM. Capital costs for SCR on the affected boiler are es-
timated to be $85/kW. Total capital costs for this coke-fired boiler
are approximately $15 million with an increased annual cost of
approximately $2.8 million. Cost effectiveness for the proposed
emission reductions from this boiler is approximately $728 per
ton of NO

x
reduced.

The proposed emission limit for wood fuel-fired boilers is 0.020 lb
NO

x
per MMBtu heat input. The proposed 90% emission reduc-

tion is expected to necessitate SCR on the affected wood-fired
boilers. Based upon an analysis of the 1997 emission inven-
tory database, it is anticipated that three wood-fired ICI boil-
ers in HGA will be affected by the proposed amendments. The
commission estimates that these boilers will be required to re-
duce NO

x
emissions by 0.91 tpd (332 tpy) through the use of

SCR and combustion modifications. The smallest of the three
wood-fired boilers is a four MMBtu/hr unit. There are no cost es-
timates available for SCR installed on units of this size. Based
on the NESCAUM spreadsheet, the overall capital costs would
exceed $100/kW to install SCR on this unit; therefore, the owner
or operator of this unit may decide to install combustion modifi-
cations and purchase allowances in order to meet required emis-
sion limits. The commission estimates the combustion modi-
fications would cost approximately $31/kW. This estimate was

derived from costs associated with a 17 MMBtu/hr watertube
gas-fired boiler equipped with LNB and FGR which is listed in
EPA’s Alternative Control Techniques Document -- NO

x
Emis-

sions from Industrial/Commercial/Institutional (ICI) Boilers. The
costs of SCR for the two remaining wood-fired ICI boilers were
estimated from a spreadsheet provided by NESCAUM. Capital
costs for SCR on the two remaining boilers are approximately
$55/kW and $71/kW. Total capital costs for the three wood-fired
ICI boilers are approximately $3.5 million with an increased an-
nual cost of approximately $825,000. The average capital cost
for the larger two boilers is approximately $1.7 million with an
average increased annual cost of $411,000. Cost effectiveness
for the proposed emission reductions from the affected boilers in
this category is approximately $2,525 per ton of NO

x
reduced.

The proposed emission limit for rice hull-fired boilers is 0.089 lb
NO

x
per MMBtu heat input. The proposed 90% emission reduc-

tion is expected to necessitate SCR on the one rice hull-fired
boiler contained in the inventory; however, according to agency
records this boiler is currently shut down and there are no plans
to reactivate this boiler. Consequently, the total annual fiscal im-
pact for rice hull- fired boilers in HGA is assumed to be zero.

The proposed emission limit for oil-fired boilers is 2.0 lb NO
x

per 1,000 gallons of oil burned. The proposed 90% emission
reduction is expected to necessitate SCR on the affected
oil-fired boilers. Based upon an analysis of the 1997 emission
inventory database, it is anticipated that three oil-fired ICI boilers
will be affected by the proposed amendments. The commission
estimates that these boilers will be required to reduce NO

x

emissions by 0.13 tpd (47 tpy) through the use of SCR and
combustion modifications. Two of the units are low capacity
three MMBtu/hr and eight MMBtu/hr boilers. There are no
cost estimates available for SCR installed on units of this size.
Based on the NESCAUM spreadsheet, the overall capital costs
would exceed $90/kW to install SCR on these units; therefore,
the owner or operator of these units may decide to install com-
bustion modifications and purchase allowances in order to meet
required emission limits. The commission estimates the com-
bustion modifications would cost approximately $31/kW. This
estimate was derived from costs associated with a 17 MMBtu/hr
watertube gas-fired boiler equipped with LNB and FGR which
is listed in EPA’s Alternative Control Techniques Document --
NO

x
Emissions from Industrial/Commercial/Institutional (ICI)

Boilers. The costs of SCR on the remaining boilers were
estimated from spreadsheets provided by NESCAUM. Capital
costs for SCR on the third oil-fired boiler are approximately
$72/kW. Total capital costs for affected oil-fired ICI boilers in
HGA is approximately $472,000 with an increased annual cost
of approximately $135,000. Cost effectiveness for the proposed
emission reductions from the affected boilers in this category is
approximately $2,900 per ton of NO

x
reduced.

The commission estimates the total capital costs for the 513
identified ICI boilers affected by the proposed amendments are
approximately $419 million with an annualized cost of $95 mil-
lion. The overall estimated cost effectiveness for the proposed
emission reductions for ICI boilers is approximately $3,800 per
ton of NO

x
reduced.

The proposed emission limit for fluid catalytic cracking units (in-
cluding CO boilers, CO furnaces, and catalyst regenerator vents)
is ten ppmv NO

x
(at 0.0% O

2
, dry basis). The proposed 90%

emission reduction is expected to necessitate SCR on the af-
fected fluid catalytic cracking units (FCCUs).
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Based upon an analysis of the 1997 emission inventory data-
base, it is anticipated that 14 FCCUs at nine refineries in HGA
will be affected by the proposed amendments. The commission
estimates that these units will be required to reduce NO

x
emis-

sions by 13.44 tpd (4,906 tpy) through the use of SCR. The costs
of SCR for these FCCUs were estimated from a spreadsheet
provided by NESCAUM. Capital costs for SCR on the affected
FCCUs range from $46/kW to $60/kW. Total capital costs for af-
fected FCCUs in HGA are approximately $38.5 million with an
increased annual cost of approximately $8.6 million. The aver-
age capital costs for units in this category are approximately $2.7
million with an average increased annual cost of $616,000. Cost
effectiveness for the proposed emission reductions from the af-
fected FCCUs is approximately $1,800 per ton of NO

x
reduced.

The proposed emission limit for pulping liquor recovery furnaces
is 0.050 lb NO

x
per MMBtu heat input. The proposed 64% NO

x

emission reduction is expected to necessitate SNCR on the af-
fected pulping liquor recovery furnaces.

Based upon an analysis of the 1997 emission inventory data-
base, it is anticipated that three pulping liquor recovery furnaces
at two pulp mills in HGA will be affected by the proposed amend-
ments. It is estimated that these units will be required to re-
duce NO

x
emissions by 1.09 tpd (398 tpy). Using the total an-

nual cost estimates for SNCR for several types of wood-fired
boilers in EPA’s Alternative Control Techniques Document -- NO

x

Emissions from Industrial/Commercial/Institutional (ICI) Boilers,
it is estimated that the cost effectiveness will range from approx-
imately $2,000 to $4,500 per ton of NO

x
reduced. The total an-

nual fiscal impact for pulping liquor recovery furnaces in HGA is
approximately $850,000 to $1.7 million per year.

The proposed emission limits for kilns are 0.66 lb NO
x
per ton of

CaO for lime kilns and 0.76 lb NO
x

per ton of product for light-
weight aggregate kilns. The proposed 39% NO

x
emission reduc-

tion from the kiln category is expected to necessitate combustion
controls (such as LNB, or mid-kiln firing and staged combustion)
on the affected kilns.

Based upon an analysis of the 1997 emission inventory data-
base, it is anticipated that two lime kilns at two pulp mills and
three lightweight aggregate kilns at one lightweight aggregate
plant in HGA will be affected by the proposed amendments.
It is estimated that these units will be required to reduce NO

x

emissions by 0.30 tpd (110 tpy). Based on vendor quotes,
installations of staged combustion technology would cost ap-
proximately $225,000 per kiln, with estimated annual operating
costs of $10,000. Total capital costs for affected kilns in HGA
are approximately $1.1 million with an increased annual cost
of $125,000. Cost effectiveness for the proposed emission
reductions from affected kilns is approximately $1,141 per ton
of NO

x
reduced.

The proposed emission limits for heat treating and reheat fur-
naces are 0.087 lb NO

x
per MMBtu heat input for heat treating

furnaces and 0.062 lb NO
x
per MMBtu heat input for reheat fur-

naces. The proposed 35% NO
x
emission reduction from the steel

furnace category is expected to necessitate combustion controls
(such as LNB) on the affected furnaces.

Based upon an analysis of the 1997 emission inventory data-
base, it is anticipated that two heat treating furnaces and seven
reheat furnaces at one steel processing plant in HGA will be af-
fected by the proposed amendments. It is estimated that these
units will be required to reduce NO

x
emissions by 0.39 tpd (142

tpy). Annual costs for combustion controls on these units was

derived from Tables 7 and 8 on page 85 of the State and Territo-
rial Air Pollution Program Administrators (STAPPA)/Association
of Local Air Pollution Control Officials (ALAPCO) document titled
Controlling Nitrogen Oxides Under the Clean Air Act: A Menu of
Options. Based on the source, annualized costs for the instal-
lation of LNB on the affected heat treat furnaces would be ap-
proximately $70,000 and $35,000 for the reheat furnaces. The
estimated total increased annual costs for affected furnaces are
$385,000. Cost effectiveness for the proposed emission reduc-
tions from affected furnaces is approximately $2,705 per ton of
NO

x
reduction.

The proposed emission limit for magnesium chloride fluidized
bed dryers is a 90% reduction from 1997 ozone season daily NO

x

emissions. The proposed 41% NO
x
emission reduction from the

dryer category would be expected to necessitate SCR on the
one affected dryer; however, this dryer is currently shut down.
According to the company, there are no plans to reactivate this
dryer. Consequently, the total annual fiscal impact for dryers in
HGA is assumed to be zero.

The proposed emission limit for incinerators is a 90% reduction
from 1997 ozone season daily NO

x
emissions. The proposed

61% NO
x
emission reduction from this emission category is ex-

pected to necessitate SCR on the affected incinerators.

Based upon an analysis of the 1997 emission inventory data-
base, it is anticipated that 23 incinerators at 16 refineries, chemi-
cal plants, and hazardous waste disposal operations in HGA will
be affected by the proposed amendments. It is estimated that
these units will be required to reduce NO

x
emissions by 3.62 tpd

(1,321 tpy). The costs of SCR for these incinerators were esti-
mated from a spreadsheet provided by NESCAUM. Capital costs
for SCR on the affected incinerators are estimated to range from
$49/kW to $72/kW. Total capital costs for these incinerators are
approximately $28 million with an increased annual cost of ap-
proximately $6.3 million. The average capital cost for units in this
category is approximately $1.2 million with an average increased
annual cost of $272,000. Cost effectiveness for the proposed
emission reductions from affected incinerators is approximately
$4,800 per ton of NO

x
reduced.

The proposed emission limit for BIF units is 0.015 lb NO
x

per
MMBtu heat input. The proposed 81% emission reduction is ex-
pected to necessitate SCR on the affected BIF units. The pro-
posed emission limit reflects the installation of post-combustion
controls, but not combustion controls, because combustion con-
trols potentially could affect the VOC destruction efficiency when
these units are burning waste-derived fuel. At the very least, in-
stallation of combustion controls potentially could trigger the re-
quirements for a relatively costly trial burn.

Based upon an analysis of the 1997 emission inventory
database, it is anticipated that 41 BIF units at 15 refineries
and chemical plants in HGA will be affected by the proposed
amendments. It is estimated that these units will be required to
reduce NO

x
emissions by 9.95 tpd (3,632 tpy). The costs of SCR

for these units was estimated from the NESCAUM spreadsheet
for units with a capacity greater than 40 MMBtu/hr. The cost for
SCR on a 50 MMBtu/hr gas-fired boiler, as documented in the
STAPPA/ALAPCO document titled Controlling Nitrogen Oxides
Under the Clean Air Act: A Menu of Options, was used for units
with a capacity less than 40 MMBtu/hr. Capital costs for SCR
installed on BIF units less than 40 MMBtu/hr are estimated
to be $6,420 per MMBtu/hr with an annual cost of $1,510 per
MMBtu/hr. Capital costs for the larger units would range from
$49/kW to $65/kW. Total capital costs affected BIF units in HGA
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are approximately $45 million with an increased annual cost
of approximately $10.7 million. The average capital costs for
units in this category are approximately $1.1 million with an
average increased annual cost of $256,000. Cost effectiveness
for the proposed emission reductions from affected BIF units is
approximately $3,000 per ton of NO

x
reduced.

The proposed emission limits for gas-fired process heaters are
0.010 lb NO

x
per MMBtu heat input for units with a maximum

rated capacity equal to or greater than 100 MMBtu/hr; 0.015 lb
NO

x
per MMBtu heat input for units with a maximum rated ca-

pacity equal to or greater than 40 MMBtu/hr, but less than 100
MMBtu/hr; and 0.036 lb NO

x
per MMBtu heat input (or alterna-

tively, 30 ppmv NO
x
, at 3.0% O

2
, dry basis) for units with a maxi-

mum rated capacity less 40 MMBtu/hr. The proposed 88% NO
x

emission reduction is expected to necessitate SCR on many af-
fected process heaters and combustion controls on smaller af-
fected process heaters.

Based upon an analysis of the 1997 emission inventory data-
base, it is anticipated that 726 process heaters with a maximum
rated capacity less 40 MMBtu/hr in HGA will be affected by the
proposed amendments. The commission estimates that these
process heaters will be required to reduce NO

x
emissions by

4.33 tpd (1,580 tpy) through the use of combustion modifications
such as LNB. Based on cost estimates found on page 49, Table
4 in the STAPPA/ALAPCO document titled Controlling Nitrogen
Oxides Under the Clean Air Act: A Menu of Options, the com-
mission estimates that the capital costs to install LNB on these
process heaters are approximately $3,280 per MMBtu/hr with an
annualized cost of approximately $560 per MMBtu/hr. The total
capital costs for process heaters with a maximum rated capacity
less than 40 MMBtu/hr are approximately $22.3 million with an
increased annual cost of approximately $4 million. The average
capital cost for units in this category is approximately $32,000
with an average increased annual cost of $5,700. The cost ef-
fectiveness for the proposed emission reductions from affected
process heaters in this category is approximately $2,510 per ton
of NO

x
reduced.

Based upon an analysis of the 1997 emission inventory data-
base, it is anticipated that 216 process heaters with a maximum
rated capacity greater than 40 MMBtu/hr, but less than 100
MMBtu/hr, in HGA will be affected by the proposed amend-
ments. The commission estimates that these process heaters
will be required to reduce NO

x
emissions by 12.84 tpd (4,686

tpy) through the use of SCR and combustion modifications.
The costs of SCR for these incinerators were estimated from a
spreadsheet provided by NESCAUM. Capital costs for SCR on
the affected incinerators are estimated to range from $68/kW
to $80/kW. Combustion modifications are estimated to cost
$28/kW based on cost estimates found on page 49, Table 4
in the STAPPA/ALAPCO document titled Controlling Nitrogen
Oxides Under the Clean Air Act: A Menu of Options. The total
capital costs for process heaters with a maximum rated capacity
greater than 40 MMBtu/hr, but less than 100 MMBtu/hr, are
approximately $95 million with an increased annual cost of
approximately $27 million. The average capital cost for units
in this category is approximately $429,000 with an average
increased annual cost of $120,000. The cost effectiveness
for the proposed emission reductions from affected process
heaters in this category is approximately $5,700 per ton of NO

x

reduced.

Based upon an analysis of the 1997 emission inventory data-
base, it is anticipated that 424 process heaters with a maximum

rated capacity greater than or equal to 100 MMBtu/hr in HGA
will be affected by the proposed amendments. The commis-
sion estimates that these process heaters will be required to re-
duce NO

x
emissions by 79.35 tpd (28,963 tpy) through the use of

SCR and combustion modifications. The costs of SCR for these
process heaters were estimated from a spreadsheet provided
by NESCAUM. Capital costs for SCR on the affected process
heaters are estimated to range from $68/kW to $80/kW. Combus-
tion modifications are estimated to cost $17/kW based on cost
estimates found on page 49, Table 4 in the STAPPA/ALAPCO
document titled Controlling Nitrogen Oxides Under the Clean
Air Act: A Menu of Options. The total capital costs for process
heaters with a maximum rated capacity greater than or equal to
100 MMBtu/hr are approximately $596 million with an increased
annual cost of approximately $137 million. The average capital
cost for units in this category is approximately $1.4 million with an
average increased annual cost of $330,000. The cost effective-
ness for the proposed emission reductions from affected process
heaters in this category is approximately $4,700 per ton of NO

x

reduced.

Based upon an analysis of the 1997 emission inventory data-
base, it is anticipated that one oil-fired process heater in HGA
will be affected by the proposed amendments. The commission
estimates that this process heater will be required to reduce NO

x

emissions by 0.04 tpd (15 tpy) through the use of SCR and com-
bustion modifications. Based on cost estimates found on page
50, Table 5 in the STAPPA/ALAPCO document titled Controlling
Nitrogen Oxides Under the Clean Air Act: A Menu of Options,
the commission estimates SCR cost effectiveness will be ap-
proximately $2,300 per ton. The cost effectiveness for LNB is
approximately $1,300 per ton. The total increased annual cost
for this process heater is approximately $54,000.

The commission estimates that the total capital costs for the
1,367 process heaters affected by the proposed amendments
are approximately $713 million with an increased annual cost of
$168 million. The overall estimated cost effectiveness for the
proposed emission reductions from affected process heaters is
approximately $4,800 per ton of NO

x
reduced.

The proposed emission limits for gas-fired stationary reciprocat-
ing internal combustion engines are: 0.17 g NO

x
/hp-hr at sites

with reciprocating gas-fired engine compressors totaling 3,000
hp or more in 1997 or later; 0.50 g NO

x
/hp-hr at sites with gas-

fired compressors totaling less than 3,000 hp in 1997 or later;
and 0.50 g NO

x
/hp-hr for dual-fuel, reciprocating engines.

The emission inventory indicates 38 sites in 1997 had gas-fired
compressor engines totaling more than 3,000 hp. These
locations include sixteen upstream gas plants or compressor
stations, nine gas transmission or gas storage stations, seven
chemical plants, four oil refineries, and two oil terminals.

The proposed limit of 0.17 g NO
x
/hp-hr at large compressor sites

is expected to necessitate replacement with electric motors.
The limit is approximately equal to the projected emission rate
from electric generating facilities after the addition of Attainment
Demonstration SIP NO

x
controls. Therefore, either adding

emission controls to the engines to meet the limit or converting
the site to electric drive would produce similar NO

x
reductions.

The 3,000 hp or greater site compression threshold is intended
to: maximize emission reductions by reducing 90% of the
gas compressor engine NO

x
according to the more stringent

emission limit; include sites with reasonable access to existing
transmission lines; exclude smaller sites which are more likely
to be located at greater distances from transmission lines; and
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avoid new transmission line costs to sites with small electric
loads.

Since 1997, two of the 38 sites have been converted to electric
drive compressors. The estimated costs of conversion to elec-
tric drive for the remaining sites are based on cost for one of
these sites, documented in an application for property tax abate-
ment for the pollution control project, filed with the commission
in April, 2000. The total capital cost of $32.5 million for 42,500
hp of new electric compressors equates to $714/hp. This does
not include the cost of upgraded electric transmission lines to the
site, which cost approximately $700,000 per mile. The distance
of new transmission lines necessary to deliver the appropriate
electrical power to gas plants and compressor stations is esti-
mated to average three miles. Operating cost savings for the
project with cost information were estimated to include a reduc-
tion of eight full time positions to maintain 24,000 hp of existing
gas-fired compressor engines and the value of emission credits
from the shutdown of the engines. Energy costs were estimated
to remain in balance, in part based on the ability to obtain whole-
sale electric rates. For this analysis, the annual operating costs
will be assumed to remain in balance between energy costs and
maintenance and emission credit savings.

An analysis of the inventory indicates about 118 gas-fired en-
gines located at sites with less than 3,000 hp of compressor en-
gines would be subject to the 0.5 g NO

x
/hp-hr limit. Of these, 12

engines reported emissions less than 0.5 g NO
x
/hp-hr in 1997.

Of the remainder, there appear to be 87 rich-burn engines and
31 lean burn engines.

The proposed limit of 0.50 g NO
x
/hp-hr for gas-fired engines at

sites with gas- fired compressors totaling less than 3,000 hp in
1997 or later is expected to be achieved with a combination of
technologies. For rich-burn engines, the existing RACT limit of
2.0 g NO

x
/hp-hr has been met through application of non-selec-

tive catalytic reduction (NSCR) to many engines rated more than
150 hp. Many of these rich-burn engines are currently achiev-
ing 0.50 g NO

x
/hp-hr with NSCR. An additional catalyst module

will be necessary for some of the rich burn engines to ensure
compliance with the proposed limit. The total annualized cost
of an additional catalyst module is estimated at $15/hp, based
on vendor information. For lean-burn engines, the anticipated
controls necessary to comply are a combination of combustion
modifications to limit emissions to 5.0 g NO

x
/hp-hr or less, and

then SCR to achieve the 0.50 g NO
x
/hp-hr emission limit. Com-

bustion modifications to reduce emissions to 5.0 g NO
x
/hp-hr or

less include low emission retrofits, high energy ignition, and high
pressure fuel injection. Low emission combustion costs for this
cost note were based on total capital ($315,000 + ($350*HP)
and annualized ($71,300 + ($74.8*HP) cost equations on pages
6-33 and 6-38 of EPA’s ACT document, Alternative Control Tech-
niques Document NO

x
Emissions from Stationary Reciprocating

Internal Combustion Engines. (EPA-453/R-93-032). Based on
an analysis of the emission inventory data, the SCR reductions
necessary range from 50% for engines with a current baseline
of 1.0 g NO

x
/hp-hr, to 90% for engines which must initially re-

duce to 5.0 g NO
x
/hp-hr with combustion modification. The cost

of SCR for gas-fired engines is estimated from the total capital
($310,000 + ($72.7*HP) and annualized ($140,000 + ($40*HP)
cost equations on page 6-56 of the ACT document.

An analysis of the inventory indicates one dual-fuel electric
generator engine would be subject to the 0.5 g NO

x
/hp-hr limit.

This engine appears to currently operate at approximately 5.0
g NO

x
/hp-hr, such that a 92% efficient SCR would enable it to

comply with the proposed limit without additional combustion
modifications. The higher removal efficiency appears feasible
because the literature contains examples of SCR operating
at 92% removal efficiency on stationary diesel and gas-fired
engines. The cost of SCR for the dual-fuel engine is estimated
from the total capital ($187,000 + ($98*HP) and annualized
($37,300 + $16.3*HP) cost equations on page 6- 60 of the ACT
document.

Based upon an analysis of the 1997 emission inventory data-
base, it is anticipated that approximately 450 stationary gas-
fired reciprocating internal combustion engines in HGA will be
affected by the proposed amendments. It is estimated that these
engines will be required to reduce NO

x
emissions by 78.50 tpd.

Based on the referenced sources, it is estimated that the cost
will range from approximately $50 to $25,000 per ton of NO

x
re-

duced. The total capital cost for gas-fired reciprocating internal
combustion engines in HGA is approximately $441 million with
an increased annual cost of approximately $63 million per year.

The proposed emission limits for stationary gas turbines and
duct burners used in turbine exhaust ducts is 0.015 lb NO

x
per

MMBtu heat input (about four ppmv, dry at 15% O
2
). The pro-

posed 92% NO
x

emission reduction is expected to necessitate
SCR on affected stationary gas turbines and duct burners. In
addition, for those gas turbines which are currently not achiev-
ing the RACT limit of 42 ppmv, it is anticipated that combustion
modifications such as water or steam injection will also be nec-
essary to achieve the proposed emission limits.

Based upon an analysis of the 1997 emission inventory data-
base, it is anticipated that approximately 189 stationary gas tur-
bines and any associated duct burners in HGA will be affected
by the proposed amendments. Total annualized costs are esti-
mated from cost tables 6-6, 6-9, 6-10, and 6- 12 of EPA’s ACT
document, Alternative Control Techniques Document NO

x
Emis-

sions from Stationary Gas Turbines, (EPA-453/R-93-007). It is
estimated that these units will be required to reduce NO

x
emis-

sions by 141 tpd (51,465 tpy). It is estimated that the cost ef-
fective will range from approximately $1,000 to $25,000 per ton
of NO

x
reduced, except for peaking gas turbines. For peaking

gas turbines, it is estimated that the cost effectiveness will range
from approximately $13,000 to $75,000 per ton of NO

x
reduced.

Using the ACT document, the total capital costs for turbines in
this category are approximately $403 million with an increased
annual cost of $130 million per year.

Based on an analysis of the 1997 emission inventory database,
the proposed continuous monitoring of boilers and heaters with
heat input rated greater than or equal to 100 MMBtu/hr will re-
quire approximately an additional 300 boilers, heaters, and fur-
naces to install and operate NO

x
CEMS or PEMS. The commis-

sion estimates the initial cost of a CEMS which monitors NO
x
,

oxygen, and flow to be approximately $137,400 to $179,600,
with total annual costs of $64,800 to $66,000, based upon U.S.
EPA’s Continuous Emission Monitoring System Cost Model, Ver-
sion 3.0. Based on these figures, the total cost for the additional
NO

x
CEMS or PEMS would be $54 million with an increased an-

nual cost of approximately $20 million. It should be noted that
this cost model provides the initial costs (including capital and
installation costs) and annual costs (operating costs) for a single
CEMS installed to monitor emissions from one source at a plant.
In the cost model’s user manual, the EPA notes that the cost
model is not intended for use in estimating the costs for multiple
CEMS to monitor multiple sources at a plant. Simply multiplying
the number of CEMS by the model’s result will overestimate the
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total cost since some of the costs are not repeated with the ad-
dition of a second CEMS or more.

Based on vendor quotes, it appears that the cost of CEMS has
been dropping, such that the EPA cost model overestimates both
the initial and annual costs. In addition, the proposed rules allow
multiple stacks to share one CEMS, as well as allowing PEMS as
an alternative to CEMS, which should further reduce the costs of
complying with the proposed rules. It is generally recognized that
a PEMS, which consists of equipment necessary for the contin-
uous determination and recordkeeping of process gas concen-
trations and emission rates using process or control device op-
erating parameters measurements and a conversion equation,
graph, or computer program to produce results in units of the
applicable emission limitation, are generally less expensive than
a CEMS. Therefore, the costs estimated by the EPA’s cost model
could be expected to represent an upper bound of the monitor-
ing costs.

Based on an analysis of the emissions inventory, there are ap-
proximately 600 industrial boilers, process heaters and furnaces
with rated heat input between two MMBtu/hr and 40 MMBtu/hr,
which would require fuel use meters to track annual emissions.
Installed costs for fuel flow meters are estimated to range from
$3,500 to $10,000 per meter. The total increased annual cost for
additional fuel meters in HGA is approximately $0.5 million.

In addition to the direct emission control costs identified in this
note, there are additional costs associated with lost production
for those sources which will not be able to accommodate the
installation of the control equipment during normal equipment
outage periods. In some cases, there may be costs of lost pro-
duction due to additional process outages related to emission
control equipment start up.

The total capital cost for all known affected sources in HGA is
approximately $2.7 billion with an increased annual cost of ap-
proximately $597 million.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

The commission has been unable to identify any small or mi-
cro-businesses which would be affected by the proposed amend-
ments. The majority of sites affected by the proposed amend-
ments are large petrochemical and industrial businesses. If there
are affected small or micro-businesses, the estimated capital and
annualized cost for installing and operating the control technol-
ogy used for the various types of units in this fiscal note would
appear to be a reasonable cost estimate for small or micro-busi-
nesses. The proposed amendments would require a wide vari-
ety of stationary sources of NO

x
emissions in HGA to meet new

emission specifications and other requirements in order to re-
duce NO

x
emissions and ozone air pollution. The affected equip-

ment types and processes include electric utility boilers and sta-
tionary gas turbines; ICI boilers; duct burners used in turbine
exhaust ducts; process heaters and furnaces; stationary inter-
nal combustion engines; FCCUs (including catalyst regenera-
tors and associated CO boilers and furnaces); pulping liquor
recovery furnaces; lime kilns; lightweight aggregate kilns; heat
treating furnaces; reheat furnaces; magnesium chloride fluidized
bed dryers; incinerators; and BIF units. The proposed amend-
ments do not specify a particular control technology to achieve
the emission limits and there may be other control technologies
or combinations of control technologies which may be used to
comply. In addition, the Chapter 101 mass emissions cap and
trade program being proposed concurrently in this issue of the
Texas Register establishes compliance flexibility through a mass

emissions cap and trade program, which allows compliance to be
established through the use of surplus reductions created from
other sources.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission has reviewed the proposed rulemaking in light
of the regulatory analysis requirements of Texas Government
Code, §2001.0225, and has determined that the rulemaking
meets the definition of a "major environmental rule" as de-
fined in that statute. "Major environmental rule" means a rule
the specific intent of which is to protect the environment or
reduce risks to human health from environmental exposure
and that may adversely affect in a material way the economy,
productivity, competition, jobs, the environment, or the public
health and safety of the state or a sector of the state. The
amendments to Chapter 117 will require emission reductions
from electric utility boilers and stationary gas turbines; ICI
boilers and stationary gas turbines; duct burners used in turbine
exhaust ducts; process heaters and furnaces; stationary internal
combustion engines; fluid catalytic cracking units (including
catalyst regenerators and CO boilers and furnaces); pulping
liquor recovery furnaces; lime kilns; lightweight aggregate
kilns; heat treating furnaces; reheat furnaces; magnesium
chloride fluidized bed dryers; incinerators; and BIF units in the
HGA ozone nonattainment area. The rules are intended to
protect the environment and reduce risks to human health and
safety from environmental exposure and may have adverse
effects on certain utilities, petrochemical plants, refineries, and
other industrial, commercial, or institutional groups, and each
group could be considered a sector of the economy. While the
proposed amendments are intended to protect the environment,
the commission believes they may adversely affect in a material
way all sources in the HGA ozone nonattainment area with a
potential to emit NO

x
in amounts greater than or equal to ten

tpy, as well as boilers, heaters, and stationary engines with
a potential to emit NO

x
in amounts less than ten tpy. These

sources comprise sectors of the economy (including petroleum
refineries, petrochemical plants, and electric generating plants)
in a sector of the state. This is based on the analysis provided
elsewhere in this preamble, including the discussion in the
Public Benefit and Costs section.

The amendments implement requirements of the FCAA. Under
42 USC, §7410, states are required to adopt a SIP which pro-
vides for "implementation, maintenance, and enforcement" of the
primary NAAQS in each air quality control region of the state.
While 42 USC, §7410, does not require specific programs, meth-
ods, or reductions in order to meet the standard, state SIPs must
include "enforceable emission limitations and other control mea-
sures, means or techniques (including economic incentives such
as fees, marketable permits, and auctions of emissions rights),
as well as schedules and timetables for compliance as may be
necessary or appropriate to meet the applicable requirements
of this chapter," (meaning Chapter 85, Air Pollution Prevention
and Control). It is true that the FCAA does require some specific
measures for SIP purposes, such as the inspection and mainte-
nance program, but those programs are the exception, not the
rule, in the SIP structure of the FCAA. The provisions of the
FCAA recognize that states are in the best position to determine
what programs and controls are necessary or appropriate in or-
der to meet the NAAQS. This flexibility allows states, affected
industry, and the public, to collaborate on the best methods for
attaining the NAAQS for the specific regions in the state. Even
though the FCAA allows states to develop their own programs,
this flexibility does not relieve a state from developing a program
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that meets the requirements of 42 USC, §7410. Thus, while spe-
cific measures are not generally required, the emission reduc-
tions are required. States are not free to ignore the requirements
of 42 USC, §7410, and must develop programs to assure that the
nonattainment areas of the state will be brought into attainment
on schedule.

The requirement to provide a fiscal analysis of proposed regu-
lations in the Texas Government Code was amended by Senate
Bill (SB) 633 during the 75th Legislative Session. The intent of
SB 633 was to require agencies to conduct a regulatory impact
analysis (RIA) of extraordinary rules. These are identified in the
statutory language as major environmental rules that will have a
material adverse impact and will exceed a requirement of state
law, federal law, or a delegated federal program, or are adopted
solely under the general powers of the agency. With the under-
standing that this requirement would seldom apply, the commis-
sion provided a cost estimate for SB 633 that concluded "based
on an assessment of rules adopted by the agency in the past,
it is not anticipated that the bill will have significant fiscal impli-
cations for the agency due to its limited application." The com-
mission also noted that the number of rules that would require
assessment under the provisions of the bill was not large. This
conclusion was based, in part, on the criteria set forth in the bill
that exempted proposed rules from the full analysis unless the
rule was a major environmental rule that exceeds a federal law.
As discussed earlier in this preamble, the FCAA does not require
specific programs, methods, or reductions in order to meet the
NAAQS; thus, states must develop programs for each nonattain-
ment area to ensure that area will meet the attainment deadlines.
Because of the ongoing need to address nonattainment issues,
the commission routinely proposes and adopts SIP rules. The
legislature is presumed to understand this federal scheme. If
each rule proposed for inclusion in the SIP was considered to
be a major environmental rule that exceeds federal law, then ev-
ery SIP rule would require the full RIA contemplated by SB 633.
This conclusion is inconsistent with the conclusions reached by
the commission in its cost estimate and by the Legislative Budget
Board (LBB) in its fiscal notes. Since the legislature is presumed
to understand the fiscal impacts of the bills it passes, and that
presumption is based on information provided by state agencies
and the LBB, the commission believes that the intent of SB 633
was only to require the full RIA for rules that are extraordinary
in nature. While the SIP rules will have a broad impact, that im-
pact is no greater than is necessary or appropriate to meet the
requirements of the FCAA. For these reasons, rules adopted for
inclusion in the SIP fall under the exception in Texas Government
Code, §2001.0225(a), because they are required by federal law.

In addition, 42 USC, §7502(a)(2), requires attainment as expe-
ditiously as practicable, and 42 USC, §7511a(d), requires states
to submit ozone attainment demonstration SIPs for severe ozone
nonattainment areas such as HGA. The proposed rules, which
reduce ambient NO

x
and ozone in HGA, will be submitted to the

EPA as one of several measures of the required new attainment
demonstrations. These rules will also implement NO

x
RACT for

major sources in HGA which are not subject to the previous NO
x

RACT rules. The FCAA, 42 USC, §7511a(f), requires any mod-
erate, serious, severe, or extreme ozone nonattainment area to
implement NO

x
RACT, unless a demonstration is made that NO

x

reductions would not contribute to or would not be necessary
for attainment of the ozone standard. By policy, the EPA re-
quires photochemical grid modeling to demonstrate whether the
42 USC, §7511a(f), NO

x
measures would contribute to ozone at-

tainment. The commission has performed photochemical grid

modeling which predicts that NO
x
emission reductions, such as

those required by these rules, will result in reductions in ozone
formation in the HGA ozone nonattainment area and help bring
HGA into compliance with the air quality standards established
under federal law as NAAQS for ozone. The 42 USC, §7511a(f),
exemption from NO

x
measures for HGA expired on December 31,

1997. The expiration of the exemption under 42 USC, §7511a(f),
was based on the finding that NO

x
reductions in HGA are nec-

essary for attainment of the ozone standard. Therefore, the pro-
posed amendments are necessary components of and consis-
tent with the ozone attainment demonstration SIP for HGA, re-
quired by 42 USC, §7410.

The proposed amendments do not meet any of the four appli-
cability criteria of a "major environmental rule" as defined in the
Texas Government Code. Section 2001.0225 applies only to a
major environmental rule the result of which is to: (1) exceed
a standard set by federal law, unless the rule is specifically re-
quired by state law; (2) exceed an express requirement of state
law, unless the rule is specifically required by federal law; (3)
exceed a requirement of a delegation agreement or contract be-
tween the state and an agency or representative of the federal
government to implement a state and federal program; or (4)
adopt a rule solely under the general powers of the agency in-
stead of under a specific state law.

As discussed earlier, the proposed amendments implement
requirements of the FCAA. There is no contract or delegation
agreement that covers the topic that is the subject of this
rulemaking. In addition, the proposed changes comply with
the requirements of the Texas Health and Safety Code, Texas
Clean Air Act (TCAA), §§382.011, 382.012, 382.016, 382.017,
382.018, and 382.051(d). Therefore, these proposed amend-
ments do not exceed a standard set by federal law, exceed an
express requirement of state law, exceed a requirement of a
delegation agreement, nor are adopted solely under the general
powers of the agency.

The commission invites public comment on the draft regulatory
impact analysis.

TAKINGS IMPACT ASSESSMENT

The commission has prepared a takings impact assessment for
these sections under Texas Government Code, §2007.043. The
following is a summary of that assessment. The specific pur-
poses of these amendments are: to develop a new attainment
demonstration SIP for the ozone NAAQS for HGA; and to im-
plement NO

x
RACT required by 42 USC, §7511a(f), for certain

source categories. If adopted, certain sources located in HGA
will be required to install new emission control equipment, and
implement new operating, reporting, and recordkeeping require-
ments. Installation of the necessary control equipment could
conceivably place a burden on private, real property. Also, Texas
Government Code, §2007.003(b)(13), states that Chapter 2007
does not apply to an action that: (1) is taken in response to a
real and substantial threat to public health and safety; (2) is de-
signed to significantly advance the health and safety purpose;
and (3)does not impose a greater burden than is necessary to
achieve the health and safety purpose. Although the rule revi-
sions do not directly prevent a nuisance or prevent an immedi-
ate threat to life or property, they do prevent a real and substan-
tial threat to public health and safety and significantly advance
the health and safety purpose. In addition, these amendments
to fulfill an obligation mandated by federal law. The proposed
amendments will implement requirements of 42 USC, §7410 and
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§7511a(f). This action is taken in response to the HGA area ex-
ceeding the federal ambient air quality standard for ground-level
ozone, which adversely affects public health, primarily through ir-
ritation of the lungs. The action significantly advances the health
and safety purpose by reducing ambient NO

x
and ozone levels

in HGA. Attainment of the ozone standard will eventually require
substantial NO

x
reductions. Any NO

x
reductions resulting from

the current rulemaking are no greater than what the best scien-
tific research indicates is necessary to achieve the desired ozone
levels. However, this rulemaking is only one step among many
necessary for attaining the ozone standard.

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW

The commission has determined that this rulemaking action re-
lates to an action or actions subject to the Texas Coastal Man-
agement Program (CMP) in accordance with the Coastal Co-
ordination Act of 1991, as amended (Texas Natural Resources
Code, §§33.201 et seq.), and the commission’s rules in 30 TAC
Chapter 281, Subchapter B, concerning Consistency with the
Texas Coastal Management Program. As required by 31 TAC
§505.11(b)(2) and 30 TAC §281.45(a)(3), relating to actions and
rules subject to the CMP, commission rules governing air pollu-
tant emissions must be consistent with the applicable goals and
policies of the CMP. The commission has reviewed this rulemak-
ing action for consistency with the CMP goals and policies in
accordance with the rules of the Coastal Coordination Council,
and has determined that this rulemaking action is consistent with
the applicable CMP goals and policies. The primary CMP policy
applicable to this rulemaking action is the policy that commission
rules comply with regulations at 40 CFR to protect and enhance
air quality in the coastal area. The rules, which require additional
reductions of air emissions in HGA, will result in reductions of
ambient NO

x
and ozone concentrations. The proposed rules are

consistent with the applicable CMP policy because they are con-
sistent with Title 40. Title 40, Part 51, sets out requirements for
states to prepare, adopt, and submit implementation plans for
the attainment of the NAAQS. The adopted rules would be sub-
mitted to the EPA under these requirements. Interested persons
may submit comments on the consistency of the proposed rules
with the CMP during the public comment period.

ANNOUNCEMENT OF HEARINGS

The commission will hold public hearings on this proposal at the
following times and locations: September 18, 2000, 10:00 a.m.,
Lone Star Convention Center, 9055 Airport Road (FM 1484),
Conroe; September 18, 2000, 7:00 p.m., Lake Jackson Civic
Center, 333 Highway 332 East, Lake Jackson; September 19,
2000, 10:00 a.m. and 7:00 p.m., George Brown Convention
Center, 1001 Avenida de Las Americas, Houston; September
20, 2000, 9:00 a.m., VFW Hall, 6202 George Bush Drive, Katy;
September 20, 2000, 6:00 p.m., East Harris County Community
Center, 7340 Spencer, Pasadena; September 21, 2000, 10:00
a.m., Southeast Texas Regional Airport Media Room, 6000 Air-
line Drive, Beaumont; September 21, 2000, 2:00 p.m., Amar-
illo City Commission Chambers, City Hall, 509 East 7th Avenue,
Amarillo; September 21, 2000, 6:00 p.m., Charles T. Doyle Con-
vention Center, 21st Street at Phoenix Lane, Texas City; Septem-
ber 22, 2000, 10:00 a.m., Dayton High School, 2nd Floor Lec-
ture Room, 3200 North Cleveland Street, Dayton; September 22,
2000, 11:00 a.m., El Paso City Council Chambers, 2 Civic Cen-
ter Plaza, 2nd Floor, El Paso; September 22, 2000, 2:00 p.m.,
North Central Texas Council of Governments, 2nd Floor Board

Room, 616 Six Flags Drive, Suite 200, Arlington; and Septem-
ber 25, 2000, 10:00 a.m., Texas Natural Resource Conservation
Commission, 12100 North I-35, Building E, Room 201S, Austin.
The hearings are structured for the receipt of oral or written com-
ments by interested persons. Registration will begin one hour
prior to each hearing. Individuals may present oral statements
when called upon in order of registration. A four-minute time limit
will be established at each hearing to assure that enough time is
allowed for every interested person to speak. Open discussion
will not occur during each hearing; however, agency staff mem-
bers will be available to discuss the proposal one hour before
each hearing, and will answer questions before and after each
hearing.

Persons with disabilities who have special communication or
other accommodation needs, who are planning to attend a
hearing, should contact the Office of Environmental Policy,
Analysis, and Assessment at (512) 239-4900. Requests should
be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Written comments may be submitted to Heather Evans, Office
of Environmental Policy, Analysis, and Assessment, MC 206,
P.O. Box 13087, Austin, Texas 78711-3087; faxed to (512) 239-
4808; or emailed to siprules@tnrcc.state.tx.us. All comments
should reference Rule Log Number 2000-011H-117-AI. Com-
ments must be received by 5:00 p.m., September 25, 2000. For
further information or questions concerning this proposal, please
contact Randy Hamilton at (512) 239-1512 or Eddie Mack at
(512) 239-1488.

SUBCHAPTER A. DEFINITIONS
30 TAC §117.10

STATUTORY AUTHORITY

The amendment is proposed under the Texas Health and Safety
Code, TCAA, §382.011, concerning General Powers and Duties,
which provides the commission with the authority to establish the
level of quality to be maintained in the state’s air and the author-
ity to control the quality of the state’s air; §382.012, concerning
State Air Control Plan, which requires the commission to develop
plans for protection of the state’s air, such as the SIP; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records of
emissions measurements; §382.017, concerning Rules, which
provides the commission with the authority to adopt rules consis-
tent with the policy and purposes of the TCAA; and §382.051(d),
concerning Permitting Authority of Board; Rules, which autho-
rizes the commission to adopt rules as necessary to comply with
changes in federal law or regulations applicable to permits under
Chapter 382.

The proposed amendment implements the Texas Health and
Safety Code, TCAA, §§382.011, 382.012, 382.016, 382.017,
and 382.051(d).

§117.10. Definitions.

Unless specifically defined in the Texas Clean Air Act or Chapter 101
of this title (relating to General Air Quality Rules), the terms in this
chapter shall have the meanings commonly used in the field of air pol-
lution control. Additionally, the following meanings apply, unless the
context clearly indicates otherwise.

(1) - (5) (No change.)
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(6) Boiler [or steam generator] - Any combustion equip-
ment fired with solid, liquid, and/or gaseous fuel used to produce steam.

(7) - (10) (No change.)

(11) Electric generating facility (EGF) - A facility that gen-
erates electric energy for compensation and is owned or operated by a
person in this state, including amunicipal corporation, electric cooper-
ative, or river authority.

(12) [(11)] Electric power generating system - One electric
power generating system consists of either:

(A) All boilers, [steam generators,] auxiliary steam
boilers, and stationary gas turbines that generate electric energy for
compensation; are owned or operated by a municipality or a Public
Utility Commission of Texas regulated utility, or any of its successors;
and are entirely located in one of the following ozone nonattainment
areas:

(i) Beaumont/Port Arthur;

(ii) Dallas/Fort Worth;

(iii) Houston/Galveston; or

(B) All boilers, [steam generators,] auxiliary steam
boilers, and stationary gas turbines that generate electric energy for
compensation; are owned or operated by an electric cooperative,
independent power producer, municipality, river authority, or public
utility, or any of its successors; and are located in Atascosa, Bastrop,
Bexar, Brazos, Calhoun, Cherokee, Fannin, Fayette, Freestone,
Goliad, Gregg, Grimes, Harrison, Henderson, Hood, Hunt, Lamar,
Limestone, Marion, McLennan, Milam, Morris, Nueces, Parker, Red
River, Robertson, Rusk, Titus, Travis, Victoria, or Wharton County.

(13) [(12)] Functionally identical replacement - A unit that
performs the same function as the existing unit which it replaces, with
the condition that the unit replaced must be physically removed or ren-
dered permanently inoperable before the unit replacing it is placed into
service.

(14) [(13)] Heat input - The chemical heat released due to
fuel combustion in a unit, using the higher heating value of the fuel.
This does not include the sensible heat of the incoming combustion air.
In the case of carbon monoxide (CO) boilers, the heat input includes
the enthalpy of all regenerator off-gases and the heat of combustion of
the incoming carbon monoxide and of the auxiliary fuel. The enthalpy
change of the fluid catalytic cracking unit regenerator off-gases refers
to the total heat content of the gas at the temperature it enters the CO
boiler, referring to the heat content at 60 degrees Fahrenheit, as being
zero.

(15) [(14)] High heat release rate - A ratio of boiler de-
sign heat input to firebox volume (as bounded by the front firebox wall
where the burner is located, the firebox side waterwall, and extending
to the level just below or in front of the first row of convection pass
tubes) greater than or equal to 70,000 British thermal units (Btu) per
hour per cubic foot.

(16) [(15)] Horsepower rating - The engine manufacturer’s
maximum continuous load rating at the lesser of the engine or driven
equipment’s maximum published continuous speed.

(17) [(16)] Industrial boiler [or steam generator] - Any
combustion equipment, not including utility or auxiliary steam boil-
ers as defined in this section, fired with liquid, solid, or gaseous fuel,
that is used to produce steam.

(18) [(17)] International Standards Organization (ISO)
conditions - ISO standard conditions of 59 degrees Fahrenheit, 1.0
atmosphere, and 60% relative humidity.

(19) [(18)] Large DFW system - All boilers, [steam gen-
erators,] auxiliary steam boilers, and stationary gas turbines that are
located in the Dallas/Fort Worth ozone nonattainment area, are part of
one electric power generating system, and, on January 1, 2000, had
a combined electric generating capacity equal to or greater than 500
megawatts.

(20) [(19)] Lean-burn engine - A spark-ignited or compres-
sion-ignited, Otto cycle, diesel cycle, or two-stroke engine that is not
capable of being operated with an exhaust stream oxygen concentra-
tion equal to or less than 0.5% by volume, as originally designed by
the manufacturer.

(21) [(20)] Low annual capacity factor boiler, process
heater, or gas turbine supplemental waste heat recovery unit - An
industrial, [A] commercial, or institutional [, or industrial] boiler;
process heater; or gas turbine supplemental waste heat recovery unit
with maximum rated capacity:

(A) greater than or equal to 40 million Btu per hour
(MMBtu/hr), but less than 100 MMBtu/hr and an annual heat input
less than or equal to 2.8(1011) Btu per year (Btu/yr), based on a rolling
12-month average; or

(B) greater than or equal to 100 MMBtu/hr and an an-
nual heat input less than or equal to 2.2(1011) Btu/yr, based on a rolling
12-month average.

(22) [(21)] Low annual capacity factor stationary gas tur-
bine or stationary internal combustion engine - A stationary gas turbine
or stationary internal combustion engine which is demonstrated to op-
erate less than 850 hours per year, based on a rolling 12-month average.

(23) [(22)] Low heat release rate - A ratio of boiler design
heat input to firebox volume less than 70,000 Btu per hour per cubic
foot.

(24) [(23)] Major source - Any stationary source or group
of sources located within a contiguous area and under common control
that emits or has the potential to emit:

(A) at least 50 tons per year (tpy) of nitrogen oxides
(NO

x
) and is located in the Beaumont/Port Arthur ozone nonattainment

area;

(B) at least 50 tpy of NO
x

and is located in the Dal-
las/Fort Worth ozone nonattainment area;

(C) at least 25 tpy of NO
x
and is located in the Hous-

ton/Galveston ozone nonattainment area; or

(D) the amount specified in the major source definition
contained in the Prevention of Significant Deterioration of Air
Quality regulations promulgated by EPA in Title 40 Code of Federal
Regulations (CFR) §52.21 as amended June 3, 1993 (effective June
3, 1994) and is located in Atascosa, Bastrop, Bexar, Brazos, Calhoun,
Cherokee, Comal, Ellis, Fannin, Fayette, Freestone, Goliad, Gregg,
Grimes, Harrison, Hays, Henderson, Hood, Hunt, Lamar, Limestone,
Marion, McLennan, Milam, Morris, Nueces, Parker, Red River,
Robertson, Rusk, Titus, Travis, Victoria, or Wharton County.

(25) [(24)] Maximum rated capacity - The maximum de-
sign heat input, expressed in MMBtu/hr, unless:

(A) the unit is a boiler, utility boiler, or process heater
operated above the maximum design heat input (as averaged over any
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one-hour period), in which case the maximum operated hourly rate
shall be used as the maximum rated capacity; or

(B) the unit is limited by operating restriction or permit
condition to a lesser heat input, in which case the limiting condition
shall be used as the maximum rated capacity; or

(C) the unit is a stationary gas turbine, in which case
the manufacturer’s rated heat consumption at the International Stan-
dards Organization (ISO) conditions shall be used as the maximum
rated capacity, unless limited by permit condition to a lesser heat in-
put, in which case the limiting condition shall be used as the maximum
rated capacity; or

(D) the unit is a stationary, internal combustion engine,
in which case the manufacturer’s rated heat consumption at Diesel
Equipment Manufacturer’s Association or ISO conditions shall be used
as the maximum rated capacity, unless limited by permit condition to a
lesser heat input, in which case the limiting condition shall be used as
the maximum rated capacity.

(26) [(25)] Megawatt (MW) rating - The continuous MW
rating or mechanical equivalent by a gas turbine manufacturer at ISO
conditions, without consideration to the increase in gas turbine shaft
output and/or the decrease in gas turbine fuel consumption by the ad-
dition of energy recovered from exhaust heat.

(27) [(26)] Nitric acid - Nitric acid which is 30% to 100%
in strength.

(28) [(27)] Nitric acid production unit - Any source
producing nitric acid by either the pressure or atmospheric pressure
process.

(29) [(28)] Nitrogen oxides (NO
x
) - The sum of the nitric

oxide and nitrogen dioxide in the flue gas or emission point, collec-
tively expressed as nitrogen dioxide.

(30) [(29)] Parts per million by volume (ppmv) - All ppmv
emission limits specified in this chapter are referenced on a dry basis.

(31) [(30)] Peaking gas turbine or engine - A stationary gas
turbine or engine used intermittently to produce energy on a demand
basis.

(32) [(31)] Plant-wide emission limit - The ratio of the to-
tal allowable nitrogen oxides mass emissions rate dischargeable into
the atmosphere from affected units at a major source when firing at
their maximum rated capacity to the total maximum rated capacities
for those units.

(33) [(32)] Plant-wide emission rate - The ratio of the total
actual nitrogen oxides mass emissions rate discharged into the atmos-
phere from affected units at a major source when firing at their max-
imum rated capacity to the total maximum rated capacities for those
units.

(34) [(33)] Predictive emissions [emission] monitoring
system (PEMS) - The total equipment necessary for the continuous
determination and recordkeeping of process gas concentrations and
emission rates using process or control device operating parameter
measurements and a conversion equation, graph, or computer program
to produce results in units of the applicable emission limitation.

(35) [(34)] Process heater - Any combustion equipment
fired with liquid and/or gaseous fuel which is used to transfer heat from
combustion gases to a process fluid, superheated steam, or water for
the purpose of heating the process fluid or causing a chemical reaction.
The term "process heater" does not apply to any unfired waste heat
recovery heater that is used to recover sensible heat from the exhaust

of any combustion equipment, or to boilers [or steam generators] as
defined in this section.

(36) [(35)] Rich-burn engine - A spark-ignited, Otto cycle,
four-stroke, naturally aspirated or turbocharged engine that is capable
of being operated with an exhaust stream oxygen concentration equal
to or less than 0.5% by volume, as originally designed by the manufac-
turer.

(37) [(36)] Small DFW system - All boilers, [steam gen-
erators,] auxiliary steam boilers, and stationary gas turbines that are
located in the Dallas/Fort Worth ozone nonattainment area, are part of
one electric power generating system, and, on January 1, 2000, had a
combined electric generating capacity less than 500 megawatts.

(38) [(37)] Stationary gas turbine - Any gas turbine sys-
tem that is gas and/or liquid fuel fired with or without power augmen-
tation. This unit is either attached to a foundation at a major source or
is portable equipment operated at a specific major source for more than
90 days in any 12- month period. Two or more gas turbines powering
one shaft shall be treated as one unit.

(39) [(38)] Stationary internal combustion engine - A re-
ciprocating engine that remains or will remain at a location (a single
site at a building, structure, facility, or installation) for more than 12
consecutive months. Included in this definition is any engine that, by
itself or in or on a piece of equipment, is portable, meaning designed to
be and capable of being carried or moved from one location to another.
Indicia of portability include, but are not limited to, wheels, skids, car-
rying handles, dolly, trailer, or platform. Any engine (or engines) that
replaces an engine at a location and that is intended to perform the same
or similar function as the engine being replaced is included in calcu-
lating the consecutive residence time period. An engine is considered
stationary if it is removed from one location for a period and then re-
turned to the same location in an attempt to circumvent the consecutive
residence time requirement.

(40) [(39)] System-wide emission limit - The ratio of the
total allowable nitrogen oxides mass emissions rate dischargeable into
the atmosphere from affected units in an electric power generating sys-
tem or portion thereof located within a single ozone nonattainment area
when firing at their maximum rated capacity to the total maximum rated
capacities for those units. For fuel oil firing, average activity levels
shall be used in lieu of maximum rated capacities for the purpose of
calculating the system-wide emission limit.

(41) [(40)] System-wide emission rate - The ratio of the
total actual nitrogen oxides mass emissions rate discharged into the
atmosphere from affected units in an electric power generating system
or portion thereof located within a single ozone nonattainment area
when firing at their maximum rated capacity to the total maximum rated
capacities for those units. For fuel oil firing, average activity levels
shall be used in lieu of maximum rated capacities for the purpose of
calculating the system-wide emission rate.

(42) [(41)] Thirty-day rolling average - An average, cal-
culated for each day that fuel is combusted in a unit, of all the hourly
emissions data for the preceding 30 days that fuel was combusted in
the unit.

(43) [(42)] Twenty-four hour rolling average - An average,
calculated for each hour that fuel is combusted (or acid is produced, for
a nitric or adipic acid production unit), of all the hourly emissions data
for the preceding 24 hours that fuel was combusted in the unit.

(44) [(43)] Unit - A unit consists of either:

(A) for the purposes of §117.105 and §117.205 of this
title (relating to Emission Specifications for Reasonably Available
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Control Technology) and each requirement of this chapter associated
with §117.105 and §117.205 of this title, any [Any] boiler, [steam
generator,] process heater, stationary gas turbine, or stationary internal
combustion engine, as defined in this section;or [.]

(B) for the purposes of §117.106 and §117.206 of this
title (relating to Emission Specifications for Attainment Demonstra-
tions) and each requirement of this chapter associated with §117.106
and §117.206 of this title, any boiler, processheater, stationary gas tur-
bine, or stationary internal combustion engine, as defined in this sec-
tion, or any other stationary sourceof nitrogen oxides (NO

x
) at amajor

source, as defined in this section.

(45) [(44)] Utility boiler [or steam generator] - Any
combustion equipment owned or operated by a municipality or
Public Utility Commission of Texas regulated utility, fired with solid,
liquid, and/or gaseous fuel, used to produce steam for the purpose of
generating electricity.

(46) [(45)] Wood - Wood, wood residue, bark, or any
derivative fuel or residue thereof in any form, including, but not limited
to, sawdust, sander dust, wood chips, scraps, slabs, millings, shavings,
and processed pellets made from wood or other forest residues.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005644
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER B. COMBUSTION AT MAJOR
SOURCES
DIVISION 1. UTILITY ELECTRIC
GENERATION IN OZONE NONATTAINMENT
AREAS
30 TAC §§117.101, 117.103, 117.105, 117.106, 117.108,
117.111, 117.113, 117.114, 117.116, 117.119, 117.121

STATUTORY AUTHORITY

The amendments and new sections are proposed under the
Texas Health and Safety Code, TCAA, §382.011, concerning
General Powers and Duties, which provides the commission with
the authority to establish the level of quality to be maintained
in the state’s air and the authority to control the quality of the
state’s air; §382.012, concerning State Air Control Plan, which
requires the commission to develop plans for protection of the
state’s air, such as the SIP; §382.016, concerning Monitoring
Requirements; Examination of Records, which authorizes the
commission to prescribe requirements for owners or operators
of sources to make and maintain records of emissions mea-
surements; §382.017, concerning Rules, which provides the
commission with the authority to adopt rules consistent with the
policy and purposes of the TCAA; and §382.051(d), concerning

Permitting Authority of Board; Rules, which authorizes the com-
mission to adopt rules as necessary to comply with changes in
federal law or regulations applicable to permits under Chapter
382.

The proposed amendments and new sections implement the
Texas Health and Safety Code, TCAA, §§382.011, 382.012,
382.016, 382.017, and 382.051(d).

§117.101. Applicability.
(a) The provisions of this division (relating to Utility Electric

Generation in Ozone Nonattainment Areas) shall apply to the follow-
ing units used in an electric power generating system, as defined in
§117.10(12)(A) [§117.10(11)(A)] of this title (relating to Definitions),
owned or operated by a municipality or a Public Utility Commission
of Texas (PUC) regulated utility, or any of their successors, regardless
of whether the successor is a municipality or is regulated by the PUC,
located within the Beaumont/Port Arthur, Houston/Galveston, or Dal-
las/Fort Worth ozone nonattainment areas:

(1) (No change.)

[(2) steam generators;]

(2) [(3)] auxiliary steam boilers; and

(3) [(4)] stationary gas turbines.

(b) (No change.)

§117.103. Exemptions.
(a) Reasonably available control technology. Units exempted

from the provisions of §§117.105, 117.107, and 117.113 of this
title (relating to Emission Specifications for Reasonably Available
Control Technology (RACT); Alternative System-wide Emission
Specifications; and Continuous Demonstration of Compliance) [this
division (relating to Utility Electric Generation in Ozone Nonattain-
ment Areas)], except as may be specified in §117.113(h),(i), and (j)
[§117.113(i)] of this title [(relating to Continuous Demonstration of
Compliance)], include the following:

(1) (No change.)

(2) any utility boiler, [steam generator,] or auxiliary steam
boiler with an annual heat input less than or equal to 2.2(1011) Btu per
year; or

(3) (No change.)

(b) Emission specifications for attainment demonstrations.
Stationary gas turbines and engines which are used solely to power
other engines or gas turbines during start-ups are exempt from the
provisions of §§117.106, 117.108, and 117.113 of this title (relating
to Emission Specifications for Attainment Demonstrations; System
Cap; and Continuous Demonstration of Compliance), except as may
be specified in §117.113(i) of this title.

(c) [(b)] Emergency fuel oil firing.

(1) The fuel oil firing emission limitations [l imitation] of
§§117.105(c), 117.106(a), (b), and (c)(1)(B), 117.107(b), and 117.108
[§117.105(c) or §117.107(b)] of this title [(relating to EmissionsSpec-
ificationsin OzoneNonattainment Areasand AlternativeSystem-wide
Emission Specifications)] shall not apply during an emergency operat-
ing condition declared by the Electric Reliability Council of Texas or
the Southwest Power Pool, or any other emergency operating condition
which necessitates oil firing. All findings that emergency operating
conditions exist are subject to the approval of the executive director.

(2) The owner or operator of an affected unit shall give the
executive director and any local air pollution control agency having
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jurisdiction verbal notification as soon as possible but no later than
48 hours after declaration of the emergency. Verbal notification shall
identify the anticipated date and time oil firing will begin, duration of
the emergency period, affected oil-fired equipment, and quantity of oil
to be fired in each unit, and shall be followed by written notification
containing this information no later thanfive days after declaration of
the emergency.

(3) The owner or operator of an affected unit shall give
the executive director and any local air pollution control agency having
jurisdiction final written notification as soon as possible but no later
than two weeks after the termination of emergency fuel oil firing. Final
written notification shall identify the actual dates and times that oil
firing began and ended, duration of the emergency period, affected oil-
fired equipment, and quantity of oil fired in each unit.

(d) Distributed generation. Upon issuanceof astandard permit
by thecommissionfor thedistributedgeneration of electricity, combus-
tion sources registered under that permit are exempt from this chapter.

§117.105. Emission Specifications for Reasonably Available Control
Technology (RACT).

(a) No person shall allow the discharge into the atmosphere
from any utility boiler [,steam generator,] or auxiliary steam boiler,
emissions of nitrogen oxides (NO

x
) in excess of 0.26 pound per million

(MM) Btu heat input on a rolling 24-hour average and 0.20 pound per
MMBtu heat input on a 30-day rolling average while firing natural gas
or a combination of natural gas and waste oil.

(b) No person shall allow the discharge into the atmosphere
from any utility boiler [or steam generator], NO

x
emissions in excess

of 0.38 pound per MMBtu heat input for tangentially-fired units on a
rolling 24-hour averaging period or 0.43 pound per MMBtu heat input
for wall-fired units on a rolling 24-hour averaging period while firing
coal.

(c) No person shall allow the discharge into the atmosphere
from any utility boiler [, steam generator,] or auxiliary steam boiler,
NO

x
emissions in excess of 0.30 pound per MMBtu heat input on a

rolling 24-hour averaging period while firing fuel oil only.

(d) No person shall allow the discharge into the atmosphere
from any utility boiler [, steam generator,] or auxiliary steam boiler,
NO

x
emissions in excess of the heat input weighted average of the ap-

plicable emission limits specified in subsections (a) - (c) of this section
on a rolling 24-hour averaging period while firing a mixture of natural
gas and fuel oil, as follows:
Figure: 30 TAC §117.105(d) (No change.)

(e) - (g) (No change.)

(h) No person shall allow the discharge into the atmosphere
from any utility boiler [, steam generator,] or auxiliary steam boiler
subject to the NO

x
emission limits specified in subsections (a) - (e)of

this section, carbon monoxide (CO) emissions in excess of 400 ppmv
at 3.0% O

2
, dry (or alternatively, 0.30 pound per MMBtu heat input),

based on:

(1) - (2) (No change.)

(i) - (j) (No change.)

(k) For purposes of this subchapter, the following shall apply:

(1) (No change.)

(2) For any unit placed into service after June 9, 1993 and
prior to the final compliance date as specified in §117.510 of this ti-
tle (relating to Compliance Schedule for Utility Electric Generation
in Ozone Nonattainment Areas) or approved under the provisions of
§117.540 of this title (relating to Phased Reasonably Available Control

Technology (RACT)), as functionally identical replacement for an ex-
isting unit or group of units subject to the provisions of this chapter,
the higher of any permit NO

x
emission limit under a permit issued after

June 9, 1993 pursuant to Chapter 116 of this title and the emission limits
of subsections (a) - (g) of this section shall apply. Any emission credits
resulting from the operation of such replacement units shall be limited
to the cumulative maximum rated capacity of the units replaced. The
inclusion of such new units is an optional method for complying with
the emission limitations of §117.107 of this title. Compliance with this
paragraph does not eliminate the requirement for new units to comply
with Chapter 116 of this title.

(l) This section shall no longer apply:

(1) to any utility boiler in the Beaumont/Port Arthur
ozone nonattainment area after the appropriate compliance date(s)
for emission specifications for attainment demonstrations given in
§117.510(a)(2) of this title;

(2) to any utility boiler in the Dallas/Fort Worth ozone
nonattainment area after the appropriate compliance date(s) for
emission specifications for attainment demonstrations given in
§117.510(b)(2) of this title; and

(3) in theHouston/Galveston ozonenonattainment areaaf-
ter the appropriate compliance date(s) for emission specifications for
attainment demonstrations given in §117.510(c)(2) of this title.

§117.106. Emission Specifications for Attainment Demonstrations.
(a) Beaumont/Port Arthur [Beaumont Port/Arthur]. The

owner or operator of each [No person shall allow the discharge into
the atmosphere from any] utility boiler located in the Beaumont/Port
Arthur ozone nonattainment area [,] shall ensure that emissions of
nitrogen oxides (NO

x
) do not exceed [in excess of] 0.10 pound per

million Btu (lb/MMBtu) heat input, on a daily average, except as
provided in §117.108 of this title (relating to System Cap), or §117.570
of this title (relating to Trading).

(b) Dallas/Fort Worth. Theowner or operator of each [No per-
son shall allow the discharge into the atmosphere from any] utility
boiler located in the Dallas/Fort Worth (DFW) ozone nonattainment
area [,] shall ensure that emissions of NO

x
do not exceed [in excessof]:

0.033 lb/MMBtu [pound per million Btu] heat input from boilers which
are part of a large DFW system, and [emissions of NO

x
in excess of]

0.06 lb/MMBtu [pound per million Btu] heat input from boilers which
are part of a small DFW system, on a daily average, except as provided
in §117.108 of this title or §117.570 of this title. The annual heat input
exemption of §117.103(2) of this title (relating to Exemptions) is not
applicable to a small DFW system.

(c) Houston/Galveston. The owner or operator of each utility
boiler, auxiliary steam boiler, or stationary gas turbine located in the
Houston/Galveston ozone nonattainment area shall ensure that emis-
sions of NO

x
do not exceed the lower of any applicable permit limit or

the following rates, in lb/MMBtu heat input, on the basis of daily and
30-day averaging periods as specified in §117.108 of this title, and as
specified in theemissionsbankingand trading programof Chapter 101,
Subchapter H, Division 3 of this title (relating to Mass Emissions Cap
and Trade Program):

(1) utility boilers:

(A) gas-fired, 0.010; and

(B) coal-fired or oil-fired:

(i) wall-fired, 0.030; and

(ii) tangential-fired, 0.030;

(2) auxiliary steam boilers:
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(A) with a maximum rated capacity equal to or greater
than 100 MMBtu/hr, 0.010;

(B) with a maximum rated capacity equal to or greater
than 40 MMBtu/hr, but less than 100 MMBtu/hr, 0.015; and

(C) with amaximum rated capacity less 40 MMBtu/hr,
0.036 (or alternatively, 30 parts per million by volume (ppmv) NO

x
, at

3.0% oxygen (O
2
), dry basis); and

(3) stationary gas turbines, 0.015.

(d) [(c)] Related emissions. No person shall allow the dis-
charge into the atmosphere from any utility boiler subject to the NO

x

emission limits specified in subsections (a),(b), and (c) [(b)] of this
section:

(1) carbon monoxide (CO) emissions in excess of 400
ppmv [parts per million by volume (ppmv)] at 3.0% O

2
[oxygen],

dry (or alternatively, 0.30 lb/MMBtu[pound per MMBtu] heat input),
based on:

(A) a one-hour average for units not equipped with con-
tinuous emissions monitoring systems (CEMS) or predictive emissions
monitoring systems (PEMS) for CO; or

(B) a rolling 24-hour averaging period for units
equipped with CEMS or PEMS for CO; and

(2) ammonia emissions in excess of 10 ppmv, based on a
block one-hour averaging period.

(e) [(d)] Compliance flexibility.

(1) In the Beaumont/Port Arthur and Dallas/Fort Worth
ozone nonattainment areas, an [An] owner or operator may use either
of the following alternative methods of compliance with the NO

x

emission specifications of this section:

(A) §117.108 of this title [(relating to System Cap)]; or

(B) §117.570 of this title (relating to Trading).

(2) An owner or operator may petition the executive direc-
tor for an alternative to the CO or ammonia limits of this section in
accordance with §117.121 of this title (relating to Alternative Case Spe-
cific Specifications).

(3) Section 117.107 of this title (relating to Alternative Sys-
tem-wide Emission Specifications) and §117.121 of this title are not al-
ternative methods of compliance with the NO

x
emission specifications

of this section.

(4) In theHouston/Galveston ozonenonattainment area, an
owner or operator may not use the alternative methods specified in
§117.570 of this title to comply with the NO

x
emission specifications

of this section. In addition, the following requirements apply.

(A) For units which meet the definition of electric gen-
erating facility (EGF), theowner or operator must use both the alterna-
tive methods specified in §117.108 of this title and themass emissions
cap and trade program in Chapter 101, Subchapter H, Division 3 of
this title (relating to Mass Emissions Cap and Trade Program) to com-
ply with the NO

x
emission specifications of this section.

(B) For units which do not meet the definition of EGF,
the owner or operator must use the mass emissions cap and trade pro-
gram in Chapter 101, Subchapter H, Division 3 of this title to comply
with the NO

x
emission specifications of this section.

§117.108. System Cap.

(a) An owner or operator of an electric generating facility
(EGF) in the Beaumont/Port Arthur or Dallas/Fort Worth ozone

nonattainment areas may achieve compliance with the nitrogen
oxides (NO

x
) emission limits of §117.106 of this title (relating to

Emission Specifications for Attainment Demonstrations) by achieving
equivalent NO

x
emission reductions obtained by compliance with a

daily and 30-day system cap emission limitation in accordance with
the requirements of this section. An owner or operator of an electric
generating facility in theHouston/Galveston ozonenonattainment area
must comply with a daily and 30-day system cap emission limitation
in accordance with the requirements of this section.

(b) Each EGF [utility boiler] within an electric power gener-
ating system, as defined in §117.10 (12)(A) [§117.10 (11)(A)] of this
title (relating to Definitions), that would otherwise be subject to the NO

x

emission rates of §117.106 of this title must be included in the system
cap.

(c) The system cap shall be calculated as follows.

(1) A rolling 30-day average emission cap shall be calcu-
lated using the following equation.[:]
Figure: 30 TAC §117.108(c)(1)

(2) A maximum daily cap shall be calculated using the fol-
lowing equation.[:]
Figure: 30 TAC §117.108(c)(2) (No change.)

(3) Each EGF[utility boiler] in the system cap shall be sub-
ject to the emission limits of both paragraphs (1) and (2) of this sub-
section at all times.

(d) The NO
x

emissions monitoring required by §117.113 of
this title (relating to Continuous Demonstration of Compliance) for
each EGF [utility boiler] in the system cap shall be used to demon-
strate continuous compliance with the system cap.

(e) For each operating EGF [utility boiler], the owner or oper-
ator shall use one of the following methods to provide substitute emis-
sions compliance data during periods when the NO

x
monitor is off-line:

(1) if the NO
x
monitor is a continuous emissions monitor-

ing system (CEMS):

(A) subject to 40 Code of Federal Regulations (CFR)
75, use the missing data procedures specified in 40 CFR 75, Subpart D
(Missing Data Substitution Procedures); or

(B) (No change.)

(2) (No change.)

(3) if the NO
x
monitor is a predictive emissions monitoring

system (PEMS):

(A) use the methods specified in 40 CFR 75, Subpart D;
or

(B) (No change.)

(4) if the methods specified in paragraphs (1) - (3) of this
subsection are not used, the owner or operator must use the maximum
block one-hour emission rate as measured by the 30-day testing [con-
ducted in accordance with §117.111(e) of this title (relating to Initial
Demonstration of Compliance)].

(f) The owner or operator of any EGF [utility boiler] subject
to a system cap shall maintain daily records indicating the NO

x
emis-

sions and fuel usage from each EGF [utility boiler] and summations
of total NO

x
emissions and fuel usage for all EGFs [utility boilers] un-

der the system cap on a daily basis. Records shall also be retained in
accordance with §117.119 of this title (relating to Notification, Record-
keeping [Record keeping], and Reporting Requirements).
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(g) The owner or operator of any EGF [utility boiler] subject
to a system cap shall report any exceedance of the system cap emission
limit within 48 hours to the appropriate regional office. The owner or
operator shall then follow up within 21 days of the exceedance with
a written report to the regional office which includes an analysis of
the cause for the exceedance with appropriate data to demonstrate the
amount of emissions in excess of the applicable limit and the necessary
corrective actions taken by the company to assure future compliance.
Additionally, the owner or operator shall submit semiannual reports for
the monitoring systems in accordance with §117.119 of this title.

(h) The owner or operator of any EGF [utility boiler] subject
to a system cap shall demonstrate initial compliance with the system
cap in accordance with the schedule specified in §117.510 of this ti-
tle (relating to Compliance Schedule for Utility Electric Generation in
Ozone Nonattainment Areas).

(i) For theBeaumont/Port Arthur and Dallas/Fort Worth ozone
nonattainment areas, an EGF [A utility boiler] which is permanently
retired or decommissioned and rendered inoperable may be included
in the source cap emission limit, provided that the permanent shut-
down occurred after January 1, 1999. For theHouston/Galvestonozone
nonattainment area, an EGF which is permanently retired or decom-
missioned and rendered inoperable may be included in the source cap
emission limit, provided that the permanent shutdown occurred after
January 1, 2000. The source cap emission limit is calculated in accor-
dance with subsection (b) of this section.

(j) (No change.)

(k) For the purposes of determining compliance with the
source cap emission limit, the contribution of each affected EGF
[utility boiler] that is operating during a startup, shutdown, or upset
period shall be calculated from the NO

x
emission rate measured by the

NO
x
monitor, if operating properly. If the NO

x
monitor is not operating

properly, the substitute data procedures identified in subsection (e) of
this section must be used. If neither the NO

x
monitor nor the substitute

data procedure are operating properly, the owner or operator must use
the maximum daily rate measured during the initial demonstration of
compliance, unless the owner or operator provides data demonstrating
to the satisfaction of the executive director and the EPA that actual
emissions were less than maximum emissions during such periods.

§117.111. Initial Demonstration of Compliance.
(a) The owner or operator of all units which are subject to the

emission limitations of this division (relating to Utility Electric Gener-
ation in Ozone Nonattainment Areas) must test the units [be tested] as
follows.

(1) - (2) (No change.)

(3) Testing shall be performed in accordance with the
schedules specified in §117.510 of this title (relating to Compliance
Schedule for [For] Utility Electric Generation in Ozone Nonattainment
Areas).

(b) - (c) (No change.)

(d) Initial compliance with the emission specifications of this
division for units operating with CEMS or PEMS in accordance with
§117.113 of this title shall be demonstrated after monitor certification
testing using the NO

x
CEMS or PEMS as follows:

(1) - (2) (No change.)

(3) For EGFs [utility boilers] complying with §117.108 of
this title (relating to System Cap), a rolling 30-day average of total daily
pounds of NO

x
emissions from the EGFs[utility boilers] are monitored

(or calculated in accordance with §117.108(e) of this title) for 30 suc-
cessive system operating days and the 30-day average emission rate is

used to determine compliance with the NO
x
emission limit. The 30-day

average emission rate is calculated as the average of all daily emis-
sions data recorded by the monitoring and recording system during the
30-day test period. There must be no exceedances of the maximum
daily cap during the 30-day test period.

(4) - (5) (No change.)

§117.113. Continuous Demonstration of Compliance.

(a) - (e) (No change.)

(f) PEMS requirements. The owner or operator of any PEMS
used to meet a pollutant monitoring requirement of this section must
comply with the following. The required PEMS and fuel flow meters
shall be used to demonstrate continuous compliance with the emission
limitations of this division.

(1) (No change.)

(2) Monitor diluent, either oxygen or carbon dioxide:

(A) using a CEMS

(i) (No change.)

(ii) with a similar alternative method approved by
the executive director and EPA [the United States Environmental Pro-
tection Agency]; or

(B) (No change.)

(3) - (4) (No change.)

(g) Stationary gas [Gas] turbine monitoring for NO
x

RACT.
The owner or operator of each stationary gas turbine subject to the
emission specifications of §117.105 of this title (relating to Emission
Specifications for Reasonably Available Control Technology (RACT)),
instead of monitoring emissions in accordance with the monitoring re-
quirements of 40 CFR 75, may comply with the following monitoring
requirements:

(1) for stationary gas turbines rated less than 30 megawatt
(MW) or peaking gas turbines (as defined in §117.10 of this title) which
use steam or water injection to comply with the emission specifications
of §117.105(g) of this title:

(A) - (B) (No change.)

(2) for stationary gas turbines subject to the emission spec-
ifications of §117.105(f) of this title, install, calibrate, maintain and
operate a CEMS or PEMS in compliance with this section.

(h) Totalizing fuel flow meters. The owner or operator of units
listed in this subsection shall install, calibrate, maintain, and operate
totalizing fuel flow meters to individually and continuously measure
the gas and liquid fuel usage. A computer which collects, sums, and
stores electronic data from continuous fuel flow meters is an acceptable
totalizer. The units are:

(1) for units which are subject to §117.105 of this title
(relating to Emission Specifications for Reasonably Available Control
Technology (RACT)), and for units in the Beaumont/Port Arthur
(BPA) and Dallas/Fort Worth (DFW) ozone nonattainment areas
which are subject to §117.106 of this title (relating to Emission
Specifications for Attainment Demonstrations):

(A) [(1)] any unit subject to the emission specifications
of this division;

(B) [(2)] any stationary gas turbine with an MW rating
greater than or equal to 1.0 MW operated more than 850 hours per year
(hr/yr); and
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(C) [(3)] any unit claimed exempt from the emission
specifications of this division using the low annual capacity factor ex-
emption of §117.103(a)(2) of this title (relating to Exemptions);and [.]

(2) for units in the Houston/Galveston ozone nonattain-
ment area ozone nonattainment area which are subject to §117.106 of
this title:

(A) utility boilers;

(B) auxiliary steam boilers; and

(C) stationary gas turbines.

(i) Run time meters. The owner or operator of any stationary
gas turbine using the exemption of §117.103(a)(3) or (b) of this title
shall record the operating time with an elapsed run time meter approved
by the executive director.

(j) (No change.)

(k) Data used for compliance.

(1) After the initial demonstration of compliance re-
quired by §117.111 of this title (relating to Initial Demonstration of
Compliance) the methods required in this section shall be used to
determine compliance with the emission specifications of §117.105
or §117.106(a) or (b) of this title [this division]. Compliance with the
emission limitations may also be determined at the discretion of the
executive director using any commission compliance method.

(2) For units subject to the emission specifications of
§117.106(c) of this title, the methods required in this section and
§117.114 of this title (relating to Emission Testing and Monitoring
for the Houston/Galveston Attainment Demonstration) shall be used
in conjunction with the requirements of Chapter 101, Subchapter H,
Division 3 of this title (relating to Mass Emissions Cap and Trade
Program) to determine compliance. For enforcement purposes, the
executivedirector may also useother commission compliancemethods
to determine whether the source is in compliance with applicable
emission limitations.

(l) Enforcement of NO
x

RACT limits. If compliance with
§117.105 of this title is selected, no unit subject to §117.105 of this
title shall be operated at an emission rate higher than that allowed by
the emission specifications of §117.105 of this title. If compliance
with §117.107 of this title is selected, no unit subject to §117.107 of
this title shall be operated at an emission rate higher than that approved
by the executive director pursuant to §117.115(b) of this title (relating
to Final Control Plan Procedures).

§117.114. Emission Testing and Monitoring for the Houston/Galve-
ston Attainment Demonstration.

(a) Monitoring requirements. The owner or operator of units
which are subject to the emission limits of §117.106(c) of this title
(relating to Emission Specifications for Attainment Demonstrations)
must comply with the following monitoring requirements.

(1) The nitrogen oxides (NO
x
) monitoring requirements

of §117.113(a), (c), and (d)- (f) of this title (relating to Continuous
Demonstration of Compliance) apply.

(2) Thecarbonmonoxide(CO) monitoring requirementsof
§117.113(b) of this title apply.

(3) The totalizing fuel flow meter requirements of
§117.113(h) of this title apply.

(4) Installation of monitors shall be performed in accor-
dance with the schedule specified in §117.510(c)(2) of this title (relat-
ing to Compliance Schedule for Utility Electric Generation in Ozone
Nonattainment Areas).

(b) Testing requirements. The owner or operator of units
which are subject to the emission limits of §117.106(c) of this title
must test the units as specified in §117.111 of this title (relating to
Initial Demonstration of Compliance).

(c) Emission allowances.

(1) TheNO
x
testing and monitoring data of subsections (a)

and (b) of this section, together with the level of activity, as defined
in §101.350 of this title (relating to Definitions), shall be used to es-
tablish the emission factor for calculating actual emissions for compli-
ance with Chapter 101, Subchapter H, Division 3 of this title (relating
to Mass Emissions Cap and Trade Program).

(2) For units not operating with continuous emissions
monitoring system (CEMS) or predictiveemissionsmonitoring system
(PEMS), the following apply.

(A) Retesting as specified in subsection (b) of this sec-
tion is required within 60 daysafter any modification which could rea-
sonably be expected to increase the NO

x
emission rate.

(B) Retesting as specified in subsection (b) of this sec-
tion may be conducted at the discretion of the owner or operator af-
ter any modification which could reasonably be expected to decrease
the NO

x
emission rate, including, but not limited to, installation of

post-combustion controls, low-NO
x
burners, low excess air operation,

staged combustion (for example, overfire air), flue gas recirculation
(FGR), and fuel-lean and conventional (fuel-rich) reburn.

(C) The NO
x
emission rate determined by the retesting

shall establish anew emission factor to beused to calculateactual emis-
sions instead of thepreviously determined emission factor used to cal-
culate actual emissions for compliance with Chapter 101, Subchapter
H, Division 3 of this title.

(3) The emission factor in paragraph (1) or (2) of this sub-
section is multiplied by the unit’s level of activity to determine the
unit’ s actual emissions for compliance with Chapter 101, Subchapter
H, Division 3 of this title.

§117.116. Final Control Plan Procedures for Attainment Demonstra-
tion Emission Specifications.

(a) The owner or operator of units [utility boilers] listed in
§117.101 of this title (relating to Applicability) at a major source of ni-
trogen oxides (NO

x
) shall submit to the executive director a final con-

trol report to show compliance with the requirements of §117.106 of
this title (relating to Emission Specifications for Attainment Demon-
strations). The report must include:

(1) the section under which NO
x

compliance is being
established for the utility boilers (and, in the Houston/Galveston ozone
nonattainment area, auxiliary boilers and stationary gas turbines)
within the electric generating system, either:

(A) - (B) (No change.)

(C) §117.570 of this title (relating to Trading); or

(D) Chapter 101, Subchapter H, Division 3 of this title
(relating to Mass Emissions Cap and Trade Program);

(2) the methods of control of NO
x
emissions for each utility

boiler (and, in the Houston/Galveston ozone nonattainment area, aux-
iliary boilers and stationary gas turbines) [unit];

(3) the emissions measured by testing required in §117.111
or §117.114 of this title (relating to Initial Demonstration of Compli-
ance;and Emission Testing and Monitoring for the Houston/Galveston
Attainment Demonstration);
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(4) the submittal date, and whether sent to the Austin or the
regional office (or both), of any compliance stack test report or relative
accuracy test audit report required by §117.111 or §117.114 of this title
which is not being submitted concurrently with the final compliance
report; and

(5) the specific rule citation for any utility boiler (and, in
theHouston/Galveston ozonenonattainment area, auxiliary boilersand
stationary gas turbines) with a claimed exemption from the emission
specification of §117.106 of this title.

(b) (No change.)

(c) The report must be submitted by the applicable date spec-
ified for final control plans in §117.510 of this title (relating to Com-
pliance Schedule for [For] Utility Electric Generation in Ozone Nonat-
tainment Areas). The plan must be updated with any emission com-
pliance measurements submitted for units using continuous emissions
monitoring system or predictive emissions monitoring system and com-
plying with the system cap rolling 30-day average emission limit, ac-
cording to the applicable schedule given in §117.510 of this title.

§117.119. Notification, Recordkeeping, and Reporting Require-
ments.

(a) Start-up and shutdown records. For units subject to the
start-up and/or shutdown exemptions allowed under §101.11 of this
title (relating to Demonstrations [Exemptions from Rules and Regula-
tions]), hourly records shall be made of start-up and/or shutdown events
and maintained for a period of at least two years. Records shall be avail-
able for inspection by the executive director, EPA [the Unites States
Environmental Protection Agency (EPA)], and any local air pollution
control agency having jurisdiction upon request. These records shall
include, but are not limited to: type of fuel burned; quantity of each
type fuel burned; gross and net energy production in megawatt-hours
(MW-hr); and the date, time, and duration of the event.

(b) - (c) (No change.)

(d) Semiannual reports. The owner or operator of a unit re-
quired to install a CEMS, PEMS, or steam- to-fuel or water-to-fuel ratio
monitoring system under §117.113 of this title shall report in writing
to the executive director on a semiannual basis any exceedance of the
applicable emission limitations in this division and the monitoring sys-
tem performance. All reports shall be postmarked or received by the
30th day following the end of each calendar semiannual period. Writ-
ten reports shall include the following information:

(1) the magnitude of excess emissions computed in accor-
dance with 40 Code of Federal Regulations (CFR), Part 60, §60.13(h),
any conversion factors used, the date and time of commencement and
completion of each time period of excess emissions, and the unit oper-
ating time during the reporting period.

(A) For stationary gas turbines using steam-to-fuel
or water-to-fuel ratio monitoring to demonstrate compliance in
accordance with §117.113 of this title, excess emissions are computed
as each one-hour period during which the hourly steam-to-fuel or
water-to-fuel ratio is less than the ratio determined to result in compli-
ance during the initial demonstration of compliance test required by
§117.111 of this title.

(B) (No change.)

(2) - (5) (No change.)

(e) (No change.)

§117.121. Alternative Case Specific Specifications.

(a) Where a person can demonstrate that an affected unit
cannot attain the applicable requirements of §117.105 of this title

(relating to Emission Specifications for Reasonably Available Control
Technology (RACT)), or the carbon monoxide or ammonia limits
of §117.106(d) [§117.106(c)] of this title (relating to Emission
Specifications for Attainment Demonstrations), the executive director
may approve emission specifications different from §117.105 of this
title for that unit. The executive director:

(1) - (3) (No change.)

(b) Any person affected by the executive director’s decision
to deny an alternative case specific emission specification may file a
motion for reconsideration. The requirements of §50.39 of this title
(relating to Motion for Reconsideration) or §50.139 of this title (relat-
ing to Overturn Executive Director’s Decision) apply. However, only a
person affected may file a motion for reconsideration. Executive direc-
tor approval does not necessarily constitute satisfaction of all federal
requirements nor eliminate the need for approval by the EPA [United
StatesEnvironmental Protection Agency] in cases where specified cri-
teria for determining equivalency have not been clearly identified in
applicable sections of this division (relating to Utility Electric Genera-
tion in Ozone Nonattainment Areas).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005643
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
DIVISION 2. UTILITY ELECTRIC
GENERATION IN EAST AND CENTRAL
TEXAS
30 TAC §117.138

STATUTORY AUTHORITY

The amendment is proposed under the Texas Health and Safety
Code, TCAA, §382.011, concerning General Powers and Duties,
which provides the commission with the authority to establish the
level of quality to be maintained in the state’s air and the author-
ity to control the quality of the state’s air; §382.012, concerning
State Air Control Plan, which requires the commission to develop
plans for protection of the state’s air, such as the SIP; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records of
emissions measurements; §382.017, concerning Rules, which
provides the commission with the authority to adopt rules consis-
tent with the policy and purposes of the TCAA; and §382.051(d),
concerning Permitting Authority of Board; Rules, which autho-
rizes the commission to adopt rules as necessary to comply with
changes in federal law or regulations applicable to permits under
Chapter 382.

The proposed amendment implements the Texas Health and
Safety Code, TCAA, §§382.011, 382.012, 382.016, 382.017,
and 382.051(d).
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§117.138. System Cap.

(a) (No change.)

(b) Each unit within an electric power generating system, as
defined in §117.10(12)(B) [§117.10(11)(B)] of this title (relating to
Definitions), that would otherwise be subject to the NO

x
emission lim-

its of §117.135 of this title must be included in the system cap.

(c) - (k) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005642
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
DIVISION 3. INDUSTRIAL, COMMERCIAL,
AND INSTITUTIONAL COMBUSTION
SOURCES IN OZONE NONATTAINMENT
AREAS
30 TAC §§117.201, 117.203, 117.205 - 117.208, 117.210,
117.211, 117.213, 117.214, 117.216, 117.219, 117.221

STATUTORY AUTHORITY

The amendments and new sections are proposed under the
Texas Health and Safety Code, TCAA, §382.011, concerning
General Powers and Duties, which provides the commission with
the authority to establish the level of quality to be maintained
in the state’s air and the authority to control the quality of the
state’s air; §382.012, concerning State Air Control Plan, which
requires the commission to develop plans for protection of the
state’s air, such as the SIP; §382.016, concerning Monitoring
Requirements; Examination of Records, which authorizes the
commission to prescribe requirements for owners or operators
of sources to make and maintain records of emissions mea-
surements; §382.017, concerning Rules, which provides the
commission with the authority to adopt rules consistent with the
policy and purposes of the TCAA; and §382.051(d), concerning
Permitting Authority of Board; Rules, which authorizes the com-
mission to adopt rules as necessary to comply with changes in
federal law or regulations applicable to permits under Chapter
382.

The proposed amendments and new sections implement the
Texas Health and Safety Code, TCAA, §§382.011, 382.012,
382.016, 382.017, and 382.051(d).

§117.201. Applicability.

The provisions of this division (relating to Industrial, Commercial, and
Institutional Combustion Sources in Ozone Nonattainment Areas),
shall apply to the following units located at any major stationary
source of nitrogen oxides located within the Beaumont/Port Arthur,
Dallas/Fort Worth, or Houston/Galveston ozone nonattainment areas:

(1) industrial, commercial, or institutional [,or industrial]
boilers and process heaters [with a maximum rated capacity of 40 mil-
lion Btu per hour or greater];

(2) stationary gas turbines;[with a megawatt (MW) rating
of 1.0 MW or greater; and]

(3) stationary internal combustion engines;[which are:]

[(A) located in theHouston/Galvestonozonenonattain-
ment area with a horsepower (hp) rating of 150 hp or greater; or]

[(B) located in theBeaumont/Port Arthur or Dallas/Fort
Worth ozonenonattainment areawith ahorsepower rating of 300 hp or
greater.]

(4) fluid catalytic cracking units (including carbon monox-
ide (CO) boilers, CO furnaces, and catalyst regenerator vents);

(5) boilers and industrial furnaceswhich wereregulated as
existing facilities by the EPA at 40 Code of Federal Regulations Part
266, Subpart H (as was in effect on June 9, 1993);

(6) duct burners used in turbine exhaust ducts;

(7) pulping liquor recovery furnaces;

(8) lime kilns;

(9) lightweight aggregate kilns;

(10) heat treating furnaces and reheat furnaces;

(11) magnesium chloride fluidized bed dryers; and

(12) incinerators (including fume abaters).

§117.203. Exemptions.

(a) Units exempted from the provisions of this division
(relating to Industrial, Commercial, and Institutional Combustion
Sources in Ozone Nonattainment Areas), except as may be specified
in §117.209(c)(1) of this title (relating to Initial Control Plan Proce-
dures) [and §117.213(a) and (i) of this title (relating to Continuous
Demonstration of Compliance)], include the following:

(1) any new units placed into service after November 15,
1992, except for new units which were placed into service as function-
ally identical replacement for existing units subject to the provisions of
this division as of June 9, 1993. Any emission credits resulting from
the operation of such replacement units shall be limited to the cumula-
tive maximum rated capacity of the units replaced;

(2) any commercial, institutional, or industrial boiler or
process heater with a maximum rated capacity of less than 40 million
Btu per hour (MMBtu/hr);

(3) heat treating furnacesand reheat furnaces. Thisexemp-
tion shall no longer apply to any heat treating furnaceor reheat furnace
withamaximumrated capacity of 20MMBtu/hr or greater in theHous-
ton/Galveston ozone nonattainment area after the appropriate compli-
ance date(s) for emission specifications for attainment demonstrations
specified in §117.520 of this title (relating to Compliance Schedule
for Industrial, Commercial, and Institutional Combustion Sources in
Ozone Nonattainment Areas);

[(3) any electric utility power generating boiler;]

(4) flares, incinerators, fume abaters, pulping liquor recov-
ery furnaces, sulfur recovery units, sulfuric acid regeneration units, and
sulfur plant reaction boilers.This exemption shall no longer apply to
thefollowing units in theHouston/Galveston ozonenonattainment area
after theappropriatecompliance date(s) for emission specificationsfor
attainment demonstrations specified in §117.520 of this title:
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(A) incinerators (including fume abaters) with a maxi-
mum rated capacity of 40 MMBtu/hr or greater; and

(B) pulping liquor recovery furnaces;

(5) dryers, kilns, or ovens used for drying, baking, cook-
ing, calcining, and vitrifying.This exemption shall no longer apply to
thefollowing units in theHouston/Galveston ozonenonattainment area
after theappropriatecompliance date(s) for emission specificationsfor
attainment demonstrations specified in §117.520 of this title:

(A) magnesium chloride fluidized bed dryers; and

(B) lime kilns and lightweight aggregate kilns;

(6) stationary gas turbines and engines, which are:

(A) used in research and testing, or used for purposes
of performance verification and testing, or used solely to power other
engines or gas turbines during start-ups, or operated exclusively for
firefighting and/or flood control, or used in response to and during the
existence of any officially declared disaster or state of emergency, or
used directly and exclusively by the owner or operator for agricultural
operations necessary for the growing of crops or raising of fowl or an-
imals, or used as chemical processing gas turbines; or

(B) demonstrated to operate less than 850 hours per
year, based on a rolling 12-month average;[.]

(7) stationary gas turbines with a megawatt (MW) rating of
less than 1.0 MW; [and]

(8) stationary internal combustion engines which are:

(A) located in the Houston/Galveston ozone nonattain-
ment area with a horsepower (hp) rating of less than 150 hp; or

(B) located in the Beaumont/Port Arthur or Dallas/Fort
Worth ozone nonattainment area with a hp rating of less than 300 hp;
and [.]

(9) any boiler or process heater with a maximum rated ca-
pacity of 2.0 MMBtu/hr or less.

(b) The exemptions in paragraphs (1), (2), (6)(B), (7), and
(8)(A) of subsection (a) shall no longer apply in theHouston/Galveston
ozone nonattainment area after the appropriate compliance date(s)
for emission specifications for attainment demonstrations specified in
§117.520 of this title.

(c) Upon issuance of astandard permit by the commission for
the distributed generation of electricity, combustion sources registered
under that permit are exempt from this chapter.

§117.205. Emission Specifications for Reasonably Available Control
Technology (RACT).

(a) (No change.)

(b) For each boiler and process heater with a maximum rated
capacity greater than or equal to 100.0 MMBtu/hr of heat input, the
applicable emission limit is as follows:

(1) - (5) (No change.)

(6) for any gas-fired boiler or process heater firing gaseous
fuel which contains more than 50% hydrogen by volume, over an eight-
hour period, in which the fuel gas composition is sampled and analyzed
every three hours, a multiplier of up to 1.25 times the appropriate emis-
sion limit in this subsection may be used for that eight-hour period.
The total hydrogen volume in all gaseous fuel streams will be divided
by the total gaseous fuel flow volume to determine the volume percent
of hydrogen in the fuel supply. The multiplier may not be used to in-
crease limits set by permit.[;] The following equation shall beused by

an owner or operator using agas-fired boiler or processheater which is
subject to thisparagraph and oneof therolling 30-day averaging period
emission limitations contained in paragraph (1) or (2) of this subsec-
tion to calculate an emission limitation for each rolling 30-day period:
Figure: 30 TAC §117.205(b)(6)

(7) for units which operate with a NO
x

continuous emis-
sions monitoring system [emission monitors] (CEMS) or predictive
emissions monitoring system [emission monitors] (PEMS) under
§117.213 of this title (relating to Continuous Demonstration of
Compliance), the emission limits shall apply as:

(A) - (B) (No change.)

(8) (No change.)

(c) No person shall allow the discharge into the atmosphere
from any stationary gas turbine with a MW rating greater than or equal
to 10.0 MW, emissions in excess of a block one-hour average concen-
tration of 42 parts per million by volume (ppmv) NO

x
and 132 ppmv

carbon monoxide (CO) at 15% oxygen (O
2
), dry basis. For stationary

gas turbines equipped with CEMS or PEMS for CO, the owner or op-
erator may elect to comply with the CO limit of this subsection using
a 24-hour rolling average.

(d) - (g) (No change.)

(h) Units exempted from the emissions specifications of this
section include the following:

(1) any industrial, commercial, or institutional [,or indus-
trial] boiler or process heater with a maximum rated capacity less than
100 MMBtu/hr;

(2) (No change.)

(3) boilers and industrial furnaces which were regulated as
existing facilities by the EPA [United States Environmental Protection
Agency] at 40 Code of Federal Regulations Part 266, Subpart H, as was
in effect on June 9, 1993;

(4) fluid catalytic cracking units (including CO boilers,CO
furnaces, and catalyst regenerator vents);

(5) duct burners [supplemental waste heat recovery units]
used in turbine exhaust ducts;

(6) any lean-burn, stationary, reciprocating internal com-
bustion engine located in the Houston/Galveston or Dallas/Fort Worth
ozone nonattainment area; [and]

(7) any stationary gas turbine with an MW rating less than
10.0 MW; [.]

(8) any new units placed into service after November 15,
1992, except for new unitswhich wereplaced into service asfunction-
ally identical replacement for existing unitssubject to theprovisionsof
this division as of June 9, 1993. Any emission credits resulting from
the operation of such replacement unitsshall be limited to the cumula-
tive maximum rated capacity of the units replaced;

(9) any industrial, commercial, or institutional, boiler
or process heater with a maximum rated capacity of less than 40
MMBtu/hr;

(10) stationary gas turbines and engines, which are
demonstrated to operate less than 850 hours per year, based on a
rolling 12-month average; and

(11) stationary internal combustion engines which are:

(A) located in the Houston/Galveston ozone nonattain-
ment area with a horsepower (hp) rating of less than 150 hp; or
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(B) located in the Beaumont/Port Arthur or Dallas/Fort
Worth ozone nonattainment area with a hp rating of less than 300 hp.

(i) This section shall no longer apply:

(1) to any gas-fired boiler or process heater in the Beau-
mont/Port Arthur ozonenonattainment areaafter theappropriatecom-
pliance date(s) for emission specifications for attainment demonstra-
tions given in §117.520(a)(3) of this title; and

(2) in theHouston/Galveston ozonenonattainment areaaf-
ter the appropriate compliance date(s) for emission specifications for
attainment demonstrations given in §117.520(c)(2) of this title.

§117.206. Emission Specifications for Attainment Demonstrations.
(a) Beaumont/Port Arthur. No person shall allow the discharge

into the atmosphere from any gas-fired boiler or process heater with
a maximum rated capacity equal to or greater than 40 million (MM)
Btu/hr in the Beaumont/Port Arthur ozone nonattainment area, emis-
sions of nitrogen oxides (NO

x
) in excess of the following, except as

provided in subsections (f) [(d)] and (g) [(e)] of this section:

(1) - (2) (No change.)

(b) Dallas/Fort Worth. No person shall allow the discharge
into the atmosphere in the Dallas/Fort Worth ozone nonattainment area,
emissions in excess of the following, except as provided in subsections
(f) [(d)] and (g) [(e)] of this section:

(1) (No change.)

(2) gas-fired and gas/liquid-fired, lean-burn, stationary re-
ciprocating internal combustion engines rated 300 horsepower (hp) or
greater, 2.0 grams NO

x
per horsepower hour (g NO

x
/hp-hr) and 3.0 g

carbon monoxide (CO)/hp-hr [g CO/hp-hr].

(c) Houston/Galveston. In the Houston/Galveston ozone
nonattainment area, the emission rate values used to determine
allocations for Chapter 101, Subchapter H, Division 3 of this title
(relating to Mass Emissions Cap and Trade Program) shall be the
lower of any applicable permit limit or the following:

(1) gas-fired boilers:

(A) with a maximum rated capacity equal to or greater
than 100 MMBtu/hr, 0.010 lb NO

x
per MMBtu;

(B) with a maximum rated capacity equal to or greater
than 40 MMBtu/hr, but less than 100 MMBtu/hr, 0.015 lb NO

x
per

MMBtu; and

(C) with amaximum rated capacity less 40 MMBtu/hr,
0.036 lb NO

x
per MMBtu (or alternatively, 30 ppmv NO

x
, at 3.0% O

2
,

dry basis);

(2) fluid catalytic cracking units (including CO boilers, CO
furnaces, and catalyst regenerator vents), 10 ppmv NO

x
at 0.0% O

2
, dry

basis;

(3) boilers and industrial furnaceswhich wereregulated as
existing facilities by the EPA at 40 Code of Federal Regulations Part
266, Subpart H (as was in effect on June 9, 1993), 0.015 lb NO

x
per

MMBtu;

(4) coke-fired boilers, 0.057 lb NO
x
per MMBtu;

(5) wood fuel-fired boilers, 0.020 lb NO
x
per MMBtu;

(6) rice hull-fired boilers, 0.089 lb NO
x
per MMBtu;

(7) oil-fired boilers, 2.0 lb NO
x

per 1,000 gallons of oil
burned;

(8) process heaters:

(A) with a maximum rated capacity equal to or greater
than 100 MMBtu/hr, 0.010 lb NO

x
per MMBtu;

(B) with a maximum rated capacity equal to or greater
than 40 MMBtu/hr, but less than 100 MMBtu/hr, 0.015 lb NO

x
per

MMBtu; and

(C) with amaximum rated capacity less 40 MMBtu/hr,
0.036 lb NO

x
per MMBtu (or alternatively, 30 ppmv NO

x
, at 3.0% O

2
,

dry basis);

(9) stationary, reciprocating internal combustion engines:

(A) gas-fired engines at sites with a total hp rating of
3,000 hp or more in 1997 or later, 0.17 g NO

x
/hp-hr, except asspecified

in subparagraph (C) of this paragraph;

(B) gas-fired engines at sites with a total hp rating of
less than 3,000 hp in 1997 or later, 0.50 g NO

x
/hp-hr; and

(C) dual-fuel engines:

(i) with initial start of operationonor beforeDecem-
ber 31, 2000, 0.50 g NO

x
/hp-hr; and;

(ii) with initial start of operation after December 31,
2000, 0.17 g NO

x
/hp- hr;

(10) stationary gas turbines, 0.015 lb NO
x
per MMBtu;

(11) duct burners used in turbine exhaust ducts, 0.015 lb
NO

x
per MMBtu;

(12) pulping liquor recovery furnaces, 0.050 lb NO
x

per
MMBtu;

(13) kilns:

(A) lime kilns, 0.66 lb NO
x

per ton of calcium oxide
(CaO); and

(B) lightweight aggregate kilns, 0.76 lb NO
x
per ton of

product;

(14) furnaces:

(A) heat treating furnaces, 0.087 lb NO
x

per MMBtu;
and

(B) reheat furnaces, 0.062 lb NO
x
per MMBtu;

(15) magnesium chloride fluidized bed dryers, a 90% re-
duction from the emission factor used to calculate the1997 ozone sea-
son daily NO

x
emissions; and

(16) incinerators(including fumeabaters), a90% reduction
from the emission factor used to calculate the1997 ozoneseason daily
NO

x
emissions.

(d) [(c)] NO
x
averaging time.

(1) In the Beaumont/Port Arthur and Dallas/Fort Worth
ozone nonattainment areas, the [The] emission limits of subsections
(a) and (b) of this section shall apply:

(A) [(1)] if the unit is operated with a NO
x
continuous

emissions monitoring system [emission monitors] (CEMS) or predic-
tive emissions monitoring system [emission monitors] (PEMS) under
§117.213 of this title (relating to Continuous Demonstration of Com-
pliance), either as:

(i) [(A)] a rolling 30-day average period, in the units
of the applicable standard;

(ii) [(B)] a block one-hour average, in the units of
the applicable standard, or alternatively;
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(iii) [(C)] a block one-hour average, in pounds per
hour, for boilers and process heaters, calculated as the product of the
boiler’s or process heater’s maximum rated capacity and its applicable
limit in lb NO

x
per MMBtu; and

(B) [(2)] if the unit is not operated with a NO
x
CEMS

or PEMS under §117.213 of this title, a block one-hour average, in the
units of the applicable standard. Alternatively for boilers and process
heaters, the emission limits may be applied in lbs per hour, as specified
in subparagraph(A)(iii) of thisparagraph [paragraph(1)(C) of thissub-
section].

(2) In the Houston/Galveston ozone nonattainment area,
the averaging time for the emission limits of subsection (c) of this
section shall be as specified in Chapter 101, Subchapter H, Division
3 of thistitle, except that electric generating facilities(EGFs) shall also
comply with the daily and 30-day system cap emission limitations of
§117.210 of this title (relating to System Cap).

(e) [(d)] Related emissions. No person shall allow the dis-
charge into the atmosphere from any boiler or process heater subject
to NO

x
emission specifications in subsection (a),(b), or (c) [(b)] of this

section, emissions in excess of the following, except as provided in
§117.221 of this title (relating to Alternative Case Specific Specifica-
tions):

(1) carbon monoxide (CO), 400 ppmv at 3.0% O
2
, dry ba-

sis;

(A) on a rolling 24-hour averaging period, for units
equipped with CEMS or PEMS for CO; and

(B) on a one-hour average, for units not equipped with
CEMS or PEMS for CO; and

(2) ammonia emissions, 10 [5] ppmv on a block one-hour
averaging period.

(f) [(e)] Compliance flexibility.

(1) In the Beaumont/Port Arthur and Dallas/Fort Worth
ozone nonattainment areas, an [An] owner or operator may use any of
the following alternative methods to comply with the NO

x
emission

specifications of this section:

(A) §117.207 of this title (relating to Alternative Plant-
Wide Emission Specifications);

(B) §117.223 of this title (relating to Source Cap); or

(C) §117.570 (relating to Trading).

(2) Section 117.221 of this title (relating to Alternative
Case Specific Specifications) is not an applicable method of compli-
ance with the NO

x
emission specifications of this section.

(3) An owner or operator may petition the executive direc-
tor for an alternative to the CO or ammonia limits of this section in
accordance with §117.221 of this title.

(4) In theHouston/Galveston ozonenonattainment area, an
owner or operator may not use the alternative methods specified in
§§117.207, 117.223, and 117.570 of this title to comply with the NO

x

emission specificationsof thissection. Theowner or operator shall use
the mass emissions cap and trade program in Chapter 101, Subchapter
H, Division 3 of this title to comply with the NO

x
emission specifica-

tions of thissection, except that EGFsshall also comply with thedaily
and 30-day system cap emission limitations of §117.210 of this title.

(g) [(f)] Exemptions. Units exempted from the emissions
specifications of this section include the following in the Beau-
mont/Port Arthur and Dallas/Fort Worth ozone nonattainment areas:

(1) any industrial, commercial, or institutional [,or indus-
trial] boiler or process heater with a maximum rated capacity less than
40 MMBtu/hr; and

(2) units exempted from emission specifications in
§117.205(h)(2) - (5) of this title.

§117.207. Alternative Plant-wide Emission Specifications.

(a) (No change.)

(b) The owner or operator shall establish an enforceable (NO
x
)

emission limit for each affected unit at the source as follows.

(1) For boilers and process heaters which operate with
continuous emissionsmonitoring system [emission monitors] (CEMS)
or predictive emissions monitoring system [emission monitors]
(PEMS) in accordance with §117.213 of this title (relating to Continu-
ous Demonstration of Compliance), the emission limits shall apply in:

(A) - (B) (No change.)

(2) - (4) (No change.)

(c) - (e) (No change.)

(f) Units exempted from emission specifications in accordance
with §117.205(h) and §117.206(g) [§117.206(e)] of this title are also
exempt under this section and shall not be included in the plant-wide
emission limit, except as follows. The owner or operator of exempted
units as defined in §117.205(h) and §117.206(g) [§117.206(e)] of this
title may opt to include one or more of an entire equipment class of
exempted units into the alternative plant-wide emission specifications.

(1) Low annual capacity factor boilers, process heaters, sta-
tionary gas turbines, or stationary internal combustion engines as de-
fined in §117.10 of this title are not to be considered as part of the opt-in
class of equipment.

(2) - (3) (No change.)

(4) The equipment classes which may be included in the al-
ternative plant-wide emission specifications and the NO

x
emission rates

that are to be used in calculating the alternative plant-wide emission
specifications are listed in the [following] table titled[,] §117.207(f)
OPT- IN UNITS.[:]
Figure: 30 TAC §117.207(f)(4)

(g) - (i) (No change.)

§117.208. Operating Requirements.

(a) - (c) (No change.)

(d) All units subject to the emission limitations of §§117.205,
117.206 [(relating to Emission Specifications for Attainment Demon-
strations], 117.207, or 117.223 of this title (relating to Emission Speci-
ficationsfor Reasonably AvailableControl Technology (RACT); Emis-
sion Specifications for Attainment Demonstrations; Alternative Plant-
wide Emission Specifications; and Source Cap) shall be operated so as
to minimize NO

x
emissions, consistent with the emission control tech-

niques selected, over the unit’s operating or load range during normal
operations. Such operational requirements include the following.

(1) - (3) (No change.)

(4) Each unit controlled with steam or water injection shall
be operated such that injection rates are maintained to limit NO

x
con-

centrations to less than or equal to the NO
x
concentrations achieved at

maximum rated capacity (corrected to 15% O
2
on a dry basis for sta-

tionary gas turbines).

(5) - (7) (No change.)

§117.210. System Cap.
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(a) The owner or operator of each electric generating facility
(EGF) in the Houston/Galveston ozone nonattainment area must com-
ply with adaily and 30-day system cap emission limitation for nitrogen
oxides (NO

x
) in accordance with the requirements of this section.

(b) Each EGFthat wouldotherwisebesubject to theNO
x
emis-

sion rates of §117.206 of this title (relating to Emission Specifications
for Attainment Demonstrations) must be included in the system cap.

(c) The system cap shall be calculated as follows.

(1) A rolling 30-day average emission cap shall be calcu-
lated using the following equation.
Figure: 30 TAC §117.210(c)(1)

(2) A maximum daily cap shall becalculated using the fol-
lowing equation.
Figure: 30 TAC §117.210(c)(2)

(3) Each EGF inthesystemcapshall besubject to theemis-
sion limitsof both paragraphs(1) and (2) of thissubsection at all times.

(d) The NO
x

emissions monitoring required by §117.213 of
this title (relating to Continuous Demonstration of Compliance) for
each EGF in the system cap shall be used to demonstrate continuous
compliance with the system cap.

(e) For eachoperating EGF, theowner or operator shall useone
of the following methods to provide substitute emissions compliance
data during periods when the NO

x
monitor is off-line:

(1) if the NO
x
monitor is a continuous emissions monitor-

ing system (CEMS):

(A) subject to 40 CFR 75, use the missing data proce-
dures specified in 40 CFR 75, Subpart D (Missing Data Substitution
Procedures); or

(B) subject to 40 CFR 75, Appendix E, usethe missing
data procedures specified in 40 CFR 75, Appendix E, §2.5 (Missing
Data Procedures);

(2) use Appendix E monitoring in accordance with
§117.113(d) of this title (relating to Continuous Demonstration of
Compliance);

(3) if the NO
x
monitor is apredictive emissions monitoring

system (PEMS):

(A) usethemethodsspecified in 40 CFR 75, Subpart D;
or

(B) use calculations in accordance with §117.113(f) of
this title; or

(4) if the methods specified in paragraphs (1) - (3) of this
subsection are not used, the owner or operator must use the maximum
block one-hour emission rate as measured by the 30-day testing.

(f) The owner or operator of any EGF subject to a system cap
shall maintain daily records indicating the NO

x
emissions and fuel us-

age from each EGF and summations of total NO
x
emissions and fuel

usage for all EGFs under the system cap on a daily basis. Records
shall also beretained in accordancewith §117.219 of thistitle(relating
to Notification, Recordkeeping, and Reporting Requirements).

(g) Theowner or operator of any EGF subject to asystem cap
shall report any exceedanceof the system cap emission limit within 48
hours to the appropriate regional office. The owner or operator shall
then follow up within 21 days of the exceedance with a written report
to the regional office which includes an analysis of the cause for the

exceedance with appropriate data to demonstrate the amount of emis-
sions in excess of the applicable limit and the necessary corrective ac-
tions taken by the company to assure future compliance. Additionally,
the owner or operator shall submit semiannual reports for the monitor-
ing systems in accordance with §117.219 of this title.

(h) Theowner or operator of any EGF subject to asystem cap
shall demonstrate initial compliancewith thesystem cap in accordance
with theschedulespecified in §117.520 of thistitle (relating to Compli-
ance Schedule for Industrial, Commercial, and Institutional Combus-
tion Sources in Ozone Nonattainment Areas).

(i) An EGF which is permanently retired or decommissioned
and rendered inoperable may be included in the source cap emission
limit, provided that the permanent shutdown occurred after January 1,
2000. The source cap emission limit is calculated in accordance with
subsection (b) of this section.

(j) Emission reductionsfromshutdownsor curtailmentswhich
havebeen used for netting or offset purposesunder therequirementsof
Chapter 116 of this title (relating to Control of Air Pollution by Per-
mitsfor New Construction or Modification) may not be included in the
baseline for establishing the cap.

(k) For the purposes of determining compliance with the
source cap emission limit, the contribution of each affected EGF
that is operating during a startup, shutdown, or upset period shall be
calculated from the NO

x
emission rate measured by the NO

x
monitor,

if operating properly. If the NO
x

monitor is not operating properly,
the substitute data procedures identified in subsection (e) of this
section must be used. If neither the NO

x
monitor nor the substitute

data procedure are operating properly, the owner or operator must use
the maximum daily rate measured during the initial demonstration of
compliance, unless the owner or operator provides data demonstrating
to the satisfaction of the executive director and the EPA that actual
emissions were less than maximum emissions during such periods.

§117.211. Initial Demonstration of Compliance.
(a) The owner or operator of all units which are subject to the

emission limitations of this division (relating to Industrial, Commer-
cial, and Institutional Combustion Sources in Ozone Nonattainment
Areas) must test the units as follows.

(1) - (4) (No change.)

(b) - (d) (No change.)

(e) Compliance with the emission specifications of this divi-
sion for units operating without CEMS or PEMS shall be demonstrated
while operating at the maximum rated capacity, or as near thereto as
practicable. Compliance shall be determined by the average of three
one-hour emission test runs, using the following test methods:

(1) - (4) (No change.)

(5) American Society of Testing and Materials (ASTM)
Method D1945-91 or ASTM Method D3588- 93 for fuel composition;
ASTM Method D1826-88 or ASTM Method D3588-91 for calorific
value; or alternate methods as approved by the executive director and
EPA [the United States Environmental Protection Agency (EPA)]; or

(6) (No change.)

(f) - (g) (No change.)

§117.213. Continuous Demonstration of Compliance.
(a) Totalizing fuel flow meters. The owner or operator of units

listed in this subsection shall install, calibrate, maintain, and operate
a totalizing fuel flow meter to individually and continuously measure
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the gas and liquid fuel usage. A computer which collects, sums, and
stores electronic data from continuous fuel flow meters is an acceptable
totalizer.

(1) The units are the following:

(A) for units which are subject to §117.205 of this title
(relating to Emission Specifications for Reasonably Available Control
Technology (RACT)), andfor unitsin theBeaumont/Port Arthur (BPA)
and Dallas/Fort Worth (DFW) ozone nonattainment areas which are
subject to §117.206 of this title (relating to Emission Specificationsfor
Attainment Demonstrations):

(i) [(A)] if individually rated more than 40 million
British thermal units (Btu) per hour (MMBtu/hr):

(I) [(i)] boilers;

(II) [(ii)] process heaters;

(III) [(ii i)] boilers and industrial furnaces which
were regulated as existing facilities by EPA at 40 Code of Federal Reg-
ulations (CFR) Part 266, Subpart H, as was in effect on June 9, 1993;
and

(IV) [(iv)] gas turbine supplemental-fired waste
heat recovery units;

(ii) [(B)] stationary, reciprocating internal combus-
tion engines not exempt by §117.203(a)(6) or (8) [§117.203(6) or (8)]
of this title (relating to Exemptions),or §117.205(h)(10) or (11) of this
title;

(iii) [(C)] stationary gas turbines with a megawatt
(MW) rating greater than or equal to 1.0 MW operated more than 850
hours per year; and

(iv) [(D)] fluid catalytic cracking unit boilers using
supplemental fuel;and [.]

(B) for units in the Houston/Galveston (HGA) ozone
nonattainment area which are subject to §117.206 of this title:

(i) boilers;

(ii) process heaters;

(iii) boilers and industrial furnaces which were reg-
ulated as existing facilities by EPA at 40 CFR Part 266, Subpart H, as
was in effect on June 9, 1993;

(iv) duct burners used in turbine exhaust ducts;

(v) stationary, reciprocating internal combustion en-
gines;

(vi) stationary gas turbines;

(vii) fluid catalytic cracking unit boilers and
furnaces using supplemental fuel;

(viii) pulping liquor recovery furnaces;

(ix) lime kilns;

(x) lightweight aggregate kilns;

(xi) heat treating furnaces;

(xii) reheat furnaces;

(xiii) magnesium chloride fluidized bed dryers; and

(xiv) incinerators.

(2) As an alternative to the fuel flow monitoring require-
ments of this subsection, units operating with a nitrogen oxides

(NO
x
) and diluent continuous emissions[emission] monitoring system

(CEMS) under subsection (e) of this section may monitor stack
exhaust flow using the flow monitoring specifications of 40 CFR 60,
Appendix B, Performance Specification 6 or 40 CFR 75, Appendix A.

(b) Oxygen (O
2
) monitors.

(1) (No change.)

(2) The following are not subject to this subsection:

(A) units listed in §117.205(h)(3) - (5) and (8) - (11) of
this title [(relating to Emission Specifications];

(B) - (C) (No change.)

(3) (No change.)

(c) NO
x
monitors.

(1) The owner or operator of units listed in this paragraph
shall install, calibrate, maintain, and operate a CEMS or predictive
emissions monitoring system (PEMS) to monitor exhaust NO

x
. The

units are:

(A) - (D) (No change.)

(E) units which use a chemical reagent for reduction of
NO

x
; [and]

(F) units for which the owner or operator elects to com-
ply with the NO

x
emission specifications of §117.205 or §117.206(a)

or (b) of this title [this division] using a pound per MMBtu limit on a
30-day rolling average;[.]

(G) lime kilns and lightweight aggregatekilns in HGA;
and

(H) unitswith arated heat input greater than or equal to
100 MMBtu/hr which are subject to §117.206(c) of this title.

(2) The following are not required to install CEMS or
PEMS under this subsection:

(A) for purposes of §117.205 or §117.206(a) or (b) of
this title, units listed in §117.205(h)(3) - (5) and (8) - (11) of this title
[(relating to Emission Specificationsfor Reasonably AvailableControl
Technology)]; and

(B) (No change.)

(d) - (g) (No change.)

(h) Monitoring for stationary gas turbines less than 30 MW.
The owner or operator of any stationary gas turbine rated less than 30
MW using steam or water injection to comply with the emission spec-
ifications of §117.205 or §117.207 of this title (relating to Alternative
Plant- wide Emission Specifications) shall either:

(1) - (2) (No change.)

(i) Run time meters. The owner or operator of any station-
ary gas turbine or stationary internal combustion engine claimed ex-
empt using the 850 hours per year exemption of §117.203(a)(6)(B)
[§117.203(6)(B)] of this title shall record the operating time with an
elapsed run time meter.

(j) (No change.)

(k) Data used for compliance.

(1) After the initial demonstration of compliance required
by §117.211 of this title, the methods required in this section shall
be used to determine compliance with the emission specifications of
§117.205 or §117.206(a) or (b) of this title[thisdivision]. For enforce-
ment purposes, the executive director may also use other commission
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compliance methods to determine whether the source is in compliance
with applicable emission limitations.

(2) For units subject to the emission specifications of
§117.206(c) of this title, the methods required in this section and
§117.214 of this title (relating to Emission Testing and Monitoring
for the Houston/Galveston Attainment Demonstration) shall be used
in conjunction with the requirements of Chapter 101, Subchapter H,
Division 3 of this title (relating to Mass Emissions Cap and Trade
Program) to determine compliance. For enforcement purposes, the
executivedirector may also useother commission compliancemethods
to determine whether the source is in compliance with applicable
emission limitations.

(l) Enforcement of NO
x

RACT limits. If compliance with
§117.205 of this title is selected, no unit subject to §117.205 of this
title shall be operated at an emission rate higher than that allowed by
the emission specifications of §117.205 of this title. If compliance
with §117.207 of this title is selected, no unit subject to §117.207 of
this title shall be operated at an emission rate higher than that approved
by the executive director pursuant to §117.215(b) of this title (relating
to Final Control Plan Procedures for Reasonably Available Control
Technology).

(m) Loss of NO
x
RACT exemption. The owner or operator of

any unit claimed exempt from the emission specifications of this divi-
sion using the low annual capacity factor exemption of §117.205(h)(2)
of this title (relating to Definitions), shall notify the executive direc-
tor within seven days if the Btu/yr or hour-per-year limit specified in
§117.10 of this title, as appropriate, is exceeded.

(1) - (3) (No change.)

§117.214. Emission Testing and Monitoring for the Houston/Galve-
ston Attainment Demonstration.

(a) Monitoring requirements. The owner or operator of units
which are subject to the emission limits of §117.206(c) of this title
(relating to Emission Specifications for Attainment Demonstrations)
must comply with the following monitoring requirements.

(1) The nitrogen oxides (NO
x
) monitoring requirements of

§117.213(c), and (e) - (f) of this title (relating to Continuous Demon-
stration of Compliance) apply.

(2) Thecarbonmonoxide(CO) monitoring requirementsof
§117.213(d) of this title apply.

(3) The totalizing fuel flow meter requirements of
§117.213(a) of this title apply.

(4) Installation of monitors shall be performed in accor-
dance with the schedule specified in §117.520(c)(2) of this title (re-
lating to ComplianceSchedulefor Industrial, Commercial, and Institu-
tional Combustion Sources in Ozone Nonattainment Areas).

(b) Testing requirements. The owner or operator of units
which are subject to the emission limits of §117.206(c) of this title
must test the units as specified in §117.211 of this title (relating to
Initial Demonstration of Compliance).

(c) Emission allowances.

(1) TheNO
x
testing and monitoring data of subsections (a)

and (b) of this section, together with the level of activity, as defined
in §101.350 of this title (relating to Definitions), shall be used to es-
tablish the emission factor for calculating actual emissions for compli-
ance with Chapter 101, Subchapter H, Division 3 of this title (relating
to Mass Emissions Cap and Trade Program).

(2) For units not operating with continuous emissions
monitoring system (CEMS) or predictiveemissionsmonitoring system
(PEMS), the following apply.

(A) Retesting as specified in subsection (b) of this sec-
tion is required within 60 daysafter any modification which could rea-
sonably be expected to increase the NO

x
emission rate.

(B) Retesting as specified in subsection (b) of this sec-
tion may be conducted at the discretion of the owner or operator af-
ter any modification which could reasonably be expected to decrease
the NO

x
emission rate, including, but not limited to, installation of

post-combustion controls, low-NO
x
burners, low excess air operation,

staged combustion (for example, overfire air), flue gas recirculation
(FGR), and fuel-lean and conventional (fuel-rich) reburn.

(C) The NO
x
emission rate determined by the retesting

shall establish anew emission factor to beused to calculateactual emis-
sions instead of thepreviously determined emission factor used to cal-
culate actual emissions for compliance with Chapter 101, Subchapter
H, Division 3 of this title.

(3) The emission factor in paragraph (1) or (2) of this sub-
section is multiplied by the unit’s level of activity to determine the
unit’ s actual emissions for compliance with Chapter 101, Subchapter
H, Division 3 of this title.

§117.216. Final Control Plan Procedures for Attainment Demonstra-
tion Emission Specifications.

(a) The owner or operator of units listed in §117.206 of this
title (relating to Emission Specifications for Attainment Demonstra-
tions) at a major source of nitrogen oxides (NO

x
) shall submit a final

control report to show compliance with the requirements of §117.206
of this title. The report must include:

(1) the section under which NO
x
compliance is being estab-

lished, either:

(A) (No change.)

(B) Section 117.210 of this title (relating to System
Cap);

(C) [(B)] Section 117.223 of this title (relating to
Source Cap); and as applicable, [or]

(D) [(C)] Section 117.570 of this title (relating to Trad-
ing); or

(E) Chapter 101, Subchapter H, Division 3 of this title
(relating to Mass Emissions Cap and Trade Program);

(2) - (5) (No change.)

(b) (No change.)

(c) The report must be submitted to the executive director by
the applicable date specified for final control plans in §117.520(a) or
(b) of this title (relating to Compliance Schedule for [For] Industrial,
Commercial, and Institutional Combustion Sources in Ozone Nonat-
tainment Areas). The plan must be updated with any emission com-
pliance measurements submitted for units using continuous emissions
monitoring system or predictive emissions monitoring system and com-
plying with the source cap rolling 30-day average emission limit, ac-
cording to the applicable schedule given in §117.520 of this title.

§117.219. Notification, Recordkeeping, and Reporting Require-
ments.

(a) Start-up and shutdown records. For units subject to the
start-up and/or shutdown exemptions allowed under §101.11 of this
title (relating to Demonstrations [Exemptions from Rules and Regula-
tions]), hourly records shall be made of start-up and/or shutdown events
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and maintained for a period of at least two years. Records shall be
available for inspection by the executive director, EPA, and any local
air pollution control agency having jurisdiction upon request. These
records shall include, but are not limited to: type of fuel burned; quan-
tity of each type of fuel burned; and the date, time, and duration of the
procedure.

(b) Notification. The owner or operator of an affected source
shall submit notification to the executive director, as follows:

(1) (No change.)

(2) verbal notification of the date of any continuous emis-
sions monitoring system (CEMS) or predictive emissions monitoring
system (PEMS) relativeaccuracy test audit (RATA) [performanceeval-
uation] conducted under §117.213 of this title (relating to Continuous
Demonstration of Compliance) at least 15 days prior to such date fol-
lowed by written notification within 15 days after testing is completed.

(c) Reporting of test results. The owner or operator of an af-
fected unit shall furnish the appropriate regional office [executive di-
rector] and any local air pollution control agency having jurisdiction
a copy of any initial demonstration of compliance testing conducted
under §117.211 of this title and any CEMS or PEMS RATA [relative
accuracy test audit (RATA)] conducted under §117.213 of this title:

(1) (No change.)

(2) not later than the compliance schedule specified in
§117.520 of this title (relating to Compliance Schedule for [For]
Industrial, Commercial, and Institutional Combustion Sources in
Ozone Nonattainment Areas).

(d) Semiannual reports. The owner or operator of a unit re-
quired to install a CEMS, PEMS, or water- to-fuel or steam-to-fuel ratio
monitoring system under §117.213 of this title shall report in writing
to the executive director on a semiannual basis any exceedance of the
applicable emission limitations of this division (relating to Industrial,
Commercial, and Institutional Combustion Sources in Ozone Nonat-
tainment Areas) and the monitoring system performance. All reports
shall be postmarked or received by the 30th day following the end of
each calendar semiannual period. Written reports shall include the fol-
lowing information:

(1) the magnitude of excess emissions computed in accor-
dance with 40 Code of Federal Regulations, Part 60, §60.13(h), any
conversion factors used, the date and time of commencement and com-
pletion of each time period of excess emissions, and the unit operating
time during the reporting period.

(A) For stationary gas turbines using steam-to-fuel
or water-to-fuel ratio monitoring to demonstrate compliance in
accordance with §117.213(h)(2) of this title, excess emissions are
computed as each one-hour period during which the average steam or
water injection rate is below the level defined by the control algorithm
as necessary to achieve compliance with the applicable emission
limitations in §117.205 of this title (relating to Emission Specifications
for Reasonably Available Control Technology (RACT)).

(B) (No change.)

(2) - (5) (No change.)

(e) (No change.)

(f) Recordkeeping. The owner or operator of a unit subject to
the requirements of this division shall maintain written or electronic
records of the data specified in this subsection. Such records shall be
kept for a period of at leastfive years and shall be made available upon
request by authorized representatives of the executive director, EPA,

or local air pollution control agencies having jurisdiction. The records
shall include:

(1) for each unit subject to §117.213(a) of this title, records
of annual fuel usage;

(2) [(1)] for [For] each unit using a CEMS or PEMS in
accordance with §117.213 of this title, monitoring records of:

(A) hourly emissions and fuel usage (or stack exhaust
flow) for units complying with an emission limit enforced on a block
one-hour average; and

(B) daily emissions and fuel usage (or stack exhaust
flow) for units complying with an emission limit enforced on a rolling
30-day average. Emissions must be recorded in units of:

(i) pound per million British thermal units (Btu) heat
input; and

(ii) pounds or tons per day;[.]

(3) [(2)] for each stationary internal combustion engine
subject to the emission specifications of this division, records of:

(A) emissions measurements required by:

(i) §117.208(d)(7) [§117.208(7)] of this title; and

(ii) §117.213(g) of this title; and

(B) catalytic converter, air-fuel ratio controller, or other
emissions-related control system maintenance, including the date and
nature of corrective actions taken;[.]

(4) [(3)] for each stationary gas turbine monitored by
steam-to-fuel or water-to-fuel ratio in accordance with §117.213(h) of
this title, records of hourly:

(A) pounds of steam or water injected;

(B) pounds of fuel consumed; and

(C) the steam-to-fuel or water-to-fuel ratio;[.]

(5) [(4)] for hydrogen (H
2
) fuel monitoring in accordance

with §117.213(j) of this title, records of the volume percent H
2
every

three hours;[.]

(6) [(5)] for units claimed exempt from the emission speci-
fications of this division using the low annual capacity factor exemption
of §117.205(h)(2), either records of monthly:

(A) fuel usage, for exemptions based on heat input; or

(B) hours of operation, for exemptions based on hours
per year of operation;[.]

(7) [(6)] Records of carbon monoxide measurements spec-
ified in §117.213(d)(2) of this title;[.]

(8) [(7)] records of the results of initial certification test-
ing, evaluations, calibrations, checks, adjustments, and maintenance of
CEMS, PEMS, or steam-to-fuel or water-to-fuel ratio monitoring sys-
tems;and [.]

(9) [(8)] records of the results of performance testing, in-
cluding initial demonstration of compliance testing conducted in ac-
cordance with §117.211 of this title.

§117.221. Alternative Case Specific Specifications.
(a) Where a person can demonstrate that an affected unit

cannot attain the applicable requirements of §117.205 of this title
(relating to Emission Specifications for Reasonably Available Control
Technology (RACT)) or the carbon monoxide or ammonia limits of
§117.206(e) [§117.206(d)] of this title (relating [Relating] to Emission
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Specifications for Attainment Demonstrations), the executive director
may approve emission specifications different from §117.205 of this
title for that unit. The executive director:

(1) - (3) (No change.)

(b) Any person affected by the executive director’s decision to
deny an alternative case specific emission specification may file a mo-
tion for reconsideration. The requirements of §50.39 of this title (re-
lating to Motion for Reconsideration) or §50.139 of this title (relating
to Motion to Overturn Executive Director’s Decision) apply. However,
only a person affected may file a motion for reconsideration. Exec-
utive director approval does not necessarily constitute satisfaction of
all federal requirements nor eliminate the need for approval by EPA
[the United States Environmental Protection Agency] in cases where
specified criteria for determining equivalency have not been clearly
identified in applicable sections of this division (relating to Industrial,
Commercial, and Institutional Combustion Sources in Ozone Nonat-
tainment Areas).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005641
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER D. SMALL COMBUSTION
SOURCES
DIVISION 2. BOILERS, PROCESS HEATERS,
AND STATIONARY ENGINES AT MINOR
SOURCES
30 TAC §§117.471, 117.473, 117.475, 117.478, 117.479

STATUTORY AUTHORITY

The new sections are proposed under the Texas Health and
Safety Code, TCAA, §382.011, concerning General Powers and
Duties, which provides the commission with the authority to es-
tablish the level of quality to be maintained in the state’s air and
the authority to control the quality of the state’s air; §382.012,
concerning State Air Control Plan, which requires the commis-
sion to develop plans for protection of the state’s air, such as
the SIP; §382.016, concerning Monitoring Requirements; Ex-
amination of Records, which authorizes the commission to pre-
scribe requirements for owners or operators of sources to make
and maintain records of emissions measurements; §382.017,
concerning Rules, which provides the commission with the au-
thority to adopt rules consistent with the policy and purposes of
the TCAA; and §382.051(d), concerning Permitting Authority of
Board; Rules, which authorizes the commission to adopt rules
as necessary to comply with changes in federal law or regula-
tions applicable to permits under Chapter 382.

The proposed new sections implement the Texas Health and
Safety Code, TCAA, §§382.011, 382.012, 382.016, 382.017,
and 382.051(d).

§117.471. Applicability.
This division (relating to Boilers, Process Heaters, and Stationary En-
ginesat Minor Sources) appliesin theHouston/Galveston ozonenonat-
tainment area to the following equipment at any stationary source of
nitrogen oxides (NO

x
) which is not a major source of NO

x
:

(1) boilers and process heaters; and

(2) stationary, reciprocating internal combustion engines.

§117.473. Exemptions.
(a) Thisdivision (relating to Boilers, ProcessHeaters, and Sta-

tionary Engines at Minor Sources) does not apply to the following:

(1) boilers and process heaters with a maximum rated ca-
pacity of 2.0 million British thermal unitsper hour (MMBtu/hr) or less;
and

(2) the following engines:

(A) engines with a horsepower (hp) rating of 50 hp or
less;

(B) engines used in research and testing;

(C) engines used for purposes of performance verifica-
tion and testing;

(D) engines used solely to power other engines or gas
turbines during start-ups;

(E) enginesoperated exclusively for firefighting and/or
flood control;

(F) enginesused in responseto and during theexistence
of any officially declared disaster or state of emergency; and

(G) engines used directly and exclusively by the owner
or operator for agricultural operations necessary for the growing of
crops or raising of fowl or animals.

(b) At any stationary source of nitrogen oxides (NO
x
) which is

not subject to Chapter 101, Subchapter H, Division 3 of this title (re-
lating to Mass Emissions Cap and Trade Program), the following are
exempt from the requirementsof thisdivision, except for thetotalizing
fuel flow requirements of §117.479(a), (d), and (g)(1) of this title (re-
lating to Monitoring, Recordkeeping, and Reporting Requirements):

(1) any boiler or process heater with a maximum rated ca-
pacity greater than 2.0 MMBtu/hr and less than 5.0 MMBtu/hr that has
an annual heat input less than or equal to 1.8 (109) Btu per calendar
year; and

(2) any boiler or process heater with a maximum rated ca-
pacity equal to or greater than 5.0 MMBtu/hr that has an annual heat
input less than or equal to 9.0 (109) Btu per calendar year.

(c) Upon issuance of astandard permit by the commission for
the distributed generation of electricity, combustion sources registered
under that permit are exempt from this chapter.

§117.475. Emission Specifications.
(a) For sources which are subject to Chapter 101, Subchapter

H, Division 3 of this title (relating to Mass Emissions Cap and Trade
Program), the nitrogen oxides (NO

x
) emission rate values used to de-

termine allocations for Chapter 101, Subchapter H, Division 3 of this
title shall be the lower of any applicable permit limit or the limits in
subsection (c) of this section. The averaging time shall be as specified
in Chapter 101, Subchapter H, Division 3 of this title.
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(b) For sourceswhich arenot subject to Chapter 101, Subchap-
ter H, Division 3 of this title, NO

x
emissions are limited to the lower of

any applicable permit limit or the limits in subsection (c) of this sec-
tion. The averaging time shall be as follows:

(1) if the boiler, process heater, or engine is operated with
a NO

x
continuous emissions monitoring system (CEMS) or predictive

emissions monitoring system (PEMS) under §117.479(c) of this title
(relating to Monitoring, Recordkeeping, and Reporting Requirements),
either as:

(A) a rolling 30-day average period, in the units of the
applicable standard;

(B) a block one-hour average, in the units of the appli-
cable standard, or alternatively;

(C) a block one-hour average, in pounds per hour, for
boilers and process heaters, calculated as the product of the boiler’s
or process heater’s maximum rated capacity and its applicable limit in
pound NO

x
per million British thermal units (lb/MMBtu); or

(2) if the unit is not operated with a NO
x
CEMS or PEMS

under §117.479(c) of this title, a block one-hour average, in the units
of the applicable standard.

(c) No person shall allow the discharge of NO
x
emissions into

the atmosphere in excess of the following rates:

(1) from boilersand processheaters, 0.036 lb/MMBtu heat
input (or alternatively, 30 partsper million by volume (ppmv), at 3.0%
oxygen (O

2
), dry basis); and

(2) from stationary, reciprocating internal combustion en-
gines, 0.50 gram per horsepower-hour (g/hp- hr).

§117.478. Operating Requirements.
(a) The owner or operator shall operate any boiler, process

heater, or enginesubject to theemission limitationsof §117.475 of this
title(relating to EmissionSpecifications) in compliancewith thoselim-
itations.

(b) All boilers, process heaters, and engines subject to the
emission limitations of §117.475 of this title shall be operated so as
to minimize nitrogen oxides (NO

x
) emissions, consistent with the

emission control techniques selected, over the unit’ s operating or
load range during normal operations. Such operational requirements
include the following.

(1) Each boiler, except for wood-fired boilers, shall be op-
erated with oxygen (O

2
), carbon monoxide (CO), or fuel trim.

(2) Each boiler and process heater controlled with forced
fluegas recirculation (FGR) to reduce NO

x
emissionsshall beoperated

such that theproportional design rate of FGR ismaintained, consistent
with combustion stability, over the operating range.

(3) Each boiler, process heater, or engine controlled with
post combustion control techniques shall be operated such that the re-
ducing agent injection rate is maintained to limit NO

x
concentrations

to less than or equal to the NO
x
concentrations achieved at maximum

rated capacity.

(4) Each stationary internal combustion engine controlled
with nonselective catalytic reduction shall be equipped with an auto-
matic air-fuel ratio (AFR) controller which operates on exhaust O

2
or

CO control and maintains AFR in the range required to meet the en-
gine’s applicable emission limits.

(5) Each stationary internal combustion engine shall be
checked for proper operation of the engine by recorded measurements
of NO

x
and CO emissions at least quarterly and as soon as practicable

after each occurrence of engine maintenance which may reasonably
be expected to increase emissions, O

2
sensor replacement, catalyst

cleaning, or catalyst replacement. Stain tube indicators specifically
designed to measure NO

x
concentrations shall be acceptable for this

documentation, provided a hot air probe or equivalent device is used
to prevent error due to high stack temperature, and three sets of
concentration measurements are made and averaged. Portable NO

x

analyzers shall also be acceptable for this documentation.

§117.479. Monitoring, Recordkeeping, and Reporting Requirements.

(a) Totalizing fuel flow meters.

(1) The owner or operator of each boiler, process heater,
or engine subject to the emission limitations of §117.475 of this title
(relating to Emission Specifications) shall install, calibrate, maintain,
and operatetotalizing fuel flow metersto individually andcontinuously
measure the gas and liquid fuel usage. A computer which collects,
sums, and storeselectronic data from continuousfuel flow meters is an
acceptable totalizer.

(2) As an alternative to the fuel flow monitoring require-
ments of this subsection, units operating with a nitrogen oxides (NO

x
)

and diluent continuous emissions monitoring system (CEMS) under
subsection (c) of this section may monitor stack exhaust flow using
the flow monitoring specifications of 40 Code of Federal Regulations
(CFR) 60, Appendix B, Performance Specification 6 or 40 CFR 75,
Appendix A.

(b) Oxygen (O
2
) monitors. If the owner or operator installs an

O
2
monitor, the criteria in §117.213(e) of this title (relating to Continu-

ous Demonstration of Compliance) should beconsidered the appropri-
ate guidance for the location and calibration of the monitor.

(c) NO
x

monitors. If the owner or operator installs a CEMS
or predictive emissions monitoring system (PEMS), it shall meet the
requirements of §117.213(e) or (f) of this title.

(d) Monitor installation schedule. Installation of monitors
shall be performed in accordance with the schedule specified in
§117.534 of this title (relating to Compliance Schedule for Boilers,
Process Heaters, and Stationary Engines at Minor Sources).

(e) Testing requirements. The owner or operator of any
boiler, process heater, or engine subject to the emission limitations
of §117.475 of this title shall comply with the following testing
requirements.

(1) Each boiler, processheater, or engineshall betested for
NO

x
, carbon monoxide (CO), and O

2
emissions.

(2) Boilers, process heaters, and engines which inject urea
or ammonia into the exhaust stream for NO

x
control shall be tested for

ammonia emissions.

(3) All testing shall be conducted while operating at the
maximum rated capacity, or asnear thereto aspracticable. Compliance
shall bedetermined by theaverageof threeone-hour emission test runs,
using the following test methods:

(A) Test Method 7Eor 20 (40 CFR 60, Appendix A) for
NO

x
;

(B) Test Method 10, 10A, or 10B (40 CFR 60, Appen-
dix A) for CO;

(C) Test Method 3A or 20 (40 CFR 60, Appendix A) for
O

2
;

(D) Test Method 2 (40 CFR 60, Appendix A) for
exhaust gas flow and following the measurement site criteria of Test
Method 1, Section 2.1 (40 CFR 60, Appendix A), or Test Method 19
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(40 CFR 60, Appendix A) for exhaust gas flow in conjunction with
the measurement site criteria of Performance Specification 2, Section
3.2 (40 CFR 60, Appendix B);

(E) American Society of Testing and Materials(ASTM)
Method D1945-91 or ASTM Method D3588- 93 for fuel composition;
ASTM Method D1826-88 or ASTM Method D3588-91 for calorific
value; or

(F) EPA-approved alternatetest methodsor minor mod-
ifications to these test methods as approved by the executive director,
as long as the minor modifications meet the following conditions:

(i) the change does not affect the stringency of the
applicable emission limitation; and

(ii) thechangeaffectsonly asinglesourceor facility
application.

(4) Test results shall be reported in the units of the appli-
cable emission limits and averaging periods. If compliance testing is
based on 40 CFR, Part 60, Appendix A reference methods, the report
must contain the information specified in §117.211(g) of this title (re-
lating to Initial Demonstration of Compliance).

(5) For boilers, process heaters, or engines equipped with
CEMSor PEMS, theCEMSor PEMSshall beinstalled and operational
before testing under this subsection. Verification of operational status
shall, asaminimum, includecompletion of theinitial monitor certifica-
tion and the manufacturer’s written requirements or recommendations
for installation, operation, and calibration of the device.

(6) Initial compliance with the emission specifications of
§117.475 of this title for boilers, process heaters, or engines operating
with CEMSor PEMSshall bedemonstrated after monitor certification
testing using the NO

x
CEMS or PEMS.

(7) For units not operating with CEMS or PEMS, the fol-
lowing apply.

(A) Retesting as specified in paragraphs (1) - (4) of this
subsection is required within 60 days after any modification which
could reasonably be expected to increase the NO

x
emission rate.

(B) Retesting asspecified in paragraphs (1) - (4) of this
subsection may be conducted at the discretion of the owner or operator
after any modification which could reasonably be expected to decrease
theNO

x
emission rate, including, but not limited to, installation of post-

combustion controls, low-NO
x
burners, low excessair operation, staged

combustion (for example, overfire air), flue gas recirculation (FGR),
and fuel-lean and conventional (fuel-rich) reburn.

(C) The NO
x
emission rate determined by the retesting

shall establish anew emission factor to beused to calculateactual emis-
sions instead of thepreviously determined emission factor used to cal-
culate actual emissions for compliance with Chapter 101, Subchapter
H, Division 3 of this title (relating to Mass Emissions Cap and Trade
Program).

(8) Testing shall be performed in accordance with the
schedule specified in §117.534 of this title.

(f) Emission allowances.

(1) For sourceswhich aresubject to Chapter 101, Subchap-
ter H, Division 3 of this title, the NO

x
testing and monitoring data of

subsections (a) - (e) of this section, together with the level of activity,
as defined in §101.350 of this title (relating to Definitions), shall be
used to establish the emission factor calculating actual emissions for
compliance with Chapter 101, Subchapter H, Division 3 of this title.

(2) The emission factor in paragraph (e)(7) of this section
or paragraph (1) of this subsection is multiplied by the unit’s level of
activity to determine the unit’ s actual emissions for compliance with
Chapter 101, Subchapter H, Division 3 of this title.

(g) Recordkeeping. The owner or operator of a unit subject to
the emission limitations of §117.475 of this title shall maintain writ-
ten or electronic records of the data specified in this subsection. Such
recordsshall bekept for aperiod of at least fiveyearsand shall bemade
available upon request by authorized representatives of the executive
director, EPA, or local air pollution control agencies having jurisdic-
tion. The records shall include:

(1) records of annual fuel usage;

(2) for each unit using a CEMS or PEMS in accordance
with subsection (c) of this section, monitoring records of:

(A) hourly emissions and fuel usage (or stack exhaust
flow) for units complying with an emission limit enforced on a block
one-hour average; and

(B) daily emissions and fuel usage (or stack exhaust
flow) for units complying with an emission limit enforced on a rolling
30-day average. Emissions must be recorded in units of:

(i) pound per million British thermal units(Btu) heat
input; and

(ii) pounds or tons per day;

(3) for each stationary internal combustion engine subject
to the emission limitations of §117.475 of this title, records of:

(A) emissions measurements required by
§117.478(b)(5) of this title (relating to Operating Requirements); and

(B) catalytic converter, air-fuel ratio controller, or other
emissions-related control system maintenance, including the date and
nature of corrective actions taken;

(4) recordsof carbon monoxidemeasurementsspecified in
§117.478(b)(5) of this title;

(5) recordsof theresultsof initial certification testing, eval-
uations, calibrations, checks, adjustments, and maintenance of CEMS,
PEMS, or steam-to-fuel or water-to-fuel ratio monitoring systems; and

(6) recordsof the resultsof performance testing, including
the testing conducted in accordance with subsection (e) of thissection.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005640
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
SUBCHAPTER E. ADMINISTRATIVE
PROVISIONS
30 TAC §§117.510, 117.520, 117.534
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STATUTORY AUTHORITY

The amendments and new section are proposed under the Texas
Health and Safety Code, TCAA, §382.011, concerning General
Powers and Duties, which provides the commission with the au-
thority to establish the level of quality to be maintained in the
state’s air and the authority to control the quality of the state’s air;
§382.012, concerning State Air Control Plan, which requires the
commission to develop plans for protection of the state’s air, such
as the SIP; §382.016, concerning Monitoring Requirements; Ex-
amination of Records, which authorizes the commission to pre-
scribe requirements for owners or operators of sources to make
and maintain records of emissions measurements; §382.017,
concerning Rules, which provides the commission with the au-
thority to adopt rules consistent with the policy and purposes of
the TCAA; and §382.051(d), concerning Permitting Authority of
Board; Rules, which authorizes the commission to adopt rules
as necessary to comply with changes in federal law or regula-
tions applicable to permits under Chapter 382.

The proposed amendments and new section implement the
Texas Health and Safety Code, TCAA, §§382.011, 382.012,
382.016, 382.017, and 382.051(d).

§117.510. Compliance Schedule for [For] Utility Electric Genera-
tion in Ozone Nonattainment Areas.

(a) The owner or operator of each electric utility in the Beau-
mont/Port Arthur ozone nonattainment area shall comply with the re-
quirements of Subchapter B, Division 1 of this chapter (relating to Util-
ity Electric Generation in Ozone Nonattainment Areas) as soon as prac-
ticable, but no later than the dates specified in this subsection.

(1) (No change.)

(2) Emission specifications for attainment demonstra-
tion. The owner or operator shall comply with the requirements
of §117.106(a) of this title (relating to Emission Specifications for
Attainment Demonstrations) as soon as practicable, but no later than:

(A) May 1, 2003, demonstrate that at least two-thirds of
the NO

x
emission reductions required by §117.106(a) of this title have

been accomplished, as measured either by

(i) the total number of units required to reduce emis-
sions in order to comply with §117.106(a) of this title using direct com-
pliance with the emission specifications, counting only units still re-
quired to reduce after May 11, 2000 [the effective date of §117.106(a)
of this title]; or

(ii) the total amount of emissions reductions
required to comply with §117.106(a) of this title using the alternative
methods to comply, either:

(I) Section 117.108 of this title (relating to Sys-
tem Cap);[,] or

(II) (No change.)

(B) - (D) (No change.)

(E) May 1, 2005, submit a revised final control plan
which contains:

(i) - (ii) (No change.)

(iii) any other revisions to the source’s final con-
trol plan as a result of complying with the emission specifications in
§117.106(a) of this title; and

(F) July 31, 2005, submit to the executive director
the applicable tests for the initial demonstration of compliance as
specified in §117.111 of this title, if using the 30-day average system

cap NO
x
emission limit to comply with the emission specifications in

§117.106(a) of this title.

(b) The owner or operator of each electric utility in the Dal-
las/Fort Worth ozone nonattainment area shall comply with the require-
ments of Subchapter B, Division 1 of this chapter as soon as practicable,
but no later than the dates specified in this subsection.

(1) Reasonably available control technology (RACT). The
owner or operator shall comply with the requirements of Subchapter B,
Division 1 of this chapter as soon as practicable, but no later than March
31, 2001 (final compliance date), except as provided in subparagraph
(D) of this paragraph, relating to oil firing, and paragraph (2) of this
subsection, relating to emission specifications for attainment demon-
stration.

(A) - (B) (No change.)

(C) Submit to the executive director:

(i) (No change.)

(ii) for units operating with CEMS or PEMS in ac-
cordance with §117.113 of this title, the results of:

(I) - (II) (No change.)

(III) no later than:
(-a-) March 31, 2001 for units complying

with the NO
x
emission limit in pounds per hour on a block one-hour

average;[.]
(-b-) May 31, 2001 for units complying with

the NO
x
emission limit on a rolling 30-day average; [and]

(D) - (E) (No change.)

(2) Emission specifications for attainment demonstration.

(A) The owner or operator shall comply with the re-
quirements of §117.106(b) of this title [(relating to Emission Specifi-
cationsfor Attainment Demonstrations)] as soon as practicable, but no
later than:

(i) [(A)] May 1, 2003, demonstrate that at least two-
thirds of the NO

x
emission reductions required by §117.106(b) of this

title have been accomplished, as measured either by

(I) [(i)] the total number of units required to re-
duce emissions in order to comply with §117.106(b) of this title us-
ing direct compliance with the emission specifications, counting only
units still required to reduce after May 11, 2000 [the effective date of
§117.106(b) of this title]; or

(II) [(ii)] the total amount of emissions reduc-
tions required to comply with §117.106(b) of this title using the alter-
native methods to comply, either:

(-a-) [(I)] Section 117.108 of this title (relat-
ing to System Cap);[,] or

(-b-) [(II)] Section 117.570 (relating to Trad-
ing);

(ii) [(B)] May 1, 2003, submit to the executive di-
rector:

(I) [(i)] identification of enforceable emission
limits which satisfy clause (i) [subparagraph (A)] of this subparagraph
[paragraph];

(II) [(ii)] the information specified in §117.116
of this title [(relating to Final Control Plans Procedures for Attain-
ment Demonstration Emission Specifications)] to comply with clause
(i) [subparagraph (A)] of this subparagraph [paragraph]; and
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(III) [(ii i)] any other revisions to the source’s fi-
nal control plan as a result of complying with clause (i) [subparagraph
(A)] of this subparagraph [paragraph];

(iii) [(C)] July 31, 2003, submit to the executive di-
rector the applicable tests for the initial demonstration of compliance
as specified in §117.111 of this title, if using the 30-day average system
cap to comply with clause (i) [subparagraph (A)] of this subparagraph
[paragraph];

(iv) [(D)] May 1, 2005, comply with §117.106(b)
of this title;

(v) [(E)] May 1, 2005, submit a revised final control
plan which contains:

(I) [(i)] a demonstration of compliance with
§117.106(b) of this title;

(II) [(ii)] the information specified in §117.116
of this title; and

(III) [(ii i)] any other revisions to the source’s fi-
nal control plan as a result of complying with the emission specifica-
tions in §117.106(b) of this title; and

(vi) [(F)] July 31, 2005, submit to the executive di-
rector the applicable tests for the initial demonstration of compliance
as specified in §117.111 of this title, if using the 30-day average system
cap NO

x
emission limit to comply with the emission specifications in

§117.106(b) of this title.

(B) The requirements of 117.510(b)(2)(A)(i) of this ti-
tle may be modified as follows. Boilers which are to be retired and
decommissioned before May 1, 2005 are not required to install con-
trols by May 1, 2003 if the following conditions are met:

(i) the boiler is designated by the Public Utility
Commission of Texas to be necessary to operate for reliability of the
electric system;

(ii) the owner provides the executive director an en-
forceable written commitment by May 1, 2003 to retire and perma-
nently decommission the boiler by May 1, 2005;

(iii) the utility boiler is retired and permanently de-
commissioned by May 1, 2005; and

(iv) by May 1, 2003, all remaining boilers(thosenot
designated for retirement and decommissioning as specified in clauses
(i) - (iii) of this subparagraph) within the electric utility system are
controlled to achieveat least two-thirdsof theNO

x
emission reductions

from units not being retired and decommissioned.

(c) The owner or operator of each electric utility in the Hous-
ton/Galveston ozone nonattainment area shall comply with the require-
ments of Subchapter B, Division 1 of this chapter as soon as practicable,
but no later than the dates specified in this subsection. [November 15,
1999 (final compliance date). The owner or operator shall:]

(1) Reasonably Available Control Technology. The owner
or operator shall, for all units, comply with the requirements of Sub-
chapter B, Division 1 of this chapter assoon as practicable, but no later
than November 15, 1999 (final compliancedate), except asspecified in
subparagraph (D) of thisparagraph, relating to oil firing, and paragraph
(2) of thissubsection, relating to emission specificationsfor attainment
demonstration.

(A) [(1)] conduct applicable CEMS or PEMS evalua-
tions and quality assurance procedures as specified in §117.113 of this
title according to the following schedules:

(i) [(A)] for equipment and software required pur-
suant to 40 CFR 75, no later than January 1, 1995 for units firing coal,
and no later than July 1, 1995 for units firing natural gas or oil; and

(ii) [(B)] for equipment and software not required
under 40 CFR 75, no later than November 15, 1999;

(B) [(2)] install all NO
x
abatement equipment and im-

plement all NO
x
control techniques no later than November 15, 1999;

(C) [(3)] submit to the executive director:

(i) [(A)] for units operating without CEMS or
PEMS, the results of applicable tests for initial demonstration of
compliance as specified in §117.111 of this title; by April 1, 1994, or
as early as practicable, but in no case later than November 15, 1999;

(ii) [(B)] for units operating with CEMS or PEMS
in accordance with §117.113 of this title, the results of:

(I) [(i)] the applicable CEMS or PEMS perfor-
mance evaluation and quality assurance procedures as specified in
§117.113 of this title; and

(II) [(ii)] the applicable tests for the initial
demonstration of compliance as specified in §117.111 of this title;

(III) [(iii)] no later than:
(-a-) [(I)] November 15, 1999, for units com-

plying with the NO
x
emission limit on an hourly average; and

(-b-) [(II)] January 15, 2000, for units com-
plying with the NO

x
emission limit on a rolling 30-day average;

(D) [(4)] conduct applicable tests for initial demonstra-
tion of compliance with the NO

x
emission limit for fuel oil firing, in ac-

cordance with §117.111(d)(2) of this title, and submit test results within
60 days after completion of such testing; and

(E) [(5)] submit a final control plan for compliance in
accordance with §117.115 of this title, no later than November 15,
1999.

(2) Emission specifications for attainment demonstra-
tion. The owner or operator shall comply with the requirements of
§117.106(c) of this title as soon as practicable, but no later than:

(A) December 31, 2001, install all totalizing fuel flow
meters, NO

x
monitors, and carbon monoxide (CO) monitors required

by §117.113 of this title;

(B) December 31, 2002, demonstrate that at least one-
third of the NO

x
emission reductions required by §117.106(c) of this

titlehavebeen accomplished, asmeasured by thetotal amount of emis-
sionsreductionsrequired to comply with §117.106(c) of this titleusing
§117.108 of this title;

(C) December 31, 2003, demonstrate that at least two-
thirds of the NO

x
emission reductions required by §117.106(c) of this

titlehavebeen accomplished, asmeasured by thetotal amount of emis-
sionsreductionsrequired to comply with §117.106(c) of this titleusing
§117.108 of this title;

(D) December 31, 2002, submit to the executive direc-
tor:

(i) identification of enforceable emission limits
which satisfy subparagraph (B) of this paragraph;

(ii) theinformationspecified in §117.116 of thistitle
to comply with subparagraph (B) of this paragraph; and

(iii) any other revisions to the source’s final control
plan asa result of complying with subparagraph (B) of thisparagraph;
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(E) February 28, 2003, submit to the executive director
theapplicable testsfor the initial demonstration of complianceasspec-
ified in §117.111 of this title;

(F) December 31, 2004, demonstrate that all NO
x
emis-

sion reductions required by §117.106(c) of this title have been accom-
plished, as measured by the total amount of emissions reductions re-
quired to comply with §117.106(c) of this title using §117.108 of this
title;

(G) February 28, 2005, submit a revised final control
plan which contains:

(i) a demonstration of compliancewith §117.106(c)
of this title;

(ii) the information specified in §117.116 of this ti-
tle; and

(iii) any other revisions to the source’s final con-
trol plan as a result of complying with the emission specifications in
§117.106(c) of this title; and

(H) theappropriatedatesspecified in Chapter 101, Sub-
chapter H, Division 3 of this title (relating to Mass Emissions Cap and
Trade Program) for the requirements of that program.

§117.520. Compliance Schedule for [For] Industrial, Commercial,
and Institutional Combustion Sources in Ozone Nonattainment Areas.

(a) The owner or operator of each industrial, commercial,
and institutional [, and industrial] source in the Beaumont/Port
Arthur ozone nonattainment area shall comply with the requirements
of Subchapter B, Division 3 of this chapter (relating to Industrial,
Commercial, and Institutional Combustion Sources in Ozone Nonat-
tainment Areas) as soon as practicable, but no later than the dates
specified in this subsection.

(1) - (2) (No change.)

(3) Emission specifications for attainment demonstra-
tion. The owner or operator shall comply with the requirements
of §117.206(a) of this title (relating to Emission Specifications for
Attainment Demonstrations) as soon as practicable, but no later than

(A) May 1, 2003, demonstrate that at least two-thirds of
the NO

x
emission reductions required by §117.206(a) of this title have

been accomplished, as measured either by

(i) the total number of units required to reduce emis-
sions in order to comply with §117.206(a) of this title using direct com-
pliance with the emission specifications, counting only units still re-
quired to reduce after May 11, 2000 [the effective date of §117.206(a)
of this title]; or

(ii) (No change.)

(B) May 1, 2003, submit to the executive director:

(i) - (iv) (No change.)

(v) any other revisions to the source’s final control
plan as a result of complying with the emission specifications in
§117.206(a) of this title;

(C) - (D) (No change.)

(E) May 1, 2005, submit a revised final control plan
which contains:

(i) - (ii) (No change.)

(iii) any other revisions to the source’s final con-
trol plan as a result of complying with the emission specifications in
§117.206(a) of this title; and

(F) July 31, 2005, submit to the executive director
the applicable tests for the initial demonstration of compliance as
specified in §117.211 of this title, if using the 30-day average source
cap NO

x
emission limit to comply with the emission specifications in

§117.206(a) of this title.

(b) The owner or operator of each industrial, commercial, and
institutional [, and industrial] source in the Dallas/Fort Worth ozone
nonattainment area shall comply with the requirements of Subchapter
B, Division 3 of this chapter as soon as practicable, but no later than
March 31, 2002 (final compliance date). The owner or operator shall:

(1) - (2) (No change.)

(c) The owner or operator of each industrial, commercial, and
institutional [,and industrial] source in the Houston/Galveston ozone
nonattainment area shall comply with the requirements of Subchapter
B, Division 3 of this chapter as soon as practicable, but no later than
the datesspecified in thissubsection. [November 15, 1999 (final com-
pliance date). The owner or operator shall:]

(1) Reasonably available control technology (RACT). The
owner or operator shall, for all units, comply with the requirements of
Subchapter B, Division 3 of this chapter, except as specified in para-
graph (2) (relating toemission specificationsfor attainment demonstra-
tion), by November 15, 1999 (final compliance date) and:

(A) [(1)] submit a plan for compliance in accordance
with §117.209 of this title (relating to Initial Control Plan Procedures)
according to the following schedule:

(i) [(A)] for major sources of NO
x
which have units

subject to emission specifications under this chapter, submit an initial
control plan for all such units no later than April 1, 1994;

(ii) [(B)] for major sources of NO
x
which have no

units subject to emission specifications under this chapter, submit an
initial control plan for all such units no later than September 1, 1994;
and

(iii) [(C)] for major sources of NO
x
subject to either

subparagraphs (A) or (B) of this paragraph, submit the information re-
quired by §117.209(c)(6), (7), and (9) of this title no later than Septem-
ber 1, 1994;

(B) [(2)] install all NO
x
abatement equipment and im-

plement all NO
x
control techniques no later than November 15, 1999;

(C) [(3)] submit to the executive director:

(i) [(A)] for units operating without CEMS or
PEMS, the results of applicable tests for initial demonstration of
compliance as specified in §117.211 of this title; by April 1, 1994, or
as early as practicable, but in no case later than November 15, 1999;

(ii) [(B)] for units operating with CEMS or PEMS
in accordance with §117.213 of this title, submit the results of:

(I) [(i)] the applicable CEMS or PEMS perfor-
mance evaluation and quality assurance procedures as specified in
§117.213(e)(1)(A) and (B) and (f)(3) - (5)(A) of this title; and

(II) [(ii)] the applicable tests for the initial
demonstration of compliance as specified in §117.211 of this title;

(III) [(iii)] no later than:
(-a-) [(I)] November 15, 1999, for units com-

plying with the NO
x
emission limit on an hourly average; and

(-b-) [(II)] January 15, 2000, for units com-
plying with the NO

x
emission limit on a rolling 30-day average;
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(iii) [(C)] a final control plan for compliance in ac-
cordance with §117.215 of this title, no later than November 15, 1999;
and

(iv) [(D)] the first semiannual report required by
§117.219(d) or (e) of this title, covering the period November 15, 1999,
through December 31, 1999, no later than January 31, 2000.

(2) Emission specifications for attainment demonstra-
tion. The owner or operator shall comply with the requirements of
§117.206(c) of this title as soon as practicable, but no later than:

(A) December 31, 2001, install all totalizing fuel flow
meters, NO

x
monitors, and carbon monoxide (CO) monitors required

by §117.213 of this title;

(B) December 31, 2002, demonstrate that at least one-
third of the NO

x
emission reductions required by §117.206(c) of this

title have been accomplished, as measured by:

(i) for electric generating facilities (EGFs), the total
amount of emissions reductions required to comply with §117.206(c)
of this title using §117.210 of this title (relating to System Cap); and

(ii) for non-EGFs, the total amount of emissions re-
ductionsrequired to comply with§117.206(c) of thistitleusingChapter
101, Subchapter H, Division 3 of this title (relating to Mass Emissions
Cap and Trade Program);

(C) December 31, 2003, demonstrate that at least two-
thirds of the NO

x
emission reductions required by §117.206(c) of this

title have been accomplished, as measured by:

(i) for EGFs, the total amount of emissions reduc-
tions required to comply with §117.206(c) of this title using §117.210
of this title; and

(ii) for non-EGFs, the total amount of emissions re-
ductionsrequired to comply with§117.206(c) of thistitleusingChapter
101, Subchapter H, Division 3 of this title;

(D) December 31, 2002, submit to the executive direc-
tor:

(i) identification of enforceable emission limits
which satisfy subparagraph (B) of this paragraph;

(ii) for unitsoperating without CEMSor PEMS, the
results of applicable tests for initial demonstration of compliance as
specified in §117.211 of this title;

(iii) for units newly operating with CEMSor PEMS
to comply with the monitoring requirements of §117.213(c) of this ti-
tle, theapplicableCEMSor PEMSperformanceevaluation and quality
assurance procedures as specified in §117.213(e)(1)(A) and (B) and
(f)(3) - (5)(A) of this title;

(iv) the information specified in §117.216 of this ti-
tle to comply with subparagraph (B) of this paragraph; and

(v) any other revisions to the source’s final control
plan asa result of complying with subparagraph (B) of thisparagraph;

(E) February 28, 2003, submit to the executive director
theapplicable testsfor the initial demonstration of complianceasspec-
ified in §117.211 of this title;

(F) December 31, 2004, demonstrate that all NO
x
emis-

sion reductions required by §117.206(c) of this title have been accom-
plished, as measured by:

(i) for EGFs, the total amount of emissions reduc-
tions required to comply with §117.206(c) of this title using §117.210
of this title; and

(ii) for non-EGFs, the total amount of emissions re-
ductionsrequired to comply with§117.206(c) of thistitleusingChapter
101, Subchapter H, Division 3 of this title;

(G) February 28, 2005, submit a revised final control
plan which contains:

(i) a demonstration of compliancewith §117.206(c)
of this title;

(ii) the information specified in §117.216 of this ti-
tle; and

(iii) any other revisions to the source’s final con-
trol plan as a result of complying with the emission specifications in
§117.206(c) of this title; and

(H) theappropriatedatesspecified in Chapter 101, Sub-
chapter H, Division 3 of this title (relating to Mass Emissions Cap and
Trade Program) for the requirements of that program.

§117.534. Compliance Schedule for Boilers, Process Heaters, and
Stationary Engines at Minor Sources.

The owner or operator of each stationary source of nitrogen oxides
(NO

x
) in theHouston/Galveston ozonenonattainment areawhich isnot

a major source of NO
x
shall comply with the requirementsof Subchap-

ter D, Division 2 of this chapter (relating to Boilers, Process Heaters,
and Stationary Engines at Minor Sources) as follows.

(1) For sourceswhich aresubject to Chapter 101, Subchap-
ter H, Division 3 of thistitle (relating to MassEmissionsCap and Trade
Program), the owner or operator shall:

(A) install all totalizing fuel flow meters and begin
keeping records of fuel usage no later than December 31, 2001; and

(B) comply with all other requirements of Subchapter
D, Division 2 of thischapter in accordancewith the schedulespecified
in Chapter 101, Subchapter H, Division 3 of this title.

(2) For sourceswhich are not subject to Chapter 101, Sub-
chapter H, Division 3 of this title, the owner or operator shall:

(A) install all totalizing fuel flow meters and begin
keeping records of fuel usage no later than December 31, 2001; and

(B) comply with all other requirements of Subchapter
D, Division 2 of this chapter as soon as practicable, but no later than
December 31, 2002.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005639
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 239-0348

♦ ♦ ♦
30 TAC §117.570
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The Texas Natural Resource Conservation Commission (com-
mission) proposes an amendment to §117.570, Trading. This
amendment is also proposed as a revision to the Texas state im-
plementation plan (SIP).

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULE

Section 117.570 currently refers to 30 TAC §101.29, Emissions
Credit Banking and Trading, as a method of meeting emis-
sion requirements in Chapter 117. In concurrent rulemaking,
§101.29 would be repealed and its requirements transferred and
amended to new Chapter 101, Subchapter H, Divisions 1 and
4. This rulemaking would amend §117.570 to cite the correct
cross-references and relocate equations and methodologies
for calculating emission requirements to comply with Chapter
117 nitrogen oxides (NO

x
) emission specifications to Chapter

101, Subchapter H, Divisions 1 and 4. In addition, the amended
section would require the user of credits to obtain additional
emission credits or achieve lower actual emissions if new
lower NO

x
emission specifications are established by future

amendments to Chapter 117.

The commission solicits comment on additional flexibilities re-
lating to rule content and implementation which have not been
addressed in this or other concurrent rulemakings. These flexi-
bilities may be available for both mobile and stationary sources.
Additional flexibilities may also be achieved through innovative
and/or emerging technology which may become available in the
future. Additional sources of funds for incentive programs may
become available to substitute for some of the measures consid-
ered here.

SECTION BY SECTION DISCUSSION

The revised §117.570 changes the title of the section to "Use of
Emissions Credits for Compliance" from "Trading" to more clearly
reflect the language in §117.570, which discusses how to use
emission reduction credits for alternative compliance, not how to
trade emission reduction credits.

The proposed amendment to §117.570(a) removes the refer-
ence to §101.29 and replace it with a reference to Chapter 101,
Subchapter H, Division 1, Emission Reduction Credit Banking
and Trading, or Chapter 101, Subchapter H, Division 4, Dis-
crete Emission Reduction Banking and Trading. In addition, this
proposal clarifies that emission reduction credits (ERCs), mo-
bile emission reduction credits (MERCs), discrete emission re-
duction credits (DERCs), or mobile discrete emission reduction
credits (MDERCs) may be used to meet certain control require-
ments of Chapter 117. This option would be limited to those units
not subject to the mass cap and trade requirements of Chapter
101, Subchapter H, Division 3. The term "RC" refers to an ERC,
MERC, DERC, or MDERC.

The existing §117.570(b), and the equations located there,
would be deleted because the methodology for computing
emission credits for compliance with Chapter 117 would be
revised to be consistent with existing methodology in §101.29.
In concurrent rulemaking, §101.29 would be repealed and its
requirements transferred to Chapter 101, Subchapter H, new
Divisions 1 and 4.

The existing §117.570(c), and the equations located there, would
be deleted. The equations currently in §117.570(c)(1) would be
transferred to Chapter 101, Subchapter H, new Divisions 1 and
4 in concurrent rulemaking. The equations in §117.570(c)(2)

would be deleted because the methodology for computing emis-
sion credits for compliance with Chapter 117 would be revised
to be consistent with existing methodology in §101.29. In con-
current rulemaking, §101.29 would be repealed and its require-
ments transferred to Chapter 101, Subchapter H, new Divisions
1 and 4.

The amendments to §117.570(d) would redesignate the subsec-
tion to §117.570(b) and would remove the requirement to reeval-
uate used RCs and add language detailing how owners or oper-
ators using Chapter 101, Subchapter H, Division 1 or Division 4
to meet the emission control requirements of Chapter 117 must
obtain additional RCs or reduce actual emissions if any lower
volatile organic compound emission specification is established
by Chapter 117 for the unit or units using RCs.

FISCAL NOTE: COST TO STATE AND LOCAL GOVERNMENT

John Davis, Technical Specialist with Strategic Planning and Ap-
propriations, has determined for the first five-year period the pro-
posed amendment is in effect, there will be no fiscal implications
for any unit of state and local government as a result of admin-
istration or enforcement of the proposed amendment.

The proposed amendment will achieve administrative consis-
tency with amendments proposed in concurrent rulemaking
by correcting a cross-reference made to sections relating to
emission credit banking and trading. The concurrent rulemaking
would repeal and transfer requirements, and move equations
related to the calculation of emission credits for compliance with
emission reduction requirements.

The proposed amendment does not add regulatory require-
ments, but is proposed to allow compliance flexibility in meeting
current or future NO

x
emission limitations. The proposed

amendment clarifies that ERCs, MERCs, DERCs, or MDERCs
may be used to meet any of the requirements for meeting
emission requirements. Additionally, the proposed amendment
adds language describing how owners or operators using
emission credit banking and trading to meet emission control
requirements must obtain additional emission credits or reduce
actual emissions if any lower NO

x
emission specification is

established by future amendments.

PUBLIC BENEFIT AND COSTS

Mr. Davis has also determined for each of the first five years
the proposed amendment is in effect, the public benefit antic-
ipated as a result of implementing the amendment will be the
increased compliance with NO

x
emissions limitations through in-

creased rule flexibility.

There are no anticipated fiscal impacts to persons and
businesses as a result of implementation of the proposed
amendment because the proposed actions are administrative in
nature. The proposed amendment will correct a cross-reference
with Chapter 101, clarify the use of ERCs, MERCs, DERCs,
and MERCs, and will add language specifying that owners must
obtain additional emission credits or lower actual emissions
if stricter NO

x
requirements are implemented through future

amendments.

SMALL AND MICRO-BUSINESS ASSESSMENT

There will be no adverse fiscal implications for small or micro-
businesses as a result of administration or enforcement of the
proposed amendment. The proposed actions are administra-
tive in nature. The proposed amendment will correct a cross-
reference with Chapter 101, clarify the use of ERCs, MERCs,
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DERCs, and MERCs, and will add language specifying that own-
ers must obtain additional emission credits or lower actual emis-
sions if stricter NO

x
requirements are implemented through future

amendments to Chapter 117.

DRAFT REGULATORY ANALYSIS

The commission has reviewed the proposed rulemaking in light
of the regulatory analysis requirements of Texas Government
Code, §2001.0225. The commission has determined that these
proposed amendment to Chapter 117 does not meet the defini-
tion of a "major environmental rule" as defined in Texas Govern-
ment Code, §2001.0225. "Major environmental rule" means a
rule, the specific intent of which, is to protect the environment or
reduce risks to human health from environmental exposure, and
that may adversely affect in a material way the economy, a sector
of the economy, productivity, competition, jobs, the environment,
or the public health and safety of the state or a sector of the state.
The commission is proposing the amendment to achieve admin-
istrative consistency with amendments to Chapter 101 proposed
in concurrent rulemaking. The proposed amendment to Chap-
ter 117 does not add regulatory requirements, but is proposed to
allow compliance flexibility in meeting current or future NO

x
emis-

sion limitations in Chapter 117. In addition, Texas Government
Code, §2001.0225, only applies to a major environmental rule,
the result of which is to: 1.) exceed a standard set by federal law,
unless the rule is specifically required by state law; 2.) exceed an
express requirement of state law, unless the rule is specifically
required by federal law; 3.) exceed a requirement of a delega-
tion agreement or contract between the state and an agency or
representative of the federal government to implement a state
and federal program; or 4.) adopt a rule solely under the general
powers of the agency instead of under a specific state law. This
rulemaking is not subject to the regulatory analysis provisions of
§2001.0225(b), because the proposed rule does not meet any
of the four applicability requirements. Specifically, the emission
banking and trading requirements within this proposal were de-
veloped in order to meet the ozone NAAQS set by the EPA under
the Federal Clean Air Act (FCAA), §7409, and therefore meet a
federal requirement. States are primarily responsible for ensur-
ing attainment and maintenance of NAAQS once EPA has es-
tablished those standards. Under the FCAA, §7410 and related
provisions, states must submit, for EPA approval, SIPs that pro-
vide for the attainment and maintenance of NAAQS through a
control program directed to sources of the pollutants involved.
This proposal is not an express requirement of state law, but
was developed specifically in order to meet the air quality stan-
dards established under federal law as NAAQS, as authorized
under the TCAA, §382.012 (concerning State Air Control Plan).
This proposal is intended to help bring the HGA ozone nonattain-
ment area into compliance. The proposed amendments do not
exceed a standard set by federal law, exceed an express require-
ment of state law unless specifically required by federal law, nor
exceed a requirement of a delegation agreement. The proposed
amendments were not developed solely under the general pow-
ers of the agency, but were specifically developed to meet the
air quality standards established under federal law as NAAQS.
The commission invites public comment on the draft regulatory
impact analysis.

TAKINGS IMPACT ASSESSMENT

The commission has completed a takings impact assessment
for the proposed rule. The following is a summary of that
assessment. The commission is proposing the amendment to

achieve administrative consistency with amendments to Chapter
101 proposed in concurrent rulemaking. The proposed amend-
ment to Chapter 117 does not add regulatory requirements, but
is proposed to allow compliance flexibility in meeting current or
future NO

x
emission limitations in Chapter 117. The proposed

amendment does not affect private real property in a manner
which restricts or limits an owner’s right to the property that
would otherwise exist in the absence of a governmental action.
Consequently, the proposed section does not meet the definition
of a takings under Texas Government Code, §2007.002(5).

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW

The commission has determined the proposed rulemaking re-
lates to an action or actions subject to the Texas Coastal Man-
agement Program (CMP) in accordance with the Coastal Co-
ordination Act of 1991, as amended (Texas Natural Resources
Code, §§33.201 et seq.), and the commission’s rules in 30 TAC
Chapter 281, Subchapter B, concerning Consistency with the
Texas Coastal Management Program. As required by 30 TAC
§281.45(a)(3) and 31 TAC §505.11(b)(2) relating to actions and
rules subject to the CMP, commission rules governing air pol-
lutant emissions must be consistent with the applicable goals
and policies of the CMP. The commission has reviewed this ac-
tion for consistency with the CMP goals and policies in accor-
dance with the regulations of the Coastal Coordination Council,
and has determined that the proposed rules are consistent with
the applicable CMP goal expressed in 31 TAC §501.12(1) of pro-
tecting and preserving the quality and values of coastal natural
resource areas, and the policy in 31 TAC §501.14(q), which re-
quires that the commission protect air quality in coastal areas.
The proposed amendment to Chapter 117 does not add regula-
tory requirements, but is proposed to allow compliance flexibility
in meeting current or future NO

x
emission limitations in Chapter

117. Interested persons may submit comments on the consis-
tency of the proposed rule with the CMP during the public com-
ment period.

EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING
PERMIT PROGRAM

Sources which currently have §117.570 listed in their federal op-
erating permit would not be required to amend the permit in re-
sponse to this amendment. However, those sources that do not
have a reference to §117.570 in their operating permit and wish
to use RCs must revise their operating permit consistent with the
process in 30 TAC Chapter 122, to include the revised §117.570
requirements for each emission unit affected by §117.570 at their
site.

ANNOUNCEMENT OF HEARINGS

The commission will hold public hearings on this proposal at the
following times and locations: September 18, 2000, 10:00 a.m.,
Lone Star Convention Center, 9055 Airport Road (FM 1484),
Conroe; September 18, 2000, 7:00 p.m., Lake Jackson Civic
Center, 333 Highway 332 East, Lake Jackson; September 19,
2000, 10:00 a.m. and 7:00 p.m., George Brown Convention
Center, 1001 Avenida de Las Americas, Houston; September
20, 2000, 9:00 a.m., VFW Hall, 6202 George Bush Drive, Katy;
September 20, 2000, 6:00 p.m., East Harris County Community
Center, 7340 Spencer, Pasadena; September 21, 2000, 10:00
a.m., Southeast Texas Regional Airport Media Room, 6000 Air-
line Drive, Beaumont; September 21, 2000, 2:00 p.m., Amar-
illo City Commission Chambers, City Hall, 509 East 7th Avenue,
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Amarillo; September 21, 2000, 6:00 p.m., Charles T. Doyle Con-
vention Center, 21st Street at Phoenix Lane, Texas City; Septem-
ber 22, 2000, 10:00 a.m., Dayton High School, 2nd Floor Lec-
ture Room, 3200 North Cleveland Street, Dayton; September 22,
2000, 11:00 a.m., El Paso City Council Chambers, 2 Civic Cen-
ter Plaza, 2nd Floor, El Paso; September 22, 2000, 2:00 p.m.,
North Central Texas Council of Governments, 2nd Floor Board
Room, 616 Six Flags Drive, Suite 200, Arlington; and Septem-
ber 25, 2000, 10:00 a.m., Texas Natural Resource Conservation
Commission, 12100 North I-35, Building E, Room 201S, Austin.
The hearings are structured for the receipt of oral or written com-
ments by interested persons. Registration will begin one hour
prior to each hearing. Individuals may present oral statements
when called upon in order of registration. A four-minute time limit
will be established at each hearing to assure that enough time is
allowed for every interested person to speak. Open discussion
will not occur during each hearing; however, agency staff mem-
bers will be available to discuss the proposal one hour before
each hearing, and will answer questions before and after each
hearing.

Persons with disabilities who have special communication or
other accommodation needs, who are planning to attend the
hearing, should contact the Office of Environmental Policy,
Analysis, and Assessment at (512) 239-4900. Requests should
be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Written comments may be submitted to Heather Evans, Office of
Environmental Policy, Analysis, and Assessment, MC 206, P.O.
Box 13087, Austin, Texas 78711-3087, faxed to (512) 239-4808,
or emailed to siprules@tnrcc.state.tx.us. All comments should
reference Rule Log Number 1998-089-101-AI. Comments must
be received by 5:00 p.m., September 25, 2000. For further infor-
mation, please contact Matthew R. Baker at (512) 239-1091 or
Beecher Cameron at (512) 239-1495.

STATUTORY AUTHORITY

The amendment is proposed under the Texas Health and Safety
Code, TCAA, §382.011, which authorizes the commission to
control the quality of the state’s air; §382.012, which authorizes
the commission to develop a plan for control of the state’s air;
§382.017, which provides the commission the authority to adopt
rules consistent with the policy and purposes of the TCAA, and
42 United States Code, §7410(a)(2)(A), which requires SIPs to
include enforceable emission limitations and other control mea-
sures or techniques, including economic incentives such as fees,
marketable permits, and auction of emission rights.

The proposed amendment implements TCAA, §382.002, relat-
ing to Policy and Purpose; §382.011, relating to General Powers
and Duties; and §382.012, relating to State Air Control Plan.

§117.570. Use of Emissions Credits for Compliance [Trading].
(a) An owner or operator of a unit not subject to Chapter 101,

Subchapter H, Division 3 of this title (relating to Mass Emission Cap
and Trade Program) may meet emission control requirements of [may
reduce the amount of emission reductions required by] §117.105 or
§117.205 of this title (relating to Emission Specifications for Reason-
ably Available Control Technology (RACT)), §117.106 or §117.206 of
this title (relating to Emission Specifications for Attainment Demon-
strations), §117.107 of this title (relating to Alternative System-Wide
Emission Specifications), §117.207 of this title (relating to Alterna-
tive Plant-Wide Emission Specifications), §117.108 of this title (relat-
ing to System Cap), §117.223 of this title (relating to Source Cap),
or §117.475 of this title (relating to Emission Specifications) in whole

or in part, by obtaining an emission reduction credit (ERC), mobile
emission reduction credit (MERC), discrete emission reduction credit
(DERC), or mobile discrete emission reduction credit (MDERC) [es-
tablished] in accordance with [thissection and §101.29 of this title (re-
lating to Emission Credit Banking and Trading)] Chapter 101, Sub-
chapter H, Division 1 of this title (relating to Emission Credit Banking
and Trading) or Chapter 101, Subchapter H, Division 4 of this title (re-
lating to Discrete Emission Reduction Banking and Trading), unless
there are federal or state regulations or permits under the same com-
mission account number which contain a condition or conditions pre-
cluding such use. [Any ERCs or DERCs for nitrogen oxides (NO

x
)

generated under theprovisionsof §101.29 of this titleused for thepur-
poses of this chapter become subject to the limitations and provisions
of this section.] For the purposes of this section, the term "reduction
credit (RC) [ARC]" refers to an ERC, MERC, DERC, or MDERC ,
whichever is applicable.

[(b) Reduction credits (RCs) shall be generated as follows.]

[(1) For sources not subject to the emission specifications
of §§117.105, 117.205, or 117.206 of this title, creditable RCs used to
meet compliancewith thosesectionsshall beestablished in accordance
with the following requirements:]

[(A) The source shall use emissions test data to estab-
lish the actual emissions baseline in accordance with the testing re-
quirements of §117.209(b) of this title (relating to Initial Control Plan
Procedures), or §117.111 or §117.211 of this title (relating to Initial
Demonstration of Compliance), as applicable. The actual emissions
baselineisdefined astheactual annual emissions, in tonsper year, from
asourcedetermined by useof datarepresentativeof actual operations:]

[ (i) in 1990 or later, for compliance with emission
specificationsrequired for reasonably availablecontrol technology un-
der §117.105 or §117.205(a) - (d) of this title;]

[ (ii) after September 10, 1993 for compliance with
emission specifications required for the Beaumont/Port Arthur ozone
attainment demonstration under §§117.106, 117.205(e), or 117.206 of
this title;]

[ (ii i) after 1997 for compliancewith emission spec-
ifications required for the Dallas/Fort Worth ozone attainment demon-
stration under §117.106 or §117.206 of this title;]

[ (iv) assuming full compliance with all applicable
state and federal rules and regulations;]

[(B) If the source creating the RC has been shut down
or irreversibly changed, thesourceshall usethebest availabledataand
good engineering practiceto establish the actual emissionsbaseline.]

[(2) For sources subject to the emission specifications of
§§117.105, 117.106, 117.205, or 117.206 of this title, creditable RCs
shall be calculated using the following equations:]
[Figure: 30 TAC §117.570(b)(2)]

[(3) RCs from shutdown units may be generated only by
units participating in a source cap in accordance with §117.223 of this
title.]

[(4) For units participating in a source cap in accordance
with §117.223 of thistitle, creditableRCsmay begenerated only under
the following conditions:]

[(A) The source cap allowable must be reduced by the
amount of any creditable ERCs claimed for the unit or units, and]

[(B) theactual historical averageof thedaily heat input
for theunit or unitsmay not includeonestandarddeviationof theactual
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average daily heat input for the period for which creditable reductions
are claimed.]

[(c) Reduction credits shall be used as follows.]

[(1) An owner or operator complying with §117.223 of this
titlemay reducetheamount of emission reductions otherwiserequired
by complying with the following equations instead of the equations in
§117.223(b)(1) and (2) of this title.]
[Figure: 30 TAC §117.570(c)(1)]

[(2) An owner or operator complying with §§117.105,
117.106, 117.107, 117.205, 117.206, §117.207 of this titlemay reduce
theamount of emission reduction otherwiserequired by those sections
for a unit or units at a major source by complying with individual unit
emission limits calculated from the following equation:]
[Figure: 30 TAC §117.570(c)(2)]

[(3) RCs from shutdown units may be used only by units
participating in a source cap in accordance with §117.223 of this title]

(b) [(d)] Any lower NO
x
emission specification established un-

der thischapter [by ruleor permit] for the unit or units using Rcs[gen-
erating an ERC] shall require the user of the RCs [ERC] to obtain ad-
ditional RCs in accordance with Chapter 101 Subchapter H, Division
1 of this title or Chapter 101, Subchapter H, Division 4 of this title
and/or [an approved new reduction credit or] otherwise reduce emis-
sions prior to the effective date of such rule [or permit] change. For
units using RCs [an ERC] in accordance with this section which are
subject to new, more stringent rule [or permit] limitations, the owner or
operator using the RCs [ERC] shall submit a revised final control plan
to the executive director in accordance with §117.117 or §117.217 of
this title (relating to Revision of Final Control Plan) to revise the basis
for compliance with the emission specifications of this chapter. The
owner or operator using the RCs [ERC] shall submit the revised final
control plan as soon as practicable, but no later than 90 days prior to
the effective date of the new, more stringent rule [or permit limitations].
Theowner or operator of theunit(s) currently using RCsshall calculate
the necessary emission reductions per unit as follows. [In addition, the
owner or operator of a unit generating the ERC shall submit a revised
registration application to the executive director, in accordance with
subsection (e)(1) of this section, within 90 days prior to the effective
dateof any new, morestringent ruleor permit limitationsaffecting that
unit. If a more stringent NO

x
emission specification is established by

rule or permit for theunit or unitsgenerating theERC, thevalue of the
ERC shall be recalculated as follows:]
Figure: 30 TAC §117.570(b)
[Figure: 30 TAC §117.570(d)]

[(e) The RC program established by this section shall be ad-
ministered as follows:]

[(1) For emission units subject to the emission specifi-
cations of this chapter, which generate ERCs, MERCs, DERCs, or
MDERCs and for which the owner or operator elects to comply with
theindividual emission specificationsof §§117.105, 117.106, 117.107,
117.205, 117.206, or 117.207 of this title, the enforceable emission
limit RBj shall be calculated using the maximum rated capacity.]

[(2) For emission units subject to the emission specifi-
cations of this chapter, which generate ERCs, MERCs, DERCs, or
MDERCs, and for which the owner or operator elects to achieve
compliance using §117.223 of this title, the enforceable emission
limit RBj shall be substituted for Rj in the source cap allowable mass
emission rate equations of §117.223(b)(1) and (2) of this title, and
thoseallowableratesshall bethe enforceable limits for thosesources.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005658
Margaret Hoffman
Director, Envronmental Law Division
Texas Natural Resorce Conservatin Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
CHAPTER 311. WATERSHED PROTECTION
The Texas Natural Resource Conservation Commission
(TNRCC or commission) proposes new §311.6, Storm Water
Runoff and Certain Non-Storm Water Discharges; §311.16,
Storm Water Runoff and Certain Non-Storm Water Discharges;
and §311.56, Storm Water Runoff and Certain Non-Storm
Water Discharges.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

Chapter 311 provides that the disposal of wastewater within de-
fined watersheds, or water quality areas, is either prohibited or
is allowed only under certain conditions. Subchapters A and B
prohibit all discharges within the Lakes Travis and Austin Water
Quality Areas and Lakes Inks and Buchanan Water Quality Ar-
eas, respectively, except for discharges from sewage treatment
facilities that meet a defined level of effluent quality. Subchapter
F prohibits discharges into or adjacent to water in the state within
the Lakes Lyndon B. Johnson and Marble Falls Water Quality
Areas except for discharges from treatment facilities that meet a
defined level of effluent quality.

The commission received authority from the United States Envi-
ronmental Protection Agency (EPA) to issue storm water and cer-
tain non-storm water discharge permits on September 14, 1998.
In a September 14, 1998 memorandum of agreement (MOA) be-
tween the EPA and the commission, the EPA agreed to continue
to administer storm water and certain non-storm water discharge
permits that were issued prior to September 14, 1998 until they
expire. Following the expiration of these permits, the commission
would reissue and administer these permits as Texas pollutant
discharge elimination system (TPDES) permits.

Although the TNRCC has not operated a separate state storm
water permitting program, the current requirements in Subchap-
ters A, B, and F could be interpreted to restrict the development
and issuance of TPDES storm water permits within these wa-
tersheds. The commission is proposing to revise these sub-
chapters to allow the discharge of storm water runoff and cer-
tain other non-storm water runoff if authorized by a TPDES per-
mit. TPDES discharge permits are currently being developed to
authorize storm water and certain non-storm water discharges
throughout the state. The proposed new sections would allow
the issuance of these permits within the specified watersheds.

SECTION BY SECTION DISCUSSION

Proposed new §§311.6, 311.16, and 311.56 (Storm Water
Runoff and Certain Non-Storm Water Discharges) would allow
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the commission to issue TPDES permits to regulate the dis-
charge of storm water runoff from industrial facilities, municipal
separate storm sewer systems, and construction activities into
the Lakes Travis, Austin, Inks, Buchanan, Lyndon B. Johnson,
and Marble Falls Water Quality Areas. The proposal would also
allow the commission to issue TPDES permits to regulate the
discharge of the following 11 non-storm water discharges into
these water quality areas: fire-fighting activities; fire hydrant
flushings; potable water sources, including drinking fountain
water and water line flushings; uncontaminated air conditioning
or compressor condensate; lawn watering and similar irrigation
drainage; pavement washdown without the use of detergents or
other chemicals and where spills or leaks of toxic or hazardous
materials have not occurred (unless all spilled material has been
removed); routine external building wash down that does not
use detergents or other compounds; uncontaminated ground
water or spring water; foundation or footing drains where flows
are not contaminated with process materials such as solvents;
spray down of lumber and wood product storage yards where
no chemical additives are used in the spray down waters and
no chemicals are applied to the wood during storage; and
storm water and ground water seepage from mine dewatering
activities at construction sand and gravel, industrial sand, or
crushed stone mining facilities.

These discharges are currently authorized in the federal national
pollutant discharge elimination system (NPDES) storm water
permit program. The TNRCC could choose to be more stringent
in the TPDES program than the EPA is in the NPDES program,
by imposing a blanket prohibition on all such discharges. How-
ever, the TNRCC’s opinion is that it is probably environmentally
appropriate and economically sound to allow the discharges to
continue. These point source storm water and other discharges
have been authorized under the NPDES program for several
years, and they existed before they were regulated. Continuing
the discharges under a regulatory program of individual and
general permits is appropriate to ensure that the discharges
do not cause an environmental problem. The commission will
carefully consider the necessary terms and conditions of each
proposed permit before it is issued.

Conversely, to now entirely prohibit these discharges would
cause serious economic disruption. Businesses that rely on
being able to discharge their storm water and other discharges
would have to either find another means of disposing of the
water, or shut down their business. Because of the volume
of storm water, methods other than discharge would likely be
prohibitively expensive. The EPA has issued permits for these
discharges based on EPA’s finding that the permit conditions
maintain water quality. The TPDES program will continue to
regulate these discharges to ensure that they do not have
an adverse environmental impact. Therefore, amending this
rule to enable the commission to continue the NPDES policy
authorizing these discharges is appropriate.

COSTS TO STATE AND LOCAL GOVERNMENT

John Davis, Technical Specialist with Strategic Planning and Ap-
propriations, has determined that for the first five-year period the
proposed new sections are in effect, there will be fiscal implica-
tions which are not anticipated to be significant for any single unit
of state and local government as a result of administration or en-
forcement of the proposed new sections.

The proposed new sections would provide the authority for the
commission to issue TPDES storm water and certain non-storm
water discharge permits, covering industrial facilities, municipal

separate storm sewer systems, and construction sites located
within the Lakes Travis, Austin, Inks, Buchanan, Lyndon B. John-
son, and Marble Falls Water Quality Areas (located in Travis, Bur-
net, and Llano Counties). The EPA currently grants permits cov-
ering storm water and certain non-storm water discharges into
the areas covered by the proposed new sections. State law cur-
rently allows the issuance of permits for storm water and certain
non-storm water discharges statewide; however, current com-
mission rules prohibit storm water and certain non-storm water
discharges in the areas covered by the proposed new sections.

The commission received authority from the EPA to issue
storm water and certain non-storm water discharge permits on
September 14, 1998. In a September 14, 1998 memorandum
of agreement (MOA) between the EPA and the commission,
the EPA agreed to continue to administer storm water and
certain non-storm discharge permits that were issued prior to
September 14, 1998 until they expire. Following expiration of
these permits, the commission would reissue and administer
these storm water and certain non-storm water permits as
TPDES permits. The MOA also stipulated that any new storm
water and certain non-storm water permits would be issued by
the commission as TPDES storm water and certain non-storm
water discharge permits. If the rules are not amended, facilities
located within the Lakes Travis, Austin, Inks, Buchanan, Lyndon
B. Johnson, and Marble Falls Water Quality Areas currently
permitted by the EPA will have to capture and dispose of, in a
manner that would not discharge to water in the state, all storm
water and certain non-storm water that falls on their facilities.
TPDES storm water and certain non-storm water discharge
permits are currently being developed to authorize storm water
and certain non-storm water discharges throughout the state.
The proposed new sections would allow the issuance of these
permits within the specified watersheds.

Examples of facilities that would be allowed to discharge as a
result of these proposed new sections include: dairy product
processing sites; textile mills; feedlots; cement, fertilizer, soap,
glass, and rubber manufacturing facilities; metal and coal min-
ing facilities; oil and gas extraction facilities; hazardous waste
treatment, storage and disposal facilities; landfills; metal scrap
yards; battery reclaimers; salvage yards; automobile junkyards;
steam electric power generating facilities; transportation facili-
ties; wastewater facilities; municipal separate storm sewer sys-
tems; and construction sites (including clearing, grading, exca-
vation) that disturb one acre or larger tracts of land.

Units of state and local government that operate a facility, sub-
ject to these rules, that want to discharge storm water and certain
non-storm water into the water quality areas covered under this
rulemaking will be required to pay application and annual fees.
These will be new fees for the affected facilities. According to
the EPA and based on the 1990 census, there are approximately
189 industrial sites and 822 construction sites that have obtained
permits under the federal storm water discharge program that
are located within Blanco, Llano and Travis Counties. There is
also one municipal separate storm sewer system (Austin) within
the aforementioned counties. Not all of these federally permitted
industrial and construction sites are located within the covered
water quality areas. Therefore, the total number of sites located
within the specific water quality areas covered by this rulemak-
ing should be less than the total number of facilities cited. Any
new storm water and certain non-storm water discharge permits
issued by the commission will be at least as stringent as those
permits administered by the EPA. Currently, the cost to comply
for units of state and local government only includes the payment
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of application and annual fees. The commission anticipates that
all facilities, except for municipal separate storm sewer systems,
seeking permits as a result of this rulemaking will be required
to pay an approximate $100 application fee. The operator of a
municipal separate storm sewer system will be required to pay
an approximate $2,000 application fee. Additionally, all facilities
seeking permits authorized by this rulemaking, except for con-
struction sites, will be required to pay an approximate $100-$600
annual fee. Construction sites will not be required to pay an an-
nual fee for the duration of the permit.

PUBLIC BENEFIT AND COSTS

Mr. Davis also has determined that for each year of the first
five years the proposed new sections are in effect, the public
benefit anticipated from enforcement of and compliance with the
proposed new sections will be standardization and clarification
of storm water permit requirements within the water quality areas
covered by this rulemaking and the continued granting of storm
water and certain non-storm water discharge permits currently
authorized by the EPA.

The proposed new sections would provide the authority for the
commission to issue TPDES storm water and certain non-storm
water discharge permits, covering industrial facilities, municipal
separate storm sewer systems, and construction sites located
within the Lakes Travis, Austin, Inks, Buchanan, Lyndon B. John-
son, and Marble Falls Water Quality Areas (located in Travis, Bur-
net, and Llano Counties). The EPA currently grants permits cov-
ering storm water and certain non-storm water discharges into
the areas covered by the proposed new sections. State law cur-
rently allows the issuance of permits for storm water and certain
non-storm water discharge statewide; however, current commis-
sion rules prohibit storm water and certain non-storm water dis-
charges in the areas covered by the proposed new sections.

There will be fiscal implications which are not anticipated to be
significant to persons and businesses as a result of administra-
tion and enforcement of the proposed new sections. Owners
and operators of facilities, subject to these rules, that want to dis-
charge storm water and certain non-storm water into the covered
water quality areas of this rulemaking will be required to pay ap-
plication and annual fees. These will be new fees for the affected
facilities. According to the EPA there are approximately 189 in-
dustrial sites and 822 construction sites that have obtained per-
mits under the federal storm water discharge program that are
located within Blanco, Llano and Travis Counties. Not all of these
federally permitted industrial and construction sites are located
within the covered water quality areas. Therefore, the total num-
ber of sites located within the specific water quality areas cov-
ered by this rulemaking should be less than the total number of
facilities cited. Any new storm water and certain non-storm water
discharge permits issued by the commission will be at least as
stringent as those permits administered by the EPA. Currently,
the cost to comply for persons and businesses only includes the
payment of application and annual fees. The commission antic-
ipates that all facilities seeking permits as a result of this rule-
making will be required to pay an approximate $100 application
fee. Additionally, all facilities seeking permits under this rule-
making, except for construction sites, will be required to pay an
approximate $100-$600 annual fee. Construction sites will not
be required to pay an annual fee for the duration of the permit.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

There will be fiscal implications which are not anticipated to be
adverse to any affected small business and micro-business as a
result of implementing the proposed new sections.

Small and micro-businesses that own and operate facilities, sub-
ject to these rules, that want to discharge storm water and cer-
tain non-storm water into the water quality areas covered under
this rulemaking, will be required to pay application and annual
fees. These will be new fees for the affected facilities. According
to the EPA there are approximately 189 industrial sites and 822
construction sites that have obtained permits under the federal
storm water discharge program that are located within Blanco,
Llano and Travis Counties. Not all of these federally permitted
industrial and construction sites are located within the covered
water quality areas. Therefore, the total number of sites located
within the specific water quality areas covered by this rulemak-
ing, some of which are small and micro-businesses, should be
less than the total number of facilities cited. Any new storm wa-
ter and certain non-storm water discharge permits issued by the
commission will be at least as stringent as those permits admin-
istered by the EPA. Currently, the cost to comply for small and
micro-businesses only includes the payment of application and
annual fees. The commission anticipates that all facilities seek-
ing permits under this rulemaking will be required to pay an ap-
proximate $100 application fee. Additionally, all facilities seeking
permits under this rulemaking, except for construction sites, will
be required to pay an approximate $100-$600 annual fee. Con-
struction sites will not be required to pay an annual fee for the
duration of the permit.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission has reviewed the proposed rulemaking in light
of the regulatory analysis requirements of Texas Government
Code, §2001.0225, and has determined that the rulemaking is
not subject to §2001.0225 because it does not meet the defini-
tion of a "major environmental rule" as defined in the Government
Code.

The specific intent of the proposed new sections is to protect the
environment by authorizing, and thus controlling, storm water
and certain non-storm water discharges into the Lakes Travis,
Austin, Inks, Buchanan, Lyndon B. Johnson, and Marble Falls
Water Quality Areas. The proposed new sections, however, will
not adversely affect the economy, a sector of the economy, pro-
ductivity, competition, jobs, the environment, or the public health
and safety of the state or a sector of the state; therefore, the new
sections do not constitute a major environmental rule.

The proposed rules will not adversely affect the economy, or a
sector of the economy. In actuality, the rules will result in an
overall economic savings because, without these proposed new
sections, all covered discharges would have to be collected and
disposed of in some other manner. Any alternative discharge
method would be very expensive, and would thus result in an
adverse economic impact.

The proposed new sections will not adversely affect productivity,
because the proposed changes will authorize the discharge of
storm water directly into the lakes in the affected water quality
areas. If the rules are not amended, however, there will be an
adverse affect on productivity, competition, and jobs, because
the affected industries would be required to contain and dispose
of storm water in some other manner than discharging to water
in the state.

The proposed new sections will not aversely affect jobs, because
the affected industries will be able to discharge storm water in a
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way that is both economically practical and environmentally safe.
If the rules are not amended there could be a negative impact
on jobs, because the impacted industries would be required to
spend resources on collecting and disposing of storm water. If
the affected industries are required to collect and treat storm wa-
ter, there will necessarily be less money to spend on other areas
of the business; thus, jobs could be affected.

Additionally, the proposed new sections will not adversely affect
competition; in fact, if the rule is not amended, there will be a
significant adverse impact on competition. Industries that do not
discharge into the affected water quality areas will have a definite
competitive advantage over those that do discharge into the wa-
ter quality areas. Because industries that do not discharge into
one of the affected water quality areas will not be required to col-
lect storm water, but the same industries that do discharge into
affected water quality areas will be required to collect the storm
water; those industries that do not discharge into the affected
water quality areas will have a definite competitive advantage.

Furthermore, the proposed rules will not adversely affect the en-
vironment for two reasons. First, discharges authorized under
the rules will not add significant concentrations of pollutants to
the lakes because the quality of storm water and the certain
other non-storm water discharges will be maintained through
the TPDES permit. Second, storm water is currently being dis-
charged into the affected lakes, under the terms existing autho-
rization from the EPA. Under federal law, Texas permits must be
at least as stringent as the expiring NPDES permit; thus, these
proposed new sections will not degrade the affected water bod-
ies.

The public health and safety of the state will not be adversely af-
fected by the proposed new sections because the proposed new
sections only give the agency the authority to authorize storm
water discharges. The proposed new sections do not authorize
any specific discharge; thus, the new sections will not have an
impact on public health and safety.

TAKINGS IMPACT ASSESSMENT

The commission’s preliminary assessment is that Texas Gov-
ernment Code, Chapter 2007 does not apply to these proposed
rules because the proposed new sections are not a taking as
defined in Chapter 2007, nor are they a constitutional taking of
private real property. The specific purpose of the proposed new
sections is to authorize the discharge of storm water and certain
types of non-storm water into the water quality areas of Lakes
Travis, Austin, Inks, Buchanan, Lyndon B. Johnson, and Marble
Falls.

Promulgation and enforcement of these proposed rules will not
affect private real property which is the subject of the rules be-
cause the proposed new sections will neither restrict or limit the
owner’s right to the property, nor cause a reduction of 25% or
more in the market value of the property. First, the new sections
will enable the commission to authorize discharges of storm wa-
ter, and certain other kinds of non-storm water, which would oth-
erwise not be authorized. Thus, property owner’s use of their
property will not be restricted.

Secondly, property values will not be decreased because the
new sections will not limit the use of the property. Conversely,
if the rules are not amended, property values will be decreased
because industries that would discharge into the affected water
quality areas would be forced to collect and dispose of storm
water, and the other authorized non-storm water discharges.
The collection and treatment cost would render the property

less valuable, thus reducing the property value. Thus, these
rules will not constitute a takings under Texas Government
Code, Chapter 2007.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission has reviewed the proposed rulemaking and
found that the rules are neither identified in the Coastal Coordi-
nation Act Implementation Rules, 31 TAC §505.11(b)(2), relating
to Actions and Rules Subject to the Coastal Management Pro-
gram, nor will they affect any action or authorization identified
in the Coastal Coordination Act Implementation Rules, 31 TAC
§505.11(a)(6). Therefore, the proposed rules are not subject to
the Texas Coastal Management Program.

ANNOUNCEMENT OF HEARING

A public hearing on this proposal will be held in Austin on
September 11, 2000 at 2:00 p.m. at the TNRCC Complex
in Building F, Room 2210, located at 12015 Park 35 Circle.
The hearing will be structured for the receipt of oral or written
comments by interested persons. Individuals may present oral
statements when called upon in order of registration. There
will be no open discussion during the hearing; however, an
agency staff member will be available to discuss the proposal
30 minutes prior to the hearing and will answer questions before
and after the hearing.

Persons with disabilities who have special communication or
other accommodation needs who are planning to attend the
hearing should contact the Office of Environmental Policy,
Analysis, and Assessment at (512) 239-4900. Requests should
be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Comments may be submitted to Joyce Spencer, Office of En-
vironmental Policy, Analysis, and Assessment, MC 205, Texas
Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas, 78711-3087, or faxed to (512) 239-4808. All
comments must reference Rule Log Number 2000-010-311-WT.
Comments must be received by 5:00 p.m., September 25, 2000.
For further information, please contact Mary Ambrose, Policy
and Regulations Division, at (512) 239-4813.

SUBCHAPTER A. LAKES TRAVIS AND
AUSTIN WATER QUALITY
30 TAC §311.6

STATUTORY AUTHORITY

The new section is proposed under Texas Water Code, §5.103
and §26.011, which provide the commission with the authority
to adopt any rules necessary to carry out its powers and duties
under the Texas Water Code or other laws of this state. Section
26.011 gives the commission the duty to administer the provi-
sions of Texas Water Code, Chapter 26, to establish the level of
quality to be maintained in water in the state, and to control the
quality of water in the state.

No other codes or statutes will be affected by this proposal.

§311.6. AllowableStormWater Runoff andCertainNon-StormWater
Discharges.

(a) Thefollowing dischargesof storm water runoff may beau-
thorized by a Texas pollutant discharge elimination system (TPDES)
permit:

(1) storm water runoff from industrial facilities;
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(2) storm water runoff from municipal separate storm
sewer systems; and

(3) storm water runoff from construction activities.

(b) The following non-storm water discharges may be autho-
rized by a TPDES permit:

(1) discharges from fire fighting activities;

(2) discharges from fire hydrant flushings;

(3) dischargesfrom potablewater sources, including drink-
ing fountain water and water line flushings;

(4) discharges from uncontaminated air conditioning or
compressor condensate;

(5) discharges from lawn watering and similar irrigation
drainage;

(6) discharges from pavement washdown without the use
of detergents or other chemicals and where spills or leaks of toxic or
hazardous materials have not occurred (unless all spilled material has
been removed);

(7) discharges from routine external building wash down
that does not use detergents or other compounds;

(8) dischargesfrom uncontaminated groundwater or spring
water;

(9) discharges from foundation or footing drains where
flows are not contaminated with process materials such as solvents;

(10) discharges from the spray down of lumber and wood
product storageyardswhereno chemical additivesareused in thespray
down watersand no chemicals areapplied to the wood during storage;
and

(11) discharges of storm water and groundwater seepage
from minedewatering activities at construction sand and gravel, indus-
trial sand, or crushed stone mining facilities.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 10,

2000.

TRD-200005568
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 239-5017

♦ ♦ ♦
SUBCHAPTER B. LAKES INKS AND
BUCHANAN WATER QUALITY
30 TAC §311.16

STATUTORY AUTHORITY

The new section is proposed under Texas Water Code, §5.103
and §26.011, which provide the commission with the authority
to adopt any rules necessary to carry out its powers and duties
the Texas Water Code or other laws of this state. Section 26.011
gives the commission the duty to administer the provisions of

Texas Water Code, Chapter 26, to establish the level of quality
to be maintained in water in the state, and to control the quality
of water in the state.

No other codes or statutes will be affected by this proposal.

§311.16. Allowable StormWater Runoff and Certain Non-StormWa-
ter Discharges.

(a) Thefollowing dischargesof storm water runoff may beau-
thorized by a Texas pollutant discharge elimination system (TPDES)
permit:

(1) storm water runoff from industrial facilities;

(2) storm water runoff from municipal separate storm
sewer systems; and

(3) storm water runoff from construction activities.

(b) The following non-storm water discharges may be autho-
rized by a TPDES permit:

(1) discharges from fire fighting activities;

(2) discharges from fire hydrant flushings;

(3) dischargesfrom potablewater sources, including drink-
ing fountain water and water line flushings;

(4) discharges from uncontaminated air conditioning or
compressor condensate;

(5) discharges from lawn watering and similar irrigation
drainage;

(6) discharges from pavement washdown without the use
of detergents or other chemicals and where spills or leaks of toxic or
hazardous materials have not occurred (unless all spilled material has
been removed);

(7) discharges from routine external building wash down
that does not use detergents or other compounds;

(8) dischargesfrom uncontaminated groundwater or spring
water;

(9) discharges from foundation or footing drains where
flows are not contaminated with process materials such as solvents;

(10) discharges from the spray down of lumber and wood
product storageyardswhereno chemical additivesareused in thespray
down watersand no chemicals areapplied to the wood during storage;
and

(11) discharges of storm water and groundwater seepage
from minedewatering activities at construction sand and gravel, indus-
trial sand, or crushed stone mining facilities.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 10,

2000.

TRD-200005567
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 239-5017

♦ ♦ ♦
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SUBCHAPTER F. LAKES LYNDON B.
JOHNSON AND MARBLE FALLS WATER
QUALITY
30 TAC §311.56

STATUTORY AUTHORITY

The new section is proposed under Texas Water Code, §5.103
and §26.011, which provides the commission with the authority
to adopt any rules necessary to carry out its powers and duties
under the Texas Water Code or other laws of this state. Section
26.011 gives the commission the duty to administer the provi-
sions of Texas Water Code, Chapter 26, to establish the level of
quality to be maintained in water in the state, and to control the
quality of water in the state.

No other codes or statutes will be affected by this proposal.

§311.56. Allowable StormWater Runoff and Certain Non-StormWa-
ter Discharges.

(a) The following discharges of storm water runoff into or ad-
jacent to water in the state may be authorized by aTexaspollutant dis-
charge elimination system (TPDES) permit:

(1) storm water runoff from industrial facilities;

(2) storm water runoff from municipal separate storm
sewer systems; and

(3) storm water runoff from construction activities.

(b) Thefollowing non-storm water discharges into or adjacent
to water in the state may be authorized by a TPDES permit:

(1) discharges from fire fighting activities;

(2) discharges from fire hydrant flushings;

(3) dischargesfrompotablewater sources, including drink-
ing fountain water and water line flushings;

(4) discharges from uncontaminated air conditioning or
compressor condensate;

(5) discharges from lawn watering and similar irrigation
drainage;

(6) discharges from pavement washdown without the use
of detergents or other chemicals and where spills or leaks of toxic or
hazardous materials have not occurred (unless all spilled material has
been removed);

(7) discharges from routine external building wash down
that does not use detergents or other compounds;

(8) dischargesfrom uncontaminated groundwater or spring
water;

(9) discharges from foundation or footing drains where
flows are not contaminated with process materials such as solvents;

(10) discharges from the spray down of lumber and wood
product storageyardswhereno chemical additivesareused in thespray
down watersand no chemicals areapplied to the wood during storage;
and

(11) discharges of storm water and groundwater seepage
from minedewatering activitiesat construction sand and gravel, indus-
trial sand, or crushed stone mining facilities.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 10,

2000.

TRD-200005566
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 239-5017

♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 4. SCHOOL LAND BOARD

CHAPTER 155. LAND RESOURCES
SUBCHAPTER C. EXPLORATION AND
DEVELOPMENT OF GEOTHERMAL ENERGY
AND ASSOCIATED RESOURCES ON
PERMANENT SCHOOL FUND LAND
31 TAC §§155.40 - 155.49

The School Land Board proposes new Subchapter C, relating to
Exploration and Development of Geothermal Energy and Asso-
ciated Resources on Permanent School Fund Land. In 1999, the
76th Legislature amended Chapter 39 of the Public Utilities Code
establishing a goal of January 1, 2009, for the addition of 2,000
megawatts of generating capacity using renewable energy tech-
nologies including geothermal energy. The School Land Board
(SLB) anticipates that there will be requests from industry for
permission to explore and lease state lands with geothermal en-
ergy potential. The SLB intends that the procedures established
in new Subchapter C generally duplicate the procedures used by
the General Land Office (GLO) and found in Part 1, Chapter 10,
of this title (relating to Exploration and Development of Minerals
Other Than Oil and Gas).

New §155.40 relating to Definitions; Exploration and Develop-
ment Guide, defines terms of art that are used throughout the
new Subchapter and describes how each type of state land (Per-
manent School Fund (PSF) lands, Relinquishment Act Lands,
and Land Trade Lands) may be explored and leased (by permit,
immediate lease, or sealed bid) for development of geothermal
energy and related resources.

New §155.41 relating to Prospect Permits on State Lands, sets
forth the procedure an applicant must follow to obtain a prospect
permit. Initially, the SLB plans to use a prospect permit system
instead of a competitive sealed bid system to explore for geother-
mal energy on state lands. Permits will be issued for one year
at a cost of $1.00 per acre and may be renewed in one-year in-
crements for an additional four years. The geothermal energy
industry is new in Texas and the general location of prospective
state lands is not yet known. Using a lower cost permitting sys-
tem ($1.00 per acre) instead of a sealed bid system (minimum
$2.00 per acre bonus and $1.00 per acre per year rental pay-
ment) will likely encourage more exploration, earlier. At some
point in time when the industry has identified the more prospec-
tive trends and fairways, the SLB may choose to switch to a com-
petitive sealed bid system.
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New §155.42 relating to Mining Leases on Properties Subject to
Prospect, defines the requirements and procedures for convert-
ing an existing prospecting permit to a lease. The permittee must
demonstrate to the commissioner’s satisfaction that geothermal
energy and related resources are located on the state tract be-
fore a prospect permit can be converted to a lease.

New §155.43 relating to Exploration and Mining Leases for Min-
erals Subject to Sealed Bid, provides that when the SLB holds
sealed bid lease sales for geothermal energy, they will be held in
the same manner as lease sales for oil, gas, and other minerals.
See §9.21 of this title (relating to Leasing Guide); §9.22 of this
title (relating to Leasing Procedures); §10.4 of this title (relating
to Exploration and Mining Leases for Minerals Subject to Sealed
Bid).

New §155.44 relating to Mining Leases on Relinquishment Act
Lands, generally duplicates the procedures used for leasing Re-
linquishment Act lands for oil, gas, and other minerals. See
§9.21 of this title (relating to Leasing Guide); §9.22 of this title
(relating to Leasing Procedures); §10.5 of this title (relating to
Mining Leases on Relinquishment Act Land). Because of the
unique relationship created between the "owner of the soil" and
the state under the Relinquishment Act and because geothermal
energy and related resources are explored for and developed in
a manner similar to oil and gas, the SLB believes the procedures
for leasing Relinquishment Act lands for oil, gas, and other min-
erals will be suitable for use in developing geothermal energy.

New §155.45 relating to Unit Agreements for Geothermal En-
ergy and Related Resources, generally duplicates the proce-
dures used for forming units for the development of oil, gas,
and other minerals because geothermal energy and related re-
sources are produced and developed in a similar manner. See
§9.81 of this title (relating to Pooling and Unitizing of State Prop-
erty; §10.6 of this title (relating to Sulphur Unit Agreements).

New §155.46 relating to Conduct of Exploration and Mining
Operations, sets minimum standards for lessees and permit-
tees with respect to exploration and development operations
for geothermal energy and related resources not regulated
by the Railroad Commission, the Texas Natural Resources
Conservation Commission, the United States Environmental
Protection Agency, their successor agencies, or other appropri-
ate agencies. The new section requires permittees and lessees
to submit a plan of operations prior to the commencement of
any work on the premises. The content of the plan of operations
is prescribed in the new section and the procedure for obtaining
approval of the plan. The SLB believes that these procedures
are appropriate for geothermal energy development because
the GLO has had success with these procedures in the context
of mineral mining and development. See §10.7 of this title
(relating to Conduct of Exploration and Mining Operations).

New §155.47 relating to Assignments, Releases, Reports, Roy-
alty Payments, Inspections, Forfeitures, and Reinstatements,
generally duplicates similar provisions in the GLO rules on
development of minerals other than oil and gas. See §10.8 of
this title (relating to Assignments, Releases, Reports, Royalty
Payments, Inspections, Forfeitures, and Reinstatements).
The SLB is generally satisfied with the current methods of
administering these leasing-related matters used by the GLO
and believes that they would be appropriate in the context of
geothermal energy development.

New §155.48 relating to Mineral Awards and Patents, was
included in this new Subchapter because mineral awards

and patents are administered differently and carry unique
responsibilities compared with other types of state lands. This
new section was included to address the relatively few mineral
awards and patents outstanding. It generally duplicates the
requirements placed on owners of mineral awards by the
General Land Office. See §10.9 of this title (relating to Mineral
Awards and Patents).

New §155.49 relating to Consistency with Coastal Management
Program, was included to alert permittees and lessees that all
actions taken pursuant to these new rules must be consistent
with the goals and policies identified in Chapter 16 of this title
(relating to Coastal Protection) and that where conflicts arise,
the provisions of Chapter 16 of this title (relating to Coastal Man-
agement) will control.

Jeffrey Pender, Director, Energy Section, Legal Services, Gen-
eral Land Office, has determined that for each year of the first five
years that the rule will be in effect there will be no additional esti-
mated costs or reduction in costs to the state or to local govern-
ments as a result of enforcing or administering these proposed
new rules. Mr. Pender has also determined that depending on
the level of permitting activity as a result of administering the pro-
posed new rules there may be a small increase in revenue to the
state for each year of the first five years that they will be in effect.

Mr. Pender also has determined that for each year of the first five
years that the proposed new rules will be in effect the public will
benefit in the form of increased income to the PSF from permit
fees, rental payments, bonus payments, and royalty payments.
Additionally, the public will generally benefit from the encourage-
ment of the development of geothermal energy, a renewable en-
ergy source.

Mr. Pender has also determined that the proposed new rules
will not have an adverse economic effect on small businesses or
micro-businesses.

Comments on the proposed new rules may be submitted to Ms.
Melinda Tracy, Texas Register Liaison, Legal Services, General
Land Office. P.O. Box 12873, Austin, Texas 78711-2873 no later
than 30 days from the date that these proposed rules are pub-
lished in the Texas Register.

The new rules are proposed under authority granted to the SLB
under Texas Natural Resources Code, §§141.073, 141.071,
32.062 (b), and 32.205. The SLB interprets §141.073 as
authorizing the Board to adopt rules relating to the exploration,
development, and production of geothermal energy and associ-
ated resources as the Board determines to be in the best interest
of the state. The SLB interprets §141.071 and §32.062(b) as
authorizing the Board to promulgate rules concerning permits
and fees for the exploration, development, and production
of geothermal energy and associated resources. The SLB
interprets §32.205 as additional authority for establishing, by
rule, permit/leasing procedures and reasonable fees necessary
to administer a program for the exploration, development, and
production of geothermal energy and associated resources.

No other statutes, articles, or codes are affected by the proposed
new rules.

§155.40. Definitions; Exploration and Development Guide.
(a) Definitions. Thefollowing wordsand terms, when used in

this subchapter, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) commissioner -The commissioner of the General Land
Office.
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(2) GLO-The General Land Office.

(3) land tradelands--Lands, thesurfaceof which havebeen
sold or traded with both mineral rights and leasing rights retained by
the state.

(4) person--Any individual, partnership, corporation, asso-
ciation, or other legal entity.

(5) PSF--The Permanent School Fund.

(6) Relinquishment Act lands--Any public free school or
asylum lands, whether surveyed or unsurveyed, sold with a mineral
classification or reservation between September 1, 1895, and August
21, 1931. For the purposes of this chapter and for convenience, the
term "Relinquishment Act lands" shall encompass any other lands, in-
cluding vacancy lands, patented with all minerals reserved to the state
and expressly made subject to the leasing terms and procedures gov-
erning Relinquishment Act lands.

(7) Relinquishment Act leases--Leases of Relinquishment
Act land issued for the development of geothermal energy and related
resources pursuant to Texas Natural Resources Code, Chapter 141.

(8) RRC--The Texas Railroad Commission.

(9) SLB --The School Land Board.

(10) TDCJ--The Texas Department of Criminal Justice.

(11) TPWD--The Texas Parks and Wildlife Department.

(b) Exploration and development guide. For exploration and
development for oil and gas, see Chapter 9 of this title (relating to Ex-
ploration and Leasing of State Oil and Gas). For exploration and de-
velopment for minerals other than oil and gas, see Chapter 10 of this
title (relating to Exploration and Development of StateMineralsOther
Than Oil and Gas). Geothermal Energy and related resources are ex-
plored for and leased in the following ways, depending upon the type
of land.

(1) PSF lands: upland, submerged, and state-owned
riverbeds and channels. Under prospect permits and leases issued by
the commissioner and SLB or by sealed bid. See the Texas Natural
Resources Code, Chapter 141, Subchapter C; §155.41 of this title
(relating to Prospect Permits on State Lands); §155.42 of this title
(relating to Mining Leases on Properties Subject to Prospect); and
§155.43 of this title (relating to Exploration and Mining Leases for
Minerals Subject to Sealed Bid).

(2) Relinquishment Act lands: Leased by surface owner as
agent for the state. See the Texas Natural Resources Code, Chapter
53, Subchapter C; Chapter 141, Subchapter C; and §155.44 of this title
(relating to Mining Leases on Relinquishment Act Lands).

(3) Land tradelands: Under prospect permitsand/or leases
issued by thecommissioner and SLB. SeetheTexasNatural Resources
Code, Chapter 53, Subchapter B; Chapter 141, Subchapter C; §155.41
of thistitle(relating to Prospect PermitsonStateLands) and §155.42 of
this title (relating to Mining Leases on PropertiesSubject to Prospect).

§155.41. Prospect Permits on State Lands.

(a) Lands subject to prospecting. See §155.40 of this title (re-
lating to Definitions; Exploration and Development Guide) to deter-
minewhich landsaresubject to prospect permit procedures. Generally,
PSF fee landsand land tradelandsaresubject to prospecting under this
subchapter.

(b) Application requirements and procedures.

(1) Any person, firm, or corporation desiring to apply for
a prospect permit shall make written application upon the form pre-
scribed and furnished by the GLO. The application to prospect shall
include:

(A) A description of the tract of land which identifies it
by thesection number, part of section or survey to beprospected, town-
ship number, and/or certificate number, if applicable, survey name,
block number, number of acres to be prospected, and county or coun-
ties in which the land liesand, if land tradelands, thenameand address
of surface owner of record in the tax assessor’ s office; and

(B) Thename, address, phonenumber, and taxpayer ID
number of the applicant. If the applicant is a corporation, the corpo-
rate name, address, phone number, taxpayer ID number, the name of
the officer authorized to execute applications for permits and leases,
and written evidence confirming that it is not delinquent in paying its
franchise taxes.

(2) The application to prospect may be for a part of a sec-
tion if the part is described by field notes of record in the GLO or if
the part can accurately bedescribed as apart of the section such asthe
NE/4.

(3) Theapplication to prospect shall beaccompaniedby the
filing feeprescribed by §1.3 of this title (relating to Fees) and, except as
otherwise provided in §155.44 of this title (relating to Mining Leases
on Relinquishment Act Lands), aprospecting feepayment of $1.00 per
acre.

(4) Within 10 days of receipt of an application for permit
on lands whose surface is owned or leased by TPWD or is subject to
a conservation easement in favor of TPWD, the GLO shall notify the
executive director of the TPWD that an application for permit hasbeen
received.

(5) Permitsor immediateleasesissued under §155.42(b)(1)
of this title (relating to Mining Leases on Properties Subject to
Prospect) will be issued on the basisof theorder in which applications
to prospect are received. An application will be determined to be
received on thedateand timereceipt isacknowledged by themailroom
staff of the GLO.

(6) If an application to prospect is received for a tract of
land encumbered by a previously received application or by a valid
prospect permit, the application will be rejected and the applicant will
be notified and all monies tendered will be refunded upon request.

(7) An applicant may request that the application to
prospect be withdrawn. If the request is received prior to processing
of the prospect permit, all monies tendered will be refunded.

(8) An applicant may berequested to supplement theappli-
cation with information in order that the GLO may determine whether
prospecting will be conducted in good faith and in an orderly and en-
vironmentally responsible manner.

(c) Prospect permit issuance and requirements.

(1) After the application requirements have been satisfied
and the commissioner has determined that mineral development is in
the best interest of the state, a prospect permit will be issued on a form
prescribed and furnished by the GLO.

(2) Theprospect permit will be for aterm of one year from
the date of application.

(3) On the same day a permit is issued under this section
on land whose surface is owned or leased by TPWD or is subject to a
conservation easement in favor of TPWD, the GLO will notify TPWD
of the issuanceof thepermit. The permit issued on such land will state
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that thesurfaceof such land is owned or leased by TPWD or is subject
to a conservation easement in favor of TPWD.

(4) On land trade lands, the GLO will notify the surface
owner that a permit has been issued if the surface owner requests such
notice in writing by furnishing the GLO with acurrent mailing address
and a legal description of each tract on which he desires such notice.
Notice will also be sent to the surface owner at the address supplied
on the application form. Failure to receive notice will not affect the
validity of a permit issued under this section.

(d) Prospect permit renewal.

(1) Permittee may request a renewal of a permit by ten-
dering the appropriate prospecting fee payment and filing fee before
the expiration date of the current permit. Prospect permit renewals, if
granted, will be issued on a form prescribed and furnished by the GLO
and shall extend theterm of thepermit for oneyear from theexpiration
date.

(2) Subject to the discretion of the commissioner, a
prospect permit may be renewed up to and including four times,
allowing the holder to retain the permit for five consecutive years
from the date of issuance of the original prospect permit. At the time
a permittee requests renewal of a permit, a determination of whether
the permittee has exhibited good faith in prospecting and whether the
permittee has complied with all SLB rules and regulations will be
considered in the decision to grant or deny a renewal.

(3) If the holder of a prospect permit allows the permit to
expire without fil ing for renewal, anew application must besubmitted.
Priority of competing applications is governed by subsection (b)(5) of
this section.

(e) Assignments and releases. Prospect permits may be as-
signed or released in accordance with §155.47 of this title (relating to
Assignments, Releases, Reports, Royalty Payments, Inspections, For-
feitures, and Reinstatements). The assignment or release must be filed
with GLO and must be accompanied by the filing fee prescribed by
§1.3 of this title (relating to Fees).

(f) Reports and inspections.

(1) Permittee must comply with all requirements of
§155.46 of this title (relating to Conduct of Exploration and Mining
Operations) and §155.47 of this title (relating to Assignments,
Releases, Reports, Royalty Payments, Inspections, Forfeitures, and
Reinstatements).

(2) All prospecting operations shall be subject at any time
to inspection by the commissioner or an authorized representative. In-
formation or data pertaining to prospecting operations shall be fur-
nished to the commissioner or an authorized representative upon re-
quest.

§155.42. Mining Leases on Properties Subject to Prospect.

(a) Lands subject to lease. Those tracts of land subject to
prospect permit are subject to lease under this section. See §155.40
of this title (relating to Definitions; Exploration and Development
Guide).

(b) Lease application requirements and procedures.

(1) In an application for prospect permit on astate tract, an
applicant may indicate that geothermal energy and related resources
are located on the state tract and request an immediate issuance of a
lease on that tract. A lease may be issued to the applicant in lieu of
a prospect permit if the commissioner determines that geothermal en-
ergy and related resources are located on the state tract, if applicant’s
application for prospect permit was received first under §155.41(b)(5)

of thistitle(relating to Prospect Permitson StateFeeLands), and if the
SLB approves the application.

(2) At any time during the effective period of a prospect
permit, the permittee may submit an application to lease the area cov-
ered by the prospect permit or a designated portion thereof.

(3) Application to lease shall include:

(A) An identification of the applicant’ s prospect per-
mit(s);

(B) The date of issuance of the prospect permit(s);

(C) A description of thetract(s) of land which identifies
the areato beleased by section number, part of the section or survey to
be leased, block number, township number, and/or certificate number,
if applicable, survey name, number of acres contained in the section,
and county or counties in which the land lies and, if land trade lands,
the name and address of surface owner of record in the tax assessor’s
office;

(D) Thename, address, phonenumber, and taxpayer ID
number of a non-corporate applicant;

(E) The corporate name, phone number, taxpayer ID
number, address, the name of the officer authorized to execute permits
and leases, and written evidence confirming that a corporate applicant
is not delinquent in paying its franchise taxes;

(F) Statement of the applicant’ s proposed lease terms;
and

(G) Field notes prepared by the county surveyor or a
licensedstatelandsurveyor describing theareato beleased, if sucharea
islessthanthat covered by theprospect permit and cannot beaccurately
described as a part of the section, such as NE/4.

(4) TheTPWD may review the leasing of lands whose sur-
face is owned or leased by TPWD or is subject to a conservation ease-
ment in favor of TPWD, but whose minerals are subject to lease under
this section. Within 10 days of receipt of an application to lease on
such lands, the GLO shall notify the executive director of TPWD.

(5) The application to lease shall be accompanied by a fil-
ing fee prescribed by §1.3 of this title (relating to Fees) and the pro-
posed lease bonus payment that shall not be less than $2.00 per acre.

(6) In order to fully evaluate the application to lease, GLO
staff may request that an applicant submit additional information, in-
cluding information about the proposed mining operation.

(7) Each application to leaseshall besubject to theapproval
of SLB in order to determine whether the lease is in thebest interest of
the state by considering the following:

(A) Whether the proposed lease terms and conditions
are in conformity with theTexasNatural ResourcesCode, §141 et seq.,
and this subchapter;

(B) Whether the proposed lease terms are comparable
to the best leases in the area which cover thesamemineral or minerals;

(C) Whether the proposed lease terms are compatible
with other valuable uses of the leased premises; and

(D) Whether the leasetermsadequately compensatethe
PSF for the loss of other valuable uses of the leased premises.

(8) If the SLB rejects an application to lease, the applicant
will benotified and will beadvisedof thespecific reasonsfor thedenial.

(c) Issuance of mining lease.
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(1) Leaseswill beupon aform prescribed and furnished by
the GLO and will include thoseprovisions thecommissioner considers
necessary for the protection of the interests of the state.

(2) Upon approval of an application to lease, a lease will
be prepared with the appropriate terms and conditions, signed by the
commissioner, affixed with the seal of the GLO, and delivered to the
lessee.

(3) On thesameday that aleaseisissued under thissection
on land whose surface is owned or leased by TPWD or is subject to a
conservation easement in favor of TPWD, theGLO shall notify TPWD
of the issuance of the lease. Such lease shall state that the surface of
such land is owned or leased by TPWD or is subject to a conservation
easement in favor of TPWD.

(4) On land trade lands, the GLO will notify the surface
owner that a lease has been issued if the surface owner requests such
notice in writing by furnishing the GLO with acurrent mailing address
and a legal description of each tract on which he desires such notice.
Notice will also be sent to the surface owner at the address supplied
on the application form. Failure to receive notice will not affect the
validity of a lease issued under this section.

(5) Leases shall be recorded in each county in which the
state’s property is located. After recordation, lessee shall obtain a cer-
tified copy of the recorded lease from the county clerk. Lessee shall
send such certified copies to the GLO within 90 days of the date of
recordation.

(d) Minimum terms and conditions.

(1) The term of a mining lease for geothermal energy and
related resources shall be determined by the SLB on a case by case
basis.

(2) The lease bonus shall be not less than $2.00 per acre.

(3) The annual rental payments thereafter during the pri-
mary term shall be not less than $1.00 per acre.

(4) The royalty shall be not less than one-sixteenth of the
value of the minerals produced under said lease.

(5) Theleasemay providefor both an advanceroyalty pro-
vision and a shut-in royalty. The shut-in royalty provision shall allow
the leaseto bemaintained in one-year incrementsfor atotal of fivecon-
secutive years.

(6) Upland leases must include a provision requiring the
payment of damages for the use of the surface in prospecting for, ex-
ploring, developing, or producing the leased minerals. The amount of
damagesfor useof thesurfacewill bedetermined through negotiations
with GLO staff, approved by the SLB, and incorporated in each lease
form.

(7) Lessee shall conduct all mining operations in compli-
ance with state and federal laws and §155.46 of this title (relating to
Conduct of Exploration and Mining Operations).

(e) Assignments, releases, reports, inspections, forfeiture, and
reinstatement. Leases issued under this section are subject to all gen-
eral provisionscovered in§155.47 of thistitle(relating to Assignments,
Releases, Reports, Royalty Payments, Inspections, Forfeitures, and Re-
instatements).

§155.43. Exploration and Mining Leases for Minerals Subject to
Sealed Bid.

(a) Lands subject to lease. PSF lands are subject to lease by
sealed bid for the development of geothermal energy and related re-
sources. See §155.40 of this title (relating to Definitions; Exploration

and Development Guide) for landsthat are subject to lease under these
sealed bid procedures.

(b) Nomination, advertising, and award of tracts.

(1) Nominations, setting of terms and conditions, evalua-
tion of sealed bids, advertising, and awards are administered by the
SLB under Chapter 151 of thistitle(relating toOperationsof theSchool
Land Board).

(2) On land trade lands, the GLO will notify the surface
owner that a lease has been issued if the surface owner requests such
notice in writing by furnishing the GLO with acurrent mailing address
and a legal description of each tract on which he desires such notice.
Failure to receive notice will not affect the validity of a lease issued
under this section.

(3) TPWD may review the leasing of landswhoseminerals
are subject to lease under this section but whose surface is owned or
leased by TPWD or is subject to a conservation easement in favor of
TPWD. If such lands are nominated for lease, theGLO shall notify the
executive director of TPWD of such nomination. On the sameday as a
lease is issued on such lands, theTPWD will benotified of the issuance
of the lease. Such leasewill state that thesurfaceof such land isowned
or leased by TPWD or issubject to aconservation easement in favor of
TPWD.

(c) Minimum terms and conditions.

(1) Terms and conditions of leases will be set by the SLB
for each lease sale and will be included in the notice for bids.

(2) The royalty reserved to the state shall be not less than
one-sixteenth of the value of the geothermal energy and related re-
sources that may be produced.

(3) Upland leases issued under this section must include a
provision requiring the payment of damages for the use of the surface
in prospecting for, exploring, developing, or producing the leased min-
erals. The amount of damages for use of the surface will be included
in the notice for bids and incorporated in each lease form.

(4) Lessee shall conduct all mining operations and report-
ing requirementsincompliancewithstateandfederal lawsand §155.46
of thistitle(relating to Conduct of Exploration andMining Operations).

(d) Assignments, releases, reports, inspections, forfeitures,
and reinstatements. Leases issued under this section are subject to
all general provisions covered in §155.47 of this title (relating to
Assignments, Releases, Reports, Royalty Payments, Inspections,
Forfeitures, and Reinstatements).

§155.44. Mining Leases on Relinquishment Act Lands.

(a) Lands subject to lease.

(1) Any survey or portion of a survey of Relinquishment
Act land, as this term is uniquely defined in §155.40(a)(6) of this title
(relating to Definitions; Exploration and Development Guide), is sub-
ject to lease under this section.

(2) All minerals are subject to lease by the surface owner
as agent for the state. For purposes of this section, minerals include
all substances commonly classified as minerals including geothermal
energy and related resources even though they may be extracted by
methods that destroy the surface. Minerals other than oil and gas may
be leased together or separately. Oil and gas must be leased under the
terms of Chapter 9 of this title (relating to Exploration and Leasing of
State Oil and Gas).

(b) Authority and duties of agent. Authority and duties of
the owner of the soil are described in Texas Natural Resources Code
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§53.074 (Authority and Duties of Agent). The owner of the soil may
lease Relinquishment Act land pursuant to Texas Natural Resources
Code §53.081.

(c) Lease negotiation procedure.

(1) The surface owner is authorized to act as the state’s
leasing agent with any person, firm, or corporation desiring to develop
PSF lands for geothermal energy and related resources.

(2) The lease shall be negotiated by the surface owner and
the prospective lessee on a form prepared and furnished by the GLO,
which will incorporatethetermsand conditionsprescribed by theSLB.

(3) The proposed lease shall be submitted to the GLO for
approval prior to recording the lease in the county records.

(d) Approval and filing of lease.

(1) The SLB may reject or refuse for fil ing any lease
deemed not in the best interest of the state.

(2) Upon rejection of a proposed lease by the SLB, the
prospective lessee will be given written notice which will specify the
reasonsfor therejection and any changes, deletions, or additionswhich
would render the lease acceptable.

(3) Upon receipt of approval of the lease, the prospective
lesseeshall finalize the leaseand have the lease recorded in the county
or counties in which the land lies and shall file a certified copy of the
lease with the GLO. Leases are not effective until approved and filed
in the GLO.

(4) The state’s share of the approved bonus payment and
the filing fee prescribed by §1.3 of this title (relating to Fees) shall be
submitted along with the certified copy of the lease. Any lease is void
unless it recites theactual consideration paid or promised for the lease.

(5) A surface owner, as the state’s agent, owes the state a
fiduciary duty. This fiduciary responsibility must beof paramount con-
cern when a surface owner enters lease negotiations.

(e) Lease terms and conditions.

(1) Lessee shall pay bonus, rentals, royalties, and other
lease considerations as follows.

(A) On leases executed before September 1, 1987,
lessee shall pay to the state 60% of all bonuses, rentals, and royalties
and other considerations agreed upon. Lessee shall pay to the surface
owner 40% of all consideration agreed upon.

(B) On leases executed on or after September 1, 1987,
lessee shall pay to the state 80% of all consideration agreed upon.
Lessee shall pay to the surface owner 20% of all consideration agreed
upon.

(2) In the event of production, the state must receive not
less than one-sixteenth of the value of the geothermal energy and re-
lated resourcesproduced. Thecombined royalty payable to thesurface
owner and the state will be expressly provided for in the lease negoti-
ated by the surface owner.

(3) All royalties and other payments accruing to the state
shall bepaid to the state through the commissioner at Austin, and shall
be deposited to the PSF.

(f) Reports, assignments, releases, inspection, forfeitures, and
reinstatements. Leases issued under thissection will begoverned by all
general provisions found in §155.46 of this title (relating to Conduct
of Exploration and Mining Operations) and §155.47 of this title (re-
lating to Assignments, Releases, Reports, Royalty Payments, Inspec-
tions, Forfeitures, and Reinstatements). However, a lease issued under

this section cannot be assigned to the surface owner who executed the
lease.

(g) Leasing procedure when agent cannot be located. If a po-
tential lessee cannot locate asurface owner, such lessee can follow the
proceduresset out in theTexasNatural ResourcesCode, §52.186. Once
these procedureshave been followed, Relinquishment Act land will be
leased for minerals other than oil and gas through the prospect per-
mit and leasing procedures found in §155.41 of this title (relating to
Prospect Permits on State Lands) and §155.42 of this title (relating to
Mining Leases on Properties Subject to Prospect). The state will re-
ceive all the consideration paid under such a lease.

(h) Leasing procedure when agent’ s rights are forfeited.

(1) When a surface owner’s agency rights have been for-
feited, the land shall be subject to lease for minerals other than oil and
gasunder theproceduresset out in §155.40 of thistitle (relating to Def-
initions; Exploration and Development Guide) and §155.41 of this title
(relating to Prospect Permits on State Lands).

(2) When a new lease is executed under subsection (h)(1)
of this section, the surface owner shall not be entitled to any share of
the revenue generated by such lease, but the surface owner’ s agency
rights will be ipso facto reinstated upon expiration of the new lease.

§155.45. Unit Agreements for Geothermal Energy and Related Re-
sources.

(a) Application for production agreement. A proposed unit
agreement for geothermal energy and related resources shall set out:

(1) The total acreage in the unit, the number of state acres
in the unit, and number of privately owned acres in the unit;

(2) A listing of theleases included within theproposed unit
and recording information for such leases in the public records;

(3) A plat outlining the entire unit and showing in red the
state acreage included in the unit;

(4) How production is to be allocated to each lease; and

(5) For each state lease, the state’s royalty interest and any
costs or deductions allowed against that interest.

(b) Approval of unit agreement.

(1) Any unit agreement that proposesto commit royalty in-
terestsin PSF landsor stateagency landsshall besubmitted to theGLO
pooling committee for examination, investigation, and presentation to
the SLB or the appropriate board for lease.

(2) Upon determination by theSLB that theunit agreement
applied for is in the best interests of the state, the unitization will be
approved.

(3) Any unit agreement that covers lands leased under
§155.44 of this title (relating to Mining Leases on Relinquishment Act
Lands) shall be executed by the surface owner before consideration
by the SLB. Any such unit agreement must be approved by the SLB
under this section before it is effective.

(4) Any unit agreement that proposesto commit royalty in-
terests in state lands or areas other than PSF lands must be approved
by the appropriate board for lease and must be found to be in the best
interests of the state.

(c) Provisions of unit agreement. A unit agreement may con-
tain the following provisions:

(1) That operations incident to the drill ing of a well upon
any portion of the unit shall be deemed for all purposes to be the con-
duct of such operations upon each tract in the unit;
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(2) That the production allocated by the agreement to each
tract included in a unit shall, when produced, be deemed for all pur-
poses to have been produced from such tract;

(3) That the state’s royalty interest shall be paid only on
that portion of the production from the unit which is allocated to the
tract in accordance with the agreement;

(4) That each lease included in the unit shall remain in ef-
fect so long as the agreement remains in effect, and that upon termi-
nation of the agreement each lease shall thereafter continue in effect
under its own terms and provisions;

(5) Such other terms, conditions, and provisions asmay be
deemed to be in the best interest of the state.

(d) Rule of construction. No term, condition, or provision of
an approved unit agreement shall be read to burden an interest of the
state with any cost, liability, or be read to otherwise adversely impact
upon the state’s interest unless such burden or adverse impact was ex-
pressly raised beforeand approved by theSLB or appropriateboard for
lease.

§155.46. Conduct of Exploration and Mining Operations.

(a) Purpose and scope.

(1) It is the intent of this section to set minimum standards
of conduct for lessees on state properties leased or permitted under
thissubchapter with respect to exploration and development operations
for resources associated with geothermal energy that are not regulated
by the RRC, Texas Natural Resources Conservation Commission, the
United States Environmental Protection Agency, their successor agen-
cies, or other appropriate authorities.

(A) TheGLO may includespecific and expressrestric-
tions and standards concerning exploration and development in each
lease and in each plan of operations it approves;

(B) If the minimum standards of conduct in this section
conflict with express provisions in a lease form or in an approved plan
of operations, then the express provisions will control; and

(C) The commissioner may grant, in accordance with
the law, written exceptions to the minimum standards and procedural
rules found in this section if the commissioner makes a written deter-
mination that such exceptions are in the best interests of the PSF.

(2) This section shall not apply to leases executed prior to
the date of acceptance of these rules unless the lease specifically re-
quiresa plan of operations. Holders of active permits shall be required
to comply with the provisions of this section regardless of the date of
issue.

(3) Operations for geothermal energy are regulated by the
RRC. However, as a mineral owner, the GLO may need information
that isnot required by or submitted to theRRC. Consequently, theGLO
reserves the right to request additional information on operations for
the exploration and development of geothermal energy and related re-
sources. If additional information is needed, the GLO will notify the
lessee or permittee in writing.

(4) This section references statutes and the rules and regu-
lationsof regulatory agencies that govern mineral development on state
lands. By such referencestheSLB doesnot intend to usurp authority or
substitute its judgment for that of the other agencies. These references
are included to put permittees and lessees on notice that state lands are
not exempt from such regulation, including all relevant environmental
safeguards.

(5) If any provision of this section conflicts with state or
federal statutes, regulations, or rules of the RRC, Texas Natural Re-
sources Conservation Commission, or the United States Environmen-
tal Protection Agency, their successor agencies, or other appropriate
authorities, then such other statutes, regulations, or rules shall control.

(b) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Lease--A mining leaseissuedunder §155.42of thistitle
(relating to Mining Leaseson PropertiesSubject to Prospect), §155.43
of this title (relating to Exploration and Mining Leases for Minerals
Subject to Sealed Bid), or §155.44 of this title (relating to Mining
Leases on Relinquishment Act Lands).

(2) Lessee--The initial holder of a valid lease or a succes-
sor, assignee, devisee, or heir who acquires any right of the initial
holder.

(3) Operations--Any activities other than reconnaissance
activities, associated with mineral exploration or development that
require substantially disturbing or destroying thesurfaceor subsurface
of the leased or permitted areas. Operations shall include drilling test
holes or core holes; excavating test pits; moving heavy machinery over
the leased or permitted area; sinking shafts; and extracting, storing,
processing, and shipping minerals.

(4) Operator--A permittee or lessee or any employee,
agent, servant, contractor, or subcontractor of either a permittee or
lessee.

(5) Permit--A prospect permit issued by the commissioner
under §155.41 of this title (relating to Prospect Permits on State Fee
Lands).

(6) Permittee--Theinitial holder of avalid prospect permit
or a successor, assignee, devisee, or heir who acquires any right of a
permittee.

(7) Premises--Any state property subject to a lease or to a
permit.

(8) Reconnaissance activities--Hand sampling, geologic
mapping, surveying, and other activities which do not significantly
impact thesurface and which are necessary to gather data to formulate
the plan of operations.

(9) TPWD lands--(As used in this section only) premises
whose surface is owned or leased by TPWD or is subject to a conser-
vation easement in favor of TPWD.

(c) Overview of exploration and mining procedures.

(1) Reconnaissance activities. After a permit or lease has
been granted for exploration and development of the premises, an op-
erator may begin reconnaissance activities. The permits or leases may
contain rules and restrictions on reconnaissance activities. In conduct-
ing reconnaissance activities on state premises, an operator shall also
comply with the rules found in subsection (f) of this section. In con-
ducting reconnaissance activities on TPWD lands, an operator shall
comply with additional rules found in subsection (g) of this section.

(2) Operations.

(A) Before an operator may commence operations on
any premises, the permittee or lessee of those premises must submit
an initial plan of operations to the GLO. Information required to be
included inan initial planwill becontrolled by thetypeof stateproperty
involved. If operations extend over several state properties, permittee
or lessee may submit one unified plan of operations. No operations
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may commence until such a plan of operations has been filed with the
GLO in accordancewith subsection (d) of thissection and approved by
the GLO in accordance with subsection (e) of this section.

(B) The initial plan of operations shall include all rea-
sonably foreseeableexploration, extraction, mining, and processingac-
tivities. Whenever thepermitteeor lesseewishestoundertakeactivities
beyond the scope of the initial plan of operations, a supplemental plan
must befiled with theGLO. Whenever thepermitteeor lesseewishesto
change any activity found in an approved plan, an amended plan must
befiled with the GLO. An amended or supplemental plan of operation
shall have the same requirements and be subject to the same approval
process as the initial plan.

(C) Operations must be conducted in accordance with
an approved plan of operationsand also with therules found in subsec-
tion (f) of this section.

(D) Failure to submit a plan before conducting opera-
tions, to submit a supplemental or amended plan before conducting
additional or different operations, or to conduct operations on the
premises in compliance with the approved plan of operations or these
rules shall subject the permit or lease to forfeiture.

(d) Content of plan of operations.

(1) For state property permitted or leased under this chap-
ter, the plan of operations must include the following:

(A) The name and legal mailing address of the permit-
tee or lessee and of any operators who will be on the premises;

(B) A 7 1/2 minute USGS topographic map showing:

(i) Information sufficient to locate the proposed ar-
eas of operations on the ground;

(ii) Existing and/or proposed roads or access routes
to be used in connection with the operations; and

(iii) The approximate location and size of any other
areas where surface resources or improvements might be disturbed;

(C) Information sufficient to describe or identify:

(i) Theprecise nature and extent of all proposed op-
erations including all prospecting/exploration activities and all min-
ing/processing activities; and

(ii) The period during which each proposed activity
will take place;

(D) If the permittee or lessee proposes to commingle
mineralsproduced under thepermit or leasewith privately-owned min-
erals or with other state-owned minerals:

(i) A specification of the proposed manner of com-
mingling; and

(ii) A comparison of the quality of the geothermal
energy and related resources produced under the lease or permit to the
quality of the geothermal energy and related resources with which it
will be commingled;

(E) If subsurface excavation is planned, a statement of
what possible effect such excavations could have on water, as defined
by Texas Civil Statutes, Article 8866, §1(11) (Vernon, 1989).

(2) For state property permitted or leased under this sub-
chapter, except property leased under §155.44 of this title (relating to
Mining Leases on Relinquishment Act Lands), the plan of operations
must also include the following:

(A) Type, design, and location of existing and proposed
roads or access routes;

(B) Transportation equipment and other heavy equip-
ment to be used on the premises;

(C) Measures to be taken to protect and preserve envi-
ronmental resources;

(D) A statement of whether operations are planned on
steep slopesthat may besubject to erosion and specific plansto control
erosion, the flow of run-off water, landslides, and drainage;

(E) A specification of what reclamation efforts will be
undertaken to minimizethe impact of operationson thesurface, includ-
ing vegetation, topsoil, wildlife habitats, caused by operations.

(3) For TPWD lands, the plan of operations must also in-
clude the following:

(A) A statement of whether any of thedrill ingmudsand
fluids proposed to be used are toxic to fish or wildlife;

(B) A listing of all known natural historic and prehis-
toric resources, archeological resources, and biological resources (in-
cluding vegetation, fish, and animal life, especially endangered plants
and wildlife) found on the premises; and

(C) Specific plans to remove toxic materials, and to re-
habilitate fisheries, wildlife habitats, and vegetation.

(e) Requirements for approval of plan of operations.

(1) The proposed plan of operation shall be submitted to
the GLO, which shall promptly acknowledge its receipt to the permit-
tee or lessee. GLO staff will analyze the proposal and, if necessary,
inspect the premises. In order to evaluate the plan, the GLO staff may
require additional information from the lessee or permittee. Within 90
days after the GLO receives both a plan and any requested additional
information, the GLO shall:

(A) Notify permittee or lessee that the plan of opera-
tions has been approved; or

(B) Notify the permittee or lessee of the necessary ad-
ditions and/or changes to the plan which are required for approval.

(2) TheGLO may require apermittee or lessee to furnish a
bond as a condition to approval of a plan of operations but only if the
lease or permit has reserved this right to the GLO. The performance
bond shall be in an amount to be determined by and forfeitable to the
GLO as a guarantee for the strict performance of reclamation obliga-
tions found in the plan of operations. In determining the amount of the
bond, consideration shall be given to the estimated cost of reclaiming
the land to the condition it would have been in had the plan of opera-
tions or the regulations been strictly followed.

(3) If subsurface excavations are involved, the commis-
sioner will issue a finding in the approved plan of operations as to
whether such excavations will affect water as defined by Texas Civil
Statutes, Article 8866, §1(11) (Vernon, 1989).

(4) In evaluating all plansof operations, theGLO will con-
sider the following factors:

(A) The general economics of the operations;

(B) The reasonableness and effectiveness of the plans
to develop the state’s geothermal energy and related resources;

(C) The prevailing industry standards; and

(D) The methods and standards employed by similar
operations in the same area as the state property.
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(5) In evaluating all plan of operations except those on
leases issued under §155.44 of this title (relating to Mining Leases on
Relinquishment Act Lands) the GLO will also consider:

(A) Thereasonablenessof the provisions made for sur-
face resource protection; and

(B) The value and uses of the surface of the state prop-
erty.

(6) In evaluating plan of operations covering lands leased
under §155.44 of this title (relating to Mining Leases on Relinquish-
ment Act Lands), the GLO will not evaluate the impact of operations
on thesurfacebut it will evaluate such plans based upon its interestsas
a mineral owner.

(7) In evaluating all plan of operations covering TPWD
lands, the GLO will also consider:

(A) Whether sitesand roadwaysshould beadjusted and
realigned to avoid significant disturbance of biological, archeological,
or aesthetic features;

(B) Whether the methods for disposing of vegetation
which must be cleared and for disposing of topsoil are adequate;

(C) Whether proposed drilling muds and fluids should
bechanged to requireuse of those mudsand fluids that are not toxic to
fish or wildlife;

(D) Whether permittee or lessee should be required to
take action to mitigate any unavoidable impacts to fish and wildlife
resources and habitat caused by operations;

(E) Whether slopestabilization should berequired dur-
ing operations;

(F) Whether security fencing to protect thepublic from
hazardous sites or conditions should be required;

(G) Whether full restoration, including spreading of
topsoil stockpile, of all areas disturbed during permitted activity to
pre-operation elevations, contours, and substrata should be required;

(H) Whether steep slopes that are subject to damaging
erosion should be modified to facilitate re-vegetation and prevent ero-
sion;

(I) Whether replanting of disturbed native vegetation
should be required; and

(J) Whether seeding and mulching plans should be
modified so that different materials are used or applied at different
rates or times.

(f) Minimum standards of conduct on state premises.

(1) Theseminimum standardsof conduct will apply when-
ever a lessee, permittee, or other operator is on state premises even if
only reconnaissance activities are taking place.

(2) All activities shall be conducted so as to minimize ad-
verse environmental impact on surface resources.

(3) Operator shall comply with applicablefederal and state
air quality standards and emission permit requirements.

(4) Operator shall comply with applicablefederal and state
water quality standardsand wastewater dischargepermit requirements
and federal permitting requirements applicable to disturbance of wet-
lands, watercourses, and flood plains. Operator shall in itsconstruction
activities, to the greatest extent possible, avoid disturbance within nat-
ural water courses and their immediate flood plains. Operator shall

use only so much of underground water as may be reasonably neces-
sary. If water-bearing strata or underground aquifers are encountered
during drill ing activities, shaft construction, or subsurface excavation,
measures shall be taken by the operator to prevent pollution of such
underground water sources. Operator shall comply with all applicable
TexasNatural ResourcesConservation Commission and RRC rules for
the protection of usable quality water within the premises.

(5) Operator shall comply with applicablefederal and state
standardsfor thedisposal and treatment of all solidwastes. All garbage,
refuse, or trashshall either beremovedfrompremisesor disposed of, or
treated so as to minimize, so far as practicable, its impact on the envi-
ronment and surfaceresources. All wasterock, deleteriousmaterialsor
substances and other waste produced by operations shall be deployed,
arranged, disposed of, or treated in accordance with federal and state
requirements and so as to minimize adverse impact upon the environ-
ment and surface resources.

(6) Operator shall comply with the National Historical
Preservation Act of 1966, 16 United States Code §470 (1985 and
Supplement 1988) and the Antiquities Code of Texas, Title 9, Chapter
191, Texas Natural Resources Code, where applicable.

(7) Operator shall comply with the United States Endan-
gered Species Act of 1973, 16 United States Code§§1531-1543 (1985
and Supplement 1988) and the Texas Parks and Wildlife Code, Chap-
ters 67, 68, and 88, which relate to endangered plants or wildlife and
protected non-game.

(8) Preservation of existing vegetation shall be maximized
at all times.

(9) These provisions concerning roads do not apply to
premises leased under §155.44 of this title (relating to Mining leases
on Relinquishment Act Lands). Operator shall, if possible, useexisting
roadways for access to and across the premises. Operator must justify
construction of new roads by demonstrating that there is no feasible
and prudent alternative. Operator shall construct and maintain all
roads so as to assure adequate drainage and to minimize damage to
soil, water, and other natural resources. Roads utilized shall be left in
as good a condition as they were prior to use by operator.

(10) During all operations the operator shall maintain
structures, equipment, and other facilities in a safe, neat, and work-
manlike manner. Hazardous or dangerous sites or conditions resulting
from operations shall be fenced, marked by signs, or otherwise
identified to protect the public in accordance with all state and federal
laws and regulations.

(11) Unless the RRC or other duly authorized agency reg-
ulates reclamation efforts or unless a written notification to the GLO
under subsection (h) of thissection statesotherwise, permitteeor lessee
shall reclaim the surface as specified in the plan of operations within
six months of the expiration of the permit or lease.

(g) Minimum standards of conduct on TPWD lands.

(1) Operators on premises whose surface is owned, or
leased by TPWD or is subject to a conservation easement in favor
of TPWD are also subject to the additional regulations found in this
subsection.

(A) Operator is subject to all TPWD rules in effect for
the park or wildlife management area on which operations are con-
ducted to the extent that the park or management area rules are not
inconsistent with rules or regulations found in this section or with the
reasonable development of PSF minerals.
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(B) No operations shall be commenced without noti-
fication of the park superintendent or area manager 48 hours in ad-
vanceof entering TPWD premises. Permitteeor lesseeshall allow only
those operators that are necessary for operations to access the TPWD
premises.

(C) No firearms or archery equipment shall be permit-
ted at any time on TPWD lands by any operator. Permittee or lessee
shall be liable for any taking of fish, wildlife, plants, or archeological
resources by any operator.

(D) Unlessan approved plan of operationsprovidesoth-
erwise, no materialsrequired for construction of roadsshall betaken or
borrowed from TPWD lands. Thereshall be no vehicular travel off ex-
isting roads during wet weather. Where travel is permitted by drilling
buggies and water wagons, such vehicles shall use high flotation tires.

(E) Operator shall permanently stakelimitsof proposed
accessroadson theground aminimum of 30 daysprior to and through-
out actual operations or other activities. Each access road is subject to
review and approval by the GLO. The area disturbed during construc-
tion activity shall bestrictly minimized. Access roadsshall not exceed
30 feet in width and operator shall use existing roads whenever possi-
ble.

(F) The following rules apply to new roads constructed
by or improved and used by operator unless otherwise requested by
TPWD and approved by the GLO in a plan of operations.

(i) Roads no longer needed for operations shall be
closed to normal vehicular traffic.

(ii) Bridges and culverts shall be removed.

(iii) Cross-drains, dips, or water bars shall be con-
structed.

(iv) The road surface shall be shaped to as near a
natural contour as practicable and be stabilized.

(G) If adiversionbetween all drilling sites, pads, and all
upslope areas is required in an approved plan of operations, the diver-
sion shall beconstructed with aflared outlet stabilized by rock or other
grade stabilization structures as necessary to prevent erosion. Drilling
sites should be sloped with a minimum grade 0.3-0.5% to drain into
such diversions so the run-off does not flow over the fill area. Sedi-
ment shall be cleaned out of diversion and properly disposed of peri-
odically. A temporary straw bale barrier containing no noxious weed
shall be constructed along the base of the drill site where it follows a
natural water course. A temporary bale barrier shall beestablished im-
mediately after thedrill siteisconstructed to prevent erosion whileside
slopes are being stabilized. The bale barrier must be maintained, sedi-
ment removed and bales replaced. Sedimentation on areas adjacent to
the drill site shall be minimized. Topsoil to a maximum depth not to
exceed 18 inches shall be stockpiled on the upslope edge of each drill
pad and separated from upslope run-off by a diversion, or with other
erosion control as necessary.

(H) Unless an approved plan of operation states other-
wise, no explosivesshall beused within 750 feet of any building, utili-
ties, or water well or within 1, 000 feet of any water retention structures.
All proposed useof explosivesshall be specifically described in an ap-
proved plan of operations.

(I) Restoration of the disturbed area to approximate
original contours and revegetation with appropriate native vegetation
may be required.

(J) Operator shall, at all times, keep lands under per-
mit or lease, access roads, and prospect sites free of trash and litter

generated by operations. No vegetation or topsoil shall be pushed,
windrowed, or abandoned except in preparation for disposal by means
approved by the GLO in the plan of operations. Operator shall keep
muds, cuttings, and all other fluids, including all contaminants and
saline fluids, in tanks or containers for removal from the site. All
drilling muds and fluids shall be water-based and nontoxic to fish and
wildlife; provided, however, that other drill ing muds and fluids may
be used if, in the plan of operations, the GLO determines that there is
no prudent or feasible alternative. Soil-damaging petroleum and other
chemicals shall be hauled from the TPWD lands and disposed of law-
fully. Dumping of any such materials on TPWD lands is prohibited.

(K) Operator shall, to the extent practicable, harmonize
operations with scenic valuesthrough such measures asthedesign and
location of operating facilities, including roads and other means of ac-
cess, screening of operationsby nativevegetation, if possible, and con-
struction of structures and improvements which blend with the land-
scape.

(L) In addition to compliance with water quality and
solid waste disposal standards required by this section, operator shall
take all practicable measures to maintain and protect fisheries and
wildlife habitat which may be affected by the operations.

(M) Operator shall comply with all applicablestate and
federal fire lawsand regulationsand shall takeall reasonable measures
necessary to prevent and suppress fires in the area of operations.

(2) Assoon astheGLO receivesaplan of operationswhich
coversTPWD landsand which suppliesall thedatarequired in subsec-
tion (d) of this section, the GLO shall mail a copy of the plan of oper-
ations to the TPWD for review and comment.

(3) TPWD must submit its comments, if any, to the GLO
within 30 days of TPWD’s receipt of a plan of operations.

(4) Plan of operationson TPWD land may not beapproved
until at least 30 days after the TPWD receives the plan of operations.
When the GLO approves a plan of operations on TPWD land, GLO
will send TPWD a copy of the approved plan on the day the plan is
approved.

(h) Completion of operations and abandonment of premises.

(1) This subsection shall apply to all exploration and de-
velopment operationsfor resourcesassociated with geothermal energy
that arenot regulated by the RRC, TexasNatural Resources Conserva-
tion Commission, theUnited States Environmental Protection Agency,
their successor agencies, or other appropriate authorities.

(2) Within two weeks after all operations and all reclama-
tion activitiesaddressed in theplan of operationshavebeen completed,
permittee, or lessee shall send the GLO the following information:

(A) Date when operations ceased;

(B) Date when reclamation activities ceased;

(C) Problems encountered during reclamation activ-
ities;

(D) Successof reclamation effortsin improvingthesur-
face condition;

(E) Any additional reclamation activities that permittee
or lessee believes are necessary to restore or improve the surface, veg-
etation, topsoil, or wildlife habitat;

(F) Date on which any proposed additional reclamation
activities, if any, shall begin and end; and
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(G) Dateon whichthepremisesshall beready for initial
GLO inspection.

(3) The GLO will inspect the premises to verify that the
reclamation required in the plan of operations has been completed. If
a performance bond guaranteeing reclamation has been required in the
plan of operations, it will be returned upon completion of reclamation
activities.

§155.47. Assignments, Releases, Reports, Royalty Payments, Inspec-
tions, Forfeitures, and Reinstatements.

(a) Assignments and releases.

(1) After obtaining written approval of the commissioner,
a lease or permit issued under this chapter, except a Relinquishment
Act lease may be assigned in quantities of not less than 40 acres. If,
however, less than 40 acres remain of the tract originally leased, then
the entire remaining acreage may be assigned. Assignments shall be
recorded in each county in which thestate tract is located. Relinquish-
ment Act leasesarenot subject to theserestrictionsand may beassigned
at any time.

(2) After recordation, lesseeor permitteeshall obtain acer-
tified copy from thecounty clerk of each recorded assignment covering
the state lease or permit. Lessee or permittee shall send such certified
copies to GLO within 90 days of the date of recordation, accompanied
by the filing fee prescribed in §1.3 of this title (relating to Fees).

(3) An assignment of any lease except a Relinquishment
Act lease is not effective until a certified copy of such assignment has
been filed with the GLO. Failure to file a certified copy of an assign-
ment of any lease, including a Relinquishment Act lease, shall subject
theleaseto forfeiture. Anassignment shall not havetheeffect of releas-
ing theassignor from any liability incurred or claim previously accrued
in favor of the state.

(4) Thelesseeor permitteemay releasethe leaseor permit
back to the state at any time. To release a lease or permit, a lessee or
permittee must record the release in each county where the state tract
is located and mail a certified copy of each recorded release to GLO
accompanied by the filing fee prescribed in §1.3 of this title (relating
to Fees).

(5) A release isnot effectiveuntil acertified copy of there-
leaseisfiled by theGLO. A releaseshall not havetheeffect of releasing
lessee or permittee from any liability incurred or claim previously ac-
crued in favor of the state.

(b) Reports and payment of royalties.

(1) A log, sample analysis, or other information obtained
from each test drilled on the area covered by the lease or permit shall
be filed with the GLO upon request. Lessee or permittee shall furnish
annually on the anniversary date of the lease or permit a map or plat
showing all activities on the state lease or permit. In addition, an eval-
uation map or plat shall be filed in the GLO within 90 days after any
drilling program shall have been completed or abandoned, and the cor-
rectness of such map shall be sworn to by lessee or permittee or his
representative. The map or plat shall show geologic formations pene-
trated, the depth, thickness, presence of geothermal energy and related
resources, thewater-bearing strata, theelevation and location of all test
holes, and other pertinent information.

(2) Unless the lease provides otherwise, on or before the
last day of the month after the month when production started, the
lessee shall file a production and royalty report showing production
and royalty for the calendar month when production started. Subse-
quently, a production and royalty report shall be filed before the last
day of each month for production from the preceding calendar month.

Such report shall be on a form prescribed and furnished by the GLO
and shall show:

(A) The amount of geothermal energy and related re-
sources produced during the preceding month;

(B) If any geothermal energy or related resource has
been sold during the preceding month, then:

(i) The amount of geothermal energy and related re-
source sold;

(ii) Thepurchaser(s) and if thepurchaser(s) is in any
way related to the lessee, the details of such relationship or affiliation;

(iii) The selling price of geothermal energy and re-
lated resources as shown by copies of gas plant receipts, sale receipts,
invoices, or other sale documents attached thereto; and

(iv) Themethod and figuresused by lessee to calcu-
latethevalueof each mineral soldasshown by any relevant documents,
records, or schedules;

(C) If any geothermal energy or related resource has
been used as permitted under the terms of the lease during the preced-
ing month, then:

(i) The amount of such geothermal energy and re-
lated resources used; and

(ii) The method and figures used by lessee to calcu-
late the value of each as shown by any relevant documents, records, or
schedules.

(3) Unless otherwise provided by the lease, royalty pay-
ments are to be received in the GLO on or before the last day of the
month following the month in which leased minerals are produced.
However, for the purposes of this paragraph only, "produced" shall
mean actually sold or used by lessee. Upon termination, forfeiture, or
release of the lease, unpaid royalty for any stockpiled leased minerals
shall be dueand payable within one month of theeffective dateof said
termination, forfeiture, or release.

(4) Except when royalty is taken in-kind, and subject to
subparagraphs (A)-(F) of this paragraph, relating to electronic funds
transfer, lessees may pay royalties and other monies due by cash or
check, money order, or sight draft made payable to the commissioner.
Lesseesmay also pay by electronic fundstransfer or in any manner that
may be lawfully made to the state comptroller. Information regarding
alternative payment methods may be obtained from the GLO Royalty
Management Division. Payorsarerequired to makepayments by elec-
tronic funds transfer in compliance with Title 34, Chapter 15 of this
code in the following circumstances:

(A) For leasesexecuted or amended after May 11, 1989,
but before September 1, 1991, payors that have madeover $500,000 in
a category of payments, defined in subparagraph (D) of thisparagraph,
to the GLO during thepreceding state fiscal year shall makepayments
of $10,000 or morein thecurrent fiscal year for those leasesand in that
category by electronic funds transfer.

(B) For leases executed or amended after August 30,
1991, but beforeJune 9, 1995, payors that have made over $250,000 in
a category of payments, defined in subparagraph (D) of thisparagraph,
to the GLO during thepreceding state fiscal year shall makepayments
of $10,000 or morein thecurrent fiscal year for those leasesand in that
category by electronic funds transfer.

(C) For leases executed or amended on or after June 9,
1995, payors that have made over $25,000 in a category of payments,
defined in subparagraph (D) of this paragraph, to the GLO during the
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preceding state fiscal year shall makeall payments in the current fiscal
year for those leases and in that category by electronic funds transfer.

(D) For purposesof subparagraphs(A)-(C) of thispara-
graph, each of the following is a separate category of payments:

(i) Royalties(including shut-in and minimum royal-
ties);

(ii) Penalties;

(iii) Other payments to the state agency, excluding
interest and extraordinary payments such as payments made in settle-
ment of litigation.

(E) TheGLO anticipatesthat thosepayors that haveex-
ceeded thethresholdsumsset out in subparagraphs(A)-(C) of thispara-
graph in the preceding state fiscal year will also exceed those sums in
the current state fiscal year. The application of subparagraphs (A)-(C)
to a specific payor may be waived at the commissioner’s discretion to
the extent allowed by law, upon ashowing that apayor will not exceed
the threshold sums set out in subparagraphs (A)-(C) in the current fis-
cal year, or for other good cause.

(F) TheGLO will notify each payor to whom this para-
graph applies in compliance with Title 34, Chapter 15 of this code.

(c) Inspections.

(1) Thebooks, accounts, records, contracts, and other doc-
uments pertaining to production, transportation, sale, and marketing of
geothermal energy and related resources leased shall at all times be
subject to inspection and examination by the commissioner, or his au-
thorized representative, and copies of such records shall be furnished
to the commissioner upon request.

(2) All exploration, development, and processing opera-
tions shall be subject at any time to inspection by the commissioner or
his authorized representative and copiesof recordsor other documents
pertaining to these operations shall be furnished to the commissioner
upon written request.

(d) Forfeiture and reinstatement.

(1) If the owner of a lease or permit shall fail or refuse to
make payment of any sum due, or if the owner or his authorized agent
should knowingly make any false return or false report concerning the
lease or permit, or if the owner or his agent should refuse the commis-
sioner or his authorized representative access to the records or other
data pertaining to operations under the lease or permit, or if any of the
material terms of the lease or permit should be violated, the lease or
permit shall be subject to forfeiture by the commissioner.

(2) A lease or permit shall be considered forfeited when
it has been endorsed "forfeited" and the endorsement signed by the
commissioner.

(3) Upon forfeiture, thecommissioner will givewritten no-
tice to the lessee or permittee stating the date of forfeiture and the rea-
sons for the forfeiture. The notice of forfeiture will be sufficient if
mailed to the last known address of the lessee or assignee shown of
record in the GLO.

(4) A forfeituremay beset asideand all rightsunder alease
or permit may bereinstated beforetherightsof another party intervene,
upon satisfactory evidence to the commissioner of future compliance
with the provisions of the law, of the lease or permit, and of any rules
adopted relative to the lease or permit, and any conditionsplaced upon
thereinstatement. Lesseeor permitteeshall offer theevidencerequired
for reinstatement within 30 days after the date the notice of forfeiture

wasmailed andafter such 30 daysshall havenofutureright of reinstate-
ment. If a leaseor permit issued under §155.44 of this title (relating to
Mining Leases on Relinquishment Act Lands) is not reinstated within
the30-day period, thesurfaceowner isentitledto act asthestate’sagent
for leasing the minerals.

(e) Reduction of penalty and/or interest. The School Land
Board may reduce penalties and/or interest assessed under the Texas
Natural Resources Code, §52.131, and/or any other penalties or inter-
est relating to delinquent or unpaid royaltiesthat havebeen assessed by
the commissioner in the following circumstances:

(1) When a lessee brings a deficiency to the General Land
Office’s attention voluntarily; and/or

(2) When a lessee and the General Land Office have
reached an agreement regarding the reduction as part of a resolution
of an outstanding audit issue.

§155.48. Mineral Awards and Patents.

(a) General. Anyone who was issued a mineral award prior
to March 15, 1967, under former Texas Civil Statutes, Articles 5388-
5403, may patent the mineral award upon proper compliance with the
statutory requirements and the rules promulgated by the GLO.

(b) Lands and minerals subject to patent.

(1) All valuable mineral-bearing deposits, placers, veins,
lodes, geothermal energy and related resources, and rock carrying
metallic or nonmetallic substances of value except oil, natural gas,
coal, and lignite, shall be subject to patenting.

(2) Only those lands which are presently encumbered by a
mineral award are subject to patenting.

(c) Maintaining a mineral award; annual assessment work.

(1) Theowner of an award shall have the exclusive right to
the possession and use of the minerals within the area of the claim so
long as he continues to do or causes to be done the annual assessment
work for each claim.

(2) Theannual assessment work shall consist of an excava-
tion in the form of a shaft or tunnel or an open cut to the extent of 10
feet in depth or length and at least four feet by five feet for the other
dimensions. In the event the mineral sought isusually and customarily
produced from drilling holesby meansof machinery, except such min-
erals as oil, natural gas, coal, or lignite, then the drilling of a hole to
such depth or length in lieu of the digging of a shaft or tunnel or open
cut shall constitute the annual assessment work required.

(3) During the month of January, the owner of a mineral
awardshall fi lean annual assessment affidavit on aformprescribed and
furnished by the GLO. The affidavit shall be signed and notarized and
shall describe the assessment work which was completed during the
previous year. If the assessment work accomplished is deemed insuffi-
cient or if the form is improperly completed, the owner of the mineral
award will be notified.

(4) The annual assessment work for a contiguous group of
mineral awards may be done on one mineral award.

(d) Rental payments.

(1) The owner of a mineral award shall pay annually $.50
per acre. This annual rental payment shall be due during the month of
January of each year succeeding theyear themineral award was issued.

(2) Annual rental paymentswill be applied to the purchase
price of the mineral patent.

(e) Royalty payments.
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(1) In addition to rental payments, the owner of a mineral
award shall pay aroyalty of 6.25% of thevalueof theproduction of the
minerals upon such award as shown by the net smelter, mill, mint, or
refinery returns or of the gross sums arising from the sale of the ore or
products from the award and received by the owner.

(2) Royalty payments arising from the sale of ores, miner-
als, or other products shall be due quarterly in January, April, July, and
October for the quarters preceding.

(3) Royalty payments shall be accompanied by a produc-
tion and royalty report filed on a form prescribed and furnished by the
GLO.

(f) Inspection.

(1) The books, accounts, records, and contracts pertaining
to production, transportation, sale, and marketing of mineralsawarded
will at all times be subject to inspection and examination by the com-
missioner, or his authorized representative, and copies of such records
shall be furnished to the commissioner upon request.

(2) All mining, milling, and processing operations shall be
subject at any timeto inspection by thecommissioner or hisauthorized
representativeand copiesof recordspertaining to theseoperationsshall
be furnished to the commissioner upon written request.

(g) Forfeiture of mineral award.

(1) If the owner of a mineral award shall fail or refuse to
make payment of any sum within 30 days after it becomes due, or if
the owner or his authorized agent should knowingly make any false
return or false report concerning production, mining, or development,
or if the owner should fail or refuse the proper authority access to the
recordspertaining to theoperations, or if theowner or authorized agent
should knowingly fail or refusetogivecorrect information to theproper
authority, or knowingly fail or refuse to submit to the GLO all correct
reports required by statute, therightsacquired under the award shall be
subject to forfeiture by the commissioner.

(2) Upon forfeiture of a mineral award, notice shall be
mailed to the person, firm, or corporation shown by the records of the
GLO to be the owner of the mineral award.

(3) Upon satisfactory evidence of future compliance with
the law and with the GLO rules and regulations, the forfeiture may be
set aside and all rights thereto reinstated.

(4) If a mineral award is forfeited and not reinstated, the
land covered by the mineral award is not subject to being claimed or
patented.

(h) Patenting a mineral award.

(1) At any time after five years from the date of a mineral
award, theowner of theaward may pay thebalancedueon thepurchase
price of the award and request a patent thereto.

(2) The owner of the mineral award shall make written re-
quest that the award be patented. The request shall beaccompanied by
three separate remittances: the balance of the purchase price, apatent-
ing fee, and a recording fee. The appropriate patenting and recording
fees are found in §1.3 of this title (relating to Fees).

(3) The purchase price of the mineral patent shall be $10
per acre, and theannual paymentsof $.50 per acreon themineral award
shall be applied to the purchase price.

(i) Mineral patent requirements.

(1) After theissuanceof amineral patent, no further assess-
ment work will be required.

(2) The royalty due the state on a mineral patent shall be
perpetual and shall be 6.25% of thevalue of theproduction of the min-
erals as shown by the net smelter, mill, mint, or refinery returns or of
the gross sum, arising from the sale of the ore or products from the
mineral patent and received by the owner.

§155.49. Consistency with Coastal Management Program.

Except as otherwise provided in §16.1(c) of this title (relating to Def-
initions and Scope), an action listed in §16.1(b) of this title (relating
to Definitions and Scope) taken or authorized by theGLO or SLB pur-
suant to thischapter that may adversely affect acoastal natural resource
area, asdefined in §16.1 of this title (relating to Definitionsand Scope),
is subject to and must be consistent with the goals and policies identi-
fied in Chapter 16 of thistitle(relatingto Coastal Protection) in addition
to any goals, policies, and procedures applicable under this chapter. If
the provisions of this chapter conflict with and can not be harmonized
with certain provisions of Chapter 16 of this title (relating to Coastal
Protection), such conflicting provisions of Chapter 16 of this title (re-
lating to Coastal Protection) will control.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 9, 2000.

TRD-200005557
Larry R. Soward
Chief Clerk, General Land Office
School Land Board
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 305-9129

♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 11. TEXAS JUVENILE
PROBATION COMMISSION

CHAPTER 341. TEXAS JUVENILE
PROBATION COMMISSION STANDARDS
37 TAC §§341.1-341.12, 341.21-341.23

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Juvenile Probation Commission or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Juvenile Probation Commission proposes the repeal
of Chapter 341, §§341.1-341.12 and §§341.21-341.23, relating
to Texas Juvenile Probation Commission standards. The re-
peal is in an effort not to overlap with proposed new standards
which provide structural and substantive changes from the cur-
rent standards.

Erika Sipiora, Staff Attorney, has determined that for the first five
year period the repeal is in effect, there will be no fiscal impli-
cations for state or local government or small businesses as a
result of enforcement or implementation.

Ms. Sipiora has also determined that for each year of the first
five years the repeal is in effect, the public benefit expected as
a result of the repeal and adoption of new proposed standards
is consistent standards to all counties across the State of Texas
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which will provide TJPC with a more accurate account in evalu-
ating the effectiveness and services provided within the juvenile
probation system. There will be no impact on small business or
individuals as a result of the amendments.

Public comments on the repeal may be submitted to Kristy M.
Carr at the Texas Juvenile Probation Commission, P.O. Box
13547, Austin, Texas, 78711-3547.

The repeal is proposed under §141.042 of the Texas Human Re-
source Code, which provides the Texas Juvenile Probation Com-
mission with the authority to adopt reasonable rules which pro-
vide minimum standards for juvenile boards.

No other code or article is affected by the repeal.

§341.1. Establishing Code of Ethics for Juvenile Probation Services
Personnel and Providing for Enforcement of Code.
§341.2. Local Juvenile Board Administration.
§341.3. Juvenile Probation Services.
§341.4. Juvenile Probation Personnel.
§341.5. Local Juvenile Boards--Advisory Councils.
§341.6. State Administration.
§341.7. Waiver to Standards--This Standard Is Mandatory.
§341.8. Vehicle Exemption--This Standard Is Mandatory.
§341.9. Guidelines for Informal Adjustment Fees--This Standard Is
Recommended.
§341.10. Complaints against Juvenile Boards--This Standard Is
Mandatory.
§341.11. Coordinated Services for Multiproblem Children and
Youth--This Standard Is Mandatory.
§341.12. Participation in Community Resource Coordination
Groups--This Standard Is Mandatory.
§341.21. Memorandum of Understanding on Service Delivery to
Runaways.
§341.22. Memorandum of Understanding on Certain Abused or Ne-
glected Children.
§341.23. Memorandum of Understanding Regarding Service Deliv-
ery to Dysfunctional Families.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 2, 2000.

TRD-200005403
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
CHAPTER 341. TEXAS JUVENILE
PROBATION COMMISSION STANDARDS
The Texas Juvenile Probation Commission proposes new
Chapter 341, §§341.1-341.6, 341.13-341.17, 341.24-341.31,
341.38-341.41, 341.48-341.51, 341.58-341.61, 341.68,
341.75, 341.82-341.91, 341.98-341.106, 341.113, 341.114,
341.121-341.125, 341.132-341.143, 341.150, 341.157, and
341.158 relating to Texas Juvenile Probation Commission
Standards. The proposed standards provide structural and
substantive changes from the current standards.

Erika Sipiora, Staff Attorney, has determined that for the first five
year period the new sections are in effect, there will be no fiscal
implications for state or local government or small businesses as
a result of enforcement or implementation.

Ms. Sipiora has also determined that for each year of the first five
years the new sections are in effect, the public benefit expected
as a result of enforcement will be the consistent standards to
all counties across the State of Texas which will provide TJPC
with a more accurate account in evaluating the effectiveness and
services provided within the juvenile probation system. There
will be no impact on small business or individuals as a result of
the new sections.

Public comments on the proposed new sections may be submit-
ted to Kristy M. Carr at the Texas Juvenile Probation Commis-
sion, P.O. Box 13547, Austin, Texas, 78711-3547.

SUBCHAPTER A. DEFINITIONS
37 TAC §341.1

The new section is proposed under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by the new section.

§341.1. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings unless the context clearly indicates otherwise.

(1) Chief Administrative Officer--Regardless of title, the
person hired by ajuvenileboard who isresponsiblefor oversight of the
day-to-day operations of a juvenile probation department or a multi-
county juvenile judicial district.

(2) Commission--The Texas Juvenile Probation Commis-
sion

(3) Courtesy Supervision--Practicewhereajuvenileproba-
tion department agrees to supervise a juvenile who is under the juris-
diction of another county’s juvenile probation department.

(4) Financial Records--Any documentation associated
with the expenditure of state dollars that would be required to
substantiate a purchase

(5) Internal Controls--Theprocessdesigned to providerea-
sonable assurance regarding the achievement of objectives in the fol-
lowing categories: effectiveness and efficiency of operations, reliabil-
ity of financial reporting, safeguarding of assets and compliance with
laws and regulations.

(6) Juvenile Justice Program--A non-residential program
operated for the benefit of juveniles referred to a juvenile probation
department that is either directly administered by the juvenile proba-
tion department, or is operated under contract with a juvenile board.
A juvenile justice program does not include any program operated in
a facility that is licensed or operated by a state agency other than the
Texas Juvenile Probation Commission.

(7) Mechanical Restraint Devices--Devices used for the
physical restraint of juveniles including but not limited to handcuffs,
wristlets, anklets, ankle cuffs, plastic cuffs, and waistbands.

(8) Referral--A referral to thejuvenilecourt for conduct de-
fined in Texas Family Code §51.03 that results in a face-to-face inter-
view between the juvenile and the authorized staff of the juvenile pro-
bation department.
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(9) State Aid--Funds allocated by the Commission to a ju-
venile board to financially assist the board in achieving the purposes of
Chapter 141 of the Texas Human Resources Code and in conforming
to the Commission’s standards or policies.

(10) Video Training--Pre-recorded training materials or
conferences. Video training does not include video teleconferences.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 2, 2000.

TRD-200005405
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER B. JUVENILE BOARD
RESPONSIBILITIES
37 TAC §§341.2-341.6

The new sections are proposed under §141.042 of the Texas
Human Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by the new sections.

§341.2. Administration.

(a) Local juvenile probation services administration.

(1) The juvenile board shall hire a chief administrative of-
ficer for each autonomous juvenile probation department.

(2) Thejuvenileboard shall specify theresponsibilitiesand
functionsof the juvenileprobation department as well as the authority,
responsibility, and function of the position of the chief administrative
officer.

(3) When probation services for adult and juvenile offend-
ers are provided by a single probation office, the juvenile board shall
ensure that the juvenile probation department policies, programs, and
procedures are clearly differentiated.

(b) Referral ratio. Thejuvenileboard shall employ at least one
certified juvenile probation officer for each 100 referrals made to the
juvenile probation department annually.

(c) Compliance with State and Federal Law. The juvenile
board shall abide by and shall assure that the juvenile probation
department abides by all applicable state, federal and local laws
including any applicable standards promulgated by the Commission.

(d) Conflict of interest. A juvenile board member shall not
participate in any decision, which would create a pecuniary benefit to
the individual member.

(e) Participation in Community Resource Coordination
Groups. Juvenile boards shall participate in the system of community
resource coordination groups and the procedures in the memorandum
of understanding adopted in §341.157 of this title (relating to Coordi-
nated Servicesfor Multiproblem Children and Youth). Thechair of the
juvenile board or a judicial member of the juvenile board designated

by the chair shall serve as representative to the interagency dispute
resolution process described in the memorandum of understanding.

§341.3. Fiscal Responsibilities.
(a) Fiscal Policies. Thejuvenileboard shall develop and main-

tain fiscal policies and procedures. These policies shall include at a
minimum thefollowing subjects: salary provisions, employeebenefits,
travel and reimbursement procedures, collection of probation fees and
restitution funds, authorized signatures for disbursements, petty cash
and bonding.

(b) Fiscal Officer. The juvenile board shall assign accounting
responsibility for fiscal affairs to an appropriate county or district fis-
cal officer. The fiscal officer shall not be an employee of the juvenile
probation department.

§341.4. Policy and Procedures.
(a) Personnel Policies. The juvenile board shall adopt written

personnel policies. These personnel policies shall include but not be
limited to:

(1) a salary scale for all juvenileprobation department per-
sonnel. Juvenileprobationdepartment personnel shall receiveall appli-
cable benefits and allowances paid to county employees. Salary scale
levels shall be reasonable and comparable with prevailing salaries in
the public and private sectors for similar occupations, educational and
professional requirements;

(2) an annual employee appraisal; and

(3) an employee grievance procedure.

(b) Department Policies and Procedures. The juvenile board
shall adopt written department policiesand procedures. Thesepolicies
shall include but not be limited to:

(1) intake and preliminary investigation;

(2) detention;

(3) transportation including the use of mechanical restraint
devices during transportation;

(4) deferred prosecution. The deferred prosecution policy
shall at a minimum include the following policies;

(A) The maximum supervision fee for deferred prose-
cution cases is $15.00 per month.

(B) Themonthly feeshall bedeterminedafter obtaining
a financial statement from the parent or guardian. The fee schedule
shall be based on total parent/guardian income.

(C) The Chief Administrative Officer, or the Chief Ad-
ministrativeOfficer’sdesigneeshall approvein writing thefeeassessed
for each child including any waiver of deferred prosecution fees.

(D) A deferred prosecution fee shall not be imposed if
the juvenile court doesnot adopt a fee schedule and rules for waiver of
the deferred prosecution fee.

(5) pre-disposition reports and social history;

(6) court procedures;

(7) sex offender registration;

(8) progressive sanctions;

(9) probation supervision;

(10) restitution;

(11) community service restitution;

(12) courtesy supervision;
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(13) probation modification/revocation;

(14) residential placements

(15) TYC commitments and transportation;

(16) discharge procedures, exit plans and sealing informa-
tion;

(17) Interstate Compact;

(18) Juvenile Justice Information System;

(19) Volunteers and Interns. If a juvenileprobation depart-
ment has or develops a volunteer or internship program, the juvenile
board at aminimum shall adopt thefollowing polices for the volunteer
program:

(A) adescription of theauthority, responsibility and ac-
countability of volunteers who work with the department;

(B) screening including performing a criminal history
all state and federal databases;

(C) selection and termination criteria;

(D) orientation and training requirements;

(E) a requirement that volunteers meet minimum pro-
fessional requirements; and

(F) a provision for a volunteer sign in log; and

(20) Mechanical Restraints Devices used for behavior in-
tervention in Juvenile Justice Programs. The mechanical restraint de-
vices policy shall at a minimum include the following policies:

(A) Mechanical restraints may only be used by a law
enforcement officer, certified juvenile probation officer, certified de-
tention officer, or certified correctional officer.

(B) Mechanical restraint devices shall not be used for
punishment, discipline, or intimidation.

(C) The use of mechanical restraint devices shall be
fully documented.

(D) Useof amechanical restraint device shall betermi-
nated as soon asthe youth’s behavior indicates that threat of imminent
self-injury or injury to others are absent.

§341.5. Facilities and Support Services.

(a) Minimum facilities. Adequate office space shall be pro-
vided for all juvenile probation personnel. There shall be a private of-
ficeor aplacefor interviewing andcounseling clients. Eachofficeshall
haveadequate lighting, air conditioning, heating, telephones, furniture,
equipment, and square footageto provide services. Thelocation of the
juvenile probation facility and other field offices shall be reasonably
accessible to children, families, and the general community.

(b) Minimum Support Services. Juvenile probation officers
shall have adequatesupport servicesand staff in order to carry out their
duties and responsibilities.

§341.6. Waiver to Standards.

(a) Who May Request. Unlessexpressly prohibited by another
standard, the juvenile board, or chief administrative officer may make
an application for waiver of any standard or standards adopted by the
Commission. If the chief administrative officer makes a request for
waiver, the chief administrative officer shall in writing notify the juve-
nileboard of therequest simultaneouswith therequest’ssubmission to
the Commission.

(b) Contents of Request. The written request for waiver shall:

(1) explain why said standard or standards cannot be com-
plied with immediately;

(2) explain the impact thewaiver if granted, would haveon
other standards; and

(3) provide a plan to ensure compliance within a period
not to exceed one year including where applicable how the health and
safety of juveniles would be maintained during the duration of the
waiver.

(c) Length of Waiver. Waivers granted by Commission staff
under this section shall not exceed one year. The juvenile board may
request one subsequent waiver.

(d) Review of Request. In the event a request for waiver is
denied, the juvenile board, or chief administrative officer may request
a review by the Commission. The review of the waiver request shall
occur at the next regularly scheduled Commission meeting.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 2, 2000.

TRD-200005406
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER C. CHIEF ADMINISTRATIVE
OFFICER RESPONSIBILITIES
37 TAC §§341.13-341.17

The new sections are proposed under §141.042 of the Texas
Human Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by the new sections.

§341.13. Administrative Manual.
(a) Thechief administrative officer shall maintain an adminis-

trative manual for the juvenile probation department. The administra-
tive manual shall include:

(1) the policies, procedures, and regulationsof the juvenile
probation department as adopted by the juvenile board; and

(2) a current organizational chart depicting structure, lines
of authority, and responsibility.

(b) The chief administrative officer shall ensure that all em-
ployees are provided with a copy of or access to the administrative
manual, update the manual on an annual basis and enforce all policies
in the manual.

§341.14. Identification.
The chief administrative officer shall furnish each juvenile probation
officer with proper official identification.

§341.15. Supervision.
The chief administrative officer shall ensure that all juveniles given
court ordered probation or deferred prosecution are supervised by a
certified juvenile probation officer.
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§341.16. Treatment and Safety.

(a) Serious Incidents. The chief administrative officer shall
report the death, attempted suicide, and any serious injury that requires
medical treatment by aphysician or physician’s assistant that occurs in
a juvenile justice program or juvenile probation department within 24
hours of discovering the incident.

(b) Child Abuse and Neglect. The chief administrative officer
shall ensure that any allegation of abuse or neglect occurring in a ju-
venile justice program or juvenile probation department is reported to
the Commission within 24 hoursof having cause to believe achild has
been abused or neglected. The chief administrative officer shall also
ensure that a report is made to local law enforcement in accordance
with Texas Family Code Chapter 261.

(1) Internal Investigation. The chief administrative officer
shall maintain written policy and procedurerequiring an internal inves-
tigation of all allegations of child abuseor neglect in the department or
any juvenile justice program.

(A) The policy shall require:

(i) all staff members to fully cooperate with any in-
vestigation of alleged child abuse or neglect in the department or pro-
gram;

(ii) any person alleged to be a perpetrator of child
abuseor neglect beput on administrative leave or reassigned to a posi-
tion having no contact with children in thedepartment or program until
the conclusion of the internal investigation;

(iii) the alleged perpetrator have no contact with the
alleged victim(s) pending the conclusionsof the internal investigation.

(B) At the conclusion of the internal investigation of
child abuse or neglect, the chief administrative officer shall take ap-
propriate measures to provide for the safety of children.

(C) Thechief administrative officer shall submit acopy
of theinternal investigationto TJPCwithin two working daysfollowing
the completion of the internal investigation.

(2) Treatment and Safety. The chief administrative officer
shall ensure that juveniles under supervision of the juvenile probation
department or participating in a juvenile justice program shall not be
subjected to abuse or neglect as defined in Chapter 261, Texas Family
Code.

§341.17. Participation in Community Resource Coordination
Groups.

Thechief administrativeofficer or thechief administrativeofficer’sde-
signeeshall serveastheliaison tothecommunity resourcecoordination
group in accordance with the memorandum of understanding relating
to coordinated servicesfor multiproblem youth adopted in §341.157 of
this title.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 2, 2000.

TRD-200005407
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦

SUBCHAPTER D. FISCAL OFFICER
RESPONSIBILITIES
37 TAC §§341.24-341.31

The new sections are proposed under §141.042 of the Texas
Human Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by the new sections.

§341.24. Accounting.

The fiscal officer shall conduct the business affairs of the department
utilizing generally accepted accounting principles and best business
practices.

§341.25. Interest on State Funds.

The fiscal officer shall ensure that state funds are held in an interest
bearing account that provides for necessary protection of principle. In-
terest earningson state funds shall beaccounted for separately and ex-
pended for the sole benefit of the juvenile probation department.

§341.26. Purchasing.

Thefiscal officer shall ensurethat purchasesmadefor the juvenilepro-
bation department are made in accordance with county procurement
procedures. The fiscal officer shall ensure that written contracts are
executed with any public and private service provider where services
are purchased in whole or in part with any funds received from the
Commission.

§341.27. Expenditure of State Funds.

The fiscal officer shall ensure that all program activities and expen-
ditures of state funds are consistent with the purposes outlined in the
budget documentsof all applicable financial agreementswith theCom-
mission.

§341.28. Internal Controls.

The fiscal officer shall establish and maintain the internal controls for
the juvenile probation department. The fiscal officer shall ensure that
all employees with access to monies are bonded.

§341.29. Financial Reporting.

The fiscal officer is responsible for completion and submission of the
following in accordance with Commission guidelines:

(1) quarterly expenditure reports for grant funds received
from the Commission;

(2) annual certification of local expenditure reports;

(3) annual independent financial compliance audit of all
funds received from the Commission; and

(4) other financial reportsasrequested by theCommission.

§341.30. Refunds to the Commission.

(a) The fiscal officer shall ensure that TJPC is reimbursed im-
mediately for each dollar of unallowable costs if unallowable expendi-
tures are discovered by any means.

(b) Unspent grant fundsat theend of each contract periodshall
be returned to the Commission.

§341.31. Records Retention.

The fiscal officer shall ensure that financial records are retained and
made available for inspection by the Commission for a minimum of
three years after the end of the applicable contract period.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 2, 2000.

TRD-200005408
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER E. EMPLOYMENT OF
JUVENILE PROBATION OFFICERS
37 TAC §§341.38-341.41

The new sections are proposed under §141.042 of the Texas
Human Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by the new sections.

§341.38. Qualifications for Employment.
(a) Certified juvenile probation officer qualifications for

employment shall adhere to the Texas Human Resources Code
§141.061(a) and any additional standards promulgated by the Com-
mission.

(b) One Year of Graduate Study Defined. The phrase
"one year of graduate study," in Texas Human Resources Code
§141.061(a)(3)(A), is interpreted to mean at least 24 post-graduate
credit hoursearned in abehavioral sciencefield with certification from
the school of enrollment attesting that the student has an acceptable
scholastic standing. The fields of graduate study presently approved
by the Commission are: criminology; corrections, counseling, law,
social work, psychology, sociology, cultural anthropology, business
management, public administration, and education.

(c) Internships. Internships may be considered as experience,
wheretheduties performed wererelated to thefield of juvenile justice.

§341.39. Exemption from Qualifications.
(a) Thejuvenileboard, or chief administrativeofficer shall ap-

ply to the Commission for exemption of the requirements of one year
of experience or graduate study prior to the employment of any indi-
vidual who ishired for theposition of juvenile probation officer. If the
chief administrative officer makes a request for exemption under this
section, the chief administrative officer shall in writing notify the juve-
nileboard of therequest simultaneouswith therequest’ssubmission to
the Commission.

(b) Theexemption application shall document that reasonable
efforts were made to employ a probation officer with one year of ex-
perience or graduate study and state why, in their opinion, the efforts
were unsuccessful.

§341.40. Criminal Records Check.
Prior to employing a person as a certified juvenile probation officer,
the chief administrative officer shall conduct a criminal history check
of all state and federal databases.

§341.41. Disqualification from Employment.
(a) A person who has been convicted of or placed on deferred

adjudication for a felony offense under the laws of this State, another

State, or the United States is not eligible for employment as a juvenile
probation officer. A request for waiver under §341.6 of this title may
not be requested for this section unless the person received a pardon
based upon proof of innocence.

(b) This subchapter applies to all individuals hired on or after
the effective date of this subchapter.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 2, 2000.

TRD-200005409
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER F. CERTIFICATION OF
JUVENILE PROBATION OFFICERS
37 TAC §§341.48-341.51

The new sections are proposed under §141.042 of the Texas
Human Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by the new sections.

§341.48. Persons Who Must be Certified.

Thechief administrativeofficer of ajuvenileprobation department, and
any person hired as a juvenile probation officer, or as a supervisor to
juvenile probation officersshall obtain and maintain an active juvenile
probation officer certification from the Commission.

§341.49. Certification.

(a) Eligibility. A person, including thechief administrativeof-
ficer, iseligiblefor certificationasajuvenileprobation officer whenthe
person:

(1) meetstheeligibility requirementsunder §341.38 of this
title;

(2) has completed 40 hours of certification training in ac-
cordance with §341.60 of this title; and

(3) has not been convicted or placed on deferred adjudi-
cation for a felony against the laws of this state, another state, or the
United States. A request for waiver under §341.6 of this title may not
be requested for this requirement unless the person received a pardon
based upon proof of innocence.

(b) Certification Procedures.

(1) JuvenileProbationOfficersand Supervisorsof Juvenile
Probation Officers. Thechief administrativeofficer or thechief admin-
istrativeofficer’sdesigneeshall submit acertification application to the
Commission for all juvenileprobation officersand supervisorsof juve-
nile probation officers. The certification application shall include ver-
ification that acriminal history check of all state and federal databases
was conducted within the 60 days prior to submitting the certification
application. A copy of the criminal history check shall be retained in
the juvenile probation department’ s records.
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(2) Chief Administrative Officers. The chairman of the ju-
venileboard shall submit thechief administrativeofficer’scertification
application to the Commission. The certification application shall in-
clude verification that a criminal history check of all state and federal
databases was conducted within the 60 days prior to submitting the
certification application. A copy of the criminal history check shall be
retained in the juvenile probation department’ s records.

(c) Length of Certification. A certification is valid for two
years from the date of issue.

(d) Reinstatement of Certification after Suspension. An indi-
vidual whose certification has been suspended under §341.88(d)(2) of
this titlemay apply for certification oncethesuspension period has ex-
pired and the individual meets the certification eligibility requirements
listed under subsection (a) of this section.

§341.50. Recertification.

(a) Eligibility. A certified juvenileprobation officer, including
a supervisor of juvenile probation officers and the chief administrative
officer, is eligible for recertification if the officer:

(1) has not been convicted or placed on deferred adjudi-
cation for a felony offense against the laws of this state, the laws of
another state or the laws of the United States; and

(2) has within the past two years completed 80 hours of
recertification training in accordance with §341.61 of this title.

(3) If the person applying for re-certification is the chief
administrative officer, 20 hours of the required recertification training
shall be in management and supervisory skills

(b) Recertification Procedures.

(1) Submission. The chief administrative officer or the
chief administrative officer’ s designee shall submit a recertification
application to the Commission for all certified juvenile probation offi-
cersand supervisorsof juvenileprobation officers. Thejuvenileboard,
or the juvenile board’s designee shall submit the chief administrative
officer’s recertification application.

(2) Timeline for Submission. Unless a request for exten-
sion has been made under paragraph (4) of this subsection, the recer-
tification application shall not be sent more than 30 days before or 60
days after the certification expiration date.

(3) Verification of Criminal History. All recertification ap-
plications shall include verification that a criminal history check of all
state and federal databases was conducted within the 60 days prior to
submitting thecertification application. A copy of thecriminal history
check shall be retained in the juvenile probation department’s records.

(4) Extension.

(A) Requests for Extension. The juvenile board, the
chief administrative officer or either’ s designee may request an exten-
sion of time to allow a certified juvenile probation officer additional
time to meet the recertification eligibility requirements listed in sub-
section (a) of this section or for the submission of recertification ap-
plications listed in paragraph (2) of this subsection. The request shall
include an explanation showing cause while an extension is needed.

(B) Grants of Extension. Commission staff may grant
an extension for a period not to exceed 90 days from the date the cer-
tification expired.

(C) Failure to complete the training or submission re-
quirementswithin theextension period shall result in theCommission’s
denial of the recertification application.

(c) Length of Recertification. A recertification isvalid for two
years from the date of issue.

§341.51. Transfer of Certification.

(a) Notification Upon Resignation or Termination.

(1) The chief administrative officer, the juvenile board or
either’ s designee shall notify the Commission within seven working
days after a certified juvenile probation officer, including the chief ad-
ministrative officer, resigns or is terminated from employment.

(2) The chief administrative officer, the juvenile board or
either’ s designee shall require surrender of any county identification
and the TJPC certification card upon the resignation or termination of
any certified juvenileprobation officer, including the chief administra-
tive officer

(b) Inactive Certifications. Upon receipt of notice under sub-
section (a) of thissection, the Commission shall place theprobation or
chief administrative officer’s certification on inactive status. A person
may not perform the duties of a juvenile probation officer, including
those duties listed under §341.68 of this title, while on inactive status.

(c) Transfer of Certification. When a person with an inactive
certification obtains employment as a juvenile probation officer, or a
chief administrative officer, the juvenile board, the chief administra-
tive officer or either’s designee may request a transfer of certification
to active status. The request for certification transfer shall be in writ-
ing and shall include a verification that a criminal history check of all
state and federal databases was conducted within the 60 days prior to
submitting the transfer request. A copy of the criminal history check
shall be retained in the juvenile probation department’s records.

(d) Expiration of Certification while on Inactive Status. If a
juvenile probation officer’ s or chief administrative officer’ s certifica-
tion expires while on inactive status, the officer will not be eligible for
transfer of certification until the officer meets the eligibility require-
ments listed under §341.50(a) of this title.

(e) Transfer of Training Records. The chief administrative
officer shall forward a certified juvenile probation officer’ s training
records, upon a request from the chief administrative officer in the
county wherethecertified juvenileprobation officer’scertification was
transferred.

(f) Except for §341.50(a)(3) of this title this Section applies to
all certification and re-certifications received on or after the effective
date of this Section. Any felony conviction or deferred prosecution
occurring before the effective date of this section will not disqualify
a juvenile probation officer from receiving a recertification under this
section. Section 341.50(a)(3) of this title does not become effective
until January 1, 2002.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 2, 2000.

TRD-200005410
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
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SUBCHAPTER G. TRAINING OF JUVENILE
PROBATION OFFICERS
37 TAC §§341.58-341.61

The new sections are proposed under §141.042 of the Texas
Human Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by the new sections.

§341.58. Training Hours.
All training intended to count toward certification and recertification
requirements shall be approved by Commission staff. TJPC reserves
the right to refuse to grant approval for training hours that do not com-
ply with theguidelinesunder thissubchapter. No morethan 40 training
hours in onetopic may count toward certification or recertification. No
morethan 15 hoursof video training may count toward certification re-
quirements. No morethan 30 hoursof video training may count toward
recertification requirements.

§341.59. Training Hours for Trainers.
An individual who provides approved juvenile probation officer train-
ing under §341.58 of this title is eligible to claim training credit for
each hour of course development. A trainer may only claim course de-
velopment one timeper coursetopic. No more than a total of 20 hours
of course development may be credited toward certification or recerti-
fication requirements under §341.49 and §341.50 of this title. It is not
a requirement under this section that the individual claiming training
hours be employed by a juvenile probation department as a trainer.

§341.60. Certification Training.
A person filling an application for certification as a juvenile probation
officer, a supervisor of juvenile probation officers, or a chief adminis-
trative officer shall have completed 40 hours of certification training.
Certification Training shall include but not be limited to the following
subjects:

(1) role of the juvenile probation officer;

(2) case planning and management;

(3) officer safety;

(4) transportation;

(5) juvenile law;

(6) courtroom proceedings and presentation;

(7) law enforcement processing;

(8) local programs and services including access proce-
dures; and

(9) interagency collaborations and memoranda of under-
standing.

§341.61. Recertification Training.
(a) Juvenile Probation Officers and Supervisors of Juvenile

Probation Officers. A certified juvenile probation office or supervisor
of juvenile probation officers, shall receive 80 hours of recertification
training every two years.

(b) Chief Administrative Officersshall receive 80 hours of re-
certification training every two years. Twenty of the 80 recertification
hours for shall be in management and supervisory skills.

(c) Natureof Training. Recertification training shall berelated
to job responsibilitiesor thefield of juvenilejustice. A three-hour grad-
uate course in any approved field of study listed in §341.38(b) of this
title shall count as 40 hours of recertification training.

(d) Thissection appliestoall training hoursaccrued onor after
the effective date of this section.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 2, 2000.

TRD-200005411
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER H. DUTIES OF CERTIFIED
JUVENILE PROBATION OFFICERS
37 TAC §341.68

The new section is proposed under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by the new section.

§341.68. Duties of Certified Juvenile Probation Officers.

In addition to any duties, responsibilities or powers granted by Title
III of the Texas Family Code, the following duties and responsibilities
shall be performed by only certified juvenile probation officers:

(1) representation of the juvenile probation department in
all formal court proceedings;

(2) preparation of written social history reports;

(3) acting as the primary supervising officer for all court
ordered or deferred prosecution case;

(4) writing and administering case plans in accordance
with the Commission’s Case Management Standards; and

(5) completing an assessment instrument required to be
completed by law or Commission standards

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 2, 2000.

TRD-200005412
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER I. JUVENILE PROBATION
OFFICER CODE OF ETHICS
37 TAC §341.75
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The new section is proposed under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by the new section.

§341.75. Code of Ethics.

The people of Texas expect of juvenile probation officers, supervisors
of juvenile probation officers, and chief administrative officers unfail-
ing honesty, respect for the dignity and individuality of human beings,
and a commitment to professional and compassionate service. To this
end the Commission subscribes to the following principles.

(1) Juvenile Probation Officers shall endeavor to:

(A) respect theauthority and follow thedirectivesof the
court, recognizing at all times that they are an extension of the court;

(B) respect and protect the civil and legal rights of all
children and their parents;

(C) serveeach casewith concern for thechild’swelfare
and with no purpose of personal gain;

(D) encourage relationships with colleagues of such
character to promote mutual respect within the profession and
improvement of its quality of service;

(E) respect thesignificanceof all elementsof thejustice
and human services systems and cultivate a professional cooperation
with each segment;

(F) respect and consider the right of the public to be
safeguarded from juvenile delinquency;

(G) be diligent in their responsibility to record and
make available for review any and all case information which could
contribute to sound decisions affecting a client or the public safety;

(H) report without reservation any corrupt or unethical
behavior which could affect either achild or the integrity of thedepart-
ment;

(I) maintain the integrity of private information and not
seek personal databeyond that needed to perform their responsibilities,
nor reveal case information to anyone not having proper professional
use for such;

(J) not discriminate against any employee, prospective
employee, child, child careprovider, or parent on thebasisof age, race,
sex, creed, disability, or national origin;

(K) respect, serveand empathizewith thevictimsof law
violations allegedly committed by children;

(L) abide by all federal, state, and local laws and Com-
mission standards.

(2) Juvenile Probation Officers shall not:

(A) use official position to secure privileges or advan-
tages; make statements critical of colleagues or their departments un-
less these are verifiable and constructive in purpose;

(B) permit personal interest to impair in the least degree
the objectivity which is to be maintained in their official capacity;

(C) use their official position to promote any partisan
political purpose;

(D) accept any gift or favor of anatureto imply an obli-
gation that is inconsistent with the free and objective exercise of pro-
fessional responsibilities;

(E) make appointments, promotions or dismissals in
furtherance of partisan political interests; and

(F) maintain an inappropriate relationship with juve-
niles assigned to their caseload or supervised by the juvenileprobation
department. An inappropriate relationship can include but is not
limited to: bribery, solicitation or acceptance of gifts, favors, or
services from juveniles or their families, and the appearance of an
inappropriate relationship.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 2, 2000.

TRD-200005413
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER J. ENFORCEMENT
PROCEDURES--CODE OF ETHICS
37 TAC §§341.82-341.91

The new sections are proposed under §141.042 of the Texas
Human Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by the new sections.

§341.82. Request for Disciplinary Hearing.

Unless the standards in Subchapter K relating to mandatory revocation
apply, the chief administrative officer or juvenile board may forward a
copy of an internal investigation based on a code of ethics violation to
the Commission. Theinternal investigation shall serve asa request for
a disciplinary hearing.

§341.83. Notifications Made to Commission.

In the event the Commission or Commission staff receive notice from
an individual or entity other than the chief administrative officer or ju-
venile board that a certified juvenile probation officer, or the chief ad-
ministrative officer has violated the code of ethics, Commission staff
shall notify the chief administrative officer or the local juvenile board.
Upon receipt of notification from the Commission, the chief adminis-
trative officer, or the juvenile board may conduct an internal investiga-
tion and may make a request for a disciplinary hearing in accordance
with §341.82 of this title.

§341.84. Effect of Request for Disciplinary Hearing .

WhentheCommissionreceivesarequest for disciplinary hearingunder
§341.82 of this title, the Commission shall give the officer alleged to
have committed an ethics violation written notice and an opportunity
for a hearing conducted by the Commission in accordance with the
procedures set out below.

§341.85. Procedure for Hearings.

Hearings under this section shall be conducted pursuant to the Admin-
istrative Procedure Act, Texas Government Code Annotated, Chapter
2001. The Commission shall have the power to take depositions, ad-
minister oaths or affirmations, examine witnesses, receive evidence,
and conduct hearings and issue subpoenas or summons.
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§341.86. Notice.
(a) TheCommission shall providea minimum of ten daysno-

tice to the certified juvenile probation officer or chief administrative
officer subject to a disciplinary hearing. Notice shall be sent by certi-
fied mail return receipt requested.

(b) The notice shall include:

(1) astatement of thetime, place, andnatureof thehearing;

(2) a statement of the legal authority and jurisdiction under
which the hearing is to be held;

(3) a reference to theparticular sectionsof thestatutesand
rules involved; and

(4) a short plain statement of the matters asserted.

§341.87. Right to Counsel.
A juvenile probation officer and chief administrative officers are enti-
tled to the assistance of counsel during the hearing. The officer may
expressly waive the right to the assistance of counsel. The officer may
also berepresented by a designated person. Written noticeat least five
days in advance of the hearing shall be given by each party intending
to be represented, including the name of the representative. Failure to
give such notice may result in postponement of the hearing.

§341.88. Conduct of Disciplinary Hearing.
(a) The juvenile probation officer, chief administrative officer

or his/her representative, shall begiven theopportunity to show compli-
ance with the code of ethics and all requirements of the law, including
Commission standards.

(b) The hearing shall be conducted in executive session with
only the members of the Commission, Commission staff, the officer,
thechief administrativeofficer, their representativesandsuchwitnesses
as may be called in attendance, unless the officer requests that it be
open. Witnessesmay beexcluded from the hearing until is it their turn
to present evidence.

(c) Theconduct of thehearing shall beunder theCommission
chairman’s control, and in general, shall be conducted in accordance
with the following steps:

(1) Thehearing shall begin with thepresentation of investi-
gatory findingsby thedesignated Commission staff, supported by such
proof as is deemed necessary.

(2) The officer may cross-examine any witnesses for the
Commission;

(3) The officer may then present such testimonial or docu-
mentary proof as desired in rebuttal or in support of the contention that
the code of ethics has not bee violated;

(4) The designated Commission staff may cross-examine
any witnessesfor theofficer and offer rebuttal testimony of theofficer’s
witnesses;

(5) Each party may make closing arguments;

(6) Thehearing shall berecorded and transcribed by means
including but not limited to a stenographic record of the proceedings.

(d) Ruling by the Commission. The Commission may con-
sider only such evidence as is presented at thehearing, if the Commis-
sion determines that the evidence presented is insufficient, the Com-
mission may ask for additional information from the officer or chief
administrative officer, or Commission staff and may ask questions on
their own motion. After all the evidence has been presented, the Com-
mission must determine whether the allegation against the officer is

supported by substantial evidence. Based on the Commission’s ruling
the Commission may assign one of the following dispositions:

(1) Reprimand. The Commission may issue a written rep-
rimand of the juvenileprobation officer or chief administrative officer.

(2) Suspension. The Commission may suspend the certifi-
cationof ajuvenileprobation officer for aspecified period not toexceed
24 months.

(3) Revocation. TheCommission may permanently revoke
thecertification of thejuvenileprobation officer or chief administrative
officer.

(e) Notice of Disposition. TheCommission shall notify an in-
dividual whose conduct was the subject of a disciplinary hearing. The
Commission may notify theindividual either in person or in by certified
mail return receipt requested. The notice of disposition shall include:

(1) which acts or omissions by the officer, if any violated
the code of ethics;

(2) a statement of the evidence relied upon;

(3) a statement of which section or sections of the code of
ethics, if any, were violated by the acts or omissions of the officer;

(4) the commission’s dispositional ruling concerning the
officer’s certification; and

(5) the officer’ s right to rehearing and appeal.

§341.89. Motion for Rehearing.

An individual wishing to appeal the Commission’s ruling may file a
motion for rehearing with the Commission no later than the 20th day
after receiving notice of the revocation. The Commission shall rule on
the Motion for Rehearing no later than the45th day after receiving the
motion.

§341.90. Judicial Review.

A person whose certification has been revoked and whose motion for
rehearing has been denied by the Commission is entitled to judicial
review of the Commission’s Action.

§341.91. Record.

TheCommission shall createarecord for each hearing conducted. The
record shall include:

(1) the request for disciplinary hearing received under
§341.82 of this title;

(2) the transcript of the hearing, which may take the form
of the minutes of the Commission meeting;

(3) any documentary proof submitted during the hearing;

(4) all staff memoranda and documentation submitted to
the Commission in making its decision;

(5) a copy of the final order issued by the Commission;

(6) any motions for rehearing;

(7) the Commission’s ruling on any motions for rehearing.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 2, 2000.

TRD-200005414
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Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER K. CERTIFICATION
REVOCATION
37 TAC §§341.98-341.106

The new sections are proposed under §141.042 of the Texas
Human Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by the new sections.

§341.98. Duty to Notify.

(a) The chief administrative officer, the juvenile board or ei-
ther’ s designee shall in writing request a certification revocation from
the Commission within 10 working days after obtaining notice that a
certified juvenile probation officer, or chief administrative officer has
been convicted or given deferred adjudication for any felony based on
the laws of thisstate, the laws of another state or the lawsof theUnited
States. Noticeprovided under thissection constitutesarequest for cer-
tification revocation.

(b) A request for waiver under §341.6 of this title may not be
requested for thissection unless thecertified juvenileprobation officer,
or chief administrative officer received a pardon based upon proof of
innocence.

(c) Notifications Made to Commission. In the event the Com-
mission, or Commission staff receive notice from an individual or en-
tity other than the Chief administrative officer, juvenile board or their
respective designeesthat a certified juvenileprobation officer, or chief
administrative officer has been convicted or given deferred adjudica-
tion for any felony based on the laws of this state, the laws of another
state, or the laws of the United States, Commission staff shall notify
the Chief administrative officer or the juvenile board. Upon receiving
noticefrom Commission staff theChief administrative officer, or juve-
nile board shall request for certification revocation in accordance with
subsection (a) of this section.

§341.99. Effect of Notification.

Upon receipt of request for certification revocation under §341.92 of
this title, the Commission shall conduct a hearing for certification re-
vocation at the next regularly scheduled board meeting.

§341.100. Procedure for Certification Revocation Hearings.

Hearings for revocation under this section shall beconducted pursuant
to the Administrative Procedure Act, Texas Government Code Anno-
tated, Chapter 2001. The Commission shall have thepower to take de-
positions, administer oaths or affirmations, examine witnesses, receive
evidence, and conduct hearings and issue subpoenas or summons.

§341.101. Notice.

(a) TheCommission shall providea minimum of ten daysno-
tice to the certified juvenile probation officer or chief administrative
officer subject to arevocation hearing. Noticeshall besent by certified
mail return receipt requested.

(b) The notice shall include:

(1) astatement of thetime, place, andnatureof thehearing;

(2) a statement of the legal authority and jurisdiction under
which the hearing is to be held;

(3) a reference to theparticular sections of thestatutesand
rules involved; and

(4) a short plain statement of the matters asserted.

§341.102. Right to Counsel.
A juvenileprobation officer and chief administrativeofficer areentitled
to the assistance of counsel during the revocation hearing. The officer
may expressly waive the right to the assistance of counsel. The officer
may also berepresented by adesignated person. Written noticeat least
five days in advance of the hearing shall be given by each party intend-
ing to be represented, including the name of the representative. Failure
to give such notice may result in postponement of the hearing.

§341.103. Conduct of Revocation Hearing.
(a) The juvenile probation officer, chief administrative officer

or his/her representative, shall begiven theopportunity to show compli-
ance with the code of ethics and all requirements of the law, including
Commission standards.

(b) The hearing shall be conducted in executive session with
only the members of the Commission, Commission staff, the officer,
thechief administrativeofficer, their representativesandsuchwitnesses
as may be called in attendance, unless the officer requests that it be
open. Witnessesmay beexcluded from the hearing until is it their turn
to present evidence.

(c) Theconduct of thehearing shall beunder theCommission
chairman’s control, and in general, shall be conducted in accordance
with the following steps:

(1) The hearing shall begin with the presentation of find-
ings by the designated Commission staff, supported by such proof as
is deemed necessary.

(2) The officer may cross-examine any witnesses for the
Commission;

(3) The officer may then present such testimonial or docu-
mentary proof asdesired in rebuttal or in support of the contention that
the officer has not been convicted or placed on deferred adjudication
for a felony, or has been pardoned based upon proof of innocence;

(4) The designated Commission staff may cross-examine
any witnesses for the officer and offer rebuttal to the testimony of the
officer’s witnesses;

(5) Each party may make closing arguments;

(6) Thehearing shall berecorded and transcribed by means
including but not limited to a stenographic record of the proceedings.

(d) Ruling by the Commission. The Commission may con-
sider only such evidenceas is presented at thehearing, if the Commis-
sion determines that the evidence presented is insufficient, the Com-
mission may ask for additional information from the officer or chief
administrative officer, or Commission staff and may ask questions on
their own motion. After all the evidence has been presented, the Com-
mission shall revoke the officer’s certification if substantial evidence
indicates the officer has been convicted or placed on deferred adjudi-
cation for afelony against this state, another state or theUnited States.

(e) Notice of Disposition. TheCommission shall notify an in-
dividual whose conduct was the subject of a revocation hearing of the
Commission’s ruling. The Commission may notify the individual ei-
ther in person or in by certified mail return receipt requested. The no-
tice of disposition shall include:

(1) the Commission’s dispositional ruling
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(2) a statement of the evidence relied upon;

(3) a statement of which section or sections of the code of
ethics, or other Commission standards, if any, wereviolated by theacts
or omissions of the officer; and

(4) the officer’ s right to rehearing and appeal.

§341.104. Motion for Rehearing.

An individual wishing to appeal theCommission’sdisposition may file
a motion for rehearing with the Commission no later than the20th day
after receiving notice of the revocation. The Commission shall rule on
the Motion for Rehearing no later than the45th day after receiving the
motion.

§341.105. Judicial Review.

An individual whose certification has been revoked and whose motion
for rehearing hasbeen denied by the Commission is entitled to judicial
review of the Commission’s Action.

§341.106. Record.

(a) The Commission staff shall create a record for each revo-
cation hearing conducted. The record shall include:

(1) the initial notification received under §341.98 of this
title;

(2) thetranscript of therevocation meeting which may take
the form of the minutes of the Commission meeting;

(3) any documentary proof submitted during the hearing;

(4) all staff memoranda and documentation submitted to
the Commission in making its decision;

(5) a copy of the final order issued by the Commission;

(6) any motions for rehearing; and

(7) the Commission’s ruling on any motions for rehearing.

(b) This section applies to all felony convictions and deferred
adjudications that occur on or after the effective date of this standard.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 2, 2000.

TRD-200005415
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER L. COMPLAINTS AGAINST
JUVENILE BOARDS
37 TAC §341.113, §341.114

The new sections are proposed under §141.042 of the Texas
Human Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by the new sections.

§341.113. Notice of Complaint Procedures.

The Commission staff shall prepare and distribute to each juvenile
board with which it contracts a sign describing the procedures for
filing a complaint against the juvenile board with the Commission.
The juvenile board shall post the sign in a public area of the juvenile
probation department and any facility operated by the juvenile board,
or operated by aprivateentity through contract with the juvenileboard.

§341.114. Complaint Process.

When Commission staff receive a written, signed complaint about a
juvenile board, the Commission staff shall review the circumstances
surrounding thecomplaint to determinewhether the juvenile board has
violated the rules or standards of the Commission.

(1) If the staff determines the complaint is about the juve-
nile services within the discretion of the juvenile board, the complaint
will be referred to the juvenile board. The complainant shall be noti-
fied of the referral in writing.

(2) If the staff determines the juvenile board has violated
the Commission’s rules or standards, it will inform the juvenile board
in writing and givethe juvenileboard an opportunity to comeinto com-
pliance. If, within 90 days of the date on which the juvenile board re-
ceived written noticeof thestaff determination, the juvenileboard does
not proposeitsownmeansof achieving compliancewhich isacceptable
to thestaff, thestaff will propose asolution to the board and attempt to
negotiate a mutually agreeable solution.

(3) If theCommission’sstaff and the juvenileboard cannot
reach an agreement, thestaff will givethe juvenileboard written notice
of its intent to refuse, reduce, or suspend state aid, under authority of
the TexasHuman Resources Code, §141.085. The juvenileboard shall
have 15 days after receipt of the notice to notify the executive director
how it will comply with the staff ’s solution, or that it appeals the staff
decision.

(4) The juvenile board’s appeal must be in writing, and
must statespecifically itsdifferencesof opinion with theCommission’s
staff concerning the facts in dispute and the solution necessary un-
der the standards or rules of the commission. The appeal must state
whether the juvenile board requests a hearing before the Commission.

(5) The Commission shall set the appeal on the agenda for
its next regularly scheduled meeting. If the juvenile board has re-
quested a hearing, the juvenile board and the commission’s staff may
appear and make oral presentations concerning the appeal. If the ju-
venile board does not request a hearing before the Commission, the
Commission will make its decision based upon the record.

(6) The complainant shall be notified in writing of the
progress of the investigation and resolution of the complaint at least
quarterly until the complaint is resolved, and shall be notified of the
resolution.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 2, 2000.

TRD-200005416
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 424-6710
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♦ ♦ ♦
SUBCHAPTER M. CASE MANAGEMENT
STANDARDS
37 TAC §§341.121-341.125

The new sections are proposed under §141.042 of the Texas
Human Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by the new sections.

§341.121. Definitions.
Thefollowing wordsor terms, when used in thissubchapter, shall have
the following meanings unless the context clearly indicates otherwise.

(1) Assessment--Assessment is the process by which rele-
vant and valid information is compiled in order to determine the juve-
nile’s needs, risk of offending, strengths, and weaknesses. The assess-
ment process is intended to assist the supervising juvenile probation
field officer in developing and implementing an effectivecaseplan, ap-
propriate level of supervision, and utilization of appropriate resources.

(2) Case Planning--Case planning involves the process of
determining thepost-adjudication needsof ajuvenile. Thisincludesall
appropriateand available assessment and intake information, SJS find-
ings, preliminary investigation information, family dynamics, school
history, and victim impact statements. A written caseplan outlinesser-
vices to be provided during the juvenile’s term of court ordered proba-
tion. Case planning also includes the reassessment, reevaluation, and
review of the juvenile’s risks, needs and initial case plan, in order to
makeany subsequent changesnecessary to best meet the juvenile’ssta-
tus and circumstances over time.

(3) Comprehensive Assessment Instrument (COM-
PASS)--An instrument developed by the Texas Juvenile Probation
Commission that assesses the juvenile’s needs in the areas of mental
health, education and family domains and the juvenile’s risk of
re-offending.

(4) Formal Intake Interview--The interview with the juve-
nilewhoisthesubject of thereferral andthejuvenile’sparent, guardian
or custodian wherein the intakeofficer or juvenileprobation officer de-
velops a dispositional recommendation for the juvenile’ s case. The
formal intake interview occurs subsequent to the formal referral.

(5) Formal Referral--A referral of ajuvenile to thejuvenile
court for conduct defined in Texas Family Code §51.03 that results in
a face to face interview between the juvenile and the authorized staff
of the juvenile probation department.

(6) Progressive Sanctions Assigned Level--The level of
sanctions actually assigned to a juvenile by the juvenile court that
corresponds with the progressive sanctions guidelines contained in
Chapter 59, Texas Family Code.

(7) Exit Plan--The exit plan is the written document devel-
oped for each juvenile that identifies the juvenile’s needs for post-su-
pervision reintegration and specifies the community resources avail-
able to meet those needs. The purpose of the exit plan is to facilitate
a continuum of community services to the juvenile and the juvenile’s
family after probation supervision ends.

(8) StrategiesinJuvenileSupervision(SJS)--A caseassess-
ment andcorrectional management processdesigned to provideastruc-
tured method for gathering and organizing information about the juve-
nileand translating that information into appropriatecasemanagement
strategies.

(9) Supervision--Supervision involves the case manage-
ment of a juvenile by the assigned juvenile probation supervising field
officer or designee through contacts (face to face, telephone, office,
home, collateral) with the juvenile, juvenile’ s family, and other case
planning participants.

(10) Title IV-E Standards--Standards promulgated by the
Texas Juvenile Probation Commission as detailed in Chapter 347 of
this title (relating to Title IV-E Federal Foster Care Program).

§341.122. Assessment.

(a) COMPASS. TJPC Comprehensive Assessment Instrument
(COMPASS), or an assessment tool approved by TJPC, shall be com-
pletedfor all juvenileswho receiveadisposition from thejuvenilecourt
or juvenile probation department. If the COMPASS (or a comparable
instrument approved by TJPC) hasbeen completed within theprevious
six months and contained in the juvenile’ scase record, the department
is not required to complete an additional assessment.

(1) Time of Assessment. The assessment instrument shall
be administered at the formal intake interview.

(2) Administration of Instrument. The instrument shall be
administered by a certified juvenileprobation officer that conducts the
formal intake interview.

(b) SJS. A Strategies in Juvenile Supervision (SJS) worksheet
may be completed for all juveniles on court ordered probation. The
SJS worksheet should be completed subsequent to the disposition of
the juvenile’ s case and shall be completed prior to the formulation of
the written case plan. The juvenile probation supervising field officer
should administer the SJS worksheet.

§341.123. Case Planning and Review.

(a) Case Plan. A written case plan shall be developed and im-
plemented for juveniles assigned to Progressive Sanctions levels two
through five. The written case plan shall be developed with all ap-
propriate and available parties present and participating including, but
not limited to, the juvenile; any parent, guardian, or custodian of the
child and the supervising juvenile probation field officer. A written
caseplan for each juvenile assigned to Progressive Sanctions level two
shall bedeveloped within thirty calendar daysof the juvenile’ sdisposi-
tion. Written caseplansfor juvenilesassigned to ProgressiveSanctions
levels threethrough five shall be developed within 60 calendar days of
the disposition. Theoriginal case plan shall be maintained in the juve-
nile’s case file. Copies of thewritten caseplan shall be provided to the
juvenile and the juvenile’ s parent, guardian, or custodian.

(b) Case Review. It is recommended that written case plans
bereviewed every 90 days after implementation of the initial caseplan
or at any time when significant changes take place in the juvenile’s
situation. The juvenile and at least one parent, guardian or custodian
shall be present for the case review. The written case plan shall be
revised to address any changes in risks and needs identified during the
review process. Upon acceptance a juvenile’s case from other county
for courtesy supervision, areview of the current written caseplan shall
be conducted by the receiving county in accordance with this section.
All original revised case plans shall be maintained in the juvenile’s
case file. Copies of the revised written case plan shall be provided
to the juvenile and the juvenile’s parent, guardian, or custodian. This
doesnot apply to Title IV-E cases, which shall comply with Title IV-E
standards. Thecasereview, with appropriatedocumentation in thecase
file, shall discuss and consider the following:

(1) Appropriatenessof thejuvenile’scurrent level of super-
vision and services;

(2) Extent of compliancewith the individualized caseplan;
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(3) Extent of compliance with the conditions of probation;

(4) Extent of progress made with the juvenile and family
toward solving or reducing the factors that necessitated the juvenile’s
placement on probation;

(5) A projection of a likely date by which the juvenilemay
be ready for court-ordered release from probation supervision; and

(6) Services accessed, offered or provided to the juvenile
and family to address risks and needs identified on the COMPASS or
equivalent assessment tool.

§341.124. Supervision.

The level of supervision provided to a juvenile by the probation de-
partment shall be defined by the results of the COMPASS (or other
approved assessment tool), SJS (where applicable), and the juvenile’s
written case plan. A minimum of one face to face contact per month
with the juvenile is mandatory unless otherwise noted in the case plan.

§341.125. Exit Plan.

An exit plan is to be provided following the successful completion of
a juvenile’ s probation period. A written exit plan shall be developed
prior to the juvenile’s scheduled release from probation. The written
exit plan shall beformulated by all involved and available parties. The
original exit plan shall be placed in the juvenile’s case file. Copies
of the exit plan shall be provided to the juvenile and the juvenile’s
parent, guardian, or custodian. Theexit plan shall includeacopy of the
notification given to the juveniles regarding sealing rights as required
by the Texas Family Code §58.003(i).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 2, 2000.

TRD-200005417
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER N. DATA COLLECTION
STANDARDS
DIVISION 1. CASEWORKER SYSTEMS
37 TAC §§341.132-341.137

The new sections are proposed under §141.042 of the Texas
Human Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by the new sections.

§341.132. Definitions.

Thefollowing wordsor terms, when used in thisdivision shall havethe
following meanings unless the context clearly indicates otherwise.

(1) CASEWORKER--A personal computer-based tracking
and case management system, developed and supported by the Texas
Juvenile Probation Commission (TJPC), that provides juvenile proba-
tion officersasystematic method to track and managejuvenileoffender
caseloads.

(2) Data Coordinator--A person employed by a juvenile
probation department who is designated by the juvenile board to serve
and function as the primary contact with TJPC on all matters relating
to data collection and reporting.

(3) TJPC Monthly Folder Extract--An automated process
to extract and submit modified case records from the department’s
CASEWORKER system to TJPC. The extract created by CASE-
WORKER follows in accordance with theElectronic Data Interchange
Specifications.

(4) Comprehensive Folder Edit--A report generated in
CASEWORKER that performs an extensive edit of the folder infor-
mation. This report identifies incorrectly entered data, unrecoverable
files, and questionable data that impact theaccuracy of thereports and
programs.

(5) Annual ResourceSurvey--A manual report designed to
gather supplemental datainrelation to juvenileactivity and theservices
and/or programsthat areavailablewithin thedepartment or community.
This report also captures each department’s staff size, salary range and
caseload.

(6) Electronic Data Interchange Specifications--document
developed by TJPCoutliningthedatafieldsandfilestructuresthat each
department isrequired to follow in submitting theTJPC monthly folder
extract. The Electronic Data Interchange Specifications are published
in Subchapter O, §341.150 of this title.

§341.133. Data Coordinator.

(a) Designation. Each juvenile board shall designate an em-
ployee of the juvenile probation department to serve as data coordina-
tor to function astheprimary contact with TJPC on all mattersrelating
to data collection, reporting and the CASEWORKER system. If the
designation of the data coordinator is changed by the juvenile board,
TJPC shall be notified in writing within ten working days.

(b) Training Requirements. The data coordinator shall have
a thorough understanding of TJPC reporting requirements and shall
be trained on CASEWORKER by TJPC. Within 90 days from date of
a new designation as data coordinator, the new data coordinator shall
attend CASEWORKER training provided by TJPC.

(c) Duties. The data coordinator is responsible for ensuring
that all data submitted to TJPC by the local juvenile probation depart-
ment is accurate, timely, and consistent with TJPC reporting require-
ments. Thedatacoordinator shall ensurethat theTJPC Monthly Folder
Extract is received on or by the applicable due date.

§341.134. TJPC Monthly Folder Extract.

TheTJPCMonthly Folder Extract shall besent toTJPCviatheInternet.
The extract is due to TJPC on the tenth day of each month following
the reporting period (example: extract of February data is dueto TJPC
on March 10).

§341.135. Other Reports.

(a) Annual Resource Survey. All juvenile probation depart-
ments are required to complete the Annual Resource Survey. The re-
port must be completed in the format provided by TJPC and shall be
submitted by January 31 of the following year for which the resource
survey pertains.

(b) Special Requests. Information from juvenileprobation de-
partments is periodically requested by TJPC. Departments shall com-
ply with these requests, whether on paper or electronically by e-mail
or the Internet, in the format specified by TJPC.

§341.136. Accuracy of Data.
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(a) Required Fields. The probation department shall fil l in all
applicabledatafieldsfor each referral in their CASEWORKER system
to minimize missing information.

(b) Comprehensive Folder Edit. Probation departments shall
run the Comprehensive Folder Edit on a monthly basis.

(c) Errors. Errorsdetected by the Comprehensive Folder Edit,
the annual TJPC monitoring visit, or the TJPC Research and Planning
Division upon analysis shall be corrected prior to the next submission
of the TJPC Monthly Folder Extract.

§341.137. Security of Data.
(a) Passwords. Passwords shall be assigned by the CASE-

WORKER administrator or management information systems admin-
istrator for each individual user and should not be shared by employ-
ees or other persons. Each department shall have a limited number of
employees that are authorized to delete information contained within
CASEWORKER. Accessto thedepartment’ sCASEWORKER system
shall be removed concurrent with the termination of the person’s em-
ployment.

(b) Backup and Restoration. All juvenile probation depart-
ments shall adopt and follow a written policy for the backup and
restoration procedures relating to data, requiring, at a minimum, a
system backup once per week. Departments must maintain at least
five generations (copies) of data backups.

(c) Off-Site Storage. All juvenile probation departments shall
storeasystembackupoff-siteto beaccessibleincaseof adisaster at the
department (fire, tornado, etc). An updated backup for off-site storage
must be run at a minimum of once a month, in addition to the five
generations of backup.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 2, 2000.

TRD-200005418
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
DIVISION 2. NON-CASEWORKER SYSTEMS
37 TAC §§341.138-341.143

The new sections are proposed under §141.042 of the Texas
Human Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by the new sections.

§341.138. Definitions.
The following words or terms, when used in this division, shall have
the following meanings unless the context clearly indicates otherwise.

(1) Data Coordinator--A person employed by a juvenile
probation department who is designated by the juvenile board to serve
and function as the primary contact with TJPC on all matters relating
to data collection and reporting.

(2) TJPC Monthly Folder Extract--An automated process
to gather data relating to all case files in the case management system

designed to analyze crime and juvenile trends, program success, and
profiling of juvenile offenders. The extract shall be submitted in the
format specified by the TJPC Electronic Data Specifications.

(3) Electronic Data InterchangeSpecifications--Document
developed by TJPCoutliningthedatafieldsandfilestructuresthat each
department isrequired to follow insubmitting theTJPCMonthly folder
extract. The Electronic Data Interchange Specifications are published
in Subchapter O, §341.150 of this title.

(4) Annual ResourceSurvey--A manual report designed to
gather supplemental datainrelation to juvenileactivity and theservices
and/or programsthat areavailablewithin thedepartment or community.
This report also captures the department’s staff size, salary range and
caseload.

§341.139. Data Coordinator.
(a) Designation. Each juvenile board shall designate an em-

ployee of the juvenile probation department to serve as data coordina-
tor to function astheprimary contact with TJPC on all mattersrelating
to datacollection and reporting. If thedesignation of thedatacoordina-
tor is changed by the juvenile board, TJPC shall be notified in writing
within ten working days.

(b) Training Requirements. The data coordinator shall attend
training, asrequired and deemed necessary by TJPC, relating to updates
on statistical and research-based information and requirements.

(c) Duties. The data coordinator is responsible for ensuring
that the data submitted to TJPC by the local juvenile probation depart-
ment is accurate, timely, and consistent with TJPC reporting require-
ments. Thedatacoordinator shall ensurethat theTJPC Monthly Folder
Extract is received on or by the applicable due date.

§341.140. TJPC Monthly Folder Extract.
The TJPC Monthly Folder Extract data shall be sent to TJPC via the
internet and shall include all data fields required by the TJPC Elec-
tronic Data Interchange Specifications. The extract is due to TJPC on
the tenth day of each month following the reporting period (example:
extract of February data is due to TJPC on March 10).

§341.141. Other Report.
(a) Annual Resource Survey. All juvenile probation depart-

ments are required to complete the Annual Resource Survey. The re-
port must be completed in the format provided by TJPC and shall be
submitted by January 31 of the following year for which the resource
survey pertains.

(b) Special Requests. Information from juvenileprobation de-
partments is periodically requested by TJPC. Departments shall com-
ply with these requests, whether on paper or electronically by e-mail
or the Internet, in the format specified by TJPC.

§341.142. Accuracy of Data.
(a) Required Fields. Departments shall fil l in all applicable

fieldsasspecified in theCASEWORKER Extract FileLayout. If TJPC
requiresadditional fields, each department shall updatetheir caseman-
agement system to include such information.

(b) Maintaining Accuracy. Each department shall have awrit-
ten policy and procedure to maintain accuracy of data submitted and
methods of correcting errors. Each department shall report data ele-
ments that are consistent with TJPC definitions.

(c) Errors. Errors detected by the department during daily op-
eration, or by TJPC during the annual monitoring visit or by the TJPC
Research and Planning Division analysisshall becorrected prior to the
next submission of the TJPC Monthly Folder Extract.

§341.143. Security of Data.
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(a) Passwords. Department users shall be required to obtain
a password to their case management system. Each department shall
have a written policy and procedure to ensure secured access and to
limit the number of employees that have access to delete information
fromthecasemanagement system. Accessto thedepartment caseman-
agement system shall be terminated for people no longer employed by
the department.

(b) Backup and Restoration. All juvenile probation depart-
ments shall adopt and follow a written policy.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 2, 2000.

TRD-200005419
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER O. ELECTRONIC DATA
INTERCHANGE SPECIFICATIONS
37 TAC §341.150

The new section is proposed under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by the new section.

§341.150. TJPC Monthly Folder Extract.
The TJPC Monthly Folder Extract data shall include all data fields re-
quired by TJPC Electronic Data Interchange Specifications found in
the figures below.
Figure 1: 37 TAC §341.150
Figure 2: 37 TAC §341.150

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 2, 2000.

TRD-200005420
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
SUBCHAPTER P. TEXAS JUVENILE
PROBATION COMMISSION
37 TAC §341.157, §341.158

The new sections are proposed under §141.042 of the Texas
Human Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

No other code or article is affected by the new sections.

§341.157. Memoranda of Understanding--Coordinated Services for
Multiproblem Children and Youth.

(a) TheTexasJuvenileProbationCommissionadoptsby refer-
enceajoint memorandumof understanding with theTexasCommission
for the Blind, Texas Department of Health, Texas Department of Pro-
tective and Regulatory Services, Texas Department of Mental Health
and Mental Retardation, Texas Education Agency, Texas Rehabilita-
tion Commission, and the Texas Youth Commission concerning coor-
dinated services for multiproblem children and youth which provides
for the implementation of a system of community resource coordina-
tion groups.

(b) The memorandum of understanding was published in the
November 15, 1988, issue of the Texas Register (13 TexReg 5727) by
the TexasDepartment of Human Services, 40 TAC §72.701. Copiesof
the memorandum of understanding are available from the Texas Juve-
nile Probation Commission.

§341.158. Memoranda of Understanding--Service Delivery to Dys-
functional Families

(a) TheTexasJuvenileProbationCommissionadoptsby refer-
enceajoint memorandum of understanding with theTexasDepartment
of Human Servicesand theTexasYouth Commission regarding service
delivery to dysfunctional families.

(b) The memorandum of understanding was published in the
Texas Register by the Texas Department of Human Services on Octo-
ber 29, 1991 (16 TexReg 6126). Copies of thememorandum of under-
standing are available from the TexasJuvenile Probation Commission.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 2, 2000.

TRD-200005421
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
CHAPTER 347. TITLE IV-E FEDERAL
FOSTER CARE PROGRAM
37 TAC §§347.1, 347.3, 347.5, 347.7, 347.9, 347.11, 347.13,
347.15, 347.17, 347.19, 347.21

The Texas Juvenile Probation Commission proposes amend-
ments to Chapter 347, §347.1, §347.3, §347.5, §347.7, §347.9,
§347.11, §347.13, §347.15, §347.17, and §347.19 concerning
standards relating to Title IV-E. The amendments are being
proposed in an effort to come in to compliance with Adoption
and Safe Families Act, Public Law 105-89, as enacted in
January 2000.

Cynthia Weisinger, Federal Programs Manager, has determined
that for the first five year period the amendment is in effect, there
will be no fiscal implications for local government as a result of
enforcement or implementation.

Ms. Weisinger has also determined that for each year of the first
five years the amendment is in effect, the public benefit expected
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as a result of enforcement or implementation will be a clarification
of the new requirements with federal standards and places an
increased focus on safety and permanency for children who have
been placed outside of their homes. There will be no impact on
small business or individual as a result of the amendments.

Public comments on the proposed amendment may be submit-
ted to Kristy M. Carr at the Texas Juvenile Probation Commis-
sion, P.O. Box 13547, Austin, Texas 78711-3547.

The amendment is mandated under Texas Family Code
§261.401(b)and proposed under Texas Human Resources
Code §141.042, which provides the Texas Juvenile Probation
Commission with the authority to adopt reasonable rules that
provide minimum standards for juvenile boards and that are
necessary to provide adequate and effective probation services.

No other code or article is affected by the amendment.

§347.1. Introduction.
(a) The Texas Department of Protective and Regulatory Ser-

vices (TDPRS) is the [single] state agency in Texas that administers
Title IV-E of the Social Security Act (42 United States Code §§670
et seq.). The federal government reimburses TDPRS for part of the
foster care costs of eligible children served by TDPRS. This law was
enacted to establish a program of adoption assistance, to strengthen the
program of foster care assistance for needy and dependent children,
to improve the programs for child welfare, social services, and aid to
families with dependent children, and for other purposes. In addition,
to be eligible for this program, TDPRS must manage the cases of eli-
gible children in compliance with standards set in the Social Security
Act, §42 USC §§622[§427]. These requirements ensure careful man-
agement of a child’s case. They require a case plan and a case review
system designed to return children to their families or some other per-
manent plan at the earliest possible date. They require a system to track
the location of children in placement, even when they run away. It also
includes protection of families’ and children’s rights.

(b) The Texas Juvenile Probation Commission (TJPC) has
contracted with TDPRS to make these federal funds available to
reimburse part of the foster care costs of eligible children in the
juvenile justice system. TJPC is willing to contract with any juvenile
board which meets the federal requirements for Title IV-E and the
Social Security Act, §42 USC §§622[§427]. A juvenile board that
wants to contract with TJPC to access these funds must perform in
the ways described in the following rules, and in certain rules of the
TDPRS referred to in these rules.

§347.3. Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Administrative review--A review open to the participa-
tion of the caregiver and parents of the child.The purposes of the re-
view are to determine the safety of the child, the continuing necessity
for andappropriatenessof theplacement, theextent of compliancewith
the case plan, the extent of progresson issues that led to thechild’s re-
moval from thehome, and to project alikely datefor permanency. [and
conducted by a panel of no more than 10 persons, one of whom acts
asthedesignated facilitator and isnot responsiblefor thecasemanage-
ment of or thedelivery of servicesto either thechild or theparentswho
are the subject of the review. The persons in attendance may include:]

[(A) the juvenile probation officer;]

[(B) the parent(s) of the child;]

[(C) the juvenile probation officer’s supervisor;]

[(D) the child’ s caregiver;]

[(E) the child;]

[(F) the child’ s counselor;]

[(G) the child’s attorney;]

[(H) the child’s guardian ad litem; and]

[(I) arepresentativefromthechild’ sschool. Thereview
is a meeting of interested persons concerning the child’ s case that de-
terminesthe items set out in §347.15 of this title (relating to Case Plan
and Review System) and of this text.]

(2) Aid to families with dependent children (AFDC)--A fi-
nancial assistance program available to low-income families who meet
categorical requirements described in 40 TAC Part 1, Chapter 3 [(con-
cerning Income Assistance Services)].

(3) Billing level of care--Rateof payment based on thelevel
of services a facility is licensed or approved to provide. [A numerical
rating given to each IV-E approved facility to determine the rate of
payment.]

(4) Caregiver or substitute care facility--Any IV-E ap-
proved facility or foster family.

(5) Date of actual placement--The date the child enters an
eligible foster care setting. [The date the facility accepts the child for
placement asper thewritten agreement between the juvenileprobation
department and the IV-E approved facility.]

(6) Disposition order--A court order that results in the
child’s placement in substitute care [a IV-E approved facility].

(7) TJPC eligibility specialist--A person employed and
trained by TDPRS to make IV-E eligibility determinations.

(8) Initial order of removal--The first order that removes
the child from the home and which culminates in the child’ splacement
in substitute care without the child having returned to the home.

(9) Juvenile board--An administrative body established by
state statute that is responsible for the provision of juvenile probation
services within a defined jurisdiction.

(10) Juvenile court--A court designated by the juvenile
board under the Texas Family Code, §51.04, or other state law, which
hears cases involving delinquent conduct or conduct indicating a need
for supervision.

(11) Level of care--A numerical rating based on an assess-
ment of the services a child will need while in substitute care.

(12) Permanency hearing--A judicial hearing required by
42 §675. The hearing must be held no later than 12 months after the
child’s date of actual placement in a Title IV-E approved facility, and
every 12 months thereafter throughout the child’s stay in substitute
care.

(13) Permanency plan--A description of the planned living
arrangement for the child following a stay in substitute care. It may
include, but is not limited to:

(A) return to parent;

(B) placement with a relative(s);

(C) emancipation/independent living;

(D) long-term institutional care; or

(E) adoption.

(14) Reasonableefforts--Judicial findingsregarding efforts
made to prevent or eliminate the need to remove the child from the
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home, and if the child must be removed, judicial findings regarding
efforts made to finalize the permanency plan.

(15) Specified relative--A relativewithin thedegreeof rela-
tionship specified under AFDC ruleswith whom the child lived within
six months prior to removal from the home.

(16) Substitute care--the placement of a child in a foster
home, residential treatment center, or other child care institution.

(17) Texas Department of Protective and Regulatory Ser-
vices (TDPRS)--the state agency responsible for the administration of
the Title IV-E program in Texas.

(18) Title IV-E (IV-E)--A federal foster care program es-
tablished under 42 USC §§670 et seq. which, among other things, as-
sists states with the cost of care for children who qualify for financial
assistance through the Aid to Families with Dependent Children Pro-
gram, and who meet the eligibility requirements described in 42 USC
§672(a).

(19) TitleIV-Eapprovedfacility--Facilitieslicensedand/or
approved by the Texas Department of Protective and Regulatory Ser-
vices (TDPRS) for Title IV-E participation.

[(7) Forms for information collecting--]

[(A) Child/Family ServicePlanForm--TJPC-IV-E-F1;]

[(B) Review of Child/Family Service Plan
Form--TJPC-IV-E-F2;]

[(C) Foster Care Assistance Application Form--
TJPC-IV-E-F3;]

[(D) Foster Care Assistance Review Form--
TJPC-IV-E-F4;]

[(E) Placement Information/Discharge Form--
TJPC-IV-E-F5;]

[(F) Six Month Administrative Case Review
Form--TJPC-IV-E-F6;]

[(G) Foster Care, Adoption, and Conservatorship
Tracking System; (FACTS) Form--TJPC-IV-E-F7;]

[(H) Request for Reimbursement Form--TJPC-401;]

[(I) Request for Reimbursement Correction
Form--TJPC-401-C;]

[(J) Documentation of IV-E Administrative
Costs--TJPC-402.]

[(8) IV-E--A federal foster care program for children who
qualify for financial assistancethroughtheAidtoFamilieswithDepen-
dent Children Program, and who meet judicial requirements as stated
in Public Law 96-272, §472(a). Program benefits include Medicaid
coverage and foster care benefits.]

[(9) IV-Eapprovedfacility--Therearetwo categoriesof fa-
cilities. Onecategory includesapublic residential child careinstitution
which is licensed or certified for no more than 25 children, and is not
a lock-up facility, a long-term secure detention program, or a forestry
camp. Another category includesany non-profit residential facility that
is licensed by TexasDepartment of Protectiveand Regulatory Services
(TDPRS) as one of thefollowing as they are defined in 40 TAC Part I,
Chapter 83 (concerning Twenty-four-Hour Care Licensing):]

[(A) an emergency shelter;]

[(B) a foster family home;]

[(C) a foster group home;]

[(D) a therapeutic foster family home;]

[(E) a therapeutic foster group home;]

[(F) a residential treatment center;]

[(G) a maternity home;]

[(H) a halfway house;]

[(I) a child placing agency;]

[(J) a therapeutic camp; or]

[(K) a basic child care facility.]

[(10) Incapacity--To be eligible for AFDC based on a par-
ent’s incapacity, one parent in the family group must have a medically
determined mental or physical impairment. Thisimpairment must have
kept or will keep him from performing his usual work for at least 30
days from the application date. The disability determination section
(DDS), state office, determines incapacity for AFDC based primarily
upon socioeconomic and medical information. The applicant’ s age,
education, work experience, vocational training, and ability to speak
English are evaluated to determine the level of work the person can do
in spite of mental or physical impairment. The applicant’ s usual work
ishismain occupation for thelast 15 years. Hisusual work isevaluated
to determine the level of activity. Then, if medical information shows
the applicant cannot perform this work, he meets the AFDC definition
of incapacity until he recovers or is trained for another occupation.]

[(11) Initial court order that removes the child from
home--If a child is detained before a disposition hearing, and does not
return home, the detention order is the initial court order that removes
the child from home. If a child is not detained before a disposition
hearing, the disposition order is the initial court order that removes
the child from home.]

[(12) Juvenile board--An administrative body established
by statestatute that is responsible for providing juvenileprobation ser-
vices within a defined jurisdiction.]

[(13) Juvenile court--A court designated by the juvenile
board under the Texas Family Code, §51.04, or other state law, which
hears cases involving delinquent conduct or conduct indicating a need
for supervision.]

[(14) Level of care--A numerical rating that determinesthe
child’s level of service needs as described in the State of Texas Com-
mon Application for Placement of Children in Residential Care.]

[(15) Planfor permanent placement--Thedetermination re-
quired by Public Law 96-272, §475(5)(C), concerning a child’ s future
status. It may include, but is not limited to:]

[(A) return to parent;]

[(B) placement with a relative(s);]

[(C) emancipation;]

[(D) independent living;]

[(E) long-term institutional care;]

[(F) permanent foster care; or]

[(G) long-term custodial care.]

[(16) Reasonable efforts--A judicial determination regard-
ing efforts made prior to a child’ s placement in substitute care to pre-
vent or eliminate the need to remove the child from the home, and if
thechild is removed from thehome, to makeit possible for thechild to
return to the home.]
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[(17) Specified relative--Any blood relative, including
those of half blood, and including first cousins, nephews, or nieces;
persons of preceding generations as denoted by prefixes of grand,
great, or great-great; stepfather, stepmother, stepbrother, and step-
sister; persons who legally adopt a child or his parent as well as the
natural and other legally adopted children of such persons, and other
relatives of the adoptive parents in accordance with state law; spouses
of any persons named in this definition even after the marriage is
terminated by death or divorce.]

[(18) TJPC eligibility specialist--A person employed
or contracted by TJPC who determines the IV-E status of children
referred.]

[(19) Twelve-month motion to modify hearing--A judicial
hearing required by 42 United States Code 675. The hearing must be
held no later than 12 months after the child’ s date of actual placement
in aIV-E facility, and every 12 monthsthereafter throughout thechild’s
stay in substitute care.]

§347.5. Eligibility Requirements Documented in the Initial Court Or-
der That Removes the Child from Home or the Subsequent Court Order.

(a) Theinitial order of removal shall be issued no later than six
months after the last day on which a child lived with a specified rela-
tive and shall includeoneof the following findings: [I f ajuvenilecourt
finds that it is in a child’ s best interest to be removed from home, and
includes this finding in the initial court order that removes the child
from the home, then the child may be eligible for federal foster care
payments. In addition, thecourt must find that reasonableeffortswere
made to prevent the child’ s removal from the home, that the child has
been removed and the court approvesthe removal, and must order that
responsibility for thechild’ scareand placement restswith the juvenile
probation department. Thecourt may makethereasonableeffortsfind-
ing at any time, but federal foster care payments may not begin until
thefinding is made. Theorder that placesresponsibility for thechild’s
careand placement with thejuvenileprobation department must been-
tered within the first six months after the last day on which the child
lived with a specified relative.]

(1) "Thecourt finds that it isin thebest interest of thechild
for the child to be placed outside of (his or her) home"; or

(2) "The court finds that continuation in the home is con-
trary to the child’ s welfare";

[(b) The juvenile board must seek to ensure that the juvenile
court determines whether it is in a child’ s best interest to be removed
from home, or that continuation in the home is contrary to the child’s
welfare; whether responsibility for the child’s care and placement
should be given to the juvenile probation department; whether
reasonable effortshave been made to prevent the child’s removal from
the home; and that the child has been removed and the court approves
the removal. The juvenile board must seek to ensure that the juvenile
court uses the following language to express its findings:]

[(1) "Thecourt findsthat it isin thebest interest of thechild
for the child to be placed outside of (his or her) home"; or]

[(2) "The court finds that continuation in the home is con-
trary to the child’s welfare"; and]

(b) Theinitial order of removal or any subsequent orders shall
include the following additional findings:

(1) "Thecourt findsthat reasonableeffortshavebeen made
to prevent or eliminatetheneed for thechild to beremoved from (hisor
her) home, and to makeit possible for thechild to return to (his or her)

home." Thesafety of thechild isof paramount concern when determin-
ing the level of reasonable efforts that are necessary. This finding must
be entered within 60 days of the child’s removal from the home; and

(2) "It is ordered that the (name of county in which the
court’s jurisdiction arises) juvenile probation department be responsi-
ble for the child’ s care and placement"; and

(3) "The court finds that the child has been removed from
(his or her) home and the court approves the removal."

[(3) "It is ordered that the (name of county in which the
court’s jurisdiction arises) juvenile probation department be responsi-
ble for the child’s care and placement";]

[(4) "The court finds that reasonable efforts have been
madeto prevent or eliminatetheneed for thechild to beremoved from
(hisor her) home, and to makeit possible for thechild to return to (his
or her) home"; and ]

[(5) "The court finds that the child hasbeen removed from
(his or her) home and the court approves the removal."]

(c) A child is not IV-E eligible until the findings described in
subsection (a) and (b) of thissection have been madeand all other IV-E
eligibility requirements are met. [IV-E eligibility begins the month:]

[(1) the juvenile court enters into court orders the reason-
ableefforts, best interest, approval of removal, and careand placement
responsibility findings as described in subsections (a) and (b) of this
section; and]

[(2) all other IV-Eeligibility requirementsaremet, asspec-
ified in therulesof theTexasDepartment of Protectiveand Regulatory
Services(TDPRS), 40 TAC §49.316(3) and (5)-(8); §49.317(1)(A) and
(B), (3), and (4); §49.320(1), (3), and (4); §49.322; §49.323(1)-(4);
§49.329(a)-(c); and §49.332 (concerning Eligibility Requirements for
AFDC, MAO, and State-Paid Foster Care Assistance; Additional El-
igibility Requirements for AFDC Foster Care; Eligibility in Medical
FacilitiesbeforePlacement; Eligibility in PlacementsProvided by Rel-
atives; Eligibility During Absences from the Foster Care Facility; Ef-
fective Dates of Foster Care Assistance; and Effect of SSI Eligibility
on AFDC Foster Care).]

§347.7. Screening and Certification of IV-E Juveniles.

(a) The juvenile board shall ensure [ensures] that the juvenile
probation department develops and implements a procedure to screen
all children placed outside the home by the juvenile court for the fol-
lowing IV-E eligibility criteria: [performs the functions described in
subsections(b), (c), and (e) of this section in thecasesof children who
are placed by orders that comply with §347.5 of this title (relating to
Eligibility Requirements Documented in the Initial Court Order That
Removes the Child from Home or the Subsequent Court Order).]

(1) whether court ordersused to remove the child from the
home contain language required by §347.5; and

[(b) The juvenile probation department reviews the child’s
case and determines the following:]

(2) [(1)] whether the child would have been eligible for
AFDC at the time of removal from a specified relative; and [child’s
parents were on aid to families with dependent children (AFDC) dur-
ing the month court proceedings were initiated; or]

(3) whether the child has been placed in a IV-E eligible
setting as described in §347.9.

[(2) whether the parents would have been eligible for
AFDC if they had applied during the month court proceedings were
initiated; and]
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[(3) whether the child’ s deprivation meets one or more of
the following conditions:]

[(A) the parents never married;]

[(B) one of the child’s parents is absent from the home
due to divorce, death, or incarceration;]

[(C) the child’s family’ s primary wage earner is unem-
ployed;]

[(D) one of the child’ s parents is incapacitated as veri-
fied through TexasRehabilitation Commission or TexasDepartment of
Protective and Regulatory Services (TDPRS);]

[(E) thechild was living with one parent due to separa-
tion or desertion of other parent; or]

[(F) the child was living with a specified relative.]

(b) [(c)] If a child meets the requirements in subsection (a) [(b)
of thissection, then within 30 working daysof thechild’ sdateof actual
placement,] the juvenile probation department shall [must:]

[(1)] complete and submit to TJPC within 30 working days
of the child’ sdate of actual placement a foster careassistance applica-
tion with all required attachment [the Foster Care Assistance Applica-
tion Form which includes:]

[(A) copies of the initial court order that removes the
child from home and any subsequent court orders;]

[(B) the Foster Care, Adoption, and Conservatorship
Tracking System (FACTS) Form;]

[(C) verification of date of birth;]

[(D) documentation of the child’ s placement in a IV-E
approved facility at a level of care determined by the definitions in
the State of Texas Common Application for Placement of Children in
Residential Care; and]

[(E) the child’s Social Security number or, if none, a
completed Social Security application;]

[(2) submit thecompleted Foster CareAssistanceApplica-
tion Form and all attachments to the TJPC designated eligibility spe-
cialist.]

(c) [(d)] TJPC shall forward the application to the Eligibility
Specialist who shall determine the child’ s IV-E eligibility and notify
TJPC in writing of thechild’ sIV-E eligibility status. TJPC shall notify
the juvenile probation department of the determination. [Upon receipt
of the Foster Care Assistance Application Form, the TJPC eligibility
specialist completes the following functions within 30 working days:]

[(1) determines the child’s eligibility for IV-E; and]

[(2) notifiesthejuvenileprobationdepartment in writing of
the child’s IV-E eligibility status.]

[(e) If a child meets the requirements in subsection (b) of this
section, then the juvenileboard must ensurethat the juvenileprobation
department completes a service plan as described in §347.15 of this
title (relating to Case Plan and Review System).]

§347.9. Placement in IV-E Approved Facilities.

(a) Facilities shall be licensed or approved by TDPRS to be
eligible for Title IV-E participation.

(b) Facilities eligible for IV-E participation include:

(1) private residential facilities which are licensed or certi-
fied as:

(A) an emergency shelter;

(B) a foster family home;

(C) a foster group home;

(D) a therapeutic foster family home;

(E) a therapeutic foster group home;

(F) a residential treatment center;

(G) a maternity home;

(H) a halfway house;

(I) a child placing agency;

(J) a therapeutic camp; or

(K) a basic child care facility as these facilities are de-
fined in 40 TAC §720.

(2) public residential child care institutions which:

(A) meet the definition of one of the facilities in sub-
section (b)(1);

(B) are licensed or certified for no more than 25 chil-
dren; and

(C) are not operated primarily for thedetention of chil-
dren determined to be delinquent.

(c) Facilities not licensed by TDPRS shall comply with mini-
mumlicensing standardsequivalent to thosedescribed in 40TAC§720.

(d) A juvenile board may assist a facility who meets the re-
quirements of subsection (b)(1) or (b)(2) in obtaining approval from
TDPRSfor IV-E participation by ensuring that the following informa-
tion is provided to TJPC:

(1) the type of license or certification held by the facility;

(2) the agency that issued the certification or license;

(3) whether the facility is a private residential facility or a
public residential child care institution as those terms are defined in
(b)(1)(2);

(4) a description of the facility;

(5) adescription of theservicesprovided by thefacility and
corresponding per diem rates; and

(6) acopy of thewrittenagreement between thefacility and
the juvenile probation department, if one exists.

(e) For programs operated by a juvenile board and adminis-
tered by a juvenile probation department, the juvenile board shall ver-
ify that upon approval for participation in the Title IV-E program, the
department shall:

(1) completecost reportsasrequired by TDPRSand obtain
approval of the report by an independent auditor;

(2) implement procedures to ensure compliance with TD-
PRS or equivalent licensing standards; and

(3) allow TJPC or itsdesigneeto conduct quality assurance
monitoring to measure compliance with levels of service provision as
determined by TDPRS standards.

(f) For private facilities that are approved for participation in
theTitle IV-E program but that arenot under contract with TDPRS, the
juvenile board shall ensure that the provider:
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(1) completes a cost report as required by TDPRS and ob-
tains approval of the report by an independent auditor;

(2) implementsprocedures to ensure compliancewith TD-
PRSor equivalent minimum licensing standards; and

(3) contractswith an independent party to measurecompli-
ance with levels of service provision in accordance with TDPRS stan-
dards.

[(a) If a facility is not approved by Texas Department of Pro-
tective and Regulatory Services (TDPRS) for participation under 40
TAC §49.328 (concerning Foster CareAssistancePayments), the juve-
nile board must ensure that the juvenile probation department notifies
the local TDPRSInstitutional Placement Coordinator and providesthe
following:]

[(1) the type of license or certification held by the facility,
and the juvenile probation department’s method of verification;]

[(2) the agency that issued the certification or license, and
the juvenile probation department’s method of verification;]

[(3) whether thefacility isaprivatenonprofit child carein-
stitution or a public facility for less than 25 and the juvenile probation
department’ s method of verification;]

[(4) the billing level of care for the facility;]

[(5) that thewritten agreement between thefacility and the
juvenile probation department includes:]

[(A) the name, address, and telephone number of the
facility;]

[(B) thefacility’ sagreement toaccept theStateof Texas
common application for placement of children in residential care doc-
ument;]

[(C) thefacility’ sagreement to submit acompleted cost
report to TDPRS upon request;]

[(D) the facility’s agreement that reimbursement for
substitute care is contingent on the completion and submission of the
cost report to TDPRS upon request; and]

[(E) the facility’ s agreement that failure to complete or
submit acost report isgroundsfor not paying, or contract termination.]

[(b) The juvenile board ensures that daily rates paid to the fa-
cilities shall be in accordance with the TDPRS standard rates for level
of care.]

§347.11. Aid to Families with Dependent Children Foster Care Re-
certification.

(a) The juvenile board shall [must] ensure that the juvenile
probation department administers a process to recertify a[an eligible]
child’s IV-E eligibility status [every] six months from the child’s date
of actual placement and every six monthsthereafter [original certifica-
tion date].

(b) The juvenile board shall [must] ensure that the juvenile
probation department [performs the following functionsfor each IV-E
eligible child]:

(1) develops and implements procedures to track each
child’s IV-E eligibility status and recertification date; and [maintains
a system for keeping track of the IV-E status;]

(2) submits to TJPC the foster care assistance review in-
formation every six months or when changes affecting eligibility oc-
cur. [maintains asystem for keeping track of theIV-E redetermination
date;]

[(3) completes a Foster Care Assistance Review Form ev-
ery six months or when changes affecting eligibility occur; and]

[(4) submits to the Texas Juvenile Probation Commission
(TJPC) the Foster Care Assistance Review Form within 30 working
days of completion.]

(c) [The] TJPC shall forward the foster care assistance review
information to the Eligibility Specialist who shall make a redetermi-
nation of the child’s IV-E eligibility and notify TJPC in writing of the
child’s eligibility status. TJPC shall notify the department of the deter-
mination. [eligibility specialist performsthefollowing within 30 work-
ing days of receipt of the Foster Care Assistance Review Form:]

[(1) makes a redetermination of the child’ s IV-E status;
and]

[(2) notifies the juvenile probation department of the re-
sults in writing.]

§347.13. Family Reunification.

(a) The Child/Family Case [Service] Plan includes family re-
unification services. The juvenile board shall [must] ensure that the
juvenile probation department:

(1) assesses the home situation and offers services to the
family [parents] to help them safely resume supervision, care, and con-
trol of the child;

(2) plans for permanent placement for a child, if a child
cannot safely return home; and

(3) documents in the child’s case record a chronology of
all contacts and services offered to the family [parent], child, and care-
giver.

(b) The juvenile board shall [must] ensure that the juvenile
probation department [performs the following throughout the child’s
stay in substitute care:]

[(1)] maintains contact with the child, the child’s family,
and thecaregiver monthly, or more frequently as required by the child/
family case plan.[;]

[(2) maintains contact with thechild monthly, or morefre-
quently as required by the child’s case plan; and]

[(3) maintains contact with the child’s caregiver monthly,
or more frequently to addressthe needs of thechild while in substitute
care.]

§347.15. Case Plan and Review System

(a) The juvenile board shall [must] ensure that the juvenile pro-
bation department develops a service plan that meets the requirements
of 42 USC §675 for each IV-E eligiblechild [theChild/Family Service
Plan] within 30 working days of the child’s date of actual placement.
Thecase plan shall outline actionsdesigned to facilitate the safereturn
of the child to his or her own home or other permanent placement and
assure that the child received safe and proper care while in substitute
care.

(b) Thestatusof each IV-E eligiblechild shall bereviewed pe-
riodically but no less frequently than once every six months from the
dateof actual placement. Thepurposeof thereview is to determinethe
safety of the child, the continuing necessity for and appropriateness of
the placement, the extent of compliance with the case plan, the extent
of progresson issuesthat led to thechild’ sremoval from thehome, and
to project a likely date for permanency. The review may be a judicial
review or an administrative review, and shall be open to the participa-
tion of the parent and the caregiver. If the review is an administrative
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review, it shall be conducted by apanel of appropriate persons, at least
one of whom is not responsible for the case management of or the de-
livery of servicesto either thechild or theparentswho arethesubject of
the review. Otherswith a legitimate interest in the child’ swelfare who
may participate in the review include the juvenileprobation officer, the
probation officer’s supervisor, the child’ s counselor, the child’ s attor-
ney, guardian ad litem, and a representative from the child’s school.

(c) A permanency hearing open to the participation of the par-
ent andthecaregiver shall beheld for each childno later than12months
after the child’s actual date of placement and every 12 months there-
after. Thejuvenileboard shall ensurethat thejuvenileprobation depart-
ment providessufficient information for the court to review the child’s
status as described in subsection(b)and to determine whether:

(1) the permanency plan for the child is appropriate;

(2) reasonable efforts to finalize thepermanency plan have
been made;

(3) for achild 16 or older, services are needed to assist the
child in the transition to independent living;

(4) for a child placed outside the state, whether the place-
ment continues to be in the best interests of the child; and

(5) procedural safeguards have been applied regarding
parental rights to notification regarding removal of the child from the
home, any change in the child’ s placement, and any determination
affecting parental visitation privileges.

(d) In accordance with 42 USC 675(5)(E) the juvenile proba-
tion department shall notify theappropriate local entity responsible for
filing apetition to terminate parental rights for any child who has been
in substitute care under the responsibility of the juvenile court for 15
of the most recent 22 months unless:

(1) the child is being cared for by a relative; or

(2) the child’ s case plan includes documentation of the
compelling reason that such apetition would not bein thebest interests
of the child; or

(3) the family has not been provided services described in
the case plan as being necessary for the safe return of the child to the
child’s home.

[(b) The juvenile board must seek to ensure that the juvenile
probation department or the juvenile court conducts an administrative
review or ajudicial review, for each IV-Eeligiblechildsix monthsfrom
the child’ s date of actual placement and every six months thereafter
during the child’ s stay in the substitute care.]

[(c) If the six month review is an administrative review, the
juvenile board must ensure that the juvenile probation department ac-
complishes the following:]

[(1) prior to or during thereview, thejuvenileprobation of-
ficer completes theReview of Child/Family Service Plan and provides
a copy to the designated facilitator;]

[(2) designates a person who:]

[(A) developsandmaintainsatrackingsystemtosched-
ule timely reviews;]

[(B) schedules the review at least three weeks prior to
the actual review date;]

[(C) arranges the review by:]

[ (i) informing parents, caregiver, and all persons
who are listed in the administrative review definition about when and
where the review will be conducted;]

[ (ii) invites them;]

[ (ii i) documents the notice in the case record; and]

[(D) documents in the case record who participated in
the review;]

[(3) during the review, the designated facilitator ensures
that the following are discussed:]

[(A) continuing necessity for the child’ s placement;]

[(B) appropriateness of the child’s placement;]

[(C) extent of compliance with the service plan;]

[(D) extent of progress which has been made toward
solving or reducing the causes necessitating the child’ s placement in
substitute care; and]

[(E) a likely dateby which thechild may bereturned to
the home; or]

[(F) a likely dateby which thechild’spermanency plan
will be achieved;]

[(4) the facilitator documents the results of the review on
the Six-month Administrative Case Review Form.]

[(d) If the six-month review is a judicial review, the juvenile
court performs the functions of the designated facilitator that are de-
scribed in subsection (c) of this section, except that instead of docu-
mentingtheresultsof thereview on theSix-month AdministrativeCase
Review Form, the juvenilecourt documents theresultsin acourt order.
The juvenile court may delegate to its staff any responsibilities except
documenting the results of the review in a court order.]

[(e) The juvenile board must seek to ensure that the juvenile
court holds a hearing on a motion to modify the child’ s disposition 12
months after the child’s date of actual placement and every 12 months
thereafter during the child’s stay in substitute care. For the hearing to
qualify as a IV-E disposition hearing, the juvenile court must review
the Child/Family Service Plan and enter an order that finds:]

[(1) thechild’splan for permanent placement discussesthe
child’s future status, and is appropriate;]

[(2) the projected time frame for accomplishment of the
child’s plan for permanent placement is appropriate;]

[(3) the juvenile probation department has made reason-
able efforts to reunite the child with the family; and]

[(4) if the child is 16 years of age or older, whether an in-
dependent living plan has been developed to assist the child with the
transition into adulthood;]

[(5) theparents’ rights to be notified of the following have
been protected:]

[(A) removal of thechild fromthehomeof hisparents;]

[(B) change in the child’ s placement; and]

[(C) determinationaffecting visitation privilegesfor the
parents;]

[(6) the Child/Family Service Plan was reviewed and up-
dated and supplied to the caregivers each time the child was placed in
substitute care, including medical and education information.]

§347.17. Information System.
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(a) The juvenile board shall [must] ensure that the juvenile pro-
bation department establishes and maintains a[an information] system
to track at least the following for children in substitute care [that cap-
tures the child’ s]:

(1) current level of care;

(2) name, date of birth, ethnicity, and sex;

(3) present location;

(4) permanency plan [for permanent placement while in
substitute care]; and

(5) who is responsible for the child’s care and placement.

(b) The juvenile board shall [must] ensure that the juvenile
probation department notifies TJPC within 5 days of any changes in
the child’ s location or any other change that would affect the child’s
eligibility. [performs the following functions:]

[(1) completesand submitsto theTexasJuvenileProbation
Commission (TJPC) the FACTS form within 30 working days of the
child’s date of actual placement; and]

[(2) completes and submits to TJPC the Placement Infor-
mation/DischargeForm within 30 working daysof achild’smovement
from one placement to another, and upon discharge from placement.]

§347.19. Foster Care Assistance Payments.
[(a)] A juvenile board shall [must] ensure that the juvenile

probation department submits to TJPC: [the Texas Juvenile Probation
Commission (TJPC) the]

(1) a request for reimbursement of substitute care costs
[form] by the tenth of the month following the month in which the
services were provided.

(2) [(b) The juvenile board must ensure that the juvenile
probation department submits] a request for reimbursement of IV-E
related administrative expenses within 30 working days of the close of
each TJPC fiscal quarter;and[.]

(3) a request for correction of a prior month’s reimburse-
ment as soon as any discrepancy or need for adjustment is discovered.

[(c) A juvenile board must ensure that the juvenile probation
department submits to TJPC a request for reimbursement correction
form when discrepancies are discovered on its request for reimburse-
ment form.]

[(d) The effective date for discontinuing IV-E payments for
substitute care is the date before the day the child leaves the facility.]

[(e) A child is eligible for IV-E reimbursement during an ab-
sencefrom asubstitutecarefacility, except an emergency shelter, if the
following conditions are met:]

[(1) the absence does not exceed five days. The child may
beabsent for up to 30 daysif thechief juvenileprobation officer, or his
designee, approves the extended absence in writing;]

[(2) the child plans to return to the facility;]

[(3) the facility is retaining space for the child; and]

[(4) the juvenile probation department is not paying some-
one else or another facility for the child’ s care.]

[(f) The juvenile board must ensure that reimbursement funds
received by the juvenile probation department are accounted for in ac-
cordance with generally accepted accounting principles. The Office
of Management and Budget (OMB) Circular A-128 establishes audit

requirements for local governments that receive more than $25,000 in
federal aid ayear. Thejuvenileboard must ensurethat copiesof audits
besubmitted to TJPC within 30 working daysof the completion of the
audit.]

[(g) When the juvenile board submits the request for reim-
bursement or the request for reimbursement correction form to TJPC,
and TJPC receives federal reimbursement, then TJPC passes through
to each juvenile board the reimbursement it receives for the juvenile
board’s IV-E eligible children in placement.]

§347.21. Program Monitoring Compliance with IV-E.

[(a) Thejuvenileboard must ensurethat thejuvenileprobation
department:]

[(1) designates a case reader to monitor compliance with
these rules;]

[(2) thecase reader reads records of IV-E eligible children
at least quarterly;]

[(3) the results of the reading are reported to the case
reader’ s supervisor;]

[(4) if any rulesare not met, the supervisor submits awrit-
ten corrective action plan to the chief juvenile probation officer; and]

[(5) the juvenile probation department submits a report to
theTexasJuvenileProbation Commission (TJPC) about itsmonitoring
results on or before the tenth of the following month.]

[(b) TJPC staff monitorsjuvenileprobation departmentsoper-
ated by participating juvenile boards as needed, but not less than bian-
nually.]

(a) [(c)] The juvenile board shall allow staff [monitors] from
TJPC to review IV-E case management systems and case records, fis-
cal operations, and Title IV-E approved residential programs operated
by the juvenile board for compliance with TJPC, TDPRS, and related
federal standards. These reviews shall be conducted on aregular basis
as determined by TJPC [and department systems for compliance, doc-
umentation, and verification with these rules].

(b) [(d)] TJPC shall notify [notifies] the juvenile board in writ-
ing of the monitoring results [any noncompliance].

(c) [(e)] The juvenile board shall [must] ensure that the juve-
nile probation department responds to written notice of noncompliance
with a written corrective action plan that includes a projected date of
compliance within 30 working days of receipt of the notice.

(d) [(f)] If a juvenile probation department fails to respond to
the written notice of noncompliance, or continues to be out of compli-
ance with one or more of these rules, then TJPC may pursue further
action, which may include one or more of the following:

(1) arranging a meeting with the juvenile probation depart-
ment to discuss:

(A) problems with noncompliance and reasons for non-
compliance;

(B) identification of needed resources to assist with cor-
recting problem areas; and

(C) strategies to correct problem areas;

(2) requiring a written corrective action plan and expected
date of compliance to be submitted to TJPC within 30 working days of
conference date [with the juvenile probation department or receipt of
written notice of noncompliance];
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(3) suspending federal funds to the juvenile probation de-
partment temporarily until compliance with federal standards is accom-
plished;

(4) requiring the juvenile probation department to reim-
burse funds to TJPC; and

(5) terminating the IV-E contract between TJPC and the
juvenile board.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 10,

2000.

TRD-200005559
Lisa Capers
Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 424-6710

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 3. TEXAS COMMISSION ON
ALCOHOL AND DRUG ABUSE

CHAPTER 142. INVESTIGATIONS AND
HEARINGS
40 TAC §§142.11, 142.21, 142.22, 142.31, 142.32

The Texas Commission on Alcohol and Drug Abuse proposes
the repeal of §§142.11, 142.21, 142.22, 142.31, and 142.32 con-
cerning Investigations and Hearings. These sections contain
definitions, information on complaints and investigations, infor-
mation regarding investigations of abuse or neglect of children,
the elderly or the disabled, procedures for facility and chemical
dependency counselor disciplinary hearings, and administrative
penalties. The repeal is proposed because extensive changes
in these rules made it more feasible to repeal the entire chapter
and propose a new one concurrently.

Jay Kimbrough, Executive Director, has determined that for the
first five-year period the repeal is in effect there will be no fiscal
implications for state or local government as a result of the pro-
posed repeals.

Mr. Kimbrough has also determined that for each year of the
first five years the repeal is in effect the anticipated public benefit
will be elimination of unnecessary rules. There will be no effect
on small businesses. There is no anticipated economic cost to
current providers.

Comments on the proposal may be submitted to Tamara Allen,
Rules Manager, Texas Commission on Alcohol and Drug Abuse,
P.O. Box 80529, Austin, Texas 78708-0529. Comments must
be received no later than 30 days from the date the proposal is
published in the Texas Register.
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Commission on Alcohol and Drug Abuse or in the Texas

Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The repeal is proposed under the Texas Health and Safety Code,
Chapter 464, which provides the Texas Commission on Alcohol
and Drug Abuse with the authority to adopt rules and standards
for the licensure of chemical dependency treatment facilities and
under Texas Occupations Code, Chapter 504, which provides
the commission with the authority to establish procedures for the
licensure of chemical dependency counselors.

The codes affected by the proposed repeals are the Texas Health
and Safety Code, Chapter 464 and Texas Occupations Code,
Chapter 504.

§142.11. Definitions.

§142.21. Complaints and Investigations.

§142.22. Investigations of Abuse or Neglect of Children, the Elderly,
or the Disabled.

§142.31. Procedure for Facility and Chemical Dependency Coun-
selor Disciplinary Hearings.

§142.32. Administrative Penalties.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 9, 2000.

TRD-200005533
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 349-6733

♦ ♦ ♦
The Texas Commission on Alcohol and Drug Abuse proposes
new §§142.11, 142.21, 142.31 and 142.32 concerning Investi-
gations and Hearings. These sections contain definitions and
information regarding complaints and investigations, the proce-
dure for contested cases for counselor and facility licenses, and
administrative penalties for licensed facilities and counselors.

These new sections are proposed to establish the processes
for investigations and hearings for facilities and counselors li-
censed by the commission. Changes from the current Chapter
142, which is simultaneously proposed for repeal include: un-
necessary definitions are deleted; two sections on different types
of investigations have been combined into one; unnecessary
provisions about abuse/neglect investigations have been elimi-
nated; the complaint category definitions now include allegations
of fraud or misuse of state funds; circumstances under which
the commission may require an agency to conduct an internal
investigation have been delineated; the rule regarding provider
notification has been clarified to defer notification when it might
jeopardize investigation of the complaint; provisions for default
orders are now included; deadlines are now specified in relation
to the effective date of the notice and that is defined as five days
after the date of mailing; the system for determining administra-
tive penalties has been restructured so that dollar amounts are
attached to violations based on the seriousness of the violation,
the number of previous violations, and the person’s history of
disciplinary action; administrative penalties will no longer be re-
duced if corrective action is taken and repeat violations will result
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in substantially higher penalties; there is no longer a provision for
waiving administrative penalties; the base amount assessed for
a Category B violation has been reduced from $600 to $500; if
a person surrenders the license in lieu of paying an administra-
tive penalty relicensure is now prohibited for a two-year period;
and, finally, failure to pay an administrative penalty will result in
suspension of the license.

Jay Kimbrough, Executive Director, has determined that for the
first five-year period the rules are in effect there will be no fiscal
implications for state or local government as a result of enforcing
the rules.

Mr. Kimbrough has also determined that for each year of the first
five years the rules are in effect the anticipated public benefit will
be better protection of those who access services from persons
licensed by the commission through fair, effective and efficient
processes for investigations, administrative hearings and penal-
ties. There is no additional effect on small businesses. There
is no anticipated economic cost to persons required to comply
with the proposed amendments. Of course, there will be an eco-
nomic cost to those who fail to comply with applicable licensure
rules and are subsequently assessed administrative penalties.

Comments on the proposal may be submitted to Tamara Allen,
Rules Manager, Texas Commission on Alcohol and Drug Abuse,
P. O. Box 80529, Austin, Texas 78708-0529. Comments must
be received no later than 30 days from the date the proposal is
published in the Texas Register.

These new sections are proposed under the Texas Health
and Safety Code, Chapter 464, which provides the Texas
Commission on Alcohol and Drug Abuse with the authority
to adopt rules and standards for the licensure of chemical
dependency treatment facilities and under Texas Occupations
Code, Chapter 504, which provides the commission with the
authority to establish procedures for the licensure of chemical
dependency counselors.

The codes affected by the proposed new sections are the Texas
Health and Safety Code, Chapter 464 and Texas Occupations
Code, Chapter 504.

§142.11. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicatesotherwise.

(1) Administrativehearing - An appealshearing conducted
by a State Office of Administrative Hearings administrative law judge
on behalf of the commission.

(2) Board - The commissioners of the Texas Commission
on Alcohol and Drug Abuse.

(3) Child - A person under the age of 18.

(4) Commission - The Texas Commission on Alcohol and
Drug Abuse.

(5) Days - Calendar days, unless otherwise specified.

(6) Disabled person - A person with a mental, physical, or
developmental disability that substantially impairs the person’s ability
to provide adequately for the person’s care or protection and who is:

(A) 18 years of age or older; or

(B) under 18 years of age and who has had the disabil-
ities of minority removed.

(7) Elderly person - A person 65 years of age or older.

(8) Executive director - The chief administrative officer of
the commission.

(9) Person - An individual, partnership, corporation, asso-
ciation, governmental subdivision or public or privateorganization that
is not a state agency.

(10) Respondent - A person against whom thecommission
seeks adverse action.

§142.21. Complaints and Investigations.
(a) A person alleging that a provider or licensee has violated

commission statute or rules may fileacomplaint with the commission.
Complaintsabout licensed counselorsmust besubmitted in writing and
under oath.

(b) Thecommission acceptsoral or written reportsconcerning
actsof abuseor neglect of children, the elderly, or the disabled relating
to persons funded or licensed by the commission.

(1) When it receivessuch areport, the commission notifies
any other known agencieswhich licenseor fundthealleged perpetrator.

(2) When it receivesareport of abuse or neglect of achild,
the commission also notifies the appropriatestate or local law enforce-
ment agency.

(c) The commission may initiate an investigation or disci-
plinary action against a provider or licensee if it receives information
that a violation has or may have occurred.

(d) The commission documents, evaluates, and prioritizes
complaints based on the seriousness of the alleged violation and the
level of client or participant risk. The commission uses the following
categories.

(1) Category I: Alleged violations that pose an immediate
threat to the health or safety of individuals receiving prevention, inter-
vention, or treatment services from persons licensed or funded by the
commission.

(2) Category II: Alleged violations that pose a potential
threat to the health or safety of individuals receiving prevention, in-
tervention, or treatment services from persons licensed or funded by
the commission and allegations of fraud or misuse of state funds.

(3) Category III: Alleged violations that do not pose a po-
tential threat to thehealth or safety of individuals receiving prevention,
intervention, or treatment services from persons licensed or funded by
the commission.

(4) Category IV: Alleged violations that are not related to
commission rules or funding requirementsand are not within the juris-
diction of the commission.

(g) The commission will refer complaints outside its jurisdic-
tion to the appropriate agency for action, as appropriate.

(h) The commission will conduct a prompt and thorough in-
vestigation of all Category I and Category II complaints, including all
allegations of abuse, neglect, and exploitation.

(i) The commission will evaluate Category III complaints.
Based on the nature and severity of the alleged incident, the commis-
sion will determine whether to investigate the complaint directly or
require the provider or facility to conduct an internal investigation
and submit its findings to the commission. The results of a provider’s
internal investigation will be reviewed and may result in additional
investigation by commission staff.

(j) The commission shall inform the person in writing of the
nature of the complaint unless it would jeopardize the investigation.
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(k) The person under investigation shall provide commission
staff access to all documents, evidence, and individuals related to the
alleged violation, including the results of any internal investigations.

(l) Until the case is resolved, the commission shall send quar-
terly written status reports to all parties.

(m) The commission shall prepare a complete written report
of its investigative findings and conclusions.

(1) The commission shall inform the person under investi-
gation and the complainant of the results of the investigation.

(2) If the commission has found evidence that a child may
have been abused or neglected, it shall report the evidence to the ap-
propriate state or local law enforcement agency.

(3) If the investigation reveals that an elderly or disabled
person has been abused by another person in amanner that constitutes
a criminal offense under any law, including §22.04 Penal Code, the
commission shall submit a copy of the investigative report to the ap-
propriate state or local law enforcement agency.

§142.31. Procedure for Contested Cases for Counselor and Facility
Licenses.

(a) At any stage of a disciplinary case, the commission and a
respondent may resolve the case by entering into an agreed order.

(b) Thecommission, upon investigation/inspection and devel-
opment of information indicating that grounds may exist to take disci-
plinary action, shall issueanoticeof intent notifying the respondent of
the proposed action.

(1) Thenotice letter shall be sent viaregular first-class and
certified mail to the respondent’s address of record.

(2) The notice shall specify:

(A) the statutes, rules, or orders allegedly violated;

(B) the factual basis of the alleged violations;

(C) the disciplinary action the commission intends to
take; and

(D) notice of an opportunity for a hearing to be held
under Subchapter C, Chapter 2001 of the Texas Government Code.

(3) If the commission is seeking an administrative penalty,
the letter shall also inform the respondent of the amount of the recom-
mended penalty and of the opportunity for a hearing on the violation,
the amount of the penalty, or both.

(4) The letter shall also include the following notices.

(A) If the respondent does not request a hearing on or
before the 20th day after notice is effective, the allegations will be
deemed true and the commission will issue a default final order im-
plementing the proposed action.

(B) If the respondent requests a hearing but fails to ap-
pear at the scheduled hearing, the allegations will be deemed true and
the State Office of Administrative Hearings (SOAH) will recommend
a default proposal for decision to implement the proposed action.

(C) Notice is effective five days after the date of mail-
ing.

(d) A respondent must submit a timely written request for a
hearing to avoid having the allegations in the notice letter deemed true
and a default order implementing the proposed action issued by the
commission. The request for hearing is timely if fi led with the com-
mission or postmarked on or before the 20th day after the notice is
effective.

(e) If therespondent fails to request ahearing on or before the
20thday after effectivenotice, thefactual allegationsof thenoticeletter
may be deemed true and shall form the basis of a default final order
implementing the proposed action.

(f) If the respondent requests a hearing, the commission may
offer the respondent an optional informal conference with commission
staff prior to the hearing date.

(1) At the informal conference, the respondent will be
given an opportunity to show compliance with all requirements of
statute, rule, or commission order cited in the notice letter.

(2) After the informal conference, the commission may
withdraw or amend charges contained in the notice letter, offer the
respondent an opportunity to dispose of the case through an agreed
order, or proceed to hearing under SOAH rules.

(g) Thecommission shall send written noticeof thehearing to
the respondent’ s address of record at least ten days before the date of
the hearing. The notice shall include:

(1) the date, time, place and nature of the hearing;

(2) a statement of the legal authority and jurisdiction under
which the hearing is to be held;

(3) a reference to theparticular sectionsof thestatutesand
rules involved;

(4) a short, plain statement of the matters asserted; and

(5) a statement that if therespondent does not appear at the
hearing, the allegationswill be deemed trueand the action proposed in
the notice of hearing may be granted by default.

(h) If therespondent failsto appear at ascheduled SOAH hear-
ing after being given proper notice of the hearing, SOAH shall issue a
proposal for decision recommending the proposed action.

(i) If the case is not resolved through an informal hearing or
default decision and goes forward to administrative hearing, the hear-
ing shall be conducted by an administrative law judge employed by the
SOAH and shall comply with the requirements of the Texas Govern-
ment Code, Chapter 2001, Subchapter C and SOAH Rules of Proce-
dure, 1 Texas Administrative Code, Chapter 155.

(1) At the hearing, parties in attendance shall be allowed
to present evidence, to examine witnesses, to cross-examine adverse
witnesses, to make argument, and to submit legal authority.

(2) After thehearing, theadministrative law judge shall is-
sue a proposal for decision containing a statement of the reasons for
the proposed decision and of each finding of fact and conclusion of
law necessary to the proposed decision.

(3) Exceptions to the proposal for decision, if fi led, must
befiled with theadministrative law judge within 20 daysafter the date
the proposal for decision is mailed. Replies to the exceptions, if any,
must befiled with theadministrative law judgewithin 30 daysafter the
date the proposal for decision is mailed.

(j) The commission’s board will consider the proposal for de-
cision in all mattersother than an administrativepenalty for achemical
dependency counselor at a public meeting and issue an order.

(k) The executive director will consider the proposal for de-
cision regarding an administrative penalty for a chemical dependency
counselor.

(l) A motion for rehearing, if filed, must befiled in accordance
with the Texas Government Code, Chapter 2001, Subchapter F. When
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a motion for rehearing is directed at a default final order, the motion
must be supported by evidence and address the following factors:

(1) failure to answer or appear at thehearing wasdue to an
accident or mistakeand was not intentional or theresult of aconscious
indifference;

(2) the respondent can present ameritorious defense to the
fact findings and legal conclusions in the order; and

(3) granting the rehearing will not work any injury to the
commission or its mission.

(m) The respondent appealing a final order shall pay to the
commission the cost of preparing the original or a certified copy of the
record that is to betransmitted to the reviewing court at ratesapproved
by the General Services Commission.

§142.32. Administrative PenaltiesFor Licensed Facilities and Coun-
selors.

(a) Violations are categorized according to the seriousness of
the violation and the actual or potential harm to the health, safety, and
welfare of the public. The commission has established specific guide-
lines for assigning categories. These guidelines show how various
offenses are categorized, but do not limit the commission’s authority
to categorize any particular offense that is not already included in the
guidelines or to modify those offenses already categorized. These
guidelines are available for review on the commission’s website
(www.tcada.state.tx.us) and at the commission’s administrative offices
at 9001 North IH 35, Suite 105, Austin, Texas, 78753.

(b) Administrativepenaltiesarenot assessed for themost seri-
ousviolations, which areassigned to Category A. Instead, thecommis-
sion will seek to deny, refuse to renew, revoke or suspend the license.

(c) The base administrative penalty for a first time offense is
$500 for a Category B violation, $200 for a Category C violation, and
$40 dollars for a Category D violation.

(1) The base administrative penalty is doubled for a sec-
ond-time violation and tripled for a third-time violation. If the same
violation is identified four times, the commission may seek to revoke
or suspend the license or assessan administrative penalty of four times
the base amount.

(2) An additional $250 will be assessed if the person’s li-
cense has been suspended or revoked during the past five years.

(3) If the total dollar value of administrative penalties as-
sessed during a single inspection or investigation is over $5,000 for a
facility or $2,000 for a counselor, the commission may seek to revoke
or suspend the license instead of imposing an administrative penalty.

(d) The commission may also charge the licensee for any en-
forcement costs related to subsequent follow-up compliance visits.

(e) When administrativepenaltiesarerecommended, theexec-
utive director or designee shall report staff findings and recommenda-
tions to the board, including the amount of the recommended penalty.

(f) The executive director shall give written notice to the li-
censee adversely affected. The notice will be by certified mail. The
notice shall include:

(1) a brief summary of the alleged violations;

(2) astatement of theamount of therecommended penalty;
and

(3) a notification that the licensee has a right to a hearing
on the occurrence of the violation, the amount of the penalty, or both.

(g) A request for hearing must be filed in writing within 20
days of the effective date of notice. Notice is effective five days after
mailing.

(h) Section 142.31 of this chapter apply to these proceedings.

(i) Failure to pay an administrative penalty will result in sus-
pension of thelicense. A licenseewho hasnot paid final administrative
penalties is not eligible for licensure renewal.

(j) A licensee may surrender the license in lieu of paying ad-
ministrative penalties. The licensee may reapply for licensure if:

(1) administrative penalties are paid prior to application;
and

(2) two years have passed since the date of surrender.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 9, 2000.

TRD-200005532
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 349-6733

♦ ♦ ♦
PART 4. TEXAS COMMISSION FOR
THE BLIND

CHAPTER 159. ADMINISTRATIVE RULES
AND PROCEDURES
SUBCHAPTER A. GENERAL INFORMATION
40 TAC §159.7

The Texas Commission for the Blind proposes new §159.7 con-
cerning payment of shift differentials. Authorization to pay shift
differentials to employees in the vocational rehabilitation pro-
gram was granted to the Commission during the 76th Legislature
(1999). The section establishes the agency’s system for deter-
mining positions eligible to receive shift differential payments and
the rate allowed to be paid.

Alvin Miller, Chief Financial Officer, has determined that the fiscal
implications relating to cost or revenues of the state will not be
material each year for the first five years the rules are in effect.
There will be no fiscal implications on local governments as a
result of enforcing or administering the rules.

Mr. Miller has also determined that for each year of the first
five years the rules are in effect the anticipated public benefits
will be an increased pool of individuals applying for jobs within
the vocational rehabilitation program that require the individual
to work hours outside the normal work day. There will be no
economic cost to small businesses or individuals as a result of
the rule.

Questions about the content of this proposal may be directed to
Jean Crecelius at (512) 377-0611, and written comments on the
proposal may be submitted to Policy and Rules Coordinator, P.O.
Box 12866, Austin, Texas 78711, within 30 days from the date of
this publication.
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The rule is proposed under the authority of Human Resources
Code, Title 5, Chapter 91, §91.016, which authorizes the Com-
mission to develop rules and implement policies allowing shift
differentials to be paid to employees in the vocational rehabilita-
tion program.

The proposal affects no other statutes.

§159.7. Payment of Shift Differentials.

(a) Theexecutive director isauthorized to pay ashift differen-
tial to eligibleemployeesin thevocational rehabilitation program. The
shift differential shall bepaid in additionto theemployee’sregular base
pay, exclusive of longevity and benefit replacement pay.

(b) The executive director is authorized to determine the
agency positions which are eligible to receive shift differential pay-
ments. The rate of payment shall be a percentage of the employee’s
monthly regular base pay, not to exceed the maximum allowed by
state law, in relation to the number of hours the employee regularly
works outside the work hours of Monday through Friday, 8:00 a.m.
to 5:00 p.m.

(c) This section shall not apply to those employees whose
work hours have been adjusted according to agency policies concern-
ing staggered work hours.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005603
Terrell I. Murphy
Executive Director
Texas Commission for the Blind
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 377-0611

♦ ♦ ♦
CHAPTER 161. APPEALS AND HEARING
PROCEDURES
SUBCHAPTER A. VOCATIONAL
REHABILITATION AND INDEPENDENT
LIVING PROGRAMS
40 TAC §161.24

The Texas Commission for the Blind proposes the amendment of
§161.24, pertaining to witness fees. The amendment is needed
to update the TAC citation included in the rule that has subse-
quently been repealed and adopted under a new section num-
ber.

Alvin Miller, Chief Financial Officer, has determined that for the
first five-year period the rule is in effect there will be no foresee-
able implications relating to cost or revenues of the state or local
governments as a result of enforcing or administering the rules.

Mr. Miller has also determined that for each year of the first
five years the rules are in effect the anticipated public benefits
will be current references for public reference. There will be no
economic cost to small businesses or individuals as a result of
the rule.

Questions about the content of this proposal may be directed to
Jean Crecelius at (512) 377-0611, and written comments on the
proposal may be submitted to Policy and Rules Coordinator, P.
O. Box 12866, Austin, Texas 78711, within 30 days from the date
of this publication.

The amendment is proposed under the authority of Human Re-
sources Code, Title 5, Chapter 91, §91.011, which authorizes
the Commission to adopt rules prescribing the policies and pro-
cedures followed by the commission in the administration of its
programs.

The proposal affects no other statute.

§161.24. Witness Fees.
(a) Any witness or deponent who is not a party to and who

is subpoenaed or otherwise appears at any hearing or proceeding at
the instance of the Commission is entitled to receive reimbursement
according to §159.3 [§159.22] of this title (relating to Reimbursement
of Expenses of Witnesses).

(b)-(c) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005621
Terrell I. Murphy
Executive Director
Texas Commission for the Blind
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 377-0611

♦ ♦ ♦
CHAPTER 163. VOCATIONAL REHABILITA-
TION PROGRAM
SUBCHAPTER C. VOCATIONAL
REHABILITATION SERVICES
40 TAC §163.35

The Texas Commission for the Blind proposes amendments to
§163.35 of the agency’s vocational rehabilitation program rules
pertaining to occupational licenses, tools, equipment, and ini-
tial stocks and supplies. The amendments clarify items that are
not considered as equipment and are not purchased for con-
sumers as a part of an individualized plan for employment. The
amendments also clarify that the consumer may not sell or oth-
erwise voluntarily relinquish possession of tools and equipment
provided to the consumer at state and federal expense.

Alvin Miller, Chief Financial Officer, has determined that there
will be no foreseeable implications relating to cost or revenues
of the state or local governments as a result of enforcing or ad-
ministering the rules.

Mr. Miller has also determined that for each year of the first five
years the rules are in effect the anticipated public benefits will be
increased clarity in the agency’s rules pertaining to services the
agency is authorized to purchase during a consumer’s rehabili-
tation plan. There will be no economic cost to small businesses
or individuals as a result of the rule.
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Questions about the content of this proposal may be directed to
Jean Crecelius at (512) 377-0611, and written comments on the
proposal may be submitted to Policy and Rules Coordinator, P.
O. Box 12866, Austin, Texas 78711, within 30 days from the date
of this publication.

The amendment is proposed under the authority of Human Re-
sources Code, Title 5, Chapter 91, Section 91.011(h), which al-
lows the agency to adopt rules prescribing the policies and pro-
cedures followed by the Commission in the administration of its
programs.

The proposal affects no other statutes.

§163.35. Occupational Licenses, Tools, Equipment, and Initial
Stocks and Supplies.

(a) Occupational licenses are any licenses, permits, fees for
examinations for licenses, or other written authorities required by state,
city, or other government units to practice an occupation or enter a small
business. State and municipal tax assessments on occupations are not
included.

(b) Tools must be needed or required to participate in the con-
sumer’s training program or for entry into an employment situation and
include only those tools normally provided to workers with visual im-
pairments in the same or a similar trade or profession.

(c) Equipment includes fixtures, apparatuses, machinery, or
appliances normally found in a place of business that are necessary to
carry out the requirements of the business in an efficient manner. Ex-
amples of items not considered as equipment are firearms, permanent
structure buildings, land, aircraft, operating capital, operating cost, ve-
hicles, trailers, boats, or other items requiring a Certificate of Title to
be used on public roads, highways, or waterways. [Examples of items
not considered asequipment areautomobiles, building, land, operating
capital, and operating cost.]

(d) Initial stocks and supplies are the initial goods necessary
for direct resale or for further preparation for direct resale, either on a
wholesale or retail basis, by a consumer entering into a self-employ-
ment enterprise. Such merchandise is limited to the amount necessary
to start the business.

(e) Theconsumer may not sell, giveaway, or otherwisevolun-
tarily relinquish possession of any tools, equipment, or nonconsumable
supplies issued to the consumer during the rehabilitation process. [The
commission retains residual title to all tools, equipment, and unused
supplies issued to a consumer during the rehabilitation process.]

(f) The consumer must take reasonable care of tools, equip-
ment, and supplies provided by the commission and shall be liable for
its loss and damage resulting from wrongful act or neglect.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005610
Terrell I. Murphy
Executive Director
Texas Commission for the Blind
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 377-0611

♦ ♦ ♦

CHAPTER 164. INDEPENDENT LIVING
PROGRAM
SUBCHAPTER A. GENERAL INFORMATION
40 TAC §§164.1-164.3

The Texas Commission for the Blind is proposing several
changes to rules in Chapter 164 pertaining to administration
of the Independent Living Program. These changes are being
proposed as a result of the agency’s review of all chapter
rules under its rule review plan adopted in accordance with
the Appropriations Act, Article IX, §167, passed by the 75th
Texas Legislature (1997), and now found in Article IX, §9-10.13,
passed by the 76th Texas Legislature (1999).

Section 164.1, pertaining to a statement of the program’s pur-
pose, is being amended to clarify language that may be inter-
preted erroneously as limiting. Section 164.2, pertaining to a
statement of legal authority for the program, is amended into
proper rule form. Section 164.3, pertaining to definitions, has
been amended by adding needed definitions, deleting terms no
longer used in the rules or that do not have chapter-wide applica-
tion, and amending terms not consistent with federal definitions.
Section 164.10 is being amended to simplify application proce-
dures. Section 164.11 is being repealed and simultaneously be-
ing replaced with a new §164.11 that has been rewritten con-
sistent with federal eligibility regulations. Section 164.13 is be-
ing amended to add the federal requirement that consumers be
notified about the state’s Client Assistance Program when de-
termined to be ineligible for services and to delete a provision
requiring a periodic review of ineligibility which is not required in
federal regulations. Section 164.25 is being amended by elimi-
nating references to an order of selection because the order of
selection is being simultaneously proposed for repeal. This sec-
tion is also being amended by eliminating references to other
subchapters and substituting the applicable section numbers for
clarity. Section 164.26 is being amended by removing subsec-
tion (a) because the provision is covered within the definitions.
Sections 164.30-164.32, pertaining to an order of section, are
being repealed. The agency has not had occasion to implement
this order of selection and it no longer serves a useful purpose as
it is written. Section 164.41 is being amended by adding train-
ing in management of secondary disabilities or related health
conditions to the services excepted from financial participation.
Adding this exception will allow consistent application of financial
participation across agency programs. Section 164.43 is being
amended to clarify that the income of only those members of the
family who have a legal obligation of support for the consumer
will be taken into consideration in determining monthly income.
Section 164.45 is being amended by adding disability-related ex-
penses, rent or home mortgage payments, and family obligations
imposed by court order to the costs subtracted from monthly in-
come to arrive at net monthly income for consistent application
across programs.

Alvin Miller, Chief Financial Officer, has determined that there
will be no foreseeable implications relating to cost or revenues
of the state or local governments as a result of enforcing or ad-
ministering the rules.

Mr. Miller has also determined that for each year of the first five
years the rules are in effect the anticipated public benefits will be
increased clarity in the agency’s rules pertaining to independent
living services the agency is authorized to provide to consumers
under the federal program. There will be no economic cost to
small businesses or individuals as a result of the rule.
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Questions about the content of the proposals may be directed to
Jean Crecelius at (512) 377-0611, and written comments on the
proposals may be submitted to Policy and Rules Coordinator,
P.O. Box 12866, Austin, Texas 78711, within 30 days from the
date of this publication.

The rules are proposed under the authority of Human Resources
Code, Title 5, Chapter 91, §91.011(h), which allows the agency
to adopt rules prescribing the policies and procedures followed
by the Commission in the administration of its programs.

The proposal affects no other statutes.

§164.1. Program Purpose.
The Independent Living Program is a joint state-federal funded pro-
gram administered by the Commission to assess, plan, develop, and
provide independent living services to persons eligible under federal
and state guidelines [for eligible persons with visual impairments so
that thesepersonsmay reach alevel of independencewithin their fami-
liesand communities in accordancewith their capacities, interests, and
abilities].

§164.2. Conformity to Federal Requirements.
The rules in this chapter are intended to comply with [provisionsof the
following:]

[(1)] the Rehabilitation Act of 1973 as amended (29 United
States Code, §§701 et seq.);

[(2)] implementing federal regulations (34 Code of Federal
Regulations, Parts 364, 365, 366 and 367); and

[(3)] the state plan for independent living submitted to and
approved by the federal government[,which is effective in all political
subdivisions of the state]. In case of any conflict, federal regulations
shall prevail.

§164.3. Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings unless the context clearly indicates otherwise.

(1) Act--The Rehabilitation Act of 1973, as amended.

(2) [Applicant--A person, or a person’s representative, as
appropriate, who has filled out and signed the commission’s applica-
tion form or who has signed a written request for independent living
services and is available for an assessment to determineeligibility and
priority for services.]

[(3)] Blind (person who is)--A person whose visual acuity
with best correction is 20/200 or less in the better eye, or a person with
a limitation in the field of vision such that the widest diameter of the
visual field subtends an angle no greater than 20 degrees, which means
a visual field of no greater than 20 degrees in the better eye.

(3) [(4)] Comparable services and benefits--Services and
benefits that are provided or paid for, in whole or in part, by other fed-
eral, state, or local public agencies, by health insurance, or by employee
benefits; available to the consumer; and commensurate in quality and
nature to the services that the consumer would otherwise receive from
the commission.

(4) [(5)] Consumer--A person who has been determined el-
igible by the commission for independent living services.

(5) Disability--A physical or mental impairment that sub-
stantially limits one or more major life activities.

(6) Family--The consumer, parent(s), and/or legal
guardian(s) and all individuals residing in the household for whom
the consumer, parent(s) and/or legal guardian(s) have legal and[/or]
financial responsibility.

(7) Independent Living Plan (IL Plan)--A written record
that documents all phases of the consumer’s rehabilitation process as
developed by the independent living worker and the consumer.

(8) Individual with a significant [severe] disability--An in-
dividual with a visual impairment whose ability to function indepen-
dently in the family or community or whose ability to obtain, maintain,
or advance in employment is substantially limited and for whom the
delivery of independent living services will improve the ability to func-
tion, continue functioning, or move toward functioning independently
in the family or community or to continue in employment, respectively.

[(9) Progressive eye condition--A visual condition that if
left untreated may lead to a bilateral condition of blindness.]

(9) [(10)] Representative--A parent, legal guardian, or
other representative appointed by the court to represent the individual
or an advocate or other family member designated in writing by the
individual to represent the individual.

[(11) Severe visual disability--A significant visual loss, or
a potentially significant visual loss due to a progressive eye condition
as documented by medical evidence, that limits the functional ability
of an individual.]

(10) [(12)] Transportation--Travel and related expenses
that are necessary to enable a consumer to benefit from another
independent living service and travel and related expenses for an
attendant or aide if the services of that attendant or aide are necessary
to enablean individual with asignificant disability to benefit from that
independent living service.

(11) [(13)] Visual impairment--A visual acuity, with best
correction, of 20/70 or less in the better eye, or a visual field of 30
degrees or less in the better eye, or a combination of both.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005604
Terrell I. Murphy
Executive Director
Texas Commission for the Blind
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 377-0611

♦ ♦ ♦
SUBCHAPTER B. BASIC PROGRAM
REQUIREMENTS
40 TAC §§164.10, 164.11, 164.13

The amendments and new section are proposed under the
authority of Human Resources Code, Title 5, Chapter 91,
§91.011(h), which allows the agency to adopt rules prescribing
the policies and procedures followed by the Commission in the
administration of its programs.

The proposal affects no other statutes.

§164.10. Application.

(a) To apply for independent living services, a person or the
person’s representative may contact the commission office closest to
them and provide the name of the person seeking services, an address
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where the person resides, and a telephone number, if the person has a
telephone. [A person isconsidered an applicant for serviceson theday
the Commission receives either a signed application form or a written
request for independent living services, and the person is available for
an assessment to determine eligibility and priority for services.]

(b) Persons residing in institutions, such as state schools, state
hospitals, or prisons, may apply for services when their release is ex-
pected within 60 days.

§164.11. Eligibility.

(a) Independent living services are available to individuals
with a significant disability as the term is defined in §164.3 of this
title, relating to definitions.

(b) TheCommission shall apply eligibility requirementswith-
out regard to the individual’s age, color, creed, gender, national origin,
race, religion, or length of time present in Texas.

§164.13. Ineligibility Determination.

(a) Prior to making a determination of ineligibility, the com-
mission shall consult with or provide a clear opportunity for consulta-
tion with the applicant or, in appropriate cases, the applicant’s repre-
sentative.

(b) The commission shall inform the applicant or the appli-
cant’s representative, in appropriate cases, in writing, or by special
mode of communication if designated by the applicant, of an ineligi-
bility determination, including the reasons for the determination, the
requirements under this chapter, and the means by which the applicant
may appeal the decision. The notice shall also include information on
how to contact the Client Assistance Program in Texas. If appropriate,
the Commission shall refer the applicant to other agencies and facili-
ties.

(c) The commission shall review an ineligibility determination
within 12 months unless the person has refused the review, the person
is no longer present in Texas, the person’s whereabouts are unknown,
or the person’s medical condition is rapidly progressive or terminal.

[(d) In thecaseof an ineligibility determination subsequent to
the provision of services under an independent living plan based on a
determination that theperson is incapableof achieving an independent
living outcome, the commission shall review the ineligibility determi-
nation annually thereafter only if requested by the person or the per-
son’s representative.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005606
Terrell I. Murphy
Executive Director
Texas Commission for the Blind
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 377-0611

♦ ♦ ♦
40 TAC §164.11

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Juvenile Probation Commission or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal is proposed under the authority of Human Resources
Code, Title 5, Chapter 91, §91.011(h), which allows the agency
to adopt rules prescribing the policies and procedures followed
by the Commission in the administration of its programs.

The proposal affects no other statutes.

§164.11. Eligibility.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005605
Terrell I. Murphy
Executive Director
Texas Commission for the Blind
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 377-0611

♦ ♦ ♦
SUBCHAPTER C. INDEPENDENT LIVING
SERVICES
40 TAC §164.25, §164.26

The amendments are proposed under the authority of Human
Resources Code, Title 5, Chapter 91, §91.011(h), which allows
the agency to adopt rules prescribing the policies and proce-
dures followed by the Commission in the administration of its
programs.

The proposal affects no other statutes.

§164.25. Goods and Services.

(a) Goods and services provided under this chapter must be
necessary to assist the consumer to achieve a greater level of indepen-
dence.

(b) Goods and services provided under this chapter shall be
subject to application of §§164.40-164.46 of thistitlepertaining to con-
sumer participation in the cost of services [Subchapter D of this title
(relating to Order of Selection for Independent Living Services), and
Subchapter Eof thistitle(relatingtoConsumer Participation in theCost
of Services)].

(c) Goods and services shall be provided only when planned
in advance.

(d) The agency shall use, to the maximum extent possible and
allowed, comparable services and benefits from other sources for all
goods and services to be provided under this chapter.

§164.26. Transportation.

[(a) Transportationmay includetravel andrelated expensesfor
anattendant or aideif theservicesof that personarenecessary toenable
the consumer to travel.]

(a) [(b)] Transportation that is available to the consumer with-
out cost to the commission shall be used first.

(b) [(c)] Transportation provided by the consumer shall be re-
imbursed at a rate no more than the rate for state employees traveling
on state business.
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(c) [(d)] To seek reimbursement for transportation, the con-
sumer must submit a statement to the commission noting, at a mini-
mum, the starting point, destination, the number of miles traveled, and
any other information as may be required by the commission to satisfy
state requirements.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005607
Terrell I. Murphy
Executive Director
Texas Commission for the Blind
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 377-0611

♦ ♦ ♦
SUBCHAPTER D. ORDER OF SELECTION
FOR INDEPENDENT LIVING SERVICES
40 TAC §§164.30-164.32

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Juvenile Probation Commission or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal of this subchapter and all rules therein are proposed
under the authority of Human Resources Code, Title 5, Chapter
91, §91.011(h), which allows the agency to adopt rules prescrib-
ing the policies and procedures followed by the Commission in
the administration of its programs.

The proposal affects no other statutes.

§164.30. Purpose.

§164.31. Application.

§164.32. Order of Selection.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005608
Terrell I. Murphy
Executive Director
Texas Commission for the Blind
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 377-0611

♦ ♦ ♦
SUBCHAPTER E. CONSUMER PARTICIPA-
TION IN THE COST OF SERVICES
40 TAC §§164.41, 164.43, 164.45

The amendments are proposed under the authority of Human
Resources Code, Title 5, Chapter 91, §91.011(h), which allows

the agency to adopt rules prescribing the policies and proce-
dures followed by the Commission in the administration of its
programs.

The proposal affects no other statutes.

§164.41. Scope.

All goods and services provided under this chapter are subject to this
subchapter except the following:

(1) diagnostics and evaluation services (includes mainte-
nance and transportation);

(2) counseling, guidance, and referral services provided by
commission staff;

(3) independent living worker services;

(4) orientation and mobility training;

(5) low vision evaluations;

(6) adaptive aids, appliances, and supplies under $50;

(7) interpreter services;

(8) Criss Cole Rehabilitation Center training (includes
transportation to and from the center); and

(9) services paid for or reimbursed by a source other than
the commission.

(10) training inmanagement of secondary disabilitiesor re-
lated health conditions.

§164.43. General Procedures.

(a) The commission shall inform applicants of the rules on
consumer participation in the cost of services upon application.

(b) All applicants and consumers, regardless of their economic
resources, may be asked if they can pay for any part of their rehabilita-
tion program.

(c) Participation in the cost of services shall be determined af-
ter eligibility requirements contained in §164.11 of this title (relating to
eligibility) and order of selection criteria contained in Subchapter D of
this title (relating to order of selection for independent living services)
have been applied and approved.

(d) Participation in the cost of services shall be determined by
the economic resources of all persons meeting the definition of family
who have a legal obligation of support for the consumer.

(e) Economic resources shall be evaluated at least annually or
at any time the commission is purchasing a service and/or the commis-
sion has reason to believe the family’s economic status has changed.

§164.45. Allowed Adjustments to Calculate Net Monthly Income.

It is not the intent of the commission to impose a financial hardship
upon a family; therefore, monthly income may be adjusted to net
monthly income by subtracting the following:

(1) disability-related expenses paid by the family, includ-
ing, but not limited to, medical payments as a result of disability and/or
illness of family member, [and]

(2) prescribed family medications and diets,[.]

(3) rent or home mortgage payments, and

(4) family obligations imposed by court order.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005609
Terrell I. Murphy
Executive Director
Texas Commission for the Blind
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 377-0611

♦ ♦ ♦
CHAPTER 169. BLIND AND VISUALLY
IMPAIRED CHILDREN’S PROGRAM
SUBCHAPTER A. GENERAL INFORMATION
40 TAC §169.3

The Texas Commission for the Blind proposes the amendment
of §169.3, pertaining to remedy of dissatisfaction in the Blind
and Visually Impaired Children’s program. The amendment is
needed to update the reference to a section of the agency’s rules
that has subsequently been repealed and adopted under a new
section number.

Alvin Miller, Chief Financial Officer, has determined that for the
first five-year period the rule is in effect there will be no impli-
cations relating to cost or revenues of the state or local govern-
ments as a result of enforcing or administering the rule.

Mr. Miller has also determined that for each year of the first five
years the rules are in effect the anticipated public benefits will
be current references for rule clarity. There will be no economic
cost to small businesses or individuals as a result of the rule.

Questions about the content of this proposal may be directed to
Jean Crecelius at (512) 377-0611, and written comments on the
proposal may be submitted to Policy and Rules Coordinator, P.
O. Box 12866, Austin, Texas 78711, within 30 days from the date
of this publication.

The amendment is proposed under the authority of Human Re-
sources Code, Title 5, Chapter 91, Section 91.018, which autho-
rizes the Commission to promulgate rules establishing methods
for directing complaints to the agency.

The proposal affects no other statutes.

§169.3. Remedy of Dissatisfaction.

The agency’s appeal process in Subchapter B of Chapter 161 [§159.21]
of this title (relating to Blind and Visually Impaired Children’s Pro-
gram Appealsand Hearing Procedures[Appeals, Process, Reviewsand
Hearings]) shall be available to parents who wish to contest a determi-
nation made concerning eligibility for services, the denial and furnish-
ing of services, and the termination of services.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005618

Terrell I. Murphy
Executive Director
Texas Commission for the Blind
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 377-0611

♦ ♦ ♦
CHAPTER 172. ADVISORY COMMITTEES
AND COUNCILS
40 TAC §172.3

The Texas Commission for the Blind proposes the amendment
of §172.3, pertaining to Committees and Councils Estab-
lished by the Board. In compliance with Government Code, §
2110.008, pertaining to Duration of Advisory Committees, the
Commission has determined that regional advisory committees
continue to provide the agency with valuable information and
feedback about local consumer services. Their chairpersons
also serve as members of the agency’s statewide consumer
advisory committee. The committees are being extended in the
amendment until 2004.

Alvin Miller, Chief Financial Officer, has determined that for the
first five-year period the rule is in effect there will be no foresee-
able implications relating to cost or revenues of the state or local
governments as a result of enforcing or administering the rules.

Mr. Miller has also determined that for each year of the first five
years the rules are in effect the anticipated public benefits will be
an effective method for obtaining feedback from people who are
blind and receiving services from the agency. There will be no
economic cost to small businesses or individuals as a result of
the rule as amended.

Questions about the content of this proposal may be directed to
Jean Crecelius at (512) 377-0611, and written comments on the
proposal may be submitted to Policy and Rules Coordinator, P.
O. Box 12866, Austin, Texas 78711, within 30 days from the date
of this publication.

The amendment is proposed under the authority of Human Re-
sources Code, Title 5, Chapter 91, § 91.011, which authorizes
the Commission to adopt rules prescribing the policies and pro-
cedures followed by the commission in the administration of its
programs.

The proposal affects no other statute.

§172.3. Committees and Councils Established by the Board.

Regional Advisory Committees.

(1)-(4) (No change.)

(5) Membership. Each RAC shall be comprised of seven
members appointed by the regional director. The terms of three mem-
bers will expire on December 31 of odd-numbered years and the term
of remaining members will expire on December 31 of even-numbered
years. [The first three members whose terms expire on an odd-num-
bered year will conclude their termson December 31, 1997.] The ma-
jority of members shall be persons who are blind or parents/guardians
of persons who are blind and who are receiving or have received ser-
vices from the Commission within three years prior to appointment.

(6) (No change.)

(7) Duration. The RAC shall be continue in existence until
December 31, 2004 [2000].
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 11,

2000.

TRD-200005617

Terrell I. Murphy
Executive Director
Texas Commission for the Blind
Earliest possible date of adoption: September 24, 2000
For further information, please call: (512) 377-0611

♦ ♦ ♦
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WITHDRAWN  RULES
An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing a
notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after filing as specified by the agency withdrawing the action. If a proposal is not adopted or withdrawn
within six months of the date of publication in the Texas Register, it will automatically be withdrawn by the
office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.



TITLE 16. ECONOMIC REGULATION

PART 8. TEXAS RACING
COMMISSION

CHAPTER 303. GENERAL PROVISIONS
SUBCHAPTER B. POWERS AND DUTIES OF
THE COMMISSION
16 TAC §303.41

Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.65(c)(2), the proposed amended section, submitted by the
Texas Racing Commission has been automatically withdrawn.
The amended section as proposed appeared in the February 11,
2000 issue of the Texas Register (25 TexReg 1017).

Filed with the Office of the Secretary of State on August 16, 2000.

TRD-200005772

♦ ♦ ♦
16 TAC §303.44

Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.65(c)(2), the proposed new section, submitted by the Texas
Racing Commission has been automatically withdrawn. The new

section as proposed appeared in the February 11, 2000, issue
of the Texas Register (25 TexReg 1017).

Filed with the Office of the Secretary of State on August 16, 2000.

TRD-200005773

♦ ♦ ♦
CHAPTER 321. PARI-MUTUEL WAGERING
SUBCHAPTER C. SIMULCAST WAGERING
DIVISION 2. SIMULCASTING AT HORSE
RACETRACKS
16 TAC §321.233

Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.65(c)(2), the proposed amended section, submitted by the
Texas Racing Commission has been automatically withdrawn.
The amended section as proposed appeared in the February 11,
2000, issue of the Texas Register (25 TexReg 1019).

Filed with the Office of the Secretary of State on August 16, 2000.

TRD-200005774

♦ ♦ ♦
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ADOPTED RULES
An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation of
the action on shorter notice.

If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed
text, the proposal will be republished with the changes.



TITLE 4. AGRICULTURE

PART 1. TEXAS DEPARTMENT OF
AGRICULTURE

CHAPTER 1. GENERAL PROCEDURES
SUBCHAPTER A. GENERAL RULES OF
PRACTICE
4 TAC §1.3, §1.5

The Texas Department of Agriculture (the department) adopts
amendments to §1.3 and §1.5, concerning general rules of
practice, without changes to the proposal published in the
May 5, 2000, issue of the Texas Register (25 TexReg 3879).
The amendment to §1.3 is adopted to clarify that procedural
rules of the State Office of Administrative Hearings (SOAH)
control in hearings conducted by that office. The amendment
provides that in the event of a conflict between the rules in
Chapter 1, Subchapter A, and SOAH’s procedural rules,SOAH
rules control. The amendment to §1.5 is adopted to allow
the department to presume receipt within a reasonable time
of documents mailed to the last known address of parties to
administrative proceedings before the department. The timeline
provided is consistent with similar service rules adopted by
SOAH. The amendment provides that if a document is sent to
parties by the department by regular, certified, or registered
mail, the document is deemed received no later than five days
after mailing.

No comments were received on the proposal.

The amendments are adopted under the Texas Agriculture Code,
§12.016 which provides the Department with the authority to
adopt rules to administer the Texas Agriculture Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 10, 2000.

TRD-200005575
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Effective date: August 30, 2000
Proposal publication date: May 5, 2000
For further information, please call: (512) 463-4075

♦ ♦ ♦
SUBCHAPTER D. MISCELLANEOUS
PROVISIONS
4 TAC §1.91

The Texas Department of Agriculture (the Department) adopts
the repeal of §1.91, concerning an expiration date for Chapter 1,
relating to general procedures, without changes to the proposal
published in the May 5, 2000, issue of the Texas Register (25
TexReg 3880). The repeal of §1.91 is adopted because the es-
tablishment of an expiration date for Chapter 1 is no longer nec-
essary due to the enactment of legislation establishing a time-
frame for review of agency rules. The repeal of §1.91 eliminates
the expiration date for Chapter 1.

No comments were received on the proposal.

The repeal is adopted under the Texas Agriculture Code,
§12.016 which provides the Department with the authority to
adopt rules to administer the Texas Agriculture Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 10, 2000.

TRD-200005574
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Effective date: August 30, 2000
Proposal publication date: May 5, 2000
For further information, please call: (512) 463-4075

♦ ♦ ♦
SUBCHAPTER E. ADVISORY COMMITTEES
4 TAC §§1.200, 1.201, 1.206

The Texas Department of Agriculture (the Department) adopts
amendments to §1.200 and new §1.201 and §1.206,concern-
ing advisory committees of the department, including the Citrus
Budwood Advisory Council and the Oyster Advisory Committee,
without changes to the proposal published in the May 5, 2000,
issue of the Texas Register (25 TexReg 3880). The amendment
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to §1.200 is adopted to correct a statutory citation, clarify lan-
guage in regards to what committees are covered by the sub-
chapter, and to clarify reporting by committees. Because de-
partment staff works very closely with committees, serving as
support staff, and staffing and attending all committee meetings,
the adopted reporting requirement allows reporting to be done
through preparation of board minutes, as is the current prac-
tice. The amendment does allow the commissioner to request
that a committee submit a formal report on its activities as the
commissioner deems necessary. The new sections are adopted
to add two committees to the department’s listing of advisory
committees found at Chapter 1, Subchapter E., in accordance
with the requirements of the Texas Government Code, Chapter
2110. The amendments to §1.200 change the reference from
the Texas Civil Statutes to the correct citation in the Texas Gov-
ernment Code, provide that committees established by or un-
der statute are covered, and provide that committees will report
to the agency by holding open meetings in which agency staff
participate and record the proceeding and/or by submitting a re-
port of committee activities, at the request of the Commissioner.
New §1.201 adds the Citrus Budwood Advisory Committee to
the listing and provides information regarding the committee’s
purpose, duties, and duration. New §1.206 adds the Oyster Ad-
visory Committee to the listing and provides information regard-
ing the committee’s purpose, duties and duration.

No comments were received on the proposal.

The amendments and new sections are adopted under the Texas
Agriculture Code, §12.016 which provides the Department with
the authority to adopt rules to administer the Texas Agriculture
Code; and the Texas Government Code, Chapter 2110, which
requires that a state agency that is advised by an advisory com-
mittee adopt rules stating the purpose and task of the committee
and the manner in which the committee will report to the agency.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 10, 2000.

TRD-200005572
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Effective date: August 30, 2000
Proposal publication date: May 5, 2000
For further information, please call: (512) 463-4075

♦ ♦ ♦
4 TAC §1.201

The Texas Department of Agriculture (the Department) adopts
the repeal of §1.201, concerning the Egg Marketing Advisory
Board, without changes to the proposal published in the May
5, 2000, issue of the Texas Register (25 TexReg 3881). The
repeal of §1.201 is adopted to eliminate an unnecessary rule
because the statutory authority creating the Board has been re-
pealed. The repeal of §1.201 eliminates the Egg Marketing Ad-
visory Board from the agency’s listing of advisory committees.

No comments were received on the proposal.

The repeal is adopted under the Texas Agriculture Code,
§12.016 which provides the Department with the authority to
adopt rules to administer the Texas Agriculture Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 10, 2000.

TRD-200005573
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Effective date: August 30, 2000
Proposal publication date: May 5, 2000
For further information, please call: (512) 463-4075

♦ ♦ ♦
SUBCHAPTER H. REQUESTS FOR PUBLIC
INFORMATION
4 TAC §1.404

The Texas Department of Agriculture (the Department) adopts
amendments to §1.404, concerning prepayments and waivers
of public information charges, without changes to the proposal
published in the May 5, 2000, issue of the Texas Register (25
TexReg 3881). The amendment of §1.404 is adopted to change
the maximum amount that will be waived for processing a public
information request. The amendment increases the maximum
amount to more accurately reflect costs to the department of
processing payments made by third parties for such requests,
and more specifically, provides that the department will waive
the charge for any request resulting in a total charge of $10 or
less.

No comments were received on the proposal.

The amendment is adopted under the Texas Agriculture Code,
§12.016 which provides the Department with the authority to
adopt rules to administer the Texas Agriculture Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 10, 2000.

TRD-200005571
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Effective date: August 30, 2000
Proposal publication date: May 5, 2000
For further information, please call: (512) 463-4075

♦ ♦ ♦
SUBCHAPTER K. EMPLOYEE TRAINING
RULES
4 TAC §1.700, §1.701

The Texas Department of Agriculture (the Department) adopts
amendments to §1.700 and §1.701, concerning employee
training rules, without changes to the proposal published in the
May 5, 2000, issue of the Texas Register (25 TexReg 3882).
The amendment to §1.700 is adopted to clarify the section and
make it consistent with current agency policy. The amendment
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to §1.701 is adopted to broaden who may approve requests
to attend training in order to make the approval process more
efficient. The amendment to §1.700 adds language stating
that no reimbursement will be made for refundable fees and
textbooks. The amendment to §1.701 allows the employee’s
Regional Director to approve a request to attend an external
training program, seminar or conference.

No comments were received on the proposal.

The amendments are adopted under the Texas Agriculture Code,
§12.016 which provides the Department with the authority to
adopt rules to administer the Texas Agriculture Code and the
Texas Government Code, §656.048, which requires state agen-
cies to adopt rules relating to employee training and education.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 10, 2000.

TRD-200005570
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Effective date: August 30, 2000
Proposal publication date: May 5, 2000
For further information, please call: (512) 463-4075

♦ ♦ ♦
PART 7. TEXAS AGRICULTURE
RESOURCES PROTECTION
AUTHORITY

CHAPTER 101. GENERAL RULES
SUBCHAPTER A. ROUTINE PROCEDURES
4 TAC §101.20

The Board of Directors of the Agriculture Resources Protection
Authority (ARPA Board) adopts an amendment to §101.20,
concerning reporting requirements for agencies under its
jurisdiction, without changes to the proposal published in the
June 30, 2000, issue of the Texas Register (25 TexReg 6247).
The amendment to §101.20 is adopted to exempt the Texas
Agricultural Extension Service (TAEX) and the State Soil and
Water Conservation Board (SSWCB) from the requirement to
report pesticide regulatory enforcement activity to the ARPA
Board. The current regulation requires reporting by all agencies
under ARPA’s jurisdiction. The TAEX and the SSWCB have
no regulatory authority over the use or handling of pesticides,
and conduct no pesticide regulatory enforcement activities. The
amendment exempts the TAEX and the SSWCB from reporting
requirements so long as those agencies conduct no pesticide
regulatory enforcement activities.

No comments were received on the proposal.

The amendment to §101.20 is adopted in accordance with the
Texas Agriculture Code (the Code), §76.009, which provides the
ARPA Board with the authority to adopt rules for the reporting
of pesticide regulatory enforcement activity by agencies under
ARPA’s jurisdiction, and to adopt rules relating to any duty of
ARPA.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 10, 2000.

TRD-200005580
Dolores Alvarado Hibbs
Deputy General Counsel, Texas Department of Agriculture
Texas Agriculture Resources Protection Authority
Effective date: August 30, 2000
Proposal publication date: June 30, 2000
For further information, please call: (512) 463-4075

♦ ♦ ♦
CHAPTER 105. CHLORDANE REGULATIONS
4 TAC §105.12

The Board of Directors of the Agriculture Resources Protection
Authority (ARPA Board) adopts an amendment to §105.12, con-
cerning prohibited pesticides, without changes to the proposal
published in the June 30, 2000, issue of the Texas Register (25
TexReg 6247). The amendment to §105.12 is adopted to cor-
rect the name of an agency referenced in the section. The cur-
rent regulation references the Texas Water Commission. The
amendment changes that reference to refer to the Texas Natural
Resource Conservation Commission.

No comments were received on the proposal.

The amendment to §105.12 is adopted in accordance with the
Texas Agriculture Code (the Code), §76.009, which provides the
ARPA Board with the authority to adopt rules relating to any duty
of ARPA.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 10, 2000.

TRD-200005581
Dolores Alvarado Hibbs
Deputy General Counsel, Texas Department of Agriculture
Texas Agriculture Resources Protection Authority
Effective date: August 30, 2000
Proposal publication date: June 30, 2000
For further information, please call: (512) 463-4075

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION

PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS
The Public Utility Commission of Texas (commission) adopts new
§25.90 relating to Market Power Mitigation Plans, new §25.91
relating to Generating Capacity Reports, and new §25.401 re-
lating to Share of Installed Generation Capacity with changes
to the proposed text that was published in the April 28, 2000
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Texas Register (25 TexReg 3665). Project Number 21081 was
assigned to this proceeding. The new rules are necessary to im-
plement provisions of the Public Utility Regulatory Act (PURA)
§§39.154, 39.155, 39.156, and 39.157. Section 25.90 estab-
lishes requirements and procedures for utilities and power gen-
eration companies that own and control more than 20% of the
installed generation capacity located in, or capable of deliver-
ing electricity to, a power region to file market power mitigation
plans. Section 25.91 establishes reporting requirements and
procedures for each person, power generation company, mu-
nicipally owned utility, electric cooperative, and river authority
that owns generation facilities and offers electricity for sale in the
state to file annual generating capacity reports. Section 25.401
establishes initial filing requirements and components of the cal-
culation method to be used in determining whether a power gen-
eration company owns and controls more than 20% of the in-
stalled generation capacity located in, or capable of delivering
electricity to, a power region.

A public hearing on the proposed sections was held at the com-
mission’s offices at 9:30 a.m. on June 1, 2000. Representa-
tives from Central and South West (CSW), Entergy Gulf States
(EGSI or Entergy), FPL Energy (FPLE), Certain Power Gener-
ation Companies (PGCs), and Reliant Energy (Reliant), made
comments at the hearing. To the extent that any party’s com-
ments at the hearing differed from their written comments, such
comments are summarized herein.

The commission received written comments on proposed §25.90
from CSW, Reliant, EGSI, El Paso Electric (EPE), and TXU Elec-
tric Company (TXU). The commission also received reply com-
ments on §25.90 from PG&E Corporation (PG&E) and Texas In-
dustrial Energy Consumers (TIEC).

The commission received written comments on proposed §25.91
from Alcoa, Inc. (Alcoa), Austin Energy (AE), City Public Service
of San Antonio (CPS), CSW, EGSI, EPE, FPLE, PGCs, PG&E,
Occidental Chemical Corporation (OxyChem), Reliant, South-
western Public Service (SPS), TIEC, and TXU. The commis-
sion also received reply comments on §25.91 from CSW, PGCs,
PG&E, Reliant, and TIEC.

The commission received written comments on proposed
§25.401 from PG&E, Reliant, SPS, EGSI, CSW, TIEC, TXU,
and Office of Public Utility Counsel (OPC). The commission also
received reply comments on §25.401 from CSW, EGSI, PG&E,
Reliant, TIEC, and TXU.

The commission requested comments on the following preamble
question concerning proposed §25.401:

PURA §39.154(d) defines the term "installed generation
capacity" in terms of generation capacity that is "potentially
marketable." Subsection (e)(2) identifies several categories of
generation that are not considered to be potentially marketable.
The commission invites comments on whether these categories
should be excluded from the denominator.

CSW, Entergy, Reliant, SPS, and TXU commented that all of
the categories listed in §25.401(e)(2)(A)-(G) are potentially mar-
ketable and should not be excluded from the denominator in cal-
culating market share. They argued that the proposed exclu-
sions in (e)(2) are not consistent with PURA or the Legislature’s
intent. Reliant averred that generation will be sold into the market
if the price is right, even if the generation was built or will be built
to primarily serve on-site generation. It added that the fact that a
generator did not previously sell at wholesale is not an indication

that the unit will not participate in the wholesale market in the fu-
ture. TXU commented that the exclusionary nature of subsection
(e)(2) is at odds with the broad, all-inclusive statutory definition of
"installed generation capacity." It argued that the types of gener-
ating facilities listed in proposed subsection (e)(2) constitute in-
stalled generation capacity as defined by PURA §§39.154(d)(1),
(2) and (3) and are potentially marketable. It added that these
types of generation facilities are potentially marketable because
power from such facilities can be sold in the competitive market;
thus, they can be used to defeat an attempt to exercise market
power. Their existence, therefore, thwarts the exercise of market
power.

CSW recommended that if any of the categories are not consid-
ered to be potentially marketable, then a legally binding prohi-
bition on sales of such capacity should be adopted, with no ex-
ceptions, even during the peak summer months. TIEC disagreed
with CSW’s recommendation. It argued that such a prohibition
is beyond the commission’s power to enforce in a deregulated
market, and that a prohibition on sales from must-run units would
seriously impair the reliability of the power grid.

Reliant interpreted the proposed rule as excluding certain gen-
eration capacity from the denominator of the installed generation
calculation, but counting the same capacity in the numerator of
individual market share calculations. It argued that this would
not be conceptually correct and it would only serve to over-esti-
mate market shares of power generation companies.

OPC commented that proper calculation of installed capacity in
the state is critical to the development of workable competitive
markets. It said that excessive concentration of capacity owner-
ship will lead to the potential for market power which can drive
prices up, exploit customers with inelastic demands, and pose
barriers to entry of new competitors. OPC said that the protec-
tion offered by the 20% capacity market share criteria is dimin-
ished somewhat by legally required reductions to installed gen-
eration capacity, such as reductions for "grandfathered" facilities
and capacity auction sales. It concluded that the concept of po-
tentially marketable capacity should be defined in a conservative
fashion.

TIEC and PG&E agreed with all of the exclusions in subsection
(e)(2). TIEC stated that including generation that is not avail-
able for wholesale sales in the denominator of the market con-
centration analysis would impair the integrity of the analysis by
artificially reducing the market shares of the owners. PG&E sug-
gested that the words "potentially marketable" in this context
are used by way of limitation. These words modify examples
of categories of generation to be included in the determination
of installed generation to be used to measure market power. In
other words, only generation capacity that may be sold in the
market may be considered in the assessment of market share,
which, under the statute, is used as a proxy for measuring mar-
ket power. PG&E said that the categories identified should be
excluded consistent with the intent of the Legislature that only
"potentially marketable" generation be considered in the deter-
mination of installed capacity.

PG&E proposed that two additional categories of capacity be ex-
cluded from installed generation capacity because the capacity
is not available for sale at wholesale. PG&E would exclude the
capacity necessary to meet the native summer peak demand of
municipally owned utilities and cooperatives that have not opted
for customer choice; and it would exclude any capacity that is
under contract for delivery to another power region.
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In reply comments, CSW, EGSI, Reliant, and TXU strongly dis-
agreed with OPC, PG&E and TIEC that the phrase "all potentially
marketable" was intended to be a limitation on the definition of
"installed generation capacity." CSW said the phrase was used
for emphasis and was intended to be inclusive rather than ex-
clusive. EGSI and TXU argued that the words used in PURA
§39.154(d) require that the statute be interpreted broadly. TXU
said the Legislature intended the term "installed generation ca-
pacity" to include all capacity that could be marketed, not just ca-
pacity that is being marketed. TXU also said there was no basis
in PURA §39.154 for PG&E’s recommendations to exclude ca-
pacity that is exported to another power region or capacity that
is reserved to serve native load of opt out municipal and coop-
erative utilities. It averred that the fact that this capacity is being
sold indicates that it is marketable. Reliant suggested that ini-
tially all potentially marketable capacity should be included, and
then excluded only if experience proves it not to be marketable.

Also in reply comments, PG&E and TIEC strongly disagreed with
CSW, EGSI, Reliant, and TXU. PG&E said that in essence, the
incumbent utilities would have the commission render the phrase
"potentially marketable" meaningless. PG&E said the commis-
sion should identify the capacity that reasonably could be ex-
pected to be marketed, and thus, affect market power.

TXU in its comments presented the legislative history of
§39.154(d) of Senate Bill 7 (SB7), 76th Legislative Session,
and argued that the Legislature intended the term "installed
capacity" to include all generation that could be marketed,
not just generating capacity that is being marketed. However,
incumbent utilities have not offered any examples of installed
capacity that could not be marketed. If there is no capacity that
is not potentially marketable, then it would seem that the phrase
"potentially marketable" in PURA does not have any meaning.

The commission finds it unnecessary to adopt a prohibition on
sales from capacity that has been excluded from installed gen-
eration capacity. The commission agrees with Reliant that when
capacity is excluded from the denominator, it should also be ex-
cluded from the numerator for the power generator that owns
and controls such excluded capacity. However, the commission
disagrees with Reliant’s suggestion that initially all generation
facilities should be included in installed generation capacity and
then excluded only if experience proves it not to be marketable.
The commission makes no changes in response to these par-
ticular comments. The specific exclusions in §25.401(e)(2) are
addressed below.

§25.401(e)(2)(A): Installed generation capacity will not include
generating facilities that have a nameplate rating equal to or less
than 1 megawatt (MW).

TXU and SPS pointed out that distributed generation facilities
will likely play a significant role in the development of the mar-
ket in Texas. Therefore, facilities rated at less than 1 MW should
not be excluded from the potentially marketable capacity. On
the other hand, TIEC commented that generation facilities rated
at less than 1 MW are too small to have any meaningful impact
on the market, so it is appropriate to exclude them from the de-
nominator. PG&E agreed with the exclusion of these generators,
mainly because it would be difficult to monitor every small gen-
erator around the state.

In reply comments, PG&E asserted that de minimis capacity,
such as distributed generation, does not have a great effect on
the current market. Reliant replied that Texas is likely to have
many generation facilities with one megawatt or less capacity

and, in the aggregate, those facilities will have a meaningful im-
pact on market concentration. EGSI added that the phrase "po-
tentially marketable" requires only that generation is capable of
being sold, not that it must have a meaningful impact on the mar-
ket.

In reply comments, TXU disagreed with PG&E that PURA
§39.154 would impose a reporting burden on small generators
or require the commission to monitor them. TXU expressed
confidence that the commission could develop reasonable
estimates of the total amount of generating facilities under 1
MW.

Although the commission encourages the development of dis-
tributed generation, generating facilities with a capacity of less
than 1 MW do not constitute a significant percentage of the in-
stalled generation in the state at this time. Therefore, the com-
mission believes it is appropriate to exclude these generating fa-
cilities from installed generation capacity in order to simplify the
calculation. If it appears in the future that facilities with less than
1 MW capacity contribute significantly to the installed capacity
in a power region, the commission may revise the rule appropri-
ately.

§25.401(e)(2)(B): Installed generation capacity will not include
generating facilities that are used for backup purposes and do
not generate electricity that is sold at wholesale.

SPS disagreed with the exclusion of backup generation. It noted
that in May 2000, the Federal Energy Regulatory Commission
(FERC) issued interim orders valid until September 30, 2000, to
make it easier for large manufacturers to sell their backup power
to utilities when electricity supplies run short. PG&E responded
that backup power sold to utilities, including power sold pursuant
to FERC interim measures, would not be excluded from installed
capacity under the proposed rule.

PG&E said it is reasonable to exclude backup generation be-
cause in the absence of an interconnection agreement and ap-
propriate interconnection equipment such generation is not de-
liverable over the grid. It also said that backup generation should
be excluded because its availability is limited by TNRCC regula-
tions to 10% of the normal operating hours of the primary equip-
ment being replaced, absent formal air quality permits being ob-
tained. TXU responded that PURA §39.154 does not require
capacity to be available 100% of the time. Reliant replied that
backup power is potentially marketable since many such units
are connected to the grid.

The commission concludes that the category of backup genera-
tion is not necessary, and it amends the rule to delete this cate-
gory. Backup generation that is less than 1 MW will be treated
in accordance with subsection (e)(2)(A). Backup generation that
is greater than 1 MW is self- generation that may be able to par-
ticipate in the wholesale market; therefore its treatment will be
determined by subsection (e)(2)(C).

§25.401(e)(2)(C): Installed generation capacity will not include
generating facilities that are used to generate electricity for con-
sumption by the person owning or controlling the facility and do
not generate electricity sold at wholesale.

§25.401(e)(2)(D): Installed generation capacity will not include
cogeneration facilities that do not generate electricity that is sold
at wholesale.

TXU, Entergy, and SPS opposed the exclusion of self-genera-
tion and cogeneration facilities that do not generate electricity
that is sold at wholesale. TXU argued that whether or not the
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generating facilities currently generate electricity that is sold at
wholesale does not provide the basis for a determination that the
capacity of these facilities is not potentially marketable. PURA
§39.154(d) requires only that the capacity be potentially mar-
ketable, not that it is currently being marketed at wholesale. It
added that excluding the capacity of such generating facilities is
contrary to PURA §39.154(d)(2) which expressly includes "gen-
erating facilities used to generate electricity for consumption by
the person owning or controlling the facility." SPS added that co-
generator status may change through the loss of a steam host;
and PURA does not distinguish how potentially marketable ca-
pacity is used by the final consumer.

Entergy cited a trade publication article about an aluminum com-
pany that had recently decided to sell the output of its cogenera-
tion facility to the grid rather than produce aluminum because the
company perceived electricity prices to be more attractive than
aluminum prices.

OPC agreed with the rule’s recognition that some self-gener-
ation and cogeneration capacity is not potentially marketable,
but it said one problem with the rule is that a very small sale
into the wholesale market could qualify the full capacity of a
self-generation or cogeneration facility as installed capacity, even
though a large fraction of the facility’s capacity is not potentially
marketable. OPC proposed an alternative means for determin-
ing which self-generation and cogeneration is potentially mar-
ketable. It recommended that the portion of self-generation and
cogeneration which serves on-site load and is defined as "eligi-
ble on-site generation" pursuant to §39.262(k) and Substantive
Rule §25.345(i) of this title should be excluded from installed ca-
pacity. By this recommendation, capacity would be excluded be-
cause it is not economically feasible for a customer to change
its self-supply arrangement if the on-site generation facility had
qualified for a stranded cost exemption pursuant to §39.262(k).

PG&E commented that by definition self-generation and cogen-
eration that are not sold at wholesale are by definition not avail-
able for purchase in the market. Further, such capacity is not de-
liverable to the market absent an interconnection agreement and
appropriate interconnection equipment. TXU replied that PG&E
offered no proof that self-generation and cogeneration facilities
do not have or could not get interconnection agreements.

TIEC agreed with OPC that only the portion of self-generation
or cogeneration that serves the wholesale market should be in-
cluded in the total installed capacity in the power region. How-
ever, TIEC and other parties disagreed with OPC’s recommen-
dation for an alternative definition of which self-generation and
cogeneration is potentially marketable. PG&E found OPC’s al-
ternative to be too narrow in that it fails to recognize that other
self-generation and cogeneration are not potentially marketable
even if they do not qualify as eligible generation. TIEC opposed
OPC’s suggestion, saying that the treatment of on-site genera-
tion is more appropriately linked to actual participation in the mar-
ket rather than a §39.262(k) determination. Reliant disagreed
with OPC’s argument that competition transition charge (CTC)
would preclude self-generators from marketing power. Reliant
said that self-generators in service areas without CTC would be
able to market power without incurring this charge. TXU noted
that OPC offered no proof that the loss of stranded cost exemp-
tion would be of sufficient magnitude to prevent the marketing of
eligible on-site generation.

The commission amends the rule to delete the exclusions for
self-generation and cogeneration. The commission agrees with
TXU that whether the generating facilities currently generate

electricity that is sold at wholesale does not provide a basis
for a determination that the capacity of these facilities is not
potentially marketable. The phrase "is available for sale to
others" in the initially introduced version of SB7 was replaced
by the concept of "potentially marketable" capacity. This is
a more liberal standard, and the commission concludes that
cogeneration and self-generation facilities meet this standard.
Section 39.154, as finally enacted, casts a wide net on the
generation facilities that are included in determining the size of
the market.

§25.401(e)(2)(E): Installed generation capacity will not include
generating facilities that will be retired within 12 months.

Reliant and SPS opposed the exclusion of generating facilities
that are scheduled to be retired within 12 months. Reliant com-
mented that there is no mandatory or regulatory requirement
in a competitive market that any unit actually be retired. Fur-
ther, changes in market conditions or unanticipated unit outages
might require operation of a facility that had been previously
scheduled for retirement. Moreover, information on planned re-
tirements in a competitive environment is considered strategi-
cally sensitive information and forecasts of retirements could be
subject to "gaming". TXU agreed that plans to retire a generat-
ing facility can be changed in response to market conditions.

PG&E supported the exclusion of capacity that will soon be re-
tired because such capacity will no longer mitigate market power
and because the exclusion provides consistency and symmetry
in the determination of market shares. TXU responded that if the
Legislature had wanted to provide symmetry it could have done
so.

OPC also supported the exclusion of capacity that will soon be
retired, but suggested that the word "permanently" be added be-
fore the word "retired" to alleviate the potential for manipulation of
retirement plans by plant owners. PG&E agreed with OPC’s rec-
ommendation but TIEC opposed it. TIEC proffered that if a unit
is returned to service after being retired, it should be included in
any market concentration analysis after its return to service.

The commission agrees with Reliant and TXU that in a compet-
itive market, plans to retire a generating facility may be fluid and
responsive to market conditions or changes in the status of other
generating equipment. In addition, the commission is concerned
about the potential for gaming retirement plans in order to ma-
nipulate market shares or mask competitively sensitive resource
plans. Finally, in the last year, the commission has witnessed a
regulated utility return several generating units to service in or-
der to provide adequate resources for its system. These units
were returned to service in a relatively short time, and it is fully
plausible that they could provide marketable capacity in a future
competitive market. Therefore, the commission amends the pro-
posed rule to remove the exclusion for generating facilities that
will be retired within 12 months.

§25.401(e)(2)(F): Installed generation capacity will not include
generating facilities that have been designated as "grandfa-
thered" pursuant to subsection (d)(3) of this section.

OPC, PG&E, and TIEC concurred that "grandfathered" facilities
must be excluded from the denominator as well as the numera-
tor. They said that while PURA §39.154(e) is silent with respect
to the denominator, this does not preclude the commission from
excluding such facilities from the denominator. They added that if
numerator and denominator are defined inconsistently, the sum-
mation of Electric Reliability Council of Texas (ERCOT) market
shares will not equal 100%. Thus, market shares and market
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power would be understated. They argued that the Legislature
did not intend an illogical mathematical operation, and that it did
not intend to undermine its own stated policy to limit market share
and to eliminate market power abuses.

Reliant and TXU disagreed that the total of all market shares
must add to 100%. They said that the Legislature knew the
shares would not add to 100%, but wanted to provide an incen-
tive in §39.154(e) for a PGC to comply with §39.264. Rather than
understating market shares, Reliant and EGSI said that exclud-
ing grandfathered facilities from the denominator would overstate
the market shares of those generators who do not have grand-
fathered facilities.

TXU, EGSI, and Reliant said that excluding grandfathered facili-
ties from the denominator is contrary to the statutorily-prescribed
method of determining the percentage shares of installed gen-
erating capacity. They argued that by expressly stating that the
commission shall reduce the numerator by the amount of such
capacity, the Legislature clearly implied that the denominator is
not to be reduced by the amount of such capacity. They ob-
served that SB7 contemplated that the sum of all the percent-
age shares for a power region would not equal 100% because
PURA §39.154(c) requires that the installed generation capacity
subject to auction pursuant to §39.153 be subtracted from the
numerator.

PG&E said that the exclusion of grandfathered facilities from the
determination of installed capacity reasonably harmonizes the
competing legislative policies related to market power and envi-
ronmental issues. PG&E acknowledged that capacity auction re-
quirements would result in market shares failing to sum to 100%,
but it argued that excluding grandfathered capacity is more likely
to achieve the Legislature’s market power policy objectives than
the alternative which would understate market shares and mar-
ket power without providing any benefit to the competing envi-
ronmental objective.

The commission deletes the provision that excludes grandfa-
thered facilities from the denominator. The commission believes
that these plants legitimately contribute to total market genera-
tion and should be counted in the denominator. However, the
record is this rulemaking includes an August 9, 2000 letter from
TXU Electric Company in which TXU proposes a compromise
concerning the exclusion of grandfathered facilities. TXU pro-
posed that if the commission deletes the proposed section re-
lated to the exclusion of grandfathered facilities, then TXU would
refrain from acquiring ownership and control of additional gen-
erating facilities to the extent that such acquisition would cause
TXU to exceed SB7 20% limitation of ownership and control, cal-
culated with the capacity of all grandfathered facilities excluded
from both the numerator and denominator of the equation. The
commission accepts TXU’s proposal.

§25.401(e)(2)(G): Installed generation capacity will not include
generating capacity that has been designated "must-run" by the
independent organization in the power region.

SPS opposed the exclusion of must-run capacity, arguing that
even must-run units are potentially marketable since the output
is sold to and for the benefit of the power region.

Noting that the treatment of must-run generation is still under dis-
cussion in ERCOT, TIEC commented that such generators will
likely be required to sell their power at regulated prices. Thus,
the ability of must-run generation to influence market behavior or

competitive market prices will be restricted. Therefore, it is ap-
propriate to exclude must-run generation from the denominator
of the market concentration calculations.

PG&E also supported the exclusion of must-run capacity. It said
that must-run capacity provides system support to ensure the re-
liability of the system, but it is not available to provide energy for
sale at wholesale. However, since must-run generation will vary
over time as generation and transmission facilities are added
to the system, PG&E suggested that must-run units should be
designated annually to coincide with the determination of mar-
ket shares.

In reply comments, Reliant argued that if the rule excludes
must-run capacity from the denominator, it should also allow
PGCs to exclude their "must run" capacity from the numerator
as well.

The commission agrees with SPS that the output of a "must-run"
unit is sold to and for the benefit of the power region. The fact
that the independent system operator (ISO) can control the out-
put of a must-run unit in market-crucial periods means that the
availability of a must-run unit clearly and directly moderates other
players’ ability to limit generation to influence the market clear-
ing price. Under current plans in ERCOT, the ISO will purchase
must-run capacity under contract. Therefore the commission
concludes it is appropriate to delete the exclusion of must- run
capacity from the market share denominator, as it is to include a
company’s must-run capacity in calculating its market share nu-
merator.

§25.90 Market Power Mitigation Plans

§25.90(a), Application

CSW proposed the addition of a sentence to the end of §25.90(a)
permitting the commission, for good cause, to waive or modify
the requirement to file a market power mitigation plan, in accor-
dance with PURA §39.154(b).

The commission has made the change recommended by CSW.

EPE commented that by virtue of PURA §39.102(c), it is not sub-
ject to PURA Chapter 39 until the expiration of its freeze period
in 2005. It requested that proposed §25.90 be amended to re-
flect this fact.

The commission has made the change recommended by EPE.

Entergy, Reliant, and TXU argued that the actual date of rele-
vance for the 20% test should be on or after January 1, 2002,
not the December 1, 2000, date in the proposed rules. Reliant
and TXU stated that PURA §39.154 clearly states that the date
on which the 20% limitation on installed capacity begins is the
"date of introduction of customer choice." TXU stated that the
Legislature clearly intended the ownership and control determi-
nations to be forward-looking since new generating facilities that
will be operating within 12 months are to be included as part of in-
stalled generation capacity. TXU noted that the commission has
projected that more than 14,000 megawatts of new generation
capacity is expected to come on-line in ERCOT by the first year
of customer choice, and that the new generating capacity will
substantially alter percentage shares of installed generation ca-
pacity. TXU and Reliant said the percentage shares of installed
generation capacity should be determined based on projections
or estimates of the total amount of installed generation capacity
expected to exist in each power region on the date of introduc-
tion of customer choice.
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PG&E and TIEC disagreed with the incumbent utilities, urging
the commission to keep the December 1, 2000 date. PG&E
argued that changing the operative date for measuring market
share would be contrary to PURA §39.156(b). TIEC stated that
using projected generation data would introduce a great deal of
uncertainty and controversy in the market concentration analy-
sis, because it is likely that parties will produce widely divergent
forecasts of the amount of generation that will be added by vari-
ous generation owners in the future.

The commission agrees with Entergy, TXU and Reliant that it
is not appropriate to specify in the rule that a utility that has a
capacity market share greater than 20% prior to December 1,
2000, will be required to file a market power mitigation plan by
December 1, 2000. The focus of the rule should be on mar-
ket shares when retail competition begins. Therefore, the com-
mission deletes the phrase "prior to December 1, 2000" from
§25.90(a). However, the commission does not believe it is ap-
propriate to include language that specifies the use of projected
data; therefore, it declines to make the other wording changes
recommended by TXU.

The commission included the initial information filing in §25.90(b)
of the proposed rule to provide enough information so that it can
calculate market share percentages to determine which utilities,
if any, will be required to file a market power mitigation plan by
December 1, 2000. In calculating market share percentages, the
commission will consider generating facilities that will be con-
nected to a transmission and distribution system and operat-
ing within 12 months as required by PURA §39.154(d)(3). The
commission recognizes that there may be differing expectations
of the capacity that will be connected and operating within 12
months, but it will work with the appropriate ISOs to determine
appropriate estimates for the amount of incremental generation
capacity to be included.

§25.90(b), Initial informational filing

CSW commented that the rule does not set forth the basis for
determining the capacity rating of a generating unit. It suggested
that nameplate rating is the appropriate method.

The commission adds a reference in §§25.90(b) to §25.91(f) of
this title (relating to Generating Capacity Reports) where the ba-
sis for determining the capacity rating of a generating unit is set
forth.

Entergy and TXU commented that the proposed initial informa-
tion filing in §25.90(b) is not expressly required by PURA and that
it serves no useful purpose. TXU added that if the informational
filing requirement is retained, it should be broadened to include
all persons subject to PURA §39.155 since there is no basis in
PURA for discrimination based on the amount of installed gen-
eration capacity owned and controlled. It pointed out that PURA
§39.001(c) provides that the commission may not discriminate
against any participant or type of participant during the transi-
tion to and in the competitive market.

PG&E and TIEC strongly dissented, stating that the reporting re-
quirement is vital for enforcing the statutory limit on generation
ownership. In addition, they believe that to require all generation
owners to file market share calculations would impose an ad-
ministrative burden on smaller generation owners with no useful
purpose.

The commission believes that the initial filing requirement is nec-
essary so that it can calculate market share percentages and

determine which utilities or power generation companies, if any,
should file market power mitigation plans on December 1, 2000.
However, it would not serve any purpose to broaden the filing re-
quirement to include all persons subject to PURA §39.155 since
most of them would not come close to having a 20% capacity
market share. The commission does not agree that it is discrim-
inatory to require an informational filing from the small number
of utilities that have the greatest amounts of installed generation
so that it can determine who should file market power mitigation
plans. The informational filing is necessary for the commission
to meet its responsibilities to ensure that no one has a market
share greater than 20%.

TXU recommended that the phrase "in the power region" in
§25.90(b) should be modified to read "in the power region,
or capable of delivering electricity to the power region" to be
consistent with the language in PURA §39.154(a). It also
commented that the phrase "owned in whole or in part" is
inconsistent with PURA §39.154 and should be modified to read
"owned and controlled."

The commission agrees with TXU and has made the recom-
mended changes.

TXU recommended that transmission import capacity be
excluded from both the numerator and denominator of the
market concentration analysis because including it would be
inconsistent with PURA §39.154(a). It pointed out that "installed
generation capacity" is defined as all potentially marketable
electric generation capacity, and therefore it is inappropriate to
include transmission import capacity in the calculation. Reliant
and Entergy suggested that the commission should retain
transmission import capacity in the denominator of the analysis,
while excluding such capacity from the numerator because
open access transmission allows nondiscriminatory access to
transmission capacity on a first-come, first-served basis.

TIEC opposed these suggestions, stating that it is entirely appro-
priate to include transmission import capacity in the numerator
or denominator of the market concentration analysis, because
the ability to import generation into a region has a direct impact
on competitive market prices within the region. It said the exis-
tence of open-access transmission does not negate the fact that
generation owners can control transmission import capacity by
reserving such capacity under the tariffs. TIEC added that in-
cluding transmission import capacity in the denominator but not
in the numerator of the market concentration analysis would ar-
tificially reduce the market shares of the generation owners.

CSW recommended that transmission import capacity amounts
that are to be included in the numerator and the denominator of
the calculations should be reported by the ISOs rather than the
utility or power generation company.

The commission believes that the inclusion of transmission im-
port capacity in the market share calculation is entirely consistent
with the language in PURA §39.154 which refers to capability of
delivering electricity to a power region. It believes that inclusion
of transmission import capacity in the denominator is necessary
in order to accurately determine the value of the total installed
generation capacity that is available in a region. Similarly, the
commission believes that the transmission capacity that a utility
or power generation company reserves in order to import gen-
eration capacity owned and controlled in another power region
should be included in the numerator of the market share calcu-
lation. The commission adds wording to the section to clarify the
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information that should be included in the initial informational fil-
ing, and to allow any interested party to respond to the initial
informational filings.

Entergy stated that if the commission chooses to include import
capacity, at a minimum, only the amount directly reserved by the
power generation company should be included. Entergy said
that continuing regulatory obligations may require that its regu-
lated affiliates reserve transmission import capacity to support
ongoing regulated retail load. It noted that utilities in regions
that have not fully deregulated may need to reserve transmission
capacity in order to meet retained regulated load obligations.
Entergy continued by stating that certain types of transmission
reservations may be properly assigned to a supplier, such as
reservations associated with long-term power contracts. In this
case, it said the supplier has "control" over the reserved amount
of import capacity that can serve the power region. However, it
added, other types of transmission reservations should not au-
tomatically be assigned to the current holder of the reservations.

As discussed in its comments concerning §25.401(d), the com-
mission believes that a utility’s numerator capacity share should
include the transmission import capability that is reserved for
the purpose of importing generation capacity during the summer
peak season that is owned and controlled by the power genera-
tion company or its affiliate in another power region.

§25.90(c), Market power mitigation plan

SPS recommended that the ability to increase transmission ca-
pability into a power region be added as a recognized mitiga-
tion measure that may be included in a market power mitiga-
tion plan. PG&E disagreed, stating that the addition of trans-
mission capacity does not represent a reasonable market power
mitigation measure because it would impose costs on other mar-
ket participants that otherwise could be avoided. It argued that
the addition of transmission capacity can add costs to the non-
bypassable charges. It added that in power regions other than
ERCOT, transmission rates are subject to FERC jurisdiction and
may not be determined based on the postage stamp approach.
Thus, generation which is closer in proximity to load, i.e., incum-
bent utility generation, would have a market advantage in that its
transportation costs would be lower than the transportation costs
to its competitors.

The commission declines to make the changes recommended by
SPS. PURA §39.156(c)(5) states that a proposed market power
mitigation plan may include any reasonable method of mitigation.
SPS or other entity will be free to include a proposal to mitigate
market power by increasing transmission capability in the plan it
proposes. The merits of such a proposal can be taken up at that
time.

§25.90(f), Commission determinations

Subsection (f)(5)

Reliant and TXU contended that whether a plan provides ade-
quate mitigation of market power is not a relevant consideration
in evaluating a proposed market power mitigation plan. They
pointed out that PURA §39.156(a) defines a market power mit-
igation plan as a proposal for reducing ownership and control
of installed generation capacity. Reliant averred that while other
sections of PURA do give the commission the authority to mon-
itor market power and address market power abuses, those is-
sues cannot be the subject of a plan filed under PURA §39.156
and proposed §25.90, nor can the commission assume broader

discretion in considering market power mitigation plans than is
provided for in PURA §39.156(g).

In reply comments, PG&E and TIEC countered that the TXU
and Reliant position should be rejected because §39.156(g)(5)
of PURA provides that the commission may consider whether a
plan is consistent with the public interest in evaluating a market
power mitigation plan. TIEC stated that these responsibilities ex-
tend beyond the determination of whether generation capacity is
excessively concentrated to include the detection and mitigation
of a variety of market power abuses, including predatory pric-
ing, collusion, withholding of capacity, and erecting barriers to
market entry. It added that whether a proposed plan adequately
mitigates market power is directly relevant to evaluating a market
power mitigation plan and should be retained in the rule.

The commission does not agree that PURA §39.156 limits it in
the manner suggested by Reliant and TXU. PURA §39.156(g)
expands the commission’s determinations beyond the sole is-
sue of the proposed reduction in ownership and control of in-
stalled generation capacity to include such issues as minimiza-
tion of stranded costs, the effect on federal income taxes, and
consistency with the public interest. The commission agrees with
PG&E and TIEC that in considering whether a plan is consistent
with the public interest, it can make a determination of whether
the plan provides adequate mitigation of market power. In de-
termining whether there is adequate mitigation, the commission
will look to whether the utility or power generation company has
presented a feasible and timely plan to reduce generation to be-
low the 20% threshold. The commission declines to make the
changes recommended by TXU and Reliant.

Proposed Subsection (f)(7)

SPS suggested that language should be added to §25.90 as
(f)(7) to indicate "whether the sale of capacity or disposition of
assets is subject to federal Securities and Exchange Commis-
sion pooling of interests requirements."

The commission declines to add the language recommended
by SPS. SEC pooling of interest requirements are not related to
market power or the public interest determination in evaluating
market power mitigation plans.

§25.91 Generating Capacity Reports

§25.91(a), Application

EGSI, Reliant, and SPS commented that the application in
§25.91(a) should pertain to all generators connected to the
transmission or distribution system, including self-generation
and cogeneration. TIEC strongly opposed a requirement for
self-generators and cogenerators to file generating capacity
reports if they do not offer power for sale in the market. It
argued that generation that is not for sale will not affect market
prices; therefore, reports from such generators are not needed
to assess market power.

The commission declines to make the change recommended by
EGSI, Reliant, and SPS. The proposed rule is consistent with
PURA §39.155(a), which requires entities that own generation
facilities and offer electricity for sale in the state to file generating
capacity reports.

EPE recommended that language be added to §25.91 stating
that the section would not apply to an electric utility that is not
subject to PURA Chapter 39, pursuant to PURA §39.102(c), until
the expiration of its freeze period.
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The commission agrees that the rule does not apply to a com-
pany that is subject to PURA §39.102(c) until its freeze period
ends. The commission modifies §25.91(a) to include this clarifi-
cation; however, it notes that EPE will continue to be subject to
other applicable commission reporting requirements during the
freeze period that are not based on PURA Chapter 39.

§25.91(b), Definitions

CSW commented that the defined term "net dependable capa-
bility" (NDC) in §25.91(b) and the reference to "summer net de-
pendable capability" §25.91(f) will be subject to a variety of in-
terpretations which will lead to inconsistencies in the calculations
made by various reporting entities. CSW recommended the use
of nameplate ratings that it said would be more easily determined
and verified. PG&E replied that NDC provides a more accurate
measure of the capacity available during peak periods when the
potential for market power abuses is at its highest. However,
PG&E would not object to modifying the definition of "summer
net dependable capability" to provide more uniformity in its de-
termination.

The commission believes it is appropriate to measure capacity
that is available during peak periods when the potential for mar-
ket power abuse is at its highest. NDC rating is a well- estab-
lished requirement in ERCOT, and the commission believes that
other reliability councils have comparable requirements although
they may use slightly different terms. Therefore, the commission
modifies the definition of "summer net dependable capability" to
mean the net capability of a generating unit for daily planning
and operational purposes during the summer peak season, as
determined in accordance with the requirement of the reliability
council or independent organization in which the unit operates.

Reliant recommended the use of nameplate capacity ratings in
§25.91(b)(1) for renewable generators instead of some histor-
ical operating measure. It noted that the output of renewable
resources varies from year to year, which would yield an incon-
sistent measure of installed capacity.

Although the actual peak capacity provided by a renewable gen-
erator may vary from year to year, the year-to-year difference
may be much less than the difference between the nameplate
rating and the actual performance. Some renewable generation
relies on intermittent resources, such as wind, and have signifi-
cantly less real capability than their nameplate capacity. There-
fore, the commission believes the historical measure is a more
appropriate measure of the capacity of a renewable resource,
and declines to make the change recommended by Reliant.

§25.91(c), Filing requirements

EGSI commented that filing such a broad list of operational mea-
sures on an annual basis is burdensome and inconsistent with
the spirit of competition. SPS recommended that the reporting
date be moved from the end of February to May 15th or later
to allow companies to incorporate information from their FERC
Form 1 reports.

The commission does not agree that annual filing of the informa-
tion required by this rule is burdensome. Information filed on a
less frequent basis would not be timely enough to be of value. In
addition, to the extent that market power abuse issues arise, they
are likely to occur during the summer peak period. An annual
filing made on May 15th or later would be received too late for
the commission to evaluate the information and take any needed

actions prior to the summer peak season. Therefore, the com-
mission declines to make the changes recommended by EGSI
and SPS.

§25.91(e), Confidentiality

TXU commented that the use of a standard protective order as
provided in §25.91(e) is not appropriate because the generat-
ing capacity reports will not be filed as part of a contested pro-
ceeding. It recommended that §25.91(e) should permit report-
ing parties to designate information as "competitively sensitive"
since PURA §39.155(a) requires the commission to administer
the reporting requirements in a manner that "ensures" the confi-
dentiality of "competitively sensitive information." TXU also rec-
ommended the rule should expressly state that information des-
ignated as "competitively sensitive" shall be considered exempt
from the disclosure requirements of Chapter 552, Government
Code. TXU noted that Government Code §552.110 exempts
from disclosure "commercial or financial information obtained
from a person and privileged or confidential by statute…"

PURA §39.155(a) requires the commission to administer the re-
porting requirements "in a manner that ensures the confidential-
ity of competitively sensitive information." This requirement is not
equivalent to saying that information filed automatically qualifies
for an exemption from the Open Records act. Government Code
§552.110 states that "a trade secret or commercial or financial
information obtained from a person and privileged or confidential
by statute or judicial decision is excepted from the requirements
of §552.021." The commission does not agree that the informa-
tion to be submitted in the generating capacity reports becomes
"privileged or confidential by statute or judicial decision" by virtue
of being submitted pursuant to PURA §39.155(a). Therefore,
the commission declines to make the changes recommended
by TXU.

§25.91(g), Reporting requirements

EGSI commented that much of the information requested in
§25.91(g) is unnecessary and unduly burdensome. It recom-
mended the information only be required when there is evidence
of market power abuse or a complaint is filed alleging market
power abuse. In reply comments, PG&E said that the reporting
requirements should be retained, except for the highly sensitive
competitive information in §25.91(g)(2)(H)-(L), to help the
commission perform market monitoring and ensure compliance
with the requirements of PURA, including the 20% limitation on
the ownership of capacity.

Based on amendments made pursuant to comments, the com-
mission does not believe that the revised information required
in §25.91(g) is unnecessary and unduly burdensome. It notes
that PURA §39.155(a) requires generating entities to report "any
other information necessary for the commission to assess mar-
ket power or the development of a competitive retail market in
the state." The commission has reviewed the comments and re-
ply comments on specific subparts of the proposed rule and will
address them in the following paragraphs.

Alcoa and OxyChem commented that the proposed rule imposes
a much greater burden on cogenerators than the prior require-
ments in P.U.C. Substantive Rule §25.105 of this title. They were
very concerned about the amount of information, especially the
highly confidential information, that would have to be reported
on an annual basis. They argued that cogenerators should con-
tinue to report according to the §25.105 requirements, and that
additional data should only be required when there is a complaint
by a market participant that an abuse of market power has or is
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likely to occur. FPLE and PGCs expressed the same concerns
on behalf of EWGs as well as cogenerators and recommended
that EWGs and cogenerators also should continue to report ac-
cording to the §25.105 requirements.

When it revised Substantive Rule §25.105, the commission in-
tended to simplify the registration requirements for power gener-
ation companies and to consolidate the reporting requirements
in a separate rule. The commission believes that annual report-
ing is necessary because the commission is charged with mon-
itoring capacity market shares and market power. It is likely that
some of the information to be reported annually may not change
significantly from year to year. Therefore, the reporting require-
ments may be less burdensome than they appear.

FPLE also argued that even if the requirements in the proposed
rule are appropriate for incumbent utilities in Texas or their
generation affiliates, they are not appropriate for independent
power generation companies which are just entering the market
in Texas and cannot wield market power. CSW and Reliant
replied that a distinction in reporting requirements for small
or non-affiliated owners of generation capacity would not
be consistent with statutory provisions, and it would unfairly
disadvantage those entities that are required to file extensive
reports. CSW added that such a distinction would limit the
commission’s ability to monitor and evaluate market power.
Reliant added that PURA §39.001(c) prohibits the commission
from discriminating against any market participant or type of
market participant during the transition to a competitive market
or in the competitive market.

The commission does not agree that it would be appropriate to
have separate reporting requirements for generating entities that
are not affiliated with incumbent utilities in the state. Indepen-
dent PGCs and new entrants can accumulate generation mar-
ket share quickly, whether through construction or acquisition.
All power generation companies should file the same generating
capacity reports. Market power abuse may occur in a localized
area and may not be a function of the total amount of generation
in a power region. Therefore, the commission declines to make
any changes in response to FPLE’s comments.

Subsection (g)(1)

PG&E recommended two additional categories of information be
required in §25.91(g)(1). First, it recommended that parties re-
port total capacity under contract to affiliates from unaffiliated
entities so the commission can better monitor the total capacity
controlled by a single affiliate group. Second, it recommended
that parties report affiliate capacity that will be connected to a
transmission or distribution system within 12 months so the com-
mission would have better information on the capacity owned by
a single group. In reply comments, Reliant argued that both cat-
egories are unnecessary since the commission will already have
the information. It pointed out that PGCs must identify wholesale
and retail electric affiliates in Texas when they register with the
commission pursuant to Substantive Rule §25.109 of this title,
and that all entities that generate electricity for sale in the state
will file the capacity reports to be approved in §25.91.

The commission agrees with Reliant that the information
requested by PG&E could be determined from the information
filed under Substantive Rule §25.109 of this title and proposed
§25.91. The commission declines to make the changes recom-
mended by PG&E

TXU Electric proposed adding a new subpart under §25.91(g)(1)
that would require reporting parties to provide the capacity of

generating facilities used to generate electricity for consumption
by the person owning or controlling the facility. It argued that
this is necessary to be consistent with the definition of "installed
generation capacity" in PURA §39.154(d).

The commission agrees and makes the change proposed by
TXU.

CSW requested clarification of whether the phrase "capacity
dedicated to its own use" in §25.91(g)(1)(F) referred to data on
power plant consumption.

Subsection (f) of this section provides that generating unit capac-
ity will be reported at the summer net dependable capability. This
value would be net of power plant consumption. The commis-
sion intends that self generators report the amount of capacity
that they have reserved for their own use in response to subsec-
tion (g)(1)(F).

SPS and Reliant argued that subsection (g)(1)(H) should be
deleted because there is no reason to risk inadvertent exposure
of confidential, unit-specific information that is not needed for
market monitoring purposes. They also argued that subsection
(g)(1)(I) and (L) should be deleted because annual energy
and capacity sales to affiliated REPs are not relevant to the
determination of total market share. In reply comments, PG&E
argued that the information in (g)(1) can be required pursuant
to PURA §39.155(a); it said the reporting requirement should
be retained since it is designed to facilitate the commission’s
market monitoring function.

Consistent with the commission’s conclusion that anticipated
plant retirements will not be excluded from the market share
denominator, the rule is amended to delete this reporting
requirement from the generating capacity reports. However, the
commission believes that information on capacity and energy
sales to affiliated REPs is necessary for market oversight
purposes. Therefore, the commission declines to make the
change recommended by Reliant.

SPS commented that the word "energy" in §25.91(g)(1)(J)
and (K) should be changed to "power" to conform to PURA
§39.155(a).

Although PURA uses the term "power," the commission believes
that the term "energy" is more commonly used in this context.
Therefore, the commission declines to make the change recom-
mended by SPS.

Subsection (g)(2)

Alcoa, CSW, FPLE, OxyChem, PGCs, Reliant, SPS, TIEC, and
TXU strenuously objected to subparagraphs (H) through (L) be-
cause they would require routine reporting of information that
the parties view as highly confidential and competitively sensi-
tive. In addition, the parties argued that the information in sub-
paragraphs (H) through (L) is not needed by the commission to
assess market power or the development of a competitive retail
market in the state. Reliant and SPS also objected to subpara-
graph (M) for the same reasons. AE objected to all of paragraph
(g)(2) for the same reasons.

OxyChem, PGCs, and TIEC argued that the information speci-
fied in subparagraphs (H) through (L) is particularly sensitive for
industrial cogenerators and self-generators. TIEC said that in-
formation such as heat rate provides critical cost information that
would allow a competitor to ascertain not only the cost of elec-
tricity for an industrial customer with self- generation, but also
the production cost for the products made by that company. It
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said that for some industries that use self-generation or cogen-
eration, electricity comprises up to 70% of their production costs.
FPLE and PGCs stressed that there would be no assurance that
competing generators or prospective buyers could not obtain the
information through the Open Records Act. Reliant and TXU
commented that even though the reports could be filed under a
protective order, there was a risk that the information could be
disclosed inadvertently.

CSW, EGSI, OxyChem, PGCs, and PG&E argued that the infor-
mation in subparagraphs (H)-(L) should only be required if the
commission had a specific need for it, such as investigating a
complaint of market power abuse. PGCs and PG&E said the
commission has sufficient authority under PURA to require this
kind of data from any generator against whom a complaint has
been lodged of potential market power abuse.

SPS recommended that if the commission deems the informa-
tion in subparagraphs (H) through (M) to be necessary, then it
should adopt a standard reporting format such as that provided
to the North American Electric Reliability Council.

CPS, CSW, OxyChem, PGCs, PG&E, and TIEC acknowledged
the commission’s responsibility to monitor market power and its
authority under PURA §39.155(a) to require reporting of "any
other information necessary for the commission to assess mar-
ket power or the development of a competitive retail market in the
state." CPS suggested that such assessments might be better
achieved through the establishment of an effective market mon-
itoring program in conjunction with the ERCOT ISO (or the in-
dependent organizations in non-ERCOT regions). FPLE recom-
mended that the commission obtain generating data through the
Package 3 data collection processes being developed by the ER-
COT ISO. PGCs supported FPLE’s recommendation, provided
that any information obtained from the ISO could be submitted
pursuant to a protective order.

PG&E said the commission should not defer to the ERCOT
data collection process for determining whether market power
abuses have occurred. It said the commission’s reporting
requirements are designed to facilitate monitoring the market
and mitigating any market power abuses and, therefore, the
requirements should be retained.

The commission does not agree that all of the information in
subsection (g)(2) is highly confidential, competitively sensitive
information, but it acknowledges the concern expressed by all
the parties about the sensitivity of the information specified in
subparagraphs (H) through (M). The commission agrees that it
would be more appropriate to require this information only if it
is needed for an investigation of possible market power abuse.
Therefore, the commission deletes proposed subparagraphs (H)
through (M) and adds a new subsection (h) that would require re-
porting parties upon request to provide additional information to
the commission within 15 days.

At this time, the commission declines to adopt the recommen-
dations by CPS and FPLE to rely upon the market monitoring
process or the ERCOT Package 3 database for all information
beyond the minimum generation capacity share data. The ER-
COT database is still in development, and the scope of the com-
mission’s market surveillance function has not yet been fully de-
termined. Once those processes are in place, the commission
will revisit this provision.

Subsection (g)(3)

SPS commented that it was not clear if subsection (g)(3) was
meant to apply to generation that is used on-site or sold at retail
only.

Based on the commission’s decision concerning §25.401(e)(2)
to include, rather than exclude grid-connected self-generation
and cogeneration greater than 1 MW in the market share de-
nominator, it is not necessary for parties to file this information
as part of their generating capacity reports. The commission
amends the proposed rule to delete the requirement.

Subsection (g)(5)

Section 25.91(g)(5) requires a reporting party to provide an ex-
planation of generation that it owns but does not control. PGCs
expressed concern that a detailed description of contractual
rights and responsibilities would constitute highly confidential
and competitively-sensitive information that should not be
required.

For purposes of this reporting requirement, a brief explanation
of the other party’s control of the generating unit will be ade-
quate. The commission is not seeking a detailed description of
contractual rights and responsibilities. The commission amends
the provision to clarify this point.

Subsection (g)(8)

SPS and Reliant recommended that subsection (g)(8) be deleted
because must-run unit status is not relevant to the determination
of market shares.

The commission deletes this information requirement because
it has determined that must- run capacity will be included in in-
stalled generation capacity for the power region. Therefore, it is
not necessary to have must-run capacity reported.

Subsection (g)(9)

CSW commented that information on the amount of transmission
import capacity in §25.91(g)(9) is "more appropriately" obtained
from the entity that supervises the applicable power region.

The commission declines to make the change recommended by
CSW. Although the independent organization for the power re-
gion would likely be a good source of information on transmission
import capacity, the commission’s authority to require this infor-
mation from independent organizations for power regions that
include other states is not clear.

SPS and Reliant recommended that subsection (g)(9) be deleted
because transmission import capacity is not relevant to the de-
termination of capacity market shares, unless a PGC purchases
electricity from itself or an affiliate outside the power region.

The commission declines to make the change recommended by
SPS and Reliant. Subsection (g)(9) will provide information that
the commission will need in order to calculate generation market
shares in accordance with proposed §25.401.

§25.401 Share of Installed Capacity

All comments concerning §25.401(e)(2)(A) - (G) are summarized
in the prior section of this document that discusses the published
preamble question.

§25.401(a), Application

TXU commented that §25.401 must apply to persons, munici-
pally owned utilities, electric cooperatives, and river authorities
that own generating facilities and offer electricity for sale in the

25 TexReg 8386 August 25, 2000 Texas Register



state because §25.401 provides the definition of "installed gen-
eration capacity" that is used in proposed §25.90 and §25.91.

The commission does not believe it is necessary to include the
other generators in the application section in order for this rule
to incorporate by reference the definition of "installed generation
capacity" in another rule. The commission declines to make the
change recommended by TXU.

§25.401(c), Capacity ratings

Reliant suggested changing the last line of proposed §25.401(c)
to say, "The commission may revise reported capacity estimates
if they are found to be substantially incorrect and contrary to
known published estimates." It said that estimates of net depend-
able capability for cogenerators, for example, are proprietary in
nature, and therefore existing utilities and their affiliate PGCs
should not be held accountable for small differences or even tran-
sitory changes in capacity estimates.

The commission declines to make the change recommended by
Reliant because it is not necessary. The purpose of the last
sentence in §25.401(c) is to clarify that the commission will not
be obligated to use the submitted capacity ratings if it determines
that they are incorrect. The sentence does not automatically
attach blame or consequences to the party who submits capacity
ratings that are subsequently changed by the commission.

§25.401(d), Installed generation capacity of a power generation
company

TXU recommended that the proposed language should be clar-
ified by adding the phrase "that is produced by installed gener-
ation capacity owned and controlled by such power generation
company" to the end of proposed §25.401(d)(2). It said this is
necessary for consistency with PURA §39.154(a).

Reliant and SPS argued that transmission import capacity
reserved by a power generation company should not be con-
sidered a part of its generating capacity as currently stated
in §25.401(d)(2). They noted that transmission is reserved
through open access rules, and that transmission may be
reserved for many reasons including ancillary services. SPS
averred that transmission reservation during the summer peak
period will have little to do with market power. SPS argued
that transmission reservation is only important if the power
generation company has to purchase electricity from itself or an
affiliate outside the power region; in which case, such purchase
would be considered in the power generation company’s market
share calculation, and the transmission reservation would be
considered in the total power region calculation under the
category "capable of delivering electricity to, the power region."

The commission generally agrees with SPS. The numerator of
the capacity share calculation should include the transmission
capacity that is reserved for the purpose of importing genera-
tion capacity that is owned by the power generation company or
an affiliate in another power region. The commission amends
§25.401(d)(2) accordingly.

TXU proposed that an electric utility or power generation com-
pany be allowed to provide evidence other than a Texas Natu-
ral Resource Conservation Commission (TNRCC) permit appli-
cation to demonstrate that it has committed to complying with
PURA §39.264. TIEC commented that the mere filing of an
application with the TNRCC should not be considered a bind-
ing commitment to comply with PURA §39.264 since an appli-
cant can withdraw its application prior to approval. TIEC recom-
mended therefore that grandfathered facilities only be excluded

from the determination of market share if the PGC’s TNRCC ap-
plication has been approved. In addition, TIEC recommended
that the derated capacity of grandfathered units after pollution
control equipment has been added should be used for the mar-
ket concentration analysis.

In reply comments, TIEC urged the commission to reject TXU’s
proposal to allow the submission of evidence other than the
TNRCC permit application. TIEC noted that it was not clear
what evidence TXU had in mind, but it reiterated its initial
comments that only an approved TNRCC application would
constitute a binding commitment and justify the exclusion of
the grandfathered capacity from the market share calculation.
PG&E agreed with TIEC. As an alternative, it said the rule could
provide that the filing of a TNRCC application would only be
considered a binding commitment if the PGC agreed not to
withdraw the application without the express consent of the
commission.

The commission understands that a grandfathered facility must
receive a permit for the emission of air contaminants from
TNRCC or it will not be allowed to operate after May 1, 2003.
Therefore, submission of a permit application will be considered
adequate evidence of a binding commitment to comply with
PURA §39.264. However, the commission will review the
progress on achieving an approved TNRCC application when
it determines market share percentages. If adequate progress
has not been made, the commission may chose not to exclude
the grandfathered facility from the numerator of the market share
calculation. The commission amends proposed §25.401(d)(3)
to require that adequate progress must be shown. It also
amends proposed §25.91 to require that a utility report on its
progress as part of its annual Generating Capacity Report.
The commission declines the recommendations made by TXU,
PG&E, and TIEC.

§25.401(e), Total installed generation

EGSI and TXU commented that the capacity of generating facili-
ties located on the boundary between two power regions should
not be allocated between the regions as currently stated in sub-
section (e)(1)(D). EGSI said that capacity would be sold into ei-
ther power region based on prices. TXU said the entire capacity
of a boundary facility should be included in the installed gen-
eration capacity for each power region because it is potentially
marketable in either region. Reliant argued that allocating the ca-
pacity of a dual-sited generation facility based on historical sales
is flawed logic because the previous year has no bearing on fu-
ture sales.

TIEC argued that the allocation of capacity from generation facil-
ities on the boundary between two power regions should reflect
any firm commitments of power from such facilities. To the ex-
tent the facility has a firm contract to supply specific amounts
of power to customers within a given power region during the
study period, the amount of power committed under the contract
should be assigned to that power region for the market concen-
tration analysis.

In reply comments, PG&E agreed with TIEC. It disagreed with
EGSI, Reliant, and TXU, pointing out that if both power regions
are constrained, which is not unlikely during the peak period, the
total capacity is not available to both regions to mitigate market
power. CSW agreed with EGSI, arguing that allocation based
upon historical data would be of little value because such data
would be of little value with respect to capacity under different
market conditions. It said such capacity should be included in
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the denominator for both power regions. Also in reply comments,
TIEC said that including the entire capacity in both regions re-
sults in obvious double- counting of the same capacity.

The commission believes it is appropriate to allocate the capac-
ity as stated in the proposed rule. Historical information is an
imperfect predictor of the future, but it is preferable to double-
counting the capacity.

TIEC recommended that the commission establish an appropri-
ate method of determining total transmission import capacity.
For example, total import capacity could be defined either be a
transmission connection’s thermal rating or by the connection’s
total transmission capability as reported on the regional Open
Access Same Time Information System. TIEC said this issue
merits further study to determine the appropriate approach.

The commission agrees that this issue needs further study, and
it makes no change to the proposed rule.

All comments, including any not specifically referenced herein,
were fully considered by the commission. In adopting these sec-
tions, the commission makes other minor modifications for the
purpose of clarifying its intent.

SUBCHAPTER D. RECORDS, REPORTS, AND
OTHER REQUIRED INFORMATION
16 TAC §25.90, §25.91

These new sections are adopted under the Public Utility Reg-
ulatory Act, Texas Utilities Code Annotated §14.002 (Vernon
1998, Supplement 2000) (PURA), which provides the Public
Utility Commission with the authority to make and enforce rules
reasonably required in the exercise of its powers and jurisdiction;
and specifically, PURA §39.154, which requires the commission
to determine the percentage shares of installed generation
capacity that are owned and controlled by a utility or a power
generation company; §39.155, which grants the commission
the authority to assess market power and to require the filing of
generation capacity reports; §39.156, which grants the commis-
sion the authority to require the filing of market power mitigation
plans; and §39.157, which grants the commission the authority
to address market power and to monitor the market shares of
installed generation capacity to ensure that the limitations in
PURA §39.154 (relating to Limitation of Ownership of Installed
Capacity) are not exceeded.

Cross Reference to Statutes: Public Utility Regulatory Act
§§14.002, 14.003, 31.002, 39.154, 39.155, 39.156, 39.157, and
39.264.

§25.90. Market Power Mitigation Plans.

(a) Application. An electric utility or power generation com-
pany that the commission determines owns and controls more than 20%
of the installed generation capacity located in, or capable of delivering
electricity to, a power region shall file a market power mitigation plan
with the commission not later than December 1, 2000. An electric util-
ity or power generation company that the commission determines owns
and controls more than 20% of the installed generation capacity located
in, or capable of delivering electricity to, a power region after January
1, 2002, shall file a market power mitigation plan as directed by the
commission. The commission may, for good cause, waive or modify
the requirement to file a market power mitigation plan, in accordance
with Public Utility Regulatory Act (PURA) §39.154(b). This section
does not apply to an electric utility subject to PURA §39.102(c) until
the end of the utility’s rate freeze.

(b) Initial information filing. Each utility or power generation
company that owns and controls, either separately or in combination
with its affiliates, more than 10,000 megawatts (MW) of electric gener-
ation capacity located in a power region that is partly or entirely within
the state shall file a calculation by September 5, 2000, detailing the in-
stalled generation for its power region expected as of January 1, 2002,
and showing its percentage share of the installed generation capacity lo-
cated in, or capable of delivering electricity to, the power region, plus
the capacity expected to be interconnected to the transmission system
by January 1, 2002, less the capacity to be auctioned off pursuant to
PURA §39.153, and any grandfathered facilities capacity pursuant to
PURA §39.154(e). The calculation shall be made pursuant to the re-
quirements of §25.401 of this title (relating to Share of Installed Gener-
ation Capacity). The filing shall include detailed information that will
allow the commission to replicate the calculation. At a minimum, the
filing must include an itemized list of all generating units that are lo-
cated in, or capable of delivering electricity to, the power region and
are owned and controlled by the utility or power generation company
and its affiliates in the power region or capable of delivering electricity
to the power region. Generating units should be identified by name,
capacity rating, ownership, location, and reliability council. Capacity
shall be rated according to the method established in §25.91(f) of this
title (relating to Generating Capacity Reports). The filing shall also in-
clude the transmission import capacity amounts that are to be included
in the numerator and the denominator of the calculation prescribed by
§25.401 of this title and an explanation of how the transmission capac-
ity amounts were determined. Any interested parties may respond to
the utility filings by filing comments with the commission by Septem-
ber 29, 2000. By October 20, 2000, the commission will indicate which
utilities, if any, exceed the 20% threshold and are required to file a mar-
ket power mitigation plan on or before December 1, 2000.

(c) Market power mitigation plan. A market power mitigation
plan is a written proposal by an electric utility or a power generation
company for reducing its ownership and control of installed generation
capacity as required by PURA §39.154. A market power mitigation
plan may provide for:

(1) the sale of generation assets to a nonaffiliated person;

(2) the exchange of generation assets with a nonaffiliated
person located in a different power region;

(3) the auctioning of generation capacity entitlements as
part of a capacity auction required by PURA §39.153;

(4) the sale of the right to capacity to a nonaffiliated person
for at least four years; or

(5) any reasonable method of mitigation.

(d) Filing requirements. The plan shall include all supporting
information necessary for the commission to fully understand and eval-
uate the plan. On a case-by-case basis, the commission may require the
electric utility or power generation company to provide any additional
information the commission finds necessary to evaluate the plan. The
plan submitted should incorporate information addressing the determi-
nations listed in subsection (f) of this section.

(e) Procedure. The commission shall approve, modify, or re-
ject a plan within 180 days after the date of filing. The commission
may not modify the plan to require divestiture by the electric utility or
power generation company.

(f) Commission determinations. In reaching its determination
under subsection (e) of this section, the commission shall consider:

(1) the degree to which the electric utility’s or power gen-
eration company’s stranded costs, if any, are minimized;
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(2) whether on disposition of the generation assets the rea-
sonable value is likely to be received;

(3) the effect of the plan on the electric utility’s or power
generation company’s federal income taxes;

(4) the effect of the plan on current and potential competi-
tors in the generation market;

(5) whether the plan provides adequate mitigation of mar-
ket power; and

(6) whether the plan is consistent with the public interest.

(g) Request to amend or repeal mitigation plan. An electric
utility or power generation company with an approved mitigation plan
may request to amend or repeal its plan. On a showing of good cause,
the commission may modify or repeal the mitigation plan.

(h) Approval date. If an electric utility’s or power generation
company’s market power mitigation plan is not approved before Jan-
uary 1 of the year it is to take effect, the commission may order the
electric utility or power generation company to auction generation ca-
pacity entitlements according to PURA §39.153, subject to commission
approval, of any capacity exceeding the maximum allowable capacity
prescribed by PURA §39.154 until the mitigation plan is approved. An
auction held under this subsection shall be held not later than 60 days
after the date the order is entered.

§25.91. Generating Capacity Reports.
(a) Application. This section applies to each person, power

generation company, municipally owned utility, electric cooperative,
and river authority that owns generation facilities and offers electricity
for sale in this state. This section does not apply to an electric utility
subject to Public Utility Regulatory Act (PURA) §39.102(c) until the
end of the utility’s rate freeze.

(b) Definitions. The following words and terms, when used
in this section, shall have the following meanings unless the context
clearly indicates otherwise.

(1) Nameplate rating - The full-load continuous rating of a
generator under specified conditions as designated by the manufacturer.

(2) Summer net dependable capability - The net capability
of a generating unit in megawatts (MW) for daily planning and op-
erational purposes during the summer peak season, as determined in
accordance with requirements of the reliability council or independent
organization in which the unit operates.

(c) Filing requirements. Reporting parties shall file reports of
generation capacity with the commission by the last working day of
February each year, based on the immediately preceding calendar year.
Filings shall be made using a form prescribed by the commission.

(d) Report attestation. A report submitted pursuant to this sec-
tion shall be attested to by an owner, partner, or officer of the reporting
party under whose direction the report was prepared.

(e) Confidentiality. The reporting party may designate infor-
mation that it considers to be confidential. Information designated as
confidential will be treated in accordance with the standard protective
order issued by the commission applicable to generating capacity re-
ports.

(f) Capacity ratings. Generating unit capacity will be reported
at the summer net dependable capability rating, except as follows:

(1) Renewable resource generating units that are not dis-
patchable will be reported at the actual capacity value during the most
recent peak season, and the report will include data supporting the de-
termination of the actual capacity value;

(2) Generating units that will be connected to a transmis-
sion or distribution system and operating within 12 months will be rated
at the nameplate rating.

(g) Reporting requirements.

(1) Each reporting party shall provide the following
information concerning its generation capacity (in MW) and sales (in
megawatt-hours (MWh)) on a power region-wide basis and for that
portion of a power region in the state:

(A) total capacity of generating facilities that are con-
nected with a transmission or distribution system;

(B) total capacity of generating facilities used to gener-
ate electricity for consumption by the person owning or controlling the
facility;

(C) total capacity of generating facilities that will be
connected with a transmission or distribution system and operating
within 12 months;

(D) total affiliate installed generation capacity;

(E) total amount of capacity available for sale to others;

(F) total amount of capacity under contract to others;

(G) total amount of capacity dedicated to its own use;

(H) total amount of capacity that has been subject to
auction as approved by the commission;

(I) total amount of capacity that will be retired within
12 months;

(J) annual capacity sales to affiliated retail electric
providers (REPs);

(K) annual wholesale energy sales;

(L) annual retail energy sales; and

(M) annual energy sales to affiliate REPs;

(2) Each reporting party shall provide the following infor-
mation for each generating unit it owns in whole or in part:

(A) Name;

(B) Location by county, utility service area, power re-
gion, reliability council, and, if applicable, transmission zone;

(C) Capacity rating (MW) as specified in subsection (f)
of this section;

(D) Annual generation (MWh);

(E) Type of fuel or nonfuel energy resource;

(F) Technology of natural gas generator; and

(G) Date of commercial operation.

(3) Each reporting party shall identify the name and capac-
ity rating of each generating unit that it owns that is partly owned by
other parties. For each such unit, it shall identify the other owners and
their respective ownership percentages.

(4) Each reporting party shall identify the name and capac-
ity rating of each generating unit that it owns but does not control. For
each such unit, it shall identify the controlling party and briefly explain
the nature of the other party’s control of the unit.

(5) Each reporting party shall identify the name and capac-
ity rating of each generating unit that it owns that is located on the
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boundary between two power regions and able to deliver electricity di-
rectly into either power region, and shall report the total sales from each
such unit for the preceding year by power region.

(6) Each reporting party that is subject to the PURA
§39.154(e) shall identify the name and capacity rating of each "grand-
fathered" generating unit that it owns in an ozone non-attainment area.
Each reporting party shall also provide copies of any applications to
the Texas Natural Resources Conservation Commission (TNRCC) for
a permit for the emission of air contaminants related to the grandfa-
thered units, and it shall also provide a description of the progress
it has made since its last Generating Capacity Report on achieving
approval of each such TNRCC permit.

(7) Each reporting party shall identify the amount of trans-
mission import capability that it has reserved and is available to import
electricity during the summer peak into the power region from gener-
ating facilities that are owned by the reporting party or its affiliate in
another power region.

(h) Upon written request by the person responsible for the
commission’s market oversight program, a reporting party shall pro-
vide within 15 days any information deemed necessary by that person
to investigate a potential market power abuse as defined in PURA
§39.157(a). In addition, the commission may request reporting parties
to provide any information deemed necessary by the commission to
assess market power or the development of a competitive retail market
in the state, pursuant to §39.155(a). A reporting party may designate
information provided to the commission as confidential in accordance
with subsection (e) of this section.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 11, 2000.

TRD-200005649
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Effective date: August 31, 2000
Proposal publication date: April 28, 2000
For further information, please call: (512) 936-7308

♦ ♦ ♦
SUBCHAPTER O. UNBUNDLING AND
MARKET POWER
DIVISION 4. OTHER MARKET POWER
ISSUES
16 TAC §25.401

These new sections are adopted under the Public Utility Reg-
ulatory Act, Texas Utilities Code Annotated §14.002 (Vernon
1998, Supplement 2000) (PURA), which provides the Public
Utility Commission with the authority to make and enforce rules
reasonably required in the exercise of its powers and jurisdiction;
and specifically, PURA §39.154, which requires the commission
to determine the percentage shares of installed generation
capacity that are owned and controlled by a utility or a power
generation company; §39.155, which grants the commission
the authority to assess market power and to require the filing of
generation capacity reports; §39.156, which grants the commis-
sion the authority to require the filing of market power mitigation

plans; and §39.157, which grants the commission the authority
to address market power and to monitor the market shares of
installed generation capacity to ensure that the limitations in
PURA §39.154 (relating to Limitation of Ownership of Installed
Capacity) are not exceeded.

Cross Reference to Statutes: Public Utility Regulatory Act
§§14.002, 14.003, 31.002, 39.154, 39.155, 39.156, 39.157, and
39.264.

§25.401. Share of Installed Generation Capacity.

(a) Application. The provisions of this section apply to power
generation companies.

(b) Share of installed generation capacity. The percentage
share of installed generation capacity for a power generation company
will be determined by dividing the installed generation capacity
owned and controlled by the power generation company in, or capable
of delivering electricity to, a power region by the total installed
generation capacity located in, or capable of delivering electricity to,
the power region.

(c) Capacity ratings. For purposes of this section, generating
unit capacity ratings shall be consistent with §25.91(f) of this title (re-
lating to Generating Capacity Reports). The commission may revise
reported capacity ratings if they are found to be incorrect.

(d) Installed generation capacity of a power generation com-
pany.

(1) In determining the percentage shares of installed gen-
eration capacity under the PURA §39.154, the commission shall com-
bine capacity owned and controlled by a power generation company
and any entity that is affiliated with that power generation company
within the power region, reduced by the installed generation capac-
ity of those facilities that are made subject to capacity auctions under
PURA §39.153(a) and (d).

(2) In determining the percentage shares of installed gen-
eration capacity, the commission shall increase the installed generation
capacity owned and controlled by a power generation company by the
transmission import capability that is available for importing electricity
during the summer peak season into the power region from generating
facilities that are owned by the power generation company or an affil-
iate in another power region.

(3) In determining the percentage shares of installed gen-
eration capacity owned and controlled by a power generation company
under PURA §39.154 and §39.156, the commission shall, for purposes
of calculating the numerator, reduce the installed generation capacity
owned and controlled by that power generation company by the in-
stalled generation capacity of any "grandfathered facility" within an
ozone nonattainment area as of September 1, 1999, for which that
power generation company has commenced complying or made a bind-
ing commitment to comply with PURA §39.264. This paragraph ap-
plies only to a power generation company that is affiliated with an elec-
tric utility that owned and controlled more than 27% of the installed
generation capacity in the power region on January 1, 1999. The com-
mission will consider a permit application to the Texas Natural Re-
source Conservation Commission (TNRCC) to be adequate evidence
that the power generation company has commenced complying or made
a binding commitment to comply with PURA §39.264. However, the
commission will review the progress that has been made on achieving
an approved an TNRCC permit, when it reviews and updates market
share percentages, and if adequate progress has not been made, the
commission may choose to include the grandfathered capacity in the
numerator.
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(e) Total installed generation. The total installed generation
will consist of the installed generation capacity that is located in, or
capable of delivering electricity to, a power region.

(1) Installed generation capacity will include all potentially
marketable electric generation capacity. Except as provided in para-
graph (2) of this subsection, installed generation capacity will include:

(A) generating facilities that are connected with a trans-
mission or distribution system;

(B) generating facilities used to generate electricity for
consumption by the person owning or controlling the facility;

(C) generating facilities that will be connected with a
transmission or distribution system and operating within 12 months;
and

(D) generating facilities that are located on the bound-
ary between two power regions and are able to deliver electricity di-
rectly into either power region, except that the capacity of such facility
shall be allocated between the power regions based on the share of its
total electric energy that the facility sold in each power region during
the preceding year.

(2) Installed generation capacity will not include gener-
ating facilities that have a nameplate rating equal to or less than 1
megawatt (MW).

(3) The amount of installed generation capacity that is ca-
pable of delivering electricity to a power region will be determined by:

(A) the import transmission capacity during the sum-
mer peak period of the alternating current transmission interconnec-
tions between the power region at issue and other power regions; and

(B) the import capacity during the summer peak period
of the reliable direct current interconnections between the power region
at issue and other power regions.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 11, 2000.

TRD-200005648
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Effective date: August 31, 2000
Proposal publication date: April 28, 2000
For further information, please call: (512) 936-7308

♦ ♦ ♦
SUBCHAPTER P. PILOT PROJECTS
16 TAC §25.431

The Public Utility Commission of Texas (commission) adopts
new §25.431, relating to Retail Competition Pilot Projects, with
changes to the proposed text as published in the June 16, 2000,
Texas Register (25 TexReg 5772). This new section is adopted
under Project Number 21407. The new rule is necessary to
implement Public Utility Regulatory Act (PURA), Texas Utilities
Code Annotated §39.104 and §39.405. PURA §39.104, Cus-
tomer Choice Pilot Projects, directs the commission to require
utilities to conduct pilot projects beginning June 1, 2001, and
PURA §39.405, Pilot Project, sets forth additional requirements
for pilot projects conducted by utilities that are subject to the

provisions of PURA Chapter 39, Subchapter I. Section 25.431
establishes the requirements and procedures for these pilot
programs.

The commission used the negotiated rulemaking procedures set
forth in Texas Government Code, Chapter 2008, for this project.
The commission formally appointed a committee of interested
stakeholders to serve on the negotiating committee and develop
a proposed rule. Meetings of the negotiating committee were
held in Austin, Texas, every Monday from March 6 through May
1, 2000, with additional meetings held on Tuesday, April 4 and
Thursday May 11. Additional caucus meetings were held as nec-
essary, and the committee members relied heavily on electronic
communication to work through issues between meetings.

As a result of its negotiations, the committee was able to reach
consensus on most aspects of the proposed rule. There were
two issues, however, on which the committee was unable to
reach consensus: 1) whether to use a lottery to select partici-
pants in the residential customer class, and 2) how to set deliv-
ery rates for the pilot if the commission has not set interim rates
in the utilities’ unbundled cost of service (UCOS) cases by May
2001. The committee agreed that these two issues should be
identified in the preamble of the published rule for the purpose
of soliciting public comment, and that all members of the com-
mittee were free to offer comments on these two issues.

The commission received comments on the proposed new sec-
tion from the following interested parties: American Association
of Retired Persons, Consumers Union Southwest Regional
Office, Texas Legal Services Center, and Texas Ratepayers’
Organization to Save Energy (collectively Residential Con-
sumers); Central Power and Light Company, Southwestern
Electric Power Company, and West Texas Utilities Company
(collectively AEP); Cities served by TXU Electric Company and
Central Power and Light (collectively Cities); Enron and the
New Power Company (collectively Enron); Greenmountain.com
and NewEnergy (collectively non- affiliated retail electric
providers, or REPs); Entergy Gulf States, Inc. (EGS); Reliant
Energy, Incorporated (Reliant); Southwestern Public Service
Company (SPS); Texas Industrial Energy Consumers (TIEC);
Texas-New Mexico Power Company-Retail Electric Provider
(TNMP-REP); Texas-New Mexico Power Company-Distribution
Utility (TNMP-DU); TXU Electric Company- Retail (TXU-REP);
TXU Electric Company-Distribution Utility (TXU-DU); and the
United States Department of the Army (Army).

No public hearing on the proposed new section was held under
Government Code §2001.029 because it was not requested by
at least 25 persons, a governmental subdivision or agency, or an
association having at least 25 members.

Preamble Issue 1: Should a lottery be used to select partici-
pants in the residential customer class? Paragraph (g)(1) sets
forth a procedure for residential customer participation that is
first come, first served; as customers authorize switches to retail
electric providers, they are counted toward the 5.0% load limit
until such limit is reached. One option that was suggested dur-
ing the negotiating committee meetings was to allow customers
to first indicate interest in participating in the pilot project, and
if that interest exceeded the 5.0% limit, then a lottery would be
held to determine which residential customers could have the
opportunity to switch providers.

Residential Consumers, non-affiliated REPs, Enron, TNMP-DU,
TXU-REP, SPS, and Cities supported the first come, first
served methodology for selecting participants in the residential
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customer class. Parties generally supported this methodology
because it would minimize confusion, simplify the process,
keep administrative costs low, and test whether the market will
broadly include demographic groups and all geographic areas.
Reliant and EGS supported utility choice of whether to use a first
come, first served methodology or a lottery. Reliant commented
that a lottery would maximize the chance for any customer to
participate. EGS opposed requiring a lottery because utilities
may not be able to recover the costs of conducting a lottery.

The commission concludes that no changes to the proposed
paragraph (g)(1) are necessary. The commission agrees with
the parties that the first come, first served methodology for se-
lecting participants in the residential customer class will minimize
confusion, simplify the process, keep administrative costs low,
and test whether the market will broadly include demographic
groups and all geographic areas.

Preamble Issue 2: How should the commission set rates for the
pilot if the commission has not set interim rates in the utilities’
unbundled cost of service (UCOS) cases by May 2001? Pro-
posed subsection (h) is silent regarding how the commission will
set rates in the event that interim rates are not set in the UCOS
cases in time for use in the pilot programs. Although it is the com-
mission’s intent to have interim rates set by May of 2001, and the
committee members agreed that the UCOS interim rates are the
most appropriate rates to be used during the pilot, the commit-
tee believed that the commission needs a contingency plan in
the event that procedural delays in those cases result in interim
rates not being set in time. The committee discussed several
options. First, the rule could be silent on the issue. Second, the
commission could rely on the proposed rates filed by the utili-
ties in their UCOS cases, or, similarly, on testimony filed by rate
design witnesses for the commission’s Office of Regulatory Af-
fairs in those cases. Third, the commission could rely on the
methodology employed in §25.227 of this title (relating to Elec-
tric Utility Service for Public Retail Customers) (GLO Rule). Sec-
tion 25.227 uses the functional cost percentages for each rate
class developed for each utility in the final staff report in Project
Number 20749, Functional Cost Separation of Electric Utilities
in Texas, (May 1999) to determine transmission and distribution
(T&D) rate components. Section 25.227 also includes a method-
ology for determining competition transition charges (CTC). Re-
gardless of which contingency method should be used to set pi-
lot rates, though, the committee members agreed that such rates
should not be subject to true-up once final T&D rates are set.

All parties agreed that the most appropriate rate to use for the
pilot project is a commission approved interim rate based on the
UCOS filings. In the event the UCOS interim rates are not set,
Residential Consumers and TIEC supported the rule remaining
silent on the issue. In the alternative, Residential Consumers ar-
gued that if the interim rates are not set, the commission should
reconsider the start date of the pilot project because it is criti-
cal that pilot project rates, like other aspects of the pilot project,
mirror competition. Other parties objected to the rule remaining
silent, arguing that market participants need more certainty in or-
der to adequately plan for the pilot project and subsequent retail
market.

AEP, SPS, and Entergy commented that the commission should
rely on the proposed rates filed by the utilities in their UCOS
cases, not subject to true-up. TIEC, Cities, non-affiliated REPs,
and Enron generally opposed the utilities’ proposed UCOS rates,
arguing that the UCOS rates filed by the utilities are too high, and

some adjustments have already been ordered by the commis-
sion in Docket Number 22344, Generic Issues Associated With
Applications for Approval of Unbundled Cost of Service Rate Pur-
suant to PURA §39.201 and Public Utility Commission Substan-
tive Rule §25.344. In addition, parties opposing the utilities’ pro-
posed UCOS rates argued that if the filed rates are used without
true-up, the utilities will likely receive a financial gain.

Reliant, TXU-REP, Cities, and TXU-DU offered alternatives other
than the utilities’ proposed UCOS filings. Reliant supported a
temporary rate based on either the companies’ or the commis-
sion staff’s proposed rates in the UCOS filing, subject to true-up.
Reliant argued that PURA §36.155 establishes procedures for in-
terim rates and requires refunds or surcharges if the temporary
rates are different from the rates approved. TXU-REP supported
a fair method stressing that rates should be utilized that reflect,
as closely as possible, the rates that will be in effect at market
opening for a seamless transition to retail competition. Cities rec-
ommended that the commission should convene a limited pro-
ceeding to consider evidence regarding the appropriate proxy
and set the rates. TXU-DU commented that the utility should
have the option to bond rates at levels that it determines reason-
able in accordance with PURA §36.110, and such rates should
be subject to true-up. TXU-DU argued that the bonding proce-
dures in PURA §36.110 have been utilized by utilities and this
commission in past proceedings and that procedures for accom-
modating this method are in place and tested. Reliant supported
this alternative in its reply comments.

Non-affiliated REPs and Enron commented that, in the event in-
terim rates are not approved in the UCOS cases, the commis-
sion should use the methodology established in Project Number
20749, which is employed in §25.227 (GLO rule). The parties
argued that the rates developed in the GLO rule were presented
to the 76th Legislature, and are a more reasonably proxy for final
rates. Non-affiliated REPs and Enron opposed true-ups, arguing
that such a process is a barrier to participation because it would
unreasonably expose a REP to the entire risk of inaccurate col-
lection or strip a REP of its ability to offer its customers price
certainty. CSW, TXU-REP, TXU-DU, SPS, EGS, and Reliant op-
posed the methodology contained in the GLO rule. In reply com-
ments, parties argued that the GLO rule methodology does not
reflect the commission’s unbundling and UCOS requirements
because it was developed prior to the commission’s unbundling
rules. As a result, the methodology does not accurately reflect
the cost items associated with unbundling, the cost levels, or rate
design that utilities are proposing in the UCOS cases. Oppos-
ing parties argued that because the rate design and rate classes
proposed for the unbundled T&D rates are very different from the
existing rate structure and rate classes, the purpose of the pilot
project to test systems and acquaint customers and market par-
ticipants with the restructured retail market would be frustrated if
the GLO rates were used.

The commission strongly agrees with all the parties that the most
appropriate rates to use for the pilot projects are commission ap-
proved interim rates based on the UCOS filings. Such rates will
provide the most seamless transition to full retail competition.
The commission agrees with Residential Consumers that several
aspects of the pilot project rule will be impacted by other rule-
making projects and contested cases before the commission,
and that the proposed rule is silent where a decision is pend-
ing elsewhere. In addition, designating a "backup" alternative
methodology for setting the pilot rates offers no certainty to mar-
ket participants because such methodology would remain open
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until May 31, 2001, the date by which the commission must ap-
prove the pilot tariffs pursuant to paragraph (h)(3). Accordingly,
the commission concludes that the rule should remain silent on
the rates to be used in the event interim rates are not approved
in each individual UCOS case. The commission further adopts
the original consensus position of the committee that rates for
the pilot project are not subject to true-up.

Other Issues: Several parties raised additional issues in their
comments.

TIEC commented that the term "registration agent" is not defined
in the rule, although TIEC assumed that it refers to the Electric
Reliability Council of Texas Independent System Operator (ER-
COT ISO).

The commission finds that it is clear from the wording of the rule
that the term "registration agent" refers to the ERCOT ISO, and
therefore declines to adopt TIEC’s proposed clarification.

Non-affiliated REPs noted concern with several informal discus-
sions that have taken place at ERCOT that would require non-af-
filiated REPs to participate in a "mock market" before being eli-
gible to participate in the pilot project.

The commission has noted the concerns of the non-affiliated
REPs. However, the commission finds that the appropriate forum
in which to address such concerns is in the mock market plan-
ning taking place at ERCOT. The commission affirms that REPs
are not required by this rule to participate in the mock market as
a prerequisite to participation in the pilot project, but declines to
modify the proposed rule language.

TNMP-REP commented that the rule does not address the eli-
gibility of customers who are delinquent in payment of their ac-
count with the integrated utility. TNMP-REP also commented
that the rule does not address disconnects for non-payment dur-
ing the pilot programs.

The commission declines to modify the proposed consensus
rule to address the treatment of customers with delinquent ac-
counts because these issues are most appropriately addressed
in Project Number 22255, Rulemaking Proceeding for Customer
Protection Rules for Electric Restructuring Implementing SB7
and SB 86 (Customer Protection Rulemaking). Consistent with
the intent of the pilot projects expressed in subsection (c) of
the proposed rule, the pilot programs should parallel full cus-
tomer choice, therefore pilot customers with delinquent accounts
should be treated just as any such customer will be treated once
full retail competition begins, as determined in the Customer Pro-
tection Rulemaking.

TIEC commented that the rule should require that any commis-
sion-approved fuel surcharge be included in the interim rate
charged in the pilot project. In reply, Cities supported TIEC’s
comments and Reliant suggested that alternatively, an exit fee
could be charged at the end of the pilot to collect any additional
fuel surcharges.

The commission finds that this issue has been addressed in
Docket Number 22650, Petition of Reliant Energy HL&P to Re-
vise Fuel Factors and Implement Surcharge for Pilot Undercol-
lected Fuel Costs. Should this issue arise with respect to a fuel
surcharge for any other utility, the commission will give appro-
priate consideration at that time to the precedential value of its
ruling in Docket Number 22650. Accordingly, the commission
declines to modify the proposed rule language.

TNMP-DU commented on §25.431(b)(1), the application sec-
tion, which states that a pilot project commencing before the
adoption of this section may fulfill portions of the requirements of
this section, as determined by the commission. TNMP-DU com-
mented that it currently has municipal aggregation pilot programs
underway in two municipalities and that these pilot projects rep-
resent approximately 3.0% of its total Texas load. TNMP-DU re-
quested that the commission consider counting at least some of
this load in fulfilling the 5.0% mandate.

The commission finds that the application section does exactly
what TNMP requests, and that no changes to the proposed rule
language are necessary. TNMP shall make such request in its
compliance filing pursuant to §25.431(l), and the commission will
then consider whether some of the load in its existing municipal
pilot projects will count toward the 5.0% load participation for this
pilot project.

AEP commented on §25.431(c)(4)(B) regarding the effect of pre-
existing contracts. AEP interpreted this provision as prohibiting a
utility from challenging a customer’s right to participate in the pi-
lot because the customer did not provide notice of cancellation in
compliance with the contract, but that the utility may challenge a
customer’s right to participate in the pilot project based on other
factors associated with the existing contract. AEP argued that
in most instances, costs would be related to the construction of
customer-specific facilities and that "the utility should be able to
insist on economic performance of the customer’s commitment,
and participation in the pilot should not be an opportunity for cus-
tomers to game the system and fail to fulfill such commitments".
AEP noted that it understood that the affected utility can chal-
lenge a customer’s participation in the pilot project if the utility
has not fully recovered its costs as contemplated by an existing
contract, unless alternative arrangements are made (e.g., the
customer agrees to discharge the outstanding obligation for re-
maining costs).

The commission finds that AEP has a correct understanding re-
garding the language in §25.431(c)(4)(B), and that such pro-
posed language includes the procedure for a utility to challenge a
customer’s participation in the pilot. The commission concludes
that the proposed rule language adequately addresses AEP’s
concerns and that no clarification is necessary.

The Army commented that the definitions of customer classes in
§25.431(d)(2) should be expanded to include a specific class for
government, due to the distinct characteristics of governmental
entities and their unique procurement requirements.

The commission finds that although the federal government was
not represented on the negotiating committee, state agencies
and public aggregators have similar interests and were repre-
sented on the negotiating committee that agreed to the defini-
tions of customer classes. The Army has not shown that the
federal and state governments have different characteristics and
interests with respect to the activities contemplated by this rule,
and therefore declines to modify the proposed rule language.

TNMP-DU commented that §25.431(f) related to customer edu-
cation should be modified to suggest that for REPs who intend
to serve only certain areas of the state, that this information be
placed next to the name of the REP on the commission mailing.

The commission finds that this issue is most appropriately ad-
dressed in Project Number 21251, Implementation of Senate
Bill 7 Provisions Regarding Customer Education About Electric
Choice. Accordingly, the commission declines to modify the pro-
posed rule.
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TIEC commented on §25.431(g)(3)(A)(ii) that sets individual load
caps of 20% of the 5.0% allocated to the demand-metered non-
residential customer classes. TIEC argued that large industrial
customers should be able to designate only a portion of their
load served by one meter to participate in the pilot, because oth-
erwise this cap would effectively eliminate participation by larger
industrial customers. TIEC argued that this is similar to a cus-
tomer designating a portion of its load to be served by one REP
and a portion to be served by another REP.

The commission finds that this issue was discussed and agreed
to by the negotiating committee, and that considerations were
given to limitations at ERCOT for splitting meter load during the
pilot. Although TIEC did not participate in the negotiations, large
industrial customers were represented during the negotiations.
The cap is to assure that one large customer does not constitute
all or nearly all of the load eligible to participate from that cus-
tomer class. Accordingly, the commission declines to modify the
proposed rule language.

In reply comments, AEP commented on §25.431(k) regarding
the recovery of costs associated with administering the pilot
projects by the utilities. AEP noted that this section provides
three options by which utilities may seek cost recovery, and
reserves the rights of parties to challenge the utilities’ ability to
seek cost recovery. AEP argued that because the commission
ruled in its open meeting on June 29, 2000, in Docket Number
22344, Generic Issues Associated with Applications for Approval
of Unbundled Cost of Service Rates Pursuant to PURA Section
39.201 and Public Utility Commission Subst. R. 25.344, that
utilities could not seek recovery of pilot program administrative
costs as part of their transmission and distribution rates, AEP
should no longer be bound by the results of the negotiated rule-
making process. AEP argued that the commission’s decision in
Docket Number 22344 undercuts the consensual nature of the
consensus rule language.

The commission finds AEP’s argument without merit. The con-
sensus language states that the utilities "may request recovery
from the commission…." This language does not guarantee cost
recovery through any of the three options, nor does it specify
when a decision should be rendered by the commission regard-
ing a utility’s request for cost recovery. The commission found in
Docket Number 22344 that costs associated with administration
of the pilot project were not appropriate for inclusion in trans-
mission and distribution rates in the UCOS cases pending be-
fore the commission because such costs are not ongoing and
will not be incurred in the test year. The commission finds that
§25.431(k)(2)(C) should be deleted from the rule as proposed
because it is no longer an option for cost recovery.

All comments, including any not specifically referenced herein,
were fully considered by the commission. In adopting this sec-
tion, the commission makes other minor modifications for the
purpose of clarifying its intent.

This new section is adopted under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §14.002 (Vernon 1998, Sup-
plement 2000) (PURA), which provides the Public Utility Com-
mission with the authority to make and enforce rules reasonably
required in the exercise of its powers and jurisdiction, and specif-
ically PURA §39.104, which states that the commission shall re-
quire utilities to conduct pilot projects beginning June 1, 2001,
and PURA §39.405, which sets forth additional requirements for
pilot projects conducted by utilities that are subject to the provi-
sions of PURA Chapter 39, Subchapter I.

Cross Reference to Statutes: Public Utility Regulatory Act
§§14.002, 39.104, and 39.405.

§25.431. Retail Competition Pilot Projects.

(a) Purpose. This section establishes the parameters under
which an electric utility shall offer customer choice for 5.0% of the
load in its Texas service area beginning on June 1, 2001, through the
implementation of retail competition pilot projects. The commission
may use these pilot projects to evaluate the ability of each power region
to implement full customer choice on January 1, 2002, including the
operational readiness of support systems. The pilot projects conducted
under this section also will serve to encourage participation in a
competitive retail market and to inform customers about customer
choice.

(b) Application.

(1) This section applies to an electric utility as defined in
the Public Utility Regulatory Act (PURA) §31.002(6). An electric
utility exempt from PURA Chapter 39 in accordance with PURA
§39.102(c) may conduct a customer choice pilot project consistent
with the requirements of this section upon expiration of its exemption.
A pilot project commencing before the adoption of this section may
fulfill portions of the requirements of this section, as determined by
the commission.

(2) Other entities, including retail electric providers (REPs)
certified by the commission, and aggregators, power generation com-
panies, and power marketers registered with the commission may par-
ticipate in the pilot projects under the terms and conditions established
by this section.

(c) Intent of pilot projects. Pilot projects conducted under this
section are intended to implement customer choice for all applicable
customers in the same manner in which full customer choice will be
offered starting January 1, 2002, to the extent practicable. Unless de-
termined otherwise through a subsequent commission proceeding, or
unless stated otherwise in this section, all pilot project participants who
are not retail customers shall abide by all applicable commission rules,
including but not limited to, rules relating to customer protection and
transmission and distribution terms and conditions, and all rules of an
independent organization as defined in PURA §39.151.

(1) Utility’s obligation to serve. A utility shall continue to
provide electric service in accordance with PURA and the commis-
sion’s substantive rules to requesting customers in its certificated ser-
vice area who do not wish to take service from a REP.

(2) Indemnification. Market participants, including utili-
ties, shall be held harmless for any damages resulting from any non-
willful system or process failures during the pilot project.

(3) Performance standards.

(A) Call center performance may be compromised by
potential large increases of customer inquiries generated because of the
customer education program and pilot project activities. For the period
February 1, 2001 through December 31, 2001, as applicable to each
utility,

(i) a reduction offive percentage points will be ap-
plied to the percentage of calls to be answered in the allowable time; or

(ii) 5.0% of the calls with the longest wait time will
be subtracted from the calculation of average answer time.

(B) An affected utility shall track and report such per-
formance during the pilot project in accordance with applicable com-
mission rules and orders. An affected utility does not waive any rights
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to request an adjustment or waiver of performance standards directly
affected by the customer education program or pilot project.

(4) Effect of pre-existing service agreements or contracts.

(A) To the extent a customer is otherwise eligible to par-
ticipate in a pilot project in accordance with this section, a utility shall
not challenge a customer’s right to participate:

(i) based upon a claimed failure to provide notice of
cancellation in accordance with the requirements of an existing service
agreement, contract, or tariff; or

(ii) in the event that the customer’s service agree-
ment or contract is beyond its primary term.

(B) To the extent a customer is otherwise eligible to par-
ticipate in a pilot project in accordance with this section, customers in
the primary term of a service agreement or contract shall have the right
to participate in the pilot project subject to a challenge by the utility
based upon a service agreement or contractual issue other than failure
to provide notice of cancellation in compliance with an existing service
agreement, contract, or tariff. The procedure for any such challenge
shall be as follows:

(i) A utility contending that a customer that has been
otherwise selected to participate in the pilot project is not eligible to
participate, because of an existing service agreement or contract in its
primary term, shall inform the customer not later than seven days after
the date scheduled for the lottery for the applicable class in the event the
class is oversubscribed or the date the customer requests participation
in the event the class is undersubscribed.

(ii) If the customer wishes to dispute the utility’s
contention, the customer must, within seven days of receipt of the util-
ity’s notification, so inform the utility. Pending resolution of the dis-
pute, the utility shall reserve a place for that customer on the participant
list.

(iii) The customer shall be entitled to participate in
the pilot project unless the utility informs the commission of the pilot
project eligibility dispute within seven days of receipt of the customer’s
notification to the utility disputing the claim of ineligibility. Upon re-
ceipt by the commission of timely notice of the dispute, the commission
will resolve the dispute within 30 days after filing, and may do so ad-
ministratively.

(iv) If the commission determines that the customer
is eligible to participate, the customer will be included within the pilot
project as soon as practicable after the decision.

(5) Right to withdraw from pilot project. For any reason,
and at a customer’s request, the REP and the incumbent utility shall re-
store a residential customer’s account to pre-pilot project services and
rates. In the event a customer’s REP ceases to do business in Texas dur-
ing the pilot project, the incumbent utility shall restore any customer’s
account to pre-pilot project services and rates at the customer’s request.

(6) Application of renewable energy rule. To encourage ac-
cess to energy generated from renewable resources by customers partic-
ipating in the pilot projects, the renewable energy mandate provisions
of §25.173 of this title (relating to Goal for Renewable Energy) will be
extended on a voluntary basis during the pilot projects to the competi-
tive portion of the market, with the following changes:

(A) Each REP may acquire and retire renewable energy
credits (RECs) consistent with its share of retail kilowatt-hour sales
during the pilot period (June 1, 2001 through December 31, 2001), at
a rate consistent with REC obligations for the year 2002, and in the
manner specified in §25.173(h) of this title;

(B) Each REC retired for the pilot period will reduce
the REC obligations of the REP for the year 2002 compliance period;

(C) The voluntary settlement period for the pilot project
renewable energy program will commence January 1, 2002 and end
March 31, 2002; and

(D) Penalty provisions of §25.173(o) of this title are not
applicable.

(7) End of pilot projects. The pilot projects will end on
December 31, 2001, unless determined otherwise by the commission
in accordance with subsection (j) of this section. For an electric utility
exempt from PURA Chapter 39 in accordance with PURA §39.102(c),
the pilot project, if undertaken, will begin and end on dates deemed
reasonable by the commission. A customer will remain with the REP
by which he or she was served on the last day of the pilot project until
the customer or the REP elects otherwise. By participating in the pilot
project, a customer does not waive any right to take service under the
price to beat in accordance with PURA §39.202.

(d) Definitions. The following terms when used in this section
shall have the following meanings unless the context clearly indicates
otherwise:

(1) Aggregation - includes the purchase of electricity from
a retail electric provider, a municipally owned utility, or an electric co-
operative by an electricity customer for its own use in multiple loca-
tions or as part of a voluntary association of electricity customers. An
electricity customer may not avoid any nonbypassable charges or fees
as a result of aggregating its load.

(2) Customer class - a grouping of customers, specific to
the pilot projects, for the purpose of allocating loads available for cus-
tomer choice during the pilot projects. Thefive customer classes used
in the pilot projects are:

(A) Residential - all customers identified by an electric
service identifier (ESI) who purchase electricity under a utility’s resi-
dential rate schedule.

(B) Non-residential, non-demand metered - all cus-
tomers identified by an ESI who:

(i) do not purchase electricity under a utility’s resi-
dential rate schedule; and

(ii) do not purchase electricity under a utility’s mu-
nicipal or school rate schedule; and

(iii) do not purchase electricity under a utility’s rate
schedule that is based on metered or estimated demand during the
twelve month period ending December 31, 2000.

(C) Industrial demand-metered - all customers identi-
fied by an ESI who:

(i) do not purchase electricity under a utility’s resi-
dential rate schedule; and

(ii) purchase electricity under a utility’s rate sched-
ule that is based on a metered demand; and

(iii) purchase electricity under a utility’s industrial
rate schedules (or are identified as industrial by the utility’s rate code
if the utility does not have industrial rate schedules) or have filed a
manufacturing or processing tax exemption certificate with the utility.

(D) Commercial and all other demand-metered - all
customers identified by an ESI who:

(i) do not purchase electricity under a utility’s resi-
dential rate schedule; and
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(ii) do not come within the definition of the indus-
trial demand metered customer class; and

(iii) purchase electricity under a utility’s rate sched-
ule that is based on a metered demand.

(E) Other - The other customer class is composed of all
customers identified by an ESI who:

(i) purchase electricity under a utility’s rate schedule
that is based on known usage patterns, not actual metered data (i.e.,
unmetered loads); or

(ii) purchase electricity under a utility’s municipal
or school rate schedules; or

(iii) purchase electricity under utility rate schedules
applicable to seasonal agricultural use, such as cotton gins, irrigation,
or grain elevators.

(3) Electric service identifier (ESI) - premise-based identi-
fier assigned to each electric service delivery point between a transmis-
sion and distribution utility and an end- use load, which is used in the
Texas customer registration system and the Electric Reliability Council
of Texas (ERCOT) settlement system.

(4) Lottery - fair process in which ESIs or aggregator pack-
ets of ESIs are selected for participation in a pilot project by using stan-
dard statistical methods for simple random sampling; each ESI or ag-
gregator packet of ESIs should have an equal chance of actually being
selected.

(5) Participation - occurs when the customer takes service
from a retail electric provider that is not the incumbent, integrated util-
ity.

(e) Requirements for participants that are not retail customers.

(1) A REP must be certified by the commission pursuant
to §25.107 of this title (relating to Certification of Retail Electric
Providers) prior to participating in pilot projects established pursuant
to this section. An affiliated REP shall not participate in the certificated
service area of the electric utility with which it is affiliated.

(2) An aggregator, other than a self-aggregator, must be
registered with the commission pursuant to §25.111 of this title (re-
lating to Registration of Aggregators) prior to participating in pilot
projects established pursuant to this section.

(3) A power generation company must be registered with
the commission pursuant to §25.109 of this title (relating to Regis-
tration of Power Generation Companies) prior to participating in pilot
projects established pursuant to this section. A utility need not be reg-
istered as a power generation company in order to generate power for
sale during the pilot projects.

(4) A power marketer must be registered with the commis-
sion pursuant to §25.105 of this title (relating to Registration and Re-
porting by Power Marketers) prior to participating in pilot projects es-
tablished pursuant to this section.

(5) An independent transmission organization outside of
ERCOT may require a market participant to register with that organi-
zation in order to become a wholesale buyer and seller of energy across
the transmission system.

(f) Customer education. Customer education for the pilot
projects shall be conducted as part of the statewide customer education
campaign for introducing customer choice. Included in this campaign
will be announcements regarding the opportunity to participate in
the pilot project and instructions on obtaining further information

about the pilot project. The commission shall mail information
written in English and in Spanish explaining the pilot project to
eligible non-residential customers no later than March 1, 2001, and
to eligible residential customers no later than April 15, 2001. The
utility shall provide the commission or its designee with customer
information necessary to implement this subsection. For purposes of
this subsection, §25.272(g)(1) of this title (relating to Code of Conduct
for Electric Utilities and Their Affiliates) does not apply with regard
to proprietary customer information released to the commission or
its designee. The mailing may contain information including, but not
limited to:

(1) a description of the pilot project;

(2) the commission’s central call center phone number and
Internet website operating to respond to customer questions and re-
quests for information;

(3) a list of REPs certified as of a date certain, including the
telephone number and, if available, Internet website address for each
REP, and a statement disclosing that the REP list is continually updated
and how the customer can obtain an updated list; and

(4) a clear, plain language description of customer choice
and the price to beat.

(g) Customer choice during pilot projects. The following pro-
cedures shall be used for customers to participate in the pilot projects
within the designated time periods for each applicable customer class.

(1) Administration. For all customer classes, a REP shall
submit requests to switch customers participating in the pilot projects to
the registration agent beginning on May 31, 2001, and power delivery
in conjunction with the pilot projects may begin on June 1, 2001. For
purposes of this section, any electronic submission to the utility shall
be executed using a standard electronic data interface (EDI) protocol
(814) to be included in the utility’s compliance filing.

(A) Except where explicitly stated otherwise in this sec-
tion, a REP shall electronically submit switch requests to the utility for
counting and validation purposes prior to submitting such requests to
the registration agent. The utility shall maintain a weekly updated list
of non-matching, rejected ESIs on its pilot project Internet website.

(B) Except for the industrial demand-metered class,
there shall be no out-of-cycle meter reading requests submitted for
purposes of the pilot project before July 1, 2001.

(C) Members of the non-residential customer classes
may elect to waive the verification and recision process of the
registration agent.

(D) A participating customer shall have the right to
change from one REP to another REP in accordance with the switching
procedures adopted by the commission.

(E) Beginning April 16, 2001, a REP shall electroni-
cally report to the utility any switch request for a customer or an ag-
gregation packet with a listing of the ESIs to be switched to the REP
as set forth in this paragraph. After the utility confirms that a non-res-
idential ESI or aggregation packet is on the associated participant list,
the utility shall submit the ESI to the registration agent. The registra-
tion agent shall keep a record of all the ESIs identified by the utility for
participation in the pilot. The REP shall be responsible for submitting
to the registration agent the ESIs associated with the switch request to
serve. If the ESI identified by the REP matches an ESI identified by the
utility, then the registration agent shall allow the registration process to
continue.
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(F) Because the utility is assigned the responsibility
to administer the pilot project, except for complaints arising un-
der §25.272 of this title, which may be made in accordance with
procedures established under that section, a claim by any party of
unreasonableness associated with the administration of the pilot
project will first be addressed by the pilot implementation working
group established by subsection (j)(4) of this section. If the complaint
is not resolved within ten working days of initial notification to the
pilot implementation working group, the complaint may be filed with
the commission.

(2) Residential customer class.

(A) Determination of the 5.0% load available for cus-
tomer choice. For residential customers, the load available for cus-
tomer choice shall be determined by calculating 5.0% of the number
of ESIs in this customer class as of December 31, 2000. No later than
January 31, 2001, the utility shall determine the amount of load avail-
able for this customer class and shall make that information publicly
available through its pilot project Internet website. For this customer
class, 20% of the 5.0% load available for customer choice shall be ini-
tially set aside for each customer class (hereafter referred to as the 1.0%
set-aside) for aggregated loads.

(B) Initiating switching. Beginning February 15, 2001,
a REP may accept authorizations to switch providers from residential
customers. A REP shall notify the utility of such authorizations for
residential customers.

(C) Reaching the 5.0% load limit. For purposes of this
subparagraph the total number of ESIs eligible to switch determined
in subparagraph (A) of this paragraph, less the number of ESIs that
have already authorized a switch, shall be referred to as the amount of
available load.

(i) As each customer in this class authorizes a switch
to another provider, the amount of available load shall be decremented
by one.

(ii) When the amount of available load reaches zero,
no more switch authorizations shall be accepted.

(3) Non-residential customer classes.

(A) Determination of the 5.0% load available for cus-
tomer choice. No later than January 31, 2001, the utility shall make the
results of the following calculations for each non-residential customer
class publicly available through its pilot project Internet website. For
each non-residential customer class, 20% of the 5.0% load available
for customer choice shall be initially set aside for each customer class
(hereafter referred to as the 1.0% set-aside) for aggregated loads.

(i) Non-residential, non-demand metered cus-
tomers. For non- residential, non-demand metered customers, the load
available for customer choice shall be determined by calculating 5.0%
of the number of ESIs in that customer class as of December 31, 2000.

(ii) Industrial demand-metered customers; commer-
cial and all other demand-metered customers. For each of the demand
metered customer classes, the load available for customer choice shall
be determined by calculating 5.0% of the sum of the kilowatts invoiced
by the utility to all ESIs in each customer class for meter reading dates
during the utility’s peak demand month in the year 2000. In addition,
the utility shall determine the individual ESI load caps for each demand
metered customer class by calculating 20% of the load available for the
pilot project in each demand- metered customer class.

(iii) Other customers as defined in subsection
(d)(2)(E) of this section. For all other customers, the load available
for customer choice shall be determined by calculating 5.0% of the

sum of the kilowatt- hours for which all ESIs in this customer class
were invoiced by the utility during the twelve month period ending
December 31, 2000. In addition, the utility shall determine the
individual ESI load caps for this customer class by calculating 20% of
the kilowatt-hours available for the pilot project in this customer class.

(B) Amount of available load. For purposes of this
paragraph, the total load available for customer choice determined in
subparagraph (A) of this paragraph, less the amount of the customer’s
ESI load used for calculation in subparagraph (A) of this paragraph,
shall be referred to as the amount of available load for each non-res-
idential customer class. For an ESI that was not included in the
calculation in subparagraph (A) of this paragraph, hereinafter called a
new ESI, the customer’s ESI load shall be determined as follows:

(i) For the non-residential, non-demand metered
class, a new ESI shall count as one ESI against the total number of
ESIs.

(ii) For the demand-metered classes, the demand al-
located to a new ESI shall be 95% of the utility-estimated demand for
the new ESI.

(iii) For the other class as defined in subsection
(d)(2)(E) of this section, the energy allocated to a new ESI shall be
95% of the utility- estimated annual kilowatt-hours for the new ESI.

(C) Open interest period. Beginning February 15, 2001,
and continuing through March 15, 2001, interested customers may re-
quest the opportunity to participate in a utility’s pilot project by sub-
mitting to the utility through its pilot project Internet website the ac-
count number and zip code information necessary to determine the cus-
tomer’s ESI. An eligible ESI is one that does not exceed the individual
ESI load cap established in subparagraph (A) of this paragraph. By
March 21, 2001, the utility shall determine if the non-residential cus-
tomer classes are either oversubscribed or undersubscribed, including
the amount of load oversubscribed or undersubscribed, and shall make
such information publicly available through its pilot project Internet
website.

(i) Participant list. The utility shall create a list of
customers eligible to participate in the pilot project, referred to as the
participant list. The participant list shall include each ESI and related
service address, the name in which the customer is billed, and customer
class as defined in this section. No later than March 21, 2001, the utility
shall make available its integrated voice response (IVR) system or its
pilot project Internet website to allow a customer having an ESI in the
lottery to determine whether its ESI has been selected for the participant
list. The participant list for each customer class shall be provided to the
commission no later than March 21, 2001.

(ii) Oversubscription. On March 21, 2001, if a non-
residential customer class is oversubscribed, the utility shall use a lot-
tery to develop the participant list. As each ESI is selected through the
lottery, the ESI’s load used for the calculation in subparagraph (A) of
this paragraph shall be subtracted from the total amount of load avail-
able for customer choice as determined in subparagraph (A) of this
paragraph. The ESI that causes the 4.0% load limit (i.e., the 5.0% load
limit less the 1.0% set-aside) to be reached shall be the final ESI se-
lected through the lottery; the 4.0% limit may be exceeded only for
the purpose of accommodating the entire load associated with the fi-
nal ESI selected, except that such excess shall not cause the amount of
load available for customer choice to be greater than 4.1%. Once the
4.0% load limit is reached, the selected ESIs shall be included on the
participant list.

(iii) Undersubscription. If a non-residential cus-
tomer class is undersubscribed, all eligible ESIs submitted shall be
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included on the participant list. Beginning March 21, 2001, any
unsubscribed load will be available for subscription by customers in
that customer class on a first come, first served basis.

(D) Negotiation period. Between March 21, 2001 and
May 10, 2001, customers on the participant list may negotiate and con-
tract with REPs. A REP shall notify the utility of execution of a con-
tract. If a customer has not entered into a confirmed REP contract for
a specific ESI by May 10, 2001, that ESI shall be removed from the
participant list, and the load associated with that ESI shall be added to
the amount of available load. On May 11, 2001, the utility shall post,
on its pilot project Internet website, a list of submitted ESIs that do not
match a customer on the participant list. REPs shall have until May 14,
2001 to correct any ESI listed by the utility on May 11, 2001. On May
17, 2001, the utility shall determine the amount of available load for
each non-residential customer class and shall make such determination
publicly available through its pilot project Internet website.

(E) Monitoring and adjusting the amount of available
load. Following the negotiation period, participation shall be allowed
on a first come, first served basis.

(i) As each non-residential customer in a class ex-
ecutes a contract, the amount of available load for that class shall be
decremented by the amount of the customer’s ESI load used for the
calculation in subparagraph (A) of this paragraph.

(ii) The ESI that causes the amount of available load
to reach zero shall be the final ESI selected; the amount of available
load may drop below zero only for the purpose of accommodating the
entire load associated with the final ESI selected, subject to the limita-
tions described in subparagraph (C)(ii) of this paragraph.

(4) Aggregated load set-aside. Customers participating in
customer choice may use aggregation to the extent they choose, and
may participate by self aggregation or multiple customer aggregation.
For purposes of pilot project administration, aggregators must submit
to the utility their groupings of utility account numbers and associated
zip codes, or ESIs if available, for participation in the pilot project sub-
ject to the 1.0% set-aside. Such groupings (hereafter referred to as ag-
gregation packets) shall be submitted by customer class as defined in
subsection (d) of this section with a listing of utility account numbers
and associated zip codes.

(A) Set-aside cap. No single aggregation packet may
contain an ESI or ESIs that represent more than 20% of the 1.0% set-
aside for that customer class, with the exception of the residential class.

(B) Registration dates. Aggregators may register non-
residential customer class aggregation packets, subject to the limita-
tion in subparagraph (A) of this paragraph, with the utility beginning
February 15, 2001. Aggregators may register residential aggregation
packets beginning March 1, 2001.

(C) Undersubscription for all non-residential customer
classes. If an aggregation packet contains non-residential ESIs from
a class that is undersubscribed as of April 2, 2001, then that aggrega-
tion packet shall have a reserved allotment of the 1.0% set-aside until
May 21, 2001. If by May 31, 2001, the 1.0% set-aside for aggregation
in any non-residential class is undersubscribed, then the utility shall
determine the unused class capacity and add it to the amount of avail-
able load for that class. No later than June 10, 2001, the utility shall
make the updated amount of available load publicly available through
the utility’s pilot project Internet website.

(D) Aggregation selection process for customer classes.
The eligibility for the 1.0% set-aside for each customer class shall be
determined as follows:

(i) Residential customer class. Beginning on March
1, 2001, an aggregator may accept authorizations from residential cus-
tomers to switch providers as a part of an aggregation packet. Aggrega-
tors shall submit aggregated utility account numbers and associated ser-
vice address zip codes to the utility for tracking the 1.0% set- aside on
a first come, first served basis. Aggregation packets shall be accepted
until either the 1.0% set-aside is reached or June 15, 2001, whichever
comes first. If the 1.0% set-aside is not fully subscribed by June 15,
2001, the utility shall determine the unused class capacity and add that
unused capacity to the total amount of available load for the residential
class.

(ii) Non-residential customer classes. The initial
set-aside for each of the non-residential customer classes shall be
1.0% of the eligible load by customer class. To be eligible for the
aggregation participant list, an aggregator must provide utility account
number and service address zip code information, or ESIs if available,
to the utility by April 2, 2001.

(I) Oversubscription for the non-residential, non-
demand metered customer class. If the total number of ESIs in aggrega-
tion packets submitted for the pilot for a non- residential, non-demand
class as of April 2, 2001 exceeds the 1.0% set-aside, then the utility
shall use a lottery to determine the aggregation participant list for this
class. Aggregation packets eligible for the aggregation participant list
shall be selected by the utility by April 5, 2001. As each aggregation
packet is selected through the lottery, the ESI count shall be subtracted
from the total number of ESI available for the 1.0% set-aside. Ag-
gregation packets shall be selected until none of the 1.0% set-aside is
left. If the last aggregation packet selected causes the 1.0% set-aside to
be exceeded, the selection of the final aggregation packet for this class
shall be done in accordance with subparagraph (E)of this paragraph. By
April 6, 2001, the utility shall determine whether an aggregation packet
has been selected, and shall make such information publicly available
through its pilot project Internet website.

(II) Oversubscription for the industrial demand-
metered and commercial and all other demand-metered classes. If the
total combined load of all aggregation packets submitted for each of
the industrial demand-metered and commercial and all other demand-
metered classes exceeds the 1.0% set-aside as of April 2, 2001, then the
utility shall use a lottery to determine the aggregation participant list for
each customer class. Aggregation packets eligible for the aggregation
participant list shall be selected by the utility by April 5, 2001. As an
aggregation packet is selected through the lottery, the demand for that
ESI used to determine the available capacity for that customer class
shall be subtracted from the total demand amount available for the 1.0%
set-aside. Aggregation packets shall be selected until none of the 1.0%
set-aside is left. If the last aggregation packet selected causes the 1.0%
set-aside to be exceeded, the selection of the final aggregation packet
for the class shall be done in accordance with subparagraph (E) of this
paragraph. No later than April 6, 2001, the utility shall make the list
of ESIs eligible for the pilot project publicly available through its pilot
project Internet website.

(III) Oversubscription for the other customer
class as defined in subsection (d)(2)(e) of this section. If the total
combined load of all aggregation packets submitted for the other
class exceeds the 1.0% set-aside as of April 2, 2001, then the utility
shall use a lottery to determine the aggregation participant list for this
class. Aggregation packets eligible for the aggregation participant list
shall be selected by the utility by April 5, 2001. As each aggregation
packet is selected through the lottery, the energy in kilowatt-hours
for that ESI used to determine the size of the customer class shall be
subtracted from the total amount of energy available for the 1.0%
set-aside. Aggregation packets shall be selected until none of the 1.0%
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set-aside is left. If the last aggregation packet selected causes the 1.0%
set-aside to be exceeded, the selection of the final aggregation packet
for the class shall be done in accordance with subparagraph (E) of this
paragraph. No later than April 6, 2001, the utility shall make the list
of ESIs eligible for the pilot project for the class publicly available
through its pilot project Internet website.

(E) Non-residential customer classes oversubscription
lottery selection of last aggregation packet. If the final aggregation
packet chosen in a customer class lottery causes the 1.0% set-aside for
that customer class to be exceeded by more than 10%, that is, if that ag-
gregation packet increases the size of the customer class to greater than
1.1%, that aggregation packet shall be rejected and another aggregation
packet shall be chosen if available. If no other aggregation packet is
available to fill each non- residential customer class without exceeding
the 10% overage limit, that remaining increment of capacity set-aside
will not be subscribed, but will be added to the amount of available ca-
pacity for aggregation for that non- residential customer class and will
be available on a first come, first served basis. An aggregation packet
that does not exceed the 10% overage limit will be allowed. When the
results of the oversubscription lottery are posted by the utility, the util-
ity shall also make publicly available the information concerning this
available capacity through its pilot project Internet website.

(F) Contract notification due date for non-residential
customer classes. By May 21, 2001, a REP must submit verification
of executed supply contracts with ESIs and associated zip code to the
utility. Any ESI that has not been validated by a REP by this date will
relinquish its reserved allotment on the aggregation participant list.
The relinquished allotment will then be available for aggregation in
that customer class on a first come, first served basis.

(G) Notification of executed contract for non-residen-
tial customer classes. The REP shall document the existence of an ex-
ecuted contract for service by electronically submitting a list of ESIs
representing executed contracts to the utility. The utility may rely on
receipt of this list as proof of the existence of an executed contract. The
REP shall file a signed affidavit with the commission attesting to the
accuracy of the ESIs on the list.

(H) Electronic submissions by aggregators. All submit-
tals required by this section by aggregators to a utility shall be made in
electronic format using a Microsoft Excel spreadsheet using a spread-
sheet template posted on the utility’s pilot project Internet website. A
utility will post its templates by January 31, 2001.

(I) New ESIs. For an ESI that was not included in the
calculation in paragraph (3)(A) of this subsection, hereinafter called a
new ESI, the customer’s ESI load shall be determined as follows:

(i) For the non-residential non-demand metered
classes, a new ESI shall count as one ESI against the total number of
ESIs.

(ii) For the demand-metered classes, the demand al-
located to a new ESI shall be 95% of the utility-estimated demand for
the new ESI.

(iii) For the other class as defined in subsection
(d)(2)(E) of this section, the energy allocated to a new ESI shall be
95% of the utility- estimated annual kilowatt-hours for the new ESI.

(h) Transmission and distribution rates and tariffs.

(1) Utilities within ERCOT. In connection with a utility’s
pilot project, the utility shall provide transmission service and distribu-
tion service in accordance with the rates for non-bypassable delivery
charges approved by the commission, on an interim basis for applica-
tion during the utility’s pilot project, in the utility’s unbundled cost of

service case filed pursuant to PURA §39.201. Notwithstanding the pro-
visions of §22.125 of this title (relating to Interim Relief), such interim
rates shall not be subject to surcharge or refund if the rates ultimately
established differ from the interim rates.

(2) Utilities outside of ERCOT.

(A) Jurisdiction of other regulatory bodies. Processes
utilized by non-ERCOT participants shall support the settlement of tra-
ditional wholesale markets and shall conform to all Federal Energy
Regulatory Commission (FERC) rules and regulations.

(B) Transmission service. In connection with a util-
ity’s pilot project, the utility shall provide transmission service in ac-
cordance with the rates and delivery charges approved by the FERC.
A utility in transition to an independent transmission company (ITC)
model shall maintain on file with the commission a copy of its current
FERC-approved open access transmission tariff (OATT), as well as any
proposed amendments to the OATT submitted to FERC.

(C) Distribution service. In connection with a utility’s
pilot project, the utility shall provide distribution service in accordance
with the rates for non- bypassable delivery charges approved by the
commission, on an interim basis for application during the utility’s pilot
project, in the utility’s unbundled cost of service case filed pursuant
to PURA §39.201. Notwithstanding the provisions of §22.125 of this
title, such interim rates shall not be subject to surcharge or refund if the
rates ultimately established differ from the interim rates.

(3) Approval of tariffs. Tariffs implementing pilot project
rates must be filed within ten days following the commission’s deter-
mination of those rates. The commission shall approve such tariffs by
May 31, 2001, and may do so administratively.

(i) Billing requirements.

(1) A utility shall bill a customer’s REP for non-bypassable
delivery charges in accordance with the tariffs established pursuant to
subsection (h) of this section. The REP must pay these charges.

(2) A REP shall be responsible for ensuring that its retail
customers are billed for electric service provided. A utility may bill
retail customers at the request of a REP, provided that any such billing
service shall be offered by the utility on comparable terms and condi-
tions for any requesting REP.

(j) Evaluation of the pilot projects by the commission; report-
ing. The commission shall evaluate the pilot projects and the opera-
tional readiness of each power region, including its support systems,
for customer choice.

(1) Evaluation criteria.

(A) Criteria for determining the readiness of a power
region for customer choice may include the following:

(i) whether a power region’s operational support
systems were tested, and any problems that surfaced during the pilot
project were adequately rectified;

(ii) whether electric system reliability was signifi-
cantly affected in an adverse way; and

(iii) any other criteria the commission determines
appropriate.

(B) Criteria for determining whether commission rules
may need modifications or whether certain aspects of retail competition
may require more detailed monitoring by the commission may include
the following:

ADOPTED RULES August 25, 2000 25 TexReg 8399



(i) whether participants in the pilot projects repre-
sented a broad base of customers of diverse demographic characteris-
tics;

(ii) whether customers were aware of their rights
and responsibilities with respect to customer choice, and whether such
awareness increased for customers as a whole over the duration of the
pilot projects;

(iii) whether a broad range of electric services and
products were offered;

(iv) whether the quality of customer service with re-
spect to retail customers was affected; and

(v) any other criteria the commission determines ap-
propriate.

(2) Information used for evaluation of pilot projects. Eval-
uation of the pilot projects shall be based on information including, but
not limited to:

(A) reports filed in accordance with paragraph (3) of
this subsection;

(B) surveys of retail customers conducted in connection
with the commission’s customer education program; and

(C) the quantity and nature of complaints or inquiries
regarding the pilot project received by the commission’s Office of Cus-
tomer Protection.

(3) Reporting by market participants and independent orga-
nizations. Each market participant and independent organization shall
file two status reports with the commission under a single project num-
ber as designated by the commission’s central records division. The
first status report shall be filed on November 15, 2001, and the second
no later than 30 days following the conclusion of the pilot project. In
addition, a utility subject to PURA Chapter 39, Subchapter I, shall file
semi-annual reports with the commission for the duration of its pilot
project to permit the commission to monitor whether proportional rep-
resentation is achieved in accordance with subsection (l)(3)(B) of this
section.

(A) Reporting by utilities. Each status report from a
utility shall include:

(i) The percent of load switched by month and cu-
mulatively, for each customer class as defined in this section, including
supporting data;

(ii) The number of customers that have withdrawn
from the pilot project, by customer class;

(iii) A summary of any technical problems encoun-
tered during the reporting period, including resolutions or proposed res-
olutions, as appropriate, and supporting data;

(iv) A summary of all complaints related to the pilot
project received by the utility during the reporting period, including a
description of the resolution of the complaints;

(v) For a utility in transition to an ITC model, a
progress report on the transition to the ITC, including any updates to
the initial compliance filing; and

(vi) Any other information the utility believes will
assist the commission in evaluating the pilot projects and the readiness
of a power region for implementation of full customer choice.

(B) Reporting by REPs. Each status report from a REP
shall include:

(i) A summary of any technical problems encoun-
tered during the reporting period, including resolutions or proposed
resolutions, as appropriate, and supporting data;

(ii) A summary of all complaints related to the pilot
project received by the REP during the reporting period, including a
description of the resolution of the complaints; and

(iii) Any other information the REP believes will as-
sist the commission in evaluating the pilot projects and the readiness of
a power region for implementation of full customer choice.

(C) Reporting by an independent organization. Each
status report from an independent organization shall include:

(i) Data from the registration agent regarding the av-
erage time elapsed between a switch request and the time the switch
became effective;

(ii) Data from the registration agent, categorized by
residential and non- residential customers, listing the total number of
switch requests for each month, as well as the average number of switch
requests per day for each month, and the total number of switch re-
quests by zip code;

(iii) Data from the registration agent regarding the
number of rejected switch requests resulting from the anti-slamming
verification process;

(iv) A summary of all complaints, categorized by
REP and by utility, related to the pilot project captured in the registra-
tion agent’s systems during the reporting period, including a descrip-
tion of the resolution of the complaints;

(v) A summary from the registration agent and the
independent organization, as applicable, of any technical problems en-
countered during the reporting period, including resolutions or pro-
posed resolutions, as appropriate, and supporting data; and

(vi) An analysis by the independent transmission or-
ganization of system reliability during the pilot projects.

(D) Other reporting.

(i) To the extent low-income rate discounts are of-
fered in accordance with PURA and commission rules, the number of
customers receiving a low-income rate discount shall be reported to the
commission by the administrator of the system benefit fund.

(ii) At any time, a pilot project participant who is
neither a utility nor a REP may provide the commission with any infor-
mation the participant believes will assist the commission in evaluating
the pilot projects and the readiness of a power region for implementa-
tion of full customer choice.

(4) Pilot implementation working group. The commission
will establish a pilot implementation working group to oversee the pilot
projects. The commission or its designee, based upon a recommenda-
tion of the pilot implementation working group, may revise the oper-
ational requirements of the pilot projects in order to resolve technical
problems encountered by market participants.

(5) Extension of pilot projects. Should the commission de-
termine that it is necessary to delay competition and extend the pilot
projects, it must make such determination by December 31, 2001, ex-
cept as otherwise authorized by PURA §39.405.

(k) Pilot project administration and recovery of associated
costs.
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(1) Each utility shall be responsible for administering the
pilot project for its service area. Costs incurred by the utility to ad-
minister the pilot project may include expenses for required commu-
nications, third-party outsourcing for any or all administration tasks,
enrollment process, or lottery administration.

(2) The utility may request recovery from the commission
of pilot project administrative costs through:

(A) inclusion in the annual report filed pursuant to
PURA §39.257; or

(B) deferral to future retail transmission or distribution
rates.

(3) Parties do not waive the right to challenge the utility’s
ability to seek cost recovery for costs associated with the pilot projects
at the time that such relief is sought. In addition, nothing in this section
shall be construed as resolving the legal issue of whether utilities may
recover costs associated with the pilot projects.

(l) Compliance filings.

(1) Timing and review. Each utility shall file a pilot project
implementation plan with the commission under a project number des-
ignated by the commission’s central records division. An implementa-
tion plan filed under this section shall be reviewed administratively to
determine whether it is consistent with the principles, instructions and
requirements set forth in this section.

(A) Each utility shall file its implementation plan within
45 days of the commission’s adoption of this section. Such filings do
not constitute contested case proceedings, but are designed to describe
the particular application of this section to the filing utility for the pur-
pose of providing information to the public and the commission.

(B) No later than 15 days after filing, interested parties
may file comments on the implementation plan.

(C) No later than 25 days after filing, commission staff
may file a recommendation concerning the implementation plan.

(D) Unless the commission or presiding officer deter-
mines otherwise, an implementation plan filed under this section shall
be deemed approved on the thirtieth day after filing. If the implemen-
tation plan is not approved, the utility shall resubmit its plan following
consultation with commission staff under a deadline established by the
presiding officer.

(2) Content. The compliance filing shall address each pro-
vision of this section with a brief narrative explaining how the utility
intends to implement that provision, including the utility’s pilot project
Internet website address and other contact information, as applicable.
Numerical and formulaic data shall also be provided where applica-
ble. Specifically, the compliance filing shall detail the calculation of
the 5.0% load available for each customer class, including the 1.0%
set-aside, and demonstrate the calculation with sample data. The final
calculations containing actual data shall be filed with the commission
by January 31, 2001.

(3) Additional requirements for non-ERCOT utilities.

(A) A utility subject to PURA Chapter 39, Subchapter
I, shall include in its transition plan filed pursuant to PURA §39.402,
a plan for extending its pilot project beyond January 1, 2002. The plan
for extension of the pilot project shall contain:

(i) The utility’s proposed increase(s) in pilot project
participation beyond 5.0%, and proposed timing for such increase(s),
including supporting data and workpapers; and

(ii) A report to the commission on market conditions
in the utility’s power region, including an analysis of the level of com-
petition that the region can support and all relevant data and workpa-
pers.

(B) A utility subject to PURA Chapter 39, Subchapter
I, shall include in its compliance filing, a plan to ensure proportional
representation in its pilot project between customers receiving service
from the utility in an area that is certificated solely to the utility and
those customers of the utility located in multiply certificated areas.

(C) A utility in transition to an ITC model shall include
in its compliance filing:

(i) a narrative of how its plan for transition to an ITC
is expected to affect the pilot project, including relevant supporting data
and workpapers; and

(ii) an explanation of any requirements of market
participants that are unique to its service area (e.g, registration with
ITC, data aggregation requirements).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 14, 2000.

TRD-200005693
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Effective date: September 3, 2000
Proposal publication date: June 16, 2000
For further information, please call: (512) 936-7308

♦ ♦ ♦
PART 8. TEXAS RACING
COMMISSION

CHAPTER 303. GENERAL PROVISIONS
SUBCHAPTER D. TEXAS BRED INCENTIVE
PROGRAMS
DIVISION 2. PROGRAMS FOR HORSES
16 TAC §303.92

The Texas Racing Commission adopts an amendment to
§303.92 concerning the rules of the Texas Thoroughbred
Association regarding the Texas Bred Incentive Programs. The
amendment is adopted without changes to the proposed text
published in the June 23, 2000, issue of the Texas Register
(25 TexReg 6020) and the text will not be republished. The
amendment was presented to the Commission as a rulemaking
petition under 16 Tex. Admin. Code §307.33 by the Texas
Thoroughbred Association, the official breed registry for Thor-
oughbred horses in Texas.

The amendment is adopted to ensure the funds dedicated to
the Texas Bred Incentive Programs may be used in a variety of
ways to enhance the Texas breeding programs. According to the
petition, the amendment permits the breed registry to use award
money generated from multiple two and multiple three wagers
under §6.08(f) of the Texas Racing Act to supplement purses
for special events or days that are restricted to accredited Texas-
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bred thoroughbreds. The amendment also corrects a misspelled
word.

No comments were received regarding the proposal.

The amendment is adopted under the Texas Civil Statutes, Arti-
cle 179e, §3.02, which authorizes the Commission to adopt rules
for conducting racing with wagering and for administering the
Texas Racing Act; §6.08(g), which authorizes the Commission to
adopt rules relating to the accounting, audit, and distribution of all
amounts set aside for the Texas-bred program; and §9.01, which
authorizes the state breed registries to adopt reasonable rules
to establish the qualifications of accredited Texas-bred horses to
promote, develop, and improve the breeding of horses in Texas,
subject to the approval of the Commission.

The adopted amendment implements Texas Civil Statutes, Arti-
cle 179e.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 11, 2000.

TRD-200005593
Judith L Kennison
General Counsel
Texas Racing Commission
Effective date: September 1, 2000
Proposal publication date: June 23, 2000
For further information, please call: (512) 833-6699

♦ ♦ ♦
CHAPTER 311. OTHER LICENSES
SUBCHAPTER A. LICENSING PROVISIONS
DIVISION 1. OCCUPATIONAL LICENSE
16 TAC §311.3

The Texas Racing Commission adopts an amendment to §311.3
concerning the fingerprint requirements and procedure for back-
ground investigations of applicants. The amendment is adopted
without changes to the proposed text published in the May 26,
2000 issue of the Texas Register (25 TexReg 4685) and the text
will not be republished.

The amendment is adopted to ensure the occupational licensing
process will be more streamlined and efficient. The amendment
eliminates the requirement that a license applicant submit a set
of fingerprints on a separate card for the Federal Bureau of In-
vestigation. Under a new system in place at the Department of
Public Safety, fingerprints submitted by the Commission to the
Department are sent electronically to the FBI. Therefore, a sep-
arate set of fingerprints for the FBI is no longer required.

No comments were received regarding the proposal.

The amendment is adopted under the Texas Civil Statutes, Arti-
cle 179e, §3.02, which authorizes the Commission to adopt rules
for conducting racing with wagering and for administering the
Texas Racing Act; and §7.02, which authorizes the Commission
to establish categories of occupational licenses and the qualifi-
cations and experience required for licensing in each category.

The adopted amendment implements Texas Civil Statutes, Arti-
cle 179e.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 11, 2000.

TRD-200005594
Judith L. Kennison
General Counsel
Texas Racing Commission
Effective date: September 1, 2000
Proposal publication date: May 26, 2000
For further information, please call: (512) 833-6699

♦ ♦ ♦
SUBCHAPTER B. SPECIFIC LICENSES
16 TAC §311.101

The Texas Racing Commission adopts an amendment to
§311.101 concerning the licensing of horse owners. The
amendment is adopted without changes to the proposed text
published in the May 26, 2000, issue of the Texas Register (25
TexReg 4685) and the text will not be republished.

The amendment is adopted to simplify the licensing process for
horse owners. The amendment eliminates the "entry time" dead-
line for licensing of horse owners. A horse owner must still be
licensed before a horse may start in a race in Texas.

No comments were received regarding the proposal.

The amendment is adopted under the Texas Civil Statutes, Arti-
cle 179e, §3.02, which authorizes the Commission to adopt rules
for conducting racing with wagering and for administering the
Texas Racing Act; and §7.02, which authorizes the Commission
to establish categories of occupational licenses and the qualifi-
cations and experience required for licensing in each category.

The adopted amendment implements Texas Civil Statutes, Arti-
cle 179e.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 11, 2000.

TRD-200005595
Judith L. Kennison
General Counsel
Texas Racing Commission
Effective date: September 1, 2000
Proposal publication date: May 26, 2000
For further information, please call: (512) 833-6699

♦ ♦ ♦
CHAPTER 313. OFFICIALS AND RULES OF
HORSE RACING
SUBCHAPTER C. CLAIMING RACES
16 TAC §313.308

The Texas Racing Commission adopts an amendment to
§313.308 concerning the restrictions on transferring and racing
a horse that has been claimed in Texas. The amendment is
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adopted without changes to the proposed text published in the
May 26, 2000, issue of the Texas Register (25 TexReg 4686)
and the text will not be republished.

The amendment is adopted to ensure the claiming process will
be more consistent with other states and an owner who claims
a horse will have more opportunities to race the horse in Texas
during the initial ownership period. The amendment eliminates
the requirement that a claimed horse run back at 125% of the
claiming price and establishes a reciprocal relationship for other
states’ claiming rules.

No comments were received regarding the proposal.

The amendment is adopted under the Texas Civil Statutes, Arti-
cle 179e, §3.02, which authorize the Commission to adopt rules
for conducting racing with wagering and for administering the
Texas Racing Act; and §6.06, which authorizes the Commission
to adopt rules on all matters relating to the operation of race-
tracks.

The adopted amendment implements Texas Civil Statutes, Arti-
cle 179e.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 11, 2000.

TRD-200005596
Judith L. Kennison
General Counsel
Texas Racing Commission
Effective date: September 8, 2000
Proposal publication date: May 26, 2000
For further information, please call: (512) 833-6699

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 12. BOARD OF VOCATIONAL
NURSE EXAMINERS

CHAPTER 239. CONTESTED CASE
PROCEDURE
SUBCHAPTER B. ENFORCEMENT
22 TAC §239.11

The Board of Vocational Nurse Examiners adopts the amend-
ment of §239.11 relating to unprofessional conduct without
changes to the proposed text published in the June 30, 2000,
issue of the Texas Register (25 TexReg 6277).

The amendment is adopted to allow the Board jurisdiction of vo-
cational nurses or applicants for licensure who are currently par-
ticipating and/or will be participating in the future in a health care
setting.

No comments were received relative to the adoption of this
amendment.

The amendment is adopted under Chapter 302, Texas Occu-
pations Code, Subchapter D, §302.151(b), which provides the
Board of Vocational Nurse Examiners with the authority to make

such rules and regulations as may be necessary to carry in ef-
fect the purposes of the law.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 10, 2000.

TRD-200005562
Mary M. Strange, RN, BSN, CNA
Executive Director
Board of Vocational Nurse Examiners
Effective date: August 30, 2000
Proposal publication date: June 30, 2000
For further information, please call: (512) 305-8100

♦ ♦ ♦
PART 15. TEXAS STATE BOARD OF
PHARMACY

CHAPTER 291. PHARMACIES
SUBCHAPTER A. ALL CLASSES OF
PHARMACIES
22 TAC §291.29

The Texas State Board of Pharmacy adopts new §291.29, con-
cerning Exemption from Pharmacy Technician Certification Re-
quirements. The new section is adopted with changes to the
proposed text as published in the June 16, 2000, issue of the
Texas Register (25 TexReg 5783).

The new section implements the provisions of Section 4 of Sen-
ate Bill 730 as passed by the 76th Legislature. Specifically, the
new section allows the continued use of non-certified, experi-
enced pharmacy technicians and allows pharmacies in counties
of less than 50,000 population to continue to use non-certified
pharmacy technicians. Changes from the proposed text respond
to public comments or otherwise reflect nonsubstantive varia-
tions from the proposed text.

The Board held a public hearing to receive oral comments on the
proposed new §291.29 on August 1, 2000. In addition, written
comments were received on the rule.

A change was made to clarify that only initial petitions for exemp-
tion must be received by January 1, 2002. This change allows
a technician exempted based on 10 years of experience, to rep-
etition for an exemption if they change employment. A written
comment was received from the Academy of Pharmacy Tech-
nicians, an Academy of the Texas Pharmacy Association. The
Academy restated their opposition to exemption from certifica-
tion but understands that exemptions may need to be issued in
emergency situations. The Board agrees and believes the rule
adequately accommodates those needs. The Texas Society of
Health System Pharmacists provided written comments in sup-
port of the rule as proposed.

The new section is adopted under §20A of the Texas Pharmacy
Act (Article 4542a-1, Texas Civil Statutes), as added by the
76th Legislature, 1999, and §554.051 of the Occupations Code,
Subtitle J. The Board interprets §20A of the Texas Pharmacy Act
as authorizing the agency to grant exemptions to the pharmacy
technician certification requirements. The Board interprets
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§554.051 of the Occupations Code as authorizing the agency
to adopt rules for the proper administration and enforcement of
the Act.

The statutes affected by this rule: Texas Civil Statutes, Article
4542a-1, now codified as Occupations Code, Subtitle J.

§291.29. Exemption from Pharmacy Technician Certification
Requirements

(a) Purpose. The board encourages all pharmacy technicians
to become certified. However, the board will consider petitions for
exemption on a case by case basis. This section outlines procedures
for pharmacy technicians to petition the Board for an exemption to the
certification requirements established by Section 20A of the Act.

(b) Long-term Employees. Pharmacy technicians who, on
September 1, 2001, will have been continuously employed as a
pharmacy technician in this state for at least 10 years.

(1) Eligibility.

(A) A pharmacy technician may petition the board for
an exemption from the certification requirements established by Sec-
tion 20A of the Act if the technician has been continuously employed
at a pharmacy in this state since September 1, 1991.

(B) Initial petitions for the exemption must be received
by January 1, 2002.

(2) Petition process.

(A) A pharmacy technician shall petition the board for
the exemption. The petition shall contain the following:

(i) name of the pharmacy technician;

(ii) name, address, and license number (if known)
of the Texas pharmacies where the pharmacy technician has been em-
ployed;

(iii) dates of employment in each pharmacy;

(iv) name of the pharmacy technician’s supervisor in
each pharmacy where the technician was employed;

(v) name, address and license number of the phar-
macy at which the pharmacy technician is currently working;

(vi) a notarized statement signed by the pharmacy
technician stating that:

(I) the pharmacy technician has been continu-
ously employed as a pharmacy technician at a pharmacy in this state
since September 1, 1991;

(II) the information provided in the petition is
true and correct; and

(vii) a notarized statement signed by the pharma-
cist-in-charge of the pharmacy the pharmacy technician is currently
working, stating that:

(I) the pharmacist-in-charge supports the phar-
macy technician’s petition for exemption from certification;

(II) the pharmacy technician has completed the
pharmacy technician training program at the pharmacy; and

(III) the pharmacist-in-charge has personally
worked with and observed that the pharmacy technician is competent
to perform the duties of a pharmacy technician.

(B) Each petition shall be considered on an individual
basis. In determining whether to grant the exemption, the board shall

consider the information contained in the petition and additional infor-
mation including the following:

(i) the accuracy and completeness of the petition;

(ii) the employment history of the pharmacy techni-
cian and whether it can be verified;

(iii) the following information concerning the phar-
macy where the pharmacy technician is currently working:

(I) the degree of compliance on previous compli-
ance inspections;

(II) history of disciplinary action by the board or
other regulatory agencies against the license held by the pharmacy or
pharmacists working at the pharmacy.

(C) After review of the petition, the pharmacy techni-
cian and the pharmacist- in-charge of the pharmacy where the phar-
macy technician is currently working shall be notified in writing of
approval or denial of the petition. If the petition is approved, the phar-
macy technician will be sent an exemption certificate, which shall be
displayed at the pharmacy where the pharmacy technician is currently
working.

(3) Limitations.

(A) The exemption granted under this section may only
be used at the pharmacy noted in the petition and may not be transferred
to another pharmacy. If the pharmacy technician ceases employment
at the pharmacy or changes employment, the exemption is canceled.

(B) After January 1, 2001, pharmacy technicians ex-
empted from certification may not perform any of the duties restricted
to a certified pharmacy technician.

(c) Rural counties. Pharmacy technicians working in counties
with a population of 50,000 or less.

(1) Eligibility. A pharmacy technician may petition the
board for an exemption from the certification requirements established
by Section 20A of the Act if the technician works in a county with a
population of 50,000 or less.

(2) Petition process.

(A) A pharmacy technician shall petition the board for
the exemption. The petition shall contain the following:

(i) name of the pharmacy technician;

(ii) name, address, and license number of the phar-
macy where the pharmacy technician is employed;

(iii) name of the county in which the pharmacy is
located and the most recent official population estimate for the county
from the Texas State Data Center;

(iv) a notarized statement signed by the pharmacy
technician stating:

(I) the reason(s) the pharmacy technician is ask-
ing for the exemption, including reason(s) the pharmacy technician has
not taken and passed the National Pharmacy Technician Certification
Exam or other examination approved by the Board;

(II) the information provided in the petition is
true and correct; and

(v) a notarized statement signed by the pharma-
cist-in-charge of the pharmacy the pharmacy technician is currently
working, stating that the:
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(I) pharmacist-in-charge supports the pharmacy
technician’s petition for exemption;

(II) pharmacy technician has completed the
pharmacy technician training program at the pharmacy; and

(III) pharmacist-in-charge has personally
worked with and observed that the pharmacy technician is competent
to perform the duties of a pharmacy technician.

(B) Each petition shall be considered on an individual
basis. In determining whether to grant the exemption, the board shall
consider the information contained in the petition and additional infor-
mation including the following:

(i) the accuracy and completeness of the petition;

(ii) reason(s) the pharmacy technician is asking for
the exemption;

(iii) the population of the county;

(iv) the number of pharmacies located in the county
and adjacent counties and the number of pharmacy technicians working
in these pharmacies;

(v) unemployment rate in the county and adjacent
counties;

(vi) the following information concerning the phar-
macy where the pharmacy technician is currently working:

(I) the degree of compliance on previous compli-
ance inspections;

(II) history of disciplinary action by the board or
other regulatory agencies against the licenses held by the pharmacy or
pharmacists working at the pharmacy.

(C) After review of the petition, the pharmacy techni-
cian and the pharmacist- in-charge of the pharmacy where the techni-
cian is working shall be notified in writing of approval or denial of the
petition.

(i) If the petition is approved, the pharmacy techni-
cian shall be sent an exemption certificate, which shall be displayed at
the pharmacy where the pharmacy technician is working.

(ii) In lieu of the exemption, the board may grant the
pharmacy technician up to an additional 12 months to take and pass the
National Pharmacy Technician Certification Exam or other examina-
tion approved by the Board. During this additional time, the pharmacy
technician shall be designated a pharmacy technician trainee.

(3) Limitations.

(A) The exemption granted under this section may only
be used at the pharmacy noted in the petition and may not be transferred
to another pharmacy. If the pharmacy technician ceases employment
at the pharmacy or changes employment, the exemption is canceled.

(B) After January 1, 2001, pharmacy technicians ex-
empted from certification may not perform any of the duties restricted
to a certified pharmacy technician.

(C) If the population of the county exceeds 50,000, the
Board shall cancel the exemption. The pharmacy technician and the
pharmacist-in-charge of the pharmacy shall be notified when an ex-
emption is canceled.

(d) Requirements for pharmacy technicians granted exemp-
tions.

(1) The pharmacist-in-charge shall notify the board, within
10 days, if the pharmacy technician terminates employment at the phar-
macy.

(2) Each exempt pharmacy technician shall be required to
complete the same number of continuing education hours as required
for a certified pharmacy technician.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 11, 2000.

TRD-200005662
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Effective date: August 31, 2000
Proposal publication date: June 16, 2000
For further information, please call: (512) 305-8028

♦ ♦ ♦
SUBCHAPTER B. COMMUNITY PHARMACY
(CLASS A)
22 TAC §§291.32-291.34, 291.36

The Texas State Board of Pharmacy adopts amendments to
§291.32, concerning Personnel, §291.33, concerning Opera-
tional Standards, §291.34, concerning Records, and §291.36,
concerning Class A Pharmacies Compounding Sterile Pharma-
ceuticals. These amendments are adopted without changes to
the proposed text as published in the June 16, 2000, issue of
the Texas Register (25 TexReg 5785).

The amendments make changes needed to be consistent with
the requirements of a Class C (Institutional) Pharmacy license
and make changes to support health science technology pro-
grams offered by high schools. Specifically, the amendments:
(1) delete the requirement for documentation of the quantity
added to an automated compounding or counting device; (2)
correct the time limitation for the dispensing of a prescription
for a Schedule II controlled substance issued by a practitioner
from out-of-state; and (3) allow an individual enrolled in a health
science technology education program in a Texas high school to
be designated as a pharmacy technician trainee under certain
conditions.

No comments were received.

The amendments are adopted under sections 551.002, 554.051,
554.005, and 554.053 of the Texas Pharmacy Act (Chapters 551-
566, Texas Occupations Code). The Board interprets section
551.002 as authorizing the agency to protect the public through
the effective control and regulation of the practice of pharmacy.
The Board interprets section 554.051 as authorizing the agency
to adopt rules for the proper administration and enforcement of
the Act. The Board interprets section 554.005 as authorizing
the agency to regulate the delivery or distribution of prescription
drugs as they relate to the practice of pharmacy. The Board
interprets 554.053 as authorizing the agency to adopt rules for
the use and the duties of pharmacy technicians in a pharmacy.

The statutes affected by this rule: Chapters 551-566, Texas Oc-
cupations Code.
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This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 11, 2000.

TRD-200005661
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Effective date: August 31, 2000
Proposal publication date: June 16, 2000
For further information, please call: (512) 305-8082

♦ ♦ ♦
SUBCHAPTER D. INSTITUTIONAL
PHARMACY (CLASS C)
22 TAC §§291.72-291.76

The Texas State Board of Pharmacy adopts amendments to
§291.72, concerning Definitions, §291.73, concerning Per-
sonnel, §291.74, concerning Operational Standards, §291.75,
concerning Records, and §291.76, concerning Class C Phar-
macies Located in a Freestanding Ambulatory Surgical Center.
These amendments are adopted without changes to the pro-
posed text as published in the June 16, 2000, issue of the Texas
Register (25 TexReg 5787).

The amendments update these sections as a result of a rule
review adopted elsewhere in this issue of the Texas Register
and makes changes to support health science technology pro-
grams offered by high schools. Specifically, the amendments:
(1) delete the requirement for documentation of the quantity
added to an automated compounding or counting device; (2)
make changes required by changes in the statutes, citations,
and definitions; (3) add flexibility to the choices for a pharmacy’s
reference library; (4) remove obsolete language; and (5) allow
an individual enrolled in a health science technology education
program in a Texas high school to be designated as a pharmacy
technician trainee under certain conditions.

No comments were received.

The amendments are adopted under §§551.002, 554.051,
554.005, and 554.053 of the Texas Pharmacy Act (Chapters
551-566, Texas Occupations Code). The Board interprets
§551.002 as authorizing the agency to protect the public
through the effective control and regulation of the practice
of pharmacy. The Board interprets §554.051 as authorizing
the agency to adopt rules for the proper administration and
enforcement of the Act. The Board interprets §554.005 as
authorizing the agency to regulate the delivery or distribution
of prescription drugs as they relate to the practice of pharmacy
and to specify the minimum standards for the maintenance of
prescription drug records. The Board interprets §554.053 as
authorizing the agency to adopt rules for the use and the duties
of pharmacy technicians in a pharmacy.

The statutes affected by this rule: Chapters 551-566, Texas Oc-
cupations Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 31, 2000.

TRD-200005660
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Effective date: August 31, 2000
Proposal publication date: June 16, 2000
For further information, please call: (512) 305-8028

♦ ♦ ♦
PART 28. EXECUTIVE COUNCIL
OF PHYSICAL THERAPY AND
OCCUPATIONAL THERAPY
EXAMINERS

CHAPTER 651. FEES
22 TAC §651.2

The Executive Council of Physical Therapy and Occupational
Therapy Examiners adopts amendments to §651.2, Physical
Therapy Board Fees, with changes to the proposed text as
published in the May 19, 2000, issue of the Texas Register (25
TexReg 4455). The change to subsection (c), concerning the fee
charged for putting a license on inactive status, will be adopted
as proposed. The deletion of subsection (g), concerning the
charge for CE program approval, will be adopted as proposed.
Also, the word "license" has been inserted in §651.2(c)(2) for
language consistency. No other changes will be adopted at this
time.

These amendments are being adopted to bring PT and OT ad-
ministrative procedures into alignment, to charge the inactive fee
when the service is provided, and to delete outdated information.

The amendments establish that a licensee must pay the inactive
fee to go inactive rather than to return to active status.

No comments were received on the amendment of this section.

The rule is adopted under Title 3, Subtitle H, Chapter 452 of
the Occupations Code, which provides the Executive Council of
Physical Therapy and Occupational Therapy Examiners with the
authority to adopt rules consistent with this Act to carry out its
duties in administering this Act.

§651.2. Physical Therapy Board Fees.

(a) Application.

(1) Physical therapist--$150.

(2) Physical therapist assistant--$100.

(b) Application to Retake the Examination.

(1) Physical Therapist--$25.

(2) Physical Therapist Assistant--$25.

(c) License.

(1) Temporary license.

(A) Physical therapist--$60.

(B) Physical therapist assistant--$40.

(2) Provisional license.

(A) Physical therapist--$80.

(B) Physical therapist assistant--$75.
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(3) Active to Inactive.

(A) Physical therapist--$50.

(B) Physical therapist assistant--$25.

(d) Renewal (Active and Inactive).

(1) Physical therapist--$200 (two-year).

(2) Physical therapist assistant--$150 (two-year).

(e) Registration of Facilities.

(1) First facility--$300.

(2) Additional site--$100.

(f) Renewal of Facility Registration.

(1) First facility--$300.

(2) Additional site--$100.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 7, 2000.

TRD-200005505
John P. Maline
Executive Director
Executive Council of Physical Therapy and Occupational Therapy
Examiners
Effective date: August 27, 2000
Proposal publication date: May 19, 2000
For further information, please call: (512) 305-6900

♦ ♦ ♦
TITLE 25. HEALTH SERVICES

PART 2. TEXAS DEPARTMENT OF
MENTAL HEALTH AND MENTAL
RETARDATION

CHAPTER 407. INTERNAL FACILITIES
MANAGEMENT
SUBCHAPTER E. TDMHMR HISTORICALLY
UNDERUTILIZED BUSINESS PROGRAM
25 TAC §407.200

The Texas Department of Mental Health and Mental Retardation
(TDMHMR) adopts the repeal of Subchapter E, §407.200, con-
cerning TDMHMR historically underutilized businesses (HUBs),
of Chapter 407, governing internal facilities management, which
was proposed in the June 16, 1999, issue of the Texas Regis-
ter(25 TexReg 5795-5796). The repeal of the section is adopted
without changes to the text as proposed. The repealed section
is replaced by §417.201, relating to TDMHMR historically under-
utilized business program, of Chapter 417, agency and facility
responsibilities, which is contemporaneously adopted in this is-
sue of the Texas Register.

The adoption of new §417.201 and the contemporaneous adop-
tion of the repeal of §407.200 are made to fulfill the requirements
of Texas Government Code, §2161.003, which requires state
agencies to adopt General Services Commission (GSC) rules

governing historically underutilized businesses (HUBs) for con-
struction purposes and the purchase of goods and services paid
for with state-appropriated funds. The repeal and replacement
of the section with the adoption by reference of the updated sec-
tion also fulfills the requirements of the Texas Government Code,
§2001.39, concerning the periodic review of agency rules.

No public comments were received concerning the repeal of the
section as proposed.

The repeal of the section is adopted under the Texas Health and
Safety Code, §532.015, which provides the Texas Mental Health
and Mental Retardation Board with broad rulemaking authority;
Texas Government Code, §2161.003, which requires state agen-
cies to adopt the GSC rules governing HUBs; and Texas Govern-
ment Code, §2001.39, concerning the periodic review of agency
rules.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 11, 2000.

TRD-200005599
Charles Cooper
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: August 31, 2000
Proposal publication date: June 16, 2000
For further information, please call: (512) 206-4670

♦ ♦ ♦
CHAPTER 417. AGENCY AND FACILITY
RESPONSIBILITIES
SUBCHAPTER E. TDMHR HISTORICALLY
UNDERUTILIZED BUSINESS PROGRAM
25 TAC §417.201

The Texas Department of Mental Health and Mental Retardation
(TDMHMR) adopts new Subchapter E, §417.201, concerning
TDMHMR historically underutilized businesses (HUBs), of Chap-
ter 417, governing agency and facility responsibilities, which was
proposed in the June 16, 1999, issue of the Texas Register(25
TexReg 5796). The new section is adopted without changes to
the text as proposed. The new section replaces §407.200, relat-
ing to TDMHMR historically underutilized business program, of
Chapter 407, concerning internal facilities management, which
is contemporaneously repealed in this issue of the Texas Regis-
ter.

The adoption of new §417.201 and the contemporaneous adop-
tion of the repeal of §407.200 are made to fulfill the requirements
of Texas Government Code, §2161.003, which requires state
agencies to adopt General Services Commission (GSC) rules
governing historically underutilized businesses (HUBs) for con-
struction purposes and the purchase of goods and services paid
for with state-appropriated funds The repeal and replacement
of the section with the adoption by reference of the updated sec-
tion also fulfills the requirements of the Texas Government Code,
§2001.39, concerning the periodic review of agency rules.

No public comments were received concerning the new section
as proposed.
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The section is adopted under the Texas Health and Safety Code,
§532.015, which provides the Texas Mental Health and Mental
Retardation Board with broad rulemaking authority; and Texas
Government Code, §2161.003, which requires state agencies to
adopt the GSC rules governing HUBs.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 11, 2000.

TRD-200005598
Charles Cooper
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: August 31, 2000
Proposal publication date: June 16, 2000
For further information, please call: (512) 206-4670

♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 2. TEXAS PARKS AND
WILDLIFE DEPARTMENT

CHAPTER 57. FISHERIES
SUBCHAPTER K. SCIENTIFIC AREAS
31 TAC §57.920, §57.921

The Texas Parks and Wildlife Commission adopts new §57.920
and §57.921, concerning state scientific areas, without changes
to the proposed text as published in the April 28, 2000, issue
of the Texas Register (25 TexReg 3697). The rules implement
measures to protect and preserve seagrass resources that have
been threatened by increasing boat traffic and attendant pro-
peller scarring. Further, creation of the Nine-Mile Hole State
Scientific area provides a means of protecting fishery resources
and providing a controlled scientific study area for determining
the effects of boat traffic on fish species.

Submerged seagrass meadows are a dominant, unique subtrop-
ical habitat in many Texas bays and estuaries. These highly
evolved marine flowering plants play critical roles in the coastal
environment, including nursery habitat for estuarine fisheries, as
a major source of organic biomass for coastal food webs, effec-
tive agents for stabilizing coastal erosion and sedimentation, and
major biological agents in nutrient cycling and water quality pro-
cesses. Recent studies show that seagrasses are sensitive to
nutrient enrichment and water quality problems, as well as phys-
ical stress from human disturbances. As a result, many Texas
scientists, resource managers and environmentally aware citi-
zens have concerns about the ecosystem health of these sea-
grass resources.

In January 1999, Texas Parks and Wildlife (TPW), Texas
General Land Office and the Texas Natural Resource Con-
servation Commission published The Seagrass Conservation
Plan for Texas. That document and the sources it cites form
part of the factual basis for this rule adoption. Copies of the
Seagrass Conservation Plan for Texas my be obtained from
TPW by contacting Dr. Bill Harvey, (412) 389-4642, or email
bill.harvey@tpwd.state.tx.us.

An outgrowth of the "Symposium on Texas Seagrasses" which
took place in November 1996 in Corpus Christi, Texas the Plan
identified several man-induced threats to Texas’ seagrasses:

"Anthropogenic disturbances include a variety of activities that
impact seagrass habitats. The frequency of all anthropogenic
activities increases with increasing human populations and use
of the ecosystem. The activities are a direct result of marine
transportation, commercial fishing, recreational boating, and
agricultural practices (p 34-35)."

Each of the three agencies targeted critical issues for immediate
action. TPW focus is on these initiatives: Coastwide efforts to
determine status and trends of seagrass beds and species dis-
tribution on a regular basis; Maintenance of a central seagrass
library and database developed by the resource agencies and
research institutions; Public education and outreach activities to
help protect seagrasses from human disturbance.

In fulfilling this charge, TPW staff identified the first coastal ar-
eas that will require active boater education, seagrass restora-
tion and protection. Redfish Bay (located in Aransas, San Patri-
cio and Nueces Counties) is a true jewel of the Texas Coast.
However, the excellent fishing, ease of access and attendant
increases in boat traffic characteristic of this area have led to
a significant fragmentation of seagrass resources and threaten
the ecological integrity of this system. Further, user-conflicts be-
tween traditional and recently evolved fishing strategies have be-
gun to rapidly escalate.

A second site, located south of Baffin Bay in an area called the
"Nine-mile Hole," was selected as a pilot site to determine the
effects of boat traffic on fishing experience. Although seagrass
fragmentation and loss are not significant in this expansive, shal-
low, off-channel depression the Nine-Mile Hole provides an op-
portunity for assessing strategies for reducing user-conflicts and
providing quality fishing experiences.

TPW staff and the Seagrass Conservation Task Force found that
protection of seagrass resources would require redirection of
boat traffic around extant seagrass meadows. Propeller scar-
ring of seagrasses has been and will continue to be a signifi-
cant direct cause of seagrass meadow fragmentation and loss if
boaters continue to cross these shallow areas in propeller driven
vessels. The agency believes that redirecting boat traffic around
seagrass meadows and education of boaters as to the fragile
nature of these resources will allow continued boating access in
Redfish Bay and the Nine-Mile Hole while conserving and pro-
tecting existing marine ecosystems. Establishing State Scien-
tific Areas allows the Parks and Wildlife Commission to establish
rules redirecting boat traffic and prevents removal and destruc-
tion of signage placed by the Department for the purposes of
boater education.

Further, establishment of a State Scientific Area in the Nine-Mile
Hole sets the stage for research regarding the effects of boat
traffic on fish distribution. Although anecdotal information con-
cerning those effects are in evidence, there exists little scientific
data describing the relationship between fish distribution, behav-
ior and movement in the presence of significantly reduced boat
traffic.

The adopted new sections establish, for a period not to exceed
five years from the time of adoption, two state scientific areas for
the purposes of education, scientific research, and preservation
of flora and fauna of scientific or educational value. The rules
concerning the Nine-Mile Hole establish a mandatory no-run
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zone, and the rules prohibit removal of signs from both scientific
areas.

Organizations speaking in favor of the proposals as published
included: Coastal Conservation Association; Coastal Bend
Guides Association; Coastal Bend Bays Foundation; Coastal
Bend Bays and Estuaries Program; Environmental Defense;
Lone Star Chapter of the Sierra Club and the Federation of
Fly Fishers. Organizations in support of the Redfish Bay State
Scientific Area were the Aransas County Commissioners Court
and the Rockport Chamber of Commerce.

Organizations speaking in opposition to the proposals were the
Recreational Fishing Alliance and the National Marine Manufac-
turers Association.

The department received 92 cards, letters, email communica-
tions and telephone calls regarding these proposals. The De-
partment received one letter in support and three letters in op-
position to the Redfish Bay State Scientific Area. The Depart-
ment received 68 letters in favor of the Nine-Mile Hole State Sci-
entific Area. The Department received three letters supporting
seasonal (May 1 through September 30) rather than year-round
closure of the Nine-Mile Hole to airboat, jet- boat and propeller-
driven boat traffic. The Department received 21 letters in oppo-
sition to the Nine-Mile Hole proposal.

Those in opposition to the Redfish Bay State Scientific Area op-
posed the proposed voluntary "prop-up" areas as being unnec-
essary. The Department disagrees with these comments as cur-
rent research results of long-term monitoring of seagrass mead-
ows in Redfish Bay clearly demonstrate the ongoing and increas-
ing damage to these resources caused by propeller traffic.

The Department disagrees with the proposal for a seasonal clo-
sure (May 1 - September 30) for the Nine-Mile Hole because
there was no support from any organization and very little sup-
port from individuals. Further, a seasonal restriction could pos-
sible negate any meaningful scientific studies directed to assess
fish distributions in the Nine-Mile Hole. TPW intends to study the
effects of closure during all seasons.

Those in opposition to the Nine-Mile Hole State Scientific Area
proposal stated that restriction of boat traffic in this area was not
necessary and restricted access to these areas. The Depart-
ment agrees that means of accessing the Nine-Mile Hole will be
affected, however, all boaters can still access this area. Access
lanes around the closed area are provided and boaters would
still be allowed to access these areas by poling, wading, drift-
ing, paddling or use of a trolling motor. The Department dis-
agrees with the comments suggesting that restricting boat traffic
in the Nine-Mile Hole is unnecessary. Future research activities
to measure effects of boat traffic on fish distribution and sea-
grass growth would be rendered ineffective in the presence of
boat traffic.

The new sections are adopted under Parks and Wildlife Code,
Chapter 13, Subchapter B that authorizes the Commission to
adopt rules governing activities in state scientific areas and
Parks and Wildlife Code, §§81.501-81.502 that authorizes the
Commission to create state scientific areas. The purposes of
state scientific areas are education, scientific research, and
preservation of flora and fauna of scientific or educational
value. To the extent necessary to carry out the purposes of that
subchapter, the Department may make and publish all rules

and regulations necessary for the management and protection
of scientific areas.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 11, 2000.

TRD-200005587
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Effective date: August 31, 2000
Proposal publication date: April 28, 2000
For further information, please call: (512) 389-4775

♦ ♦ ♦
CHAPTER 61. DESIGN AND CONSTRUCTION
SUBCHAPTER E. GUIDELINES FOR
ADMINISTRATION OF TEXAS LOCAL PARKS,
RECREATION, AND OPEN SPACE FUND
PROGRAM
The Texas Parks and Wildlife Commission adopts the repeal
of §§61.132 - 61.139 and new §§61.132 - 61.135, concerning
Guidelines for Administration of the Local Parks, Recreation, and
Open Space Fund Program, without changes to the proposed
text as published in the March 3, 2000, issue of the Texas Reg-
ister (25 TexReg 1834).

The repeals and new sections are necessary to implement the
provisions of House Bill 2108, enacted by the 76th Texas Leg-
islature, which increased the scope of the program and there-
fore requires changes to both the Texas Recreation and Parks
Account Grant Manual (which is adopted by reference) and the
scoring criteria used to evaluate candidate projects for possible
funding.

The repeals and new sections will function by: adopting by ref-
erence the Texas Recreation and Parks Account Grant Manual,
which provides communities with a comprehensive explanation
of the program and instructions and requirements for participa-
tion; and by establishing the purpose, priorities, standards, and
scoring systems for grant awards for outdoor, indoor, and out-
reach projects submitted by communities.

The department received no comments concerning adoption of
the proposed rules.

31 TAC §§61.132 - 61.139

The repeals are adopted under Parks and Wildlife Code, Chapter
24, which requires the department to adopt regulations for grant
assistance.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 11, 2000.

TRD-200005650
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Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Effective date: August 31, 2000
Proposal publication date: March 3, 2000
For further information, please call: (512) 389-4775

♦ ♦ ♦
31 TAC §§61.132 - 61.135

The new rules are adopted under Parks and Wildlife Code, Chap-
ter 24, which requires the department to adopt regulations for
grant assistance.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 11, 2000.

TRD-200005651
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Effective date: August 31, 2000
Proposal publication date: March 3, 2000
For further information, please call: (512) 389-4775

♦ ♦ ♦
CHAPTER 65. WILDLIFE
SUBCHAPTER K. MIGRATORY GAME BIRD
PROCLAMATION
31 TAC §65.315, §65.319

The Texas Parks and Wildlife Commission adopts amendments
to §65.315 and §65.319, concerning early-season provisions of
the Migratory Game Bird Proclamation. Section 65.315, con-
cerning Open Seasons and Bag and Possession Limits For Early
Season Species, is adopted with changes to the proposed text
as published in the April 28, 2000, issue of the Texas Register (25
TexReg 3700). Section 65.319, concerning Extended Falconry
Season - Early Season Species, is adopted without changes and
will not be republished. The change to §65.315 shifts the sea-
son for sandhill cranes one week earlier to minimize the loss of
opportunity caused by the light goose conservation season and
eliminates proposed subsection (g)(4), which was rendered in-
applicable because U.S. Fish and Wildlife Service did not autho-
rize the creation of an additional crane zone.

The amendment to §65.315, concerning Open Seasons and Bag
and Possession Limits - Early Season Species, is necessary
to adjust the season dates for early-season species of migra-
tory game birds (with the exception of teal) to account for cal-
endar-shift. The amendment to §65.319, concerning Extended
Falconry Season--Early Season Species, is necessary to adjust
season dates for the take of early-season species of migratory
game birds by means of falconry.

Section 65.315 will function by establishing the dates for the law-
ful hunting of early-season species of migratory game birds, and
by establishing the bag and possession limits for those species.
Section 65.319 will function by establishing the dates for the law-
ful hunting of early-season species of migratory game birds by

means of falconry, and by establishing the bag and possession
limits for those species when taken by means of falconry.

The department received 68 comments concerning adoption of
the rules. Two persons opposed adoption of a September 15
opening date for teal, one because the season length would
conflict with archery season, and the other because an earlier
opener would provide three full weekends of hunting opportunity.
The department disagrees with the comments and responds that
migration chronology and harvest data indicate that more oppor-
tune situations for teal hinting exist later in the month rather than
earlier. No changes were made as a result of the comments.
One commenter opposed the opening of teal season on a Fri-
day rather than a Saturday, because opening day is the best
hunting day and most people have jobs and children, preclud-
ing participation. The department, while sympathetic, disagrees
with the comment and responds that an ample supply of the re-
source is available after opening day. No charges were made
as a result of the comment. One commenter opposed the early
closure of snipe season engendered by the special light-goose
conservation season. The department, while sympathetic, dis-
agrees with the comment and responds that under the provi-
sions of federal law, the department must close all open seasons
for migratory birds before opening the conservation season. No
changes were made as a result of the comment. One commenter
opposed adoption of the rules because they contain no prohi-
bition against pigeon shoots and do not require participants to
eat the birds they kill. The department disagrees with the com-
menter and responds that the regulations affect only red-billed
and band-tailed pigeons, neither of which may be hunted. Simi-
larly, only game species are required to be maintained in edible
condition. No changes were made as a result of the comments.
The department received 60 comments in favor of adoption of
the proposed rules. The Texas Wildlife Association commented
in favor of adoption of the proposed rules.

The amendments are adopted under Parks and Wildlife Code,
Chapter 64, which authorizes the Commission and the Executive
Director to provide the open season and means, methods, and
devices for the hunting and possessing of migratory game birds.
The amendments affect Parks and Wildlife Code, Chapter 64.

§65.315. Open Seasons and Bag and Possession Limits - Early Sea-
son.

(a) Rails.

(1) Dates: September 15-30, 2000 and October 28 - De-
cember 20, 2000.

(2) Daily bag and possession limits:

(A) king and clapper rails: 15 in the aggregate per day;
30 in the aggregate in possession.

(B) sora and Virginia rails: 25 in the aggregate per day;
25 in the aggregate in possession.

(b) Dove seasons.

(1) North Zone.

(A) Dates: September 1 - October 30, 2000.

(B) Daily bag limit: 15 mourning doves, white-winged
doves, and white-tipped (white-fronted) doves in the aggregate, includ-
ing no more than two white-tipped doves per day;

(C) Possession limit: 30 mourning doves,
white-winged doves, and white-tipped doves in the aggregate,
including no more than four white-tipped doves in possession.
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(2) Central Zone.

(A) Dates: September 1-October 17, 2000, and Decem-
ber 26, 2000- January 7, 2001.

(B) Daily bag limit: 15 mourning doves, white-winged
doves, and white-tipped (white-fronted) doves in the aggregate, includ-
ing no more than two white-tipped doves per day;

(C) Possession limit: 30 mourning doves,
white-winged doves, and white-tipped doves in the aggregate,
including no more than four white-tipped doves in possession.

(3) South Zone.

(A) Dates: Except in the special white-winged dove
area as defined in §65.314 of this title (relating to Zones and Bound-
aries for Early Season Species), September 22 - November 5, 2000,
and December 26, 2000- January 9, 2001. In the special white-winged
dove area, the mourning dove season is September 22 - November 5,
2000, and December 26, 2000-January 5, 2001.

(B) Daily bag limit: 15 mourning doves, white-winged
doves, and white-tipped (white-fronted) doves in the aggregate, includ-
ing no more than two white-tipped doves per day;

(C) Possession limit: 30 mourning doves,
white-winged doves, and white-tipped doves in the aggregate,
including no more than four white-tipped doves in possession.

(4) Special white-winged dove area.

(A) Dates: September 2, 3, 9, and 10, 2000.

(B) Daily bag limit: 10 white-winged doves, mourning
doves, and white-tipped (white-fronted) doves, in the aggregate to in-
clude no more thanfive mourning doves and two white-tipped doves
per day;

(C) Possession limit: 20 white-winged doves, mourn-
ing doves, and white-tipped doves in the aggregate to include no more
than 10 mourning doves and four white-tipped doves in possession.

(c) Gallinules.

(1) Dates: September 15-30, 2000, and October 28-De-
cember 20, 2000.

(2) Daily bag and possession limits: 15 in the aggregate per
day; 30 in the aggregate in possession.

(d) September teal-only season.

(1) Dates: September 15-30, 2000.

(2) Daily bag and possession limits: four in the aggregate
per day; eight in the aggregate in possession.

(e) Red-billed pigeons, and band-tailed pigeons. No open sea-
son.

(f) Shorebirds. No open season.

(g) Sandhill cranes. A free permit is required of any person to
hunt sandhill cranes in areas where an open season is provided under
this proclamation. Permits will be issued on an impartial basis with no
limitation on the number of permits that may be issued. The daily bag
limit is three. The possession limit is six.

(1) Zone A: November 11, 2000- February 11, 2001.

(2) Zone B: December 2, 2000- February 11, 2001.

(3) Zone C: December 30 -February 4, 2001.

(h) Woodcock: December 18, 2000- January 31, 2001. The
daily bag limit is three. The possession limit is six.

(i) Common snipe (Wilson’s snipe or jacksnipe): October 21,
2000-February 4, 2001. The daily bag limit is eight. The possession
limit is 16.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 11, 2000.

TRD-200005588
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Effective date: August 31, 2000
Proposal publication date: April 28, 2000
For further information, please call: (512) 389-4775

♦ ♦ ♦
PART 17. TEXAS STATE SOIL AND
WATER CONSERVATION BOARD

CHAPTER 517. FINANCIAL ASSISTANCE
SUBCHAPTER B. COST-SHARE ASSISTANCE
FOR BRUSH CONTROL
31 TAC §§517.23, 517.27 - 517.29

The Texas State Soil and Water Conservation Board (TSSWCB)
adopts amendments to 31 TAC §§517.23, 517.27, 517.28 and
517.29 concerning deficiencies discovered during implementa-
tion of the brush control cost share program, without changes to
the proposed text as published in the May 5, 2000, issue of the
Texas Register (25 TexReg 3923) and will not be republished.

The adopted amendments removes language from §§517.23,
517.27, 517.28 and 517.29 regarding maintenance agreements
and maintenance of brush control practices. Language is added
to §517.28 and §517.29 which replaces maintenance of brush
control practices with management of the treated area. The
adopted amendments also clarifies the definition of a perfor-
mance agreement in §517.23.

These changes are needed to allow necessary flexibility in the
brush control cost share program.

No comments were received regarding adoption of these amend-
ments.

The amendments are adopted under Chapter 201.020 Agricul-
ture Code which provides the Texas Soil and Water Conservation
Board with the authority to adopt rules as necessary for the per-
formance of its functions under the Agriculture Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 10, 2000.

TRD-200005563
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Robert G. Buckley
Executive Director
Texas State Soil and Water Conservation Board
Effective date: August 30, 2000
Proposal publication date: May 5, 2000
For further information, please call: (254) 773-2250

♦ ♦ ♦
TITLE 34. PUBLIC FINANCE

PART 3. TEACHER RETIREMENT
SYSTEM OF TEXAS

CHAPTER 41. INSURANCE PROGRAMS
SUBCHAPTER B. LONG-TERM CARE,
DISABILITY AND LIFE INSURANCE
34 TAC §§41.17 - 41.20

The Teacher Retirement System of Texas (TRS) adopts new
§§41.17 - 41.20 concerning insurance coverage under the Texas
Public School Employees and Retirees Group Long-Term Care
Insurance Program. Section 41.19 is adopted with one non-sub-
stantive change to the proposed text as published in the June
23, 2000, issue of the Texas Register (25 TexReg 6084). Sec-
tions 41.17, 41.18, and 41.20 are adopted with no changes to
the proposed text published in the June 23, 2000, issue of the
Texas Register (25 TexReg 6084) and therefore the text will not
be republished.

The reason for adopting the new rules is to set forth eligibil-
ity criteria, enrollment timelines, and coverage timelines for the
long-term care insurance program. The non-substantive change
in §41.19(b) amends the term "Eligible Family Members" to ap-
pear in all lower-case letters, consistent with the way it appears
elsewhere in the new rules. The rules will provide guidelines and
timelines for eligibility, enrollment, and coverage to participating
members, eligible retirees, and their eligible family members.

No comments were received regarding the proposal.

The new rules are adopted under the Insurance Code Art.
3.50-4A, which gives TRS authority to adopt rules as nec-
essary to implement and administer the Texas Public School
Employees Group Long-Term Care Insurance Program. In
addition, the rule is adopted under Government Code, Chapter
825, §825.102, which authorizes the Board of Trustees of the
Teacher Retirement System to adopt rules for the transaction
of business of the Board.

§41.19. Enrollment Periods for Texas Public School Employees and
Retirees Group Long-Term Care Insurance Program.

(a) The initial enrollment period for eligible participating
members and their eligible family members to participate in the
long-term care insurance program shall begin on August 1, 2000 and
end at 11:59 p.m. Central Time November 30, 2000.

(b) The initial enrollment period for eligible Texas public
school retirees and their eligible family members to participate in the
long-term care insurance program shall begin on July 3, 2000 and end
at 11:59 p.m. Central Time September 30, 2000.

(c) In accordance with Insurance Code, Article3.50-4A, the
trustee has authority to declare periodic open enrollment and the rules
and conditions for such open enrollment periods.

(d) The standard enrollment period for newly hired eligible
participating members and their eligible family members to participate
in the long-term care insurance program shall begin on the effective
date of employment and end at 11:59 p.m. Central Time on the 30th
day after the effective date of employment.

(e) The standard enrollment period for eligible current Texas
public school employees who are covered under their employer-spon-
sored group long-term care plan will begin on the date such plan is
terminated by their employer and end at 11:59 p.m. Central Time on
the 30th day after the termination date of such plan.

(f) The standard enrollment period for surviving spouses of el-
igible participating members and surviving spouses of eligible retirees
to participate in the long-term care insurance program shall begin on
the first day after the eligible employee or retiree dies and end at 11:59
p.m. central time on the 30th day after the end of the month in which
the eligible participating member or retiree dies.

(g) The standard enrollment period for new spouses and par-
ents of new spouses shall begin on the date of the eligible participating
member’s or retiree’s marriage and end at 11:59 p.m. Central Time on
the 30th day after marriage.

(h) If an eligible individual described in subsection (d), (e), (f)
or (g) of this section is permitted to enroll under two or more of the pro-
visions of this section, the individual may enroll during the timeframe
of either enrollment period.

(i) An individual’s status as an eligible retiree, eligible partici-
pating member or eligible family member shall be determined as of the
date a complete enrollment application is received by the carrier.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 7, 2000.

TRD-200005498
Charles Dunlap
Executive Director
Teacher Retirement System of Texas
Effective date: August 27, 2000
Proposal publication date: June 23, 2000
For further information, please call: (512) 391-2115

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 1. TEXAS DEPARTMENT OF
HUMAN SERVICES

CHAPTER 97. HOME AND COMMUNITY
SUPPORT SERVICES AGENCIES
SUBCHAPTER D. ENFORCEMENT
40 TAC §97.52

The Texas Department of Human Services (DHS) adopts an
amendment to §97.52 without changes to the proposed text pub-
lished in the July 7, 2000, issue of the Texas Register (25 TexReg
6479).
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Justification for the adoption is to correct a technical error in
transmitting the final adopted version of 40 TAC §97.52. The
Severity Level 1 Violations chart was inadvertently omitted from
§97.52(b)(3)(C)(iii) when it was transmitted to the Texas Register
as the adopted rule and published in the June 16, 2000, issue (25
TexReg 5941). DHS filed a public notice in the "In Addition" sec-
tion of the July 7, 2000, issue of the Texas Register (25 TexReg
6479).

The department received no comments regarding the adoption.

The amendment is adopted under the Health and Safety Code,
Chapter 142, which provides the department with the authority
to adopt rules for the licensing and regulation of home and com-
munity support services agencies.

The amendment implements the Health and Safety Code, Chap-
ter 142.001-142.030.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 10, 2000.

TRD-200005579
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 1, 2000
Proposal publication date: July 7, 2000
For further information, please call: (512) 438-3108

♦ ♦ ♦
PART 3. TEXAS COMMISSION ON
ALCOHOL AND DRUG ABUSE

CHAPTER 144. CONTRACT REQUIREMENTS
SUBCHAPTER A. GENERAL PROVISIONS
40 TAC §§144.1, 144.11, 144.21

The Texas Commission on Alcohol and Drug Abuse adopts
amendments to §§144.1, 144.11, and 144.21 concerning
General Provisions without changes to the proposed text as
published in the June 9, 2000, issue of the Texas Register (25
TexReg 5558).

These sections contain information regarding applicability,
waivers and definitions.

These amendments are adopted to more clearly state that
statutes governing state agencies apply if there is a conflict
between such statutes and these rules; to change the term
variance to waiver; to establish a time limit for waivers; to
clarify several definitions; to add new definitions for graduate,
unethical conduct and unprofessional conduct; to add the term
cost reimbursement and eliminate the term financial assistance
to more precisely describe this type of payment mechanism; to
replace the term unit cost with the term unit rate; and to make
grammatical changes to improve readability and understanding.

Comments on the rules were received from the Association of
Substance Abuse Programs and an individual.

The following comments were received regarding §144.21.

Comment: The definition of financial assistance is being elim-
inated. Is it being replaced with cost reimbursement? This is
an important shift in basic terminology , and we recommend the
Commission provide more information about how this term will
be referenced and used. Response: The term "financial assis-
tance" is being replaced with "cost reimbursement". Financial
assistance contracts were defined as those based on a line-item
budget rather than a unit cost rate. Those contracts have always
been cost reimbursement contracts. More information about this
and other changes will be published in the Provider Bulletin.
Comment: You define which professionals are QCCs. Some pe-
riod of work experience should be stated for many of these pro-
fessionals. An LMSW or LPC may have no working knowledge
of substance abuse. Response: The professionals defined as
Qualified Credentialed Counselors (QCCs) are authorized by law
to provide chemical dependency counseling. The commission
agrees that specific knowledge and experience with substance
abuse is important, but a competent counselor can acquire these
assets on the job. In light of continued reports of counselor short-
ages, it is important to keep the pool of potential applicants as
large as possible. Individual facilities may establish more strin-
gent hiring criteria than those listed in the rules. Comment: The
rules contain a definition for unit rate. We are pleased to see
TCADA defining and utilizing this type of contract/payment sys-
tem.

These amendments are adopted under the Texas Health and
Safety Code, §461.012(a)(15) which provides the Texas Com-
mission on Alcohol and Drug Abuse with the authority to adopt
rules governing the functions of the commission, including rules
that prescribe the policies and procedures followed by the com-
mission in administering any commission programs.

The code affected by the adopted rules is the Texas Health and
Safety Code, Chapter 461.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 9, 2000.

TRD-200005534
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Effective date: September 1, 2000
Proposal publication date: June 9, 2000
For further information, please call: (512) 349-6733

♦ ♦ ♦
SUBCHAPTER B. CONTRACT ADMINISTRA-
TION
40 TAC §144.101

The Texas Commission on Alcohol and Drug Abuse adopts
amendments to §144.101 concerning Contract Administration
with changes to the proposed text as published in the June 9,
2000, issue of the Texas Register (25 TexReg 5561).

This section contains information regarding general contract pro-
visions.

The amendments are adopted to more fully outline the steps re-
quired before a contract is considered fully executed; to raise
the cap on the required fidelity bond or insurance; to specify
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that providers will be held to performance standards stated in
the contract; and to make other changes to improve readability
and understanding.

Comments on the rules were received from the Association of
Substance Abuse Programs.

The following comments were received.

Comment: The proposed rule requires signed contracts to be
returned to the commission within 14 calendar days of the post-
mark date. Documents postmarked by TCADA are sometimes
not actually received at the provider’s office until as much as 10
days after the postmark. We believe 21 days is more reasonable
considering the mail service factor. Or, delivery by certified mail
with a 14 day deadline from the date of receipt.

Response: It is extremely important for all contracts to be signed
and returned to the commission before the contract period be-
gins. Negotiations are conducted in advance, so the content
of the contract has been reviewed and agreed upon before it is
mailed to the provider. Providers are expected to make advance
arrangements if necessary so the document can be signed in a
timely manner. The rule has been revised to require contracts to
be returned before the start of the contract period.

Comment: This rule references §144.413 and §144.552. Neither
one of these sections are included in the published rules.

Response: No changes are proposed for these sections, so the
text was not published in the Texas Register. The current lan-
guage in these sections remain in effect.

These amendments are adopted under the Texas Health and
Safety Code, §461.012(a)(15) which provides the Texas Com-
mission on Alcohol and Drug Abuse with the authority to adopt
rules governing the functions of the commission, including rules
that prescribe the policies and procedures followed by the com-
mission in administering any commission programs.

The code affected by the adopted rule is the Texas Health and
Safety Code, Chapter 461.

§144.101. General Contract Provisions.
(a) A contract is not fully executed until it has been signed by

the commission and the provider. The commission’s policy is to have
all contracts executed before the start date of the contract.

(1) The commission shall send the provider two original
contracts signed by the commission. Both copies of the contract must
be signed by an official authorized to enter into such agreements on
behalf of the governing body. One shall be submitted to the commission
before the start of the contract period and the other shall be maintained
by the organization.

(2) If the provider makes any modifications to the original
contract, both signed copies must be mailed to the commission for re-
view. The commission may approve the counter-offer by co-signing
the revised contracts and returning one copy to the provider or con-
tinue negotiations.

(3) No payment or advance of funds will be made until the
contract is fully executed.

(b) Changes in state or federal laws and regulations may affect
contract provisions. Any modifications resulting from such changes are
automatically made part of the contract and go into effect on the date
set by the law or regulation.

(c) The provider shall have insurance or other provisions ap-
proved in writing by the commission to ensure that assets purchased

with commission funds will be replaced if lost, destroyed, damaged, or
stolen.

(d) The provider shall carry a fidelity bond or insurance cov-
erage. The fidelity bond or insurance must provide for indemnification
of losses due to fraudulent or dishonest acts committed by any of the
provider’s employees or volunteers who have access to funds, either
individually or in concert with others.

(1) If the provider’s contract with the commission is
$100,000 or less, coverage shall be equal to the contract amount.

(2) If the provider’s contract is over $100,000, coverage
shall be equal to $100,000 or 10% of the contract amount, whichever
is greater, but in no event shall coverage exceed $500,000.

(e) Providers shall follow this order of legal precedence:

(1) federal and state laws (including, but not limited to the
federal block grant found at United States Code, Title 42, §300x);

(2) applicable federal regulations;

(3) rules adopted by the commission ; and

(4) the contract.

(f) All providers shall be held to performance standards stated
in the contract.

(1) Performance standards for prevention and intervention
programs include the performance and activity measures described in
§144.413 of this title (relating to Performance and Activity Measures).

(2) Performance standards for treatment programs include
the performance measures defined in §144.552 of this title (relating to
Select Performance Measure Definitions).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 9, 2000.

TRD-200005535
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Effective date: September 1, 2000
Proposal publication date: June 9, 2000
For further information, please call: (512) 349-6733

♦ ♦ ♦
40 TAC §144.102

The Texas Commission on Alcohol and Drug Abuse adopts the
repeal of §144.102 concerning Contract Administration without
changes to the proposal as published in the June 9, 2000, issue
of the Texas Register (25 TexReg 5562).

This section contains the requirements for amendments.

The repeal is adopted because requirements for contract amend-
ments will be included in individual contracts.

The following comments were received from the Association
of Substance Abuse Programs and an individual regarding the
adoption of the repeal: Why are you deleting this section? Does
it imply no contract amendments will ever be permitted? This
seems very unrealistic for both TCADA and providers because
circumstances do come up where it is reasonable and warranted
to make a contract amendment(s). We recommend keeping this
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section or revising it to specify how amendments to the terms
and conditions can be made in the current environment.

Response: Amendments will be permitted in FY 2001. Informa-
tion about amending contracts will be found in the contract itself
instead of in the rules.

The repeal is adopted under the Texas Health and Safety Code,
§461.012(a)(15) which provides the Texas Commission on Alco-
hol and Drug Abuse with the authority to adopt rules governing
the functions of the commission, including rules that prescribe
the policies and procedures followed by the commission in ad-
ministering any commission programs.

The code affected by the repeal is the Texas Health and Safety
Code, Chapter 461.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 9, 2000.

TRD-200005537
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Effective date: September 1, 2000
Proposal publication date: June 9, 2000
For further information, please call: (512) 349-6733

♦ ♦ ♦
40 TAC §§144.103 - 144.109, 144.121, 144.124, 144.131-
144.134, 144.141, 144.142, 144.145

The Texas Commission on Alcohol and Drug Abuse adopts
amendments to §§144.103-144.108, 144.121, 144.124,
144.131-144.133, 144.141, 144.142 and adopts new §§144.109,
144.134, and 144.145 concerning Contract Administration. Sec-
tions 144.104 - 144.106, 144.109, 144.121, 144.131, 144.132,
144.134, 144.141, 144.142 and 144.145 are adopted with
changes to the proposed text as published in the June 9,
2000, issue of the Texas Register (25 TexReg 5562). Sections
144.103, 144.107, 144.108, 144.24 and 144.133 are adopted
without changes to the proposed text and will not be republished.
These sections contain information regarding organizational
and personnel changes, matching awards, financial eligibility
and third party payment, payment requirements, reporting,
cost reimbursement for treatment services, billing for treatment
services, application of federal and state requirements, indirect
costs, equipment and supplies, travel, minor remodeling, pro-
curement of goods and services, subcontracting, and contract
closeout.

These amendments and new sections are adopted to require all
funded providers to contribute at least 5% match; to stipulate
that rules regarding third party payments apply to all programs
that are subject to financial eligibility requirements; to specify
that providers cannot bill the commission for any services deliv-
ered to an individual who has access to another public or pri-
vate funding source; to provide more direction on becoming a
Medicaid provider; to require providers serving individuals un-
der 18 years of age to become a Children’s Health Insurance
Program provider; to strictly prohibit double billing for any ser-
vice; to require providers to collect client fees according to a
sliding fee scale; to limit advance payments; to stipulate report-
ing requirements for various types of programs; to limit the use

of cost reimbursement as a payment mechanism to 12 months
unless the commission’s executive director grants a waiver; to
specify restrictions on billing including limitations on the types
and hours of services that providers can charge to the commis-
sion; to clarify the application of federal and state regulations; to
allow the commission to require that administrative expenses be
charged as direct costs; to provide clearer guidance about the
process by which a provider requests that administrative costs
be charged as indirect costs; to limit the requirement for prior
approval for certain expenditures only to providers on cost re-
imbursement; to require prior approval for transfers among pro-
gram budget line items when cumulative transfers exceed 10%
of the total program budget; to define and require a physical in-
ventory of controlled items; to specify limits on costs for mileage
and out-of-state travel; to fully describe the process required
to expend Commission funds for minor remodeling; to provide
more details regarding the procurement of goods and services
by providers; to prohibit the use of subcontractors that are not in
good standing with legal, regulatory, and funding agencies, in-
cluding the commission; to specify what information a provider
must submit to the commission regarding proposed subcontrac-
tors; to establish a time limit of 90 days after the end of a contract
for claims for reimbursement for subcontractors to be submitted;
to stipulate that subcontractors are subject to commission over-
sight; to establish a process for the closeout of contracts; and to
make other changes to improve readability and understanding.

Comments on these sections were received from the Association
of Substance Abuse Programs and individuals.

Comment received regarding §144.103. Organizational and Per-
sonnel Changes: Thank you for deleting (G) "any other individu-
als identified as key personnel in the application." With all of the
personnel changes, that was difficult to keep up with.

The following are comments received regarding §144.104
Matching Awards.

Comment: This rule now requires all contracts, including treat-
ment contracts where a waiver has historically been applied,
to provide matching funds. For many treatment providers this
equates to a 5% rate reduction. Many providers, including pre-
vention programs have used or are using available "other" dollars
to help offset the recent funding restrictions in order to maintain
continuity and reduce disruption to services. If you are a large
service provider, (i.e. $1 million) a 5% match equates to $50,000
which is a substantial sum of unrestricted funds to come up with
for drug and alcohol non-profit agencies. Although in-kind con-
tributions can be applied toward match, $50,000 of in-kind con-
tributions can also be difficult to accrue. To assist providers in
maintaining levels of service in light of budget reductions and to
allow for stability and continuity, we recommend removing the
proposed rules and utilizing TCADA’s option to waive match for
both prevention and treatment service providers. At a minimum,
revise the wording in the proposed rule to clearly indicate indi-
vidual requests for match waivers will be reviewed and granted
by TCADA.

Response: Under state statute, the commission cannot waive
the match requirement unless it determines that the requirement
will jeopardize the provision of needed services. The commis-
sion does not agree that a blanket waiver meets the intent of the
statute; such a determination can only be made on a case-by-
case basis. Providers can request a waiver through existing pro-
visions in the rules.
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Comment: As the primary provider of substance abuse services
to medically indigent clients, we have extremely limited opportu-
nity to access additional funding eligible to be used for matching
purposes. Few of our clients have private insurance, and most
billings are denied. Client fees are minimal, and local city and
county funds are already limited and spread thin to meet diverse
needs. Other sources of income include federal and state crimi-
nal justice contracts. Clarification is needed as to the eligibility of
these funds to be used as match. The 5% match requirement is
unrealistic given our limited opportunities to generate additional
income given the population we are charged to serve.

Response: In general, other federal and state funds may not be
used to match federal block grant dollars. Organizations should
refer to the grant or contract and laws and rules that govern the
other state or federal funds to determine whether or not they
can be used as match. The rule has been revised to clarify that
in-kind contributions and program income may be used to meet
the match requirement.

Comment: The initiation of a 5% match for treatment services,
which includes significant match restrictions, imposes a large
hurdle for an existing program and an even larger obstacle for a
start-up program. Unlike prevention or intervention services that
can typically be managed from a leased office, treatment ser-
vices are cost-efficiently and program-effectively provided from
program-owned facilities. Even in the best circumstances, a
large cash investment is a huge risk for the short-term contracts
offered by TCADA. To mitigate this risk and encourage programs
that provide much-needed treatment capacity, the matching fund
requirements should be greatly expanded. Specifically, we en-
courage TCADA to consider as match: a. Building and remod-
eling costs not funded by grants b. Food stamp payment to resi-
dents paid over to programs c. Federal program income sources
such as breakfast/lunch programs d. Federal education enti-
tlements such as Eisenhower, Title I, and SDFSC leveraged to
strengthen our education services for clients

Response: The commission can accept match only to the extent
permitted by applicable regulations. Cash and in-kind match
must meet the same requirements as contract expenditures.
In general, federal and state funds cannot be used as match.
Providers should review their federal and state grants and
related regulations to see if permission is given to use the
dollars as match. The federal block grant prohibits building and
remodeling costs except for minor remodeling. Food stamps
cannot be used as match because the source is federal funds.

The following are comments received regarding §144.105 Finan-
cial Eligibility and Third Party Payment.

Comment: The rule requires any provider offering services el-
igible for Medicaid reimbursement to take all necessary steps
to obtain a Medicaid provider number and become an approved
Medicaid provider. The services funded by the Medicaid state
plan should be listed and referenced.

Response: The commission does not agree that this information
should be included as part of the commission’s rules because
it is governed by the state Medicaid plan. Detailed information
regarding eligible services is provided through the Provider Bul-
letin and other publications.

Comment: Programs providing outpatient treatment services to
children and adolescents are required to enroll in the Texas Med-
icaid Program. A question has arisen about programs providing
counseling in adolescent intervention programs and substance

abuse assessments. Do these programs need a Medicaid num-
ber or only licensed treatment programs?

Response: This rule does not apply to adolescent intervention
programs. The services provided by such programs are not eli-
gible for Medicaid reimbursement.

Comment: The rules states that any provider in a STAR or
STAR+ service area must take all necessary steps to enroll
with those program health plans to be reimbursed for services
delivered to those clients. If the client is on Medicaid and the
provider does not receive authorization from a STAR or STAR+
program can they discharge the client based on inability to pay?

Response: A commission-funded provider cannot deny services
to a client based solely on inability to pay. If the provider has
exhausted all appeals, the costs of treating the client can be
charged to the commission.

Comment: Providers serving individuals under 18 years of age
are required to take all necessary steps to become an approved
Children’s Health Insurance Program (CHIP) provider. The CHIP
portion is confusing because assessment and intervention activ-
ities are included in the benefit package which are services of-
ten performed by councils under OSAR and prevention providers
and not typically viewed as "insured services". It would be help-
ful here to list covered CHIP services under (d)(2) and providers
that must apply.

Response: At this time, the rules do not require prevention
and intervention providers (including OSARs) to enroll as CHIP
providers. Detailed information about CHIP is provided through
the Provider Bulletin and other publications. The commission
will also provide a training session on CHIP.

Comment: Will TCADA be providing information or references
as to where providers can find both Medicaid and CHIP eligibility
standards?

Response: This information will be provided through the
Provider Bulletin and other publications.

Comment: This entire section poses a documentation night-
mare. In addition, it seems that substance abuse providers
are being asked to perform the duties of Medicaid and CHIP
program staff. These are activities which in many hospitals
or similar settings require several staff members to perform.
Perhaps they have the money to hire those people; we do not.

Response: The commission recognizes that billing multiple fund-
ing sources increases administrative procedures and documen-
tation. However, the commission does not agree that the burden
outweighs the benefit of leveraging all available funding sources
to extend the limited dollars allocated to the commission for sub-
stance abuse programs. As of August,1999, less than 20% of
the need for treatment was being met in Texas. Every unit of ser-
vice billed to Medicaid or CHIP leverages federal dollars and in-
creases the total quantity of substance abuse services available
for poor Texans. Furthermore, ability to access multiple funding
streams enhances the financial stability of providers in a rapidly
changing environment.

Comments received regarding §144.106 Payment Requirements
follow.

Comment: This section does not address prevention/interven-
tion programs which receive cash advances. I suggest that some
mention be added to make it more clear.
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Response: Under the new rules, no commission-funded pro-
gram will receive monthly cash advances.

Comment: We recommend that TCADA continue to give
providers the option to choose method of payment rather than
allow an advance on an exception basis only. We believe a
failsafe system is already in place for advance payments through
the FSR or quarterly financial reports. To improve account-
ability, TCADA can increase internal controls of the existing
safeguards and only require reimbursements for providers who
don’t comply with procedures. At a minimum, allow providers
to choose advance payments for personnel costs. Providers
do not necessarily have adequate reserve or access to a line
of credit to function on a reimbursement basis. Although we
do appreciate that the rule allows working capital advances on
an exception basis, we are unclear about what constitutes an
exception.

Response: The amount of surplus cash that remains in the con-
tracting system at closeout and the commission’s previous in-
ability to predict carryforward from year to year indicates that the
current system does not have adequate operational safeguards.
Furthermore, cost reimbursement is the standard method of pay-
ment in most comparable state and federal programs. Providers
may request a working capital advance based on their organiza-
tion’s cash flow. The commission would expect to see support-
ing information such as: all sources of funding for the agency,
timing of other funding, restricted versus unrestricted sources
of revenue, timing of liquidation of liabilities, whether or not the
agency has a relationship with a bank for a loan or line of credit,
and sources of match and program income and flexibility asso-
ciated with those resources.

The following are comments received regarding §144.107 Re-
porting.

Comment: Why has the commission changed the deadline for
submitting reports from 30 to 20 days? Unless TCADA is then
able to significantly reduce the time it takes to turn around reports
back to providers as a result of this 10 day reduction, we believe
providers should be given the 30 day period currently in effect.

Response: The timeframe has been shortened to enhance the
commission’s ability to manage cash flow. This is also consistent
with the practices of other health and human service agencies
which require reports to be submitted as early as three days after
the close of a reporting period. It is unclear what turnaround the
commenter is referring to in the last sentence.

Comment: The 20-day deadline is unrealistic, particularly for
providers in a network setting. Because the last half of the month
payroll and expenses are run on the 15th of the following month
it would be very difficult to accurately report all expenses if the
FSR is due 20 days after the end of the reporting period. We are
in a network, and the network management organization (NMO)
requires the FSR to be submitted in 20 days so they can meet
the current 30-day deadline. We have had to continually request
an extension to ensure accurate reporting. If the NMO deadline
will be 20 days, participating providers will have an even shorter
deadline.

Response: Deadlines within the network are an issue for nego-
tiation between the subcontractor and the NMO.

Comment: Programs that treat individuals for intravenous
substance abuse shall notify the commission through the facility
capacity management system when the program’s capacity for
treating intravenous substance abusers reaches 90%. What

does this mean? We report all available beds on a daily basis.
Is this sufficient?

Response: There is a separate question on the reporting form
for this item. It is in addition to reporting the number of beds.

The following comment was received regarding §144.121. Ap-
plication of State and Federal Regulations: It would be helpful
if TCADA would cite the appropriate UGMS sections we must
comply with much as it does the other federal circulars.

Response: Providers are required to comply with all of UGMS,
as is true of the federal circulars.

One comment was received regarding §144.124. Indirect
Cost: A new rule states that the commission reserves the right
to require administrative expenses to be charged as direct
costs. Since the RFP process upon which an award is based
clearly distinguishes between program, administrative, and
indirect costs, an award should not be subject to a "reserves
the right" clause. This implies an after-the-fact change to the
RFP process. Since the chosen provider is obligated to perform
under the terms and conditions of the RFP, TCADA should also
be bound to abide by the characterization of costs as presented
in the RFP.

Response: The budget instructions for the Comprehensive Ser-
vices Request for Proposal for FY 2001 states (on page 173) that
the commission reserves the right to mandate direct charging.

The following are comments received regarding §144.142 Sub-
contracting.

Comment: Requiring a provider to perform an annual docu-
mented subcontractor monitoring visit appears to be a significant
new requirement and is a big area of TCADA audit vulnerability
for providers. We recommend more specific instruction be
provided in the rule about the scope of sub-contractor monitor-
ing and what it needs to entail, how it should be documented
and generally what TCADA expects from a provider in order to
successfully comply with this provision.

Response: The proposed rule simply states that the provider
shall monitor subcontractor compliance; it does not specifically
mandate an annual on-site visit. The commission will provide
additional guidance in the Provider Bulletin.

Comment: Providers are told to require all subcontractors to per-
mit access to TCADA staff. Does this apply in situations such as
NorthSTAR?

Response: The rules in this chapter do not apply to NorthSTAR.
However, the NorthSTAR contract contains similar provisions.

These amendments and new sections are adopted under the
Texas Health and Safety Code, §461.012(a)(15) which provides
the Texas Commission on Alcohol and Drug Abuse with the au-
thority to adopt rules governing the functions of the commission,
including rules that prescribe the policies and procedures fol-
lowed by the commission in administering any commission pro-
grams.

The code affected by the adopted rules is the Texas Health and
Safety Code, Chapter 461.

§144.103. Organizational and Personnel Changes.

The provider shall notify the commission in writing within ten business
days of:

(1) changes in the provider’s legal name, address, tele-
phone number, or legal status; and
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(2) changes in the following personnel:

(A) certifying representative;

(B) board chair;

(C) chief executive officer;

(D) chief financial officer;

(E) project director; or

(F) contact person.

§144.104. Matching Awards.

(a) Unless waived in writing by the commission, all providers
shall contribute at least 5.0% of the total commission-funded program
expenditures in cash or in-kind match from sources eligible to be used
for matching purposes.

(b) Match shall comply with requirements found in the appli-
cable Office of Management and Budget (OMB) circulars as stated in
§144.121 of this title (relating to Application of State and Federal Reg-
ulations).

§144.105. Financial Eligibility and Third Party Payment.

(a) The rules in this section apply to all programs subject to
financial eligibility requirements, including all treatment programs. If
applicable to a prevention or intervention program, the requirement for
financial eligibility determination shall be stipulated in the contract.

(b) The Commission is the payor of last resort for substance
abuse services. A provider shall not bill the commission for services
provided to a client if:

(1) the individual does not meet the commission’s eligibil-
ity criteria as described in §144.521 of this title (relating to Client Eli-
gibility); or

(2) the individual has access to another public or private
funding source that pays for substance abuse services addressing the
individual’s diagnosis or condition.

(c) Any provider offering services eligible for Medicaid reim-
bursement shall take all necessary steps to obtain a Medicaid provider
number and become an approved Medicaid provider. The process must
be initiated no later than 30 days after the beginning date of a contract
with the commission.

(1) All programs providing outpatient treatment services to
children and adolescents must contact the National Heritage Insurance
Company (NHIC) to initiate enrollment as a Chemical Dependency
Treatment Facility (CDTF) in the Texas Medicaid Program.

(2) Any provider delivering services in the STAR, STAR+,
and/or NorthStar service areas must take all necessary steps to enroll
with those Program Health Plans to be reimbursed for services deliv-
ered to those clients.

(3) The provider must screen all clients for Medicaid eligi-
bility. If a client appears eligible but has not yet applied, the provider
shall direct the client to apply for Medicaid benefits and provide assis-
tance as needed to facilitate the enrollment process.

(4) The provider must bill Medicaid for all covered services
delivered to eligible clients.

(d) Providers serving individuals under 18 years of age shall
take all necessary steps to become an approved Children’s Health In-
surance Program (CHIP) provider by contacting the contracted Health
Maintenance Organization (HMO), Behavioral Health Organization
(BHO), or Exclusive Provider Organization (EPO) in the region. The

process must be initiated no later than 30 days after the beginning date
of a contract with the commission.

(1) The provider must screen all clients under the age of
18 for CHIP eligibility. If a client appears eligible but has not yet ap-
plied, the provider shall direct the client’s consentor to apply for CHIP
benefits and provide assistance as needed to facilitate the enrollment
process.

(2) The provider must bill CHIP for all covered services
delivered to eligible clients.

(e) The provider shall not bill the commission for any part of
any unit of service that has been billed to another entity or that is eligi-
ble for reimbursement by another entity. If the third party payor denies
payment and all appeals have been exhausted, the provider may bill the
commission for that unit of service.

(f) The provider shall make a reasonable effort to collect fees
generated from clients paying according to a sliding fee scale, but the
provider may waive collection if the administrative cost of collection
will exceed the fee to be collected. The provider shall not bill the com-
mission for any uncollected client fees.

§144.106. Payment Requirements.

(a) Payments shall be made only when the contract has been
fully executed.

(b) To be eligible for payments, the provider must comply with
provisions of the contract, rules, policies, and procedures of the com-
mission, and other applicable state and federal laws and regulations.

(c) The commission may delay or deny payment if the provider
is not in compliance with commission requirements, which include:

(1) rules adopted by the commission;

(2) the contract; and

(3) other applicable statutes and regulations.

(d) Providers paid through cost reimbursement may request a
working capital advance.

(1) A working capital advance may be granted if the
provider submits documentation justifying the need for working
capital. Advances shall be granted on an exception basis only.

(2) A provider receiving a cash advance shall minimize the
time between disbursement of funds by the commission and expendi-
ture of funds by the program. The commission may reduce or reject
payment if the program has excess cash on hand.

(e) All providers must submit requests for payment promptly
and regularly.

(1) Payment requests must be submitted at least monthly.

(2) Failure to submit payment requests in a timely manner
may result in nonpayment.

(f) Payment requests shall be complete, accurate, submitted in
the format required by the commission, and certified by the provider’s
authorized representative (specified in the contract).

(g) Treatment programs funded through the unit rate payment
mechanism shall use the client billing forms to request reimbursement.
A billing form must be submitted for each client served in the program
who is supported with commission funds. Treatment programs funded
through cost reimbursement shall also submit client billing forms, but
payments will be based on satisfactory submission of a request for re-
imbursement.
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(h) The provider shall maintain documentation necessary to
support all payment requests.

§144.107. Reporting.
(a) The provider shall submit all reports as required by com-

mission rules, the contract, and applicable instruction manuals. Re-
ports shall be submitted in the specified form, manner, and timeframe.
Unless otherwise specified, reports are due 20 days after the end of the
reporting period.

(b) The provider shall submit all performance reports, finan-
cial reports, and requests for payment through the designated web-
based computer system. The provider’s authorized official or designee
specified in the Electronic Forms Signature Agreement is responsible
for the completeness and accuracy of the data.

(c) Treatment programs shall report available capacity and
waiting list information daily through the commission’s facility
capacity management system and comply with procedures specified
by the commission.

(d) A provider that treats individuals for intravenous substance
abuse shall notify the commission through the facility capacity man-
agement system when the program’s capacity for treating intravenous
substance abusers reaches 90%.

(e) All treatment programs shall submit Client Data System
(CDS) forms to the commission through the commission’s web-based
computer system for all clients receiving commission-funded sub-
stance abuse treatment services.

(f) The provider shall acquire and maintain the equipment and
software needed for the web-based computer system.

(g) The provider shall establish adequate internal controls, se-
curity, and oversight for the approval and transfer of complete and ac-
curate information.

(h) When equipment problems prevent electronic submission
of required reports, the provider shall fax or mail paper copies to the
commission.

(i) Providers shall reconcile internal accounting records with
documentation submitted to the commission and maintain supporting
documentation on site.

(j) Adjustments to the final FSR will not be made more than
90 days after the end of the contract period unless the provider’s inde-
pendent audit report demonstrates that the FSR is incorrect.

§144.108. Cost Reimbursement for Treatment Services.
(a) The commission’s standard payment mechanism for treat-

ment services is the unit rate payment mechanism.

(b) The commission may place a treatment program on cost
reimbursement if the provider does not have the resources to provide
needed treatment services without start-up funding and meets at least
one of the following criteria:

(1) has never before provided treatment or prevention ser-
vices funded by the commission;

(2) will provide commission-funded services in a specific
geographic area or to a specific population for the first time;

(3) will provide services at the commission’s request to
meet identified needs; or

(4) demonstrates other extenuating circumstances.

(c) Cost reimbursement is granted for a single 12-month pe-
riod unless the commission’s executive director grants a waiver based
on extenuating circumstances.

§144.109. Billing for Treatment Services.

(a) Treatment programs shall not bill the commission for ser-
vices provided:

(1) at an unlicensed site if the site is required to have a li-
cense; or

(2) by a staff person who does not meet the commission’s
minimum requirements.

(b) Programs may bill for only one level and service type (out-
patient or residential) per client per day.

(c) An outpatient program shall not bill the commission for
more than:

(1) nine hours of service per week for Level IV;

(2) 19 hours of service per week for Level III; and

(3) 29 hours of service per week for Level II.

(d) Outpatient programs shall only request payment for sub-
stance abuse education, life skills training, and counseling (individual,
group, or family). The following activities are not reimbursable: peer
support groups, case management, academic courses, and recreation.

(e) A residential program may hold an empty bed and bill for a
client who is on a planned, approved absence for up to two consecutive
days. The frequency of approved absences shall be reasonable and
appropriate and shall not exceed four days in a 30-day period, except
as provided below.

(1) Providers shall include planned absences for delivery in
treatment plans for each pregnant female, and shall ensure that a bed is
available for the female upon her return.

(2) Absences for medical treatment (including delivery),
court appearances, or other emergencies may exceed 48 hours, but
commission approval is required if the absence exceeds 96 hours.

(f) The provider shall maintain complete documentation for all
services paid for by commission funds as described in §144.553 of this
title (related to Treatment Documentation).

§144.121. Application of Federal and State Regulations.

(a) All providers shall comply with the provisions of the Uni-
form Grant Management Standards (UGMS). Expenditures of commis-
sion funds, including required cash match, shall be reasonable, neces-
sary, and allowable, and must receive required prior approval as stated
in UGMS. All providers shall also comply with federal cost principles
and administrative requirements as appropriate for the organization.
When there is a conflict between UGMS and the federal regulations,
the most restrictive shall apply. The federal cost principles and admin-
istrative requirements are applicable as follows:

(1) state and local governments or Indian Tribal govern-
ments shall comply with cost principles found in the Office of Man-
agement and Budget (OMB) Circular A-87 and administrative require-
ments found in the OMB Circular A-102;

(2) not-for-profit providers shall comply with cost princi-
ples found in the OMB Circular A-122 and administrative requirements
found in the OMB Circular A-110 (with changes incorporated as the
Code of Federal Regulations, Title 45, Part 74);

(3) educational organizations shall comply with cost prin-
ciples found in OMB Circular A-21 and administrative requirements
found in OMB Circular A-110; (with changes incorporated as the Code
of Federal Regulations, Title 45, Part 74);
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(4) commercial organizations shall comply with cost prin-
ciples found in Code of Federal Regulations, Title 48, Part 31, and ad-
ministrative requirements found in OMB Circular A-110 (with changes
incorporated as the Code of Federal Regulations, Title 45, Part 74); and

(5) hospitals shall comply with cost principles found in the
Code of Federal Regulations, Title 45, Part 74, and administrative re-
quirements found in OMB Circular A-110.

(b) All references in the circulars to "Federal" or "Federally’
shall be expanded to read "Federal or State" or "Federally or State", as
applicable. References to "recipient" shall be expanded to read "recip-
ient, contractor, subcontractor, subrecipient, or provider".

(c) The provider shall also comply with requirements and re-
strictions found in the Substance Abuse Prevention and Treatment fed-
eral block grant, found at United States Code, Title 42, §300x.

§144.124. Indirect Cost.

(a) The commission reserves the right to require administrative
expenses to be charged as direct costs.

(b) A provider may request approval to charge administrative
expenses as indirect costs. Three mechanisms are available for charg-
ing shared administrative costs. The provider may:

(1) submit documentation of an indirect cost rate approved
by the provider’s cognizant agency;

(2) request a negotiated rate with the commission based on
a cost allocation plan; or

(3) use an indirect cost rate not to exceed 10% as provided
in the Uniform Grant Management Standards (UGMS). If requesting
this option, the provider must provide supporting documentation to
show the direct salary and wage costs of providing the service (exclud-
ing overtime, shift premiums, and fringe benefits).

(c) All providers receiving funds from other sources must
maintain a cost allocation plan showing how administrative costs are
distributed among funding sources.

§144.131. Expenditures Requiring Prior Approval.

For providers on a cost reimbursement payment mechanism, prior writ-
ten approval is required for certain costs charged to the commission
contract or reported as program income or match. Costs that are allow-
able only with prior written approval from the commission include:

(1) Equipment. Items used solely for the delivery of funded
substance abuse services that have a unit cost of $1,000 or more and a
useful life of more than one year.

(2) Minor remodeling. Work described in §144.134 of this
title (relating to Minor Remodeling) costing $1,000 or more in the ag-
gregate.

(3) Contractual services. Contracting out, subgranting, or
otherwise obtaining the services of a third party to perform activities
which:

(A) are central to the purposes of the contract; or

(B) cost $5,000 or more.

(4) Transfers. Any transfer among program budget line
items for direct costs when cumulative transfers exceed or are expected
to exceed 10% of the total approved program budget.

(5) Other. Items requiring prior approval in accordance
with the Uniform Grant Management Standards or the appropriate Of-
fice of Management and Budget (OMB) circular.

§144.132. Equipment and Supplies.

(a) Equipment includes all tangible personal property that
costs $1,000 or more per unit and has a useful life of more than one
year. A set of components designed to function together shall be
treated as a single unit.

(b) Supplies include all materials and other expendable prop-
erty needed to carry out a contract with a unit cost of less than $1,000.

(c) The provider shall conduct an annual physical inventory of
all equipment and controlled items purchased with commission funds
no later than 60 days after the close of the provider’s fiscal year.

(1) Controlled items are those that have a unit cost of $500
- $999 and/or a high risk of theft. Examples include televisions, fax
machines, video recorder/players, printers, software, and mobile tele-
phones.

(2) The inventory shall conform with standards found in
the Uniform Grant Management Standards or the applicable Office of
Management and Budget (OMB) circular.

(3) Inventory records shall be current, maintained at the
program site, and reported as part of the annual contract closeout.

§144.133. Travel.

(a) Expenses for transportation, lodging, meals, and related
items are allowable when they are incurred by an employee or volun-
teer on official business which is directly attributable to the contract or
required for administration of the provider.

(b) Costs for lodging, meals, and related items may not exceed
the State of Texas per diem rates and costs for mileage may not exceed
the State of Texas rate for mileage reimbursement. When applicable,
the provider may use the state’s schedule of per diem rates for out-of-
state travel. If the provider’s policies and procedures establish a lower
per diem rate, the lower rate shall apply.

(c) Alcoholic beverages and tobacco products are not allow-
able costs.

§144.134. Minor Remodeling.

(a) Minor remodeling is work which is required to change the
interior arrangements or other physical characteristics of an existing
building, or to install equipment so that the building may be used more
effectively. It does not include work which substantially increases the
value of the building.

(b) The provider shall have written approval from the commis-
sion before starting any minor remodeling project.

(c) Any remodeling project must meet the following condi-
tions:

(1) The building’s useful life shall be consistent with the
funded program purposes;

(2) The remodeling shall be essential to the commission-
funded program;

(3) The remodeled space shall be occupied by the program;
and

(4) The building shall be owned by the provider; or if the
facility is leased, there shall be at least three years remaining in the
lease period.

(d) If the program is funded only in part by the commission,
only a pro-rata share of the total minor remodeling costs may be
charged to the commission.

(e) Costs for minor remodeling shall not exceed an aggregate
of $5,000 per provider per year.
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(f) The following expenses are examples of unallowable costs:

(1) relocation of exterior walls, roof, and floors in order to
increase the amount of space to be used;

(2) development or repair of parking lots; and

(3) completion of unfinished shell space to make it suitable
for human occupancy.

(g) A written request for remodeling must include a narrative
description of the proposed functional utilization of the space and the
final cost estimate. The following documents must accompany the re-
quest, as applicable:

(1) a single line drawing of the existing space and proposed
alterations;

(2) equipment requirements prepared by the persons who
will use and be responsible for the working space;

(3) final working drawings and specifications; and

(4) the design analysis report describing the heating, ven-
tilation, air conditioning, plumbing, and electrical systems.

§144.141. Procurement of Goods and Services.
(a) The provider may use small purchase procurement proce-

dures to obtain services, supplies, or other property if the total cost of
all purchases does not exceed $25,000 for the contract period. These
rules do not apply to obtaining the services of a professional as defined
in Texas Government Code, Chapter 2254.

(1) For any purchase under $2,000, price or rate quotations
are not required.

(2) The provider shall obtain three verbal or written price
or rate quotations for any purchase between $2,000 and $10,000. Tele-
phone and other verbal quotations must be documented and available
for inspection.

(3) The provider shall obtain three written price or rate quo-
tations for any purchase of over $10,000. Facsimiles or printed copies
of electronic transmissions are acceptable.

(b) The provider shall select the vendor providing the best
value for the goods or services desired and document the rationale for
selection.

(c) A single purchase may include more than one item. Large
purchases shall not be divided into small lots in order to avoid bid re-
quirements, especially when bought from the same vendor in the same
fiscal year.

(d) If purchases for the contract period are expected to exceed
$25,000, the provider shall comply with requirements found in the Uni-
form Grant Management Standards or the applicable Office of Manage-
ment and Budget (OMB) circular.

§144.142. Subcontracting.
(a) The provisions in this section apply when a provider sub-

contracts, assigns, or transfers any activity central to the purposes of
the contract to a third party.

(1) The subcontractor shall be a corporation, partnership,
sole proprietor, or other entity with legal authority to operate in the
State of Texas.

(2) The subcontractor shall be in good standing with all ap-
plicable legal, regulatory and funding agencies. If the subcontractor
has been funded by the commission, the organization shall not be sus-
pended or delinquent on a repayment agreement, and shall not have
had a contract terminated by the commission for cause within the past

three years. The provider shall require any potential subcontractor to
disclose all legal, regulatory, or contractual actions initiated against it
in the past three years, including pending actions and/or investigations.

(3) The provider shall submit the following information
about each subcontractor withinfive business days after entering a
contract:

(A) the name, address, and telephone number of the
subcontractor;

(B) the names, addresses, and telephone numbers of the
chief executive officer, chief financial officer, clinical director, and
members of the governing authority; and

(C) the name of any person employed by or associated
with the subcontractor who has been sanctioned by the commission
within the past three years, and a description of the person’s relation-
ship and responsibilities with the subcontractor.

(b) The provider shall, in writing, require any subcontractor to
comply with applicable laws and regulations and with the provisions
and stipulations of the provider’s contract with the commission.

(c) The relationship between the provider and the subcontrac-
tor shall be formalized in a written agreement that is signed by the gov-
erning body or legally responsible party of both the provider and the
subcontractor.

(d) The provider shall retain sufficient rights and controls to
fulfill its contract responsibilities to the commission. Subcontracting
does not relieve the funded provider of any responsibility to the com-
mission under the contract.

(e) The provider shall monitor subcontractor compliance with
provisions of the contract and applicable laws and regulations, and
shall take appropriate steps to ensure corrective action when issues of
non-compliance are identified. The monitoring activity must be docu-
mented and will be subject to review by the commission.

(f) The provider is responsible for paying subcontractors.
When a contract ends, the provider and each subcontractor shall settle
all claims promptly, including those from employees, vendors, and
other subcontractors. Claims for reimbursement to pay subcontractors
will not be considered more than 90 days after the end date of the
contract.

(g) When a subcontractor becomes insolvent or otherwise
incapacitated, abandons the contract, or is discharged by the funded
provider, the funded provider shall notify the commission in writing
within three working days.

(h) Subcontractors must also comply with all applicable state
and federal laws and regulations and commission requirements con-
tained in the commission’s rules. These specifically include the audit
requirements of Office of Management and Budget (OMB) Circular
A-133 if applicable, and all other federal and state regulations required
in §144.121 of this title (relating to Application of Federal and State
Regulations).

(i) Subcontractors are subject to commission oversight. The
provider shall, in writing, require the subcontractor to permit access as
described in §144.201 (relating to Commission Oversight).

§144.145. Contract Closeout.

(a) Submission of Documents. Providers shall submit all fi-
nancial, performance, and other closeout reports required under the
contract within 60 days after the contract end date. The commission
is not liable for any claims that are not resolved with the commission
within 90 days after the contract end date.
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(b) Equipment. Providers shall submit an inventory of com-
mission owned property at closeout and request disposition instructions
for commission owned property that is no longer needed.

(c) Payment of Refunds. Any funds paid to the provider in ex-
cess of the amount to which the provider is finally determined to be
entitled under the terms of the contract constitute a debt to the com-
mission and will result in a refund due. The provider shall pay any
refundable amount within the time period established by the commis-
sion.

(d) Disallowances and Adjustments. The closeout of the con-
tract does not affect:

(1) The commission’s right to disallow costs and recover
funds on the basis of a later audit or other review.

(2) The provider’s obligation to return any funds due as a
result of later refunds, corrections, or other transactions.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 9, 2000.

TRD-200005536
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Effective date: September 1, 2000
Proposal publication date: June 9, 2000
For further information, please call: (512) 349-6733

♦ ♦ ♦
SUBCHAPTER C. PROGRAM OVERSIGHT
40 TAC §§144.201, 144.204, 144.211, 144.214 - 144.216

The Texas Commission on Alcohol and Drug Abuse adopts
amendments to §§144.201, 144.204, 144.211, 144.214,
144.215 and 144.216 concerning Program Oversight. Sections
144.201 and 144.214 are adopted with changes to the proposed
text as published in the June 9, 2000, issue of the Texas Register
(25 TexReg 5569). Sections 144.204, 144.211, 144.215 and
144.216 are adopted without changes to the proposed text and
will not be republished.

These sections contain information regarding commission over-
sight, on-site reviews, independent audit report, independent au-
dit report submission, corrective action plan, and audit report
desk reviews.

These amendments are adopted to reserve for the Commission
the right to require an audit for a program with expenditures
of less than $300,000; to require that providers submit docu-
mentation of their board’s approval or disapproval of audit re-
ports; to specify that the commission will approve corrective ac-
tion plans and may require modifications to the plan before ap-
proval; to stipulate that if a desk review identifies excess rev-
enue, the provider must refund the money within the specified
time frame; and to make grammatical changes to improve read-
ability and understanding.

Comments on these sections were received from the Association
of Substance Abuse Programs and individuals

The following comments were received regarding §144.204.
On-site Reviews.

Comment: I suggest TCADA include time frames for its response
to agencies much as it has for service providers.

Response: The purpose of rules is to define standards with
which providers must comply. Procedures and timeframes for
commission staff are located in the commission’s internal ad-
ministrative procedures manual.

Comment: Providers are required to respond to inspection re-
ports within 14 days of the postmark date. Again, the issue of
mail time experience from postmark. We recommend 21 days
or 14 days from the date it is received through a vehicle such as
certified mail.

Response: Issues described in the inspection report are shared
with the provider during the exit conference. Commission staff
also fax a copy of the report to the provider at the time of mail-
ing. This gives the provider a full 14 days to prepare a response.
The following comments were received regarding §144.214. In-
dependent Audit Report Submission.

Comment: The amended paragraph replacing the Audit Report
Submission Checklist with Board approval imposes an undue
burden to some providers in the timing and method of assurance
that information contained in the Single Audit report is accurate.
The complexity of an audit for a large, multi-state corporation re-
quires the entire nine-month period allowed in the regulations.
The addition of board approval to submit the report would re-
quire the external audit to be completed several weeks earlier.
The report would need to be approved by the national board and
then sent to the Texas board for its approval of the grant informa-
tion relevant to Texas programs. The Audit Report Submission
Checklist requires assurance by the individual CPA or firm that
the required disclosures are included in the audit report. Since
the audit report is addressed to and presented to board at the
next scheduled board meeting, it is an undue burden to require
board approval of the report as a prerequisite to timely filing. The
required assurances are provided by the required CPA opinions
and not by a Board action on those assurances.

Response: The purpose for requiring board approval is to ensure
that the board has reviewed the audit report and is aware of any
findings in the report and that the report submitted to TCADA is
a final report and not a draft version. To avoid placing an undue
burden on providers, the commission has revised the rule to re-
quire board approval prior to the commission’s final acceptance
of the report rather than prior to submission.

Comment: I’m glad to see you changed the rule to require that all
audits be submitted nine months after the close of the provider’s
fiscal year. Thirteen months seemed to be a very long time which
could have posed problems for TCADA and the agency.

Response: This rule was revised to correspond to a change in
federal and state guidance.

One comment was received regarding §144.215 Audit Report
Desk Reviews: Providers are required to respond to inspection
reports within 14 days of the postmark date. Again, the issue of
mail time experience from postmark. We recommend 21 days
or 14 days from the date it is received through a vehicle such as
certified mail.

Response: This section refers to corrective action plans for the
independent audit report, not commission audit reports. The
time frame for responses to inspection reports is addressed un-
der §144.204. The rule regarding resolution of desk audits pro-
vides an additional 14 day period to submit a satisfactory re-
sponse.
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These amendments are adopted under the Texas Health and
Safety Code, §461.012(a)(15) which provides the Texas Com-
mission on Alcohol and Drug Abuse with the authority to adopt
rules governing the functions of the commission, including rules
that prescribe the policies and procedures followed by the com-
mission in administering any commission programs.

The code affected by the adopted rules is the Texas Health and
Safety Code, Chapter 461.

§144.201. Commission Oversight.
(a) All commission-funded providers, regardless of the level

of funding, are subject to periodic reviews by the commission for ad-
herence with applicable federal, state and commission statutes and reg-
ulations and contract requirements. These include desk reviews and
on-site reviews.

(b) The commission shall determine the extent of the review.

(c) The commission may conduct a scheduled or unannounced
on-site review.

(d) Under certain circumstances, the provider must also submit
a single audit or a program-specific audit as described in §144.211 of
this title (relating to Independent Audit Report).

(e) The applicant shall allow commission staff to access the
facility’s grounds, buildings, and records and to interview members of
the governing body, staff, participants, and clients.

(f) The provider shall allow commission staff to examine all
property and examine or copy all books, recordings, client records, and
documents related to or potentially related to the contract or a commis-
sion requirement.

§144.214. Independent Audit Report Submission.
(a) The provider shall submit four copies of all required audit

documentation to the commission, including:

(1) the audit report;

(2) any separately issued management letters;

(3) management responses as required in §144.215 of this
title (relating to Corrective Action Plan); and

(4) documentation of board approval or disapproval of the
audit report.

(b) Audits shall be completed and submitted no later than nine
months after the provider’s fiscal year end. Documentation of board
approval may be submitted separately if the board is unable to review
the audit report before the due date, but this documentation must be
provided before the commission’s final acceptance of the audit.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 9, 2000.

TRD-2000005538
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Effective date: September 1, 2000
Proposal publication date: June 9, 2000
For further information, please call: (512) 349-6733

♦ ♦ ♦
40 TAC §144.203

The Texas Commission on Alcohol and Drug Abuse adopts
the repeal of §144.203 concerning Program Oversight without
changes to the proposal as published in the June 9, 2000, issue
of the Texas Register (25 TexReg 5570).

This section contains the requirements for on-site contract re-
views.

The repeal is adopted because the requirements contained in
this section have been incorporated into other sections.

No comments were received regarding the repeal of this section.

The repeal is adopted under the Texas Health and Safety Code,
§461.012(a)(15) which provides the Texas Commission on Alco-
hol and Drug Abuse with the authority to adopt rules governing
the functions of the commission, including rules that prescribe
the policies and procedures followed by the commission in ad-
ministering any commission programs.

The code affected by the repeal is the Texas Health and Safety
Code, Chapter 461.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 9, 2000.

TRD-200005539
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Effective date: September 1, 2000
Proposal publication date: June 9, 2000
For further information, please call: (512) 349-6733

♦ ♦ ♦
SUBCHAPTER D. ORGANIZATIONAL
40 TAC §§144.311, 144.313, 144.321 - 144.323, 144.325

The Texas Commission on Alcohol and Drug Abuse adopts
amendments to §§144.311, 144.313, 144.321-144.323, and
144.325 concerning organizational requirements. Section
144.311 is adopted with changes to the proposed text as
published in the June 9, 2000, issue of the Texas Register
(25 TexReg 5571). Sections 144.313, 144.321-144.323, and
144.325 are adopted without changes to the proposed text and
will not be republished.

These sections contain information regarding general require-
ments, management and organization, policies and procedures,
documentation and records, commission logo and slogan, and
complaints and reports.

These amendments are adopted to reorganize a portion of these
rules; to expand the policies and procedures section to include a
listing of all the policies and procedures that must be contained
in the organization’s policy and procedures manual; to specify
that documentation must be complete, current, factual, accu-
rate, permanent and legible; to add requirements for authenti-
cation and error correction; to expand the rule regarding use of
the commission’s logo to include electronic media; to require that
all providers report serious incidents to the commission within 24
hours of discovery; and to make other changes to improve read-
ability and understanding. The change made to §144.311 is to
correct a spelling error.
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The following comments were received from the Association of
Substance Abuse Programs and individuals regarding §144.321
Policies and Procedures.

Comment: We appreciate the listing of required polices and pro-
cedures for the policy and procedure manual.

Comment: This seems redundant and somewhat confusing. We
all know we have to maintain a policy and procedure manual
which addresses all requirements in the chapter. However, (b)
seems to imply as stated that those items (1) through (19) are all
that are required to be in the manual. I know that is not the case
but if all of these items are enumerated elsewhere in the rules
why restate them here?

Response: The proposed rules do not require that the policy and
procedure manual address all requirements in the chapter. This
is a comprehensive listing of procedures required by Chapter
144. The inclusion of other policies and procedures is left to the
discretion of the provider based on internal management needs.

These amendments are adopted under the Texas Health and
Safety Code, §461.012(a)(15) which provides the Texas Com-
mission on Alcohol and Drug Abuse with the authority to adopt
rules governing the functions of the commission, including rules
that prescribe the policies and procedures followed by the com-
mission in administering any commission programs.

The code affected by the adopted rules is the Texas Health and
Safety Code, Chapter 461.

§144.311. General Requirements.

Funded providers shall establish and maintain effective internal pro-
grammatic and financial controls to ensure:

(1) commission-funded programs are operated efficiently
and effectively;

(2) the provider maintains compliance with other funding
and regulatory agencies;

(3) appropriate controls are in place to safeguard assets;

(4) commission funds are properly spent;

(5) commission funds are properly accounted for;

(6) client/participants receive appropriate services; and

(7) client services are adequately documented.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 9, 2000.

TRD-200005540
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Effective date: September 1, 2000
Proposal publication date: June 9, 2000
For further information, please call: (512) 349-6733

♦ ♦ ♦
40 TAC §144.312

The Texas Commission on Alcohol and Drug Abuse adopts the
repeal of §144.312 concerning organizational requirements with-
out changes to the proposal as published in the June 9, 2000,
issue of the Texas Register (25 TexReg 5573).

This section contains the requirements for organizational struc-
ture.

The repeal is adopted because requirements for organizational
structure have been incorporated into other sections.

No comments were received regarding the repeal of this section.

The repeal is adopted under the Texas Health and Safety Code,
§461.012(a)(15) which provides the Texas Commission on Alco-
hol and Drug Abuse with the authority to adopt rules governing
the functions of the commission, including rules that prescribe
the policies and procedures followed by the commission in ad-
ministering any commission programs.

The code affected by the repeal is the Texas Health and Safety
Code, Chapter 461.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 9, 2000.

TRD-200005542
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Effective date: September 1, 2000
Proposal publication date: June 9, 2000
For further information, please call: (512) 349-6733

♦ ♦ ♦
40 TAC §144.326

The Texas Commission on Alcohol and Drug Abuse adopts
amendments to § 144.326 concerning organizational require-
ments without changes to the proposed text as published in the
June 9, 2000, issue of the Texas Register (25 TexReg 5574).

This section contains information regarding staffing.

The amendments are adopted to establish minimum qualifica-
tions for clinical program directors; to stipulate that annual train-
ing must include both cultural competency and standards of con-
duct; and to make grammatical changes to improve readability
and understanding.

The following comments were received from the Association of
Substance Abuse Programs and individuals.

Comment: The rule states that every program shall have an
employee designated to serve as director and that the individ-
ual must have appropriate education and training and at least
two years of experience providing related services. Does these
mean each program has to have an individual program director,
or can one person serve as director over several programs. Does
this imply the title has to be Director or does a job description de-
scribing managerial responsibility suffice?

Response: One person may serve as program director for mul-
tiple programs. The job title is not important, but the job descrip-
tion must document that the person is clinically responsible for
the program.
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Comment: While we support and agree that experience is de-
sirable and necessary for program directors, there are instances
when a person can possess a track record of needed program
management/clinical skills but not meet two years in direct sub-
stance abuse services. Provisions for flexibility need to be in-
corporated into this rule to allow providers to manage their own
programs. Two years should be a benchmark not a requirement.
We recommend wording that allows an exception when the can-
didate’s background and experience clearly demonstrate strong
ability to perform the job functions.

Response: The commission believes that two years of related
experience is a minimal standard for a person who has clinical
responsibility for program design and implementation. Excep-
tions may be addressed by requesting a waiver.

Comment: The proposed rule requires providers to obtain the
results of a statewide criminal background check on all staff and
to use criteria listed in the Texas Occupations Code 53.022 and
53.023 to evaluate criminal history reports and make related em-
ployment decisions. The time and cost (I believe the cost is
$17.00 per check plus duplication) and time involved in getting
checks has been and remains a concern regarding this rule. Al-
though in and of itself not an exorbitant fee, when added together
with the many administrative costs of implementing the new rules
it does become an issue. We agree safety is a foremost concern
and that background checks for staff working with children and
youth is necessary as is counseling staff, but all staff seems over
burdensome. The rule clearly states the program shall develop
and implement written procedures for reviewing the background
and suitability of any employee with access to the program’s
clients, participants or funds. This rule requires that processes
be in place to protect clients and TCADA funds, and along with
a program’s required liability insurance, should provide needed
assurances without requiring background checks on all employ-
ees. We recommend keeping the previous wording related to
children and youth or expanding to include counseling staff, but
removing the proposed language for all staff.

Response: The commission recognizes that criminal back-
ground checks add to the provider’s administrative cost.
However, the commission disagrees that the general language
provides sufficient protection and that the requirement should
apply only to counseling staff. The commission has a responsi-
bility to protect the health and safety of service recipients and to
see that state funds are managed responsibly. Because many
crimes are committed by repeat offenders, we believe it is a
basic precaution to obtain a criminal background check for all
staff with access to service recipients and/or funds.

Comment: I was unable to locate the Texas Occupations Code
over the Internet to check the criteria are that providers will use
to evaluate. Without knowing what the criteria are, a general
caution is that in the substance abuse field many people in re-
covery are hired who may likely have a criminal background. We
hope TCADA has reviewed the criteria and considered this care-
fully when they elected to adopt these guidelines. Finally, I hope
TCADA will make a copy of this available to providers.

Response: The Texas Occupations Code is not yet available
on the Internet. The referenced criteria are currently used by
the commission in reviewing the criminal histories of licensed
counselors and applicants for licensure. They provide a frame-
work for evaluating the history but do not impose rigid mandates.
Providers will be given a copy of the guidelines.

Comment: The new rules require prospective employees to pass
a pre-employment drug test that meets criteria established by the
commission. Drug and alcohol prevention and treatment pro-
grams take drug and alcohol use among their employees very
seriously. They recognize signs quickly and take action with re-
gard to possible use. Many do test not only at pre-employment
but intermittently. We believe pre-employment drug tests should
be the choice of a provider organization.

Response: The commission recognizes that many providers
have adequate procedures but does not agree that leaving this
to the discretion of individual providers is sufficient. It is the
commission’s intention to contract only with providers who can
support that they maintain a drug-free workplace, and requiring
employees to pass a drug screen is an essential element of a
drug-free workplace.

Comment: The specific criteria for the required employee drug
test should be clearly defined in the rule. Providers should have
the opportunity to comment on the criteria when it is develop by
TCADA staff.

Response: The commission disagrees that the specific param-
eters of the drug screen must be included in the text of the rule.
Providers are welcome to comment on the criteria when they are
published.

Comment: I do not like the addition of the required criminal back-
ground checks or drug screens. We seem to be getting more and
more intrusive in the lives of our employees and prospective em-
ployees. Neither one of these checks, criminal background or
drug, will prevent someone from doing drugs or stealing funds
after they have become employees and its adds more costs to
program services. These are unfunded mandates.

Response: The commission agrees that these measures cannot
guarantee that an employee will not steal funds or use drugs.
They do, however, minimize the risk by identifying individuals
with a history of similar behavior. The commission believes the
added protection for clients and state funds justifies the addi-
tional cost to providers.

These amendments are adopted under the Texas Health and
Safety Code, §461.012(a)(15) which provides the Texas Com-
mission on Alcohol and Drug Abuse with the authority to adopt
rules governing the functions of the commission, including rules
that prescribe the policies and procedures followed by the com-
mission in administering any commission programs.

The code affected by the adopted rules is the Texas Health and
Safety Code, Chapter 461.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 9, 2000.

TRD-200005541
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Effective date: September 1, 2000
Proposal publication date: June 9, 2000
For further information, please call: (512) 349-6733

♦ ♦ ♦

ADOPTED RULES August 25, 2000 25 TexReg 8425



SUBCHAPTER E. PREVENTION AND
INTERVENTION
40 TAC §§144.411, 144.412, 144.414, 144.415, 144.416,
144.418, 144.446, 144.447, 144.451 - 144.453, 144.455,
144.458, 144.460, 144.462

The Texas Commission on Alcohol and Drug Abuse adopts
amendments to §§144.411, 144.412, 144.414, 144.415,
144.416, 144.446, 144.447, 144.451-144.453, 144.455,
144.458, 144.460, 144.462 and adopts new §144.418 con-
cerning Prevention and Intervention without changes to the
proposed text as published in the June 9, 2000, issue of the
Texas Register (25 TexReg 5575).

These sections contain information regarding program design
and implementation, program self-evaluation, performance mea-
sure review, participant rights, tobacco products, transportation,
environmental and social policy, intervention services, youth
prevention programs, youth intervention programs, community
coalitions, prevention resource centers, pregnant postpartum
intervention programs, HIV early intervention services, and HIV
outreach services.

These amendments and new section are adopted to change a
program name to Youth Intervention Program; to state that pro-
grams must perform self-evaluations unless the contract waives
this requirement; to delete obsolete references; to clarify actions
the commission may take after receiving a corrective action plan,
which now include imposing contract restrictions or sanctions or
terminating the contract; to require that providers maintain doc-
umentation that participants receiving individualized services in
an intervention program have received required information and
agreed to participate in the program; to clarify requirements re-
garding tobacco products and related prohibitions; to add re-
quirements regarding transportation of participants; to specify
the elements required for documentation of minors and tobacco
presentations; to update the requirements for the intervention
assessment; to add documentation requirements for interven-
tion services; to expand requirements for Youth Intervention Pro-
grams; to stipulate that community coalitions are to implement
community-based processes and environmental and social pol-
icy strategies; to change the reporting requirement for preven-
tion resource centers from a monthly report to a quarterly re-
port; to enhance the services and outreach efforts of pregnant
postpartum intervention programs; to clarify the responsibility of
both HIV early intervention services and HIV outreach services
to provide interim services; to clarify that these two programs are
to link with Texas Department of Health sponsored community
or regional planning groups; to stipulate that both of these types
of programs are to market their services; to identify the target
population for HIV outreach services; and to make grammatical
changes to improve readability and understanding.

Comments on these sections were received from the Association
of Substance Abuse Programs and individuals.

The following comment was received regarding §144.414
Performance Measure Review: Does the elimination of the
statement-a revision of the performance goals and/or interim
goals, with appropriate timelines established to measure
progress-imply that there will no longer be an action available
to TCADA and providers to negotiate new performance goals?
Or, is that assumed to be an option within the corrective
action plan? There are situations where revising performance
measures/goals is reasonable, indicated and warranted. We

recommend that the option to negotiate revised performance
goals be continued and should be stated in rule.

Response: The commission expects providers to establish real-
istic goals and will hold providers accountable for performance
in relation to those goals. Occasionally, circumstances beyond
the provider’s control do justify revised measures, and such re-
visions can be part of a corrective action plan. The commission
does not agree that this option should be explicitly stated in the
rule.

The following comment was received regarding §144.447 Inter-
vention Services: The provider is required to collect information
about family history of ATOD use. For school-based programs,
there is a problem in some school districts with asking family
members these types of questions. A parent survey was sent
out in one school district that caused a major controversy and
the school district now will not permit these questions. We rec-
ommend excluding this item, at least for school-based interven-
tion programs.

Response: This section does not apply to school-based univer-
sal or selected programs that typically involve large groups of
adolescents. It applies only to indicated programs when they
provide individualized counseling for youth who are showing
early warning signs of substance use or abuse and/or exhibiting
other high risk problem behaviors. When an adolescent enters
intervention counseling services, a thorough assessment is nec-
essary to identify his or her needs and develop an appropriate
service plan. The family history of substance use and abuse is
a critical element of such an assessment. The rules specify that
the assessment shall be conducted in a culturally appropriate
face-to-face session. Whenever possible, parents and other
family members participate in the assessment interview and
subsequent services and can provide the information directly.
When it is not possible to engage parents, providers can request
such information from the adolescent. It is neither necessary
nor appropriate to gather this data through a survey. If the
school has policies that prohibit this information from being
discussed within the context of a private counseling session,
the program can request a waiver.

These amendments and new section are adopted under the
Texas Health and Safety Code, §461.012(a)(15) which provides
the Texas Commission on Alcohol and Drug Abuse with the
authority to adopt rules governing the functions of the commis-
sion, including rules that prescribe the policies and procedures
followed by the commission in administering any commission
programs.

The code affected by the adopted rules is the Texas Health and
Safety Code, Chapter 461.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 9, 2000.

TRD-200005543
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Effective date: September 1, 2000
Proposal publication date: June 9, 2000
For further information, please call: (512) 349-6733

♦ ♦ ♦
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40 TAC §144.417

The Texas Commission on Alcohol and Drug Abuse adopts
amendments to § 144.417 concerning Prevention and Interven-
tion without changes to the proposed text as published in the
June 9, 2000, issue of the Texas Register (25 TexReg 5579).

This section contains information staff training.

These amendments are adopted to increase the basic training
required for direct service prevention and intervention staff from
eight to 16 hours; to add one required topic; and to make other
changes to improve readability and understanding.

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted under the Texas Health and
Safety Code, §461.012(a)(15) which provides the Texas Com-
mission on Alcohol and Drug Abuse with the authority to adopt
rules governing the functions of the commission, including
rules that prescribe the policies and procedures followed by the
commission in administering any commission programs.

The code affected by the adopted rule is the Texas Health and
Safety Code, Chapter 461.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 9, 2000.

TRD-200005544
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Effective date: September 1, 2000
Proposal publication date: June 9, 2000
For further information, please call: (512) 349-6733

♦ ♦ ♦
40 TAC §§144.448, 144.456, 144.457, 144.459

The Texas Commission on Alcohol and Drug Abuse adopts the
repeal of §§144.448, 144.456, 144.457, and 144.459 concerning
Prevention and Intervention without changes to the proposal as
published in the June 9, 2000, issue of the Texas Register (25
TexReg 5579).

These sections contain the requirements for assessment for
treatment, core council services, pregnant postpartum preven-
tion programs, and other special prevention programs.

The repeals are adopted because some of these requirements
are deleted and others are incorporated into amended or new
sections that are concurrently proposed.

No comments were received regarding the repeal of these sec-
tions.

The repeals are adopted under the Texas Health and Safety
Code, §461.012(a)(15) which provides the Texas Commission
on Alcohol and Drug Abuse with the authority to adopt rules gov-
erning the functions of the commission, including rules that pre-
scribe the policies and procedures followed by the commission
in administering any commission programs.

The code affected by the repeals is the Texas Health and Safety
Code, Chapter 461.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 9, 2000.

TRD-200005546
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Effective date: September 1, 2000
Proposal publication date: June 9, 2000
For further information, please call: (512) 349-6733

♦ ♦ ♦
40 TAC §144.456

The Texas Commission on Alcohol and Drug Abuse adopts new
§144.456. concerning Prevention and Intervention with changes
to the proposed text as published in the June 9, 2000, issue of
the Texas Register (25 TexReg 5580).

This section contains information regarding outreach, screening,
assessment, and referral services.

This new section is adopted to establish requirements for out-
reach, screening, assessment and referral services (OSARs),
which were previously referred to as core council services; to
require that crisis intervention services be handled by a Qual-
ified Credentialed Counselor or counselor intern; and to per-
mit OSARs to provide brief intervention counseling to motivate
and prepare an individual for treatment or self-directed change.
The change that was made to the proposed text was to delete a
phrase that was inadvertently inserted in paragraph (m).

The following comments on this section were received from the
Association of Substance Abuse Programs and individuals.

Comment: The proposed rule allows funded OSAR providers to
provide treatment services as well as assessment services. We
support the rule revision because it increases the flexibility in
rural or underserved areas to provide needed services.

Comment: OSAR providers are required to do Minors and To-
bacco activities. This is a service more directly involved in Youth
Prevention than in OSAR. This is especially true now that in-
formation dissemination for OSARs is limited to increasing the
knowledge of how to access services. Furthermore, OSAR staff
are already performing multiple functions and do not have suffi-
cient time for the Minors and Tobacco activities.

Response: The commission disagrees that the Minors and To-
bacco activities should be performed by Youth Prevention Pro-
grams. OSARs are the only providers who are assigned catch-
ment areas that ensure coverage for the entire state. Although
the subject matter is different, the activity is not incompatible with
other OSAR functions. The Minors and Tobacco activities are an
information dissemination function which is one of the OSAR’s
required services. Providers are expected to budget sufficient
staff to provide all required services.

Comment: OSAR Counselors are doing screenings, assess-
ments, and referrals for clients. These are very important but
very time consuming functions. It is very difficult for a counselor
to stop in midstream to go out of the office in order to carry out
the required Outreach component of the OSAR function (and the
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Minors and Tobacco function). Also, when outreach is being con-
ducted more clients are accessing the needed service thus cre-
ating more business. Increased funding is needed in order for
the OSARs to carry out all of their functions.

Response: The commission believes that outreach is a criti-
cal function, particularly because priority populations are less
likely to access services on their own. Outreach encompasses
a variety activities, and many of them do not require face-to-
face contact. OSARs are not expected to implement outreach
models that rely primarily on street outreach and other intensive
casefinding activities. Instead, OSAR providers should design a
multi-faceted outreach plan that uses resources as efficiently as
possible. Such a plan usually focuses on gatekeepers who al-
ready interact with members of the commission’s priority popula-
tion. The commission acknowledges that limited time is always a
factor. Assessment, usually the most time-consuming activity, is
not required for every person who accesses OSAR services and
should only be conducted when necessary. Moreover, OSARs
are expected to work with local treatment providers to eliminate
duplicative assessments. Because treatment providers need to
conduct an in-depth assessment in order to develop a treatment
plan, it is possible that some of the assessments currently con-
ducted by your organization could be eliminated by expanding
the screening process to elicit information needed to make a re-
ferral to an appropriate treatment provider.

Comment: Under the new requirements, how much flexibility will
we have within our network regarding the assessment require-
ments?

Response: The rules provide the fundamental framework for all
commission-funded services, including those provided through
networks. The commission’s contract with the network manage-
ment organization may include further provisions specific to the
network. The specific division of responsibilities within a network
is determined through negotiation between the management or-
ganization and its subcontractors.

Comment: Wouldn’t it be a conflict of interest to allow OSARs to
make referrals to themselves-which is what will happen if OSARs
are also treatment providers?

Response: Many OSARs have been treatment providers for
many years with no apparent problems with conflict of interest.
In rural areas, OSARs may be the only accessible treatment
provider or the only provider offering the level of services needed
by an applicant. Prohibiting self-referral would severely limit
access to services. Furthermore, current treatment capacity
meets less than 20% of the need. With effective outreach, the
capacity of all providers should be fully utilized.

Comment: Programs are required to establish an avenue for a
person in crisis to speak with a trained counselor within one hour
of the initial call. "Trained counselor" should be clearly defined.
Can a person who has received training in crisis intervention pro-
vide this service or must it be a QCC? It is also important to note
that there is a financial aspect to implementing this rule, as over-
time pay may be required of staff responding to crisis calls after
normal business hours.

Response: As defined in the rules, a counselor is a QCC, a
counselor intern working under direct supervision, or a gradu-
ate. Under this rule, the counselor must be trained in crisis in-
tervention. The requirement for after-hours coverage is not new.
The change is that coverage must be provided by a trained coun-
selor. This is necessary because crisis calls sometimes involve

severely disturbed individuals. The commission considered the
financial impact of this rule when it was proposed.

Comment: The OSAR in our area cannot possibly do all of the
things outlined in (a) unless TCADA provides additional fund-
ing to hire more staff. At present, they are inundated with client
screenings. We operate in a managed care network. I recom-
mend that OSARs conduct the client assessments, crisis inter-
vention and other related duties for the network and the Councils
on Alcohol and Drug Abuse be given back the responsibility for
(and funding associated with) information dissemination, com-
munity based process and other community information and ed-
ucation duties.

Response: The commission expects applicants who are com-
peting for funds to budget sufficient staff to provide all required
services. The Councils on Alcohol and Drug Abuse are no longer
associated with specific programs. Like other community-based
organizations, they request funding for a variety of services. Tra-
ditionally, these providers have competed for SIC contracts to
provide screening, referral, and related services. In FY 2001,
SIC contracts are being converted to OSARs. The services re-
quired in these contracts have not changed, except that all OS-
ARs are expected to offer treatment assessments (in FY 2000 it
was optional for an SIC to have the capacity to conduct assess-
ments). The OSAR provides an integrated package of services
that provides essential infrastructure. The commission does not
agree that it would be equally effective to divide these activities
among different providers. Within a network, the configuration of
services and the level of subcontractor funding are determined
by negotiations between the managed care organization and the
subcontractors.

This new section is adopted under the Texas Health and Safety
Code, §461.012(a)(15) which provides the Texas Commission
on Alcohol and Drug Abuse with the authority to adopt rules gov-
erning the functions of the commission, including rules that pre-
scribe the policies and procedures followed by the commission
in administering any commission programs.

The code affected by the adopted rule is the Texas Health and
Safety Code, Chapter 461.

§144.456. Outreach, Screening, Assessment, and Referral Services

(a) Outreach, Screening, Assessment, and Referral (OSAR)
service providers are community-based organizations that provide al-
cohol, tobacco and other drug prevention and intervention services to
the community at large in their identified catchment area. OSAR ser-
vice providers conduct a variety of services aimed to reduce use and
abuse of ATOD in the targeted community.

(b) OSAR services programs shall offer universal, selective
and indicated strategies to individuals, families, and communities
within the service area defined in the contract.

(c) Information dissemination shall be provided for the pur-
poses of education and awareness in the community. Information dis-
semination shall be focused on increasing access to services for the
community, including the commission’s priority populations described
in §144.522 of this title (relating to Priority Populations).

(d) Problem identification and referral shall be provided for
the purpose of the identification of appropriate service needs through
screening, referral, placement and follow-up.

(e) Crisis intervention services shall be provided for the pur-
pose of responding to individuals and/or families in need of immediate
services.
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(1) Crisis intervention may be a single contact or a short
series of contacts.

(2) The program shall develop written policies and proce-
dures for crisis intervention services during and after normal business
hours.

(3) Crisis intervention must be provided by a QCC or a
counselor intern working under direct supervision.

(4) The program shall establish an avenue for a person in
crisis to speak with a trained counselor within one hour of the initial
call received during and after normal business hours.

(5) The program shall provide training annually on crisis
telephone call policies and procedures for all employees who answer
(or may answer) the telephone during or after normal business hours.
Training must include crisis intervention techniques and available com-
munity resources.

(f) The program shall provide treatment assessments and
placements.

(1) All assessments shall be conducted in a confidential,
face-to-face interview.

(2) All assessments shall be conducted by qualified creden-
tialed counselors (QCCs) or counselor interns working under direct su-
pervision.

(3) The program shall use an assessment tool that is ap-
proved by the commission and appropriate for the target population.

(4) If an individual meets the DSM-IV criteria for sub-
stance abuse or dependence, the program shall refer the individual
for appropriate treatment services. With written consent, the program
shall forward a copy of the assessment to the treatment provider.

(5) The OSAR shall maintain written agreements with re-
ferral sources/treatment providers to identify assessment roles in order
to minimize duplicate efforts in conducting treatment assessments.

(6) Documentation shall include:

(A) date of assessment;

(B) zipcode of the individual assessed;

(C) demographics of the individual assessed

(D) the written assessment, including a diagnostic im-
pression based on DSM-IV criteria;

(E) referrals and placements made; and

(F) any follow-up contacts.

(g) The program may provide brief motivational counseling to
motivate and prepare an individual for treatment or self-directed change
in behavior if treatment is not indicated.

(h) Minors and tobacco activities shall be provided for the pur-
pose of reducing minors’ access to tobacco products throughout the
catchment area served. The OSAR shall submit a quarterly narrative
report on minors and tobacco activities, including:

(1) tobacco retailer education;

(2) tobacco information and education;

(3) media awareness; and

(4) tobacco coalition and community involvement.

(i) Community-based process shall be provided for the pur-
pose of enhancing the ability of the community to more effectively pro-
vide substance abuse services.

(j) The program shall maintain a resource manual or file that
contains current information about local referral resources, including
location and contact information, services offered, and eligibility crite-
ria. At a minimum, the resource manual or file shall include informa-
tion about all prevention, intervention, and treatment programs in the
OSAR’s catchment area.

(k) The program shall develop and implement written proce-
dures to identify and provide appropriate referrals for individuals ex-
hibiting conditions or behavior that may suggest unmet mental health
needs. The program shall also provide annual training on mental health
issues to all staff members who interact with service recipients.

(l) OSAR programs shall work with other organizations in the
area to coordinate substance abuse and other services for the individual
and/or family.

(m) OSAR providers may operate separate prevention, inter-
vention, and/or treatment programs to meet the needs of the commu-
nity. These services may not, however, be provided with resources al-
located to the OSAR function.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 9, 2000.

TRD-200005545
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Effective date: September 1, 2000
Proposal publication date: June 9, 2000
For further information, please call: (512) 349-6733

♦ ♦ ♦
SUBCHAPTER F. TREATMENT
40 TAC §§144.511, 144.521 - 144.523, 144.525, 144.526,
144.532, 144.541, 144.543, 144.545, 144.551, 144.553

The Texas Commission on Alcohol and Drug Abuse adopts
amendments to §§144.511, 144.522, 144.523, 144.526,
144.532, 144.541, 144.543, 144.545, 144.551 and adopts new
§§144.521, 144.525, and 144.553 concerning Treatment. Sec-
tions 144.511, 144.525, 144.526, 144.532, 144.545, 144.551
and 144.553 are adopted with changes to the proposed text as
published in the June 9, 2000, issue of the Texas Register (25
TexReg 5581). Sections 144.521-144.523, 144.541, 144.543
are adopted without changes to the proposed text and will not
be republished.

These sections contain information regarding program plan and
implementation, client eligibility, priority populations, waiting list
and interim services, admission determination and placement,
length of stay guidelines, core program requirements, special-
ized treatment services for females, pharmacotherapy services,
family services, performance measure review, and client record
documentation.

These amendments and new sections are adopted to more fully
describe the requirements for a written program plan; to require
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programs to develop admission criteria that addresses their spe-
cific target population; to require a quality improvement system
for all treatment programs and to specify the requirements for this
system; to revise the rules regarding client eligibility to require
the use of financial eligibility criteria and procedures developed
by the commission; to delete former Supplemental Security In-
come recipients previously disabled from substance abuse as a
priority population; to stipulate that providers are to accept appli-
cants from the whole state when space is available; to combine
requirements for capacity management and interim services into
one section; to prohibit providers from holding empty beds or
slots for anticipated clients for more than 48 hours; to implement
the Texas Department of Insurance admission criteria to place
clients in the most appropriate level of care available; to describe
the utilization review process that must be used with the length of
stay guidelines; to clarify that pregnant women and women with
dependent children may remain in residential treatment for three
months; to require that programs offering specialized treatment
services for females have documented, regular contact with cer-
tain programs and organizations that serve the target population;
to prohibit these programs from admitting females who are not in
their priority population unless they can document that all com-
munity outreach contacts have been contacted and no potential
priority clients can be identified for admission; to require that
pharmacotherapy programs develop and implement a plan to
achieve accreditation as required by federal regulations; to stip-
ulate that the consent of the adult client is required before family
services are provided; to delete family case management from
the list of reimbursable family services; to revise the steps the
commission may take after receiving a program’s corrective ac-
tion plan to include imposing contract restrictions or sanctions or
terminating the contract; to outline requirements for client record
documentation; and to make grammatical changes to improve
readability and understanding.

Comments on these sections were received from the Association
of Substance Abuse Programs and individuals.

One comment was received regarding §144.511 Program Plan
and Implementation: We support continuous quality improve-
ment programs and many of our members operate a system sim-
ilar to the one outlined in this rule. We believe a system should
be in place, but are concerned about specificity of program de-
sign and content outlined in the rule(s) related to this function.
We believe the direction to establish a quality improvement pro-
gram can be accomplished in j (1) by adding review of TCADA
performance measures. The rest of the subject specific rules--
j(2), (k) (1-6) can be removed. This will allow for more flexibility
and still provide a provision for quality improvement programs.
If need be, documentation guidelines can be included in a rule
handbook.

Response: The rule has been revised as suggested.

The following are comments received regarding §144.521 Client
Eligibility.

Comment: The rule requires programs to use financial eligibility
criteria, forms and assessment procedures established by the
commission. To date, there does not seem to be any clear and
specific TCADA criteria, forms and assessment procedures es-
tablished. We recommend these be developed, with provider
input, and distributed prior to the rule being placed into effect.

Response: Providers will receive this information with their FY
2001 contracts. The commission will also provide training on
how to implement these instruments. The short timeframe did

not allow for a period of provider comment prior to implemen-
tation, but the commission will consider all suggestions for revi-
sions.

Comment: Sliding fee scales should be the purview of the
provider. Can this not be an area of local option? One board
may have the funds to not wish to charge in excess of TCADA’s
payment rate while others may know that the patient will never
pay the required match and either choose to waive it entirely
or reject the client because the amount owed would work a
detriment on the provider’s finances. If there is to be a provision
for a sliding fee scale, it is important that the provider set it in
keeping with their local needs and area financial restraints.

Response: The commission does not agree that the sliding fee
scale should be a local option. Financial eligibility is one of
the most basic and most important standards relating to pub-
licly funded services. The commission is obligated to establish
standards that direct public funds to people who do not have
the means to pay for services. The commission recognizes that
some people above the income threshold for free services can
afford to pay a portion but not the full cost of treatment. Without
a sliding fee scale, these clients would not have access to ser-
vices. The rules require providers to make a reasonable effort to
collect client fees, but does not expect that 100% of those fees
will be collected. Providers do, however, have the option not to
charge client fees and not to bill TCADA.

Comments received regarding §144.522. Priority Populations
follow.

Comment: I object to the priority populations. All of us are here
to serve those who abuse alcohol and other drugs. Can’t we just
serve those who need services?

Response: These priority populations are established in the
federal Substance Abuse Prevention and Treatment block grant
and/or state law.

Comment: I think local funding sources will object when they
learn we are required to serve applicants from every region in
the state when we do not have sufficient treatment capabilities
to serve "our own". I realize that we can give preference to local
applicants but will you change this in the future?

Response: These rules apply only to commission-funded ser-
vices. Although local funding sources may contribute match,
most of the cost is borne by the state. The proposed rule re-
quires providers to accept clients from other regions only when
capacity is available. An applicant from any part of the state who
is part of the commission’s priority populations must be given
preference over a non-priority applicant. The commission has
no plans to change its policy on allowing providers to give pref-
erence to local applicants of equal or greater priority status than
applicants from other parts of the state.

The following are comments received regarding §144.523. Wait-
ing List and Interim Services.

Comment: The rule states that when a program does not have
the capacity to admit an injecting drug user or pregnant female,
the program shall place the individual in another treatment fa-
cility or provide reasonable access to interim services. We have
always complied with a best effort approach to finding help for ap-
plicants for service. But no provider has the ability or resources
to arrange for services at some other facility. How shall any
provider "place" the individual in another treatment facility. "Re-
fer" would be a more appropriate word.
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Response: The commission recognizes that a treatment
provider cannot ensure that the client will be admitted when
a referral is made. In this case, however, if the client is not
admitted, interim services must be provided. The term "place"
is used to communicate that the provider’s responsibility for
providing interim services is not absolved by making a referral
that does not result in admission.

Comment: There are far too many interim services to arrange in
a rural service area. It would be very difficult in an urban area.
For us, it is impossible.

Response: Interim services are required by the federal Sub-
stance Abuse Prevention and Treatment block grant. The com-
mission does not have the discretion to waive the requirement.
Most of the required interim services (counseling and education
about HIV and TB and referrals for HIV and TB treatment) can
be obtained through the local health department. The additional
services required for pregnant women (counseling on the effects
of alcohol and drugs on the fetus and referrals for prenatal care)
are generally available through local health clinics.

Comments received regarding §144.525 Admission Determina-
tion and Placement follow.

Comment: Under the new rules, providers implement TDI ad-
mission criteria to determine the appropriate level of service. To
comply providers need access to training on administering the
criteria and guidelines for documenting administration of TDI ad-
mission criteria in a fashion acceptable to TCADA. Rather than
immediate implementation of this rule on September 1, we sug-
gest it go into effect following receipt of appropriate TCADA train-
ing.

Response: The commission disagrees that training should be a
prerequisite to implementation of the rule. Training will be pro-
vided, but the rule and the admission criteria are sufficiently de-
tailed to permit immediate implementation.

Comment: The rules state that if an appropriate provider is not
accessible to the client, the provider shall arrange for treatment
in a program with the most appropriate level of care accessi-
ble to the client. If a provider does not offer a program or if a
provider is not accessible to the client, a reasonable effort at re-
ferral should suffice. The wording in "shall arrange for" suggests
a case management function that the treatment provider is not
funded to provide.

Response: The rule has been revised to clarify the intent.

Comment: The word applicant should be used and not used in-
terchangeably with client. A distinction needs to be made be-
tween someone who has not been accepted because they do
not meet TDI criteria for the program, and client who is currently
being served but no longer meets criteria.

Response: The commission agrees with the comment and has
revised the rule accordingly.

Comment: While we are already involved in a strong QCC pro-
gram here we object to the rules providing such a strong en-
croachment into local management prerogatives with all the de-
tail that is provided here. Make it shorter and more permissive.

Response: It is not clear which section the commenter is refer-
encing, but the commission assumes it is the language in para-
graph (b). The TDI criteria are designed for a delivery system
where clients have access to all levels of service. However, pub-
lic funds are insufficient to provide all levels of service throughout
the state. This detail is provided so that providers know how to

apply the placement criteria when a full continuum of services is
not available.

Comment: This is very confusing. We are going to utilize the
DSM-IV diagnostic criteria then we are going to further evaluate
the admission according to TDI admission criteria to determine
appropriate level of care? Then, to assess HIV, we are going to
use NIDA’s reference. You are making this more difficult than it
has to be.

Response: The commission disagrees that these requirements
are unnecessarily complex. To ensure appropriate use of avail-
able treatment dollars, the commission must establish standards
to ensure that clients admitted to commission-funded programs
need treatment and that they receive the most appropriate treat-
ment available. Furthermore, the federal Substance Abuse Pre-
vention and Treatment block grant requires the commission to
improve the process for referring individuals to treatment facilities
that can provide the treatment modality that is most appropriate
for their individual needs. Structured criteria provide a consistent
and reliable way to achieve those goals. The DSM-IV is the sin-
gle national standard used to establish chemical abuse and de-
pendency, and the TDI admission criteria are the state’s uniform
standard for chemical dependency treatment placement. HIV is
a major health problem in this country, and substance abusers
are at high risk. The block grant places great emphasis on HIV is-
sues, and the commission believes that HIV screening and refer-
ral is a critical need for this population. The NIDA criteria provide
a scientifically sound method for substance abuse professionals
to assess an individual’s HIV risk.

Comments received regarding §144.526 Length of Stay Guide-
lines follow.

Comment: The length of stay for women with children Level II
Residential Treatment was substantially reduced in FY 00. While
we continue to meet all contract performance measures, com-
parison of FY 99 and FY 00 data shows there has been a 17%
decrease in the number of women abstinent at the time of fol-
low-up. It is our experience that all the issues involved in treat-
ing women and their children and preparing them for indepen-
dent living cannot be addressed adequately within this shortened
length of stay.

Response: In the proposed rule, TCADA interpreted the TDI
length of stay guidelines to address the special needs of this pop-
ulation by adjusting the guideline for residential treatment from
35 days (applicable to other adults) to three months. The intent
was to permit three months in a Level II Residential program, and
the rule will be clarified to reflect that. An individual client may
stay in residential treatment longer than three months if clinical
justification is documented in the client record. The guidelines
allow an additional 70 days in a Level III Residential program.
Providers should also consider whether other levels of care might
be sufficient to meet the woman’s needs for a portion of her treat-
ment.

Comment: The rule states that women with children and preg-
nant women with a substance abuse or dependence diagnosis
are eligible for three months of residential treatment at a spe-
cialized female service provider. Depending at what point in her
pregnancy a female arrives in treatment as well as her progress
and life situation, a 3 month stay may not take her through deliv-
ery or allow time for her to be in a safe environment after treat-
ment to delivery. We recommend a rule be added that outlines
extended stay criteria for pregnant females up to delivery and
through initial post partum periods.

ADOPTED RULES August 25, 2000 25 TexReg 8431



Response: When the lengths of stay for Level II and Level III
are combined, a pregnant woman could stay in residential treat-
ment for more than six months without exceeding the guidelines.
Furthermore, the rules already allow extended lengths of stay if
clear clinical justification is documented in the client record.

The following are comments received regarding §144.532 Core
Program Requirements.

Comment: The rules require programs to implement a written
plan of operation explaining outreach efforts, including specific
strategies to reach members of the priority populations. There
is no funding for treatment centers to provide outreach services
to find priority population clients. They are funded to provide
treatment services for TCADA’s priority and eligible populations.
Outreach strategies and activities are often full programs in and
of themselves. Unless these outreach "efforts" are meant to be
simple and focused on maximizing bed capacity, we believe this
rule should removed. And, if this rule is being implemented in an
effort to ensure beds are fully utilized, then the phrase that was
deleted-the commission may waive this requirement if the pro-
gram demonstrates high capacity utilization and adequate en-
gagement of the priority population-- should remain.

Response: The outreach efforts are meant to be simple and fo-
cused on maximizing utilization by the priority populations. The
commission accepts the comment and has revised the rule as
requested.

Comment: Levels II, III, and IV treatment programs funded by
the commission shall provide family education and counseling
related to the client’s substance abuse. If you aren’t funding this
why do you now require it?

Response: Research clearly indicates that family involvement
is a critical factor in achieving positive treatment outcomes. The
commission believes that these services must be an integral part
of every treatment program. The costs associated with these
services should be included when calculating the cost of a unit
of treatment.

One comment was received regarding §144.551 Performance
Measure Review: Does the elimination of the statement-a revi-
sion of the performance goals and/or interim goals, with appro-
priate timelines established to measure progress-imply that there
will no longer be an action available to TCADA and providers to
negotiate new performance goals? Or, is that assumed to be
an option within the corrective action plan. There are situations
where revising performance measures/goals is reasonable, in-
dicated and warranted. We recommend that the option to ne-
gotiate revised performance goals be continued and should be
stated in rule.

Response: The commission expects providers to establish real-
istic goals and will hold providers accountable for performance
in relation to those goals. Occasionally, circumstances beyond
the provider’s control do justify revised measures, and such re-
visions can be part of a corrective action plan. The commis-
sion does not agree that this option should be explicitly stated in
the rule. A comment was received regarding §144.553. Client
Record Documentation: Sections (b) and (c) seem to be contra-
dictory. Are you requesting each session attended by the client to
be documented or do you want one weekly progress note which
addresses all sessions? If counselors try to remember what
went on in each session during a once weekly progress note,
that might pose some auditing problems. I believe you should
state either one weekly progress note or progress note written
after each session.

Response: The commission concurs and has revised the rule to
require a brief note for each session and a summary note each
week addressing the client’s progress toward treatment goals.

These amendments and new sections are adopted under the
Texas Health and Safety Code, §461.012(a)(15) which provides
the Texas Commission on Alcohol and Drug Abuse with the au-
thority to adopt rules governing the functions of the commission,
including rules that prescribe the policies and procedures fol-
lowed by the commission in administering any commission pro-
grams.

The code affected by the adopted rules is the Texas Health and
Safety Code, Chapter 461.

§144.511. Program Plan and Implementation.
(a) The program shall develop a written plan to guide the de-

livery of services for the contract period. The plan must be approved
through the application process and any changes to the plan must be
approved through a contract amendment.

(b) The program shall revise the plan each year on the basis
of needs data and results of self-evaluation, and these changes must be
approved through the contract renewal or amendment process.

(c) The written plan shall include a description of the program
design, target population, goals and objectives, admission criteria, and
services and activities.

(d) The program design must be based on a logical, concep-
tually sound framework with the intended result of reducing alcohol,
tobacco, and other drug problems. The program shall gather and use
reliable evidence of effectiveness from comparable programs to select
and guide the program design. The program shall use results that come
from sound studies to assess potential effectiveness of the program de-
sign related to the needs of the target population.

(e) The program shall identify and describe the target popula-
tion, including specific information about:

(1) age, gender, and ethnicity;

(2) patterns of substance use;

(3) social and cultural characteristics;

(4) knowledge, beliefs, values, and attitudes; and

(5) needs.

(f) The program shall identify long-range goals which:

(1) address identified needs and/or problems; and

(2) clearly describe behavioral and/or societal changes to
be achieved.

(g) The program shall establish objectives for each contract
period that are linked to the long range goals. Objectives must:

(1) be realistic, outcome-oriented, measurable, and time-
specific; and

(2) address effectiveness, efficiency, and client satisfac-
tion; and

(3) include performance measures required in the contract.

(h) The program shall develop admission criteria that identify
members of the target population and ensure that the needs of persons
admitted are appropriate to the program’s design and services.

(i) The written plan shall include key services and activities
used to achieve program goals and objectives. Each service and activity
must:
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(1) relate directly to the goals and objectives;

(2) address identified needs; and

(3) be appropriate for the target population. The program
design, content, communications, and materials shall be:

(A) available in the primary language of the target pop-
ulation; and

(B) appropriate to the literacy level, gender, race, eth-
nicity, sexual orientation, age, and developmental level of the target
population.

(j) The program shall develop and implement a quality im-
provement system that uses data to monitor and evaluate program im-
plementation and performance. This system shall include a quality im-
provement team that meets on a regular basis (at least quarterly) to re-
view commission performance measures and other relevant program
data, identify issues, and implement appropriate action to improve ser-
vice delivery.

(k) The program shall maintain documentation of its quality
improvement activities, including minutes of each quality improvement
meeting.

(l) The program shall conduct and document an annual self
assessment of program implementation and performance that covers
all components of the written program plan.

(m) The program shall use information gained from the annual
self assessment and other quality improvement activities to make ap-
propriate changes to the program plan and the staff training plan. Any
change requiring commission approval must be made through the con-
tract renewal or amendment process.

§144.525. Admission Determination and Placement.
(a) All admissions must be authorized or denied by a QCC.

(1) For every applicant admitted to treatment, the client
record must include documentation signed by a QCC that the individual
met all applicable admission criteria, including the DSM-IV diagnostic
criteria.

(2) When an applicant is denied admission, the program
shall maintain documentation signed by a QCC which explains why
the admission was denied.

(b) The admission determination shall include an evaluation
based on Texas Department of Insurance (TDI) admission criteria (as
interpreted in subsection (c) of this section) to determine the appro-
priate level of service. The provider shall match individual applicant
needs with appropriate treatment intensity and setting.

(1) If the provider does not offer a program appropriate for
the applicant as determined by the TDI criteria, the provider shall refer
the applicant to a provider that does offer the needed service.

(2) If an appropriate provider is not accessible to the ap-
plicant, the provider shall arrange for treatment (through admission or
referral) in a program with the most appropriate level of care accessible
to the applicant.

(3) If the applicant is placed on a waiting list, the provider
may admit the client to a less intensive program on an interim basis.

(4) The client record shall contain documentation demon-
strating that the client met the TDI admission criteria or justifying the
reason for admission if the criteria were not met.

(c) The commission has interpreted the TDI admission criteria
to apply them to the commission’s priority populations. Any revisions
adopted by the Texas Department of Insurance supercede the admission

criteria listed in this section. For pregnant women and/or women with
children under their care, a DSM-IV diagnosis of Substance Depen-
dence or Substance Abuse shall suffice for admission to a residential
treatment program.

(d) As part of the assessment, the program shall assess each ap-
plicant’s risk for HIV infection, tuberculosis, and other sexually trans-
mitted diseases. Risk assessments shall follow guidelines as set by the
National Institute on Drug Abuse’s "Preventing HIV Among Substance
Abusers: Risk Assessment/Risk Reduction."

(e) The program’s admission criteria shall not exclude mem-
bers of the commission’s priority populations defined in §144.522 of
this title (relating to Priority Populations).

(f) The program’s admission criteria shall not automatically
exclude individuals based on:

(1) physical or mental health history;

(2) current physical or mental health diagnoses or services;

(3) past or present prescription medications;

(4) assumptions of ability to benefit from treatment without
documented current behavioral evidence;

(5) drugs being abused;

(6) ability to read and write; or

(7) pregnancy.

(g) The program shall not automatically deny admission to a
previous client based on prior treatment. If the applicant has been ad-
mitted to the facility three or more times in the past 12 months, the
provider may consider this information (including circumstances of
prior discharges) in determining whether to admit the applicant. The
program shall not deny admission based on prior treatment if the appli-
cant has only one or two prior admissions or if the applicant is in need
of detoxification.

(h) The program shall not automatically deny admission based
on a perceived threat of harm to self or others. The program shall have a
policy and procedures for assessment of potential harm to self or others.
If the program determines that an individual is a current risk to self or
others, the program may require an evaluation from a qualified mental
health provider prior to admission.

(i) The program shall not require a period of abstinence prior to
admission or require treatment clients to complete detoxification unless
the client meets TDI admission criteria for detoxification services.

(j) All treatment programs shall develop and implement writ-
ten procedures to identify clients exhibiting conditions or behavior that
may suggest unmet mental health needs. The program shall collaborate
with and provide referrals to available resources (including qualified
and credentialed mental health professionals) to address the client’s
mental health needs.

(k) The program shall provide appropriate referrals for all per-
sons who are denied treatment. Documentation shall include:

(1) date(s) of application and denial;

(2) identifying information;

(3) the reason the person was denied admission; and

(4) organizations to which the client was referred.

§144.526. Length of Stay Guidelines.

(a) Length of stay in treatment shall be determined by the
needs of the individual client. Whenever possible, multiple levels of
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care shall be used to provide a continuum of care for each individual
client.

(b) The commission has adopted Texas Department of Insur-
ance length of stay guidelines to provide a tool for monitoring service
utilization. Clients may remain in a specific level of treatment for a
longer or shorter period of time based on individual need.

(c) When the client is admitted, the projected length of stay
(LOS) shall be documented in the client record. The initial projected
length of stay shall not exceed Texas Department of Insurance (TDI)
Guidelines.

(d) All facilities shall implement procedures to monitor length
of stay according to TDI guidelines.

(1) The program shall conduct the first treatment plan re-
view no later than midway through the client’s projected length of stay.
The review shall include a comparison of the client’s status with the
TDI continuing stay criteria.

(2) If the client meets the continuing stay criteria, the pro-
gram shall revise the treatment plan and the estimated length of stay
(not to exceed the TDI guidelines).

(3) If the client does not meet the continuing stay criteria,
the program shall confirm that the client meets the discharge criteria.
Based on client need, the program shall transfer the client to a lower
level of care (if available) or discharge the client.

(4) The program shall conduct a treatment plan review
shortly before the estimated date of discharge (or earlier, if appropri-
ate).

(5) If the client has reached the maximum recommended
length of stay but is not ready for transfer or discharge, justification
for extending treatment shall be documented in the client record. The
client’s status shall be reviewed regularly, and the client shall be moved
to a less restrictive level of care as quickly as clinically appropriate.

(e) The commission has interpreted the Texas Department of
Insurance Guidelines to apply them to the commission’s defined levels
of service. Any revisions adopted by the Texas Department of Insur-
ance supercede the recommended lengths of stay listed in this section.

(1) Residential Level I (Detoxification): 1-14 days for
adults and adolescents.

(2) Outpatient Level I (Detoxification) 3-9 days for adults,
not applicable for adolescents.

(3) Residential Level II (Intensive Residential): 14-35 days
for adults and 14-60 days for adolescents.

(4) Outpatient Level II (Day Treatment): 14-35 days for
adults and 14-60 days for adolescents.

(5) Residential Level III (Residential): 28-70 days for
adults and 28-120 days for adolescents.

(6) Outpatient Level III (Intensive Outpatient): 30-84 days
for adults and 30-84 days for adolescents.

(7) Outpatient Level IV (Outpatient): Up to 180 days for
adults and adolescents.

(f) The commission has interpreted the TDI guidelines to ap-
ply them to the commission’s priority populations and specialized ser-
vices. Regardless of the length of stay guidelines listed in subsec-
tion (e) of this section, women with dependent children and pregnant
women with substance abuse or dependence diagnosis are eligible for
three months of Level II residential treatment at a specialized female
service provider.

§144.532. Core Program Requirements.

(a) All treatment programs shall comply with applicable
chemical dependency treatment facility licensure requirements for
the specified level of service established in Chapter 148 of this title
(relating to Facility Licensure).

(b) All programs funded by the commission shall:

(1) implement a systematic process to identify and offer
appropriate referrals for family members of clients;

(2) inform clients and involved family members of family
services offered directly and through other community resources; and

(3) document family participation and attempts to engage
family members in services.

(c) Levels II, III, and IV treatment programs funded by the
commission shall provide:

(1) family education and counseling related to the client’s
substance abuse;

(2) life skills training;

(3) case management;

(4) disease management;

(5) support group opportunities for adolescents and adults,
including older adults; and

(6) individual and/or family aftercare. Level IV treatment
can be used to satisfy this requirement if it is provided as a transitional
level of care for a client transferring from a Level I, II or III treatment
program.

(d) The program shall have written descriptions of all educa-
tional and didactic sessions, including curricula, outlines, and activi-
ties.

(e) Group size shall be limited to a number that allows effec-
tive interaction between the group and facilitator and between group
members.

(1) Group counseling sessions are limited to a maximum of
16 clients.

(2) Group education sessions, didactic sessions, and other
non-therapeutic groups are limited to a maximum of 32 clients. This
limitation does not apply to seminars, outside speakers, or other events
designed for a large audience.

(f) The program shall establish and demonstrate active use of
cooperative agreements with available substance abuse and other men-
tal health, health care, and social services to meet the needs of clients
and family members. Agreements to coordinate services must be es-
tablished in writing and renewed annually (through signature or other
documented contact), and shall include:

(1) names of the organizations entering into the agreement;

(2) services or activities each organization will provide;

(3) signatures of authorized representatives; and

(4) dates of action and expiration.

(g) The program shall develop and implement a written plan
of operation explaining outreach efforts, including specific strategies
to reach members of the priority populations listed in §144.522 of this
title (relating to Priority Populations). The commission may waive this
requirement if the program demonstrates high capacity utilization and
adequate engagement of the priority population.
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(h) The program shall document active participation in collab-
orations to support community resource development.

(i) Levels II, III, and IV residential programs shall schedule
planned, structured activities during evenings and weekends. These
hours are in addition to those required by licensure rules. The minimum
number of additional hours for Levels II, III, and IV are 10 hours for
adults and 15 hours for adolescents. The program shall maintain doc-
umentation that the activities were provided, including sign-in sheets.
Client participation does not need to be individually recorded in client
records.

(j) All counseling sessions and other activities counted toward
the required hours of service must last at least 30 minutes.

§144.545. Family Services.

(a) Providing services to the family of the primary client is re-
quired of all commission funded programs. Family centered services
are a crucial ingredient in providing comprehensive, community-based
services to children, adolescents and adults. The family service pro-
gram should not duplicate existing community prevention or interven-
tion programs that offer appropriate services. Treatment, intervention,
and prevention programs are expected to collaborate to establish a co-
ordinated array of substance abuse services for families.

(b) Family services shall be designed to identify family risk
factors associated with the client’s chemical dependency, improve the
health and functioning of the family unit and/or to assist individual
family members to support the client in achieving and maintaining a
healthy, drug-free life style. All services provided to family members
shall be age and developmentally appropriate. Family services shall
be initiated only with knowledge and consent of an adult client, and
the timing of all family services shall be clinically appropriate for the
individual client.

(c) Family services may be provided to the entire family, in-
cluding older adults, individual family members, and/or a subset of
family members.

(d) Family services must be provided by qualified staff
including LCDCs who have the documented education, training and
experience needed to perform the specific family services being
provided. Qualifications shall be based on industry standards and
applicable licensure requirements. LCDCs may provide family
education, assessment, and counseling services for issues that are
directly related to substance abuse treatment and prevention within
the family (including the development of healthy family behavior
patterns), commensurate with the individual’s training and experience.
However, clients and/or family members in need of therapy on issues
outside the LCDC’s scope of professional practice must be referred
to a qualified mental health professional such as an LMSW (Licensed
Master Social Worker), LMFT (Licensed Marriage and Family
Therapist), LPC (Licensed Professional Counselor) or LPA (Licensed
Psychological Associate).

(e) Family services must be documented in the client record.
If the client and/or family refuses family services or if the services are
clinically contraindicated, supporting documentation must be included
in the client record. When family services are provided, the record must
include the elements listed.

(1) Family psychosocial assessment. The assessment must
be conducted by a licensed and qualified professional based upon ed-
ucation and training.

(2) Family service plan. The counselor, client and family
shall develop the plan and update it as goals are accomplished or needs
change. This plan must include:

(A) abilities, strengths, preferences, problems and
needs identified from the client and family assessment;

(B) goals that are realistic, outcome-oriented, measur-
able, time limited and stated in behavioral terms that are understandable
to the client and family;

(C) specific services to be provided that enable the fam-
ily to achieve the agreed upon goals; and

(D) aftercare services to be provided upon discharge,
including necessary community supports.

(3) Progress notes. Progress notes must document the ser-
vices provided and the family’s response. The provider shall document
each service contact in a signed progress note that includes:

(A) date, nature, and duration of the contact;

(B) individuals involved;

(C) content and goals addressed;

(D) progress or lack of progress toward the goals; and

(E) other relevant information.

(4) Discharge plan. Discharge planning shall begin at the
time of the initial treatment plan and shall address ongoing family needs
and support activities. The family shall receive a copy of the discharge
plan, including:

(A) family goals or activities to sustain progress;

(B) referrals for other needed support services;

(C) aftercare services; and

(D) follow-up.

§144.551. Performance Measure Review.
(a) The treatment program will be held to specific performance

measures as stated in the contract.

(b) The commission shall review actual performance and no-
tify the program in writing if the program failed to achieve the expected
level of performance.

(c) If the program fails to achieve the expected level of perfor-
mance, the program shall respond within 30 days from the postmark
date of the commission’s written notification. The program must sub-
mit a written corrective action plan to the commission. The corrective
action plan must include the program’s method and timeframes for cor-
recting or resolving the noted deficiencies.

(d) After receiving the response, the commission shall take at
least one of the following actions.

(1) Notify the program in writing that the corrective action
plan has been approved and should be implemented as outlined.

(2) Specify additional corrective actions or conditions.

(3) Impose contract restrictions or sanctions or terminate
the contract.

§144.553. Client Record Documentation.
(a) The provider shall maintain complete documentation for

all services paid for by commission funds. Documentation shall com-
ply with licensure rules and with the standards in this section.

(b) The progress notes shall contain a record of all sessions
attended by the client. The following information shall be included for
each session:

(1) the date of the session and beginning and end times;
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(2) the topic and/or goal of the session; and

(3) the level of the client’s participation.

(c) In addition, a summary progress note shall be written at
least weekly. The weekly progress note shall include a summary of
observations made over the course of the week, including specific in-
formation about the client’s progress toward or away from each treat-
ment plan goal. Other significant information relating to the client’s
status shall also be recorded.

(d) Progress notes shall also include:

(1) documentation of the purpose, duration, justification,
and approval of any approved absence from a residential program;

(2) a record of all case management, referral, linkage, and
follow-up activities; and

(3) a progress note documenting the information gathered
in the 60-day follow-up contact, including:

(A) the date and time of successful follow-up contact;

(B) the name of the person contacted and relationship
to the client;

(C) the telephone number of the person contacted;

(D) documentation of any unsuccessful attempts at fol-
low-up; and

(E) the signature of the person who conducted and doc-
umented the follow-up interview.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 9, 2000.

TRD-200005547
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Effective date: September 1, 2000
Proposal publication date: June 9, 2000
For further information, please call: (512) 349-6733

♦ ♦ ♦
40 TAC §§144.512, 144.521, 144.524, 144.525, 144.531,
144.533, 144.554

The Texas Commission on Alcohol and Drug Abuse adopts
the repeal of §§144.512, 144.521, 144.524, 144.525, 144.531,
144.533, and 144.554 concerning Treatment without changes
to the proposal as published in the June 9, 2000, issue of the
Texas Register (25 TexReg 5587).

These sections contain the requirements for self-evaluation,
client eligibility, facility capacity management, interim services,
admission, client billings, and client data systems (CDS) forms.

The repeals are proposed because some of these requirements
are deleted and others are incorporated into amended or new
sections.

No comments were received regarding the repeal of these sec-
tions.

The repeals are adopted under the Texas Health and Safety
Code, §461.012(a)(15) which provides the Texas Commission

on Alcohol and Drug Abuse with the authority to adopt rules gov-
erning the functions of the commission, including rules that pre-
scribe the policies and procedures followed by the commission
in administering any commission programs.

The code affected by the repeals is the Texas Health and Safety
Code, Chapter 461.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 9, 2000.

TRD-200005548
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Effective date: September 1, 2000
Proposal publication date: June 9, 2000
For further information, please call:

♦ ♦ ♦
SUBCHAPTER G. NETWORK MANAGEMENT
ORGANIZATIONS (NMOS)
40 TAC §§144.611 - 144.616

The Texas Commission on Alcohol and Drug Abuse adopts the
repeal of §§144.611-144.616 concerning Network Management
Organizations (NMOs) without changes to the proposal as
published in the June 9, 2000, issue of the Texas Register (25
TexReg 5588).

These sections contain the requirements for service structure;
outreach; screening, assessment, and referral; care coordina-
tion; monitoring service utilization; and service delivery planning
and implementation.

The repeals are adopted because provisions specific to individ-
ual network management organizations will be included in their
contracts.

The following comments were received from the Association
of Substance Abuse Programs and an individual regarding the
adoption of the repeal: All items pertaining to NMOs have been
eliminated from the rules, so where do networks stand in the
scope of things? What happens when contract stipulations
conflict with the rules? Which takes precedent?

Response: Should a conflict exist, the rules take precedence
over contract stipulations.

The repeals are adopted under the Texas Health and Safety
Code, §461.012(a)(15) which provides the Texas Commission
on Alcohol and Drug Abuse with the authority to adopt rules gov-
erning the functions of the commission, including rules that pre-
scribe the policies and procedures followed by the commission
in administering any commission programs.

The code affected by the repeals is the Texas Health and Safety
Code, Chapter 461.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 9, 2000.
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TRD-200005549
Karen Pettigrew
General Counsel
Texas Commission on Alcohol and Drug Abuse
Effective date: September 1, 2000
Proposal publication date: June 9, 2000
For further information, please call: (512) 349-6733

♦ ♦ ♦
PART 4. TEXAS COMMISSION FOR
THE BLIND

CHAPTER 159. ADMINISTRATIVE RULES
AND PROCEDURES
SUBCHAPTER A. GENERAL INFORMATION
40 TAC §159.1

The Texas Commission for the Blind adopts the amendment of
§159.1 in its administrative rules and procedures pertaining to
complaints without changes to the text proposed in the June
2, 2000, issue of the Texas Register (25 TexReg 5292). The
amendment is adopted to satisfy the requirement in SB 1563
of the 76th Legislature (1999) that agencies must include the
method for directing complaints to the agencies on their Internet
site. The agency has amended its rule accordingly.

No comments were made in response to the proposal.

The amendment is adopted under the authority of Human Re-
sources Code, Title 5, Chapter 91, §91.018, which authorizes
the Commission to promulgate rules establishing methods for
directing complaints to the agency. The adoption affects Subtitle
C, Title 10, Government Code, Chapter 2113.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 11, 2000.

TRD-200005624
Terrell I. Murphy
Executive Director
Texas Commission for the Blind
Effective date: August 31, 2000
Proposal publication date: June 2, 2000
For further information, please call: (512) 377-0611

♦ ♦ ♦
40 TAC §159.5

The Texas Commission for the Blind adopts new §159.5 con-
cerning conducting criminal history checks on applicants for em-
ployment without changes to the text proposed in the June 2,
2000, issue of the Texas Register (25 TexReg 5293). The rule
is adopted to satisfy requirements that the agency adopt criteria
that will be considered during reviews for the purpose of deter-
mining whether to deny a person employment based on the in-
formation contained in a criminal history record.

No comments were received on the proposal.

The rule is adopted under the authority of Human Resources
Code, Title 5, Chapter 91, §91.0165, which states that the Com-
mission by rule shall establish criteria for denying a person’s em-
ployment application based on the results of a criminal history
check.

The adoption affects no other statutes.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 11, 2000.

TRD-200005611
Terrell I. Murphy
Executive Director
Texas Commission for the Blind
Effective date: August 31, 2000
Proposal publication date: June 2, 2000
For further information, please call: (512) 377-0611

♦ ♦ ♦
40 TAC §159.6

The Texas Commission for the Blind adopts §159.6 concerning
payment rates for medical services provided to consumers with-
out changes to the text published in the June 2, 2000, issue of
the Texas Register (25 TexReg 5294). The rule is adopted to
define how rates for medical treatment and procedures are set
to ensure that the State is getting the best value for services
while at the same time ensuring that consumers have adequate
access to assessment and treatment services. The rules also
establish a method for waiving rates in cases where a particular
rate would deny a person access to services and establishes the
Board’s schedule for periodic review of all rates.

No comments were received on the proposal.

The rule is adopted under the authority of Human Resources
Code, Title 5, Chapter 91, § 91.029, which authorizes the Com-
mission to adopt rules and standards governing the determina-
tion of rates the Commission will pay for medical services.

The adoption affects no other statutes.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 11, 2000.

TRD-200005625
Terrell I. Murphy
Executive Director
Texas Commission for the Blind
Effective date: August 31, 2000
Proposal publication date: June 2, 2000
For further information, please call: (512) 377-0611

♦ ♦ ♦
CHAPTER 163. VOCATIONAL REHABILITA-
TION PROGRAM
SUBCHAPTER A. GENERAL INFORMATION
40 TAC §163.6
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The Texas Commission for the Blind adopts new §163.6 con-
cerning service delivery without changes to the text proposed in
the June 2, 2000, issue of the Texas Register (25 TexReg 5294).
The rule is adopted to comply with statutory requirements that
the agency establish standards for the delivery of services. The
section addresses oversight and monitoring of service delivery,
guidelines to service delivery staff, reasonable time frames for
service delivery, and sharing of financial information for planning
purposes.

No comments were received on the proposal.

The rule is adopted under the authority of Human Resources
Code, Title 5, Chapter 91, §91.022, which authorizes the agency
to establish and maintain, by rule guidelines for the delivery of
services by the Commission consistent with state and federal
law

The adoption affects no other statutes.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 11, 2000.

TRD-200005622
Terrell I. Murphy
Executive Director
Texas Commission for the Blind
Effective date: August 31, 2000
Proposal publication date: June 2, 2000
For further information, please call: (512) 377-0611

♦ ♦ ♦
CHAPTER 164. INDEPENDENT LIVING
PROGRAM
SUBCHAPTER A. GENERAL INFORMATION
40 TAC §164.5

The Texas Commission for the Blind adopts new §164.5 con-
cerning service delivery without changes to the text proposed in
the June 2, 2000, issue of the Texas Register(25 TexReg 5295).
The rule is adopted to comply with statutory requirements that
the agency establish standards for the delivery of services. The
section addresses oversight and monitoring of service delivery,
guidelines to service delivery staff, reasonable time frames for
service delivery, and sharing of financial information for planning
purposes.

No comments were received on the proposal.

The rule is adopted under the authority of Human Resources
Code, Title 5, Chapter 91, §91.022, which authorizes the agency
to establish and maintain, by rule guidelines for the delivery of
services by the Commission consistent with state and federal
law

The adoption affects no other statutes.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 11, 2000.

TRD-200005620

Terrell I. Murphy
Executive Director
Texas Commission for the Blind
Effective date: August 31, 2000
Proposal publication date: June 2, 2000
For further information, please call: (512) 377-0611

♦ ♦ ♦
CHAPTER 169. BLIND AND VISUALLY
IMPAIRED CHILDREN’S PROGRAM
SUBCHAPTER A. GENERAL INFORMATION
40 TAC §169.7

The Texas Commission for the Blind adopts §169.7 concerning
service delivery without changes to the text proposed in the June
2, 2000, issue of the Texas Register (25 TexReg 5296). The rule
is adopted to comply with statutory requirements that the agency
establish standards for the delivery of services. The section ad-
dresses oversight and monitoring of service delivery, guidelines
to service delivery staff, reasonable time frames for service de-
livery, and sharing of financial information for planning purposes.

No comments were received on the proposal.

The rule is adopted under the authority of Human Resources
Code, Title 5, Chapter 91, §91.022, which authorizes the agency
to establish and maintain, by rule guidelines for the delivery of
services by the Commission consistent with state and federal
law

The adoption affects no other statutes.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 11, 2000.

TRD-200005619
Terrell I. Murphy
Executive Director
Texas Commission for the Blind
Effective date: August 31, 2000
Proposal publication date: June 2, 2000
For further information, please call: (512) 377-0611

♦ ♦ ♦
PART 9. TEXAS DEPARTMENT ON
AGING

CHAPTER 260. AREA AGENCY ON AGING
ADMINISTRATIVE REQUIREMENTS
The Texas Department on Aging adopts the repeal of §260.3
relating to Access and Assistance Program, §260.5 relating to
Information and Assistance Services, §260.7 relating to Case
Management Services, §260.9 relating to Legal Awareness/Le-
gal Assistance Services and §260.13 relating to Implementation
of the Options for Independent Living Program and adopts new
§260.3 relating to System of Access and Assistance. The re-
peals of §§260.3, 260.5, 260.7, 260.9 and 260.13 are adopted
without changes to the proposed text as published in the June
9, 2000, issue of the Texas Register (25 TexReg 5588) and will
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not be republished. New §260.3 is adopted with changes to the
proposed text and will be republished.

New §260.3 consolidates the current rules relating to Access and
Assistance and creates a single comprehensive rule. In addi-
tion, the new rule provides Area Agencies on Aging with the nec-
essary information and direction needed to provide information
and coordinate services for older persons in accordance with the
Older Americans Act.

New §260.3 outlines the general requirements of the Area
Agency on Aging System of Access and Assistance and
outlines the specific requirements for each component making
up the system of access and assistance. The new rule includes
sections relating to system and client outcomes, professional
staffing, system integration, client eligibility, client intake,
prohibited service activities, confidentiality of client records,
release of client information, client contributions, conflicts of
interest, reporting, Information, Referral and Assistance, Care
Coordination and Benefits Counseling.

The following comments were received regarding §260.3:

Comment #1, §260.3(b)(1)(D)

North Texas Area Agency on Aging

Comment: The rule does not identify what services are to be
included.

Department Response: The Department concurs. Language
has been added to clarify. The text of the rule has been mod-
ified to read: (D) Access and assistance services are accessi-
ble, flexible, coordinated and designed to support an individual’s
highest level of functioning in the least restrictive environment.

Comment #2, §260.3(b)(1)(E)

North Texas Area Agency on Aging

Comment: The rule does not identify what services are to be
included.

Department Response: The Department concurs. Language
has been added to clarify. The text of the rule has been mod-
ified to read: (E) Access and assistance services are available
to persons age 60 years and older regardless of income or loca-
tion within the service area.

Comment #3, §260.3(e)(1)

Health and Human Services Commission

Comment: We would like to suggest the following change to the
rule as currently drafted. In subsection (e), paragraph (1), add
the phrase "information about community services" following the
word "services" and before the word "maximizes."

Department Response: The Department concurs. Language
has been added to include "information about services." The text
of the rule has been modified to read: (1) The system of ac-
cess and assistance shall strive to develop cooperative working
relationships with local service providers to build an integrated
service delivery system which ensures broad access to and in-
formation about community services, maximizes the utilization of
existing resources, avoids duplication of effort and gaps in ser-
vices and facilitates the ability of people who need services to
easily find the most appropriate provider.

Comment #4, §260.3(n)

North Texas Area Agency on Aging

Comment: The rule identifies possible activities under Informa-
tion, Referral and Assistance. The rule should state "...consists
of activities such as" instead of "consists of..."

Department Response: The Department concurs. The text of
the rule has been modified to read: (n) Information, Referral
and Assistance. The information, referral and assistance
process consists of activities such as assessing the needs
of the inquirer, evaluating appropriate resources, assessing
appropriate response modes, indicating organizations capable
of meeting those needs, providing enough information about
each organization to help inquirers make an informed choice,
helping inquirers for whom services are unavailable by locating
alternative resources, when necessary, actively participating
in linking the inquirer to needed services and following up on
referrals to ensure the service was received or provided.

Comment #5, §260.3(n)(5)(A)

Health and Human Services Commission

Comment: We would like to suggest the following change to the
rule as currently drafted. In subsection (n), paragraph (5), sub-
paragraph (A), you make reference to developing criteria for in-
clusion or exclusion of agencies and programs in the resource
database. Such criteria have already been developed for use by
the I&R Network and should be referenced as available in the
rule.

Department Response: The Department generally concurs. The
Department believes multiple criteria sources may exist in the
network. Language has been added to clarify. The text of the
rule has been modified to read: (A) Access and assistance staff
shall develop criteria for the inclusion or exclusion of agencies
and programs in the resource database or use criteria developed
by other information, referral and assistance entities. These cri-
teria shall be uniformly applied and published so that staff and
the public will be aware of the scope and limitations of the data-
base.

Comment #6, §260.3(n)(5)(B)

North Texas Area Agency on Aging

Comment: The statement is unclear. Please clarify.

Department Response: The Department concurs. The text of
the rule has been modified to read: (B) A standardized profile
shall be developed for each organization that is part of the com-
munity service delivery system.

Comment #7, §260.3(n)(5)(D)

Health and Human Services Commission

Comment: Similarly, in subparagraph (D) of the same paragraph,
you reference using a standard service classification system; we
would suggest explicitly referencing the AIRS/Infoline Taxonomy.

Department Response: The Department concurs AIRS/Infoline
Taxonomy is the standard service classification system. Lan-
guage has been added to clarify. The text of the rule has been
modified to read: (D) Access and assistance staff shall use the
AIRS/Infoline Taxonomy to facilitate retrieval of community re-
source information and to promote the reliability and consistency
of information across the service region and across the state.

Comment #8, §260.3(n)(6)(C)

North Texas Area Agency on Aging
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Comment: Please identify what is meant by "this" information.
Language is unclear.

Department Response: The Department concurs. Language
has been added to clarify. The text of the rule has been modified
to read: (C) The area agency on aging shall use recorded infor-
mation to identify service gaps and overlaps, assist with needs
assessments, support the development of products, identify is-
sues for staff training, facilitate the development of the resource
information system.

Comment #9, §260.3(n)(7)

Office of the Attorney General

Comment: Spell out acronym (I&R).

Department Response: The suggested change has been made.
The text of the rule has been modified to read: (7) Cooperation
with Local Information and Referral (I&R) Providers.

Comment #10, §260.3(n)(7)(A)

Health and Human Services Commission

Comment: Finally, in paragraph (7), subparagraph (A), you dis-
cuss working with local I&R systems; we would suggest using
a little stronger language that explicitly references working with
the Area Information Center.

Department Response: The Department concurs. Language
has been added to clarify. The text of the rule has been modified
to read: (A) In communities with comprehensive and/or special-
ized I&R providers, including Area Information Centers, when
applicable, the area agency on aging shall develop cooperative
working relationships to build an integrated system of informa-
tion, referral and assistance which ensures broad access to ser-
vices, maximizes the utilization of existing resources, avoids du-
plication of effort and encourages seamless access to commu-
nity resource information.

Comment #11, 260.3(n)(8)(A)

Office of the Attorney General

Comment: Insert "which are adopted by reference" after "Sys-
tems."

Department Response: The suggested change has been made.
The text of the rule has been modified to read: (A) Access and
assistance staff providing information, referral and assistance
services shall adhere to the standards of conduct set forth by the
Alliance of Information and Referral Systems which are adopted
by reference.

Comment #12, §260.3(n)(8)(B)

Capital Area Agency on Aging

Comment: While I agree philosophically with having an Infor-
mation, Referral and Assistance program that performs in a pro-
fessional manner and follows the standards set out by the Al-
liance of Information and Referral Systems (AIRS), I strongly dis-
agree with the requirement that we seek AIRS accreditation. In
the current form, the accreditation process is onerous for small
agencies with little administrative staff to oversee the process,
which consists of two steps: consultation and on-site review.
This process can take well over a year to complete.

The initial accreditation application fee is $1,000, which is non-
refundable. Additional expenses incurred during the On-Site Re-
view process, all expenses related to travel (hotel, food, inciden-
tals), are also the responsibility of the applying agency. These

are funds that would be taken away from providing services to
our clients.

I would strongly urge reconsideration of inclusion of this rule or
modification of the language that would encourage area agen-
cies to seek AIRS accreditation but not require it.

Department Response: The Department concurs. Language
has been added to clarify. The text of the rule has been modi-
fied to read: (B) Area agencies on aging are encouraged to seek
agency accreditation with the Alliance of Information and Refer-
ral Systems.

Comment #13, §260.3(o)(1)(B)

Office of the Attorney General

Comment: Insert "defined as by the program entitled" after "man-
agement," and "as required by" after "Living."

Department Response: The suggested change has been made.
The text of the rule has been modified to read: (B) Care Manage-
ment, which includes the model of care management as defined
by the program entitled, Options for Independent Living, as re-
quired by in Human Resource Code Chapter 101, Subchapter
C.

Comment #14, §260.3(o)(2), (o)(2)(A), (o)(2)(A)(i), (o)(2)(A)(ii),
(o)(2)(A)(iii)

Office of the Attorney General

Comment: Language is unclear and should include "without an
assessment" after authorization wherever listed.

Department Response: The suggested change has been made.
The text of the rule has been modified to read: (2) Service Autho-
rization. A process which identifies a need for a service(s) and
uses the direct purchase of service procedures to obtain and
initiate one or more services. There are two types of service
authorization. They include service authorization without an as-
sessment and service authorization requiring an assessment.

(A) Service Authorization Without an Assessment.

(i) Service authorization without an assessment may be used to
procure all services except home delivered meals, homemaker,
personal assistance and residential repair.

(ii) Service authorization without an assessment may be per-
formed by any area agency on aging- approved access and as-
sistance staff member either by phone or in person.

(iii) Service authorization without an assessment must be based
on a client intake completed by area agency on aging access
and assistance staff or by a qualified source.

Comment #15, §260.3(o)(2)(C)(i)

Office of the Attorney General

Comment: In this section you should identify the additional crite-
ria identified in Human Resource Code, Chapter 101, Subchap-
ter C, relating to Options for Independent Living for a total of five
criteria. In addition, insert "only" after provided.

Department Response: The suggested change has been made.
The text of the rule has been modified to read: (i) Care manage-
ment services may be provided only to persons age 60 years
and older, with priority given to those:

(I) who have recently suffered a major illness or health care crisis
or have recently been hospitalized and need additional attention
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during the recuperation period in accordance with Human Re-
source Code, Chapter 101, Subchapter C, relating to Options
for Independent Living;

(II) who live in a rural area;

(III) who are moderately to severely impaired in activities of daily
living and instrumental activities of daily living;

(IV) have insufficient caregiver support; and

(V) who are in great economic or social need, particularly low-
income, minority older persons.

Comment #16, §260.3(o)(2)(C)(ii)(II)

Office of the Attorney General

Comment: Insert "Care managers shall develop" before "a writ-
ten plan."

Department Response: The suggested change has been made.
The text of the rule has been modified to read: (II) Care Plan.
Care Managers shall develop a written plan that is based upon
the client’s preferences, as supported by identified priority needs
and within available public/private resources. The care plan must
specify the amount, frequency and duration of each service to be
provided and identify the outcomes to be achieved.

Comment #17, §260.3(o)

North Texas Area Agency on Aging

Comment: Omit "for" after arrange.

Department Response: The suggested change has been made.
The text of the rule has been modified to read: (o) Care Coordi-
nation. The purpose of care coordination is to assess the needs
of a client and effectively plan, arrange, coordinate and follow-up
on services which most appropriately meet the identified needs
as mutually defined by access and assistance staff, the client,
and where appropriate, a family member(s) or other caregiver.

Comment #18, §260.3(o)(2)(C)(ii)(III)

North Texas Area Agency on Aging

Comment: The rule identifies possible activities under Care Co-
ordination. The rule should state "...with the capacity of the
provider and may include but is not limited to:"

Department Response: The Department concurs. Language
has been added to clarify. The text of the rule has been modified
to read: (III) Service Arrangement. Care managers shall arrange
for services identified in the care plan to begin at the earliest pos-
sible date, consistent with the capacity of the provider and may
include, but is not limited to:

Comment #19, §260.3(o)(2)(C)(ii)(IV)

Office of the Attorney General

Comment: Insert "Care managers shall conduct monitoring and
follow-up activities which include" before "verifying."

Department Response: The suggested change has been made.
The text of the rule has been modified to read: (IV) Monitor-
ing/Follow-up Activities. Care managers shall conduct monitor-
ing and follow-up activities which include verifying service de-
livery, determining the extent to which services meet the needs
and expectations of the client, and where necessary, advocating
for improvements in service delivery. Monitoring shall include at
least monthly contacts with the client and a home visit not less
than every six months.

Comment #20, §260.3(o)(2)(C)(ii)(V)

North Texas Area Agency on Aging

Comment: Change "upon" to "on."

Department Response: The suggested change has been made.
The text of the rule has been modified to read: (V) Reassess-
ments shall be conducted and the care plan shall be amended
as needed based on changes in client status and provider effec-
tiveness and may be conducted by phone or in person.

Comment #21, §260.3(o)(2)(C)(ii)(VI)(-a-)

North Texas Area Agency on Aging

Comment: Language is unclear. Please clarify.

Department Response: The Department concurs. Language
has been added to clarify. The text of the rule has been mod-
ified to read: (-a-) the client needs assessment, including initial
referral date and date of completion of assessment; re-assess-
ment(s), if applicable;

Comment #22, §260.3(o)(2)(C)(ii)(VIII)

Office of the Attorney General

Comment: Insert "and adopted by reference" after "Managers."

Department Response: The suggested change has been made.
The text of the rule has been modified to read: (VIII) Professional
Conduct. Care managers must adhere to the pledge of ethics
and the standards of practice for professional geriatric care man-
agers as set forth by the National Association of Professional
Geriatric Care Managers and adopted by reference.

Comment #23, §260.3(p)(3)(E)

Office of the Attorney General

Comment: Should this say "dispute resolution?"

Department Response: The Department concurs. Language
has been added to clarify. The text of the rule has been mod-
ified to read: (E) Individual Rights. Age discrimination, disability
discrimination, abuse, neglect, exploitation and dispute resolu-
tion.

Comment #24, §260.3(p)(4)(D)

North Texas Area Agency on Aging

Comment: This statement is very awkward. System integration
is addressed under subsection (e).

Department Response: Department concurs. Subsection
(p)(4)(D) has been deleted from rule.

40 TAC §§260.3, 260.5, 260.7, 260.9, 260.13

The repeals are adopted under Texas Human Resources Code
§101.021, which provides the Texas Department on Aging with
the authority to promulgate rules governing the operation of the
Department.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 14, 2000.

TRD-200005674
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Gary Jessee
Program Specialist
Texas Department on Aging
Effective date: September 3, 2000
Proposal publication date: June 9, 2000
For further information, please call: (512) 424-6857

♦ ♦ ♦
40 TAC §260.3

The new section is adopted under Texas Human Resources
Code §101.021, which provides the Texas Department on Aging
with the authority to promulgate rules governing the operation
of the Department.

§260.3. System of Access and Assistance.

(a) Purpose and Goals. This rule establishes the requirements
for implementation by area agencies on aging of the system of access
and assistance. Each area agency on aging shall establish and/or main-
tain a system of access and assistance. The program shall incorporate
necessary strategies and activities to meet the following goals:

(1) to provide persons age 60 years and older efficient ac-
cess to needed services;

(2) to conduct effective screening and assessment of indi-
vidual needs and preferences;

(3) to efficiently and effectively target resources so that
persons most in need receive assistance; and

(4) to establish a strong local role and clear identity of the
area agency on aging as a source of access and assistance for eligible
persons and/or their family members or other caregivers.

(b) Outcomes.

(1) The area agency on aging shall achieve the following
system outcomes.

(A) The area agency on aging will conduct outreach
and/or marketing to inform eligible persons and/or their family mem-
bers or other caregivers of available services.

(B) The area agency on aging shall serve as a source
of connection to comprehensive information on services, benefits and
opportunities.

(C) The area agency on aging system of access and as-
sistance shall meet specific local needs and take advantage of specific
local strengths and resources including volunteers.

(D) Access and assistance services are accessible, flex-
ible, coordinated and designed to support an individual’s highest level
of functioning in the least restrictive environment.

(E) Access and assistance services are available to per-
sons age 60 years and older regardless of income or location within the
service area.

(F) The area agency on aging system of access and as-
sistance shall have the capability to respond to racially, culturally and
ethnically diverse groups.

(2) The area agency on aging shall achieve the following
client outcomes.

(A) Eligible persons and/or their family members or
other caregivers served are provided sufficient information to make
informed decisions about services.

(B) People in need are connected with existing benefits
and services.

(C) Clients are provided an opportunity to express their
level of satisfaction with access and assistance services received.

(D) Services are provided so that clients maintain hope,
dignity, respect and independence.

(c) The area agency on aging system of access and assistance
shall include:

(1) Information, Referral and Assistance;

(2) Benefits Counseling;

(3) Care Coordination; and

(4) Ombudsman Services.

(d) Professional Staffing. The area agency on aging shall strive
to maintain an adequate level of professional access and assistance staff
who possess necessary general and specialized knowledge. Where ap-
plicable, access and assistance staff must complete the training and cer-
tification requirements set forth by the Department.

(e) System Integration.

(1) The system of access and assistance shall strive to de-
velop cooperative working relationships with local service providers to
build an integrated service delivery system which ensures broad access
to and information about community services, maximizes the utiliza-
tion of existing resources, avoids duplication of effort and gaps in ser-
vices and facilitates the ability of people who need services to easily
find the most appropriate provider.

(2) Coordination with the Texas Department of Human
Services. Area agency on aging access and assistance staff shall work
with the local Texas Department of Human Services (TDHS) staff
to ensure any person who may be eligible for TDHS services will
be referred to that agency. The area agency on aging may provide
services to persons who are eligible for TDHS services in the following
instances:

(A) the person is on a interest list for TDHS services;

(B) the person is in need of immediate service provision
and awaiting determination of eligibility for TDHS services; or

(C) the person is in need of immediate service provision
and awaiting location and placement of a TDHS family care or primary
home care service provider.

(f) Client Eligibility. Eligible clients include any person age
60 years and older.

(g) Client Intake. The intake process varies with the type of
service indicated. For all clients, access and assistance staff will deter-
mine client needs and preferences. If clients have multiple or complex
needs, access and assistance staff will gather identifying information to
determine eligibility for services funded by the area agency on aging
or other agencies.

(h) Prohibited Service Activities. Access and assistance staff
will not perform or participate in any of the following activities:

(1) accepting gifts from a client;

(2) lending or borrowing money or articles to or from a
client;

(3) transporting a client in an access and assistance staff
person’s automobile unless appropriate liability insurance is in force;
and
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(4) driving or riding in a client’s automobile.

(i) Confidentiality of Client Records. Area agency on aging
access and assistance staff shall comply with the requirements
described in 40 TAC §270.1(d), regarding confidentiality of client
records.

(j) Release of Client Information. When referrals are made,
access and assistance staff must obtain and clearly document the con-
sent of the client for release of confidential information to other service
provider agency(ies). This consent may be obtained from the client ver-
bally or in writing.

(k) Client Contributions.

(1) Area agency on aging access and assistance staff must
comply with the requirements described in 40 TAC §270.1(j), regarding
client contributions.

(2) Care management clients who meet the criteria identi-
fied in Human Resource Code 101, Subchapter C relating to Options
for Independent Living shall be encouraged to contribute towards the
cost of their care through a suggested co-payment schedule.

(l) Conflicts of Interest. The area agency on aging shall en-
sure that any conflicts of interest between the function of access and
assistance and the provision of direct client services are disclosed to
the Department. The intent is to separate the function of access and
assistance from the provision of other client services.

(m) Reporting. The area agency on aging must comply with
the reporting requirements identified in §260.1(c)(2) of this title (relat-
ing to programmatic reports).

(n) Information, Referral and Assistance. The information, re-
ferral and assistance process consists of activities such as assessing the
needs of the inquirer, evaluating appropriate resources, assessing ap-
propriate response modes, indicating organizations capable of meeting
those needs, providing enough information about each organization to
help inquirers make an informed choice, helping inquirers for whom
services are unavailable by locating alternative resources, when nec-
essary, actively participating in linking the inquirer to needed services
and following up on referrals to ensure the service was received or pro-
vided.

(1) Target Population.

(A) Information, referral and assistance services shall
be provided to any person age 60 years and older and/or his/her family
member or other caregiver.

(B) Information, referral and assistance services shall
be provided to Medicare and Medicaid beneficiaries of any age under
the provisions of funds received from the Health Care Financing Ad-
ministration.

(2) Access and assistance staff shall provide telephone,
electronic or walk-in information, referral and assistance services in
which the inquirer has one-to-one contact with an information, referral
and assistance specialist.

(3) Service providers shall coordinate with emergency re-
sponse organizations, such as local law enforcement agencies or other
existing agencies/activities as appropriate to provide the necessary cov-
erage.

(4) The area agency on aging telephone messaging system
will provide callers with appropriate emergency phone numbers when
calls are received after hours.

(5) Resource Information.

(A) Access and assistance staff shall develop criteria for
the inclusion or exclusion of agencies and programs in the resource
database or use criteria developed by other information, referral and
assistance entities. These criteria shall be uniformly applied and pub-
lished so that staff and the public will be aware of the scope and limi-
tations of the database.

(B) A standardized profile shall be developed for each
organization that is part of the community service delivery system.

(C) Information in the resource database shall be in-
dexed and accessible in ways that support the information, referral and
assistance process.

(D) Access and assistance staff shall use the AIRS/In-
foline Taxonomy to facilitate retrieval of community resource infor-
mation and to promote the reliability and consistency of information
across the service region and across the state.

(E) The resource database shall be updated through
continuous revision or at intervals sufficiently frequent to ensure
accuracy of information and comprehensiveness of its content.

(6) Information, Referral and Assistance Log.

(A) Access and assistance staff shall maintain a system
for collecting and organizing inquirer information that facilitates ap-
propriate referrals and provides a basis for describing requests.

(B) A unit of service is a client’s initial request for in-
formation or assistance. The area agency on aging shall have a system
for recording both initial inquiries and follow-up contacts made by ei-
ther the client or the agency.

(C) The area agency on aging shall use recorded infor-
mation to identify service gaps and overlaps, assist with needs assess-
ments, support the development of products, identify issues for staff
training, facilitate the development of the resource information system.

(7) Cooperation with Local Information and Referral
(I&R) Providers.

(A) In communities with comprehensive and/or special-
ized information and referral (I&R) providers, including Area Infor-
mation Centers, when applicable, the area agency on aging shall de-
velop cooperative working relationships to build an integrated system
of information, referral and assistance which ensures broad access to
services, maximizes the utilization of existing resources, avoids dupli-
cation of effort and encourages seamless access to community resource
information.

(B) If the area agency on aging is designated by the
Texas Information and Referral Network as an Area Information Cen-
ter, the area agency on aging must meet the expectations of the desig-
nation.

(8) Professional Conduct.

(A) Access and assistance staff providing information,
referral and assistance services shall adhere to the standards of conduct
set forth by the Alliance of Information and Referral Systems which
are adopted by reference.

(B) Area agencies on aging are encouraged to seek
agency accreditation with the Alliance of Information and Referral
Systems.

(o) Care Coordination. The purpose of care coordination is
to assess the needs of a client and effectively plan, arrange, coordinate
and follow-up on services which most appropriately meet the identified
needs as mutually defined by access and assistance staff, the client, and
where appropriate, a family member(s) or other caregiver.
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(1) Program Design. The operational design of care coor-
dination is dictated by the needs of the area agency on aging service
area and includes a combination of levels of care. These levels of care
coordination include:

(A) Service Authorization; and

(B) Care Management, which includes the model of
care management as defined by the program entitled, Options for
Independent Living, as required by in Human Resource Code Chapter
101, Subchapter C.

(2) Service Authorization. A process which identifies a
need for a service(s) and uses the direct purchase of service procedures
to obtain and initiate one or more services. There are two types of
service authorization. They include service authorization without an
assessment and service authorization requiring an assessment.

(A) Service Authorization Without an Assessment.

(i) Service authorization without an assessment may
be used to procure all services except home delivered meals, home-
maker, personal assistance and residential repair.

(ii) Service authorization without an assessment
may be performed by any area agency on aging- approved access and
assistance staff member either by phone or in person.

(iii) Service authorization without an assessment
must be based on a client intake completed by area agency on aging
access and assistance staff or by a qualified source.

(B) Service Authorization Requiring an Assessment.

(i) Service authorization requiring an assessment
may be used to procure home delivered meals, homemaker, personal
assistance and residential repair.

(ii) Service authorization requiring an assessment
may be performed by any area agency on aging-approved access and
assistance staff member either by phone or in person.

(iii) In addition to completing the client intake, a
modified assessment must be conducted which may include:

(I) TDHS Form 2060;

(II) Nutritional Risk Assessment; or

(III) Service appropriate assessment.

(iv) Area agency on aging access and assistance staff
may conduct the assessment, procure it or accept it from a qualified
source.

(C) Care Management. Care management is a process
that assists clients with multiple needs by developing and implementing
comprehensive plans of care.

(i) Care management services may be provided only
to persons age 60 years and older, with priority given to those:

(I) who have recently suffered a major illness or
health care crisis or have recently been hospitalized and need additional
attention during the recuperation period in accordance with Human Re-
source Code, Chapter 101, Subchapter C, relating to Options for Inde-
pendent Living;

(II) who live in a rural area;

(III) who are moderately to severely impaired in
activities of daily living and instrumental activities of daily living;

(IV) have insufficient caregiver support; and

(V) who are in great economic or social need,
particularly low-income, minority older persons.

(ii) Care management must include the following:

(I) Comprehensive Client Assessment: A needs
assessment may be provided, procured or accepted from a qualified
source and must include the following components:

(-a-) cognitive status (if applicable);
(-b-) emotional status (if applicable);
(-c-) physical environment (requires on-site

evaluation);
(-d-) social environment, including informal

or family support;
(-e-) physical status;
(-f-) economic status;
(-g-) self-care capacity; and
(-h-) services presently received.

(II) Care Plan. Care Managers shall develop a
written plan that is based upon the client’s preferences, as supported by
identified priority needs and within available public/private resources.
The care plan must specify the amount, frequency and duration of each
service to be provided and identify the outcomes to be achieved.

(III) Service Arrangement. Care managers shall
arrange for services identified in the care plan to begin at the earliest
possible date, consistent with the capacity of the provider and may in-
clude, but is not limited to:

(-a-) exploring the availability and quality of
services, eligibility criteria and accessibility of a service to the client;

(-b-) making and documenting referrals to
community service agencies;

(-c-) working with volunteers to provide ser-
vices;

(-d-) working with family and friends of the
client to help achieve specific service goals; and

(-e-) authorizing services deemed appro-
priate by the area agency on aging using direct purchase of service
procedures.

(IV) Monitoring/Follow-up Activities. Care
managers shall conduct monitoring and follow-up activities which
include verifying service delivery, determining the extent to which
services meet the needs and expectations of the client, and where nec-
essary, advocating for improvements in service delivery. Monitoring
shall include at least monthly contacts with the client and a home visit
not less than every six months.

(V) Reassessment. Reassessments shall be con-
ducted and the care plan shall be amended as needed based on changes
in client status and provider effectiveness and may be conducted by
phone or in person.

(VI) Client Case Records. A confidential client
case record shall be maintained on each client served and shall be pro-
tected from damage, theft and unauthorized inspection and shall con-
tain at least:

(-a-) the client needs assessment, including
initial referral date and date of completion of assessment; re-assess-
ment(s), if applicable;

(-b-) the care plan including amount, fre-
quency and duration of each service to be provided;

(-c-) names of service providers and informal
caregivers who render services to the client;

(-d-) a notation explaining any lapse in ser-
vice;
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(-e-) notation of hospital admission and/or
discharge, with dates;

(-f-) date and signature for each notation;
(-g-) record of all care manager contacts and

visits;
(-h-) record of any client complaints and ac-

tion taken;
(-i-) record of termination or closure; and
(-j-) list of names and phone numbers for no-

tification in event of an emergency.

(VII) Care management may not be provided by
any entity with a vested interest in the delivery of services purchased
by the area agency on aging without an approved waiver from the De-
partment.

(VIII) Professional Conduct. Care managers
must adhere to the pledge of ethics and the standards of practice
for professional geriatric care managers as set forth by the National
Association of Professional Geriatric Care Managers and adopted by
reference.

(p) Other key components of the area agency on aging system
of access and assistance include Benefits Counseling and Ombudsman
Services. The requirements for the Ombudsman Program are identified
in §260.11 of this title (relating to Ombudsman Services).

(1) Benefits Counseling. Benefits counseling includes both
legal assistance and legal awareness services.

(A) Legal Assistance. Legal assistance includes the
provision of client-specific advice, counseling and/or representation on
matters involving insurance issues, public/private benefits, consumer
problems and other legal issues.

(B) Legal Awareness. Legal awareness includes gen-
eral education and outreach on matters involving insurance issues, pub-
lic/private benefits, consumer problems and other legal issues.

(2) Targeting.

(A) Benefits counseling services shall be provided to
persons age 60 years and older and/or their family members or other
caregivers.

(B) Benefits counseling services shall be provided to
Medicare and Medicaid beneficiaries of any age under the provisions
of funds received from the Health Care Financing Administration.

(3) The area agency on aging shall focus its benefits coun-
seling services on the following priority issue areas:

(A) Income Maintenance/Public Benefit. Food Stamps,
Social Security, Social Security Disability, Supplemental Security
Income, veterans benefits, pensions, railroad retirement, child support,
unemployment compensation, general assistance and other income
benefits.

(B) Medical Entitlements. Medicare, Medicaid,
QMB/SLMB, Veterans Administration Medical, indigent health and
other medical entitlements.

(C) Insurance. Medicare Supplement, HMO, long-term
care policies, individual health policies, group health policies/COBRA
and non-health insurance.

(D) Surrogate Decision Making. Advanced directives,
durable/general powers of attorney, money management, guardianship,
custody and other probate matters.

(E) Individual Rights. Age discrimination, disability
discrimination, abuse, neglect, exploitation and dispute resolution.

(F) Housing. Landlord/tenant issues, repair/modifica-
tion, utilities, rent subsidy, alternative housing, home equity lending/re-
verse mortgage, homestead tax credit, weatherization, property tax,
housing relocation and general property.

(G) Institutional Care. Acute care, nursing facility care,
assisted living facility care and mental health care.

(H) Consumer Issues. Bankruptcy, collections, fi-
nancial counseling, bill reductions, solicitation and unfair sales
practices/fraud.

(4) Benefits counseling services shall be provided accord-
ing to the following:

(A) If a request for assistance involving any of the pri-
ority issue areas identified in Paragraph (3) of this subsection requires
intervention by an attorney or paralegal, the client shall be referred to
an appropriate provider in the area.

(B) For the purpose of handling requests or referrals
which originate from sources other than the area agency on aging, the
benefits counselor, in consultation with the local legal provider(s), shall
develop an appropriate and timely referral process.

(C) Regardless of the referral source, it shall first be de-
termined whether or not the client may be assisted with other resources,
such as the Legal Hotline for Older Texans, pro-bono or reduced-fee
providers or through services funded by the Legal Services Corpora-
tion.

(5) Relationship with Providers. The area agency on aging
shall establish the following procedures when working with providers
of benefits counseling and related legal services:

(A) To accomplish Paragraph (4), Subparagraph (A) of
this Subsection, the area agency on aging shall coordinate with the Le-
gal Hotline for Older Texans, Texas Young Lawyers Association, the
private bar and local legal programs (such as law clinics or student law
programs), Legal Services Corporation grantees, the Ombudsman Pro-
gram or other programs.

(B) The area agency on aging shall utilize the Legal
Hotline for Older Texans to provide legal consultation and back-up to
access and assistance staff, as needed.

(C) If consultation/back-up is needed for access and as-
sistance staff in addition to Paragraph (5), Subparagraph (B) of this
Subsection, such assistance may be obtained through agreements with
programs such as pro-bono or reduced-fee attorneys, law school stu-
dents, local legal programs or Legal Services Corporation grantees.

(6) Education and Outreach.

(A) Education and outreach activities include the dis-
semination of accurate, timely and relevant information regarding any
issue identified under the priority areas in paragraph (3) of this Subsec-
tion to persons identified under Paragraph (2) of this Subsection.

(B) Education and outreach may be provided to individ-
uals or through a group setting such as forums, workshops, seminars
and training sessions and other public venues, and shall be reported as
legal awareness.

(7) Classification of Activities.

(A) The provision of activities described in Paragraph
(6) of this Subsection to eligible persons in a one-on-one setting or by
telephone where detailed information is provided but no client intake
is necessary shall be reported as legal awareness.
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(B) The provision of advice, counseling and/or repre-
sentation on matters involving insurance issues, public/private benefits,
consumer problems and other legal issues shall be reported as legal as-
sistance if a client intake is completed.

(C) If a client has a simple request for information on
any topic including those identified under Paragraph (3) of this Sub-
section, it shall be reported as information, referral and assistance.

(D) While education and outreach initiatives that
include the dissemination of information through mass media may be
budgeted as associated costs under legal awareness, the activities may
not be reported as units of service.

(E) Presentations or other activities that describe the
services of the area agency on aging in general including the benefits
counseling program may not be reported as units of service.

(8) The area agency on aging shall collaborate and/or part-
ner with local, state and federal entities to provide education and out-
reach. Such entities may include but are not limited to the Texas De-
partment of Insurance, Texas Legal Services Center, Texas Medical
Foundation, Health Care Financing Administration and the Social Se-
curity Administration.

(9) Benefits counselors shall complete the training and cer-
tification requirements as set forth in the benefits counseling certifica-
tion manual issued by the Department.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 14, 2000.

TRD-200005675
Gary Jessee
Program Specialist
Texas Department on Aging
Effective date: September 3, 2000
Proposal publication date: June 9, 2000
For further information, please call: (512) 424-6857

♦ ♦ ♦
CHAPTER 270. GENERAL SERVICE
REQUIREMENTS
The Texas Department on Aging adopts the repeal of §270.5
and adopts new §270.5 relating to Nutrition Service Require-
ments. The repeal is adopted without changes to the proposed
text as published in the June 9, 2000, issue of the Texas Regis-
ter (25 TexReg 5594) and will not be republished. New §270.5
is adopted with changes and will be republished.

New §270.5 provides Area Agencies on Aging and contracted
meal providers with the information necessary to ensure the pro-
vision of congregate and home delivered meals meets the re-
quirements of the Older Americans Act as well as state and local
regulations. In addition, this rule is the result of a coordinated
rule making process between the Texas Department on Aging
and the Texas Department of Human Services.

The new rule as adopted includes sections relating to com-
pliance with laws and regulations, compliance with USDA,
match requirements, program income, facilities, record keeping,
service days, meal requirements, menus, standard recipes,
modified diets, meal packaging, holding times, delivery
windows, training, nutrition outreach, nutrition education,

monitoring, complaint handling, subcontracting and customer
satisfaction surveys.

The following comments were received regarding §270.5:

Comment #1, §270.5(c), (d), (q)(3)

North Texas Area Agency on Aging

Comment: There are several places in the rule where "vendor"
as well as "contract agency" should be identified.

Department Response: The Department concurs. Language
has been added to clarify. The text of the rule has been mod-
ified to read: (c) Compliance with Laws and Regulations. The
contract agency/vendor shall follow procedures and maintain fa-
cilities that are in compliance with all applicable federal, state
and local fire, health, sanitation and safety laws and regulations.
All food preparation, handling, and service activities shall com-
ply with Texas Department of Health Division of Food and Drug,
"Rules on Food Service Sanitation." The contractor must provide
a copy of all required inspection results to the area agency on ag-
ing within five calendar days of receipt of the results.

(d) USDA Compliance. Contract agencies/vendors must comply
with the Older Americans Act, §311, concerning surplus com-
modities and United States Department of Agriculture Food Dis-
tribution Regulations, 7 Code of Federal Regulations, Part 350;
must ensure that only eligible meals served by Older Americans
Act funded projects are reported for USDA cash/commodity re-
imbursement; and must ensure that cash will only be used to
purchase food grown in the United States.

(3) Contract agencies/vendors may be reimbursed for up to two
consecutive deliveries per month per client when a meal is deliv-
ered and the participant is not home to accept it. However, con-
tract agencies must have written procedures in place to ensure
a follow-up with participants when they are not home to receive
meals.

Comment #2, §270.5(b)(2)

Texoma Area Agency on Aging

Tri-County Senior Nutrition Project, Inc.

Comment: Does TDoA currently dictate a minimum score re-
quirement? We feel that this would be contradictory to the OAA,
as we currently use their definitions for an eligible home deliv-
ered meal client, not a score from the 2060.

Department Response: The Department does not concur. The
Older Americans Act defines general eligibility for home deliv-
ered meal clients. However, the Department in coordination with
the Texas Department Human Services (TDHS) has established
requirements which will target services to those persons most in
need.

Comment #3, §270.5(b)(1), (b)(2)

Texoma Area Agency on Aging

Tri-County Senior Nutrition Project, Inc.

Comment: Subsection (b)(1) seems to contradict subsection
(b)(2).

Department Response: The Department concurs. Language
has been added to clarify. The text of the rule has been modified
to read: (1) Eligibility criteria shall meet the provisions stated in
the Older Americans Act, §307 (a)(13)(A) and (I) relating to eli-
gibility.
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Comment #4, §270.5(b)(4)

Texoma Area Agency on Aging

Tri-County Senior Nutrition Project, Inc.

Comment: Do you mean the nutritional risk assessment? If so,
perhaps the proper wording should be used here.

Department Response: The Department concurs. Language
has been added to clarify. The text of the rule has been modi-
fied to read: (4) All meal participants must complete a Nutritional
Risk Assessment not less than once per year.

Comment #5, §270.5(c)

Texoma Area Agency on Aging

Tri-County Senior Nutrition Project, Inc.

Comment: It usually takes our nutrition provider up to 10 days to
collect the information from all 20 sites. Can this be modified?

Department Response: The Department does not concur. The
rule requires contract agency provider sites to provide a copy
of all required inspection results to the area agency on aging
within five calendar days of receipt of the results. It does not
require the contract agency wait until all provider sites have their
inspections completed. They should be submitted as they are
completed. Five days seems reasonable for provider sites to
submit the information.

Comment #6, §270.5(e)(1), (e)(2)

Combined Community Action, Inc.

Hill County Community Action Association, Inc.

Meals on Wheels Nutrition and Fellowship Project

Texas Association of Aging Programs

Comment: We strongly oppose the 10% cash match require-
ment in the proposed new rule. The 10% match currently re-
quired by the Older Americans Act is not a required cash match.

Department Response: The Department concurs. A workgroup
was held to discuss the match requirement. Language has been
added to clarify. The text of the rule has been modified to read:
(e) Match. Contract agencies will provide a minimum of 10%
cash or in-kind match.

Because a cash match is no longer required, the need for
a waiver has become obsolete. Subsection (e)(2) has been
deleted from rule.

Comment #7, §270.5(k)(1)

Office of the Attorney General

Comment: Include "meal included on the" after "each."

Department Response: The suggested change has been made.
The text of the rule has been modified to read: (1) Each meal
included on the menu and a list of allowable substitutions must
be approved by a dietician consultant as meeting 1/3 of the rec-
ommended dietary allowance (RDA) for older adults and the Di-
etary Guidelines for Americans. The approval must occur and
be documented prior to the date the meal is served. The dietary
consultant must be a registered dietician who is:

Comment #8, §270.5(q)(3)

Texoma Area Agency on Aging

Tri-County Senior Nutrition Project, Inc.

Comment: Can the same protocols established by TDHS for Title
XX meals be referenced here so providers will not have to use
two different procedures?

Department Response: The Department does not concur.
These rules were written in coordination with the TDHS. In the
near future, TDHS nutrition standards will be modified to include
the same language in subsection (q)(3).

Comment #9, §270.5(q)(4)

Office of the Attorney General

Comment: Modify "changes" to "change."

Department Response: The suggested change has been made.
The text of the rule has been modified to read: (4) Contract agen-
cies must have written procedures in place to ensure significant
change in the meal participant’s physical or mental condition or
environment is reported, investigated and appropriate action is
implemented within one business day following notification of the
change.

Comment #10, §270.5(r)(2)

Office of the Attorney General

Comment: End the sentence after duties and insert "Training"
before "must include."

Department Response: The suggested change has been made.
The text of the rule has been modified to read: (2) The contract
agency must provide all staff, including volunteers who come in
contact with clients in a capacity other than just serving or deliv-
ering meals, with at least two hours of training before assuming
duties. Training must include:

Comment #11, §270.5(r)(4)

Office of the Attorney General

Comment: Include "to be completed no later than" after training,
remove "within" and include "after" before "assumption."

Department Response: The suggested changes have been
made. The text of the rule has been modified to read: (4) The
contract agency must provide the food service supervisor with
at least six hours of training to be completed no later than 30
days after assumption of duties in the following food preparation
areas:

Comment #12 & #13, §270.5(r)(5)

Coastal Bend Area Agency on Aging

Comment: We pulled the current state standards and compared
the proposed requirement. We recommend this be changed
as follows: Texas Food Protection Management certification re-
quires 14 hours of food safety education by the state accredited
FPM program and passing an examination. Recertification is re-
quired every 3 years after initial certification and entails 6 hours
of education by a state accredited FPM program and passing an
examination. Students passing the examinations are issued a
state FPM certification card entitling them to reciprocity for FPM
certification throughout all jurisdiction of the state.

Texoma Area Agency on Aging

Tri-County Senior Nutrition Project, Inc.

Comment: We do not believe the requirements in the Texas
Food Establishment Rules published by the Texas Department
of Health give the food service supervisor the option of being
certified within one year.
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Department Response: The Department generally concurs.
Language has been added to clarify the requirements for the
food service supervisor. The text of the rule has been modified
to read: (5) The food service supervisor must comply with the
Texas Department of Health rules regarding the knowledge and
demonstration of a food protection manager.

By clarifying (r)(5), (r)(6) is unnecessary. Subsection (r)(6) has
been deleted from rule. Subsection (r)(7) has been renumbered
(r)(6).

Comment #14, §270.5(t)

Office of the Attorney General

Comment: Remove "includes" after which and insert "identifies."
After "source" insert "of information presented."

Department Response: The suggested changes have been
made. The text of the rule has been modified to read: (t)
Nutrition Education. Nutrition Education must be provided on a
monthly basis to congregate and home delivered meal clients.
An annual written plan for nutrition education must be developed
which identifies subject matter, presenter, materials used and
source of information presented. This plan must be maintained
for monitoring purposes.

Comment #15, §270.5(u)(1)

North Texas Area Agency on Aging

Comment: I believe this section should make reference to the
monitoring requirements for vendors.

Department Response: The Department concurs. Language
has been added to clarify. The text of the rule has been mod-
ified to read: (1) The contract agency will be monitored by the
area agency on aging in accordance with 40 TAC 260.1 (d) relat-
ing to provider reviews or, for a vendor, 40 TAC 260.19 (f) relating
to quality assurance.

Comment #16, §270.5(w)(1)

Office of the Attorney General

Comment: Include "by the contract agency" after maintained.

Department Response: The suggested change has been made.
The text of the rule has been modified to read: (1) The contract
agency must inform clients in writing of complaint procedures
on or before initiation of service. Documentation of receipt of the
complaint procedure by the meal participant must be maintained
by the contract agency for monitoring purposes.

40 TAC §270.5

The repeal is adopted under Texas Human Resources Code
§101.021, which provides the Texas Department on Aging with
the authority to promulgate rules governing the operation of the
Department.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 14, 2000.

TRD-200005676

Gary Jessee
Program Specialist
Texas Department on Aging
Effective date: September 3, 2000
Proposal publication date: June 9, 2000
For further information, please call: (512) 424-6857

♦ ♦ ♦
40 TAC §270.5

The new section is adopted under Texas Human Resources
Code §101.021, which provides the Texas Department on Aging
with the authority to promulgate rules governing the operation
of the Department.

§270.5. Nutrition Service Requirements.

(a) Purpose. This rule establishes the requirements for provid-
ing congregate and/or home delivered nutrition services.

(b) Eligibility.

(1) Eligibility criteria shall meet the provisions stated in the
Older Americans Act, §307(a)(13)(A) and (I) relating to eligibility.

(2) Home delivered meal participants, at the time of service
initiation, must meet the minimum score requirement on the DHS Form
2060 as established by the Department and must have demonstrated
need.

(3) Home delivered meal participants must be reassessed
by the area agency on aging or the contract agency not less than once
per year.

(4) All meal participants must complete a Nutritional Risk
Assessment not less than once per year.

(c) Compliance with Laws and Regulations. The contract
agency/vendor shall follow procedures and maintain facilities that are
in compliance with all applicable federal, state and local fire, health,
sanitation and safety laws and regulations. All food preparation,
handling, and service activities shall comply with Texas Department
of Health Division of Food and Drug, "Rules on Food Service Sanita-
tion." The contractor must provide a copy of all required inspection
results to the area agency on aging withinfive calendar days of receipt
of the results.

(d) USDA Compliance. Contract agencies/vendors must com-
ply with the Older Americans Act, §311, concerning surplus commodi-
ties and United States Department of Agriculture Food Distribution
Regulations, 7 Code of Federal Regulations, Part 350; must ensure that
only eligible meals served by Older Americans Act funded projects are
reported for USDA cash/commodity reimbursement; and must ensure
that cash will only be used to purchase food grown in the United States.

(e) Match. Contract agencies will provide a minimum of 10%
cash or in-kind match.

(f) Program Income.

(1) Contract agencies will comply with the requirements
described in 40 TAC §260.2 relating to program income.

(2) Contract agencies shall recover at a minimum the full
meal cost as defined for ineligible meals for staff and guests under 60.
Payment for ineligible meals shall be receipted separately from contri-
butions and handled the same as program income. The meal cost for
purposes of cost recovery from staff and guests under age 60 shall be
posted in a prominent location and easily visible to guests.
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(g) Facilities. Facilities must meet all requirements as
described in Subsection (c) relating to compliance with applicable
federal, state and local fire, health, sanitation and safety laws and
regulations laws and regulations and the Older Americans Act, §307
(a)(13)(D).

(h) Records. Contract agencies must comply with the require-
ments described in 40 TAC §260.1 (e) relating to records.

(i) Service Days. The contract agency shall serve meals in ac-
cordance with the provisions identified in the Older Americans Act,
§331 and §336 concerning program authorization.

(j) Meal Requirements. Each meal shall comply with the
provisions of the Older Americans Act, §339, concerning compliance
with Dietary Guidelines for Americans and recommended dietary
allowances.

(k) Menus.

(1) Each meal included on the menu and a list of allowable
substitutions must be approved by a dietician consultant as meeting 1/3
of the recommended dietary allowance (RDA) for older adults and the
Dietary Guidelines for Americans. The approval must occur and be
documented prior to the date the meal is served. The dietary consultant
must be a registered dietician who is:

(A) licensed by the Texas State Board of Examiners of
Dieticians; or

(B) has a baccalaureate degree with major studies in
food and nutrition, dietetics or food service management.

(2) Planned menus should provide for variety in flavor,
consistency, texture, temperature and variety.

(l) Standard Recipes. Food production shall be planned and
managed by the contract agency through the use of standardized recipes
adjusted to yield the number of servings needed, and to provide for con-
sistency in quality and documented nutrient content of food prepared.

(m) Modified Diets.

(1) Therapeutic medical diets may deviate from the stan-
dard menu pattern as required by the participant’s medical condition as
documented by his/her physician.

(2) The provision of therapeutic medical diets will be de-
termined by a nutrition/meal provider agency’s ability to provide ther-
apeutic medical diets.

(n) Frozen, chilled or shelf-stable meals shall be provided in
accordance with the Department’s procedures and may be used only if
the following conditions exist:

(1) Sanitary and safe conditions can be provided by the
contract agency and the participant for storage, thawing and reheating.

(2) Meals can be safely handled by the participant or by
another available person when the participant is confused, frail or oth-
erwise disabled and unable to safely handle the meal.

(o) Meal Packaging.

(1) Supplies and carriers will be used so that hot foods are
packaged and transported separately from cold foods.

(2) Meal carriers used to transport trays or containers of
hot or cold foods that may be easily damaged will be enclosed to pro-
tect such food from contamination, crushing or spillage and will be
equipped with insulation and/or supplemental hot or cold sources as is
necessary to maintain safe temperatures.

(3) Meal packaging must meet the following criteria:

(A) be sealed to prevent the moisture loss or spillage to
the outside of the container, and to maintain a safe temperature through-
out transport;

(B) be designed with compartments to separate food
items for visual appeal and minimize spillage between compartments;
and

(C) be easy for the participant to open.

(p) Holding Time. Holding time for hot food shall not exceed
four hours from the time when the food is taken from the equipment
in which cooking or reheating is completed until it is served to the
participant.

(q) Delivery of Home Delivered Meals.

(1) Meals will be prepared and packaged so that delivery
can be made within the preferred delivery window of 11:00 am to 1:00
pm.

(2) Meals may not be left unattended. Written procedures
for meal delivery shall be developed by the contract agency which re-
quire maximum sanitation and safety for the meal participant.

(3) Contract agencies/vendors may be reimbursed for up to
two consecutive deliveries per month per client when a meal is deliv-
ered and the participant is not home to accept it. However, contract
agencies must have written procedures in place to ensure a follow-up
with participants when they are not home to receive meals.

(4) Contract agencies must have written procedures in
place to ensure significant changes in the meal participant’s physical
or mental condition or environment is reported, investigated and
appropriate action is implemented within one business day following
notification of the change.

(r) Training.

(1) The contract agency must provide at least one hour of
training to all staff and volunteers who serve and/or deliver meals. Al-
ternatively, the same information may be provided to staff and volun-
teers in an area agency on aging contract manager-approved written
document. This information must be provided before staff assume du-
ties and must include:

(A) client confidentiality;

(B) procedures used in handling emergency situations
involving clients;

(C) sanitary methods used in serving and delivering
meals;

(D) general knowledge and basic techniques of working
with persons who are aged and persons who are disabled; and

(E) personal hygiene.

(2) The contract agency must provide all staff, including
volunteers who come in contact with clients in a capacity other than just
serving or delivering meals, with at least two hours of training before
assuming duties. Training must include:

(A) client confidentiality;

(B) procedures used in handling emergency situations
involving clients;

(C) sanitary methods used in serving and delivering
meals;

(D) general knowledge and basic techniques of working
with persons who are aged and persons who are disabled; and
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(E) orientation in applicable Department, area agency
on aging and contract agency forms, rules, procedures and policies.

(3) The contract agency must provide the food service su-
pervisor with at least two hours of training before assuming duties. The
training must cover the following sanitation and safety areas:

(A) personal hygiene;

(B) food storage, preparation and service;

(C) equipment cleaning before, during and after meal
service;

(D) selections of proper utensils and equipment for
transporting and serving foods; and

(E) automatic and manual dishwashing procedures.

(4) The contract agency must provide the food service su-
pervisor with at least six hours of training to be completed no later than
30 days after assumption of duties in the following food preparation ar-
eas:

(A) practical procedures for food preparation, storage
and serving;

(B) portion control of food in appropriate dishes;

(C) use of standardized recipes;

(D) nutritional needs and meal pattern requirements of
older adults to be served; and

(E) quality control of:

(i) flavor;

(ii) consistency;

(iii) texture;

(iv) temperature; and

(v) appearance (including the use of garnishes).

(5) The food service supervisor must comply with the
Texas Department of Health rules regarding the knowledge and
demonstration of a food protection manager.

(6) Verification of all training activities and the completion
thereof as described in this Subsection must be maintained by the con-
tract agency for monitoring purposes.

(s) Nutrition Outreach. A written activity plan must be de-
signed to identify eligible clients, with an emphasis on high risk clients
within the target population as identified in the Older Americans Act
§306 (a)(1). This plan must be maintained by the contract agency for
monitoring purposes.

(t) Nutrition Education. Nutrition Education must be provided
on a monthly basis to congregate and home delivered meal clients. An
annual written plan for nutrition education must be developed which
identifies subject matter, presenter, materials used and source of infor-
mation presented. This plan must be maintained for monitoring pur-
poses.

(u) Monitoring.

(1) The contract agency will be monitored by the area
agency on aging in accordance with 40 TAC §260.1 (d) relating to
provider reviews or, for a vendor, 40 TAC §260.19 (f) relating to
quality assurance.

(2) The contract agency shall conduct in-house monitoring
to document holding times, safe temperatures and quality of meals.

(v) Weather-Related Emergencies, Fire and Other Disasters.

(1) Facilities and equipment of the contract agency shall be
available in emergencies and disasters according to a plan that puts high
risk older participants as a priority.

(2) The contract agency shall adopt written procedures to
provide for the availability of food to participants in emergencies and
disasters.

(w) Complaints.

(1) The contract agency must inform clients in writing of
complaint procedures on or before initiation of service. Documentation
of receipt of the complaint procedure by the meal participant must be
maintained by the contract agency for monitoring purposes.

(2) Contract agencies shall investigate and respond in writ-
ing to all written complaints in a timely manner.

(3) The contract agency shall maintain documentation of
complaints that includes but is not limited to:

(A) the date the complaint is received by the contract
agency;

(B) who the complaint is from;

(C) the nature of the complaint;

(D) the outcome of the complaint; and

(E) the date final action was taken.

(4) The contract agency shall promptly initiate investiga-
tion by local health authorities of complaints involving two or more
persons with symptoms of foodborne illnesses within a similar time-
frame after consuming food from the contract agency. Contract agen-
cies shall report such complaints as required in Department procedures.

(x) Subcontracting. If the contract agency intends to subcon-
tract meal preparation and or service delivery, the contract agency must
obtain written prior approval from the area agency on aging.

(y) Customer Satisfaction Survey.

(1) The contract agency must provide meal participants the
opportunity to complete a customer satisfaction survey not less than
once per year.

(2) The contract agency will use the results from the com-
pleted customer satisfaction surveys to establish benchmarks and to
make necessary improvements identified through the surveys.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 14, 2000.

TRD-200005677
Gary Jessee
Program Specialist
Texas Department on Aging
Effective date: September 3, 2000
Proposal publication date: June 9, 2000
For further information, please call: (512) 424-6857

♦ ♦ ♦
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 REVIEW OF AGENCY RULES
This Section contains notices of state agency rules review as directed by the 75th Legislature,
Regular Session, House Bill 1 (General Appropriations Act) Art. IX, Section 167. Included here
are: (1) notices of plan to review; (2) notices of intention to review, which invite public comment to
specified rules; and (3) notices of readoption, which summarize public comment to specified rules.
The complete text of an agency’s plan to review is available after it is filed with the Secretary of
State on the Secretary of State’s web site (http://www.sos.state.tx.us/texreg). The complete text of
an agency’s rule being reviewed and considered for readoption is available in the Texas Adminis-
trative Code on the web site (http://www.sos.state.tx.us/tac).

For questions about the content and subject matter of rules, please contact the state agency that
is reviewing the rules. Questions about the web site and printed copies of these notices may be
directed to the Texas Register office.



Agency Rule Review Plans
Texas Department of Banking

Title 7, Part 2

Filed: August 15, 2000

♦ ♦ ♦
Texas Commission for the Blind

Title 40, Part 4

Filed: August 11, 2000

♦ ♦ ♦
Comptroller of Public Accounts

Title 34, Part 1

Filed: August 14, 2000

♦ ♦ ♦
Texas Department of Economic Development

Title 10, Part 5

Filed: August 14, 2000

♦ ♦ ♦
Finance Commission of Texas

Title 7, Part 1

Filed: August 15, 2000

♦ ♦ ♦
Interagency Council on Early Childhood Intervention

Title 25, Part 8

Filed: August 11, 2000

♦ ♦ ♦
State Securities Board

Title 7, Part 7

Filed: August 11, 2000

♦ ♦ ♦
Agency Rule Review Plan--Revised
State Board for Educator Certification

Title 19, Part 7

Filed: August 10, 2000

♦ ♦ ♦
Proposed Rule Review
Comptroller of Public Accounts

Title 34, Part 1

The Comptroller of Public Accounts proposes to review and consider
for readoption, revision, or repeal all sections of Texas Administrative
Code, Title 34, Part I, Chapter 3, Subchapter A (General Rules); Sub-
chapter E (Miscellaneous Taxes Based on Gross Receipts); Subchapter
G (Cigarette Tax); Subchapter H (Cigar and Tobacco Tax); Subchap-
ter M (Inheritance Tax); Subchapter U (Public Utility Gross Receipts
Tax); and Subchapter X ( Pari-mutuel Wagering Racing Revenue) and
all sections under Chapter 5 (Funds Management, Fiscal Management)
and Chapter 9 (Property Tax Administration) and all chapters of Title
34, Part II (Treasury Operations). This review and consideration is be-
ing conducted in accordance with Government Code, §2001.039. The
review will include, at a minimum, whether the reasons for adopting or
readopting the rules continue to exist.

In accordance with the above referenced §2001.039, the Comptroller
will accept comments regarding whether the reason for adopting or
readopting each of these rules continues to exist. The comment period
will last for 30 days beginning with the publication of this notice in the
Texas Register.

Comments pertaining to this notice to review Subchapters A, E, G, H,
and U may be submitted to Bryant K. Lomax, Manager, Tax Policy
Division , P.O. Box 13528, Austin, Texas 78711-3528.

Comments pertaining to this notice to review Subchapter M may be
submitted to Tom Ellis, Manager, Revenue Accounting Division, P.O.
Box 13528, Austin, Texas 78711-3528.
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Comments pertaining to this notice to review Subchapter X may be
submitted to Jimmy Archer, Manager, Criminal Investigation Division,
P.O. Box 13528, Austin, Texas 78711-3528.

Comments pertaining to this notice to review all sections under Chapter
5 may be submitted to Ken Welch, Assistant Director, Fiscal Manage-
ment, P.O. Box 13528, Austin, Texas 78711-3528.

Comments pertaining to this notice to review all sections under Chapter
9 may be submitted to Buddy Breivogel, Manager, Property Tax Divi-
sion, P. O. Box 13528, Austin, Texas 78711-3528.

Comments pertaining to this notice to review all chapters of Title 34,
Part II may be submitted to Mike Doyle, Director, Treasury Operations,
P. O. Box 13528, Austin, Texas 78711-3528.

TRD-200005756
Martin Cherry
Deputy General Counsel for Tax Policy and Agency Affairs
Comptroller of Public Accounts
Filed: August 15, 2000

♦ ♦ ♦
Texas Department of Economic Development

Title 10, Part 3

The Texas Department of Economic Development (department) files
this notice of intention to review Chapter 182. Small Business Assis-
tance, Subchapter A. Business Permit Office pursuant to the Appropri-
ations Act of 1997, House Bill 1, Article IX, §167.

As part of this review process the department is proposing the repeal of
§§182.1-182.4 and the readoption of new subsections. The proposed
amendments may be found in the Proposed Rules section of theTexas
Register. As required by §167, the department will accept comments
regarding whether the reason for adopting the rules continues to exist in
the comments filed on the proposed new section. The comment period
will last for thirty days beginning with the publication of this notice of
intention to review.

Written comments on this proposed review may be hand-delivered to
DeAnn Luper, Legal Assistant, Texas Department of Economic De-
velopment, 1700 North Congress, Suite 130, Austin, Texas 78701,
mailed to P.O. Box 12728, Austin, Texas 78711-2728, or faxed to (512)
936-0415, within 30 days of publication.

§182.1. Definitions

§182.2. Comprehensive Application Procedure

§182.3. Comprehensive Application Request Form

§182.4. Agency Response Form

TRD-200005695
Tracye McDaniel
Deputy Executive Director
Texas Department of Economic Development
Filed: August 14, 2000

♦ ♦ ♦
Texas Department of Economic Development

Title 10, Part 5

The Texas Department of Economic Development (department) files
this notice of intention to review Chapter 172. Texas Rural Economic
Development Program pursuant to the Appropriations Act of 1997,
House Bill 1, Article IX, §167.

As part of this review process the department is proposing the adoption
of amendments to §172.1. The proposed amendments may be found
in the Proposed Rules section of theTexas Register. As required by
§167, the department will accept comments regarding whether the rea-
son for adopting the rules continues to exist in the comments filed in
the proposed amendments section. The comment period will last for
thirty days beginning with the publication of this notice of intention to
review.

Written comments on this proposed review may be hand-delivered to
DeAnn Luper, Legal Assistant, Texas Department of Economic De-
velopment, 1700 North Congress, Suite 130, Austin, Texas 78701,
mailed to P.O. Box 12728, Austin, Texas 78711-2728, or faxed to (512)
936-0415, within 30 days of publication.

§172.1. General Provisions

§172.2. Texas Rural Economic Development Fund

§172.3. Eligibility Requirements

§172.4. Filing Requirements and Consideration of Applications

§172.5. Contents of Application

§172.6. General Terms and Conditions of Department’s Financial
Commitment

§172.7. Criteria for Approval of Loan Guaranty

§172.8. Loan Administration

§172.9. Loan Review Committee

§172.10. Eligible Lenders

TRD-200005699
Tracye McDaniel
Deputy Executive Director
Texas Department of Economic Development
Filed: August 14, 2000

♦ ♦ ♦
Commission on State Emergency Communications

Title 1, Part 12

The Commission on State Emergency Communications proposes to
review §251.9, concerning Guidelines for Addressing Maintenance
Funds, in accordance with the Appropriations Act, Article IX, §167.

The Commission on State Emergency Communications previously pro-
posed and adopted the review regarding this section, which was effec-
tive August 16, 1999. The agency would again like to invite public
comment and feedback regarding this section.

The Commission on State Emergency Communications will accept
comments for 30 days following the publication of this rule review
in the Texas Register. Comments on the proposal may be submitted
to: James D. Goerke, Executive Director, Commission on State
Emergency Communications, 333 Guadalupe Street, Suite 2-212,
Austin, Texas 78701; phone (512) 306-6911; or fax (512) 305-6937.

The Commission on State Emergency Communications will hold a
public hearing regarding §251.9, Guidelines for Addressing Mainte-
nance Funds, on September 5, 2000, at 2:00 p.m. The public hearing
will be held at 333 Guadalupe Street, Room 100, Austin, Texas. This
notice of public hearing has also been published in the miscellaneous
section of this issue of theTexas Register.

This notice is in accordance with the Appropriations Act, Article IX,
§167.
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TRD-200005691
James D. Goerke
Executive Director
Commission on State Emergency Communications
Filed: August 14, 2000

♦ ♦ ♦
General Services Commission

Title 1, Part 5

The General Services Commission (the "Commission") proposes to
complete the review Title 1, Texas Administrative Code, Part V, Chap-
ter 111, Subchapter A - Administration, §§111.1 through 111.5, Sub-
chapter B - Historically Underutilized Business Program, §§111.11
through 111.28, and Subchapter C, - Cost of Copies of Open Records,
§§111.61 through 111.71. The rule review is pursuant to Texas Govern-
ment Code, §2001.039 (relating to Agency Review of Existing Rules).

As part of the rule review process, the Commission proposes
amendments to Title 1, Texas Administrative Code, Subchapter A -
Administration, §§111.1 - Organization, 111.2 - Definitions, 111.3 -
Protests/Dispute Resolution/Hearing, 111.4 - Ethical Standards and
111.5 - Complaints; and new rules §§111.6 - Petition for Adoption
of Rules and 111.7 - Negotiation and Mediation of Certain Contract
Disputes. The proposed rules may be found in the proposed section of
this publication of theTexas Register.Amendments are also proposed
for Subchapter C - Cost of Copies of Public Information, §111.62
concerning Definitions.

The Proposed Notice of Intent to Review Subchapter B - Historically
Underutilized Business Program, was conducted and published in the
November 12, 1999, issue of theTexas Register,24 Tex Reg 9903,
and the Notice to Adopt the Review of Subchapter B - Historically
Underutilized Business Program was published in the February 11,
2000, publication of theTexas Register, 25 TexReg1157. Amendments
were proposed and adopted at the time of the Review of Subchapter B
- Historically Underutilized Business Program for §§111.12, 111.15,
111.16, 111.17, 111.18, 111.20, 111.22 and 111.23. The adoption of
these rules appeared in the December 17, 1999, of theTexas Register,
24 TexReg 11255 and became effective December 21, 1999.

The assessment by the Commission at this time indicates that the reason
for adopting or readopting these rules continues to exist.

Comments on the review of Title 1, T.A.C., Chapter 111 - Executive
Administration Division, may be submitted in writing within 30 days
following the publication of this notice in theTexas Registerto Ann Dil-
lon, General Counsel, General Services Commission, P.O. Box 13047,
Austin, TX 78711-3047.

TRD-200005665
Ann Dillon
General Counsel
General Services Commission
Filed: August 11, 2000

♦ ♦ ♦
Texas Natural Resource Conservation Commission

Title 30, Part 1

The Texas Natural Resource Conservation Commission (commission)
notices the intention to review and proposes the readoption of Chapter
281, Applications Processing.

The review of Chapter 281 is proposed in accordance with the require-
ments of Texas Government Code, §2001.039; and the General Ap-
propriations Act, Article IX, §9-10.13, 76th Legislature, 1999, which
require state agencies to review and consider for readoption each of
their rules every four years. A review must include an assessment of
whether the reasons for the rules continue to exist.

Chapter 281 establishes the general policy for the processing of ap-
plications for permits, licenses, and other types of approvals. Chapter
281 also identifies those agency actions which are subject to review
for consistency with the goals and policies of the Texas Coastal Man-
agement Program under the Coastal Coordination Act, Texas Natural
Resources Code, Subchapters C and F, Chapter 33, and the rules of the
Coastal Coordination Council contained in 31 TAC Chapters 501 and
505. The chapter identifies, addresses, and resolves consistency issues
prior to final agency action to avoid the referral of agency actions to the
council for review, thereby avoiding unnecessary delay in final agency
action with respect to a request or application for a permit, order, or
other authorization from the commission.

The commission has conducted a preliminary review of the rules under
Chapter 281 and has determined that the reasons for adopting the rules
continue to exist. The rules are needed to implement provisions of
state law, including Health and Safety Code, §§361.064, 361.0641,
361.066, 361.068, 361.079, 361.082(c), and 361.084, regarding the in-
dustrial solid waste and municipal solid waste programs; §§361.0232,
361.0234, and 361.0871(c), regarding the prioritization process for
commercial hazardous waste management facility permit applications;
§§401.107, 401.108, 401.110, 401.112 - 401.114, and 401.116,
regarding radiation control; Local Government Code, §375.022 and
§375.025, regarding the creation of municipal management districts,
and §395.080, regarding impact fees; Natural Resources Code,
§§33.205, 33.2051, 33.2053, and 33.208(a), regarding consistency
with the Coastal Management Program as it applies to the commission;
and Texas Water Code, §5.115, regarding notice; §5.235, regarding
fees; §§11.124, 11.125 - 11.129, 11.132, and 12.011, regarding water
rights; §13.244 and §13.246(a), regarding certificates of convenience
and necessity; §16.092, regarding local sponsor designation; §16.236,
regarding levees for reclamation projects; §§18.011, 18.053, 18.054,
18.056, 18.081, 18.082, 18.084, and 18.085, regarding weather
modification; §§26.027, 26.028, and 26.0281, regarding water quality;
§§27.012 - 27.014 and 27.051(e), regarding underground injection
control; §§36.304 - 36.306, 49.071, 49.105(c), 49.153(c), 49.181,
49.182, 49.231, 49.274, 49.321 - 49.324, 49.351, and 49.456, regard-
ing other water district applications and petitions such as dissolution
of groundwater districts, name changes, appointment of directors,
revenue notes, bonds, supervision of projects, standby fees, emergency
projects, dissolution of districts other then groundwater districts, fire
plans, and bankruptcy; §§36.013, 36.015, 49.011, 51.027, 51.333,
54.014, 54.021, 54.030, 54.033, 55.040, 55.043, 58.027, 58.030,
59.003, 59.007, 65.014, 65.021, 66.014, and 66.019, regarding
water district creations, conversions, and addition of powers. The
commission invites comments on whether the reasons for the rules in
Chapter 281 continue to exist.

The commission’s review of Chapter 281 has also revealed the need for
a number of modifications that may be needed for clarification of ap-
plication processing requirements and to enhance consistency among
the various programs. The commission intends to propose another rule-
making in the future. Today’s proposal is limited to the review in accor-
dance with the requirements of Texas Government Code, §2001.039;
and the General Appropriations Act, Article IX, §9-10.13, 76th Legis-
lature, 1999.

Comments may be submitted to Patricia Durón, Office of Environmen-
tal Policy, Analysis, and Assessment, MC 205, P.O. Box 13087, Austin,
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Texas 78711-3087 or faxed to (512) 239-4808. All comments should
reference Rule Log Number 1999-062Q-281-AD. Comments must be
received by 5:00 p.m., September 11, 2000. For further information or
questions concerning this proposal, please contact Debi Dyer, Policy
and Regulations Division, at (512) 239-3972.

TRD-200005687
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: August 14, 2000

♦ ♦ ♦
Adopted Rule Review
Texas Department of Agriculture

Title 4, Part 1

The Texas Department of Agriculture (the department) adopts the re-
view of Title 4, Texas Administrative Code, Part 1, Chapter 1, con-
cerning General Procedures, pursuant to the Texas Government Code,
§2001.039 and the General Appropriations Act, Article IX, §9-10.13,
76th Legislature, 1999 (Section 9-10.13), and readopts these chapters
with the amendments and new sections proposed in its notice of in-
tention to review. The proposed notice of intention to review was pub-
lished in the May 5, 2000, issue of theTexas Register(25 TexReg 4195).

Section 9-10.13 and §2001.039 require state agencies to review and
consider for readoption each of their rules every four years. The review
must include an assessment of whether the original justification for the
rules continues to exist. As part of the review process, the department
proposed amendments to Title 4, §§1.3, 1.5, 1.200, 1.404, 1.700 and
1.701, new §1.201 and §1.206, and the repeal of §1.91 and §1.201.
These proposals were also published in the May 5, 2000, issue of the
Texas Register. No comments were received on the department’s notice
of intention to review or on the proposed amendments, new sections or
repeals. These proposals are all being adopted without changes. The
adoptions may be found in the adopted rule section of this publication
of theTexas Register.

The department has determined that with the exception of sections re-
pealed, that the reason for adopting the above-referenced amendments
and new sections added to Chapter 1, and readopting without changes
all remaining sections in Title 4, Part 1, Chapter 1, continues to exist.

TRD-200005576
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Filed: August 10, 2000

♦ ♦ ♦
Texas Agriculture Resources Protection Authority

Title 4, Part 8

The Board of Directors of the Agriculture Resources Protection Au-
thority (ARPA Board) adopts the review of Title 4, Texas Administra-
tive Code, Part 7, Chapter 101, concerning General Rules and Chapter
105, concerning Chlordane Regulations, pursuant to the Texas Gov-
ernment Code, §2001.039 and the General Appropriations Act, Article
IX, §§9-10.13, 76th Legislature, 1999 (§§ 9-10.13), and readopts these
chapters with the amendments proposed in its notice of intent to review.
The proposed notice of intent to review was published in the June 30,
2000, issue of theTexas Register(25 TexReg 6391).

Section 9-10.13 and §2001.039 require state agencies to review and
consider for readoption each of their rules every four years. The review
must include an assessment of whether the original justification for the
rules continues to exist.

As part of the review process, the ARPA Board proposed amendments
to Title 4, Part 7, §101.20 and §105.12. These proposals were also pub-
lished in the June 30,2000, issue of theTexas Register. No comments
were received on the proposals or the Board’s notice of intent to review
Chapters 101 and 105. The adopted amendments may be found in the
adopted rule section of this issue of theTexas Register

The ARPA Board has determined that in addition to readopting the
above-referenced sections with amendments, the reason for readopting
without changes all remaining sections in Title 4, Part 7, Chapters 101
and 105 continues to exist.

TRD-200005582
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Filed: August 10, 2000

♦ ♦ ♦
Texas Commission for the Blind

Title 40, Part 4

The Texas Commission for the Blind has completed its review of all
rules in Chapter 164 of the Texas Administrative Code in accordance
with the Appropriations Act, Article IX, §9-10.13, passed by the 76th
Texas Legislature (1999).

The Board received no public comments in response to its notice of the
rule review filed in the January 14, 2000, issue of theTexas Register
(25 TexReg 275).

As part of this review process, the Commission identified rules that can
be deleted or improved. Concurrent with this notice, the Commission
is proposing various actions that affect §§164.1, 164.2, 164.3, 164.10,
164.11, 164.13, 164.25, 164.26, 164.30, 164.31, 164.32, 164.41,
164.43, and 164.45. The Commission will receive public comments
on the proposed actions to these chapter rules during the normal
rule-making process and intends to adopt them at a future date.

The Commission finds that the reason for adopting all other rules in
the chapter continues to exist and they are hereby readopted without
changes.

TRD-200005602
Terrell I. Murphy
Executive Director
Texas Commission for the Blind
Filed: August 11, 2000

♦ ♦ ♦
State Board for Educator Certification

Title 19, Part 7

The State Board for Educator Certification (Board or SBEC) adopts
the agency’s review of Board rules in 19 Texas Administrative Code
Chapter 230, relating to Professional Educator Preparation and Certifi-
cation, pursuant to Article IX-74, §§9-10.13, of the General Appropri-
ations Act (H. B. 1, 76th Leg., 1999); §1.11 of S. B. 178, (76th Leg.,
1999); and §2001.039 of the Texas Government Code.
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The proposed rule review was published in the January 28, 2000, is-
sue of theTexas Register(25 TexReg 601) and posted on the agency’s
website.

No public comments were received in response to the Notice of Rule
Review.

The Board adopts the rule review of Chapter 230 with the following
changes to that chapter:

Subchapter A. Assessment of Educators: §230.5 (amendment).

Subchapter D. Local Cooperative Teacher Education Centers: §230.91
(repeal).

Subchapter E. Centers for Professional Development and Technology:
§230.121 (amendment).

Subchapter F. Professional Educator Preparation: §§230.151-230.161
(repeals).

Subchapter G. Program Requirements for Preparation of School Per-
sonnel for Initial Certificates and Endorsements: §§230.191-230.193,
230.195-230.199 (amendments).

Subchapter H. Alternative Certification of Teachers: §230.231 (repeal).

Subchapter I. Standards for Approval of Institutions Offering Graduate
Education Programs for Professional Certification: §230.261-230.271
(repeal)

Subchapter J. Graduate Education Programs for Professional Certi-
fication: §§230.301 (amendment); 230.302-230.303 (repeals); and
230.305-230.308, 230.310, 230.311, 230.313-230.314, 230.316, and
230.319 (amendments).

Subchapter K. Alternative Certification of Administrators: §230.361
(repeal).

Subchapter L. Postbaccalaureate Requirements for Persons Seeking
Initial Teacher Certification Through Approved Texas Colleges and
Universities: §230.391 (repeal).

Subchapter M. Certification of Educators in General: §230.413
(amendment)

Subchapter N. Certificate Issuance Procedures

Subchapter O. Texas Educator Certificates Based on Certification and
College Credentials from Other States or Territories of the United
States

Subchapter P. Requirements for Standard Certificates and Specialized
Assignments or Programs: §230.481 (amendment).

Subchapter Q. Permits: §230.506 and §230.507 (amendments).

Subchapter R. Record of Certificates: §230.531 and §230.532
(repeals).

Subchapter S. Paraprofessional Certificates: §§230.551- 230.560
(amendments).

Subchapter U. Assignment of Public School Personnel

Subchapter V. Continuing Education

Subchapter Y. Definitions

For the rest of Chapter 230, the Board’s reasons for adopting the rules
continue to exist.

This concludes the review of Chapter 230. Professional Educator
Preparation.

TRD-200005560
Pamela B. Tackett
Executive Director
State Board for Educator Certification
Filed: August 10, 2000

♦ ♦ ♦
Texas State Board of Medical Examiners

Title 22, Part 9

The Texas State Board of Medical Examiners adopts the review of
Chapter 167, concerning Reinstatement, pursuant to the Appropria-
tions Act of 1997, HB 1, Article IX, §167.

The proposed review was published in the July 2, 1999, issue of the
Texas Register(24 TexReg 5030).

The Texas State Board of Medical Examiners adopted new §§167.4-
167.6 in the May 12, 2000, issue of theTexas Register(25 TexReg
4349).

No comments were received regarding adoption of the review.

The agency’s reason for adopting the rules contained in this chapter
continues to exist.

This concludes the review of chapter 167. Reinstatement.

TRD-200005578
F. M. Langley, D.V.M., M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Filed: August 10, 2000

♦ ♦ ♦
Texas State Board of Pharmacy

Title 22, Part 15

The Texas State Board of Pharmacy adopts the review of Chapter 291
(§§291.71- 291.76), concerning Institutional Pharmacies (Class C),
pursuant to the Appropriations Act, 76th Legislature, §§9-10.13. The
proposed rule review was published in the June 16, 2000, issue of the
Texas Register(25 TexReg 5950).

In conjunction with this review, the agency adopts amendments to
Chapter 291 (§§291.71-291.76) published elsewhere in this issue of
theTexas Register.

No comments were received regarding adoption of this review. The
agency finds that the reason for adopting the rule continues to exist.

TRD-200005659
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Filed: August 11, 2000

♦ ♦ ♦

RULE REVIEW August 25, 2000 25 TexReg 8455



TABLES &
 GRAPHICS

Graphic material from the emergency, proposed, and adopted sections is published separately in
this tables and graphics section. Graphic material is arranged in this section in the following
order: Title Number, Part Number, Chapter Number and Section Number.

Graphic material is indicated in the text of the emergency, proposed, and adopted rules by the fol-
lowing tag: the word “Figure” followed by the TAC citation, rule number, and the appropriate sub-
section, paragraph, subparagraph, and so on.

Graphic Material will not be reproduced in the
Acrobat version of this issue of theTexas Regis-
ter due to the large volume. To obtain a copy of
the material please contact the Texas Register
office at (512) 463-5561 or (800) 226-7199.



IN ADDITION
The Texas Register is required by statute to publish certain documents, including applications to purchase
control of state banks, notices of rate ceilings, changes in interest rate and applications to install remote
service units, and consultant proposal requests and awards.

To aid agencies in communicating information quickly and effectively, other information of general interest to
the public is published as space allows.



Coastal Coordination Council
Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence under the Texas Coastal
Management Program

On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP goals
and policies identified in 31 TAC Chapter 501. Requests for federal
consistency review were received for the following projects(s) during
the period of August 2, 2000, through August 10, 2000:

FEDERAL AGENCY ACTIONS:

Applicant: Sullivan Land & Cattle Company; Location: The project
is located on 99th Street adjacent to Sydnor Bayou, Galveston, Galve-
ston County, Texas. Approximate UTM coordinates: Zone 15; 319000;
Northing: 3237300. CCC Project No.: 00-0277-F1; Description of
Proposed Action: The applicant proposes to construct a subdivision
with a community pier. The applicant will raise the grade of his prop-
erty with approximately 3,000 cubic yards of clean sand. A portion
of the work will fill 0.356 acre of wetlands along the shore of Syd-
nor Bayou. The applicant also proposes to construct a 200-foot-long
community pier with a 20-foot by 20-foot gazebo end structure. The
applicant proposes to place 4.394 acres of existing wetlands on the site
under a deed restriction. He will enhance wetlands along the southern
edge of his property by scraping down a high marsh area to create 0.481
acre of low marsh and excavating 0.367 acre to create a small lake and a
circulation channel to allow tidal circulation into the area. He will also
scrape down upland to create 0.172 acre of wetlands. Type of Appli-
cation: U.S.A.C.E. permit application #21995 under §10 of the Rivers
and Harbors Act of 1899 (33 U.S.C.A. §403) and §404 of the Clean
Water Act (33 U.S.C.A. §§125-1387).

Applicant: Davis Petroleum Corporation; Location: The project site
is located in Carancahua Bayou at its intersection with the Gulf In-
tracoastal Waterway in Galveston County, Texas. CCC Project No.:
00-0278-F1; Description of Proposed Action: The applicant proposes
to hydraulically dredge approximately 6,000 cubic yards of material
from Carancahua Bayou in order to drill up to 6 wells for the produc-
tion of oil and/or gas. The dredged material will be placed in an upland
area located adjacent to and northwest of the project site. Levees will

be constructed around the placement area with a 16-inch drain carrying
the effluent back into the slough. The applicant also requests authoriza-
tion to construct at least four pile clusters with navigation aids along the
Gulf Intracoastal Waterway. In addition, the applicant proposes to in-
stall well guards and a production platform if the wells are productive.
Type of Application: U.S.A.C.E. permit application #22107 under §10
of the Rivers and Harbors Act of 1899 (33 U.S.C.A. §403).

Applicant: Tepco, Inc. Location: The site is in Well No. 1 in State
Tract 62, West Galveston Bay, east of Greens Lake at the Gulf In-
tracoastal Waterway near Galveston, Galveston County, Texas. CCC
Project No.: 00-0279-F1; Description of Proposed Action: The appli-
cant proposes an extension of time to drill Well No. 1 in State Tract 62.
Type of Application: U.S.A.C.E. permit application #21246(01)/001
under §10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A. §403)
and §404 of the Clean Water Act (33 U.S.C.A. §§125-1387).

Applicant: Floyd and Robin Edmonds; Location: The project is located
at the northern end of a man-made canal off Double Bayou at 208 Ea-
gle Road in Oak Island, Chambers County, Texas. Approximate UTM
coordinates: Zone 15; Easting: 336400; Northing: 3282100. CCC
Project No.: 00-0280-F1; Description of Proposed Action: The appli-
cant proposes to maintain 231 cubic yards of fill material previously
placed into approximately 1,000 square feet of wetlands without a De-
partment of the Army permit. The applicant placed the fill material to
clean up the area and prevent the deposition of dead fish and debris
behind a commercial facility. Type of Application: U.S.A.C.E. permit
application #21873 under §404 of the Clean Water Act (33 U.S.C.A.
§§125-1387).

Applicant: Friede Goldman Offshore, TX, L.P.; Location: The project
is located along the west bank of the Sabine River, south of the in-
tersection of Interstate 10 and State Highway 358, Orange, Orange
County, Texas. The disposal sites are located in Corps of Engineers
Disposal Areas 31 (in Texas) and 37 (in Louisiana), just south and
east of the project site, respectively. Approximate UTM coordinates
for the project site: Zone 15; Easting: 430260; Northing: 3328850.
Approximate UTM coordinates for the disposal sites: Disposal Area
31; Zone 15; Easting: 429800; Northing: 3325500. Disposal Area
37; Zone 15; Easting: 430730; Northing: 332850. CCC Project No.:
00-0281-F1; Description of Proposed Action: The applicant proposes
to install 800 feet of sheet pile bulkhead behind (landward of) the exist-
ing bulkhead and dock, then remove the existing 800-foot bulkhead and
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800- by 30-foot dock and hydraulically dredge an area approximately
180 feet by 800 feet along the shoreline in front of the bulkhead. The
applicant proposes to maintain this dredged area to a depth of 30 feet.
However, since the majority of this area is already at or near a depth
of 30 feet, the currently proposed amount of material to be dredged is
approximately 30,500 cubic yards. Type of Application: U.S.A.C.E.
permit application #22035 under §10 of the Rivers and Harbors Act of
1899 (33 U.S.C.A. §403) and §404 of the Clean Water Act (33 U.S.C.A.
§§125-1387).

Applicant: Crown Central Petroleum Corporation; Location: The site
is located at Mile 45 at Corps of Engineers Station 985+00, down-
stream of the Washburn Tunnel, in Pasadena, Harris County, Texas.
Approximate UTM coordinates: Zone 15; Easting: 295800; Northing:
3292000. CCC Project No.: 00-0282-F1; Description of Proposed Ac-
tion: The applicant proposes to modify Permit Number 10141(05) to
add the Dynegy Dredge Material Placement Area for use during previ-
ously authorized dredging activities. Type of Application: U.S.A.C.E.
permit application #10141(06) under §10 of the Rivers and Harbors Act
of 1899 (33 U.S.C.A. §403).

Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972
(16 U.S.C.A. §§1451-1464), as amended, interested parties are invited
to submit comments on whether a proposed action is or is not consis-
tent with the Texas Coastal Management Program goals and policies
and whether the action should be referred to the Coastal Coordina-
tion Council for review. Further information for the applications listed
above may be obtained from Ms. Janet Fatheree, Council Secretary,
Coastal Coordination Council, 1700 North Congress Avenue, Room
617, Austin, Texas 78701-1495, or janet.fatheree@glo.state.tx.us. Per-
sons are encouraged to submit written comments as soon as possible
within 30 days of publication of this notice. Comments should be sent
to Ms. Fatheree at the above address or by fax at 512/475-0680.

TRD-200005781
Larry R. Soward
Chief Clerk, General Land Office
Coastal Coordination Council
Filed: August 16, 2000

♦ ♦ ♦
Comptroller of Public Accounts
Notice of Request for Proposals

Notice of Request for Proposals: Pursuant to Chapter 2254, Subchapter
B, Texas Government Code, and Section 403.020, Texas Government
Code, the Comptroller of Public Accounts (Comptroller) announces the
issuance of its Request for Proposals (RFP) from qualified, independent
firms to provide consulting services to the Comptroller. The success-
ful respondent will assist the Comptroller in conducting a management
and performance review of the Fort Worth Independent School District
(Fort Worth ISD). The services sought under this RFP will culminate
in a final report, which shall contain findings, recommendations, im-
plementation timelines, plans, and be a component part of the review
of the Fort Worth ISD. The successful respondent will be expected to
begin performance of the contract on or about October 17, 2000.

Contact: Parties interested in submitting a proposal should contact Clay
Harris, Assistant General Counsel, Contracts, Comptroller of Public
Accounts, 111 E. 17th St., ROOM G-24, Austin, Texas, 78744, tele-
phone number: (512) 305-8673, to obtain a copy of the RFP. The
Comptroller will mail copies of the RFP only to those specifically re-
questing a copy. The RFP was made available for pick-up at the above-
referenced address on Friday, August 25, 2000, between 2 p.m. and
5 p.m., Central Zone Time (CZT), and during normal business hours

thereafter. The Comptroller also made the complete RFP available
electronically on the Texas Marketplace after Friday, August 25, 2000,
2 p.m. (CZT). All written inquiries, questions, and mandatory Letters
of Intent to propose must be received at the above-referenced address
prior to 2 p.m. (CZT) on Tuesday, September 12, 2000. Prospective
respondents are encouraged to fax Letters of Intent and Questions to
(512) 475-0973 to ensure timely receipt. The Letter of Intent must be
addressed to Clay Harris, Assistant General Counsel, Contracts, and
must contain the information as stated in the corresponding Section of
the RFP and be signed by an official of that entity. Mandatory Letters
of Intent and Questions received after this time and date will not be
considered. The responses to questions and other information pertain-
ing to this procurement will be posted on Friday, September 15, 2000,
on the Texas Marketplace http://www.marketplace.state.tx.us.

Closing Date: Proposals must be received in Assistant General Coun-
sel’s Office at the address specified above (ROOM G-24) no later than
2 p.m. (CZT), on Friday, September 22, 2000. Proposals received after
this time and date will not be considered.

Evaluation and Award Procedure: All proposals will be subject to eval-
uation by a committee based on the evaluation criteria and procedures
set forth in the RFP. The Comptroller will make the final decision.

The Comptroller reserves the right to accept or reject any or all propos-
als submitted. The Comptroller of Public Accounts is under no legal
or other obligation to execute a contract on the basis of this notice or
the distribution of any RFP. The Comptroller shall pay for no costs in-
curred by any entity in responding to this Notice or the RFP.

The anticipated schedule of events is as follows: Issuance of RFP -
August 25, 2000, 2 p.m. CZT; Mandatory Letters of Intent and Ques-
tions Due - September 12, 2000, 2 p.m. CZT; Responses to Questions
- September 15, 2000; Proposals Due - September 22, 2000, 2 p.m.
CZT; Contract Execution - October 2, 2000, or as soon thereafter as
practical; Commencement of Project Activities - October 17, 2000.

TRD-200005771
David R. Brown
Assistant General Counsel for Contracts
Comptroller of Public Accounts
Filed: August 16, 2000

♦ ♦ ♦
Office of Consumer Credit Commissioner
Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
§303.003 and §303.009, Tex. Fin. Code.

The weekly ceiling as prescribed by §303.003 and
§303.009 for the period of 08/21/00 - 08/27/00 is 18% for
Consumer1/Agricultural/Commercial2/credit thru $250,000.

The weekly ceiling as prescribed by §303.003 and §303.09 for the pe-
riod of 08/21/00 - 08/27/00 is 18% for Commercial over $250,000.

1Credit for personal, family or household use.

2Credit for business, commercial, investment or other similar purpose.

TRD-200005719
Leslie L. Pettijohn
Commissioner
Office of Consumer Credit Commissioner
Filed: August 15, 2000

♦ ♦ ♦
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Texas Credit Union Department
Application(s) to Expand Field of Membership

Notice is given that the following applications have been filed with the
Credit Union Department and are under consideration:

An application was received from First Educators Credit Union, Hous-
ton, Texas to expand its field of membership. The proposal would per-
mit the employees of StafUSA who are employed and paid by StafUSA
from its headquarters in Conroe, Texas to be eligible for membership
in the credit union.

An application was received from United Heritage Credit Union,
Austin, Texas to expand its field of membership. The proposal would
permit the employees of E3 Group, Inc., who are paid from Dallas,
Texas to be eligible for membership in the credit union.

An application was received from United Heritage Credit Union,
Austin, Texas to expand its field of membership. The proposal would
permit persons that work or reside within Smith County, Texas to be
eligible for membership in the credit union.

An application was received from Centex Citizens Credit Union,
Mexia, Texas to expand its field of membership. The proposal would
permit persons who work or reside in Limestone County and that
portion of Freestone County west of I-45 and specifically Fairfield;
the portion of Navarro County west of I-45 and south of Highway
22; and the portion of Hill County south of Highway 22 and east
of I-35 to include Hillsboro; with the following exclusion: persons
that are eligible for primary membership in existing occupational or
association-based credit unions in Navarro and Hill Counties, Texas to
be eligible for membership in the credit union.

An application was received from Premier America Credit Union,
Chatsworth, California to expand the field of membership of its
out-of-state branch offices located in Houston and Dallas, Texas.
The proposal would permit the employees, retirees, annuitants, and
their family members of TeleCheck Services, Inc. who are paid from
Houston, Texas to be eligible for membership in the credit union.

An application was received from Premier America Credit Union,
Chatsworth, California to expand the field of membership of its
out-of-state branch office located in Houston, Texas. The proposal
would permit the employees, retirees, annuitants, and their family
members of Americaid Community Care, who work out of the
Bellaire, Texas office to be eligible for membership in the credit union.

An application was received from Premier America Credit Union,
Chatsworth, California to expand the field of membership of its
out-of-state branch office located in Houston, Texas. The proposal
would permit the employees, retirees, annuitants, and their family
members of Houston West Chamber of Commerce, Houston, Texas to
be eligible for membership in the credit union.

An application was received from Premier America Credit Union,
Chatsworth, California to expand the field of membership of its
out-of-state branch office located in Houston, Texas. The proposal
would permit the employees, retirees, annuitants, and their family
members of Richfield Investment Corporation, who work at or are paid
from Houston, Texas to be eligible for membership in the credit union.

An application was received from Premier America Credit Union,
Chatsworth, California to expand the field of membership of its
out-of-state branch office located in Houston, Texas. The proposal
would permit the employees, retirees, annuitants, and their family
members of Westchase District, who work at or are paid from Houston,
Texas to be eligible for membership in the credit union.

An application was received from Premier America Credit Union,
Chatsworth, California to expand the field of membership of its
out-of-state branch office located in Houston, Texas. The proposal
would permit the employees, retirees, annuitants, and their family
members of Surpas Resource Corporation, who work at or are paid
from Houston, Texas to be eligible for membership in the credit union.

An application was received from Premier America Credit Union,
Chatsworth, California to expand the field of membership of its
out-of-state branch office located in Houston, Texas. The proposal
would permit the employees, retirees, annuitants, and their family
members of Trendsetter Staffing, who are paid from Houston, Texas
to be eligible for membership in the credit union.

An application was received from Premier America Credit Union,
Chatsworth, California to expand the field of membership of its
out-of-state branch office located in Houston, Texas. The proposal
would permit the employees, retirees, annuitants, and their family
members of Roxar, Inc., who work at or are paid from Houston, Texas
to be eligible for membership in the credit union.

An application was received from Premier America Credit Union,
Chatsworth, California to expand the field of membership of its
out-of-state branch office located in Houston, Texas. The proposal
would permit the employees, retirees, annuitants, and their family
members of AssembleTech, Inc., who work at or are paid from Sugar
Land, Texas to be eligible for membership in the credit union.

An application was received from Premier America Credit Union,
Chatsworth, California to expand the field of membership of its
out-of-state branch office located in Houston, Texas. The proposal
would permit the employees, retirees, annuitants, and their family
members of Ruska Instrument Corporation, who work at or are paid
from Houston, Texas to be eligible for membership in the credit union.

An application was received from Premier America Credit Union,
Chatsworth, California to expand the field of membership of its
out-of-state branch office located in Houston, Texas. The proposal
would permit the employees, retirees, annuitants, and their family
members of Baker Hughes INTEQ, who work at or are paid from
Houston, Texas to be eligible for membership in the credit union.

An application was received from Premier America Credit Union,
Chatsworth, California to expand the field of membership of its
out-of-state branch office located in Houston, Texas. The proposal
would permit the employees, retirees, annuitants, and their family
members of Image Concepts, who work at or are paid from Stafford,
Texas to be eligible for membership in the credit union.

An application was received from Premier America Credit Union,
Chatsworth, California to expand the field of membership of its
out-of-state branch office located in Houston, Texas. The proposal
would permit the employees, retirees, annuitants, and their family
members of Petroleum Geo-Services, who work at or are paid from
Houston, Texas to be eligible for membership in the credit union.

Comments or a request for a meeting by any interested party relating
to an application must be submitted in writing within 30 days from the
date of this publication. Credit unions that wish to comment on any ap-
plication must also complete a Notice of Protest form. The form may be
obtained by contacting the Department at (512) 837-9236. Any writ-
ten comments must provide all information that the interested party
wishes the Department to consider in evaluating the application. All
information received will be weighed during consideration of the mer-
its of an application. Comments or a request for a meeting should be
addressed to the Texas Credit Union Department, 914 East Anderson
Lane, Austin, Texas 78752-1699.

TRD-200005789
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Harold E. Feeney
Commissioner
Credit Union Department
Filed: August 16, 2000

♦ ♦ ♦
Notice of Final Action Taken

In accordance with the provisions of 7 TAC Section 91.103, the Credit
Union Department provides notice of the final action taken on the fol-
lowing application(s):

Application(s) to Expand Field of Membership - Approved

United Heritage Credit Union, Austin, Texas - See Texas Register is-
sued dated June 30, 2000

Denton Area Teachers Credit Union, Denton, Texas (2 Appls.) - See
Texas Register issue dated June 30, 2000

Educational Employees Credit Union, Fort Worth, Texas (Amended)
- Individuals who live or work in the cities of Fort Worth, Haslet, or
Mansfield, Texas; excluding persons eligible for primary membership
in any other credit union with a full service office in the specified geo-
graphic area on June 19, 2000, and having a total membership of less
than 20,000 members at the time membership is sought unless such
credit union overlaps Educational Employees Credit Union’s Select
Employee Groups as a result of having sought a low-income or other
community field of membership expansion.

Mid-County Teachers Credit Union, Port Neches, Texas - SeeTexas
Registerissue dated June 30, 2000

Mesquite Credit Union, Mesquite, Texas - SeeTexas Registerissue
dated June 30, 2000

Gulf Employees Credit Union, Groves, Texas - SeeTexas Registerissue
dated June 30, 2000

Vought Heritage Credit Union, Grand Prairie, Texas - SeeTexas Reg-
ister issue dated June 30, 2000

TRD-200005790
Harold E. Feeney
Commissioner
Credit Union Department
Filed: August 16, 2000

♦ ♦ ♦
Texas Commission for the Deaf and Hard of Hear-
ing
Grant Funds Available

The Texas Commission for the Deaf and Hard of Hearing (TCDHH) has
$20,000 available for projects to (1) provide services to adults or chil-
dren who are hard of hearing, late-deafened or oral deaf or (2) provide
services that will impact on the provision of services to persons who are
hard of hearing, late-deafened or oral deaf. Applicants must complete
and submit the attached form to be considered for funding. Applica-
tions will be received and considered until such time as the funds are
depleted. Applications will be evaluated on the basis of the selection
criteria printed elsewhere in this document. Applications receiving a
score of 80 or higher maybe funded on a "first-come first-serve" basis,
pending availability of funds.

Project Requirements

Projects are to:

* serve persons who are hard of hearing, late-deafened or oral deaf
either as direct services or to impact services provided to these groups;

* be a one-time event and not more than 1 week in duration;

* seek other funds and use TCDHH funding only as a last resort (when
no one else will provide funding); and

* acknowledge Commission funding during the event, and on publi-
cations, letterhead, materials, etc (TCDHH artwork will be supplied if
necessary).

Sample Projects:

Sample projects may include:

* workshops/training regarding legal rights, advocacy, communication
strategies and communication access; hearing loss technology; coping
strategies for improving daily living; resources and available services

* establishment of new support/education groups

* mentoring and training projects for children

* assistive device demonstrations

Projects not appropriate include:

* funding of services that are legally required by entities

* equipment purchases for individuals

Additional Information:

Preference will be given to:

* not-for-profit groups

* projects which can provide matching funds and

* projects which address the needs of the Spanish-speaking community.

Deadline for submitting proposals: Applications may be received at
any time but no later than August 1, 2001.

Maximum funds available: $20,000

Maximum award amount: $4,500

Project performance period: Projects funded shall provide services be-
fore September 1, 2001.

Selection Criteria:

Applications will be evaluated based on the following:

Points

1. The extent to which the project narrative is clear and comprehensive
10

2. The extent to which the proposed cost allocations are reasonable in
relation to the objectives of the project. 10

3. The extent to which the qualifications of project staff are sufficient
for project. 10

4. The extent to which the project would serve unmet needs, or serve
underserved or unserved areas 30

5. The extent to which the project is innovative 10

6. The extent to which the project is meeting the needs of the Hard of
Hearing program 20

7. The extent to which the project can be duplicated in other areas 10

TRD-200005769
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David W. Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Filed: August 16, 2000

♦ ♦ ♦
Texas Education Agency
Notice of Correction: Deadline for Receipt of Proposals in
Request for Proposals Concerning Texas Permanent School
Fund Investment Management Services: Domestic Small/Mid
Cap Broad Style

The Texas Education Agency (TEA) published Request for Proposals
(RFP) #701-00-042 concerning domestic small/mid cap broad style in-
vestment management services to be provided to the Texas Permanent
School Fund in the August 11, 2000, issue of theTexas Register(25
TexReg 7917). The TEA is amending the Deadline for Receipt of Pro-
posals paragraph in theTexas RegisterNotice to read, "Proposals must
be received in the Document Control Center of the Texas Education
Agency by 5:00 p.m. (Central Time), Wednesday, September 6, 2000,
to be considered." This correction reflects a change from the original
deadline for receipt of proposals from Friday, September 8, 2000.

Further Information. For clarifying information about the RFP, contact
Paul Ballard, Texas Permanent School Fund, Texas Education Agency,
(512) 463-9l69.

TRD-200005777
Criss Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Filed: August 16, 2000

♦ ♦ ♦
Notice of Correction: Deadline for Receipt of Proposals in
Request for Proposals Concerning Texas Permanent School
Fund Investment Management Services: Domestic Small/Mid
Cap Growth Style

The Texas Education Agency (TEA) published Request for Proposals
(RFP) #701-00-043 concerning domestic small/mid cap growth style
investment management services to be provided to the Texas Perma-
nent School Fund in the August 11, 2000, issue of theTexas Register
(25 TexReg 7917). The TEA is amending the Deadline for Receipt of
Proposals paragraph in theTexas RegisterNotice to read, "Proposals
must be received in the Document Control Center of the Texas Edu-
cation Agency by 5:00 p.m. (Central Time), Thursday, September 7,
2000, to be considered." This correction reflects a change from the orig-
inal deadline for receipt of proposals from Friday, September 8, 2000.

Further Information. For clarifying information about the RFP, contact
Paul Ballard, Texas Permanent School Fund, Texas Education Agency,
(512) 463-9l69.

TRD-200005776
Criss Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Filed: August 16, 2000

♦ ♦ ♦
Notice of Correction: Deadline for Receipt of Proposals in
Request for Proposals Concerning Texas Permanent School

Fund Investment Management Services: Domestic Small/Mid
Cap Value Style

The Texas Education Agency (TEA) published Request for Proposals
(RFP) #701-00-044 concerning domestic small/mid cap value style in-
vestment management services to be provided to the Texas Permanent
School Fund in the August 11, 2000, issue of theTexas Register(25
TexReg 7918). The TEA is amending the Deadline for Receipt of Pro-
posals paragraph in theTexas RegisterNotice to read, "Proposals must
be received in the Document Control Center of the Texas Education
Agency by 5:00 p.m. (Central Time), Monday, September 11, 2000,
to be considered." This correction reflects a change from the original
deadline for receipt of proposals from Friday, September 8, 2000

Further Information. For clarifying information about the RFP, contact
Paul Ballard, Texas Permanent School Fund, Texas Education Agency,
(512) 463-9l69.

TRD-200005775
Criss Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Filed: August 16, 2000

♦ ♦ ♦
Commission on State Emergency Communica-
tions
Notice of Public Hearing

The Commission on State Emergency Communications will hold a
public hearing regarding §251.9, Guidelines for Addressing Mainte-
nance Funds, on September 5, 2000, at 2:00 p.m. The public hearing
will be held at 333 Guadalupe Street, Room 100, Austin, Texas.

A notice of intent to review §251.9, concerning Guidelines for Address-
ing Maintenance Funds, has also been published in the rule review sec-
tion of this issue of theTexas Register. The review is in accordance
with the Appropriations Act, Article IX, §167.

The Commission on State Emergency Communications previously pro-
posed and adopted the review regarding this section, which was effec-
tive August 16, 1999. The agency would again like to invite public
comment and feedback regarding this section.

TRD-200005692
James D. Goerke
Executive Director
Commission on State Emergency Communications
Filed: August 14, 2000

♦ ♦ ♦
Golden Crescent Workforce Development Board
Public Notice

The Golden Crescent Workforce Development Board, Inc. will release
it’s Requests for Applications for 1) transportation; 2) non-traditional
child care; 3) marketing; and 4) Rapid Response activities on August
25, 2000.

BIDDERS’ CONFERENCE SCHEDULE Wednesday, August 30,
2000, @ 10:00 a.m. Transportation, Wednesday, August 30, 2000, @
2:00 p.m. Marketing, Thursday, August 31, 2000, @ 10:00 a.m. Child
Care, Thursday, August 31, 2000, @ 2:00 p.m. Rapid Response

The deadline for response for all of these procurements is 5 p.m.,
September 25, 2000.
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Insurer Services

The following applications have been filed with the Texas Department
of Insurance and are under consideration:

Application to change the name of CELTIC LIFE INSURANCE COM-
PANY to CELTIC INSURANCE COMPANY, a foreign life company.
The home office is in Chicago, Illinois.

Application to change the name of MICHIGAN MUTUAL INSUR-
ANCE COMPANY to AMERISURE MUTUAL INSURANCE COM-
PANY, a foreign fire and casualty company. The home office is in
Farmington Hills, Michigan.

Application for admission to the State of Texas by BROKERS NA-
TIONAL LIFE ASSURANCE COMPANY, a foreign life company.
The home office is in Sherwood, Arkansas.

Application for admission to the State of Texas by MINNESOTA
LAWYERS MUTUAL INSURANCE COMPANY, a foreign fire and
casualty company. The home office is in Minneapolis, Minnesota.

Any objections must be filed with the Texas Department of Insurance,
addressed to the attention of Godwin Ohaechesi, 333 Guadalupe Street,
M/C 305-2C, Austin, Texas 78701.

TRD-200005778
Judy Woolley
Deputy Chief Clerk
Texas Department of Insurance
Filed: August 16, 2000

♦ ♦ ♦
Notice

The Commissioner of Insurance, or his designee, will consider ap-
proval of a rating manual request submitted by Kemper Insurance Com-
panies proposing to use a rating manual different than that promulgated
by the Commissioner of Insurance pursuant to TEX. INS. CODE ANN.
art 5.101, 3(l). They are proposing to adopt a companion policy dis-
count. The 7% discount provides a reduction in premium for private
passenger automobile policyholders if the named insured has a home-
owner’s policy written through one of the Kemper Insurance compa-
nies. The discount is applicable to premiums for liability, medical pay-
ments, personal injury protection, collision and comprehensive cover-
ages.

Copies of the filing may be obtained by contacting George Russell,
at the Texas Department of Insurance, Automobile/Homeowners Di-
vision, P.O. Box 149104, Austin, Texas 78714-9104, telephone (512)
305-7468.

This filing is subject to Department approval without a hearing unless
a properly filed objection, pursuant to art. 5.101, 3(h), is made with
the Senior Associate Commissioner for Property & Casualty, Mr. C.H.
Mah, at the Texas Department of Insurance, MC 105-5G, P.O. Box
149104, Austin, Texas 78701, within 30 days after publication of this
notice.

TRD-200005763
Judy Woolley
Deputy Chief Clerk
Texas Department of Insurance
Filed: August 15, 2000

♦ ♦ ♦
Notice of Applications by Small Employer Carriers to be
Risk-Assuming Carriers

The following third party administrator (TPA) applications have been
filed with the Texas Department of Insurance and are under considera-
tion.

Application for admission to Texas of Bob McClosky Agency, Inc., a
foreign third party administrator. The home office is Matawan, New
Jersey.

Application for admission to Texas of American Agency System, Inc.,
a foreign third party administrator. The home office is Oklahoma City,
Oklahoma.

Application for incorporation in Texas of Assurance Resources, Inc.,
(doing business under the assumed name of A.R.I.), a domestic third
party administrator. The home office is Houston, Texas.

TRD-200005565
Judy Woolley
Deputy Chief Clerk
Texas Department of Insurance
Filed: August 10, 2000

♦ ♦ ♦
Notice of Call for Issues Related to 2000 Biennial Title Hearing

Texas Insurance Code Article 9.07(c) requires the Department of In-
surance to hold a biennial hearing to consider adoption of premium
rates and such other matters and subjects relative to the regulation of
the business of title insurance as may be requested by any association,
any title insurance company, any title insurance agent, any member of
the public, or as the commissioner may determine necessary to con-
sider. Notice of the hearing will appear in theTexas Registerat a later
date. Any association, any title insurance company, any title insurance
agent, or any member of the public that would like to request that any
matter or subject, other than the rates for title insurance, be considered
at the biennial hearing must provide a detailed description of the matter
or subject no later than September 25, 2000.

All requests should be addressed to the Office of the Chief Clerk, Mail
Code 113-2A, P.O. Box 149104, Austin, Texas 78714-9104 (please re-
fer to reference number O-0800-20-I). It is encouraged that the requests
be additionally submitted in 3 1/2 inch diskette format.

TRD-200005767
Judy Woolley
Deputy Chief Clerk
Texas Department of Insurance
Filed: August 15, 2000

♦ ♦ ♦
Notice of Open Meeting

The Commissioner of Insurance will hold an open meeting under
Docket No. 2456 on Friday, September 15, 2000, at 10:00 A.M. in
Austin, Texas, to consider the manual rate filing for commercial risks
and classes of risks submitted by the Texas Windstorm Insurance
Association. Interested persons may present either oral or written
comments on the filing of the open meeting.

Copies of the manual rate filing are available for review in the Office of
the Chief Clerk of the Texas Department of Insurance, 333 Guadalupe
Street, Austin, Texas 78701. For further information or to request
copies of the filing, please contact Sylvia Gutierrez, at (512) 463-6327,
(refer to Reference No. P-0800-19).

Comments on the filing must be submitted no later than September 8,
2000, to the Office of the Chief Clerk, P.O. Box 149104, MC 113-2A,
Austin, Texas 78714-9104.
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This notification is made pursuant to the Insurance Code, Article 21.49,
which requires notification to the Texas Register of the manual rate fil-
ing and exempts the proceeding from the contested case hearing pro-
cedures in Chapter 40, Texas Insurance Code (formerly Article 1.33B)
and Chapter 2001, Government Code.

TRD-200005564
Judy Woolley
Deputy Chief Clerk
Texas Department of Insurance
Filed: August 10, 2000

♦ ♦ ♦
Texas Commission on Jail Standards
Request for Proposals

Grant

Pursuant to the Texas Government Code, Title 10, Article 2254, Sub-
chapter B, the Commission on Jail Standards invites proposals for con-
sulting services from qualified individuals to advise and assist TCJS in
a survey of jails across the state under the terms of the Juvenile Justice
and Delinquency Prevention Act, Public Law 93-415, as modified.

The individual selected will conduct analyses of records for county and
municipal jails and prepare required documentation and reports to ver-
ify compliance information regarding the removal of juveniles from the
facilities. The selected consultant shall report directly to Terry Julian
at the Texas Commission on Jail Standards.

All work performed under this contract shall be reimbursed on an
hourly basis and is expected to be completed by August 31, 2001.

Travel expenses shall be reimbursed upon state per diem rates with
direct operating expenses provided by TCJS.

Detailed specifications are contained in the Consultant Proposal Re-
quest available August 25, 2000 from the Texas Commission on Jail
Standards, 300 W. 15th Street, Suite 503, Austin, Texas between the
hours of 8:30 a.m. and 4:30 p.m., Monday-Friday. For detailed infor-
mation, contact Brandon S. Wood at (512) 463-5505.

Responses will be accepted only if actually received in writing in the
Texas Commission on Jail Standards office no later than September 5,
2000, no later than 5:00 p.m., Central Daylight Time on this date. The
Texas Commission on Jail Standards reserves the right to reject any or
all proposals.

All proposals submitted by the deadline will be reviewed by the exec-
utive director. The executive director may request interviews with the
top rated proposers. Based on proposers response, availability, expe-
rience, qualifications and demonstrated ability to work independently,
the executive director will select the individual most qualified to pro-
vide services.

TRD-200005768
Jack E. Crump
Executive Director
Texas Commission on Jail Standards
Filed: August 16, 2000

♦ ♦ ♦
Texas Department of Licensing and Regulation
Request for Funding for Consumer and Auctioneer Education

The Texas Department of Licensing and Regulation and the Auctioneer
Education Advisory Board hereby solicits requests for funding. Re-
quests must include education for the advancement of the auctioneer

profession. The subject matter should concern universal standards of
auctioneering, including the subjects of ethics, deceptive trade practice
act, laws and administrative rules concerning taxes to be collected and
paid to the State of Texas by auctioneers, and all other state and federal
statutes that apply to the auction business in the State of Texas, includ-
ing the Texas Auctioneer Law. Requests for funding must encompass
all four of the above subject areas, target delivery to all areas of the
state, and seek to attract both full time and part time licensed auction-
eers.

To receive copies of the Request for Funding contact Caroline
Jackson at (512) 463-7348 or electronically at caroline.jackson@li-
cense.state.tx.us. Requests for Funding must be received by September
29, 2000, at 5:00 p.m.

Requests for Funding will be evaluated for completeness, content, and
usefulness. More than one request may be recommended for funding.
Requests may be made for clarification, but no changes to requests will
be accepted. A recommendation will be made by the Auctioneer Edu-
cation Advisory Board to the Commissioner of Licensing and Regula-
tion at a public meeting to be scheduled and announced at a later date.

The Department reserves the right to accept or reject any or all requests
submitted. The Department is under no legal or other obligation to ex-
ecute a contract on the basis of this Request for Funding. The Request
for Funding does not commit the Department to pay for any costs in-
curred prior to the approval of a request.

TRD-200005706
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Filed: August 14, 2000

♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Air Quality Standard Permit for Concrete Batch Plants

EXECUTIVE SUMMARY

The Texas Natural Resource Conservation Commission (TNRCC or
commission) is issuing a new standard permit for concrete batch plants.
The new air quality standard permit will be effective September 1,
2000, and is applicable to permanent, temporary, and specialty concrete
batch plants. The air quality standard permit is based on statutory re-
quirements of the Texas Health and Safety Code (THSC), Chapter 382
and a comprehensive evaluation of air quality emissions and potential
impacts. This air quality standard permit for concrete batch plants will
also implement portions of Senate Bill (SB) 1298 from the 76th Ses-
sion of the Texas Legislature, 1999.

OVERVIEW OF STANDARD PERMIT

The commission is issuing an air quality standard permit for concrete
batch plants under 30 TAC Chapter 116, Subchapter F, Control of Air
Pollution by Permits for New Construction or Modification, based on
the results of the extensive protectiveness review. The commission
previously authorized the majority of concrete batch plants under
the conditions of 30 TAC Chapter 106. This standard permit would
combine requirements for new or relocated concrete batch plants cur-
rently in §106.201, Permanent and Temporary Concrete Batch Plants;
§106.202, Temporary Concrete Batch Plants; and §106.203, Specialty
Batch Plants, into one standard permit issued under §116.602. This
consolidation of requirements is consistent with the desire of the
commission to simplify its regulatory structure and recognize the
potential significance of some sources by developing standard permits
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to replace existing permits by rule that provide qualification criteria
that are lengthy, complex, widely used, and potentially contentious.
The general public often expresses concern with concrete batch plant
registration applications. These objections often include: traffic
safety; noise; appearance; and property values. These concerns are
beyond the commission’s jurisdiction to address. The general public
also expresses concerns over nuisance dust, ambient air quality, and
potential negative health impacts and are the focus of the concrete
batch plant protectiveness review and the proposed conditions of the
standard permit. In accordance with TCAA, §382.058, some concrete
batch plant registrations must undergo public notification and provide
opportunity for a contested case hearing. Any contested case hearing
will be limited to whether or not a plant meets the conditions of the
standard permit. Issues such as noises, traffic, aesthetics, and property
values will be outside the scope of the hearing.

The standard permit is designed to allow for registration of a typical
concrete batch plant. However, it is not intended to provide an autho-
rization mechanism for all possible plant configurations and produc-
tion rates. Those facilities which cannot meet the standard permit con-
ditions may apply for a case- by-case review air quality permit under
§116.111.

In addition to combining the requirements in the permits by rule, the
commission is adding requirements to control dust based on current
best available control technology (BACT) as required by §116.602(c)
and distance limitations or setbacks based on emission estimations,
computer dispersion modeling, impacts analysis, and plant observa-
tions performed to verify the protectiveness of the standard permit. The
detailed technical evaluations and modeling results are available from
the Air Permits Division (APD) upon request. The commission has
concluded extensive research which shows that the standard permit for
concrete batch plants is protective of the public health and welfare and
that facilities which operate under the conditions specified will comply
with TNRCC rules and regulations.

PUBLIC MEETING AND COMMENTERS

In accordance with §116.603, the TNRCC published notice of the pro-
posed standard permit in theTexas Registerand newspapers of the
largest general circulation in the following metropolitan areas: Amar-
illo; Austin; Corpus Christi; Dallas; El Paso; Houston; Lower Rio
Grande Valley; Lubbock; Permian Basin; San Antonio; and Tyler. The
date for these publications was April 28, 2000, and listed a public com-
ment period from April 28th to May 31st, 2000.

COMMENTS REQUESTED

The commission solicited, in particular, comments regarding a fee for
each standard permit registration. Several commenters raised serious
concerns over a proposed fee being imposed for each permit registra-
tion request, and the standard permit was revised based on these com-
ments.

COMMENTS

A public meeting on the proposal was held May 16, 2000, in Room
254S of the TNRCC Building E, located at 12100 Park 35 Circle,
Austin. Oral comments were provided by several individuals and
trade associations, including: Association of General Contractors or
Texas (AGC); Site Concrete (Site); Pioneer Concrete (Pioneer); and
Westward Environmental (Westward).

The period for written comments on the proposed standard permit
closed at 5:00 pm, May 31, 2000.

Written comments were submitted by the following: Chairman, Resi-
dents for a Better Community; Association of General Contractors of
Texas (AGC); Texas Aggregates and Concrete Association (TACA);

Sundt Construction, Inc. (Sundt); Environmental Engineering Depart-
ment of TXI Operations, LP (TXI); Safety & Environmental Manager,
Transit Mix (Transit Mix); Westward Environmental, Inc. (Westward);
CSR Pipe & Concrete Products (CSR); and Pioneer South Central, Inc.
(Pioneer).

ANALYSIS OF COMMENTS

Notice of Standard Permit

Ms. Scheinder raised concerns over the sufficiency of notice regarding
the new standard permit.

This standard permit has followed the THSC, §382.05195 and
§116.602 requirements for notice of the proposed standard permit,
including publication in theTexas Registerand newspapers across
the state in areas which may be affected by this standard permit. The
TNRCC provided outreach to several interested persons, provided
a comment period of over 30 days, and held the required public
meeting regarding this standard permit. All statutory and regulatory
requirements for notification have been met by this standard permit.

Applicability of Standard Permit

Ms. Scheinder commented that the new standard permit requirements
should not be retroactive to pending registrations.

The TNRCC appreciates this comment and has clearly stated that the
standard permit for concrete batch plants is effective only for new reg-
istrations received after its effective date of September 1, 2000, and will
not affect any other registrations received prior to that date.

Consistency of Enforcement

Transit Mix believes that TNRCC inspections might not always be as
focused on the "smaller" concrete companies with two or three plants.
Transit Mix believes that equal attention should be paid to this group.
Small businesses, which are never inspected, not only have a greater
potential to pollute the environment, but, also have a financial advan-
tage. Small businesses can add up to a large number of concrete plants
in the state.

TACA expressed concern that TNRCC enforcement activity "has not
been meted out in equal shares." They continue to state that it is im-
perative for the success of the standard permit and the public image of
the concrete industry that violators of these requirements be processed
with equal enforcement standards. In the past there have been a num-
ber of ready mix plants which have begun construction and operation
without even applying for the former Standard Exemption No. 71 (cur-
rently §106.201, Permit by Rule). Even though this was an egregious
violation of TNRCC rules, these companies were allowed to remain
operational as long as they begin application processing. The excuse
cited by the TNRCC for not shutting down these operations was that
they were traditionally small operators who could not afford a stoppage
in business. TACA strongly disagrees with this rationale and believes
that a violator of this kind should be met with a balanced, yet strict,
enforcement action.

Pioneer also commented that every plant operator should be treated
equally during enforcement considerations and raised concerns over
the existing enforcement fine schedule.

The TNRCC is concerned about equal enforcement of the rules across
not only a specific regulated entity group, like concrete batch plants,
but against all sources subject to its jurisdiction. The agency has an
adopted penalty policy that further describes the statutory-based fac-
tors that are taken into consideration in enforcement proceedings, and
that policy is followed. Each enforcement action has its own unique
circumstances, and the ultimate outcome of a given enforcement ac-
tion is a combination of the circumstances, source response and state
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law. It is the goal and objective of the TNRCC to implement a fair and
equitable application of these laws. Although the commission appreci-
ates these comments, it is important to note that these issues are beyond
the scope of the standard permit issuance.

General Conditions

TACA appreciates the efforts of the TNRCC staff in developing a com-
prehensive package for concrete batch plants and other related facili-
ties. TACA and its members realize that it is time to promote responsi-
ble environmental standards relating to those facilities associated with
the production of ready mix concrete. They recognize that a few bad
operators in the construction materials arena have done undue damage
to the reputation of its members and the ready mix industry. They stated
that they stand ready to continue working with the TNRCC in establish-
ing a standard permit that "raises the bar" of environmental standards.

Pioneer noted that the public image of ready mix and portable batch
plants is not always the best and, in some cases, sites are not main-
tained, resulting in "quite a bit of dust." Pioneer and their associations
throughout the state commended the TNRCC for raising the bar to some
degree with this process and are willing to provide any additional in-
formation to assist in these goals. In addition, the written comments
by Pioneer noted appreciation for the TNRCC efforts in developing a
comprehensive proposal and the belief that the end product of the co-
operative efforts would be a standard permit that is protective of pub-
lic health and safety, as well as creating a better public image for the
concrete industry as a whole. Pioneer expressed support of heightened
environmental standards relating to this highly contentious industry.

The TNRCC appreciates the recognition from the commenters. The
commission agrees with these comments and is committed to ensuring
that all facilities protect the public health and welfare as well as es-
tablishing air emissions control criteria which consists of BACT. This
standard permit has been designed to address both of these goals.

Requirement for Registration Fees

AGC (oral and written comments), Site (oral), and Pioneer (oral) raised
concerns over the proposed fee of the standard permit to require each
application to submit $450. According to the commenters, this fee re-
quirement would be extremely burdensome on the regulated commu-
nity, and would place an economic hardship on small businesses. In ad-
dition, the fee would be passed on to public entities and private citizens
in increased prices for concrete products. In some instances, portable
plants may move as often as every two weeks, creating a significant bur-
den on the company, and subsequently, their customers, as well as po-
tentially creating an unfair advantage to permanent facilities that would
only pay a one-time fee. In their oral comments, the AGC pointed out
that in the past, different state agencies have refrained from taxing or
creating costs when an individual is working for another state agency
(Texas Department of Transportation (TxDOT)) and that a change in
this practice would be inconsistent with the goals of the state of Texas.
The AGC suggested that an annual fee payment would be an acceptable
alternative.

TACA commented that the proposed $450 standard permit fee should
not be "too onerous" for ready mix companies operating in Texas. Op-
ponents to this permit fee need to understand that this fee should be
associated with operating a facility in a responsible manner. TACA
and its members understand that small businesses may voice their con-
cerns relating to the amount of the fee, however, TACA represents a
number of smaller concrete companies operating throughout Texas. To
date, each of these smaller producers has supported the $450 standard
permit fee as necessary to ensure a higher overall standard for the con-
crete industry.

Pioneer stated that the proposed $450 standard permit fee should not
be "too onerous" for ready mix companies operating in Texas and that
complainants should not be bidding jobs with low profit margins or
without enough capital to run a property operated facility.

After careful consideration of these comments, the commission is is-
suing the standard permit with a $450 fee for each registration which
must complete public notice. Even though the commission does not
currently charge a fee for the review of concrete batch plant permit by
rule registrations under Chapter 106, the public notification and the re-
sulting comments and hearing requests require a great deal of agency
resources. This proposal requires public notifications which are ex-
pected to result in a similar amount of staff time spent reviewing and
responding to comments and hearings requests, and the fee is intended
to recover staff expenses. The fee requirement has no other justifica-
tion other than recouping resource expenses. Finally, the requirement
as issued would exclude entities who are working exclusively on public
works projects from having to pay a fee each time they relocate.

Registration Review Times and Approvals

Site verbally discussed concerns over the registration and review
process by the TNRCC with regard to the amount of information
and details required as well as the amount of time a standard permit
registration review process might take. Any review process which
needed more information or took longer to review than the current
permit by rule process would have a significant negative impact on the
responsiveness of the industry and product availability.

AGC (oral and written comments) discussed the history of develop-
ment for the concrete batch plant exemption from permitting and their
involvement in balancing the need to minimize the public exposure to
nuisance dust and ensuring that public works projects could occur in a
timely manner and that portable concrete batch plants not be impeded
in their movements around the state. The AGC stressed that, due to
timing of public works projects, the industry needs certainty in know-
ing that a plant can be located at a particular site without the threat
of public notification or contested case hearing to ensure an accurate
bid on the contract with the public entity. This is especially important
considering the millions of dollars in bids which have already been let,
but facilities have not yet registered or constructed. There was concern
raised that the standard permit process would jeopardize this level of
certainty, decrease the flexibility to move the plants as often as possible,
and potentially increase time and cost to the industry for these types of
contracts. AGC also raised concerns over the scope of standard permit
reviews as compared to the previous level of review for standard ex-
emptions/permits by rule, particularly with respect to review times and
flexibility of issues.

Westward commented that, assuming public notice requirements re-
main, for unopposed standard permit applications, the TNRCC should
be required to comply with the 45-day time period in §116.614(b) and
public notice requirements (newspaper text and signs) could be stan-
dardized to facilitate this process; and for contested applications the
total time, including contested case hearings, should be limited to a
maximum of 180 days.

Pioneer recommended that the 45-day review period of §116.116(b)
should apply to all CBP standard permit registrations which complete
the public notice comment period uncontested.

The commission agrees with the comments with regard to the need for
certainty of application contents and review time expectations. The
standard permit registration process should be considered as very sim-
ilar to the current permit by rule review and will not include subjective
case-by-case reviews of BACT or impacts, thus ensuring efficient pro-
cessing of these applications and establishing a level of certainty with
regard to the required information to be submitted by applicants. In
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addition, to further clarify understanding, the commission has empha-
sized the requirements for start of construction (§116.115(2)(A)). Fi-
nally, the commission has committed to a 45-day review period for all
concrete batch plant standard permit registrations without public no-
tice. However, due to the application-specific nature of the public par-
ticipation statutes and rules under 30 TAC Chapters 39, 50, 55 and 80,
those applications which are subject to public notice cannot be guar-
anteed to be completed in short periods of time. The TNRCC rules
establish notice requirements for applicants and these rules allow ap-
plicants up to 70 days (30 days to publish under THSC, §382.056(a),
15-day comment period under §55.152, 30 days to submit confirma-
tion of proper newspaper notice, and 10 days to verify the file avail-
ability and sign posting from the end of the comment period) from the
day the TNRCC declares the application administratively complete. If
notice results in comments or hearing requests, the entire public par-
ticipation process must be completed and may take several months to
complete. The commission is committed to expediting these reviews
and completing these projects in the shortest time possible and will
continue to work on process streamlining as the standard permit is im-
plemented. Therefore the standard permit time lines are separated into
two categories, that of which are with and without public notice. When
an application is not subject to public notice, the TNRCC is commit-
ted to reviewing these registrations within the time periods specified
in §116.611(b), however, no time limits are specified for those appli-
cations which must undergo notice requirements. In any case, written
approval must be obtained prior to beginning construction.

Record keeping Requirements

Pioneer commented (verbally and in writing) that the production record
requirements were unclear as to how records should be kept. In partic-
ular, the proposal was unclear as to where the records should be made
available (on-site or at a central company location) and for what period
of time (hourly, daily, monthly, etc.). The commenter proposed that the
TNRCC consider production records to be maintained on a monthly ba-
sis for two-year period.

Westward recommended that the standard permit be changed to require
records on an annual basis in accordance with one of the following pe-
riods: 1.) to correspond with the operating year used by the operation;
2.) by the calendar year; or 3.) by the TNRCC emissions inspection
year. The commenter noted that a 24-month rolling production period
does not mirror operating practices in the real world, not the TNRCC’s
operating nor budgeting cycle. If the 24-month rolling calendar does
not serve a purpose which protects human health and safety or protec-
tion of the environment, then it should not be required.

TACA commented that the language regarding recordkeeping is
slightly convoluted and confusing to operators. TACA questions if
these records are to be kept on an hourly basis for a rolling 24-month
period, hourly, or month. TACA supports production records being
kept on site on a monthly basis for a 24-month period.

TXI commented that the specifics for maintenance of on-site produc-
tion records need to be clarified. It is unclear whether the hourly av-
erage is calculated according to the hours of operation and production
for that day or on a rolling 60-minute basis for the duration of daily op-
eration. In order to ensure consistency in records inspections and for
operators to determine compliance, a clearer understanding is neces-
sary. Additionally, more specific language is needed regarding when
these records must be complied, such as daily or monthly.

The commission agrees that the recordkeeping requirements should
specifically identify the agency’s expectations for operators to demon-
strate compliance. Facilities must be able to keep records which con-
firm compliance with the standard permit conditions, as required by
§116.615(8), and must be retained for at least two years following the

date that the information is obtained. Since hourly production limits
are a major component of the concrete batch plant standard permit, the
standard permit records kept on site must demonstrate continuous com-
pliance with these limitations. To demonstrate compliance with stan-
dard permit representations (§116.615(2)), the commission has clari-
fied that production records be compiled on an hourly basis. These
records should be kept for each clock hour, however, if the plant is
equipped with computerized production records, permit holders may
present information on a rolling 60-minute period. In addition, these
records should be maintained on site for a rolling 24-month period or
the occupation of a particular site, whichever is less.

Public Notification

Westward commented that the TNRCC should not require public no-
tification and opportunity for a contested case proceeding for standard
permits as THSC, Chapter 382 requires notice for concrete batch plant
"exemptions" and does not explicitly require notice for "standard per-
mits." The commenter goes onto say that it may be argued that the
standard permit authorization replaces the exemptions/permits-by- rule
registration and that the "assumed legislative intent" is to continue this
public notice requirement, there is no statutory or regulatory basis for
this position. The transfer of this requirement then becomes one of per-
sonal preference rather than strict application of law.

The commission disagrees with the comment and believes that the
rules of statutory construction require that all concrete batch plants
must meet the notice requirements of THSC, §382.056. Senate Bill
766 amended THSC, §382.058(a) - (c), which specifically states that
any concrete plant under a standard permit must comply with THSC
§382.056 notice requirements and, therefore, paragraph (2) is required
by law.

Filter and Conveying Systems Emissions Capture and Control Device
Design and Performance Standards

Pioneer (verbally and in writing) and Westward (verbally) commented
that the EPA Test Method nine ( TM 9) and a 5% opacity limitation
would be more appropriate than the methods proposed for determining
compliance and ensuring control of dust emissions. The proposed vis-
ible emission limit is not based on technical or scientific criteria, does
not require a trained or certified visible emissions evaluator, and could
result in false readings of non-compliance. Further, Pioneer stated a
strong belief that a 5% opacity using EPA TM 9 would be more appro-
priate and realistic.

In lieu of establishing a TM 9, 5% limit, Westward verbally suggested
that the ten second period of time be consecutive and not cumulative
over the fiveminute period as a properly operating abatement system
may have ten one-second incidents of visible emissions and that a cu-
mulative reading would give flawed information on the proper perfor-
mance status of the equipment and not be representative of an actual
air emission concern. In written comments, Westward proposed the
following alternatives: 1.) As confirmed by a certified visible emis-
sions evaluator with delegation from the TNRCC executive director,
the visible emissions from a control device shall not result in any sin-
gle reading of visible emissions for ten consecutive seconds or more
in a five minute observation period; or 2.) Emissions from a control
device shall be limited to 5% opacity which shall be determined using
TM 9 by a certified visible emissions evaluator with delegation from
the TNRCC executive director.

TACA comments that the visible emission requirements for filter sys-
tems, mixer loading, conveying systems, and batch truck loading con-
trol exhausts are extremely cumbersome and not based on scientific
data. A properly operated plant would be extremely fortunate to com-
ply with no visible emissions over the cumulative ten seconds of afive
minute period. TACA strongly supports a 5% opacity standard based

25 TexReg 8512 August 25, 2000 Texas Register



on EPA TM 9. This method is more widely accepted due to its scien-
tific longevity and is better suited for visible emissions testing.

The TNRCC concurs with the comments that the compliance method
specified in the standard permit should be based on an established sci-
entific method. In addition, the TNRCC’s goal is to require a method
which is feasible for plant operators to use for compliance confirma-
tions. After diligent research and consideration, and in response to the
comments, the TNRCC has modified the standard permit to require
EPA TM 22 as the compliance determination method in the standard
permit. This method does not require annual re-certification, as with
EPA TM 9, but only initial training or independent study of available
reference materials which is easily achievable by plant operators. The
standard permit limits visible emissions of up to 30 seconds in any six
minute period for the performance criteria using this EPA TM. Based
on engineering judgement and wide experience with these types of fa-
cilities, the TNRCC believes that the 30 second period should allow
for normal equipment operation, but ensure proper abatement perfor-
mance. While the original proposal allowed visible emissions for only
ten seconds out of anyfive minute period, which is 3.33% of operation
time, the issued standard permit allows visible emissions for 8.33%
of the time, a more reasonable and flexible limitation. Finally, the
TNRCC has not required compliance determinations to be performed
by a delegated representative of the TNRCC executive director as both
the THSC, Chapter 382, Subchapter E, Authority of Local Govern-
ments, and the Texas Water Code, Chapter 7, Subchapter H, Suits by
Others provide for local governments to enter properties and enforce
air quality standards and, therefore, enforcement proceedings cannot
be limited as requested.

Westward submitted written comments concerning the requirement to
provide lighting of abatement system exhausts during early morning
or night operations. The commenter states that this requirement would
create a unique set of problems, including the following: 1.) most pol-
lution control device exhausts are elevated above the control device
and the plant and lighting of these areas will create illumination prob-
lems; 2.) these lights would become a nuisance to neighbors and, while
light pollution is not under the purview of the TNRCC, it would cause
complications and affect public opinion and opposition to these facil-
ities; and 3.) for temporarily located plants on public works projects,
the problems are further compounded as road dust emissions generated
from construction activities during the early morning (when ground
level air movement is low) could easily be mistaken for emissions from
abatement devices as the dust rises through the beam of light, resulting
in inappropriate violations.

TACA also raised strong concerns relating to the proposed require-
ments for sufficient illumination during non-daylight hours. Many
ready mix facilities are located in residential areas and it is impera-
tive that the proposed standard permit be amended to make certain that
the neighboring public is not adversely affected by excessive lighting
during the early morning hours.

TXI commented that the illumination requirements appears to exacer-
bate the common citizen complaint that lighting in and around a con-
crete plant property is a nuisance. Currently, many batch plant opera-
tors are currently challenged to reduce the effects of lighting on their
current neighbors. Any additional illumination requirements are likely
to increase neighbor complaints and may conflict with local zoning or-
dinances that limit such lighting.

The TNRCC concurs with the concern that the standard permit perfor-
mance requirements should not adversely affect neighbors to concrete
batch plants. However, based on the controversial nature of these fa-
cilities, the concern that continuous compliance be demonstrable, and
historical problems with certain activities at the plants, the TNRCC has
included a modified compliance requirement for lighting of abatement

systems when facilities operate during non-daylight hours. This illu-
mination requirement is limited to the exhaust of the abatement device
vents on the cement and flyash storage silos only when being filled dur-
ing non-daylight hours. This activity occurs infrequently, and therefore
lighting should minimize any disturbance to neighbors .

Temporary Plant Truck Drop Point/ Mixer Dust Controls

AGC (oral and written comments) raised concerns over requiring fil-
tration systems for temporary plants which would supply concrete for
a single project and occupy a site for greater than 180 consecutive days
and suggested that this requirement be phased in over afive-year pe-
riod.

Transit Mix commented that they agree that water fog rings should
be an acceptable control mechanism for temporary batch plants and
that facilities which are temporary should not be burdened with a high
expense ($40,000) to equip these plants with suction shrouds.

Pioneer (verbally and written) and Westward (orally) commented in
an opposite manner, noting a desire to "outlaw" water fog rings as a
method of controlling dust at these plants. It was noted that water fog
rings historically create a mess, do not give adequate control of dust
during operation, and transfer air emissions to water runoff issues. Pio-
neer orally remarked that there is some room for improvement through-
out the industry with regard to additional control of dust from facilities
around the state and commended the TNRCC for "raising the bar to
some degree". In writing, Pioneer also stated that the use of fog rings
at temporary facilities is bothersome to the neighboring public and the
general image of the ready mix industry.

TACA stated that a suction shroud which meets BACT should be in
place on all temporary batch plants. TACA stated that water fog rings
do not work and the allowance of water fog rings of any kind at a tem-
porary plant is bothersome to the neighboring public and the public
image of the industry.

The TNRCC concurs with a majority of commenters to "raise the bar"
and establish tighter control measures on the most culpable source (per
the modeled impacts review) at these plants. After an extensive and
critical review of the dust control technologies, the TNRCC has con-
cluded that water fog rings should be allowed only in limited circum-
stances. Currently, water fog ring technology is used rarely in the field
and has a control efficiency of 85%, as compared to 99% for a properly
operated suction shroud/baghouse system. However, since the differ-
ence in controlled emission releases is negligible (approximately 0.1
tpy PM) and the retrofit cost of suction shroud/baghouse systems can
be significant ($25,000 to $50,000), the TNRCC will continue to al-
low water fog ring use only for temporary plants occupying a site less
than 180 days and if the production is equal to or less than 200 yd3/hr.
Given these limited circumstances, the TNRCC believes that the water
fog ring provides sufficient emission control to meet particulate regula-
tions and health impacts review. However, the TNRCC will continue to
monitor the industry and may determine to amend the standard permit
at a later time to remove the option of control by a water fog ring. The
standard permit requirements do not allow for a phase-in period for the
use of suction shroud/baghouse controls for most plants as the TNRCC
is actively committed to establishing greater control requirements with
consideration given both to technical feasibility and economic reason-
ableness.

Temporary Plant Production Limits

AGC (oral and written comments) raised concerns over limiting pro-
duction for temporary plants as this limitation would result in prolong-
ing projects and lengthening the time batch plants would be located at a
given site, thus exposing the public to the potential nuisance emissions
for a greater length of time. Larger production plants that are capable
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of operating in an environmentally more efficient manner would be ex-
cluded due to this production limitation. Plants in this category would
be forced to obtain a regular permit and lose the opportunity to be free
of public comment that is afforded to temporary plant on public works
projects under the standard permit. The AGC recommends that the pro-
duction limit for temporary plants be increased to 400 cubic yards an
hour.

Transit Mix commented that the 200 yd3/hr limit is unrealistic for
plants which support state highway projects as plants need to be
capable of 300 yd3/hr . TxDOT highway projects include a specified
number of days to complete the project and if not completed, the
contractor will be fined daily. With these constraints, plants must
pour a certain number of yards per hour. A more realistic limit for
temporary plants should be the same as for permanent plants and be
300 yd3/hr .

Sundt operates temporary concrete batch plants in Texas, most recently
at Austin-Bergstrom International Airport from 1996 to 1998. The
plants used on these projects batched in excess of 450 yd3/hr . These
higher production rates enable plants to overcome bad weather delays
and ensured the opening of the Austin airport on its scheduled opening
date. Hourly batching restrictions would have required multiple plants
operated and maintained to meet the schedule, this would have resulted
in substantial additional cost to the owner, with no significant improve-
ment to the environment. Sundt requests that the proposal be amended
to allow for maximum utilization of sophisticated plant equipment. The
public is ultimately better served with substantially faster completion
of civil projects at a much lower cost. Hourly production rates for large,
sophisticated CBPs should not be the sole consideration in determining
a best course of action for air quality standards.

The TNRCC concurs with the comments that the commonly seen,
larger facilities should be able to meet the conditions of the standard
permit. The TNRCC has developed the standard permit to allow
typical concrete batch plant facilities to register via an abbreviated
method, instead of obtaining a permit under Chapter 116. The standard
permit is not intended to cover all possible equipment scenarios, plant
layouts, or production rates, but only the majority of facilities seen
in the field. Since PM emission rates are directly proportional to the
amount of material handled, production rates were chosen as the most
reasonable tracking mechanism to confirm air emission estimates.
Based on an extensive review of historical applications, a survey of
the industry, and input at Focus Group Meetings, the TNRCC has
determined that the most common production rates for concrete batch
plants range from 100 to 300 yd3/hr. Three concrete batch plant
companies reporting production rates on a survey indicated an average
production rate of 157 yd3/hr and a survey of 35 in-house applications
being processed by permit engineers resulted in an average production
rate of 176 yd3/hr. Additionally, industry representatives participating
in Focus Group meetings confirmed that a 200 yd3/hr production rate
is a reasonable worst case assumption for most plants in Texas with
the exception for a central mix style plant that could approach 300
yd3/hr. The standard permit was therefore developed to cover the most
common plant type, and includes production limits up to 300 yd3/hr
for both temporary and permanent plants. The limited number of
larger concrete plants are encouraged to obtain a case-by-case review
permit under Chapter 116.

Traffic Area Best Management Practice Requirements

TACA and Pioneer submitted written comments which strongly con-
tend that all roads and traffic areas for every plant in Texas, temporary
or permanent, should be required to be paved with a cohesive hard sur-
face that is maintained intact and clean.

Transit Mix concurs with the TNRCC proposal to not require paving
of traffic areas at temporary batch plants and believes that the dust con-
trols provided by watering, dust-suppressant chemicals, or tire chips
should adequately suppress road dust. In addition, temporary plants
are frequently located on leased property and property owners are not
fond of having an area of that land paved. To further justify this posi-
tion, Transit Mix notes that the cost of paving is an unnecessary burden
($30,000 to pave, $20,000 for removal) when other mitigation tech-
niques are available.

Observations and technical evaluation of available documentation
show that, if properly maintained, the Best Management Practices
(BMP) proposed by the TNRCC adequately control dust from traffic
areas. BMP includes watering, dust-suppressant chemicals, cleaning,
or paving. Requiring all facilities to pave, regarding of the duration
of time at a particular site would be an unnecessary financial burden
on plant operators, and ultimately result in more waste to be disposed
in either landfills or by concrete recycling operations, especially for
temporary plants.

CSR raised concerns over the requirement to pave traffic areas at previ-
ously grandfathered permanent batch plants with a cohesive hard sur-
face to meet dust control requirements. The sites discussed have ten or
more acres, with the batch plants located in the center of a property with
traffic areas hundred of yards long, resulting in a n excessive economic
burden to plant owners and operators and, in fact, punishes those who
place plants well away from property lines. This requirement would af-
fect new plants as well, as the plant owner/operators may be motivated
to keep their plants closer to off-site roads to minimize paving costs.
CSR suggests that these requirements be subject to a case-by-case re-
view and, if a facility can demonstrate undue hardship, exemptions or
alternative control limitations be granted.

The TNRCC would like to clarify that the THSC does not mandate that
grandfathered facilities to obtain authorization by a standard permit.
Additionally, paragraph (1)(D) clearly states that this standard permit
applies to new registrations received after the effective date of the stan-
dard permit. If a previously grandfathered facility is modified and re-
quires authorization to obtain a permit, but cannot meet the conditions
of this standard permit, the owner/operators are encouraged to apply for
a permit under Chapter 116. A regular permit allows for a case-by-case
review of BMP for control of traffic and road dust which, depending
on circumstances, will or will not require paving of the traffic areas.

Equipment, Traffic and Stockpile Distance Setbacks and Alternatives
TXI commented that the distance limitations apply to "stationary equip-
ment and stockpiles". However, there may be stationary equipment as-
sociated with plant operations that is not associated with any health or
environmental risk or nuisance conditions. Such equipment may in-
clude ice block machines, water tanks, etc. The standard permit should
be modified to exempt these types of equipment from the distance lim-
itations.

The TNRCC concurs with some of these comments and has modified
the standard permit to specify that the distance limitations are appli-
cable only to equipment directly associated with the operation of the
concrete batch plant.

AGC (oral and written comments) raised concerns over requiring at
least 25 foot buffer distance for industrial traffic due to the operation
of a concrete batch plant as proposed. This limitation would severely
limit availability of acceptable sites, especially in urban areas. The
AGC states their belief that application of dust control on facilities and
roads adequately addresses any concerns over location of temporary
plants and alleviates the need for distance limitations.
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CSR suggested that the distance requirements be subject to a case-by-
case review and, if a facility can demonstrate undue hardship, exemp-
tions or alternative control limitations be granted.

Pioneer and Westward (orally and in writing) commented that engi-
neering standards should be used instead of buffer distances required
by the standard permit conditions. While the buffer distances were rec-
ognized to provide additional protection against dust nuisance, the ben-
efit to a 25 to 50 foot distance was considered to be minor. Instead op-
tions on alternative controls were recommended to facilitate a variety
of circumstances such as when facilities are required to place plants in
sites which are confined by size. The conditions of the standard per-
mit should allow for a plant to apply additional controls (high walls,
shrubs, etc.) in lieu of meeting distance requirements when these sit-
uations occur. In the commenters experience, these controls would be
better dust deterrent than a short buffer distance.

Westward suggested modifications to the standard permit, including:
"If an owner/operator wishes to have traffic, stockpiles, or other activ-
ities within the specified distance limitations, then the following ap-
proved alternatives may be used in lieu of the meeting the distances:
stockpiles must be contained within a three-walled bunker which ex-
tends at least two feet above the top of the stockpile" (this will provide
an additional 50% control of stockpile emissions and provide more ac-
tive control than distance buffers); and "Roads and other activities must
be bordered by decorative screening in the form of sound suppressive
fencing or dense vegetative strips along all traffic routes or work areas
within the 25 to 50 foot specified buffer areas. These borders shall be
constructed to either TxDOT standards for this type of structure or to
a height of two feet greater than the activity or traffic in the area" (Tx-
DOT has design standards for noise and dust suppression systems asso-
ciated with various road traffic situations and these systems can greatly
mitigate noise 40 to 80%-- and dust minimizing air movement reduces
the potential for transporting dust). Other options include establish-
ing a speed limit for truck traffic, which has a much greater impact on
the potential for emissions than a minor buffer distance." According
to the commenter, the addition of bunkers, fencing or dense vegetation
provides visual screening, plant beautification, as well as providing su-
perior control of air pollution - all long term benefits to the plant and
the community.

TXI noted that property availability and zoning cause many batch
plants to be located on tracts of land that are space prohibitive. Though
an ideal property may afford the room for the proposed distance
limitations, it may not always be possible to procure such a property
for a particular project. TXI feels that alternatives to a buffer zone
should be addressed to give operators the flexibility in setting up
plant layout, while still protecting public health and the environment
and avoiding nuisance situations. Such alternatives may include
concrete-walled bunkers that are higher than aggregate stockpiles,
vegetated buffer zones, or other engineered controls. With appropriate
design, nuisance conditions should be averted with virtually no buffer
zone to the property line.

TACA agrees with distance limitations as proposed by the TNRCC,
however, they also believe that engineering standards should also be
included in the standard permit conditions. Examples of alternative
controls could include a concrete wall or continuous shrubbery which
is two feet higher than the stationary equipment and/or stockpiles, elim-
inating the need for a 25 foot buffer.

The TNRCC concurs with most of the comments and has included al-
ternatives for roads and stockpiles for nuisance dust control similar
to those proposed by commenters in all applicable paragraphs of the
standard permit. However, no alternatives to setbacks for stationary
equipment directly associated with the operation of the concrete batch
plant has been included since these emission sources are culpable for

the off-property impacts which were analyzed by the TNRCC. These
sources (silos, conveyors, material bins, etc.) were calculated to have a
greater quantity of emissions than those from the stockpile areas, and
thus contributed to a greater extent to the PM concentrations. If these
sources and facilities were located closer to property lines, they could
cause or contribute to a condition of air pollution. Owners and opera-
tors are reminded that any facility may apply for a permit under Chap-
ter 116 and provide a case-by-case impacts analysis to demonstrate any
other facility site layout meets all rules and regulations.

Based on the comments, the standard permit has been modified to spec-
ify alternatives for traffic areas and stockpiles. Although the com-
menters proposed that the fencing meet TxDOT noise suppression stan-
dards, after additional research, no clear written criteria for this pro-
posal could be found for inclusion in the standard permit. In addition,
the TNRCC considered the option of vegetation as an alternative, but it
was determined that vegetation would not necessarily grow fast enough
or be sufficiently dense to completely cover the desired area from the
ground to a height above the dust sources. However, if some vegeta-
tive buffer is represented which meets the conditions of the standard
permit it may be used. Unfortunately, due to the nature of the standard
permit registration process, an open-ended alternative to be reviewed
case-by-case is not appropriate. Facilities which cannot meet either
the distance setbacks or provide a barrier may apply for a permit un-
der §116.111, which allows for case-by-case reviews and dust control
determinations. Therefore, the TNRCC has instead included an option
for fencing or other barriers of at least 12 feet in height in lieu of the
setback distances for roads and traffic areas. Based on observations
and experience, the size of a dust plume will be about twice the height
of the vehicle generating the road dust. To achieve approximately 50%
control of the dust plume, the height of the barrier should be at the
height of the plume center line. Based on the modeling, this height is
about 12 feet. The TNRCC has also included the proposed alternative
for stockpiles to have a three-walled bunker with a height of at least two
feet higher than the stockpiles. These options should provide equal or
better abatement of traffic dust.

TRD-200005786
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: August 16, 2000

♦ ♦ ♦
Notice of Opportunity to Comment on Agreed Orders of
Administrative Enforcement Actions

The Texas Natural Resource Conservation Commission (TNRCC or
commission) staff is providing an opportunity for written public com-
ment on the listed Agreed Orders (AOs) pursuant to Texas Water Code
(the Code), §7.075. Section 7.075 requires that before the commis-
sion may approve the AOs, the Commission shall allow the public an
opportunity to submit written comments on the proposed AOs. Sec-
tion 7.075 requires that notice of the opportunity to comment must be
published in theTexas Registerno later than the 30th day before the
date on which the public comment period closes, which in this case is
September 25, 2000. Section 7.075 also requires that the Commission
promptly consider any written comments received and that the Com-
mission may withdraw or withhold approval of an AO if a comment
discloses facts or considerations that the consent is inappropriate, im-
proper, inadequate, or inconsistent with the requirements of the statutes
and rules within the TNRCC’s Orders and permits issued pursuant to
the TNRCC’s regulatory authority. Additional notice of changes to a
proposed AO is not required to be published if those changes are made
in response to written comments.
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A copy of each of the proposed AOs is available for public inspection
at both the TNRCC’s Central Office, located at 12100 Park 35 Cir-
cle, Building A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and
at the applicable Regional Office listed as follows. Comments about
the AOs should be sent to the attorney designated for the AO at the
TNRCC’s Central Office at P.O. Box 13087, MC 175, Austin, Texas
78711-3087 and must bereceived by 5:00 p.m. on September 25,
2000. Comments may also be sent by facsimile machine to the attor-
ney at (512) 239-3434. The TNRCC attorneys are available to discuss
the AOs and/or the comment procedure at the listed phone numbers;
however, §7.075 provides that comments on the AOs should be sub-
mitted to the TNRCC inwriting .

(1) Arete Real Estate and Development Company, Incorporated dba
Port Adventure; DOCKET NUMBER: 1999-0564-PWS-E; TNRCC
IDENTIFICATION (ID) NUMBER: 2280031; LOCATION: ten miles
west of Onalaska on Highway 356, Trinity County, Texas; TYPE OF
FACILITY: public water system; RULES VIOLATED: §290.106(a),
(e)(2) and the Code, §341.033(d), by failing to collect and submit water
samples for bacteriological analysis for June and July 1998 and failing
to provide public notice for the bacteriological sampling; PENALTY:
$750; STAFF ATTORNEY: Scott McDonald, Litigation Division, MC
175, (512) 239-6005; REGIONAL OFFICE: 3870 Eastex Freeway,
Suite 110, Beaumont, Texas 77703-1892, (409) 892-2119.

(2) COMPANY: Schenectady International Incorporated; DOCKET
NUMBER: 1997-1072- IHW-E; TNRCC ID NUMBER: 30763; LO-
CATION: 702 Farm-to-Market Road 523, Freeport, Brazoria County,
Texas; TYPE OF FACILITY: chemical manufacture; RULES VIO-
LATED: §335.221(a)(11) and 40 Code of Federal (CFR) Regulations,
§266.103(c)(1)(i), by failing to control the waste feed rate to Boiler
B-503; §335.221(a)(13) and 40 CFR §266.103(g)(l)(i) and (2), by fail-
ing to attain the required combustion temperature prior to feeding waste
to Boiler B-503; and §335.221(8) and 40 CFR 265.143(c)(7), by fail-
ing to provide a letter of credit in place that equals the current closure
cost estimate for boiler B-503; PENALTY: $4,000; STAFF ATTOR-
NEY: Booker Harrison, Litigation Division, MC 175, (512) 239-4113;
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.

TRD-200005682
Paul C. Sarahan
Director, Litigation Division
Texas Natural Resource Conservation Commission
Filed: August 14, 2000

♦ ♦ ♦
Notice of Opportunity to Comment on Settlement Agreements
of Administrative Enforcement Actions

The Texas Natural Resource Conservation Commission (TNRCC or
commission) staff is providing an opportunity for written public com-
ment on the listed Agreed Orders (AOs) pursuant to Texas Water Code
(the Code), §7.075, which requires that the TNRCC may not approve
these AOs unless the public has been provided an opportunity to sub-
mit written comments. Section 7.075 requires that notice of the pro-
posed orders and of the opportunity to comment must be published in
theTexas Registerno later than the 30th day before the date on which
the public comment period closes, which in this case isSeptember 25,
2000. Section 7.075 also requires that the TNRCC promptly consider
any written comments received and that the TNRCC may withhold ap-
proval of an AO if a comment discloses facts or considerations that
indicate the proposed AO is inappropriate, improper, inadequate, or
inconsistent with the requirements of the Code, the Texas Health and

Safety Code (THSC), and/or the Texas Clean Air Act (the Act). Addi-
tional notice is not required if changes to an AO are made in response
to written comments.

A copy of each of the proposed AOs is available for public inspection
at both the TNRCC’s Central Office, located at 12100 Park 35 Circle,
Building C, 1st Floor, Austin, Texas 78753, (512) 239-1864 and at the
applicable Regional Office listed as follows. Written comments about
these AOs should be sent to the enforcement coordinator designated for
each AO at the TNRCC’s Central Office at P.O. Box 13087, Austin,
Texas 78711-3087 and must bereceived by 5:00 p.m. on September
25, 2000. Written comments may also be sent by facsimile machine to
the enforcement coordinator at (512) 239-2550. The TNRCC enforce-
ment coordinators are available to discuss the AOs and/or the comment
procedure at the listed phone numbers; however, §7.075 provides that
comments on the AOs should be submitted to the TNRCC inwriting .

(1) COMPANY: Aero-Marine Engineering, Inc.; DOCKET NUM-
BER: 2000-0388-AIR-E; IDENTIFIER: Air Account Number
JA-0057-J; LOCATION: Bryson, Jack County, Texas; TYPE OF
FACILITY: air conditioner coil coating; RULE VIOLATED: 30 TAC
§122.146(1) and the Act, §382.085(b), by failing to certify compliance
with the Title V general operating Permit No. O-01106; PENALTY:
$2,000; ENFORCEMENT COORDINATOR: Kara Dudash, (915)
698-9674; REGIONAL OFFICE: 1977 Industrial Boulevard, Abilene,
Texas 79602-7833, (915) 698-9674.

(2) COMPANY: Maria Beltran dba 1017 Caf‚; DOCKET NUMBER:
2000-0418-PWS-E; IDENTIFIER: Public Water Supply (PWS)
Number 2140030; LOCATION: San Isidro, Starr County, Texas;
TYPE OF FACILITY: public water supply; RULE VIOLATED: 30
TAC §290.106(a) and (e)(2), by failing to collect, submit, and provide
public notice of the failure to collect and submit routine monthly
bacteriological samples; PENALTY: $1,000; ENFORCEMENT CO-
ORDINATOR: Subhash Jain, (512) 239-5867; REGIONAL OFFICE:
1804 West Jefferson Avenue, Harlingen, Texas 78550-5247, (956)
425-6010.

(3) COMPANY: City of Cactus; DOCKET NUMBER: 2000-0485-
MSW-E; IDENTIFIER: Municipal Solid Waste (MSW) Registration
Number 40031; LOCATION: Cactus, Moore County, Texas; TYPE
OF FACILITY: municipal solid waste; RULE VIOLATED: 30 TAC
§330.285 and §330.286, by failing to establish financial assurance cov-
erage for the City’s Type V MSW transfer station; PENALTY: $2,700;
ENFORCEMENT COORDINATOR: Bill Davis, (512) 239-6793; RE-
GIONAL OFFICE: 3918 Canyon Drive, Amarillo, Texas 79109-4933,
(806) 353-9251.

(4) COMPANY: Coronado Water, Inc.; DOCKET NUMBER:
1999-0917-PWS-E; IDENTIFIER: PWS Number 0590009; LOCA-
TION: Hereford, Deaf Smith County, Texas; TYPE OF FACILITY:
public water supply; RULE VIOLATED: 30 TAC §290.41(c)(1)(F)
and (3)(N), by failing to obtain sanitary easements, locate a livestock
pen more than 500 feet away from a public water source, locate a
groundwater source so there is no danger of pollution from insanitary
surroundings, and provide flow meters; 30 TAC §290.46(b), (f)(1)(A),
and (n), by failing to collect and submit raw water samples, maintain
the chlorinator and a chlorine residual of 0.2 milligrams per liter, and
prepare a distribution map of the water system; 30 TAC §290.43(c)(9)
and (d)(2), by failing to provide pressure tanks that conform with
American Water Works Association standards and provide a pressure
relief device on all pressure tanks; 30 TAC §290.45(b)(1)(C)(iii),
by failing to provide a water storage capacity of 200 gallons per
connection; and 30 TAC §290.106(a) and (e)(2), by failing to collect
and submit the appropriate number of water samples for bacteri-
ological analysis and provide public notification of the failure to
sample; PENALTY: $600; ENFORCEMENT COORDINATOR: Julia
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McMasters, (512) 239-5839; REGIONAL OFFICE: 3918 Canyon
Drive, Amarillo, Texas 79109-4933, (806) 353-9251.

(5) COMPANY: Council Creek Village, Inc. dba Council Creek
Creek Village and South Council Creek Number 2 and Jones-Owen
Company dba South Silver Creek I, II, III; DOCKET NUMBER:
2000-0242-PWS-E; IDENTIFIER: PWS Numbers 0270014, 0270080,
and 0270041; LOCATION: Burnet, Burnet County, Texas; TYPE
OF FACILITY: public water supply; RULE VIOLATED: 30 TAC
§290.44(a)(4) and (c), by failing to install water distribution lines
below the frost level and install properly-sized distribution water lines;
30 TAC §290.42(j), by failing to submit plans and specifications;
30 TAC §290.46(j)(3), (m), and (w), by failing to keep on file and
make available for review, copies of customer service inspection
certifications, initiate a program to facilitate cleanliness and improve
the general appearance of all plant facilities, and provide a legible
sign at each production, treatment, and storage facility; 30 TAC
§290.45(c)(1)(B)(i), by failing to provide a well capacity of 0.6
gallons per minute per connection; 30 TAC §290.39(j), by failing to
submit written notification of changes or modifications to the existing
water system; and 30 TAC §290.41(c)(3)(a), by failing to provide
well completion data; PENALTY: $5,525; ENFORCEMENT CO-
ORDINATOR: Jaime Garza, (512) 239-1406; REGIONAL OFFICE:
1921 Cedar Bend Drive, Suite 150, Austin, Texas 78758-5336, (512)
339-2929.

(6) COMPANY: City of Dell City; DOCKET NUMBER:
2000-0324-MLM-E; IDENTIFIER: PWS Number 1150001 and
Water Quality Permit Number 0010866-001 (Expired); LOCATION:
Dell City, Hudspeth County, Texas; TYPE OF FACILITY: public
water supply and wastewater treatment; RULE VIOLATED: 30 TAC
§290.46(d) and (i), by failing to show daily pumpages on monthly
reports and adopt a plumbing ordinance; and 30 TAC §305.125(1) and
(2), and the Code, §26.121, by failing to apply for a permit renewal
and continuing to operate; PENALTY: $2,575; ENFORCEMENT
COORDINATOR: Rebecca Cervantes, (915) 834-4940; REGIONAL
OFFICE: 401 East Franklin Avenue, Suite 560, El Paso, Texas
79901-1206, (915) 834-4949.

(7) COMPANY: Dynegy, Inc. dba Dynegy Midstream Services, LP;
DOCKET NUMBER: 2000-0406-AIR-E; IDENTIFIER: Air Account
Numbers WC-0017-V, PE-0190-V, CY-0019-H, and GA-0011-C;
LOCATION: near Wickett, Ward, Pecos, Crane and Gaines Coun-
ties, Texas; TYPE OF FACILITY: natural gas processing; RULE
VIOLATED: 30 TAC §122.146(2) and the Act, §382.085(b), by
failing to submit an annual compliance certification; and 30 TAC
§122.145(2)(B) and the Act, §382.085(b), by failing to submit a devia-
tion report; PENALTY: $8,000; ENFORCEMENT COORDINATOR:
Dan Landenberger, (915) 570-1359; REGIONAL OFFICE: 3300
North A Street, Building 4, Suite 107, Midland, Texas 79705-5404,
(915) 570-1359.

(8) COMPANY: Steve Laughlin dba Floore’s Country Store;
DOCKET NUMBER: 2000-0332- PWS-E; IDENTIFIER: PWS
Number 0150347; LOCATION: Helotes, Bexar County, Texas; TYPE;
OF FACILITY: public water supply; RULE VIOLATED: 30 TAC
§290.106(a), (b)(1) and (5), and (e)(2), and the Code, §341.033(d), by
failing to submit routine water samples for bacteriological analysis,
submit repeat water samples for bacteriological analysis following a
total coliform-positive sample, submitfive additional routine water
samples for bacteriological analysis, and provide public notification of
the coliform monitoring violations; and 30 TAC §290.51 and the Code,
§341.041, by failing to pay public health service fees; PENALTY:
$1,563; ENFORCEMENT COORDINATOR: Shawn Stewart, (512)
239-6684; REGIONAL OFFICE: 140 Heimer Road, Suite 360, San
Antonio, Texas 78232-5042, (210) 490-3096.

(9) COMPANY: Delores Macrae dba Glenshores Water Company;
DOCKET NUMBER: 2000-0535-PWS-E; IDENTIFIER: PWS
Number 0180030; LOCATION: Clifton, Bosque County, Texas;
TYPE OF FACILITY: public water supply; RULE VIOLATED: 30
TAC §290.120(e)(2), by failing to conduct reduced monitoring tap
sampling for lead and copper; PENALTY: $313; ENFORCEMENT
COORDINATOR: Bill Davis, (512) 239-6793; REGIONAL OFFICE:
6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-7826, (254)
751-0335.

(10) COMPANY: Gary Richter dba Hillside Mobile Home Park;
DOCKET NUMBER: 1999-1218-PWS-E; IDENTIFIER: PWS
Number 0710050; LOCATION: Canutillo, El Paso County, Texas;
TYPE OF FACILITY: public water supply; RULE VIOLATED: 30
TAC §291.101(a) and the Code, §13.242(a), by failing to obtain a
Certificate of Convenience and Necessity; 30 TAC §290.39(g), by
failing to submit written notification of changes or additions to the
existing system; 30 TAC §290.41(c)(3)(A), (K), and (N), by failing
to submit well completion data, seal the wellhead with a gasket or a
pliable crack-resistant caulking compound, and install a flow meter;
30 TAC §290.46(f)(2)(B), by failing to conduct weekly chlorine
residual tests; 30 TAC §290.42(i), by failing to use direct additives and
chemicals for the treatment of water supplied by public water systems;
30 TAC §290.113, by exceeding the maximum contaminant level for
sulfate; 30 TAC §290.45(b)(1)(C), by failing to provide a pressure
tank capacity of 20 gallons per connection; and 30 TAC §290.43(c)
and (d)(9), by failing to provide a ground storage tank which meets the
American Water Works Association standards and failing to ensure
no more than three pressure tanks were installed at any one site;
PENALTY: $600; ENFORCEMENT COORDINATOR: Elvia Maske,
(512) 239-0789; REGIONAL OFFICE: 401 East Franklin, Suite 560,
El Paso, Texas 79901-1206, (915) 834-4949.

(11) COMPANY: Inman Christian Center dba Inman Residential
Treatment Center; DOCKET NUMBER: 2000-0536-PWS-E; IDEN-
TIFIER: PWS Number 0150418; LOCATION: San Antonio, Bexar
County, Texas; TYPE OF FACILITY: public water supply; RULE
VIOLATED: 30 TAC §290.120(e)(2), by failing to conduct reduced
monitoring tap sampling for lead and copper; PENALTY: $313;
ENFORCEMENT COORDINATOR: Bill Davis, (512) 239-6793;
REGIONAL OFFICE: 140 Heimer Road, Suite 360, San Antonio,
Texas 78232-5042, (210) 490-3096.

(12) COMPANY: ISP Technologies, Incorporated; DOCKET NUM-
BER: 2000-0189-IHW-E; IDENTIFIER: Solid Waste Registration
Number 30037 and Permit Numbers WDW-34 and WDW- 113;
LOCATION: Texas City, Galveston County, Texas; TYPE OF
FACILITY: commercial production of chemical intermediates and
products; RULE VIOLATED: 30 TAC §335.4 and the Code, §26.121,
by failing to prevent the injection of listed hazardous waste into a
non-hazardous underground injection control system; PENALTY:
$8,000; ENFORCEMENT COORDINATOR: Catherine Sherman,
(713) 767-3500; REGIONAL OFFICE: 5425 Polk Avenue, Suite H,
Houston, Texas 77023-1486, (713) 767-3500.

(13) COMPANY: Laboratory Tops, Incorporated; DOCKET NUM-
BER: 2000-0401-AIR-E; IDENTIFIER: Air Account Number
WK-0171-T; LOCATION: Taylor, Williamson County, Texas; TYPE
OF FACILITY: countertop manufacturing; RULE VIOLATED: 30
TAC §116.100(a) and the Act, §382.085(b), by failing to obtain an
air quality permit or satisfy the conditions for an exempt facility;
PENALTY: $800; ENFORCEMENT COORDINATOR: Larry King,
(512) 339-2929; REGIONAL OFFICE: 1921 Cedar Bend Drive, Suite
150, Austin, Texas 78758-5336, (512) 339-2929.

(14) COMPANY: Bettye Singletary dba Longhorn Ranch Motel;
DOCKET NUMBER: 2000- 0171-PWS-E; IDENTIFIER: PWS
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Number 0220032; LOCATION: Study Butte, Brewster County, Texas;
TYPE OF FACILITY: public water supply; RULE VIOLATED:
30 TAC §290.106(a)(1) and the Code, §341.033(d), by failing to
collect and submit water samples for bacteriological analysis; and
30 TAC §290.103(5), by failing to provide public notification of the
bacteriological sampling violations; PENALTY: $1,200; ENFORCE-
MENT COORDINATOR: Clint Pruett, (512) 239-2042; REGIONAL
OFFICE: 401 East Franklin, Suite 560, El Paso, Texas 79901-1206,
(915) 834-4949.

(15) COMPANY: Mobil Producing Texas and New Mexico Inc.;
DOCKET NUMBER: 2000- 0628-AIR-E; IDENTIFIER: Air Account
Number KE-0007-J; LOCATION: near Jayton, Kent County, Texas;
TYPE OF FACILITY: water injection station; RULE VIOLATED:
30 TAC §122.146(1) and the Act, §382.085(b), by failing to certify
compliance with Title V Permit O-00207; PENALTY: $4,000;
ENFORCEMENT COORDINATOR: Kara Dudash, (915) 698-9674;
REGIONAL OFFICE: 1977 Industrial Boulevard, Abilene, Texas
79602-7833, (915) 698-9674.

(16) COMPANY: Quality Electric Steel Castings, Inc.; DOCKET
NUMBER: 2000-0591-AIR-E; IDENTIFIER: Air Account Number
HG-0599-P; LOCATION: Houston, Harris County, Texas; TYPE OF
FACILITY: steel foundry; RULE VIOLATED: 30 TAC §116.110(a)(1)
and the Act, §382.085(b) and §382.0518(a), by allegedly operating a
thermal sand reclaimer system without a permit; PENALTY: $1,250;
ENFORCEMENT COORDINATOR: Sheila Smith, (512) 239-1670;
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.

(17) COMPANY: RK Petroleum Corporation; DOCKET NUMBER:
2000-0409-AIR-E; IDENTIFIER: Air Account Number MF-0117-C;
LOCATION: Tarzan, Martin County, Texas; TYPE OF FACILITY: oil
and gas production; RULE VIOLATED: 30 TAC §122.146(1) and the
Act, §382.085(b), by failing to submit annual compliance certifica-
tions; PENALTY: $4,000; ENFORCEMENT COORDINATOR: Dan
Landenberger, (915) 570-1359; REGIONAL OFFICE: 3300 North A
Street, Building 4, Suite 107, Midland, Texas 79705-5404, (915) 570-
1359.

(18) COMPANY: Archer Daniels Midland dba Southern Cotton
Oil Mill Company; DOCKET NUMBER: 2000-0219-IHW-E;
IDENTIFIER: Industrial Hazardous Waste Facility Identification
Number 38951; LOCATION: Lubbock, Lubbock County, Texas;
TYPE OF FACILITY: cottonseed oil mill; RULE VIOLATED: 30
TAC §335.62, by failing to perform hazardous waste determinations;
30 TAC §335.474, by failing to prepare a Source Reduction and
Waste Minimization Plan; 30 TAC §335.4 and the Code, §26.121,
by failing to properly handle, store, process, or dispose of industrial
solid waste; and 30 TAC §335.6(b), by failing to provide current
notification as to the facility’s routinely generated waste streams,
active waste management units and closure of waste management
units; PENALTY: $8,400; ENFORCEMENT COORDINATOR: Gary
Shipp, (806) 796-7092; REGIONAL OFFICE: 4630 50th Street, Suite
600, Lubbock, Texas 79414-3520, (806) 796-7092.

(19) COMPANY: Charlie F. Supak dba Highway 21 Septic Systems;
DOCKET NUMBER: 2000-0368-OSI-E; IDENTIFIER: On-Site
Sewage Facility Installer Identification Number 4683; LOCATION:
Bastrop, Bastrop County, Texas; TYPE OF FACILITY: on-site
sewage; RULE VIOLATED: 30 TAC §285.58(a)(11), by failing
to call for the required inspection from the permitting authority;
PENALTY: $200; ENFORCEMENT COORDINATOR: Erika Fair,
(512) 239-6673; REGIONAL OFFICE: 1921 Cedar Bend Drive, Suite
150, Austin, Texas 78758-5336, (512) 339-2929.

(20) COMPANY: Union Oil Company of California; DOCKET
NUMBER: 2000-0408-AIR-E; IDENTIFIER: Air Account Numbers
AB-0015-Q and GA-0135-G; LOCATION: Andrews and Seminole,
Andrews and Gaines Counties, Texas; TYPE OF FACILITY: natural
gas processing; RULE VIOLATED: 30 TAC §122.146(2) and the Act,
§382.085(b), by failing to submit annual compliance certifications;
PENALTY: $800; ENFORCEMENT COORDINATOR: Dan Landen-
berger, (915) 570-1359; REGIONAL OFFICE: 3300 North A Street,
Building 4, Suite 107, Midland, Texas 79705-5404, (915) 570-1359.

(21) COMPANY: Mr. Joe Watson dba Watson Used Cars; DOCKET
NUMBER: 2000-0646- AIR-E; IDENTIFIER: Air Account Number
HF-0185-L; LOCATION: Silsbee, Hardin County, Texas; TYPE OF
FACILITY: used car sales; RULE VIOLATED: 30 TAC §114.20(c)(1)
and the Act, §382.085(b), by failing to equip a motor vehicle with a cat-
alytic converter; PENALTY: $300; ENFORCEMENT COORDINA-
TOR: Susan Kelly, (409) 898-3838; REGIONAL OFFICE: 3870 Eas-
tex Freeway, Suite 110, Beaumont, Texas 77703-1892, (409) 898-3838.

TRD-200005760
Paul Sarahan
Director, Litigation Division
Texas Natural Resource Conservation Commission
Filed: August 15, 2000

♦ ♦ ♦
Notice of Receipt of Application and Intent to Obtain a
Municipal Solid Waste Permit

APPLICATION. Regional Land Management Services, LTD., P.O.
Box 333, Laredo, Texas 78042 has applied to the Texas Natural
Resource Conservation Commission (TNRCC) for a permit for a Type
I municipal solid waste landfill which will authorize the disposal of
municipal solid waste, construction-demolition waste, and special
waste. The proposed facility will be located south of State Highway
359, approximately 11 miles east of Loop 20, Webb County, Texas.
This application was submitted to the TNRCC on July 3, 2000.
The permit application is available for viewing and copying at the
Laredo Public Library, 1120 East Calton Road, Laredo, Texas 78041,
telephone number (956) 795-2400. The TNRCC executive director
has determined the application is administratively complete and will
conduct a technical review of the application. After completion of the
technical review, the TNRCC will issue a Notice of Application and
Preliminary Decision.

MAILING LISTS. You may ask to be placed on a mailing list to obtain
additional information on this application by sending a request to the
Office of the Chief Clerk, at the address below. You may also ask to
be on a county- wide mailing list to receive public notices for TNRCC
permits in the county.

PUBLIC COMMENT / PUBLIC MEETING. You may submit public
comments on this application. The TNRCC will hold a public meeting
on this application. Information concerning this meeting will be given
in another public notice. The purpose of a public meeting is to provide
the opportunity to submit comments or to ask questions about the ap-
plication. A public meeting is not a contested case hearing. Written
public comments must be submitted to the Office of the Chief Clerk,
MC 105, TNRCC, P.O. Box 13087, Austin, Texas 78711-3087.

ADDITIONAL NOTICE. After technical review of the application is
complete, the executive director may prepare a draft permit and will
issue a preliminary decision on the application. Notice of the Appli-
cation and Preliminary Decision will be published and mailed to those
who are on the county-wide mailing list or the mailing list for this appli-
cation. That notice will contain the final deadline for submitting public
comments.
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OPPORTUNITY FOR A CONTESTED CASE HEARING. After the
deadline for public comments, the executive director will consider the
comments and prepare a response to all relevant and material, or sig-
nificant public comments. The response to comments, along with the
executive director’s decision on the application, will be mailed to ev-
eryone who submitted public comments or who is on the mailing list
for this application. If comments are received, the mailing will also
provide instructions for requesting reconsideration of the executive di-
rector’s decision and for requesting a contested case hearing. A con-
tested case hearing is a legal proceeding similar to a civil trial in state
district court. A contested case hearing will only be granted based on
disputed issues of fact that are relevant and material to the Commis-
sion’s decision on the application. Further, the Commission will only
grant a hearing on issues that were raised during the public comment
period and not withdrawn.

INFORMATION. If you need more information about this permit ap-
plication or the permitting process, please call the TNRCC Office of
Public Assistance, Toll Free, at 1-800-687-4040. General information
about the TNRCC can be found at our web site at www.tnrcc.state.tx.us.
Further information may also be obtained from Regional Land Man-
agement Services, LTD. at the address stated above or by calling Mr.
Brent W. Ryan, Attorney at Law at (512) 327-8111.

TRD-200005785
LaDonna Castañuela
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: August 16, 2000

♦ ♦ ♦
Notice of Public Hearing

The Texas Natural Resource Conservation Commission (commission)
will conduct public hearings to receive testimony regarding revisions to
30 TAC Chapters 101, 110, 114, 115, and 117, and to the State Imple-
mentation Plan (SIP) under the requirements of the Texas Health and
Safety Code, §382.017; Texas Government Code, Subchapter B, Chap-
ter 2001; and 40 Code of Federal Regulations, §51.102, of the United
States Environmental Protection Agency (EPA) regulations concern-
ing SIPs. The revisions concern the attainment demonstration for the
Houston/Galveston (HGA) ozone nonattainment area and the emission
reduction strategy for central and eastern Texas.

The commission has approved soliciting public input on the proposed
revisions to the SIP for central and eastern Texas. The commission
strategy is designed to reduce nitrogen oxide (NO

x
) emissions by more

than 75% in the eight-county HGA ozone nonattainment area.

Because Texas cities are affected by air pollution from other parts of
the state, the commission has also taken a regional approach to reduc-
ing ozone. These proposed revisions will result in NO

x
emission reduc-

tions in that portion of the state, designated as central and eastern Texas
along and east of Interstate 37 from Corpus Christi to San Antonio,
and from there along and east of Interstate 35 north to the Oklahoma
border. About 80% of Texans reside in the central and eastern Texas
area, which includes the HGA, Dallas/Fort Worth, and Beaumont/Port
Arthur ozone nonattainment areas.

The proposed SIP revisions include various control strategies. Revi-
sions to the air quality plan for the HGA area include a more effective
vehicle emissions testing program expanded to eight counties, a
90% reduction in NO

x
emissions from major stationary sources;

reduced speed limits; a reduction in emissions from ground-support
equipment at George Bush Intercontinental Airport, William P. Hobby
Airport, and Ellington Field; an April - October restriction on morning

operation of heavy-duty construction equipment and lawn service
equipment; vehicle idling restrictions; requirements for diesel emul-
sion fuel and NO

x
reduction systems for certain on-road and non-road

vehicles and equipment; a requirement for accelerated purchase of
heavy diesel equipment; energy conservation, transportation control,
and voluntary measures; establishment of an allowance trading system
for NO

x
sources; and volatile organic compound requirements for

batch processes, bakeries, and offset lithographic printers.

Three statewide rules have also been proposed as part of this air quality
plan: requirements for cleaner diesel fuel for on-road vehicles; emis-
sion standards for non-road, large spark-ignition engines; and revisions
to the emissions banking and trading rules.

In addition, the following requirements apply specifically in the central
and eastern Texas area: cleaner diesel fuel for non-road vehicles; low
sulfur gasoline; and requirements for new residential and commercial
air conditioners.

Public hearings on these proposed revisions will be held at the follow-
ing times and locations: September 18, 2000, 10:00 a.m., Lone Star
Convention Center, 9055 Airport Road (FM 1484), Conroe; September
18, 2000, 7:00 p.m., Lake Jackson Civic Center, 333 Highway 332 East,
Lake Jackson; September 19, 2000, 10:00 a.m. and 7:00 p.m., George
Brown Convention Center, 1001 Avenida de Las Americas, Houston;
September 20, 2000, 9:00 a.m., VFW Hall, 6202 George Bush Drive,
Katy; September 20, 2000, 6:00 p.m., East Harris County Commu-
nity Center, 7340 Spencer, Pasadena; September 21, 2000, 10:00 a.m.,
Southeast Texas Regional Airport Media Room, 6000 Airline Drive,
Beaumont; September 21, 2000, 2:00 p.m., Amarillo City Commis-
sion Chambers, City Hall, 509 East 7th Avenue, Amarillo; September
21, 2000, 6:00 p.m., Charles T. Doyle Convention Center, 21st Street
at Phoenix Lane, Texas City; September 22, 2000, 10:00 a.m., Dayton
High School, 2nd Floor Lecture Room, 3200 North Cleveland Street,
Dayton; September 22, 2000, 11:00 a.m., El Paso City Council Cham-
bers, 2 Civic Center Plaza, 2nd Floor, El Paso; September 22, 2000,
2:00 p.m., North Central Texas Council of Governments, 2nd Floor
Board Room, 616 Six Flags Drive, Suite 200, Arlington; September 25,
2000, 10:00 a.m., Texas Natural Resource Conservation Commission,
12100 North I-35, Building E, Room 201S, Austin; and September 25,
2000, 2:00 p.m., Port of Corpus Christi, 1st Floor Conference Room,
222 Power Street, Corpus Christi.

The hearings are structured for the receipt of oral or written comments
by interested persons. Registration will begin one hour prior to each
hearing. Individuals may present oral statements when called upon in
order of registration. A four-minute time limit will be established at
each hearing to assure that enough time is allowed for every interested
person to speak. Open discussion will not occur during each hearing;
however, agency staff members will be available to discuss the proposal
one hour before each hearing, and will answer questions before and
after each hearing.

Written comments may be submitted to Heather Evans, Office of Envi-
ronmental Policy, Analysis, and Assessment, MC 206, P.O. Box 13087,
Austin, Texas 78711-3087; faxed to (512) 239-4808; or emailed to
siprules@tnrcc.state.tx.us. The public comment period will close at
5:00 p.m. on September 25, 2000.

For further information on the proposed revisions, please contact
Bill Jordan at (512) 239-2583. Copies of the proposed rules and
SIP revisions can be obtained from the commission’s Web Site at
http://www.tnrcc.state.tx.us/oprd/hgasip.html.

Persons with disabilities who have special communication or other ac-
commodation needs who are planning to attend the hearings should
contact the agency at (512) 239-4900. Requests should be made as far
in advance as possible.
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TRD-200005623
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: August 11, 2000

♦ ♦ ♦
Notice of Public Hearing on Proposed Revisions to 30 TAC
Chapter 311

In accordance with the requirements of Texas Government Code,
Chapter 2001, Subchapter B, the Texas Natural Resource Conservation
Commission (TNRCC or commission) will conduct a public hearing
to receive testimony concerning new sections of 30 TAC Chapter 311,
Subchapters A, B, and F.

The proposed revisions to these subchapters will allow for the discharge
of storm water runoff and certain other non-storm water runoff into the
Lakes Travis, Austin, Inks, Buchanan, Lyndon B. Johnson, and Marble
Falls Water Quality Areas, if authorized by a Texas pollutant discharge
elimination system (TPDES) permit.

A public hearing on this proposal will be held in Austin on September
11, 2000, at 2:00 p.m. at the TNRCC complex in Building F, Room
2210, located at 12015 Park 35 Circle. The hearing will be structured
for the receipt of oral or written comments by interested persons. Indi-
viduals may present oral statements when called upon in order of regis-
tration. There will be no open discussion during the hearing; however,
an agency staff member will be available to discuss the proposal 30
minutes prior to the hearing and will answer questions before and after
the hearing.

Persons with disabilities who have special communication or other ac-
commodation needs who are planning to attend the hearing should con-
tact the Office of Environmental Policy, Analysis, and Assessment at
(512) 239-4900. Requests should be made as far in advance as possi-
ble.

Comments may be submitted to Joyce Spencer, MC 205, TNRCC,
Office of Environmental Policy, Analysis, and Assessment, P.O. Box
13087, Austin, Texas 78711-3087, or by fax to (512) 239-4808. All
comments should reference Rule Log Number 2000-010-311-WT.
Comments must be received by 5:00 p.m., September 25, 2000.
For further information, please contact Mary Ambrose, Policy and
Regulations Division, (512) 239-4813.

TRD-200005703
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: August 14, 2000

♦ ♦ ♦
Notice of Water Rights Application

Notice is given that EBCO LAND DEVELOPMENT, LTD., P.O. Box
659, Rye, Texas 77369, submitted Application No. 5694 on July 1,
1998. Information needed to complete processing the application was
received on July 26, 2000, and the application was declared adminis-
tratively complete on August 2, 2000. The Executive Director recom-
mends that public notice of the application be given pursuant to 30 TAC
§295.152. The applicant seeks authorization to construct a dam and
reservoir on Fish Creek, tributary of Lake Creek, tributary of the San
Jacinto River, San Jacinto River Basin. The proposed lake will have a
surface area of 43 acres and impound 108 acre-feet of water and will be
an amenity in a residential development in Montgomery County, Texas.

Station 4+30 on the centerline of the dam will be at Latitude 30.309�N,
Longitude 95.588�W also described as bearing S 88�W, 1060 feet from
the northeast corner of the Thomas V. Mortimer Survey, Abstract No.
383, approximately 7 miles southwest of Conroe, Texas. Applicant has
indicated that the reservoir will be maintained at the normal operating
level using ground water.

Written public comments and requests for a public meeting should be
submitted to the Office of Chief Clerk, at the address provided in the
information section below, within 30 days of the date of newspaper
publication of the notice. A public meeting is intended for the tak-
ing of public comment, and is not a contested case hearing. A public
meeting will be held if the Executive Director determines that there is
a significant degree of public interest in the application.

The TNRCC may grant a contested case hearing on this application if
a written hearing request is filed within 30 days from the date of news-
paper publication of this notice. The Executive Director may approve
the application unless a written request for a contested case hearing
is filed within 30 days after newspaper publication of this notice. To
request a contested case hearing, you must submit the following: (1)
your name (or for a group or association, an official representative),
mailing address, daytime phone number, and fax number, if any; (2)
applicant’s name and permit number; (3) the statement "[I/we] request
a contested case hearing;" (4) a brief and specific description of how
you would be affected by the application in a way not common to the
general public; and (5) the location and distance of your property rela-
tive to the proposed activity. You may also submit proposed conditions
to the requested extension of time which would satisfy your concerns.
Requests for a contested case hearing must be submitted in writing to
the Office of the Chief Clerk at the address provided in the information
section below. If a hearing request is filed, the Executive Director will
not grant the application and will forward it and hearing request to the
TNRCC Commissioners for their consideration at a scheduled Com-
mission meeting.

Written hearing requests, public comments or requests for a public
meeting should be submitted to the Office of the Chief Clerk, MC 105,
TNRCC, P.O. Box 13087, Austin, Texas 78711-3087. For informa-
tion concerning the hearing process, please contact the Public Interest
Counsel, MC 103, the same address. For additional information, indi-
vidual members of the general public may contact the Office of Pub-
lic Assistance at 1-800-687-4040. General information regarding the
TNRCC can be found at our web site at www.tnrcc.state.tx.us.

BEXAR METROPOLITAN WATER DISTRICT, applicant, 2047 W.
Malone, San Antonio, Texas 78225, seeks an amendment to Certifi-
cate of Adjudication No. 19-1966, as amended, pursuant to §11.122,
Texas Water Code, and Texas Natural Resource Conservation Com-
mission Rules 30 TAC §§295.1, et seq. Certificate of Adjudication
No. 19-1966 authorized the owner, with a time priority of August 9,
1911, to maintain a dam and reservoir on the San Antonio River, to
impound therein not to exceed 34 acre-feet of water and to divert and
use not to exceed 481 acre-feet of water per annum from a point on
the reservoir at a maximum rate of 1200 gallons per minute for irri-
gation of 240 acres of land out of a 322.946 acre tract in the Jose de
la Garza Grant, Abstract No. 3, Bexar County, Texas. The certificate,
as amended, authorizes Bexar Metropolitan Water District to use the
481 acre-feet of water per annum for municipal purposes within Bexar
Metropolitan Water District’s service area in Bexar County, Texas in
lieu of the authorization to use the water for irrigation purposes. The
applicant seeks authorization to amend Certificate of Adjudication No.
19-1966, as amended, to allow use of the 481 acre feet of water per an-
num now authorized for municipal purposes, for municipal, industrial,
recreation and irrigation purposes in Bexar County, Texas. The diver-
sion point authorized by the District’s Certificate of Adjudication No.

25 TexReg 8520 August 25, 2000 Texas Register



19-1966, as amended, is also authorized by Certificate of Adjudication
No. 19-2019, as amended, this notice is being sent to the Blue Wing
Club, owner of the amended certificate.

Written public comments and requests for a public meeting should be
submitted to the Office of the Chief Clerk, at the address provided in
the information section below by August 30, 2000. A public meeting
is intended for the taking of public comment, and is not a contested
case hearing. A public meeting will be held if the Executive Director
determines that there is a significant degree of public interest in the
application.

The TNRCC may grant a contested case hearing on this application if
a written hearing request is filed by August 30, 2000. The Executive
Director can consider an approval of the application unless a written
request for a contested case hearing is filed by August 30, 2000. To
request a contested case hearing, you must submit the following: (1)
your name (or for a group or association, an official representative),
mailing address, daytime phone number, and fax number, if any: (2)
applicant’s name and permit number; (3) the statement "[I/we] request
a contested case hearing;" and (4) a brief and specific description of
how you would be affected by the application in a way not common
to the general public. You may also submit any proposed conditions
to the requested amendment which would satisfy your concerns. Re-
quests for a contested case hearing must be submitted in writing to the
TNRCC Office of the Chief Clerk at the address provided in the in-
formation section below. If a hearing request is filed, the Executive
Director will not issue the requested amendment and may forward the
application and hearing request to the TNRCC Commissioners for their
consideration at a scheduled Commission meeting.

Written hearing requests, public comments or requests for a public
meeting should be submitted to the Office of the Chief Clerk, MC 105,
TNRCC, P.O. Box 13087, Austin, Texas 78711-3087. For informa-
tion concerning the hearing process, please contact the Public Interest
Counsel, MC 103 at the same address. For additional information, in-
dividual members of the general public may contact the Office of Pub-
lic Assistance at 1-800-687-4040. General information regarding the
TNRCC can be found at our web site at www.tnrcc.state.tx.us.

TRD-200005784
LaDonna Castañuela
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: August 16, 2000

♦ ♦ ♦
Proposal for Decision

The State Office Administrative Hearing issued a Proposal for De-
cision and Order to the Texas Natural Resource Conservation Com-
mission on August 14, 2000. Executive Director of the Texas Natu-
ral Resource Conservation Commission, Petitioner v. Hilltop Estates
WSC, dba Hilltop Estates Water Supply, Respondent; SOAH Docket
No. 582-00-0639; TNRCC Docket No. 1999-0494-PWS-E. In the
matter to be considered by the Texas Natural Resource Conservation
Commission on a date and time to be determined by the Chief Clerk’s
Office in Room 201S of Building E, 12118 N. Interstate 35, Austin,
Texas. This posting is Notice of Opportunity to Comment on the Pro-
posal for Decision and Order. The comment period will end 30 days
from date of publication. Written public comments should be submit-
ted to the Office of the Chief Clerk, MC-105 TNRCC P.O. Box 13087.
If you have any questions or need assistance, please contact Doug Kitts,
Chief Clerk’s Office, (512) 239-3317.

TRD-200005783

Douglas A. Kitts
Agenda Coordinator
Texas Natural Resource Conservation Commission
Filed: August 16, 2000

♦ ♦ ♦
Panhandle Regional Planning Commission
Legal Notice

The Panhandle Regional Planning Commission (PRPC) is issuing a
Request for Proposals to secure a contractor to manage and operate
Texas Workforce Centers and deliver services associated with Work-
force Investment Act, Job Training Partnership Act-National Reserve
Account, Temporary Assistance to Needy Families-Employment Ser-
vices (CHOICES), Food Stamp Employment, and Training and Wel-
fare-to-Work programs in the 26 counties of the Texas Panhandle Work-
force Development Area.

Contract award will be based primarily on prior experience, demon-
strated effectiveness, and cost competitiveness. Proposers must be will-
ing to provide services on a cost reimbursement basis. Funds will be
available to pay authorized costs for an initial contract period starting
no later than November 1, 2000. Contract renewal for three subsequent
one-year periods will be contingent upon acceptable performance.

Entities interested in submitting a proposal are encouraged to attend a
Proposers Conference at 1:30 p.m. on Tuesday, August 22, 2000, in the
PRPC Third Floor Conference Room, 415 West Eighth Avenue, Amar-
illo, Texas. Sealed proposals must be submitted by 3:00 p.m. on Mon-
day, September 18, 2000, for public opening immediately thereafter.
A copy of the Request for Proposals may be obtained by contacting
PRPC’s Workforce Development Director at (806) 372-3381, or (800)
477-4562.

TRD-200005555
Tom Dressler
Director, Workforce Development
Panhandle Regional Planning Commission
Filed: August 9, 2000

♦ ♦ ♦
Public Utility Commission of Texas
Notice of Application for Amendment to Service Provider
Certificate of Operating Authority

On August 10, 2000, TelePacific Communications filed an application
with the Public Utility Commission of Texas (commission) to amend its
service provider certificate of operating authority (SPCOA) granted in
SPCOA Certificate Number 60329. Applicant intends to reflect trans-
fer/control in connection with a financing transaction.

The Application: Application of TelePacific Communications for an
Amendment to its Service Provider Certificate of Operating Authority,
Docket Number 22903.

Persons with questions about this docket, or who wish to intervene
or otherwise participate in these proceedings should make appropriate
filings or comments to the Public Utility Commission of Texas at P.O.
Box 13326, Austin, Texas 78711-3326 no later than August 30, 2000.
You may contact the commission’s Office of Customer Protection at
(512) 936-7120. Hearing and speech- impaired individuals with text
telephone (TTY) may contact the commission at (512) 936-7136. All
correspondence should refer to Docket Number 22903.

TRD-200005721
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Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: August 15, 2000

♦ ♦ ♦
Notice of Application for Amendment to Service Provider
Certificate of Operating Authority

On August 10, 2000, Taylor Communications Group, Inc. filed an ap-
plication with the Public Utility Commission of Texas (commission) to
amend its service provider certificate of operating authority (SPCOA)
granted in SPCOA Certificate Number 60050. Applicant intends to re-
move the resale-only restriction.

The Application: Application of Taylor Communications Group, Inc.
for an Amendment to its Service Provider Certificate of Operating Au-
thority, Docket Number 22904.

Persons with questions about this docket, or who wish to intervene
or otherwise participate in these proceedings should make appropriate
filings or comments to the Public Utility Commission of Texas at P.O.
Box 13326, Austin, Texas 78711-3326 no later than August 30, 2000.
You may contact the commission’s Office of Customer Protection at
(512) 936-7120. Hearing and speech- impaired individuals with text
telephone (TTY) may contact the commission at (512) 936-7136. All
correspondence should refer to Docket Number 22904.

TRD-200005720
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: August 15, 2000

♦ ♦ ♦
Notice of Application Pursuant to P.U.C. Substantive Rule
§26.171

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of an application on July 27, 2000, pur-
suant to P.U.C. Substantive Rule §26.171 for approval to implement
minor rate changes.

Tariff Title and Number: Application of Nortex Communications To
Implement Minor Rate Change Pursuant to P.U.C. Substantive Rule
§26.171. Tariff Number 22840.

The Application: Nortex Communications (Nortex), formerly Muen-
ster Telephone Corporation of Texas, seeks approval to implement mi-
nor rate changes to its calling number and calling name ID business
rate and increase its returned check fee. Nortex estimates the proposed
rate changes will result in an increase of $4,194 in intrastate gross an-
nual revenues for the first year of service. The company proposes an
effective date of December 1, 2000.

Subscribers of Nortex have a right to petition the commission for re-
view of this proposed rate change by filing a protest with the commis-
sion. The protest must be signed by a minimum of 5.0%, or 1,500 of
the affected local service customers, and must be received by the com-
mission no later than October 31, 2000.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas, 78711-3326 or call the commission’s Office of Cus-
tomer Protection at (512) 936-7120 on or before October 31, 2000.
Hearing and speech-impaired individuals with text telephones (TTY)

may contact the commission at (512) 936-7136. Please reference Tariff
Number 22840.

TRD-200005686
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: August 14, 2000

♦ ♦ ♦
Notice of Application Pursuant to P.U.C. Substantive Rule
§26.171

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of an application on August 7, 2000,
pursuant to P.U.C. Substantive Rule §26.171 for approval to implement
a new optional service offering.

Tariff Title and Number: Application of Brazoria Telephone Company
For Approval to Offer a New Service Pursuant to P.U.C. Substantive
Rule §26.171. Tariff Number 22888.

The Application: Brazoria Telephone Company (Brazoria) seeks ap-
proval to offer Centrex as a new optional service that will be available
in all of the company’s exchanges. Brazoria estimates the proposed
new service offering will result in an increase of $502. in intrastate
gross annual revenues for the first year of service. The company pro-
poses an effective date of November 6, 2000.

Subscribers of Brazoria have a right to petition the commission for re-
view of the proposed rate change by filing a protest with the commis-
sion. The protest must be signed by a minimum of 5.0%, or 1,500 of the
affected local service customers, and must be received by the commis-
sion no later than September 6, 2000. The 5.0% minimum limitation
equals 329 customers.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas, 78711-3326 or call the commission’s Office of Cus-
tomer Protection at (512) 936-7120 on or before September 6, 2000.
Hearing and speech-impaired individuals with text telephones (TTY)
may contact the commission at (512) 936-7136. Please reference Tariff
Number 22888.

TRD-200005685
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: August 14, 2000

♦ ♦ ♦
Notice of Petition for Expanded Local Calling Service

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of a petition on July 5, 2000, for ex-
panded local calling service (ELCS), pursuant to Chapter 55, Subchap-
ter C of the Public Utility Regulatory Act (PURA). A summary of the
application follows.

Project Title and Number: Petition of the Oenaville for Expanded Local
Calling Service, Project Number 22757.

The petitioners in the Oenaville exchange request ELCS to the ex-
changes of Marlin, Rogers, and Zabcikville.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas at P.O. Box 13326, Austin,
Texas 78711-3326 or call the commission’s Office of Customer Pro-
tection at (512) 936-7120 no later than September 8, 2000. Hearing
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and speech-impaired individuals with text telephone (TTY) may con-
tact the commission at (512) 936-7136.

TRD-200005722
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: August 15, 2000

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On August 3, 2000, Southwestern Bell Telephone Company and Sage
Telecom, Inc., collectively referred to as applicants, filed a joint appli-
cation for approval of amendment to an existing interconnection agree-
ment under §252(i) of the federal Telecommunications Act of 1996,
Public Law Number 104-104, 110 Statute 56, (codified as amended
in scattered sections of 15 and 47 United States Code) (FTA) and the
Public Utility Regulatory Act, Texas Utilities Code Annotated, Chap-
ters 52 and 60 (Vernon 1998) (PURA). The joint application has been
designated Docket Number 22878. The joint application and the un-
derlying interconnection agreement are available for public inspection
at the commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing ten copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
22878. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by September 5, 2000, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas

78711-3326. You may call the commission’s Office of Customer Pro-
tection at (512) 936-7120. Hearing and speech-impaired individuals
with text telephones (TTY) may contact the commission at (512) 936-
7136. All correspondence should refer to Docket Number 22878.

TRD-200005589
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: August 11, 2000

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On August 7, 2000, Southwestern Bell Telephone Company and AT&T
Communications of Texas, LP, collectively referred to as applicants,
filed a joint application for approval of amendment to an existing in-
terconnection agreement under §252(i) of the federal Telecommunica-
tions Act of 1996, Public Law Number 104-104, 110 Statute 56, (codi-
fied as amended in scattered sections of 15 and 47 United States Code)
(FTA) and the Public Utility Regulatory Act, Texas Utilities Code An-
notated, Chapters 52 and 60 (Vernon 1998) (PURA). The joint applica-
tion has been designated Docket Number 22890. The joint application
and the underlying interconnection agreement are available for public
inspection at the commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing ten copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
22890. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by September 5, 2000, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
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Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the commission’s Office of Customer Pro-
tection at (512) 936-7120. Hearing and speech-impaired individuals
with text telephones (TTY) may contact the commission at (512) 936-
7136. All correspondence should refer to Docket Number 22890.

TRD-200005590
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: August 11, 2000

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On August 8, 2000, Southwestern Bell Telephone Company and TXOL
Internet, collectively referred to as applicants, filed a joint application
for approval of amendment to an existing interconnection agreement
under §252(i) of the federal Telecommunications Act of 1996, Public
Law Number 104-104, 110 Statute 56, (codified as amended in scat-
tered sections of 15 and 47 United States Code) (FTA) and the Public
Utility Regulatory Act, Texas Utilities Code Annotated, Chapters 52
and 60 (Vernon 1998) (PURA). The joint application has been desig-
nated Docket Number 22894. The joint application and the underly-
ing interconnection agreement are available for public inspection at the
commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing ten copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
22894. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by September 5, 2000, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the commission’s Office of Customer Pro-
tection at (512) 936-7120. Hearing and speech-impaired individuals
with text telephones (TTY) may contact the commission at (512) 936-
7136. All correspondence should refer to Docket Number 22894.

TRD-200005591
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: August 11, 2000

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On August 8, 2000, Southwestern Bell Telephone Company and CC-
CTX, Inc. doing business as Connect!, collectively referred to as appli-
cants, filed a joint application for approval of amendment to an exist-
ing interconnection agreement under §252(i) of the federal Telecom-
munications Act of 1996, Public Law Number 104-104, 110 Statute
56, (codified as amended in scattered sections of 15 and 47 United
States Code) (FTA) and the Public Utility Regulatory Act, Texas Utili-
ties Code Annotated, Chapters 52 and 60 (Vernon 1998) (PURA). The
joint application has been designated Docket Number 22895. The joint
application and the underlying interconnection agreement are available
for public inspection at the commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing ten copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
22895. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by September 5, 2000, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
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a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the commission’s Office of Customer Pro-
tection at (512) 936-7120. Hearing and speech-impaired individuals
with text telephones (TTY) may contact the commission at (512) 936-
7136. All correspondence should refer to Docket Number 22895.

TRD-200005592
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: August 11, 2000

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On August 10, 2000, Southwestern Bell Telephone Company and HBC
TexasTel, Inc., collectively referred to as applicants, filed a joint appli-
cation for approval of amendment to an existing interconnection agree-
ment under §252(i) of the federal Telecommunications Act of 1996,
Public Law Number 104-104, 110 Statute 56, (codified as amended
in scattered sections of 15 and 47 United States Code) (FTA) and the
Public Utility Regulatory Act, Texas Utilities Code Annotated, Chap-
ters 52 and 60 (Vernon 1998) (PURA). The joint application has been
designated Docket Number 22900. The joint application and the un-
derlying interconnection agreement are available for public inspection
at the commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing ten copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
22900. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by September 12, 2000, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those

issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326. You may call the commission’s Office of Customer Pro-
tection at (512) 936-7120. Hearing and speech-impaired individuals
with text telephones (TTY) may contact the commission at (512) 936-
7136. All correspondence should refer to Docket Number 22900.

TRD-200005766
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: August 15, 2000

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On August 10, 2000, Southwestern Bell Telephone Company and
Dialtone Depot, Inc., collectively referred to as applicants, filed a joint
application for approval of amendment to an existing interconnection
agreement under §252(i) of the federal Telecommunications Act of
1996, Public Law Number 104-104, 110 Statute 56, (codified as
amended in scattered sections of 15 and 47 United States Code) (FTA)
and the Public Utility Regulatory Act, Texas Utilities Code Annotated,
Chapters 52 and 60 (Vernon 1998) (PURA). The joint application
has been designated Docket Number 22901. The joint application
and the underlying interconnection agreement are available for public
inspection at the commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing ten copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
22901. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by September 12, 2000, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
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§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326. You may call the commission’s Office of Customer Pro-
tection at (512) 936-7120. Hearing and speech-impaired individuals
with text telephones (TTY) may contact the commission at (512) 936-
7136. All correspondence should refer to Docket Number 22901.

TRD-200005765
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: August 15, 2000

♦ ♦ ♦
Public Notice of Workshop on Amendments to the Procedural
Rules

The Public Utility Commission of Texas (commission) will hold
a workshop regarding possible amendments to the commission’s
Procedural Rules, Chapter 22, scattered sections throughout Sub-
chapters A - O, on Tuesday, September 12, 2000, at 10:00 a.m. in
Hearing Room Gee, located on the 7th floor of the William B. Travis
Building, 1701 North Congress Avenue, Austin, Texas 78701. Project
Number 22870,Rulemaking to Amend Procedural Rules to Establish
and/or Clarify Procedures regarding Confidential Material, Late
Intervention, Motions for Reconsideration of Interim Orders Issued by
the Commission, Appeal of Interim Orders, Motions for Rehearing and
Representative Appearances; and to Clarify and Correct References to
the General Counsel, and Other Statutes, Rules, and Divisions within
the Commission, has been established for this proceeding. No later
than August 25, 2000, staff will make available in Central Records
and on the Project Number 22870 web site at www.puc.state.tx.us a
draft of changes under consideration for discussion at the workshop.

Questions concerning the workshop or this notice should be re-
ferred to Roni Dempsey, Rules Coordinator, at (512) 936-7308 or
roni.dempsey@puc.state.tx.us. Hearing and speech-impaired individ-
uals with text telephones (TTY) may contact the commission at (512)
936-7136.

TRD-200005723
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: August 15, 2000

♦ ♦ ♦
Stephen F. Austin State University
Notice of Outside Counsel Contract Award

Stephen F. Austin State University furnishes this notice of outside coun-
sel contract award pursuant to a Request for Proposals published ac-
cording to procedures promulgated by the Office of the Attorney Gen-
eral. Outside counsel will file a patent on behalf of the University, both
in the U.S. and potentially worldwide. The Request for Proposals was
filed in the March 10, 2000, issue of theTexas Register, Volume 25
Number 10 TexReg Pages 1913-2222.

The contract was awarded to Alan R. Thiele of Jenkens & Gilchrist,
1400 Frost Bank Tower, 100 West Houston Street, San Antonio, Texas
78205, for an estimated value of $30,000.00 plus the possibility of
worldwide patent costs.

The contract period involves all work surrounding the utility patent ap-
plication during the 1999-2000 fiscal year and beyond. The ending date
cannot be determined at this time.

No documents, films, recording, or reports of intangible results will be
required to be presented by the outside counsel. Services are provided
on an as-needed basis. This outside counsel contract must be approved
by the Attorney General.

For further information, please call (936) 468-4305.

TRD-200005585
R. Yvette Clark
General Counsel
Stephen F. Austin State University
Filed: August 11, 2000

♦ ♦ ♦
North Texas Tollway Authority
Request for Qualifications Maintenance Engineering
Management Services

Notice of Invitation. The North Texas Tollway Authority (the NTTA),
a regional tollway authority and a political subdivision of the State of
Texas, intends to issue a request for qualifications (RFQ) to enter into
an agreement or agreements with a qualified engineering firm or firms
pursuant to Chapter 366 of the Texas Transportation Code and Chapter
2254 of the Texas Government Code to provide professional Mainte-
nance Engineering Management Services.

To be considered, potential proposers must submit a Letter of Request,
requesting a copy of the Request for Qualifications (RFQ), which letter
must also contain the name of the proposer, a contact person, and an
address to which the RFQ may be sent. The NTTA will send only one
copy of the RFQ to each proposer.

Deadline. A Letter of Request notifying the NTTA of a request for an
RFQ will be accepted by fax at (214) 528-4826, or by mail or hand
delivery to: North Texas Tollway Authority, 5900 W. Plano Parkway,
P.O. Box 260729, Plano, Texas 75026, Attn: Ms. Nancy Greer.

Letters of Request will be received until 1:00 p.m. on September 1,
2000.

Agency Contact. Any requests for additional information regarding
this notice of invitation should be sent, in writing, to Mr. Mark Bouma,
P.E., Director of Engineering, at the above address or fax number.

TRD-200005558
Katharine D. Nees
Deputy Executive Director
North Texas Tollway Authority
Filed: August 9, 2000

♦ ♦ ♦
The University of Texas System
Consultant Proposal Request

The University of Texas at Austin requests, pursuant to the provisions
of the Government Code, Chapter 2254.029, the submission of pro-
posals leading to the award of a contract for Consulting Services. The
University’s objective is to seek assistance with the development of an
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intercollegiate athletics Long Range Strategic Plan for the Men’s Ath-
letics Department and the Women’s Athletics Department.

An award for the services specified herein will be made following a pro-
cedure using competitive sealed proposals. Proposals will be opened
publicly to identify the names of the RESPONDENTS, but will be af-
forded security sufficient to preclude disclosure of the contents of the
proposal, including prices or other information, prior to award. Af-
ter opening, an award may be made on the basis of the proposals ini-
tially submitted, without discussion, clarification, or modification, or
on the basis of negotiation with any of the RESPONDENTS or, at UNI-
VERSITY’S sole option and discretion, UNIVERSITY may discuss or
negotiate all elements of the proposal with selected RESPONDENTS
which represent a competitive range of proposals. For purposes of ne-
gotiation, a competitive range of acceptable or potentially acceptable
proposals may be established comprising the highest rated proposal(s).
After the submission of a proposal but before making an award, UNI-
VERSITY may permit the offeror to revise the proposal in order to
obtain the best final offer. UNIVERSITY may not disclose any infor-
mation derived from the proposals submitted from competing offers
in conducting such discussions. UNIVERSITY will provide each of-
feror with an equal opportunity for discussion and revision of propos-
als. Further action on proposals not included in the competitive range
will be deferred pending an award, but UNIVERSITY reserves the right
to include additional proposals in the competitive range if deemed in
the best interest of UNIVERSITY. UNIVERSITY reserves the right to
award a Contract for all or any portion of the requirements proposed by
reason of this request, award multiple Contracts, or to reject any and all
proposals if deemed to be in the best interests of UNIVERSITY and to
re-solicit for proposals, or to reject any and all proposals if deemed to
be in the best interests of UNIVERSITY and to temporarily or perma-
nently abandon the procurement. If UNIVERSITY awards a contract,
it will award the contract to the offeror whose proposal is the most
advantageous to UNIVERSITY, considering price and the evaluation
factors set forth in this RFP. The contract file must state in writing the
basis upon which the award is made. Interested parties may contact
Floyd Self at The University of Texas at Austin Purchasing Office for
a copy of the RFP document by calling (512) 471-4266. An original
and ten (10) copies of the proposal must be submitted by the Proposal
submission deadline of 2 P.M., September 25, 2000.

TRD-200005791
Francie A. Frederick
Executive Secretary to the Board
The University of Texas System
Filed: August 16, 2000

♦ ♦ ♦
Consultant Proposal Request

The University of Texas at Austin requests, pursuant to the provisions
of the Government Code; Chapter 2254.029, the submission of propos-
als leading to the award of a contract for Consulting Services. The Uni-
versity’s objective is to create an operations template and proof-of-con-
cept business plan around the identification and realization of knowl-
edge-based e-businesses that serve the University’s educational, re-
search and community service missions.

An award for the services specified herein will be made following a pro-
cedure using competitive sealed proposals. Proposals will be opened
publicly to identify the names of the RESPONDENTS, but will be af-
forded security sufficient to preclude disclosure of the contents of the
proposal, including prices or other information, prior to awards. Af-
ter opening, an award may be made on the basis of the proposals ini-
tially submitted, without discussion, clarification, or discretion. UNI-
VERSITY may discuss or negotiate all elements of the proposal with

selected RESPONDENTS which represent a competitive range of pro-
posals. For purposes of negotiation, a competitive range of acceptable
or potentially acceptable proposals may be established comprising the
highest rated proposal(s). After the submission of a proposal but before
making an award, UNIVERSITY may permit the offeror to revise the
proposal in order to obtain the best final offer. UNIVERSITY may not
disclose any information derived from the proposals submitted from
competing offers in conducting such discussions. UNIVERSITY will
provide each offeror with an equal opportunity for discussion and re-
vision of proposals. Further action on proposals not included in the
competitive range will be deferred pending an award, but UNIVER-
SITY reserves the right to include additional proposals in the compet-
itive range if deemed in the best interest of UNIVERSITY. UNIVER-
SITY reserves the right to award a Contract for all or any portion of
the requirements proposed by reason of this request, award multiple
Contracts, or to reject any and all proposals if deemed to be in the best
interest of UNIVERSITY and to re-solicit for proposals, or to reject any
and all proposals if deemed to be in the best interests of UNIVERSITY
and to temporarily or permanently abandon the procurement. If UNI-
VERSITY awards a contract, it will award the contract to the offeror
whose proposal is the most advantageous to UNIVERSITY, [consider-
ing the evaluation factors set forth in this RFP.] The contract file must
state in writing the basis upon which the award is made.

Interested parties may contact Floyd Self at The University of Texas at
Austin Purchasing Office for a copy of the RFP document by calling
(512) 471-4266 or by email at: fself@mail.utexas.edu An original and
six (6) copies of the proposal must be submitted by the Proposal sub-
mission deadline of September 18, 2000.

TRD-200005794
Francie Frederick
Executive Secretary to the Board
The University of Texas System
Filed: August 16, 2000

♦ ♦ ♦
Texas Water Development Board
Request for Proposals for Water Research

Pursuant to 31 Texas Administrative Code §355.3, the Texas Water De-
velopment Board (TWDB) requests the submission of water research
proposals leading to the possible award of contracts for Groundwater
Availability Models for the Carrizo-Wilcox aquifer and parts of the
Gulf Coast and Ogallala aquifers in Texas. Guidelines for water re-
search proposals, which include an application form and more detailed
research topic information, will be supplied by the TWDB.

Description of Research Objectives: During the 76th legislative ses-
sion, the Texas Legislature approved initial funding for the Groundwa-
ter Availability Modeling (GAM) program. The purpose of the GAM
program is to provide reliable and timely information on groundwater
availability to the citizens of Texas to ensure adequate supplies or rec-
ognize inadequate supplies over a 50-year planning period. Numerical
groundwater flow models of the major aquifers in Texas will be used
to make this assessment of groundwater availability. The expectation
is that GAM will (1) include substantial stakeholder input; (2) result in
standardized, thoroughly-documented, and publicly available numeri-
cal groundwater flow models and support data; and (3) provide predic-
tions of groundwater availability through 2050 based on current pro-
jections of groundwater demands during drought-of-record conditions.
GAM will provide the tools to evaluate water-management strategies
in regional water plans and groundwater conservation district manage-
ment plans.
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In support of the GAM effort, the TWDB is requesting proposals for
the development of numerical groundwater availability models for (1)
the Carrizo-Wilcox aquifer, (2) the coastal bend area of the Gulf Coast
aquifer, and (3) the southern part of the Ogallala aquifer. The Carrizo-
Wilcox shall be modeled in three parts (three separate models): one
for the northeastern part of the aquifer, one for the central part of the
aquifer, and one for the southwestern part of the aquifer. The model
for the Coastal Bend area of the Gulf Coast aquifer and the model for
the Ogallala aquifers shall each be single models. Separate proposals
for each of thefive models are expected.

Details on the modeling projects and project requirements are avail-
able from the TWDB. The TWDB Web site includes (1) copies of the
attachments, (2) a list of review criteria, and (3) some supporting mate-
rial (http://www.twdb.state.tx.us/assistance /financial/fin_research/re-
search.htm).

The following issues need to be addressed in the proposal:

* communication between the contractor and the technical advisory
group for the model, regional water planning groups, and groundwater
conservation districts;

* conceptual model of recharge and how recharge will be modeled;

* how surface-water/groundwater interaction will be modeled;

* how hydraulic properties will be distributed;

* hydrostratigraphy for the model;

* Approach for modeling the down dip boundary (if applicable);

* approach for calibrating and gaging the verification of the model;

* approach for handling dewatered cells;

* how effects on environmental resources will be gaged; and

* how the project will benefit state-wide water planning and ground-
water districts.

In addition, we expect potential contractors to indicate their abilities in:

* general hydrogeology,

* hydrogeology of the modeled aquifer,

* numerical groundwater flow modeling,

* geographical information systems,

* communicating with the public,

* technology transfer,

* producing high-quality reports, and

* meeting deadlines.

The research proposal description shall not be more than 10 pages in
length. On September 6, 2000, in Room 111, William B. Travis build-
ing, 1701 North Congress Avenue, Austin, Texas, we will hold an in-
formation session to address questions about the request for proposals.

Description of Funding Consideration. Up to $1.3 million has been ini-
tially authorized for water research assistance from the TWDB’s Re-
search and Planning Fund for this research for FY 01. A total of $1.6
million in funds is anticipated to be appropriated by the 77th Legisla-
ture for FY 02. Thus the total anticipated cost of this program is $2.9
million. Following the receipt and evaluation of all applications, the
TWDB may adjust the amount of funding initially authorized for water
research. Oral presentations may be required as part of proposal review.
However, invitation for oral presentation is not an indication of proba-
ble selection. Up to 100 percent funding may be provided to individual
applicants; however, applicants are encouraged to contribute matching

funds or services, and funding will not include reimbursement for in-
direct expenses incurred by political subdivisions of the state or other
state and federal agencies. In the event that acceptable proposals are
not submitted, the TWDB retains the right to not award funds for the
contracts.

Deadline, Review Criteria, and Contact Person for Additional Infor-
mation. Ten double-sided copies of a complete water research appli-
cation form, including the required attachments, must be filed with the
TWDB prior to 5:00 PM, September 25, 2000. Proposals must be di-
rected either in person to Ms. Phyllis Thomas, Texas Water Devel-
opment Board, Stephen F. Austin Building, 1700 North Congress Av-
enue, Austin, Texas; or by mail to Ms. Phyllis Thomas, Texas Water
Development Board, P.O. Box 13231-Capitol Station, Austin, Texas
78711-3231. Applications will be evaluated according to 31 Texas Ad-
ministrative Code §355.5 and the proposal rating form included in the
TWDB’s Guidelines for Water Research Grants. Research shall not du-
plicate work planned or underway by state agencies. All potential ap-
plicants must contact the TWDB to obtain these guidelines. Requests
for information, the TWDB’s rules covering the Research and Planning
Fund, detailed evaluation criteria, more detailed research topic infor-
mation, and the guidelines may be directed to Ms. Phyllis Thomas at
the preceding address or by calling (512) 463-7926. Technical ques-
tions should be directed to Dr. Robert Mace, (512) 936-0861.

TRD-200005787
Suzanne Schwartz
General Counsel
Texas Water Development Board
Filed: August 16, 2000

♦ ♦ ♦
North Texas Workforce Development Board
Workforce Investment Act (WIA) Providers of Training
Services

Purpose for this notice is to solicit applicant information on the basis
of which the North Texas Workforce Development Board (Board) and
Texas Workforce Commission (TWC) can develop a statewide list of
approved training facilities for the Workforce Investment Act (WIA).

WIA reforms Federal job training programs with a comprehensive
workforce investment system, intended to be customer-focused, to
help Americans access tools they need to manage their careers through
information and high quality services, and to help U.S. companies
find skilled workers.

The North Texas Workforce Development Board is administrative en-
tity for WIA programs within the North Texas Workforce Delivery
Area, including Archer, Baylor, Clay, Cottle, Foard, Hardeman, Jack,
Montague, Wichita, Wilbarger, and Young Counties.

Eligible training providers shall be: post-secondary educational insti-
tutions, entities that carry out programs under the National Appren-
ticeship Act, and other public or private providers of a program of
training services. Applications may be obtained by contacting North
Texas Workforce Development Board, 1101 Eleventh Street, P.O. Box
4671, Wichita Falls, TX 76308. Phone (940) 767-1432 or fax (940)
322-2683.

TRD-200005690
Mona Williams-Statser
Executive Director
North Texas Workforce Development Board
Filed: August 14, 2000

♦ ♦ ♦
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