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OFFICE OF THE
 ATTORNEY GENERAL

Under provisions set out in the Texas Constitution, the Texas Government Code. Title 4,
§402.042, and numerous statutes, the attorney general is authorized to write advisory opinions
for state and local officials. These advisory opinions are requested by agencies or officials when
they are confronted with unique or unusually difficult legal questions. The attorney general also
determines, under authority of the Texas Open Records Act, whether information requested for
release from governmental agencies may be held from public disclosure. Requests for opinions,
opinions, and open records decisions are summarized for publication in the Texas Register. The
attorney general responds  to many requests for opinions and open records decisions with letter
opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion, and
represents the opinion of the attorney general unless and until it is modified or overruled by a
subsequent letter opinion, a formal Attorney General Opinion, or a decision of a court of record.
You may view copies of opinions at http://www.oag.state.tx.us. To request copies of opinions,
please fax your request to (512) 462-0548 or call (512) 936-1730. To inquire about pending
requests for opinions, phone (512) 463-2110.



Opinions

Opinion No. JC-0268. Mr. Terry W. Langford, Eastland County
Auditor, 100 W. Main, Room 205, Eastland, Texas 76448, regarding
whether Ranger Hospital District is authorized to donate tobacco set-
tlement funds to the City of Ranger for the purchase of an ambulance
without the City assuming any District liabilities, and related questions
(RQ-0190-JC)

S U M M A R Y. The Ranger Hospital District in the context of dissolu-
tion is not authorized to transfer its tobacco settlement funds to the City
of Ranger for the purchase of an ambulance without the City assuming
any remaining debts and obligations of the District. An election is re-
quired to approve dissolution of the District.

Opinion No. JC-0269.The Honorable Delma Rios, Kleberg County
Attorney, P.O. Box 1411, Kingsville, Texas 78364, regarding disposi-
tion of funds collected by sheriff pursuant to article 42.12, §11(a)(19),
Code of Criminal Procedure (RQ-0192-JC)

S U M M A R Y. Funds collected by a sheriff’s department pursuant to
§11(a)(19) of article 42.12 of the Code of Criminal Procedure are not
analogous to the "hot check" fund created by article 102.007(f) of the
Code of Criminal Procedure and must be deposited, administered, and
disbursed in accordance with the ordinary county fiscal process. There
are no statutory restrictions as to how they may be expended, but they
are subject to the general restrictions of Texas Constitution article III,
§52 that they must be expended for public purposes.

Opinion No. JC-0270.D.C. Jim Dozier, J.D., Ph.D., Executive Direc-
tor, Texas Commission on Law Enforcement, Officer Standards-Edu-
cation, 6330 U.S. Highway 290 East, Suite 200, Austin, Texas 78723,
regarding whether an elected constable may simultaneously serve as a
municipal fire fighter (RQ-0206-JC)

S U M M A R Y. The common-law doctrine of incompatibility does not
bar an individual from simultaneously serving as an elected constable
and a municipal fire fighter.

Opinion No. JC-0271.The Honorable Yvonne Davis, Chair, Local,
and Consent Calendars Committee, Texas House of Representatives,
P.O. Box 2910, Austin, Texas 78768-2910, regarding authority of a
state licensed or certified real estate appraiser to complete a Valuation
Conditions Form for Federal Housing Administration mortgage insur-
ance appraisals (RQ-0201-JC)

S U M M A R Y. Only state licensed or certified real estate appraisers
who have voluntarily applied to and have been deemed qualified by the
United States Department of Housing and Urban Development to per-
form FHA mortgage insurance appraisals are required to complete the
Valuation Conditions Form on FHA mortgage insurance appraisals. A
state licensed or certified real estate appraiser eligible to perform FHA
appraisals is authorized to complete the Valuation Conditions Form.
Completion of this form as required by federal law does not conflict
with state licensing requirements for performing real estate appraisals
and real estate inspections.

For further information, please call (512) 463-2110

TRD-200005919
Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Filed: August 22, 2000

♦ ♦ ♦
Request for Opinions

RQ-0265-JC.The Honorable Florence Shapiro, Chair, State Affairs
Committee, Texas State Senate, P.O. Box 12068, Austin, Texas 78711,
regarding whether the Texas State Board of Medical Examiners may
prohibit physician advertising containing a testimonial (Request No.
0265-JC)

Briefs requested by September 21, 2000

RQ-0266-JC.The Honorable Michael P. Fleming, Harris County At-
torney,1019 Congress, 15th Floor, Houston, Texas 77002-1700, regard-
ing whether a commissioners court may require mandatory attendance
at a pre-bidders’ conference as a condition precedent to acceptance of
bid proposals (Request No. 0266-JC)

Briefs requested by September 21, 2000

RQ-0267-JC.The Honorable Juan J. Hinojosa, Chair, Committee
on Criminal Jurisprudence, Texas House of Representatives, P.O.
Box 2910, Austin, Texas 78768-2910, regarding disciplinary actions
permissible against an employee of a sheriff’s office under particular
circumstances (Request No. 0267-JC)

Briefs requested by September 21, 2000
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RQ-0268-JC.The Honorable Jeff Wentworth, Chair, Nominations
Committee, Texas State Senate, P.O. Box 12068, Austin, Texas
78711-2068, regarding whether a governmental body may disclose
one bidder’s proposal and subsequently extend the bidding process to
permit others to change their proposals, and related questions (Request
No. 0268-JC)

Briefs requested by September 21, 2000

RQ-0269-JC.The Honorable Bill Ratliff, Chair, Finance Committee,
Texas State Senate, P.O. Box 12068, Austin, Texas 78711-2068, re-
garding applicability of various state statutes to local government cor-
porations created under chapter 431 of the Transportation Code

Briefs requested by September 23, 2000

RQ-0270-JC.The Honorable Senfronia Thompson, Chair, Committee
on Judicial Affairs, Texas House of Representatives, P.O. Box 2910,

Austin, Texas 78768-2910, regarding whether the addition of certain
protest words to a traffic citation constitutes a valid promise to appear
in court (Request No. 0270-JC)

Briefs requested by September 22, 2000

For further information, please call (512) 463-2110.

TRD-200005920
Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Filed: August 22, 2000

♦ ♦ ♦
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 EMERGENCY RULES
An agency may adopt a new or amended section or repeal an existing section on an emergency
basis if it determines that such action is necessary for the public health, safety, or welfare of this
state. The section may become effective immediately upon filing with the Texas Register, or on a
stated date less than 20 days after filing and remaining in effect no more than 120 days. The
emergency action is renewable once for no more than 60 additional days.

Symbology in amended emergency sections. New language added to an existing section is
indicated by the text being underlined.  [Brackets] and strike-through of text indicates deletion of
existing material within a section.



TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 20. EDWARDS AQUIFER
AUTHORITY

CHAPTER 720. EMERGENCY DROUGHT
MANAGEMENT PLAN RULES FOR 2000
SUBCHAPTER A. DEFINITIONS
31 TAC §720.1

The Edwards Aquifer Authority is renewing the effectiveness of
the emergency adoption of new §720.1, for a 60-day period. The
text of the new section was originally published in the May 26,
2000, issue of the Texas Register (25 TexReg 4657).

Filed with the Office of the Secretary of State, on August 21,

2000.

TRD-200005870
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: September 7, 2000
Expiration date: November 6, 2000
For further information, please call: (210) 222-2204

♦ ♦ ♦

SUBCHAPTER B. EMERGENCY DROUGHT
MANAGEMENT RULES
31 TAC §§720.120, 720.122, 720.124, 720.126, 720.128,
720.130, 720.132, 720.134, 720.136, 720.138, 720.140,
720.142, 720.144, 720.146, 720.148, 720.150, 720.152,
720.154, 720.156, 720.157, 720.158, 720.160, 720.162,
720.164

The Edwards Aquifer Authority is renewing the effectiveness of
the emergency adoption of new §§720.120, 720.122, 720.124,
720.126, 720.128, 720.130, 720.132, 720.134, 720.136,
720.138, 720.140, 720.142, 720.144, 720.146, 720.148,
720.150, 720.152, 720.154, 720.156, 720.157, 720.158,
720.160, 720.162, and 720.164, for a 60-day period. The text of
the new sections were originally published in the May 26, 2000,
issue of the Texas Register (25 TexReg 4662).

Filed with the Office of the Secretary of State, on August 21,

2000.

TRD-200005868
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: September 7, 2000
Expiration date: November 6, 2000
For further information, please call: (210) 222-2204

♦ ♦ ♦
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 PROPOSED RULES
Before an agency may permanently adopt a new or amended section or repeal an existing section,
a proposal detailing the action must be published in the Texas Register at least 30 days before
action is taken. The 30-day time period gives interested persons an opportunity to review and
make oral or written comments on the section. Also, in the case of substantive action, a public
hearing must be granted if requested by at least 25 persons, a governmental subdivision or
agency, or an association having at least 25 members.

Symbology in proposed amendments. New language added to an existing section is indicated
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TITLE 4. AGRICULTURE

PART 2. TEXAS ANIMAL HEALTH
COMMISSION

CHAPTER 43. TUBERCULOSIS
SUBCHAPTER C. ERADICATION OF
TUBERCULOSIS IN CERVIDAE
4 TAC §43.23

The Texas Animal Health Commission (commission) proposes
an amendment to Chapter 43, Subchapter C, concerning the
Eradication of Tuberculosis. This proposal amends §43.23,
which is requirements for entry into Texas for Cervidae.

The rule is amended to address the tuberculosis conditions that
have been verified in the state of Michigan. The Commission
recently adopted specific entry requirements for animals coming
from all of Michigan in response to the status of the quarantine af-
fecting the whole state. Earlier, the commission had specific en-
try requirements for cattle and goats coming from a specific quar-
antine area in Michigan, as designated in the rules. However, as
tuberculosis was recently discovered in animals outside of the
quarantine zone, the commission recently adopted changes to
the rule by requiring a special entry requirement for cattle and
goats coming from all other areas in Michigan. This requirement
is proposed to be added to reduce the risk of allowing a poten-
tially infected animal to move from Michigan into Texas.

Most recently Michigan has found that tuberculosis is having a
persistent impact on Michigan livestock giving the state of Texas
heightened concern over animals coming to Texas from Michi-
gan. The Commission is proposing new changes to entry re-
quirements in order to protect cattle and goats as well as to es-
tablish new standards for deer from Michigan. These rules pro-
pose to affect all cattle, bison, goats and cervidae from Michigan
and require that an animal originate from a herd that has been
tested, as well as, to require an individual test within sixty days
of entry into Texas. Furthermore, the rule is being amended to
denote that the quarantine zone will also include any other coun-
ties or parts of counties added at a later date.

Mrs. Angela Lucas, Director of Financial Services, Texas An-
imal Health Commission, has determined for the first five-year
period the rule is in effect, there will be no additional fiscal im-
plications for state or local government as a result of enforcing
or administering the rule. The agency currently administers the
tuberculosis program which includes the entry requirements for
animals coming into Texas. The proposed changes will not cre-
ate any additional costs to the agency to administer the program.

Mrs. Lucas also has determined that for each year of the first five
years the rule is in effect, the public benefit anticipated as a result
of enforcing the rule will be clear and concise regulations. Also,
the rule is being proposed in order to protect Texas livestock from
potentially being exposed to tuberculosis from Michigan.

In accordance with Government Code, §2001.022, this agency
has determined that the proposed rule will not impact local
economies and, therefore, did not file a request for a local
employment impact statement with the Texas Workforce Com-
mission.

The agency has determined that the proposed governmental ac-
tion will not affect private real property. The proposed rule is
an activity related to the handling of animals, including require-
ments concerning testing, movement, inspection, identification,
reporting of disease, and treatment, in accordance with 4 TAC
§59.7, and are, therefore, compliant with the Private Real Prop-
erty Preservation Act in Government Code, Chapter 2007.

Comments regarding the proposed amendment may be sub-
mitted to Edith Smith, Texas Animal Health Commission, 2105
Kramer Lane, Austin, Texas 78758.

The amendment is proposed under the Texas Agriculture Code,
Chapter 161, §161.041 (a) and (b), and §161.046 which autho-
rizes the Commission to promulgate rules in accordance with the
Texas Agriculture Code. Also, §161.054 authorizes the commis-
sion to regulate by rule the movement of animals. This is further
supported by §161.081 which authorizes the commission to reg-
ulate the entry of such livestock into Texas from another state.

No other statutes, articles, or codes are affected by the amend-
ment.

§43.23. Requirements for Entry into Texas.
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(a) Cervids that originate from Accredited-Free herds may en-
ter without further tuberculosis testing provided they are accompanied
by a certificate stating such cervids originated from an Accredited-Free
herd.

(b) Cervids not known to be affected with or exposed to tu-
berculosis that originate from Qualified herds may enter if they are
accompanied by a certificate stating that such cervids originate from
a qualified herd and have been classified negative to an official tuber-
culosis test, which was conducted within 90 days prior to the date of
movement. If the qualifying herd test was administered within 90 days
of movement, the animal(s) do not require an additional test.

(c) Cervids not known to be affected with or exposed to tu-
berculosis that originate from Monitored herds may enter if they are
accompanied by a certificate stating that such cervids originate from a
monitored herd and have been classified negative to an official tuber-
culosis test, which was conducted within 90 days prior to the date of
movement.

(d) Cervids not known to be affected with or exposed to tuber-
culosis that originate from all other herds may enter if they are accom-
panied by a certificate stating that such cervids have been classified
negative to two official tuberculosis tests, which were conducted no
less than 90 days apart; that the second test was conducted within 90
days prior to the date of movement; and that the animals were isolated
from all other members of the herd during the testing period.

(e) Cervids less than 12 months of age that originate from and
were born in accredited, qualified, or monitored herds may enter with-
out further tuberculosis testing provided they are accompanied by a cer-
tificate stating that such cervids originated from such herds and have
not been exposed to cervids from a lower status.

(f) No animal with a response to any tuberculosis test is eligi-
ble for entry unless that animal is subsequently classified∼negative for
tuberculosis∼ based upon an official tuberculosis test, or is consigned
directly to slaughter.

(g) Cervids moving from an American Zoo and Aquarium As-
sociation (AZAA) accredited facility directly to another facility accred-
ited by the AZAA are exempt from these entry requirements provided
those cervids being moved are not commingled with cervids from other
sources during the transfer.

(h) Cervids sold or transferred from an AZAA accredited fa-
cility located either in Texas or another state to an owner/agent in Texas,
other than another AZAA accredited facility, must comply with these
testing requirements.

(i) Special entry requirements for cervids originating from the
TB quarantined area in Michigan. The quarantined area defined by
the Michigan Department of Agriculture, effective January 1, 1999,
includes all premises located in an area bordered by I-75 to the west,
M-55 to the south, and Lake Huron and the Straits of Mackinac to
the east and north. The quarantined area includes all of the Alcona,
Alpena, Montmorency, Oscoda, and Presque Isle counties, and portions
of Cheboygan, Crawford, Iosco, Ogemaw, Otsego, and Roscommon
counties as well as any other counties or parts of counties added to the
quarantine zone by the state of Michigan.

(1) All cervids shall originate from an accredited herd.

(2) In addition, all cervids 6 months of age and older shall
be classified negative to an official tuberculosis test conducted within
90 days prior to the date of movement.

(j) Special entry requirements for cervids originating from all
areas in Michigan, other than those described in subsection (i) of this
section. All cervids shall:

(1) originate from an accredited herd; or

(2) originate from a herd that had a negative whole herd
test including all animals 12 months and older during the previous 12
months; and

(3) shall be tested negative for tuberculosis within 90 days
prior to entry with results of the tests recorded on the certificate of
veterinary inspection.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 16,

2000.

TRD-200005825
Gene Snelson
General Counsel
Texas Animal Health Commission
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 719-0714

♦ ♦ ♦
CHAPTER 51. INTERSTATE SHOWS AND
FAIRS
4 TAC §51.2

The Texas Animal Health Commission proposes an amendment
to Chapter 51, concerning Interstate Shows and Fairs. This
amends §51.2 which is General Requirements and provides for
entry requirements for animals coming into Texas. Specifically,
the rule being proposed for amendment requires that "all non-
quarantined livestock or poultry entering Texas from any state,
territory, or foreign country shall have a certificate of veterinary
inspection," with specific exception. The Commission proposes
to exempt all cattle entering Texas from brucellosis free states if
they are delivered directly to slaughter or consigned to slaughter
and accompanied by a waybill. This exemption conforms to ex-
emptions found in other states and there is a very minimal health
risk from these animals entering due to their herd of origin as well
as by the ultimate destination.

Mrs. Angela Lucas, Director of Financial Services, Texas Animal
Health Commission, has determined for the first five-year period
the rule is in effect, there will be no fiscal implications for state
or local government as a result of enforcing or administering the
rules.

Mrs. Lucas also has determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as a
result of enforcing the rules will be clear and concise regulations.

In accordance with Government Code, §2001.022, this agency
has determined that the adopted rule will not impact local
economies and, therefore, did not file a request for a local
employment impact statement with the Texas Workforce Com-
mission.

The agency has determined that the proposed governmental ac-
tion will not affect private real property. This adopted rule is
an activity related to the handling of animals, including require-
ments concerning testing, movement, inspection, identification,
reporting of disease, and treatment, in accordance with 4 TAC
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§59.7, and are, therefore, compliant with the Private Real Prop-
erty Preservation Act in Government Code, Chapter 2007.

The amendment is proposed under the Texas Agriculture Code,
Chapter 161, §161.041(a) and (b), and §161.046 which autho-
rizes the Commission to promulgate rules in accordance with the
Texas Agriculture Code.

No other statutes, articles, or codes are affected by the amend-
ment.

§51.2. General Requirements.

(a) Entry from nonquarantined herd, flock, or area. All live-
stock or poultry entering Texas from any state, territory, or foreign
country shall be from a herd, flock, or area not under quarantine ex-
cept as provided in subsection (c) of this section.

(b) Certificate of veterinary inspection.

(1) All nonquarantined livestock or poultry entering Texas
from any state, territory, or foreign country shall have a certificate of
veterinary inspection, except:

(A) cattle 18 months of age and over delivered directly
from the farm of origin to slaughter or a USDA specifically approved
livestock market by the owner or consigned there and accompanied by
a waybill;

(B) cattle 18 months of age and over entering from other
than a farm-of-origin may be moved to slaughter, to a designated pen,
or to a quarantined feedlot when accompanied by an "S" permit on
which each animal is individually identified. Brucellosis test data shall
be written on the "S" permit and include test date and results of that
test;

(C) steers, spayed heifers, cattle under 18 months of
age, sheep and goats delivered to slaughter or livestock market by the
owner or consigned there and accompanied by a waybill;

(D) cattle from brucellosis freestates delivered directly
to slaughter or consigned to slaughter and accompanied by a waybill;

(E) [(D)] swine and poultry delivered to slaughter by
the owner or consigned there and accompanied by a waybill;

(F) [(E)] baby poultry which have not been fed or wa-
tered if from a national poultry improvement plan (NPIP) or equivalent
hatchery, and accompanied by NPIP Form 9-3 or Animal and Plant
Health Inspection Service (APHIS) Form 17-6 or, have an approved
"Commuter Poultry Flock Agreement" on file with the state of origin
and the Texas Animal Health Commission; and

(G) [(F)] steers, spayed heifers, and cattle under 18
months of age originating in New Mexico which are accompanied by a
New Mexico official certificate of livestock inspection along with proof
of brucellosis vaccination of heifers which are required to be vacci-
nated.

(2) The certificate of veterinary inspection shall state that:

(A) the veterinarian found the animals to be free of
symptoms or evidence of communicable diseases determined by the
commission to be dangerous to Texas animals; and

(B) the animals were subjected to tests, immunizations,
and treatment required by rule of the commission. Animals that have
been vaccinated or tested for any disease as required by the commission
shall be individually identified on the certificate of veterinary inspec-
tion except that brucellosis vaccinated heifers under 18 months of age
with tattoos and vaccination tags require only a statement by the vet-
erinarian that they are vaccinated and individually identified.

(c) Livestock or poultry entering from quarantined herds,
flocks, or areas.

(1) Animals, poultry, or birds originating in a state or area
under quarantine as a result of action taken during a meeting of the
commission shall not be moved into Texas except as specified in the
quarantine notice.

(2) Animals, poultry, or birds affected with or recently ex-
posed to infectious, contagious, or communicable disease and not in
an area or state under the commission’s quarantine or that originate in
quarantined herds or flocks shall not be moved into Texas unless:

(A) they are consigned to slaughter or quarantined feed-
lot and accompanied by a VS Form 1-27 permit issued by an accred-
ited veterinarian or regularly employed veterinarians or inspectors of
the state of origin or of the United States Department of Agriculture,
Animal and Plant Health Inspection Service, Veterinary Services; or

(B) upon written permission by the executive director
of the commission for each consignment.

(d) Entering Shows, Fairs, Exhibitions, and Assemblies.

(1) Out-of-state or area origin. Livestock and poultry en-
tering for exhibition and sale shall be accompanied by a certificate of
veterinary inspection and a permit for entry. Livestock and poultry en-
tering only for exhibition purposes are required to be accompanied by
a certificate of veterinary inspection. Vaccination for brucellosis is not
required for cattle. Equine may enter shows, fairs, exhibitions or as-
semblies without a certificate of veterinary inspection when accompa-
nied by a valid equine interstate passport or equine identification card
and a completed VS Form 10-11 showing negative results to an official
EIA test within the previous six months. Sponsors of an assembly of
equine are required to implement a procedure for review of records on
each equine animal to confirm proof of EIA test negative status within
the previous twelve months prior to allowing entry of the equine into
facilities or locations where the animals will be commingled. Proce-
dures other than confirmation of proof of EIA test negative status by
the event sponsor(s) at the time of arrival at the event shall be submit-
ted to the Commission at least 30 days prior to the event for consid-
eration. A decision regarding a proposed procedure will be provided
to the sponsor within 10 days of receipt by the Commission. Horses
entering a pari-mutuel track must have a negative EIA test within the
past 12 months and a Certificate of Veterinary Inspection.

(2) In-state origin.

(A) Equine. Must have had a negative EIA test within
the past 12 months if entering a show, fair, exhibition, or assembly.
Sponsors of an assembly of equine are required to implement a pro-
cedure for review of records on each equine animal to confirm proof
of EIA test negative status within the previous twelve months prior to
allowing entry of the equine into facilities or locations where the ani-
mals will be commingled. Procedures other than confirmation of proof
of EIA test negative status by the event sponsor(s) at the time of arrival
at the event shall be submitted to the Commission at least 30 days prior
to the event for consideration. A decision regarding a proposed proce-
dure will be provided to the sponsor within 10 days of receipt by the
Commission. Horses entering a pari-mutuel track must have a nega-
tive EIA test within the past 12 months and a Certificate of Veterinary
Inspection. Foals nursing a negative dam are exempt from testing.

(B) Breeding rams. May enter shows, fairs, and exhibi-
tions without a test for Brucella ovis if they originate in Texas.

(C) Other livestock and poultry. Shall meet the same
requirements for those entering from out-of-state and be accompanied
by a certificate of veterinary inspection when entering shows, fairs, and
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exhibitions that are determined to be interstate. Livestock entered in all
intrastate shows, fairs, and exhibitions are exempt from the certificate
of veterinary inspection and testing requirements except poultry shall
originate from flocks or hatcheries free of pullorum disease and fowl
typhoid or have a negative pullorum-typhoid test within 30 days before
exhibition.

(e) Entry permits.

(1) All livestock or poultry entering Texas from any state,
territory, or foreign country shall have an entry permit unless exempt
by regulations governing entry by species or disease.

(2) Entry permit requests shall be directed to the commis-
sion by either writing to Texas Animal Health Commission c/o Permits,
P.O. Box 12966, Austin, Texas 78711-2966; or by telephoning (512)
719-0777.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 16,

2000.

TRD-200005826
Gene Snelson
General Counsel
Texas Animal Health Commission
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 719-0714

♦ ♦ ♦
TITLE 7. BANKING AND SECURITIES

PART 1. FINANCE COMMISSION OF
TEXAS

CHAPTER 1. CONSUMER CREDIT
COMMISSIONER
SUBCHAPTER A. REGULATED LOAN
LICENSES
DIVISION 1. GENERAL PROVISIONS
7 TAC §1.4, §1.11

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Finance Commission of Texas or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Finance Commission of Texas (the commission) proposes
the repeal of §1.4 and §1.11.This repeal is necessary because
the sections that are proposed for repeal relate to prohibitions
on authorized lenders under authority of Chapter 3, Texas Civil
Statutes, Article 5069-3.01et seq., which was repealed by the
75th Legislature.

These rules have also been reviewed as part of a rule review
required under House Bill 1, Article IX, §167, 75th Legislature.
Moreover, they are being replaced by new rules for Texas Fi-
nance Code, Chapter 342. The new rules are being published
for comment in the Texas Register.

Leslie L. Pettijohn, Consumer Credit Commissioner, has deter-
mined that for the first five- year period of the repeal as proposed
will be in effect, there will be no fiscal implications for state or lo-
cal government as a result of administering or enforcing the re-
peal.

Ms. Pettijohn also has determined that for each year of the first
five-year period the repeal as proposed will be in effect, the public
benefit anticipated as a result of the repeal is the removal of
unenforceable and obsolete regulations which will provide space
for replacement rules. These is no anticipated cost to persons
who are required to comply with the repeal as proposed. There
will be no adverse economic effect on small businesses.

Comments on the proposed repeal may be submitted in writing to
Leslie L. Pettijohn, Consumer Credit Commissioner, 2601 North
Lamar Boulevard, Austin, Texas 78705-4207.

The repeal is proposed under Texas Finance Code, §11.304,
which authorizes the Finance Commission to adopt rules to en-
force Title 4 of the Texas Finance Code. Additionally, Texas Fi-
nance Code, §342.551 authorizes the Finance Commission to
adopt rules for the enforcement of the consumer loan chapter.

The statutory provisions (as currently in effect) affected Chapter
342, Texas Finance Code. Division 1. General Provisions

§1.4. Conditional Granting of Credit.

§1.11. Loan Size, Duration, and Schedule of Installments: Limita-
tions.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 18,

2000.

TRD-200005853
Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 936-7640

♦ ♦ ♦
DIVISION 2. APPLICATION FOR LICENSE
AND TRANSFER OF LICENSE
7 TAC §1.41

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Finance Commission of Texas or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Finance Commission of Texas (the commission) proposes
the repeal of §1.41. This repeal is necessary because the sec-
tion that is proposed for repeal relates to prohibitions on autho-
rized lenders under authority of Chapter 3, Texas Civil Statutes,
Article 5069-3.01 et seq., which was repealed by the 75th Leg-
islature.

These rules have also been reviewed as part of a rule review
required under House Bill 1, Article IX, §167, 75th Legislature.
Moreover, they are being replaced by new rules for Texas Fi-
nance Code, Chapter 342. The new rules are being published
for comment in the Texas Register.
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Leslie L. Pettijohn, Consumer Credit Commissioner, has deter-
mined that for the first five-year period of the repeal as proposed
will be in effect, there will be no fiscal implications for state or
local government as a result of administering or enforcing the
repeal.

Ms. Pettijohn also has determined that for each year of the first
five-year period the repeal as proposed will be in effect, the public
benefit anticipated as a result of the repeal is the removal of
unenforceable and obsolete regulations which will provide space
for replacement rules. These is no anticipated cost to persons
who are required to comply with the repeal as proposed. There
will be no adverse economic effect on small businesses.

Comments on the proposed repeal may be submitted in writing to
Leslie L. Pettijohn, Consumer Credit Commissioner, 2601 North
Lamar Boulevard, Austin, Texas 78705-4207.

The repeal is proposed under Texas Finance Code, §11.304,
which authorizes the Finance Commission to adopt rules to en-
force Title 4 of the Texas Finance Code. Additionally, Texas Fi-
nance Code, §342.551 authorizes the Finance Commission to
adopt rules for the enforcement of the consumer loan chapter.

The statutory provisions (as currently in effect) affected Chapter
342, Texas Finance Code. Division 2. Application for License
and Transfer of License

§1.41. Relocation of Licensed Offices or Accounts.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 18,

2000.

TRD-200005854
Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 936-7640

♦ ♦ ♦
SUBCHAPTER K. PROHIBITIONS ON
AUTHORIZED LENDERS
7 TAC §1.852, §1.854

The Finance Commission of Texas (the commission) proposes
the adoption of new §1.852 and §1.854 concerning prohibitions
on authorized lenders.

Simultaneously, the Finance Commission is repealing various
rules and adopting these rules in their place. These rules being
repealed were reviewed and those being proposed to be adopted
here were evaluated and an assessment made that the reasons
for (re)adopting the rule continues to exist.

Section 1.852 requires a licensee to consider the borrower’s fi-
nancial ability to repay a loan when structuring the terms of a
loan. This rule is designed to prohibit a lender from overburden-
ing a consumer’s debt load beyond that consumer’s capacity to
repay.

Section 1.854 prohibits the use of preapproved offers of credit
unless the offer is unconditional. This is a new provision and will

serve to reduce confusion of consumers who receive offers of
credit that purport to be "approved," but upon further review, in
fact, have conditional features. The rule further provides that
offers of credit may not be conditioned upon the purchase of
goods and services unless that practice has been specifically
authorized in statute. This rule is further designed to protect
consumers from usury violations.

The Subchapter K rules are also necessary due to the repeal of
the former Article 5069, Chapters 3, 4, and 5 and the adoption
of Texas Finance Code, Chapter 342, et seq. Generally, these
rules prescribe procedures that are well established and have
been and are commonly used throughout the regulated industry.
These rules should serve, however, to clarify the procedures.

Leslie L. Pettijohn, Consumer Credit Commissioner has deter-
mined that for the first five-year period these rules will be in effect,
there will be no fiscal implications for state or local government
as a result of administering or enforcing these rules.

Commissioner Pettijohn also has determined that for each year
of the first five-year period these rules will be in effect, the public
benefit anticipated as a result of the adoption of the new rules
is the clarification to lenders of the maximum allowable charges
provided under the law and guidelines for compliance, thereby
assisting lenders and borrowers in constructing transactions that
comply with the law. It is anticipated that there will be no adverse
economic effect on small businesses.

Comments on the proposed adoption of the new sections may be
submitted in writing to Leslie L. Pettijohn, Consumer Credit Com-
missioner, 2601 North Lamar Boulevard, Austin, Texas 78705-
4207.

The new rules are proposed under Texas Finance Code,
§11.304, which authorizes the Finance Commission to adopt
rules to enforce Title 4 of the Texas Finance Code. Additionally,
Texas Finance Code, §342.551 authorizes the Finance Com-
mission to adopt rules for the enforcement of the consumer loan
chapter.

These rules affect Chapter 342 of the Texas Finance Code.

§1.852. Loan Size, Duration, and Schedule of Installments: Limita-
tion.

When making or negotiating a loan under Texas Finance Code, Chap-
ter 342, licensees shall consider, in determining the size, duration, and
schedule of installments of a loan, the financial ability of the borrower
to repay the loan. The lender should evaluate whether the borrower
should be reasonably able to repay the loan in cash in the time and
means provided in the loan contract and repay all other known obliga-
tions concurrently.

§1.854. Conditional Offers of Credit.

(a) No licensee shall solicit business by means of a "pre-ap-
proved," "approved," or any similar expression unless the statement or
offer is unconditional. The term "unconditional" means not limited in
any way.

(b) Subsection (a) of thissection doesnot apply to afirm offer
of credit, as that term is defined in 15 USC §1681a, that a creditor
extends to a consumer following the procedures prescribed in 15 USC
§1681b and §1681m.

(c) No licensee shall require the purchase of any goods, ser-
vices, or intangiblesfrom any person or firm asacondition to thegrant-
ing or extendingof credit, except asspecifically authorized by theTexas
Credit Title. This prohibition is not applicable to insurance premium
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financing or similar transactions wherein the loan is made solely for
the purpose of financing the purchase. This section shall not be con-
strued so as to prohibit theconduct of another businessby alicensee as
is authorized by Texas Finance Code, §342.560.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 18,

2000.

TRD-200005855
Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 936-7640

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION

PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS
SUBCHAPTER R. CUSTOMER PROTECTION
RULES FOR RETAIL ELECTRIC SERVICE
16 TAC §§25.471 - 25.485, 25.491, 25.492

The Public Utility Commission of Texas (commission) proposes
new §§25.471 - 25.485, 25.491 - 25.492, Consumer Protection
Rules for Retail Electric Service, governing the relationship
between a retail customer and a retail electric service provider.
The proposed new sections will implement the Public Utility
Regulatory Act, Texas Utilities Code Annotated §39.101,
Customer Safeguards; §39.1025, Limitations on Telephone
Solicitation; and chapter 17, subchapters A, C and D, Customer
Protection. Project Number 22255 has been assigned to this
proceeding.

Within the proposed rules, the term "electric service provider"
includes both affiliated and non-affiliated retail electric providers
(REPs) and the provider of last resort (POLR); the term "service
provider" encompasses all non-electric power service providers.
The proposed new sections seek to foster competition in the pro-
vision of retail electric power service while ensuring customer
protection and establishing rules to govern customer service by
electric service providers. These sections govern the relation-
ship between the retail customer and an electric service provider,
beginning with the electric service provider’s initial marketing to
the potential customer and extending through the electric ser-
vice provider’s customer billing, and including, for nonpayment,
possible termination of the contract by the REP or affiliated REP,
or disconnection of service by the POLR.

More specifically, the proposed sections relate to the following:
§25.471, General Provisions of Customer Protection Rules;
§25.472, Privacy of Customer Information; §25.473, Non-Eng-
lish Language Requirements; §25.474, Selection or Change

of Electric Service Provider; §25.475, Information Disclosures
to Residential and Small Commercial Customers; §25.476,
Request for Service; §25.477, Refusal of Service; §25.478,
Credit Requirements and Deposits; §25.479, Issuance and For-
mat of Bills; §25.480, Bill Payment and Adjustments; §25.481,
Unauthorized Charges; §25.482, Termination of Contract;
§25.483, Disconnection of Service; §25.484, Do Not Call List;
§25.485, Customer Access and Complaint Handling; §25.491,
Record Retention and Reporting Requirements; §25.492,
Non-Compliance with Rules or Orders; Enforcement by the
Commission.

On May 15, 2000, commission staff distributed a staff-gener-
ated strawman for discussion at a commission workshop held in
Austin, Texas, on May 22 and 23, 2000. Following the workshop,
commission staff entertained written comment on the strawman
proposal.

Patricia Dolese, Director of Operations, Customer Protection Di-
vision, has determined that for each year of the first five-year
period the proposed sections are in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the sections.

Ms. Dolese has also determined that for each year of the first five
years the proposed sections are in effect the public benefit antic-
ipated as a result of enforcing the sections will be a well ordered
and more efficient market place that protects customers while
promoting competition in the provision of retail electric power ser-
vice to customers. Furthermore, there will be no adverse eco-
nomic effect on small businesses or micro- businesses as a re-
sult of enforcing these sections. There may be economic costs
to persons who are required to comply with the proposed sec-
tions. These costs are likely to vary from business to business,
and are difficult to ascertain. However, it is believed that the ben-
efits accruing from implementation of the proposed sections will
outweigh these costs.

Moreover, Ms. Dolese has determined that for each year of the
first five years the proposed sections are in effect there should
be no effect on a local economy, and, therefore, no local employ-
ment impact statement is required under Administrative Proce-
dure Act §2001.022.

The commission seeks comments on the proposed rules from
interested persons. Comments should be organized in a man-
ner consistent with the organization of the proposed rules. When
commenting on specific subsections of the proposed rules, par-
ties are encouraged to describe "best practice" examples of reg-
ulatory policies, and their rationale, that have been proposed
or implemented successfully in other states already undergoing
electric industry restructuring, if the parties believe that Texas
would benefit from application of the same policies. The com-
mission is only interested in receiving "leading edge" examples
that are specifically related and directly applicable to the Texas
statute, rather than broad citations to other state restructuring
efforts.

In addition to comments on specific subsections of the proposed
rules, the commission requests that parties specifically address
the following issues:

1. Are the proposed rules consistent with the standards pro-
posed by the Coalition for Uniform Business Rules (CUBR)?

2. Does the rule language regarding market practices and re-
porting requirements at §25.471(c) and §25.491(b)(1) provide
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enough specificity for the commission to determine if a market-
ing practice is discriminatory?

3. Should the commission adopt a prepayment plan, as set forth
in §25.478(a)(3)(D)-(E), as a means for bona fide low-income
applicants and certified victims of family violence to avoid the
necessity of paying a deposit that might otherwise be required in
order to receive service? If so, what additional requirements, if
any, should apply to such prepayment plans?

4. With respect to §25.479(b)(15), relating to issuance and for-
mat of bills, what labels should be required to be used by elec-
tric service providers that elect to present their electric bills in
an unbundled format? Please provide the standard label and a
definition of what types of charges or services that label should
include.

5. Should an electric service provider other than the POLR be
permitted to charge a late fee for overdue payments?

6. Should electric service providers be required to make avail-
able a voluntary customer donation program to benefit low in-
come customers?

7. What provisions and processes within these rules should
apply to the customers of individual cooperatives and munici-
pally-owned utilities as they open their home markets to electric
competition?

8. Is the minimum contract term established in §25.477(a)(9) the
appropriate mechanism to discourage customers from gaming
the affiliate REP’s price to beat rate?

9. In light of the emergency rule adopted by the commission
on August 10, 2000 in Project Number 22869, Petition of Texas
Ratepayers’ Organization to Save Energy and Texas Legal Ser-
vices Center to Adopt an Emergency Rule to Suspend Discon-
nection of Electricity Because of Extreme Heat and Persistent
Heat, should the commission adopt a new standard for termina-
tions and disconnects during prolonged heat events, that would
preclude the future need for such emergency rules? If so, please
provide specific rule language that would be appropriate.

Comments on the proposed new rule (16 copies) may be sub-
mitted to the Filing Clerk, Public Utility Commission of Texas,
1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, within 30 days after publication. Reply comments
may be submitted within 45 days after publication. The commis-
sion invites specific comments regarding the costs associated
with, and benefits that will be gained by, implementation of the
proposed section. The commission will consider the costs and
benefits in deciding whether to adopt the section. All comments
should refer to Project Number 22255.

Commission staff will conduct a public hearing on this rulemaking
pursuant to Texas Government Code §2001.029 on October 16,
2000, at 9:00 a.m. in the Commissioners’ Hearing Room at the
commission’s offices located in the William B. Travis Building,
1701 North Congress Avenue, Austin, Texas 78701.

The commission proposes these new rules pursuant to the Pub-
lic Utility Regulatory Act, Texas Utilities Code Annotated §14.002
(Vernon 1998 & Supplement 2000) (PURA), which provides the
Public Utility Commission with the authority to make and enforce
rules reasonably required in the exercise of its powers and ju-
risdiction. The commission also proposes this rule pursuant to
PURA §39.101, which grants the commission authority to estab-
lish various, specific protections for retail customers; §39.102,
which provides retail customer choice; §39.1025, which prohibits

telephone solicitation to an electricity customer regarding the
customer’s choice of retail electric provider where the customer
has given notice to the commission that it does not want to re-
ceive such solicitations, and which directs the commission to es-
tablish and provide for the operation of a database of customers
giving such notice to the commission; §39.104, which grants
the commission authority to use customer choice pilot projects;
§39.106, which mandates the designation of providers of last
resort by the commission; §39.107, which provides for meter-
ing services on introduction of customer choice; §39.202, which
provides that an affiliated REP shall offer the "price to beat" to
residential and small commercial customers of its affiliated trans-
mission and distribution utility; and PURA chapter 17, subchap-
ters A, C and D, which deal, respectively, with general provisions
relating to customer protection policy, the retail customer’s right
to choice, and protection of the retail customer against unautho-
rized charges.

Cross Reference to Statutes: PURA §§14.002, 39.101, 39.102,
39.1025, 39.104, 39.106, 39.107, 39.202; and PURA chapter
17, subchapters A, C and D.

§25.471. General Provisions of Customer Protection Rules.

(a) Application. This subchapter applies to aggregators, ser-
viceproviders, andelectric serviceproviders. Theserulesspecify when
certain provisions are applicable only to some, but not all, of these
providers.

(1) Affiliated retail electric provider (REP) customer pro-
tection rules, to the extent the rules differ from those applicable to all
electric service providers or the provider of last resort (POLR), shall
not apply to theaffiliated REPwhen serving customersoutsidethegeo-
graphic areaservedby itsaffiliated transmission and distributionutility.
The affiliated REPcustomer protection rules shall apply until January
1, 2007.

(2) Requirementsreferenced to POLR apply to aREPonly
in its provision of service as a POLR.

(3) Therules in thissubchapter shall takeeffect on January
1, 2001.

(4) The rules in this subchapter are mandatory require-
ments that shall be offered to or complied with for all customers
unless otherwise specified. Customers other than residential or small
commercial class customers may agree to terms of service that reflect
either more or less customer protections than would otherwise apply
under these rules. Any agreements containing materially different
protections from those specified in these rules shall be reduced to
writing and provided to the customer. Additionally, copies of such
agreements shall be provided to the commission upon request.

(5) The rules of this subchapter control over any inconsis-
tent provisions, terms, and conditions of an electric service provider’s
contractsor other documentsdescribingserviceofferingsfor customers
or applicants in Texas.

(b) Purpose. The purpose of this subchapter is to:

(1) provide minimum standards for customer protection.
An aggregator, service provider, or electric service provider may pro-
videadditional protectionsand customer rights and remedies provided
the prohibition on discrimination set forth in subsection (c) of thissec-
tion is not violated;

(2) provide customer protections and disclosures estab-
lished by theFair Credit Reporting Act (15 U.S.C. §§1681, et seq.) and
the Truth in Lending Act (15 U.S.C. §§1601, et seq.) Such protections
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are applicable where appropriate, whether or not it is explicitly stated
in the rules.

(3) provide customers with sufficient information to make
informed decisions about electric service in a competitive market; and

(4) prohibit the use of fraudulent, unfair, misleading, de-
ceptive, or anticompetitive acts and practices by aggregators, service
providers, and electric service providers in the marketing, solicitation
and sale of electric service and in the administration of any terms of
service for electric service.

(c) Prohibition against discrimination. This subchapter pro-
hibits electric service providers from refusing to provide electric ser-
viceor otherwisediscriminating in themarketingand provision of elec-
tric service to any customer because of race, creed, color, national ori-
gin, ancestry, sex, marital status, lawful source of income, level of in-
come, disability, familial status, location of customer in an econom-
ically distressed geographic area, or qualification for low-income or
energy efficiency services.

(d) Definitions. For the purposes of this subchapter the fol-
lowing words and terms have the following meaning, unless the con-
text clearly indicates otherwise:

(1) Applicant - A person who applies for retail electric ser-
vice for the first time or reapplies after discontinuance of service.

(2) Competitive energy services - Asdefined in §25.341 of
this title (relating to Definitions).

(3) Customer - A person who is currently receiving retail
electric service from an electric service provider in the person’s own
name or the nameof the person’s spouse, or thename of an authorized
representative of a partnership, corporation, or other legal entity.

(4) Days - Calendar days.

(5) Disconnection of service- Interruption of acustomer’s
supply of electric service at the customer’s meter by the transmission
and distribution utility.

(6) Economically distressed geographic area - Zip code
area in which the average household income is 60% or less than the
statewide median income, as reported in the most recently available
United States Census data.

(7) Electric service- Combination of transmission and dis-
tribution service and generation service provided to an end-use cus-
tomer by an electric service provider. This term shall not include op-
tional competitiveenergy servicesthat arenot required for thecustomer
to obtain service from an electric service provider.

(8) Electric serviceprovider - A retail electric provider cer-
tificated to provide electric service in the state of Texas. This term also
includes municipally- owned utilities and electric cooperatives operat-
ing outside their service areas. An electric service provider may be an
affil iated REP, a non- affiliated REP, or a designated POLR.

(9) Energy service - As defined in §25.223 of this title (re-
lating to Unbundling of Energy Service).

(10) Provider of last resort (POLR) - As defined in §25.43
of this title (relating to Provider of Last Resort).

(11) Registration agent - Entity designated by the commis-
siontoadminister settlement andpremisedataand other processescon-
cerning acustomer’s choiceof electric service provider in the compet-
itive electric market in Texas.

(12) Retail electric provider (REP) - Any retail electric
provider as defined in §25.5 of this title (relating to Definitions) that is
not an affiliated REP.

(13) Service provider - Entity that provides goods or ser-
vices to customers, the charges for which are contained in the bills is-
sued by the electric service provider.

(14) Small commercial customer - A nonresidential cus-
tomer that has a peak demand of less than 50 kilowatts during any
12-month period.

(15) Standard meter - As defined in §25.341 of this title.

(16) Termination of service - Cancellation of asales agree-
ment or contract by an electric service provider by notification to the
registration agent.

§25.472. Privacy of Customer Information.

(a) Mass customer lists.

(1) The commission may authorize the electric utility, the
transmission and distribution utility or the registration agent to release
to electric service providers and aggregators a mass customer list on
or after January 1, 2001 and annually thereafter, consisting of a list of
residential and small commercial customer name, address, rateclassifi-
cation, monthly usagefor themost recent 12-month period, meter type,
and account number.

(2) Prior to the releaseof such alist, theelectric utility, the
transmission anddistribution utility or registration agent, asdetermined
by the commission, shall issue a mailing to all customers which:

(A) explains the issuance of the mass customer list;

(B) provides the customer with the option of not being
included on the list and allowsthe customer at least 15 days to exercise
that option;

(C) offers the opportunity to be placed on thestatewide
Do Not Call list pursuant to §25.484 of this title (relating to Do Not
Call List);

(D) provides a postage-paid postcard, a toll free tele-
phonenumber, and an Internet websiteaddressto notify thedesignated
entity of the customer’s desire to be excluded from the list.

(3) The resulting list shall be issued to all electric service
providers certified by and aggregators registered with the commission
that will beproviding retail electric or aggregation services to residen-
tial or small commercial customers.

(4) An electric service provider shall not use the list for
any purpose other than marketing electric service and verifying a cus-
tomer’sauthorized selectionof anelectric serviceprovider prior to sub-
mission of the customer’s enrollment to the registration agent.

(b) Individual customer information.

(1) An electric service provider or aggregator shall not re-
lease proprietary customer information, as defined in §25.272(c)(5) of
thistitle(relatingto Codeof Conduct for Electric Utilitiesand Their Af-
filiates), to any other person, including the electric service provider’s
affil iate, without obtaining the customer’s verifiable authorization by
meansof oneof themethodsauthorized in §25.474 of thistitle(relating
to Selection or Change of Electric Service Provider). This prohibition
shall not apply to therelease of such information by an electric service
provider or aggregator to:

(A) the commission in pursuit of its regulatory over-
sight or the investigation and resolution of customer complaints involv-
ing electric service providers or aggregators;
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(B) an agent of the electric service provider or aggrega-
tor engaged to collect an overdue or unpaid amount;

(C) credit reporting agencies pursuant to state and fed-
eral law;

(D) an energy assistance agency to allow acustomer to
qualify for and obtain other financial assistanceprovidedby theagency;
or

(E) local, state, and federal law enforcement agencies
pursuant to lawful process.

(2) An electricserviceprovider or aggregator shall not pub-
licly discloseor makeavailablefor saleany customer-specific informa-
tion about its customers including that obtained from the registration
agent, the customer’s transmission and distribution utility, or the cus-
tomer. An electric serviceprovider or aggregator shall not disseminate,
sell, deliver or authorizethedissemination, sale, or delivery of any cus-
tomer-specific information or data obtained.

(3) An electric service provider shall, upon the request
of the customer or another electric service provider which has
received authorization from the customer, submit to the requesting
electric provider or to the customer directly, the monthly usage of the
customer for the previous 12 months, or for as long as the electric
service provider has provided service to the customer, whichever is
shorter. The methods of authorization of release of customer specific
information shall be those methods described in §25.474 of this title.
A customer shall be entitled to request this information free of charge
at least once every 12 months.

(4) Upon the request of a customer, an electric service
provider shall notify a third person chosen by the customer of any
pending disconnection of serviceor termination of contract for electric
service with respect to the customer’s account.

(5) This section shall not be interpreted to prevent an elec-
tric service provider’ s communication of proprietary customer infor-
mation to the registration agent in order to effectuate acustomer selec-
tion or change of an electric service provider or the customer’s switch
to the provider of last resort (POLR).

(6) An electric service provider may release proprietary
customer information, as defined in §25.272(c)(5) of this title, to the
registration agent, under terms approved by the commission.

§25.473. Non-English Language Requirements.

(a) Electric service providers. An electric service provider
shall provide the following information to an applicant or a customer
in English or Spanish, at the customer’s designation. Additionally,
if the electric service provider markets its products or services in a
language other than English or Spanish, the following information
shall also be provided to the customer in that other language:

(1) all documents required by this subchapter including,
but not limited to, applicant and customer rights, including Your Rights
asaCustomer disclosure, termsof servicedocuments, bills, and bill no-
tices;

(2) information on the availability of new services,
discount programs, and promotions; and

(3) access to customer service including the restoration of
electric service and billing inquiries.

(b) Aggregators. An aggregator shall provide the following
information to an applicant or a customer in English or Spanish, at
the customer’s designation. Additionally, if the aggregator markets its
products or services in a language other than English or Spanish, the

following information shall also be provided to the customer in that
other language:

(1) terms of service documents, required by this subchap-
ter;

(2) the availability of discount programs; and

(3) access to customer service.

(c) Prohibition on mixed language. Unless otherwise noted in
thissubchapter, if any portion of aprinted advertisement, electronic ad-
vertising over theInternet, direct marketing material, billing statement,
terms of service document, or Your Rights as a Customer disclosure
is translated into another language, then all portions of the printed ad-
vertisement, electronic advertising over the Internet, direct marketing
material, billing statement, terms of service document, or Your Rights
asaCustomer disclosure shall be translated into that language. Printed
advertisements, electronic advertising over the Internet, direct market-
ing materials, bill ing statements, termsof servicedocuments, and Your
Rights as a Customer disclosures containing a single informational
statement advisinghow toobtain thesameprinted advertisements, elec-
tronic advertising over the Internet, direct marketing material, billing
statement, terms of service documents, or Your Rights as a Customer
disclosures in a different language are allowed.

§25.474. Selection or Change of Electric Service Provider.
(a) General purpose. An electric serviceprovider shall not en-

roll acustomer without obtaining the customer’sexpressauthorization
and having that authorization verified consistent with subsection (c) of
this section.

(b) Initial electric service provider selection process.

(1) Before the start of retail electric competition, the com-
mission may issue to all customers an explanation of the electric ser-
vice provider selection process and an electric service provider selec-
tion form. The form shall be on a postage-paid post card and shall:

(A) list all certified electric service providers in the
IOU’s certificated service area;

(B) allow acustomer to designateoneof the listed elec-
tric service providers as that person’s provider of choice;

(C) allow thecustomer to receive information from des-
ignated electric service providers;

(D) allow a customer to designate whether they would
like to be placed on the statewide Do Not Call list and indicate the fee
for such placement; and

(E) be addressed to the registration agent.

(2) Any affiliate REP assigned to serve a customer due to
non-selection by the customer shall issue to acustomer by January 31,
2002:

(A) A terms of service document;

(B) Your Rights as a Customer disclosure; and

(C) an Electricity Facts label .

(c) General standards for authorizations and verifications.

(1) All authorizations and verifications shall be in plain,
easily understood English or other language, if the underlying sales
transaction wasconducted in the other language. Theentire authoriza-
tion and verification shall be the same language.

(2) The specific service for which the customer’s assent is
being attained or verified shall be disclosed to the customer. Each ser-
vice, including electric service and any other service offered by the
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electric service provider shall be clearly identified and a separate au-
thorization and verification obtained for each service.

(3) The specific service provider for which the customer’s
authorization is being attained and verified shall be disclosed to acus-
tomer. Any use of a name for the purposes of deception or to obtain a
customer’sauthorization and verification based on confusion or inabil-
ity to understand theimport of thenameof theelectric serviceprovider
and the services offered is prohibited.

(4) Each authorization and verification shall affirmatively
inquire as to the identity of the individual with the authority to change
the customer’s electric service provider and explain that only a cus-
tomer in whosenameelectric service isbilled can agree to achange in
electric service provider.

(5) An electric service provider shall submit copies of its
sales script, contract, terms of service document and any other mate-
rials used to obtain a customer’s authorization or verification to the
commission upon request.

(d) Required authorization disclosures. The authorization
shall clearly and conspicuously disclose the following information
contained in theelectric serviceprovider’ scontract or terms of service
document for each product offered to the customer:

(1) the name of the new electric service provider;

(2) theability of acustomer to select to receive information
in English, Spanish, or the language used in the marketing of service
to the customer. The electric service provider shall providea means of
obtaining and recording a customer’ language preference;

(3) price, stated in cents per kilowatt-hour for electric ser-
vice;

(4) term or length of the contract or term of service;

(5) the presence or absence of early termination fees or
penalties, and applicable amounts;

(6) any requirement to pay adeposit and theamount of that
deposit;

(7) any fees to the customer for switching to the electric
service provider; and

(8) thecustomer’sright of cancellation without penalty and
astatement that thecustomer will receiveawritten copy of thetermsof
service document that will explain all the terms of the agreement and
how to exercise the right of cancellation before the customer’s electric
service is switched to the electric service provider.

(e) Verification requirements. A verification shall clearly:

(1) confirm thecustomer’sbilling name, address, and elec-
tric service identifier (ESI) or account number to becovered by thepre-
ferred electric service provider change order;

(2) confirm appropriate verification data, such as the cus-
tomer’s date of birth, the customer’s mother’ s maiden name, or other
voluntarily submitted information;

(3) confirm thedecision to changefrom thecurrent electric
service provider to the new electric service provider; and

(4) confirm that the customer designates the new electric
serviceprovider to act as thecustomer’sagent for thechangeof electric
service provider.

(f) Methods of obtaining customer authorization and verifica-
tion.

(1) Written authorization and verification. A written au-
thorization and verification may include, but isnot limited to, mailings,
facsimiles, or direct enrollments from a customer for a changeof elec-
tric service provider.

(A) A written authorization and verification shall not be
combined with inducements of any kind on the samedocument, except
that thewritten authorization and verification may becombined with a
check as described by the clauses below:

(i) A check shall not contain any promotional lan-
guage or material; and

(ii) A check shall contain on the front and back, in
easily readable, bold-face type near the signature line, the following
notice: "By signing this check, I am authorizing (name of electric ser-
vice provider) to be my new electric service provider."

(B) Theapplicant’ssignatureon acontract or other doc-
ument which containsthematerials termsand conditionsof theservice
may constitute authorization and verification so long as the provisions
of subsections (d) and (e) of this section are met.

(C) Before obtaining a signature from the applicant, an
electric service provider shall provide each applicant a reasonable op-
portunity to read any written materials accompanying the contract or
termsof servicedocument and shall answer any andall questionsposed
by any applicant about information contained in the documents.

(D) Upon obtaining the applicant’ s signature, an elec-
tric service provider shall immediately provide the applicant a legible
copy of the signed contract, the required terms of service document,
and Your Rights as a Customer disclosure. If written solicitations by
an electric service provider contain the terms of service document or
contract, any tear-off portion that is submitted by the customer to the
electric service provider to obtain electric service shall allow the cus-
tomer to retain the terms of service document.

(2) Telephonic authorization and verification. An electric
service provider that obtains a customer’s authorization by means of a
telephoneconversation shall obtain independent third party verification
of the customer’s authorization prior to submitting an enrollment or
change order. In addition to the requirements of this paragraph, both
the authorization and the third party verification must adhere to the
requirements of subsections (d) and (e) of this section.

(A) Additional authorization and verification require-
ments. Telephonic enrollment or change orders shall clearly:

(i) informthecustomer at thebeginning of acall that
the call is being recorded. The entire authorization and verification
conversation with the customer shall be recorded so that evidence of
a customer’s consent can be reviewed and investigated if a subsequent
complaint is filed;

(ii) read any script in the language used to make the
underlying sales transaction and proceed at a normal conversational
speed using plain, easily, understood language;

(iii) The script and conversation shall proceed at
a normal conversational speed and the name of the electric service
provider to which the customer is being switched shall be stated in its
entirety; and

(iv) Both the authorization and the verification
agents must clearly state that the customer will have a right of can-
cellation without penalty and that the customer will receive a written
copy of the termsof servicedocument that will explain all the termsof
the agreement and how to exercise the right of cancellation before the
customer’s electric service isswitched by the electric service provider.
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(B) Independent thirdparty. Anindependent thirdparty
shall operate in a location physically separate from the electric service
provider or the electric service provider’s marketing agent and shall
not:

(i) be owned, managed, or directly controlled by the
electric service provider or the electric service provider’ s marketing
agent; or

(ii) have financial incentive to confirm change or-
ders.

(3) Internet enrollment. An electric service provider that
offersInternet enrollment to applicantsshall comply with thefollowing
minimum requirements:

(A) The electric service provider shall maintain an In-
ternet website that is identified in its certificateapplication maintained
on fileat the commission. The website shall identify the legal name of
the electric service provider, its address, telephone number, and Texas
license number to sell electric service.

(B) The means of transfer of information, such as elec-
tronic enrollment, renewal, and cancellation information between the
customer and the electric service provider shall be by an encrypted
transaction using Secure Socket Layer or similar encryption standard
to ensure the privacy of customer information;

(C) Theelectric serviceprovider shall identify theterms
of servicedocument by aversion number to ensure the ability to verify
the particular agreement to which the applicant assents. The electric
service provider shall make available a copy of the terms of service
document, as required by §25.475 of this title (relating to Information
Disclosures to Residential and Small Commercial Customers), that is
agreed to by an applicant, on the electric service provider’s Internet
website. The termsof service document shall be accessible by thecus-
tomer for the duration of the contract term offered to the customer.

(D) TheInternet enrollment procedureshall prompt the
applicant to print or save the terms of service document to which the
applicant assents and provide an option to have a written terms of ser-
vice document sent by regular mail.

(E) The electric service provider shall provide to the
applicant a toll-free telephone number, Internet website address, and
e-mail address for contacting the electric service provider throughout
the duration of the customer’s agreement.

(F) The electric service provider shall obtain verifica-
tion that meets the standards of subsection (d) of this section, provide
a statement with a box that must be checked by the applicant to indi-
cate that the applicant has read and agrees to select the electric service
provider to supply electric service, and the time and date of the appli-
cant’ s enrollment. The applicant’ s enrollment shall be followed by a
confirmation of the change of the applicant’ s electric service provider
via e-mail, which confirmation shall include a conspicuous notice of
the applicable right of cancellation and offer the applicant the option
of exercising this right via toll-free telephone number, e-mail, Internet
website, facsimile transmission, or regular mail.

(G) Applicant and/or customer authorizations and veri-
fications must adhere to any stateand federal guidelinesgoverning the
use of electronic signatures.

(4) Door-to-door sales. An electric service provider that
engages in door-to-door marketing at a customer’s residence, or per-
sonal solicitation at a public location (such as malls, fairs, or places of
retail commercial activity) shall be subject to the following:

(A) The electric service provider shall comply with the
standards set forth in subsection (e)(1) of this section.

(B) The electric service provider shall provide the dis-
closures and right of rescission required by the Federal Trade Com-
mission’sTrade Regulation Rule Concerning a Cooling Off Period for
Door-to- Door Sales (16 C.F.R. §429).

(C) The individual who represents the electric service
provider shall wear a clear and conspicuous identification on the front
of the individual’s outer clothing that prominently displays the name
of the electric service provider. The name displayed shall conform to
the name on the electric service provider’s certification obtained from
the commission and the name that appearson all of theelectric service
provider’s contracts and terms of service documents in possession.

(D) Theelectric service provider shall affirmatively ex-
plain that it is not a representative of the customer’s transmission and
distribution utility. The electric service provider’ s clothing and sales
presentation shall be designed to avoid the impression by a reasonable
customer that theindividual representsthecustomer’stransmissionand
distribution utility, affiliated retail electric provider (REP) or provider
of last resort (POLR).

(5) Electronic authorization and verification. An electric
serviceprovider may obtain customer authorization and verification for
a change in electric service provider by electronic authorization if the
electric service provider:

(A) ensures that the electronic authorization confirms
the information in subsections (d) and (e) of this section; and

(B) establishesoneor moretoll-freetelephonenumbers
exclusively for thepurposeof verifying thechangeso that aperson call-
ing the toll-free number(s) will reach a voice response unit or similar
mechanism that records therequired information regarding thechange
and automatically records the automatic number identification (ANI).

(g) Record retention. An electric service provider shall main-
tain records of a customer authorization or verification for a change in
electric service provider for 24 months and shall provide such records
to the customer, if the customer challenges the change, and to the com-
mission if it so requests.

(h) Right of cancellation. An electric service provider shall
promptly provide the customer with the terms of service document af-
ter thecustomer hasprovided authorization to select theelectric service
provider pursuant to one of the methods set forth in this section. The
electric service provider shall offer the customer a right to cancel the
contract without penalty or feeof any kindfor aperiod of threebusiness
days after the customer’s receipt of the terms of service document and
acceptance of the electric service provider’s offer. The provider may
assume that any delivery of the terms of service document deposited
first class with the United States Postal Service (U.S. mail) will be re-
ceived by the customer within four business days.

(i) Submission of customer’s selection to the registration
agent. An electric service provider shall not submit a customer’s
selection of the electric service provider to the registration agent until
the electric service provider has provided the customer with the right
of cancellation and the three business day period has passed. This time
period shall be no earlier than seven business days after the electric
service provider has delivered the terms of service document to the
customer or deposited the statement in the U.S. mail.

(j) Duty of the registration agent. When the registration agent
receives a switch request from an electric service provider, the regis-
tration agent shall:

(1) process that request promptly;
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(2) send the customer an enrollment notification notice.
The notice shall:

(A) identify the electric service provider that submitted
the request;

(B) inform the customer that his or her electric service
will be changed unless the customer cancels the switch by the date
stated in the notice;

(C) provideacancellation datethat shall beno lessthan
three business days after the customer receives the notice. The regis-
tration agent shall assumeno lessthan four businessdaysfor thenotice
to reach a customer by U.S. mail;

(D) provide instructions for canceling the switch, in-
cluding the telephone number, facsimile machine number, and e-mail
address that the customer may use to cancel the switch;

(E) contain the following statement: "Retail electric
providers are prohibited by law from switching your electric service
without your permission, a practice commonly known as ’slamming.’
If you have been slammed, you can prevent the switch from occurring
by contacting (name of the electric service provider). You may also
report the slam by writing or calling the Public Utility Commission of
Texas, P.O. Box 13326, Austin, Texas, 78711-3326, (512) 937-7120
or in Texas (toll-free) 1-888-782- 8477, fax: (512) 936-7003, e-mail
address: customer@puc.state.tx.us. Hearing and speech impaired
individualswith text telephones (TTY) may contact thecommission at
(512) 936-7163."

(F) contain atoll-free number and statement in Spanish
advising customers that information regarding this notice can be ob-
tained in Spanish by calling the toll-free telephone number provided.
Customers calling this telephone number shall be advised of the infor-
mation contained in subparagraphs (A) through (E) of this paragraph;
and

(3) implement the change effective with the customer’s
next meter reading and bill, if the customer does not cancel the
pending selection or change of electric service provider within the
specified cancellation period.

(k) Customer’s switch to provider of last resort (POLR). The
methodsof customer authorization, customer verification, and rightsof
cancellation are not applicable when the customer’s electric service is
changed to the POLR by the actions of an entity other than the POLR.

(l) Fees. An electric service provider shall not charge a fee to
a customer to select, switch or enroll with the electric service provider
unless the customer requests a switch or enrollment that does not con-
form with the normal meter reading and billing cycle. Such fee shall
not exceed the rate charged by the transmission and distribution utility
for thisoff-cyclemeter reading. Theregistration agent shall not charge
a fee to theend-use customer for theswitch or enrollment processper-
formed by the registration agent.

(m) Transferring customers from one electric serviceprovider
to another.

(1) Any electric service provider that will acquire cus-
tomers from another electric service provider due to acquisition,
merger, bankruptcy or any other reason, shall provide notice to every
affected customer. The notice shall be in a billing insert or separate
mailing at least 30 days prior to the transfer of any customer. If legal
or regulatory constraints prevent sending the notice at least 30 days
prior to the transfer, the notice shall be sent promptly after all legal
and regulatory conditions are met. The notice shall:

(A) identify the current and acquiring electric service
provider;

(B) explain why thecustomer will not beable to remain
with the current electric service provider;

(C) explain that the customer has a choice of selecting
anelectric serviceprovider and may select theacquiringelectric service
provider or any other electric service provider;

(D) explain that if the customer wants another electric
service provider, the customer should contact that electric service
provider;

(E) explain the time frame for the customer to make a
selection and what will happen if the customer makes no selection;

(F) identify the effective date that customers will be
transferred to the acquiring electric service provider;

(G) provide the Electricity Facts label of the acquiring
electric service provider; and

(H) provideatoll-freetelephonenumber for acustomer
to call for additional information.

(2) Theacquiring electricserviceprovider shall providethe
commission with a copy of the notice when it is sent to customers.

(n) Complaints alleging unauthorized change of electric ser-
vice provider (Slamming). A customer may file a complaint, pursuant
to §25.485 of this title (relating to Customer Access and Complaint
Handling) with the commission against an electric serviceprovider for
any reasons related to the provisions of this section.

(1) Electric service provider’s response to complaint. Af-
ter review of a customer’s complaint, the commission shall forward
the complaint to the unauthorized electric service provider. The elec-
tric service provider is responsible for performing the following upon
receiving a complaint:

(A) take all actions within its control to facilitate the
customer’s prompt return to their original electric service provider
within three days;

(B) ceaseany collections activities related to theswitch
until the complaint has been resolved by the commission; and

(C) respond to thecommission within 21 calendar days
after receiving the complaint. The electric service provider’s response
shall include the following:

(i) all documentationrelatedto theauthorization and
verification used to switch the customer’s service; and

(ii) all corrective actions taken as required by para-
graph (3) of thissubsection, if the switch in service was not verified in
accordance with subsections (c), (d) and (e) of this section.

(2) Commission investigation. The commission shall re-
view all of the information related to the complaint, including theelec-
tric service provider’ s response, and make a determination of whether
theelectricserviceprovider complied with therequirementsof thissec-
tion. The commission shall inform the complainant and the electric
service provider of the results of the investigation and identify any ad-
ditional corrective actions that may be required of the electric service
provider or the customer’s obligation to pay any charges related to the
authorized switch.

(3) Responsibilitiesof theelectric serviceprovider that ini-
tiated the change. If a customer’s electric service provider is changed
without authorization consistent with this section, the electric service
provider that initiated the unauthorized change shall:
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(A) pay all charges associated with returning the cus-
tomer to theoriginal electric service provider within five businessdays
of the customer’s request;

(B) provide all billing records and usage history infor-
mation to the original electric service provider related to the unautho-
rized change of services within ten business days of the customer’s
request;

(C) pay the original electric service provider the
amount it would have received from the customer if the unauthorized
change had not occurred, within 30 days of the original electric service
provider’s request for payment;

(D) refund any amountspaid by thecustomer to thecus-
tomer within 30 days of the customer’s request; and

(E) remove all unpaid charges.

(4) Responsibilities of the original electric service
provider. The original electric service provider shall:

(A) informtheelectric serviceprovider that initiated the
unauthorized change of the amount that would have been charged for
identical services if the unauthorized change had not occurred, within
ten business days of the receipt of the billing records required under
paragraph (3)(C) of this subsection;

(B) provide to the customer all benefits or gifts asso-
ciated with the service, such as frequent flyer miles, that would have
been awarded had the unauthorized change not occurred, upon receiv-
ing payment for service provided during the unauthorized change;

(C) maintain a record of customers that experienced an
unauthorized change in electric service provider that contains:

(i) the name of the electric service provider that ini-
tiated the unauthorized change;

(ii) the account number(s) affected by the unautho-
rized change;

(iii) the date the customer asked the unauthorized
electric service provider to return the customer to the original electric
service provider; and

(iv) the date the customer was returned to the origi-
nal electric service provider; and

(D) not bill the customer for any charges incurred dur-
ing the first 30 days after the unauthorized change, but may bill the
customer for charges incurred after the first 30 days based on what it
would have charged if the unauthorized change had not occurred.

(o) Compliance and enforcement.

(1) Records of customer verifications and unauthorized
changes. An electric service provider shall provide a copy of records
maintained under the requirements of subsections (c), (d), (e), (f) and
(n) of this section to the commission upon request.

(2) Administrative penalties. If the commission finds that
an electric service provider is in violation of this section, the commis-
sion shall order theelectric serviceprovider to takecorrectiveaction as
necessary, and theelectric service provider may be subject to adminis-
trative penalties pursuant to the Public Utility Regulatory Act (PURA)
§15.023 and §15.024.

(3) Certificate revocation. If the commission finds that an
electric service provider is repeatedly and recklessly in violation of
this section, and if consistent with the public interest, the commission
may suspend, restrict, deny, or revokethe registration or certificate, in-
cluding an amended certificate, of theelectric serviceprovider, thereby

denying the electric serviceprovider the right to provide service in this
state.

(4) Coordination with the office of the attorney general.
The commission shall coordinate its enforcement efforts regarding the
prosecution of fraudulent, misleading, deceptive, and anticompetitive
business practices with theoffice of the attorney general in order to en-
sure consistent treatment of specific alleged violations.

§25.475. Information Disclosuresto Residential and Small Commer-
cial Customers.

(a) General disclosure requirements.

(1) All printed advertisements, electronic advertising over
theInternet, direct marketing materials, billing statements, termsof ser-
vicedocuments, and Your RightsasaCustomer disclosuresdistributed
by electric service providers and aggregators shall be provided in a
readable format, written in clear, plain, easily understood language.

(2) Printed advertisements, electronic advertising over the
Internet, direct marketingmaterials, billing statements, termsof service
documents, and Your Rights as a Customer disclosures distributed by
electric service providers and aggregators shall not be fraudulent, un-
fair, misleading, deceptive, or anti-competitiveasprohibited by federal
and state law.

(3) An electric service provider or aggregator shall, upon
receipt of a license or certificate from the commission, include its cer-
tificated name, the number of the license, plan name, and name of the
product offered in all of its printed advertisements, electronic advertis-
ing over the Internet, direct marketing materials, terms of service doc-
uments, and Your Rights as a Customer disclosures.

(b) Advertising and marketing materials. Printed advertise-
ments, direct marketing materials, and electronic advertising over the
Internet of anelectric serviceprovider or an aggregator that aredirected
at residential and small commercial customers shall conform to all of
the requirements of subsection (a) of this section.

(1) Except as otherwise provided by this section, adver-
tisements and marketing materials, other than television or radio, that
makeany claimsregarding price, cost competitiveness, or environmen-
tal quality shall include the Electricity Facts label. In lieu of including
an Electricity Facts label, the following statement may be provided:
"For a copy of important standardized information and contract terms
regarding this product, call (name, telephone number, and website (if
available) of theelectric serviceprovider)." An electricserviceprovider
shall providea terms of service document, which includesan Electric-
ity Facts label, relating to the service or product being advertised to
each person who contacts the electric service provider in response to
this statement.

(2) An electric service provider shall include the follow-
ing statement in any television or radio advertisement that makes a
claim about price, cost competitiveness, or environmental quality for
an electricity product of the electric service provider: "You can ob-
tain information that will allow you to compare the price and terms of
this product with other offers. Call (name, telephonenumber and web-
site (if available) of the electric service provider)." An electric service
provider shall provide a terms of service document, which includes an
Electricity Facts label , to each person who contactstheelectric service
provider in response to this statement.

(c) Terms of service document.

(1) For each service or product that it offers to residential
or small commercial customers, an electricserviceprovider shall create
a terms of service document. An electric service provider shall assign
a number to each version of its terms of service document.
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(2) Thetermsof servicedocument shall beprovided to new
customersbeforeandat any timethat theelectric serviceprovider seeks
to change the material terms and conditions of service with its cus-
tomers. Upon request, customers are entitled to receive an additional
copy of the terms of service document once annually.

(3) For the purposes of market monitoring and providing
the public with comparative information about electric service
providers’ standard contract offers, an electric service provider
shall furnish its terms of service documents to the commission at
regular intervals designated by the commission’s Customer Protection
Division. The information may be transmitted by e-mail or facsimile
within five calendar days of the request.

(4) An electric service provider shall maintain a copy of
eachcustomer’stermsof servicedocument for two yearsafter theterms
of service expire.

(5) The following information shall be conspicuously pre-
sented in the terms of service document:

(A) The electric service provider’s name, mailing ad-
dress, Internet websiteaddress, and a toll-free telephonenumber (with
hours of operation and time-zone reference);

(B) TheElectricity Factslabel asspecified in subsection
(e) of this section;

(C) A statement as to whether there is a minimum con-
tract term;

(D) A statement astowhether therearepenaltiesto can-
cel servicebefore the end of theminimum term of thecontract and the
amount of those penalties;

(E) If the electric service provider requires deposits
from its customers, a description of the conditions that will trigger a
request for a deposit, the maximum amount of the deposit, a statement
that interest will be paid on the deposit including the amount of the
interest that will be paid, and the conditions under which the customer
may obtain a refund of a deposit;

(F) The itemization of any charges which must be paid
by the customer before service is initiated or switched;

(G) Theitemization of any services that are included in
the customer’s contract, including:

(i) the specific methods and rates by which the cus-
tomer will be charged for electric service; and

(ii) the cost for each service or product other than
electric service, or, if the electric service provider has bundled the
charges for these other services together, the total cost of all charges
for services other than electric service;

(H) Theitemization of any chargesthat may beimposed
on the customer during the period of the contract for default, late pay-
ment, switching fees, latefees, feesthat may bechargedto thecustomer
for returned checks, fees charge for early termination of the contract,
collection costs imposed on the customer if the customer defaults, and
any other non-recurring fees and charges;

(I) The policies of the electric service provider regard-
ing payment arrangements, latepayments, paymentsin disputeand de-
faults by the customer;

(J) All other material terms and conditions, including,
without limitation, exclusions, reservations, limitations and conditions
of the contract for services offered by the electric service provider;

(K) In a conspicuous and separate paragraph or box:

(i) A description of the right of a new customer to
cancel a contract without fee or penalty of any kind within three busi-
nessdays after receiving theterms of service document sent to the cus-
tomer after the electric service provider has obtained the customer’s
authorization to provide service to the customer;

(ii) Detailed instructionsfor cancelingacontract, in-
cluding the telephone number, facsimile machine number and e-mail
address which the customer may use to cancel the contract; and

(iii) Any information on automatic contract renewal
that applies; and

(L) A statement informing the customer that the elec-
tric service provider cannot deny service or require a prepayment or
deposit for service based on an applicant’s race, creed, color, national
origin, ancestry, sex, marital status, lawful source of income, level of
income, disability, familial status, location of an applicant or customer
in a economically distressed geographic area, or qualification for low
income or energy efficiency services;

(M) A statement that bill payment assistance for quali-
fied low incomecustomersisoffered by theelectric serviceprovider (if
any such assistance isoffered), and that additional information may be
obtained by contacting the local office of the electric service provider,
the TexasDepartment of Housing and Community Affairs, or the Pub-
lic Utility Commission of Texas. The main office telephone number
(toll-free telephone number, if available) and address for each state
agency shall also be provided.

(N) A statement that rate reductions for qualified low
income customers are offered by the electric service provider.

(d) Minimum notice of changes in terms and conditions, con-
tract, and terms of service.

(1) Change in terms and conditions. An electric service
provider shall provide written notice to its customers 45 days in ad-
vance of any material change in the terms of service document. The
notice shall clearly specify what actions the customer needs to take to
terminatethecontract, thedeadlineby which such action must betaken,
and the ramifications if such actions are not taken within the specified
deadline. Thisnoticemay be provided in or with the customer’sbill or
in a separate document, but shall be clearly and conspicuously labeled
with the following statement: "Important notice regarding the expira-
tion of your electric service contract."

(2) Automatic renewal clauses. An electric service
provider may utilize an automatic renewal clause. Any contract
renewed through theactivation of an automatic renewal clauseshall be
in effect for a maximum of 30 daysand such clausemay be repeatedly
activated unless cancelled by the customer or the electric service
provider materially changes the terms of service.

(e) Electricity Facts label.

(1) Pricing disclosures. Pricing information disclosed by
an electric service provider in an Electricity Facts label shall include:

(A) For the total cost of electric services, exclusive of
applicable taxes:

(i) If the billing is based on rates that will not vary
by season or timeof day, theaveragepricefor electricservicereflecting
all recurring charges, expressed as cents per kilowatt hour rounded to
the nearest one-tenth of one cent for each usage level as follows:

(I) The average price for residential customers
shall beshown for 500, 1,000 and 1,500 kilowatt hours per month; and
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(II) The averagepricefor small commercial cus-
tomers shall be shown for 1,500, 2,500 and 3,500 kilowatt hours per
month; and

(ii) If the billing is based on rates that vary by sea-
son or time of day, the average price for electric service, reflecting all
recurring charges and based on the applicable load profileapproved by
the commission, expressed as cents per kilowatt hour rounded to the
nearest one-tenth of one cent for each usage level as follows:

(I) The average price for residential customers
shall beshown for 500, 1,000 and 1,500 kilowatt hours per month; and

(II) The averagepricefor small commercial cus-
tomers shall be shown for 1,500, 2,500 and 3,500 kilowatt hours per
month;

(iii) If an electric service provider combines the
charges for electric service with charges for any other product, the
electric service provider shall:

(I) If the electric services are sold separately
from the other products, disclose the total price for electric service
separately from other products; and

(II) If the electric service provider does not per-
mit a customer to purchase the electric service without purchasing the
other products, state thetotal chargesfor all productsasthepriceof the
total electric service.

(B) If the pricing plan envisions prices which will vary
according to the season or time of day, the statement: "This price dis-
closure is an example based on average usage patterns - your average
price for electric service will vary according to when you use electric-
ity. See the terms of service document for actual prices."

(C) If the pricing plan envisions prices which will vary
during theterm of thecontract becauseof factorsother than season and
time of day, the statement: "This price disclosure is an example based
on average contract prices- your average pricefor electric service will
vary according to your usage and (insert description of the basis for
and the frequency of pricechanges during the contract period). Seethe
terms of service document for actual prices."

(D) If the price of electric service will not vary, the
phrase "fixed price" and the length of time for which the price will be
fixed; and

(E) If thepriceof electric serviceisbased on theseason
or time of day, the on-peak seasons or times and the associated rates.

(2) Contract termsdisclosures. Specific contract termsthat
must be disclosed on the Electricity Facts label are:

(A) The minimum contract term, if any; and

(B) Early termination penalties, if any.

(3) Fuel mix disclosures. The Electricity Facts label shall
contain a table depicting, on a percentage basis, the fuel mix of the
electricity product supplied by the electric service provider in Texas.
Thisbreak-down shall provide percentagesof net system power gener-
ated by the following categories of fuels: coal and lignite; natural gas;
nuclear; renewable energy (comprising biomass power, hydro power,
solar power and wind power); and other known sources. Electricity for
which thefuel source isunknown shall beshown in aseparatecategory
labeled "unknown." Fuel mix information shall bebased on generation
data for the most recent calendar year.

(A) Thepercentageused shall berounded to thenearest
whole number. Values less than 0.5% and greater than zero may be
shown as "<.

(B) Any source of electricity that is not used shall be
listed in the table and depicted as "0%".

(4) Air emissions disclosures. The Electricity Facts label
shall contain a bar chart that depicts the amounts of carbon dioxide,
nitrogen oxide, sulfur dioxide and particulateemissionsand high-level
nuclear wasteattributable to theaggregateknown sourcesof electricity
identified in paragraph (3) of this subsection. Information regarding
emissions of nitrogen oxides, sulfur dioxide and particulates shall be
based on themost recent annual Point Source Air EmissionsInventory
published by the Texas Natural Resource Conservation Commission
(see 30 TAC §101.10). Data on carbon dioxide and radioactive waste
shall cover the same time period as that covered by the most recent
Point Source Air Emissions Inventory.

(A) Thecarbon dioxideemissions, nitrogen oxideemis-
sions, and sulfur dioxide emissions shall be calculated in pounds per
1,000 kilowatt- hours (lbs/1,000 kWh), and expressed as a percentage
of the statewide system average.

(B) The high-level nuclear waste shall be calculated in
poundsof high- level nuclear wasteper 1,000 kilowatt-hours(lbs/1,000
kWh), and expressed as a percentage of the statewide system average.

(C) The commission shall calculate the statewide sys-
tem average to be used in accordance with this subsection.

(D) The chart shall include a footnote to disclose the
percentage of total electrical power supplied for which the electric ser-
viceprovider does not know the amount of emissions or nuclear waste.

(5) Renewable energy claims. An electric service provider
may verify itssalesof renewableenergy by requesting that theprogram
administrator of the renewable energy credits trading program estab-
lished pursuant to §25.173(d) of this title (relating to Goal for Renew-
able Energy) retire a renewable energy credit for each megawatt-hour
of renewable energy sold to its customers.

(6) Format of Electricity Facts label. Each Electricity Fact
label shall beprinted in typeno smaller than ten pointsin sizeand shall
be formatted as shown below:
Figure: 16 TAC §25.475(e)(6)

(7) Distribution of Electricity Facts label. Beginning July
1, 2002, an electric serviceprovider shall distributeitsElectricity Facts
label to its customers with its January and July bill ings (or as a sepa-
rate bill insert). Additionally, electric service providers shall provide
the commission with an electronic version of each Electricity Facts la-
bel the provider distributes to customers. The commission shall make
each label available to the public in a non-preferential manner over the
Internet.

(f) Your Rights as a Customer disclosure. In addition to the
terms of service document required by this section, an electric service
provider shall develop a separate disclosure statement for residential
customers and small commercial customers entitled Your Rights as a
Customer that summarizes the standard customer protectionsprovided
by the rules in this subchapter.

(1) This disclosure shall initially be distributed at the
same time as the electric service provider’ s terms of service document
and shall not be contradicted by any provision of the electric service
provider’s terms of service document.

(2) The electric service provider shall distribute an update
of this disclosure once annually to its customers.

(3) Each electric service provider’ s Your Rights as a Cus-
tomer disclosure shall be subject to review and approval by the com-
mission.
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(4) Thedisclosure shall inform the customer of the follow-
ing :

(A) Theelectric serviceprovider’scomplaint resolution
policy pursuant to§25.485of thistitle(relating to Customer Accessand
Complaint Handling);

(B) Thecustomer’s right to have his or her meter tested
pursuant to §25.124 of thistitle(relating to Meter Testing) and thecus-
tomer’s right to be instructed by the electric service provider how to
read his or her meter, if applicable;

(C) Disclosures concerning the customer’s ability to
dispute unauthorized charges from appearing on the customer’s bill as
set forth in §25.481 of this title (relating to Unauthorized Charges);

(D) Notice of any special services such as readers or
notices in Braille, TDD services for hearing impaired customers;

(E) Special actions or programs available to those cus-
tomers with physical disabilities, including customers who have acrit-
ical need for electric service to maintain life support systems;

(F) Non-English language requirements pursuant to
§25.473 of this title(relating to Non-English LanguageRequirements);

(G) Cancellation of terms of service without penalty;

(H) Slamming pursuant to §25.474(n) of this title (re-
lating to Selection or Change of Electric Service Provider);

(I) Termination of service protections pursuant to
§25.482 of this title (relating to Termination of Contract) or discon-
nection of service by the provider of last resort (POLR) pursuant to
§25.483 of this title (relating to Disconnection of Service);

(J) Availability of financial and energy assistance pro-
grams;

(K) Availability of a Do Not Call List pursuant to
§25.484 of this title (relating to Do Not Call List);

(L) Availability of discounts for qualified low income
customers;

(M) Payment arrangementsand deferred paymentspur-
suant to §25.480 of this title (relating to Bill Payment and Adjust-
ments);

(N) Procedures for reporting outages;

(O) Privacy rightsregarding customer specific informa-
tion as defined by §25.472 of this title (relating to Privacy of Customer
Information);

(P) Availability of POLR serviceand how to contact the
POLR, including the POLR’s toll-free telephone number; and

(Q) the steps necessary to have service restored and/or
reconnected after involuntary suspension or disconnection.

§25.476. Request for Service.

(a) New servicerequests. A retail electricprovider (REP) shall
initiate the switching process for a customer within three days of the
date and conditions agreed to by the customer and the REP. The cus-
tomer shall be informed of the actual date that the customer will begin
receiving service from the new provider and of any delays in meeting
that date.

(b) Affiliated REPor provider of last resort (POLR). An affili-
ated REPor POLR shall initiateserviceunder thetermsand conditions
reflected in thetariffsof thetransmission and distribution utility within
whose geographic service territory the customer is located. The date

shall be disclosed to customers and service shall be installed within
three days of the date disclosed to a customer.

§25.477. Refusal of Service.
(a) Acceptable reasons to refuse service. An electric service

provider may refuse to provide electric service to an applicant for one
or more of the reasons specified in this subsection:

(1) Applicant’ s facilities inadequate. The applicant’s in-
stallation or equipment is known to be hazardous or of such character
that satisfactory service cannot be given, or the applicant’ s facilitiesdo
not comply with all applicable state and municipal regulations.

(2) Use of prohibited equipment or attachments. The ap-
plicant fails to comply with the transmission and distribution utility’s
tariffs pertaining to operation of nonstandard equipment or unautho-
rized attachments that interfere with the service of others.

(3) Intent to deceive. The applicant applies for service at
a location where another customer received, or continues to receive,
service and the other customer’s bill from the electric service provider
isunpaid at that location, and theserviceprovider can provethechange
of account holder and billing name is made to avoid or evade payment
of an outstanding bill owed to the electric service provider.

(4) For indebtedness. The applicant owes a bona fide debt
to the electric service provider for the same kind of service as that be-
ing requested. An affil iated retail electric provider (REP) or provider
of last resort (POLR) shall offer the applicant an opportunity to pay
the outstanding debt to receive service. In the event an applicant’ s in-
debtedness is in dispute, the applicant shall be provided service upon
paying adeposit pursuant to §25.478 of thistitle(relating to Credit Re-
quirements and Deposits).

(5) For indebtedness to the POLR. An applicant of any
electric service provider owes a bona fide debt to the POLR for
the same kind of service as that being requested from the electric
service provider. An affiliate REP or POLR shall offer the applicant
an opportunity to pay the outstanding debt to receive service. In the
event an applicant’s indebtedness is in dispute, the applicant shall be
provided service upon paying a deposit pursuant to §25.478 of this
title.

(6) Failure to pay guarantee. An applicant has acted as
a guarantor for another customer and failed to pay the guaranteed
amount, where such guarantee was made in writing and was a
condition of service.

(7) Refusal to comply with credit requirements. The ap-
plicant refuses to comply with the credit and deposit requirements set
forth in §25.478 of this title.

(8) Returning customer. An affiliateREPcan refuseto pro-
videserviceto an applicant who wasserved by theaffiliateREPwithin
the prior 15 months if the applicant is unwilling to accept a one-year
term of service with the affiliate REP.

(9) Other acceptable reasons to refuse service. An electric
service provider that is not an affiliated REP or POLR may refuse to
provide electric service to an applicant for one or more of the reasons
specified in paragraph (1) of this subsection or for any other reason
that is not otherwise discriminatory pursuant to §25.471 of this title
(relating to General Provisions of Customer Protection Rules).

(b) Insufficient groundsfor refusal to serve. Thefollowing are
not sufficient cause for refusal of service to an applicant by an electric
service provider:

(1) delinquency in payment for electric service by a previ-
ous occupant of the premises to be served;
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(2) failure to pay for any charge that is not related to the
provision of electric service, including a competitive energy service,
merchandise, or other services which are optional and not included in
the electric service provided;

(3) failure to pay a bill that includes more than the allowed
six monthsof underbill ing, unless theunderbill ing is theresult of theft
of service; or

(4) failure to pay the unpaid bill of another customer for
usage incurred at the same address, except where the electric service
provider has reasonable and specific grounds to believe that the appli-
cant has applied for service to avoid or evade payment of a bill issued
to a current occupant of the same address.

(c) Disclosure upon refusal of service.

(1) An electric serviceprovider that denieselectric service
to an applicant shall inform the customer in writing of the reason for
the denial within five business days. This disclosure may be combined
with any disclosures required by applicable federal or state law.

(2) Thisdisclosureisnot required when theelectric service
provider notifies the customer orally that the customer isnot located in
ageographic areaserved by theelectric serviceprovider, doesnot have
the type of usage characteristics that is served by the electric service
provider, or isnot part of acustomer classserved by theelectric service
provider.

(3) Any disclosure pursuant to thissection shall inform the
customer:

(A) of the reasons for the refusal of service;

(B) that the applicant may be eligible for service if the
applicant remediesthereason(s) for refusal and complieswith theelec-
tric service provider’ s terms and conditions of service;

(C) that the electric service provider cannot refuse ser-
vicebasedon theprohibited groundsset forth in §25.471(c) of thistitle;

(D) that theapplicant whoisdissatisfied may fileacom-
plaint with the commission pursuant to §25.485 of this title (relating to
Customer Access and Complaint Handling); and

(E) of the availability and existence of POLR service
and the toll-free telephone number to contact the POLR.

§25.478. Credit Requirements and Deposits.
(a) Credit requirements for permanent residential applicants.

An electric serviceprovider may requireresidential applicantsto estab-
lish and maintain satisfactory credit asacondition of providing service
pursuant to the requirements of this section.

(1) Establishment of credit shall not relieve any customer
from complying with the requirements for payment of bills by the due
date of the bill.

(2) The credit worthiness of spouses established during
shared service in the 12 months prior to their divorce will be equally
applied to both spouses for 12 months immediately after their divorce.

(3) A residential applicant or customer of an affiliated
retail electric provider (REP) or provider of last resort (POLR) can
demonstrate satisfactory credit using any one of the criteria listed
in subparagraphs (A) through (D) of this paragraph. Other electric
service providers may establish other criteria by which an applicant
can demonstrate satisfactory credit, as long as such criteria are not
discriminatory pursuant to §25.471(c) of this title (relating to General
Provisions of Customer Protection Rules).

(A) The residential applicant:

(i) has been a customer of any electric service
provider or the transmission and distribution utility (prior to 2002)
within thetwo yearsprior to theapplicant’ srequest for electric service;

(ii) is not delinquent in payment of any such electric
service account;

(iii) during the last 12 consecutivemonthsof service
was not late in paying a bill more than once;

(iv) did not have service disconnected for nonpay-
ment; and

(v) obtains a letter of credit history from the appli-
cant’ s previous service provider. An electric service provider shall
maintain payment history information for two years after electric ser-
vice has been terminated to a customer in order to be able to provide
credit history information at the request of the former customer.

(B) The residential applicant demonstrates a satisfac-
tory credit rating by appropriate means, including, but not limited to,
the production of:

(i) generally acceptable credit cards;

(ii) letters of credit reference;

(iii) the names of credit references which may be
quickly and inexpensively contacted by the service provider; or

(iv) ownership of substantial equity that iseasily liq-
uidated.

(C) Theresidential applicant is 65 yearsof age or older
and does not have an outstanding account balance incurred within the
last two years with the transmission and distribution utility (prior to
2002) or any other REP for the same type of service applied for.

(D) The residential applicant is a qualified low-income
person as defined in the Public Utility Regulatory Act (PURA)
§39.903(l) or is a certified victim of family violence (as defined in
§71.004 of the Texas Family Code) who is willing to adhere to the
following terms, in lieu of paying an otherwise required deposit, in
order to receive electric service:

(i) enter into apre-payment arrangement for aperiod
of one year; and

(ii) receive service from the affiliate REP or POLR

(E) Pursuant to PURA §39.107(g), aREPwho requires
pre-payment by ametered residential customer asacondition of initiat-
ing service may not chargethe customer an amount for electric service
that is higher than the price charged by the provider of last resort.

(4) If satisfactory credit cannot bedemonstrated by theres-
idential applicant of an affil iate REPor POLR using these criteria, the
applicant may be required to pay a deposit pursuant to subsections (c)
and (d) of this section.

(b) Credit requirements for non-residential applicants. An
electric service provider may establish nondiscriminatory criteria to
evaluate the credit requirements for non-residential applicants and
apply those criteria in a nondiscriminatory manner.

(c) Initial deposits.

(1) An electric serviceprovider shall offer aresidential ap-
plicant or customer who is required to pay an initial deposit the option
of providing a written letter of guarantee pursuant to subsection (j) of
this section, instead of paying a cash deposit. The letter of guarantee
may be conditioned on the agreement of the guarantor to become or
remain a customer of the electric service provider for the term during
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which the guarantee is in effect. If the guarantor fails to become, or
ceases to be, a customer of the electric service provider, the electric
service provider may require the customer who was obligated to pay
the initial deposit to pay such deposit as a condition of continuing the
contract for service.

(2) An affiliate REP or POLR shall not require an initial
deposit from an existing customer unless the customer was late paying
a bill more than once during the last 12 months of service or had ser-
vice terminated or disconnected for nonpayment. The customer may
be required to pay this initial deposit within ten days after issuance of
a written termination notice (or, in the case of the POLR, a notice of
disconnection of service) that requests such deposit. Instead of an ini-
tial deposit, the customer may pay the total amount due on the current
bill by the due date of thebill, provided the customer hasnot exercised
this option in the previous 12 months.

(d) Additional deposits by existing customers.

(1) During the first 12 months of a residential customer’s
service, an affiliate REPor POLR may request an additional deposit if:

(A) the averageof the customer’s actual bill ings for the
last 12 months are at least twice the amount of the original estimated
annual billings; and

(B) a termination noticehas been issued (or, in thecase
of the POLR, a notice of disconnection of service) for the account
within the previous 12 months.

(2) A customer shall pay an additional deposit within ten
days after the affiliate REP has issued a termination of service notice
(or, in the case of the POLR, a notice of disconnection of service) and
requested the additional deposit.

(3) Instead of an additional deposit, a residential customer
may pay the total amount due on the current bill by the due date of the
bill, provided thecustomer hasnot exercised thisoption in theprevious
12 months.

(4) An affil iate REP may terminate service (or in the case
of the POLR, disconnect service) if the additional deposit is not paid
within ten days of the request, provided a written termination or dis-
connection notice has been issued to the customer. A termination or
disconnection notice may be issued concurrently with either the writ-
ten request for the additional deposit or current usage payment. An
affil iate REP may initiate a "drop" request to the registration agent if
the customer does not pay the additional deposit demanded by the af-
filiate REP as a condition of continuing service. However, the affiliate
REP is not required to request an additional deposit as a condition of
continuing service unless such a requirement is contained within the
REP’s terms of service document.

(e) Deposits for temporary or seasonal service and for week-
end residences. An electric service provider may requireadeposit suf-
ficient to reasonably protect it against the assumed risk for temporary
or seasonal service or weekend residences, as long as the policy is ap-
plied in auniform and nondiscriminatory manner. These depositsshall
bereturned according to guidelinesset out in subsection (k) of thissec-
tion.

(f) Amount of deposit. Thetotal of all deposits, initial and ad-
ditional, required by an electric service provider from any residential
customer shall not exceed an amount equivalent to one-sixth of thees-
timated annual billing. The estimated annual bill ing shall only include
chargesfor electric servicechargesthat aredisclosed in theelectric ser-
vice provider’s terms of service document provided to the customer.

(g) Interest on deposits. An electric service provider that re-
quiresadeposit pursuant to thissectionshall pay interest on that deposit

at an annual rateat least equal to that set by thecommission on Decem-
ber 1 of the preceding year, pursuant to Texas Utilities Code §183.003
(relating to Rate of Interest). If adeposit is refunded within 30 days of
the date of deposit, no interest payment is required. If the electric ser-
viceprovider keepsthedeposit morethan 30 days, payment of interest
shall be made retroactive to the date of deposit.

(1) Payment of the interest to the customer shall be made
annually, if requested by the customer, or at the time the deposit is
returned or credited to the customer’s account.

(2) Thedeposit shall cease to draw interest on the date it is
returned or credited to the customer’s account.

(h) Notification to customers. When an electric service
provider requiresan applicant or customer to pay adeposit, theelectric
service provider shall provide the applicant or customer written
information about the provider’s deposit policy, the customer’s right
to post a guarantee in lieu of a cash deposit, how a customer may be
refunded adeposit, and the circumstances under which aprovider may
increase a deposit. These disclosures shall be included either in the
Your Rights as aCustomer disclosureor theelectric serviceprovider’s
terms of service document.

(i) Records of deposits.

(1) An electric service provider that collects adeposit shall
keep records to show:

(A) the name and address of each depositor;

(B) the amount and date of the deposit; and

(C) each transaction concerning the deposit.

(2) The electric service provider that collects a deposit
shall, upon the request of the customer, issue a receipt of deposit
to each applicant paying a deposit and shall provide means for a
depositor to establish a claim if the receipt is lost.

(3) The electric service provider shall maintain arecord of
each unclaimed deposit for at least four years.

(4) The electric service provider shall make a reasonable
effort to return unclaimed deposits.

(j) Guarantees of residential customer accounts. A guaran-
tee agreement in lieu of a cash deposit issued by any electric service
provider, if applicable, shall conform to these minimum requirements:

(1) A guarantee agreement between an electric service
provider and a guarantor shall be in writing and shall be for no
more than the amount of deposit the provider would require on the
applicant’s account pursuant to subsection (f) of this section. The
amount of the guarantee shall be clearly indicated in the signed
agreement. The electric service provider may require, as a condition
of the continuation of the guarantee agreement, that the guarantor
remain a customer of the electric service provider during the term of
the guarantee agreement.

(2) Theguarantee shall bevoided and returned to the guar-
antor according to the provisions of subsection (k) of this section.

(3) Upon default by aresidential customer, theguarantor of
that customer’s account shall be responsible for the unpaid balance of
the account only up to the amount agreed to in the written agreement.

(4) If the guarantor ceases to be a customer of the electric
service provider, the provider may treat the guarantee agreement as in
default and demand theamount of thecash deposit from theresidential
customer as a condition of continuing service.
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(5) The electric service provider shall provide written no-
tification to the guarantor of the customer’s default, the amount owed
by the guarantor, and the due date for the amount owed.

(A) The electric service provider shall allow the guar-
antor 16 days from the date of notification to pay the amount owed on
the defaulted account. If the sixteenth day falls on a holiday or week-
end, the due date shall be the next business day.

(B) The electric service provider may transfer the
amount owed on the defaulted account to the guarantor’s own electric
service bill provided the guaranteed amount owed is identified
separately on the bill as required by §25.479 of this title (relating to
Issuance and Format of Bills).

(6) The electric service provider may initiate termination
of service (or disconnection of service for the POLR) to the guaran-
tor for nonpayment of the guaranteed amount only if the termination
or service (or, where applicable, thedisconnection of service) wasdis-
closed in thetermsof servicedocument, and only after proper noticeas
described by paragraph (5) of this subsection, and §25.482 of this title
(relating to Termination of Contract) or §25.483 of this title (relating
to Disconnection of Service).

(k) Refunding deposits and voiding letters of guarantee.

(1) When the customer has paid bills for service for 12
consecutive residential billings or for 24 consecutive non-residential
bill ings without having service terminated (or, where applicable, dis-
connected by the POLR) for nonpayment of a bill and without having
more than two occasions in which a bill was delinquent, and when the
customer isnot delinquent in thepayment of thecurrent bills, the elec-
tric serviceprovider shall promptly refund thedeposit plus accrued in-
terest to the customer, or void and return the guarantee or providewrit-
ten documentation that the contract has been voided. If the customer
doesnot meet these refund criteria, the deposit and interest or the letter
of guarantee may be retained.

(2) If service is not connected, or is terminated or discon-
nected, the electric service provider shall promptly void and return to
the guarantor all letters of guarantee on the account or provide written
documentation that the contract has been voided, or refund the cus-
tomer’s deposit plus accrued interest on the balance, if any, in excess
of the unpaid bills for service furnished. Similarly, if the guarantor’s
service is not connected, or is terminated or disconnected, the electric
service provider shall promptly void and return to theguarantor all let-
ters of guarantee or provide written documentation that the guarantees
have been voided. This provision does not apply when the customer
and/or guarantor moves or changes the address where service is pro-
vided, as long as the customer and/or guarantor remain a customer of
the electric service provider.

(l) Re-establishment of credit. Every applicant who previously
has been a customer of the electric service provider and whose service
has been terminated or disconnected for nonpayment of bills or theft
of service (meter tampering or bypassing of meter) may be required,
beforeservice isreconnected, to pay all amountsdueto theelectric ser-
viceprovider or executea deferred payment agreement, if offered, and
reestablish credit. The electric service provider shall prove theamount
of electric service received, but not paid for, and the reasonableness of
any charges for the unpaid service, and any other charges required to
be paid as acondition of electric service restoration to such premise.

(m) Upon sale or transfer of company. Upon the sale or trans-
fer of an electric service provider or the designation of an alternative
POLR for the customer’s electric service, the seller or transferee shall
provide the legal successor to the original provider all deposit records,

provided that the deposits were not returned to the customers and the
legal successor accepts transfer of such deposits.

§25.479. Issuance and Format of Bills.
(a) Frequency and delivery of bills. An electric service

provider shall issue bills monthly, unless service is provided for a
period less than one month. Bills shall be issued as promptly as
possible after reading meters or obtaining the meter usage from the
transmission and distribution utility. Bills shall be issued to residential
customers in writing and delivered via theUnited StatesPostal Service
(U.S. mail), unless the customer has enrolled with the electric service
provider by means of the Internet and has specifically agreed to the
issuance of an electronic bill or statement.

(b) Bill content. Each customer’s bill shall include all the fol-
lowing information:

(1) The name and address of the electric service provider
and thenumber of the licenseissued to the electric service provider by
the commission;

(2) A toll-freetelephonenumber, in bold-facetype, that the
customer can call during specified hoursfor inquiriesandto makecom-
plaints about the bill; and

(3) A toll-freetelephonenumber that thecustomer may call
24 hours a day, seven days a week, to report power outages and con-
cerns about the safety of the electric power system.

(4) The service address, electric service identifier (ESI),
and account number of the customer;

(5) The service period for which the bill is rendered;

(6) The date on which the bill was issued;

(7) The payment due date of the bill and, if different, the
dateby which payment fromthecustomer must bereceivedby theelec-
tric service provider to avoid a late charge or other collection action;

(8) Thecurrent chargesfor electricservice, exclusiveof ap-
plicabletaxes, and aseparatecalculation of theaverageunit priceof the
current chargefor electric servicefor thecurrent bill ingperiod, labeled,
"The average price you paid for electric service this month." This cal-
culation shall reflect all fixed and variable recurring charges, but not
including any nonrecurring credits, which is expressed as a cents per
kilowatt-hour rounded to the nearest one-tenth of one cent;

(9) The identification and itemization of recurring charges
other than for electric service;

(10) The itemization and amount included in the amount
due for any other non- recurring charge, including late fees, returned
check fees, restoration of service fees, or other fees disclosed in the
electric service provider’s terms of service document provided to the
customer;

(11) Thetotal current charges, balancesfrom thepreceding
bill, payments made by the customer since the preceding bill, and the
total amount due;

(12) The beginning and ending meter readings; the kind
and number of unitsmeasured, whether thebill was issued based on es-
timated usage, and any conversionsfrom meter reading units to billing
units, or any other calculations to determine billing units from record-
ing or other devices, or any other factors used in determining the bill,
unless the customer is provided conversion charts;

(13) Any amount owed under a written guarantee contract
providedtheguarantor waspreviously notified in writingby theelectric
service provider as required by §25.478 of this title (relating to Credit
Requirements and Deposits);
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(14) The customer’s usage for the prior 12 billing periods
or a statement that the customer may obtain a 12-month usage history
from the electric service provider at no cost once during any calendar
year;

(15) A conspicuous notice of any services or products be-
ing provided to the customer that have been added since the previous
bill;

(16) Notification of any changes in the customer’s rates or
charges due to the operation of a variable rate feature previously dis-
closed by the electric service provider in the customer’s terms of ser-
vice document; and

(17) If the electric service provider has presented its elec-
tric service charges in an unbundled fashion, it shall use the follow-
ing terms as defined by the commission: "transmission and distribu-
tion service"; "generation service"; "System Benefit Fund"; "transition
charge"; and "competition transition charge".

(c) Public service notices. An electric service provider shall,
as required by the commission, provide brief public service notices to
its customers. The electric service provider shall provide these public
service notices to its customers on its billing statements, as an insert
in its bill ing statement, or by electronic communication, as required by
the commission.

(d) Estimated bills. If the electric service provider is unable
to issue a bill based on actual meter reading due to the failure of the
transmission and distribution utility to obtain or transmit ameter read-
ing to theelectric serviceprovider on atimely basis, theelectric service
provider may issue abill based on an estimated reading and inform the
customer of the reason for the issuance of the estimated bill.

(e) Record retention. An electric service provider shall main-
tain monthly billing and payment records for each account for at least
24 months after the date the bill is mailed. The billing records shall
contain sufficient data to reconstruct a customer’s billing for a given
period. Copies of a customer’s billing records may beobtained by that
customer on request.

(f) Transfer of delinquent balances. If the customer has an
outstanding balance owed to the customer’s current electric service
provider that isduefromapreviousaccount in thesamecustomer class,
then the customer’s current electric service provider may transfer that
balance to the customer’s current account. Thedelinquent balance and
specific account or address shall be identified as such on the bill.

(g) Allocation of partial payments. An electric service
provider shall allocate a partial payment by the customer first to the
oldest balancedue for electric service, followed by the amount due for
other services billed by the electric service provider.

§25.480. Bill Payment and Adjustments.
(a) Bill duedate. An electric serviceprovider shall stateapay-

ment due date on the bill which shall not be less than 16 days after is-
suance. The issuance date is the issuance date on the bill or, if there
is no issuance date on the bill, the postmark date on the envelope. A
payment for electric service isdelinquent if not received by theelectric
service provider or at the electric service provider’s authorized pay-
ment agency by the close of business on the due date. If the sixteenth
day falls on a holiday or weekend, then the due date shall be the next
business day after the sixteenth day.

(b) Penalty on delinquent billsfor electric service. A one-time
penalty not toexceed 5.0%may becharged on adelinquent commercial
or industrial bill. No penalty may be applied to a residential bill. The
5.0% penalty on delinquent bills may not be applied to any balance to
which the penalty has already been applied. A bill issued to a state

agency, as defined in Chapter 2251 of the Government Code, shall be
due and bear interest if overdue as provided in Chapter 2251.

(c) Overbilling. If charges are found to be higher than autho-
rized in theelectric serviceprovider’s termsand conditions for service,
then the customer’s bill shall be corrected.

(1) Thecorrection shall bemadefor theentireperiod of the
overbilling.

(2) If the electric service provider corrects the overbilling
within three billing cycles of the error, it need not pay interest on the
amount of the correction.

(3) If theelectricserviceprovider doesnot correct theover-
charge within three billing cycles of the error, it shall pay interest on
the amount of the overcharge at the rate set by the commission each
year.

(A) Interest on overcharges that are not adjusted by the
electric service provider within three billing cycles of the bill in error
shall accrue from the date of payment or from the issuance date of the
bill in error.

(B) All interest shall becompounded monthly based on
the annual rate.

(C) Interest shall not apply to leveling plans or esti-
mated billings.

(d) Underbilling. If charges are found to be lower than autho-
rized by the electric serviceprovider’ s termsand conditionsof service,
or if theelectric service provider failed to bill thecustomer for service,
then the customer’s bill may be corrected.

(1) Theelectric serviceprovider may backbill thecustomer
for the amount that was underbilled. The backbilling shall not include
charges that extend more than six months from the date the error was
discovered unless the underbill ing is a result of theft of service by the
customer.

(2) The electric service provider may terminate service, or
disconnect serviceif theprovider of last resort (POLR), if thecustomer
fails to pay underbilled charges within a reasonable time.

(3) If the underbill ing is $50 or more, the electric service
provider shall offer the customer a deferred payment plan option for
thesamelength of timeasthat of theunderbilling. A deferred payment
plan need not be offered to a customer whose underpayment is due to
theft of service.

(4) The electric service provider shall not charge interest
on underbilled amountsunlesssuch amountsare found to bethe result
of theft of service (meter tampering, bypass, or diversion) by the cus-
tomer, asdefined in §25.126 of this title (relating to Meter Tampering).
Interest on underbilled amounts shall be compounded monthly at the
annual rate. Interest shall accrue from theday the customer is found to
have first stolen (tampered, bypassed or diverted) the service.

(e) Disputed bills. If thereisadisputebetween acustomer and
aprovider about theelectric serviceprovider’sbill for service, theelec-
tric service provider shall promptly investigateand report the results to
the customer. Theprovider shall inform thecustomer of the complaint
proceduresof thecommission pursuant to §25.485 of this title (relating
to Customer Access and Complaint Handling).

(f) Notice of alternate payment programs or payment assis-
tance. When acustomer contactsan electric service provider and indi-
cates inability to pay a bill or a need for assistance with the bill pay-
ment, theelectric serviceprovider shall informthecustomer of all alter-
nativepayment and payment assistanceprogramsthat areoffered by or
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available from the electric service provider, such as deferred payment
plans, disconnection moratoriums for the ill, or low-incomeenergy as-
sistance programs, as applicable, and of the eligibility requirements
and procedure for applying for each. In addition, an electric service
provider shall inform the customer of the availability of POLR service
and how to obtain this service.

(g) Level and average payment plans. An electric service
provider is encouraged to offer level or average payment plans to their
customers. An affiliated retail electric provider (REP) or POLR shall
offer one or more level or average payment plans. An electric service
provider may initiate its normal collection activity if a customer fails
to make a timely payment according to such a plan.

(h) Payment arrangements. A payment arrangement is any
agreement between the electric service provider and a customer that
allows acustomer to pay the outstanding bill after its due date, but be-
foretheduedateof thenext bill. If theelectric serviceprovider issued a
termination notice (or in the case of the POLR, adisconnection notice)
beforethepayment arrangement was made, that termination or discon-
nection should be suspended until after the due date for the payment
arrangement. If a customer does not fulfil l the terms of the payment
arrangement, service may be terminated (or disconnected in the case
of the POLR) after the later of the due date for the payment arrange-
ment or the termination or disconnection date indicated in the notice,
without issuing an additional disconnection notice. An electric service
provider may "drop" terminated customers to the POLR by notifying
the registration agent.

(i) Deferred payment plans. A deferred payment plan is any
written arrangement between the electric service provider and a cus-
tomer that allows a customer to pay an outstanding bill in installments
that extend beyond the due date of the next bill. A deferred payment
plan may be established in person or by telephone, but all deferred
payment plans shall be confirmed in writing by the electric service
provider.

(1) Electric service providers areencouraged to offer ade-
ferred payment plan to any residential customer who has expressed an
inability to pay his or her bill.

(2) Electric service providers are required to offer deferred
payment plans to customers who have been underbilled, pursuant to
subsection (d) of this section.

(3) An affiliated REP or POLR is required to offer such
plans unless the customer:

(A) has been issued more than two termination or dis-
connection notices during the preceding 12 months; or

(B) has received service from the affiliated REP or
POLR for less than three months, and the customer lacks:

(i) sufficient credit; or

(ii) asatisfactory history of payment for electric ser-
vicefrom a previous electric service provider (or itspredecessor trans-
mission and distribution utility).

(4) Any deferred payment plans offered by an electric ser-
vice provider shall be implemented in a non-discriminatory manner,
according to the provisions of this subsection.

(5) Every deferred payment plan offered by an electric ser-
vice provider:

(A) shall state, immediately preceding the space pro-
vided for thecustomer’ssignatureand in boldfacetypeno smaller than
14 point size, the following: "If you are not satisfied with thiscontract,
or if agreement wasmade by telephone and you feel thiscontract does

not reflect your understanding of that agreement, contact your service
provider immediately and do not sign this contract. If you do not con-
tact the service provider, or if you sign this agreement, you may give
up your right to dispute the amount due under the agreement except
for the service provider’ s failure or refusal to comply with the terms
of this agreement." In addition, where the customer and the electric
service provider representative or agent meet in person, the represen-
tative shall read the preceding statement to the customer. The service
provider shall provide information to the customer in English or Span-
ish as necessary to make the preceding boldface language understand-
able to the customer;

(B) may include a 5.0% penalty for late payment but
shall not include a finance charge;

(C) shall state the length of time covered by the plan;

(D) shall state the total amount to be paid under the
plan;

(E) shall state the specific amount of each installment;

(F) shall allow for the termination or disconnection of
service (as appropriate) if the customer does not fulfil l theterms of the
deferred payment plan, and shall state the terms for disconnection or
termination of service;

(G) shall not refuse a customer participation in such a
program on any basisset forth in §25.471(b)(5) of this title (relating to
General Provisions of Customer Protection Rules);

(H) shall be signed by the customer and a copy of the
signed plan shall beprovided to thecustomer. If theagreement ismade
over the telephone, then the electric service provider shall send acopy
of the plan to the customer for signature; and

(I) shall allow either thecustomer or theelectric service
provider to initiate a renegotiation of the deferred payment plan if the
customer’s economic or financial circumstances change substantially
during the time of the deferred payment plan.

(6) An electric serviceprovider may pursue termination of
service (or disconnection of service in the case of the POLR) when a
customer does not meet the terms of a deferred payment plan. How-
ever, termination or disconnection shall not be performed until appro-
priate notice has been issued pursuant to §25.483 of this title (relating
to Disconnection of Service) for the POLR or §25.482 of this title (re-
lating to Termination of Contract) for other electric serviceproviders to
the customer indicating that the customer has not met the terms of the
plan. The electric service provider may renegotiate the deferred pay-
ment plan agreement prior to disconnection. If the customer did not
sign thedeferred payment plan, and isnot otherwisefulfil ling theterms
of the plan, and the customer waspreviously provided a disconnection
notice or termination notice for the outstanding amount, no additional
disconnection or termination notice shall be required.

§25.481. Unauthorized Charges.

(a) An electric service provider shall not charge a customer
for a product or service without the customer’s express authorization.
An electric serviceprovider may obtain acustomer’sauthorization for
a specific product or service by disclosing the itemized service in the
provider’s terms of service document for a new customer. An electric
service provider may obtain a customer’s authorization for an addi-
tional product or service to appear on the bill for existing customersby
using any of the methods set forth in §25.474 of this title (relating to
Selection or Change of Electric Service Provider).

(b) An electric serviceprovider shall removeany unauthorized
charge from the customer’s bill no later than 45 days after a charge is
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determined to be unauthorized and refund or credit to the customer all
money that hasbeen paid by thecustomer for any unauthorized charge.

(c) An electric service provider shall not terminate or discon-
nect service (as appropriate) to any customer for nonpayment of an
unauthorized charge or take any adverse credit action, including the
filing of acredit report, against acustomer for nonpayment of an unau-
thorized charge. This paragraph does not apply to undisputed charges
or charges ultimately resolved against the customer.

(d) If an electric service provider’s bill includes charges other
than thoseof the electric service provider, theelectric service provider
shall include the following notice on the customer’s terms of service
document (for new customers) and to all existing customers (either
on the bill or in a separate bill insert) at least once per year: "Plac-
ing charges on your electric service bill for other products or services
without your authorization is known as "cramming" and is prohibited
by law. If you believe that any charge not related to the provisioning
of electric service hasnot been authorized by you, call us immediately
and request usto investigate thischarge. Wecannot terminateyour ser-
vice for disputing or refusing to pay for an unauthorized charge. We
will investigate and, within 45 days, we will either remove the charge
and reimburse you for prior payments made by you, or submit evi-
dence of your specific authorization for this charge. If you are dis-
satisfied with our investigation, you may file an informal complaint
with the Public Utility Commission of Texas, P.O. Box 13326, Austin,
Texas, 78711-3326, Telephone: (512) 936-7120 or toll-free in Texas
at (888) 782-8477. Hearing and speech impaired individuals with text
telephones (TTY) may contact the commission at (512) 936-7136."

(e) An electric service provider shall maintain for at least 24
months a record of every customer who has experienced any unautho-
rized charge for a product or service on the customer’s electric ser-
vice bill, has notified the electric service provider of the unauthorized
charge, and the chargewas determined to be unauthorized. The record
shall contain:

(1) Thename of theserviceprovider that offered theprod-
uct or service;

(2) The date the customer requested the electric service
provider to remove the unauthorized charge from the customer’s bill;

(3) thedatetheunauthorized chargewasremoved from the
customer’s bill; and

(4) thedateand amount thecustomer wasrefundedor cred-
ited with any money that the customer had paid for the authorized
charge.

§25.482. Termination of Contract.

(a) Termination policy. An electric service provider can ter-
minate its contract with a customer and, if no other electric service
provider extends service to that customer, the customer may default to
the service offered by the provider of last resort. If an electric service
provider chooses to terminate its contract with a customer, it shall fol-
low theproceduresbelow, or modify them in waysthat aremoregener-
ous to the customer in terms of the causefor termination, the timing of
the termination notice, and the period between notice and termination.
Nothing in thissection shall beinterpreted to requirean electric service
provider to terminate its contract with a customer.

(b) Termination notices. Except asprovided in §25.475 of this
title(relating to InformationDisclosurestoResidential and Small Com-
mercial Customers) an electric service provider may issue a notice of
termination of contract. Any termination notice shall:

(1) not be issued beforethe first day after the bill isdue, to
enable the electric service provider to determine whether the payment

was received by the due date. Payment of the delinquent bill at the
electric service provider’ s authorized payment agency is considered
payment to the electric service provider.

(2) be a separate mailing or hand delivered with a stated
date of termination with the words "termination notice" or similar lan-
guage prominently displayed.

(3) haveatermination datethat isnot aholiday or weekend
day and that is not less than ten days after the notice is issued.

(c) Contents of termination notice. Any termination notice
shall include the following information:

(1) The reason for the termination of the contract;

(2) Theactions, if any, that the customer may taketo avoid
the termination of the contract;

(3) If the customer is in default, the amount of all fees or
charges which will be assessed against the customer as a result of the
early termination of the contract, if any, as set forth in the electric ser-
vice provider’s terms of service document provided to the customer;

(4) Theamount overdue, if applicableto thepurposeof the
notice;

(5) A toll-free telephone number which the customer can
use to contact the electric service provider to discuss the notice of ter-
mination or to file a complaint with the electric service provider, and
the following statement: If you are not satisfied with our response to
your inquiry or complaint, you may file acomplaint by calling or writ-
ing the Public Utility Commission of Texas, P.O. Box 13326, Austin,
Texas, 78711-3326, Telephone: (512) 936-7120 or toll-free in Texas
at (888) 782-8477. Hearing and speech impaired individuals with text
telephones (TTY) may contact the commission at (512) 936-7136."

(6) A statement that informs the customer of his right to
obtain services from another licensed electric service provider or a
provider of last resort, and that information about other electric ser-
vice providers or the provider of last resort (POLR) can be obtained
from the commission and the POLR. Customers that do not exercise
their right to choose another electric service provider will have their
electric serviceautomatically transferred to thePOLR and they may be
required to pay adeposit, or prepay, to receiveongoing electric service.
The electric service provider shall not state or imply that nonpayment
by the customer will result in physical disconnection of electricity or
affect the customer’s ability to obtain electric service from the POLR.

(7) If adeposit isbeing held by theelectric serviceprovider
on behalf of thecustomer, astatement that the deposit will be refunded
to thecustomer or applied against thefinal bill of thecustomer, or both.

(8) Notification advising the customer that if the customer
doesnot select another electric serviceprovider by thenext meter read-
ing date, the customer will be automatically assigned to a provider of
last resort for electric service.

(9) Theavailability of deferred payment or other billing ar-
rangements, if any, from theelectric serviceprovider, and theavailabil-
ity of any state or federal energy assistance programs and information
on how to get further information about those programs.

(10) A description of the activities that the electric service
provider will use to collect payment, including the use of debt collec-
tion agencies, small claims court and other legal remedies allowed by
law, if thecustomer doesnot pay or makeacceptablearrangementswith
the electric service provider.
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(d) Notification of the registration agent. After the expiration
of the notice period in subsection (b) of this section, an electric ser-
viceprovider shall notify the registration agent of a"drop" request in a
manner established by the registration agent so that the customer will
receive service from the POLR if the customer does not select another
electric service provider prior to the next meter reading and billing cy-
cle.

(e) Termination due to abandonment by the service provider.
An electric service provider shall not abandon a customer or a service
areawithout written noticeto itscustomersand approval from thecom-
mission.

(f) Extreme weather. An electric service provider shall com-
ply with the restrictions on termination of service for residential cus-
tomers during an extreme weather emergency and shall work with af-
fected customers to establish deferred payment plansthat comply with
the requirements of §25.480 of this title (relating to Bill Payment and
Adjustments) for bills that becomedueduring theweather emergency.
The term "extreme weather emergency" means the weather conditions
described in §25.483 of thistitle (relating to Disconnection of Service).

(g) Customer’s right to terminate a contract without penalty.
A customer may terminate a contract without penalty in the event:

(1) The customer moves outside the electric service
provider’s service area or into an area where the electric service
provider charges a different rate; or

(2) Thecontract allowsthe electric service provider such a
right in response to changing market reasons.

§25.483. Disconnection of Service.
(a) Disconnection policy. Only the transmission and distribu-

tion utilities shall perform physical disconnections. Unless otherwise
stated, it is the responsibility of an electric service provider to request
such action from theappropriate transmission and distribution utility in
compliancewith the requirements of thissection. If an electric service
provider chooses to have a customer’s electric service disconnected,
it shall follow the procedures below, or modify them in ways that are
more generous to thecustomer in termsof the cause for disconnection,
the timing of the disconnection notice, and the period between notice
and disconnection. Nothing in this section shall be interpreted to re-
quire an electric service provider to disconnect a customer.

(b) Disconnection with notice. A provider of last resort
(POLR) may seek to have a customer’s electric service disconnected
after proper notice for any of these reasons:

(1) failure to pay a bill owed to the POLR or to make de-
ferred payment arrangementsby thedateof disconnection stated on the
disconnection notice;

(2) failure to comply with the terms of a deferred payment
agreement made with the POLR;

(3) violation of the POLR’s terms and conditions on using
service in a manner which interferes with the service of others or the
operation of nonstandard equipment, if a reasonable attempt has been
made to notify the customer and the customer is provided with a rea-
sonable opportunity to remedy the situation;

(4) failure to pay a deposit as required by §25.478 of this
title (relating to Credit Requirements and Deposits); or

(5) failure of the guarantor to pay the amount guaranteed,
when the POLR has a written agreement, signed by the guarantor, that
allows for disconnection of the guarantor’ s service.

(c) Disconnection without prior notice. An electric service
provider, including a retail electric provider (REP) or affiliated REP,

may seek to disconnect a customer’s electric service without prior no-
tice for any of the following reasons:

(1) where a known dangerous condition exists for as long
as the condition exists. Where reasonable, given the nature of the haz-
ardous condition, the electric service provider shall post a notice of
disconnection and thereason for thedisconnection at theplaceof com-
mon entry or upon the front door of each affected residential unit as
soon as possible after service has been disconnected;

(2) where service is connected without authority by a per-
son who has not made application for service;

(3) where service was reconnected without authority after
disconnection for nonpayment; or

(4) where there has been tampering with the distribution
utility’ s equipment or evidence of theft of service.

(d) Disconnection prohibited. A POLR shall not seek to dis-
connect a customer’s electric service for any of the following reasons:

(1) delinquency in payment for electric service by a previ-
ous occupant of the premises;

(2) failure to pay for any charge that is not regulated by
thecommission, including competitiveenergy service, merchandise, or
other services which are optional and not included in regulated POLR
service;

(3) failure to pay for a different type or class of electric
utility service unless charges for such service were included on that
account’ s bill at the time service was initiated;

(4) failure to pay charges arising from an underbilling, ex-
cept theft of service, more than six months prior to the current bill ing;

(5) failure to pay disputed charges, except for the required
average billing payment, until adetermination as to the accuracy of the
charges has been made by the service provider or the commission and
the customer has been notified of this determination;

(6) failure to pay charges arising from an underbill ing due
to any faulty metering, unless the meter has been tampered with or
unless such underbill ing charges are due under §25.126 of this title
(relating to Meter Tampering); or

(7) failureto pay an estimated bill other than abill rendered
pursuant to an approved meter-reading plan, unless the provider is un-
able to read the meter due to circumstances beyond its control.

(e) Disconnection on holidays or weekends. Unless a danger-
ous condition exists or the customer requests disconnection, service
shall not be disconnected on holidaysor weekends, or theday immedi-
ately preceding a holiday or weekend, unless the provider’s personnel
are available on those days to take payments and reconnect service.

(f) Disconnection dueto abandonment by theserviceprovider.
A POLR shall not abandon acustomer or aserviceareawithout written
notice to its customers and approval from the commission.

(g) Disconnection of ill and disabled. A POLR shall not dis-
connect serviceat apermanent, individually metered dwelling unit of a
delinquent customer when that customer establishesthat disconnection
of service will cause some person residing at that residence to become
seriously ill or more seriously ill.

(1) Each time a customer seeks to avoid disconnection of
service under this subsection, the customer must accomplish all of the
following by the stated date of disconnection:

(A) havetheperson’sattending physician (for purposes
of this subsection, the term "physician" shall mean any public health
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official, including medical doctors, doctors of osteopathy, nursepracti-
tioners, registered nurses, and any other similar public health official)
call or contact the service provider by the stated date of disconnection;

(B) havetheperson’sattending physiciansubmit awrit-
ten statement to the service provider; and

(C) enter into a deferred payment plan.

(2) Theprohibition against service disconnection provided
by this subsection shall last 63 days from the issuance of the bill for
electric serviceor ashorter period agreed upon by the serviceprovider
and the customer or physician.

(h) Disconnection of energy assistance clients. A POLR shall
not disconnect serviceto adelinquent residential customer for abilling
period in which the provider receives a pledge, letter of intent, pur-
chase order, or other notification that the energy assistance provider is
forwarding sufficient payment to continue service.

(i) Disconnection during extreme weather. A POLR shall not
disconnect a customer anywhere in its service territory during an ex-
treme weather emergency and shall offer residential customers a de-
ferred payment plan that complieswith the requirementsof §25.480 of
this title (relating to Bill Payment and Adjustments) for bills that be-
come due during the weather emergency. The term "extreme weather
emergency" shall mean a day when:

(1) the previous day’s highest temperature did not exceed
32 degreesFahrenheit, and thetemperature is predicted to remain at or
below that level for thenext 24 hours, according to thenearest National
Weather Service (NWS) reports; or

(2) the NWS issues a heat advisory for any county in the
provider’s service territory, or when such advisory has been issued on
any one of the preceding two calendar days.

(j) Disconnection of master-metered apartments. When a bill
for electric service is delinquent for a master-metered apartment com-
plex:

(1) The POLR shall send a notice to the customer as re-
quired by subsection (k) of this section. At the time such notice is is-
sued, theprovider shall also inform thecustomer that noticeof possible
disconnection will beprovided to thetenantsof theapartment complex
in six days if payment is not made before that time.

(2) At least six days after providing notice to the customer
and at least four days before disconnecting, the provider shall post a
minimum of five notices in conspicuous areas in the corridors or other
publicplacesof theapartment complex. Languagein thenoticeshall be
in large type and shall read: "Notice to residents of (name and address
of apartment complex): Electric service to this apartment complex is
scheduled for disconnection on (date), because (reason for disconnec-
tion)."

(k) Disconnection notices. A disconnection notice issued by a
POLR shall:

(1) not be issued beforethe first day after the bill isdue, to
enable the service provider to determine whether the payment was re-
ceived by thedue date. Payment of the delinquent bill at the provider’s
authorized payment agency is considered payment to the provider.

(2) be a separate mailing or hand delivered with a stated
dateof disconnection with the words "disconnection notice" or similar
language prominently displayed.

(3) have adisconnection datethat isnot aholiday or week-
end day, not less than ten days after the notice is issued.

(4) include a statement notifying the customer that if they
need assistance paying their bill by the due date, or are ill and unable
to pay their bill, they may be able to make some alternate payment
arrangement, establish deferred payment plan, or possibly secure pay-
ment assistance. The notice shall also advise the customer to contact
the provider for more information.

§25.484. Do Not Call List.

(a) The commission or its designated agent will maintain or
cause to be maintained a "Do Not Call" list of customers who do not
want to receivetelemarketing callsfrom electric serviceproviders. The
commission will provide customers with a variety of methods to be
included on the list, including orally, in writing, and commercially ac-
ceptableelectronic communication such asfax and e-mail. A customer
will remain on the "Do Not Call" list for five years or until the cus-
tomer affirmatively requests that she or he be removed from the list,
whichever occurs sooner.

(b) Prohibition. A retail electric provider (REP) is prohibited
fromtelemarketingtocustomerswhosenamesareon the"Do Not Call"
list. A REP shall be in compliance with this provision if the REP ob-
tains the most recent version of the list on at least aquarterly basisand
prevents telemarketing calls to customers identified on the list.

(c) Notice. A REP shall include notice of the existence of the
"Do Not Call" list in theYour RightsasaCustomer disclosureor terms
of service document. The notice shall explain what the "Do Not Call"
list is and how a customer can request that he or she be added to or
removed from that list by contacting the commission or the commis-
sion’s agent for the implementation of the list.

§25.485. Customer Access and Complaint Handling.

(a) Customer access.

(1) Each electric service provider or aggregator shall en-
sure reasonable access to its service representatives to make inquiries
and complaints, discuss charges on customers bills, terminate compet-
itive service, and transact any other pertinent business.

(2) Telephoneaccessshall betoll-freeand shall afford cus-
tomers prompt answer times during normal business hours.

(3) Each electric service provider shall provide a 24-hour
automated telephone message instructing caller to report any service
interruptions or electrical emergencies.

(4) Each electric serviceprovider and aggregator shall em-
ploy 24-hour capability for accepting customer contract cancellation
by telephone.

(b) Complaint handling. No electric serviceprovider or aggre-
gator shall limit a residential or small commercial customer’s right to
make formal or informal complaints to the commission. An electric
service provider or aggregator shall not require a residential or small
commercial customer to make formal or informal complaints to the
commission. An electric service provider or aggregator shall not re-
quire a residential or small commercial customer as part of the terms
of service to engage in alternative dispute resolution.

(c) Complaints to electric service providers or aggregators. A
customer or applicant for service may submit acomplaint in person, or
by letter, fax, e-mail, or by telephone with the electric service provider.
The electric service provider shall promptly investigate and advise the
complainant of the results within 21 days. A customer or applicant
who is dissatisfied with the electric service provider’ s review shall be
informed of their right to file a complaint with the electric service
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provider’s supervisory review process, if available, and, if not avail-
able, the commission. Any supervisory review conducted by the elec-
tric serviceprovider shall result in adecision communicatedto thecom-
plainant within ten business days of the request. If the electric service
provider does not respond to the customer’s complaint in writing, the
electric service provider shall orally inform the customer of the ability
to obtain the electric service provider’s response in writing upon re-
quest.

(d) Complaints to the commission.

(1) Informal complaints.

(A) If the complainant is dissatisfied with the results
of the electric service provider’ s complaint investigation or supervi-
sory review, the electric service provider shall advise the complainant
of the commission’s informal complaint resolution process and, upon
request, the following contact information for the commission: Pub-
lic Utility Commission of Texas, Customer Protection Division, P.O.
Box 13326, Austin, Texas 78711-3326, (512) 936- 7120 or in Texas
(toll-free) 1-888-782-8477, fax (512) 936-7003, e-mail address: cus-
tomer@puc.state.tx.us, Internet website address: www.puc.state.tx.us,
TTY (512)936-7136, and Relay Texas (toll-free) 1-800-735-2989.

(B) Customersare encouraged to include the following
in their complaint:

(i) The customer or applicant’ s name, address, and
telephone number;

(ii) The name of the electric service provider;

(iii) The customer account number or electric ser-
vice identifier (ESI) number;

(iv) An explanation of the facts relevant to the com-
plaints; and

(v) Any other documentation that supports the com-
plaint, including copies of bills or contract documents.

(C) Theelectric serviceprovider shall investigateall in-
formal complaints and advise the commission in writing of the results
of the investigation within 21 days after the complaint is forwarded to
the electric service provider.

(D) The commission shall review the complaint infor-
mation and notify the complainant of the result of the investigation.

(E) While an informal complaint process is pending:

(i) Theelectric serviceprovider shall not initiatecol-
lection activities, including termination or disconnection of service (as
appropriate) or report the customer’s delinquency to a credit reporting
agency with respect to the disputed portion of the bill;

(ii) A customer is obligated to pay any undisputed
portion of the bill and the electric service provider may pursue termi-
nation or disconnection of service (as appropriate) of the undisputed
portion after appropriate notice;

(F) Theelectric serviceprovider shall keep arecord for
two years after determination by the commission of all informal com-
plaints forwarded to it by the commission. This record shall show the
nameandaddressof thecomplainant, thedate, natureandadjustment or
disposition of thecomplaint. Protestsregarding commission-approved
ratesor chargesor ratesor chargeswhich arenot regulated by thecom-
mission, but which aredisclosed to thecustomer in thetermsof service
disclosures, need not be recorded.

(2) Formal complaints. If the complainant is not satisfied
with theresultsof theinformal complaint process, thecomplainant may

fileaformal complaint with thecommission. Thisprocessmay include
the formal docketing of the complaint as provided in §22.242 of this
title (related to Complaints).

§25.491. Record Retention and Reporting Requirements.

(a) Record retention.

(1) Each electric serviceprovider shall establish and main-
tain records and data that are sufficient to:

(A) Verify its compliance with the requirements of any
applicable commission rules; and

(B) Support any investigation of customer complaints.

(2) All recordsrequired by thischapter shall beretained for
no less than two years, unless otherwise specified.

(3) Unless otherwise prescribed by the commission or its
authorized representative, all records required by this chapter shall be
provided to commission staff within five calendar days of its request.

(b) Annual reports. On June 1 of each year, an electric service
provider shall report the information required by §25.107 of this title
(relating to Certification of Retail Electric Providers) and thefollowing
additional information on a form approved by the commission for the
12-month period ending December 31 of the prior year:

(1) The number of direct mail solicitations annually dis-
tributed to prospective customers by zip code plus four;

(2) Thenumber of residential customersservedby zipcode
plusfour by month to theextent that such zip codeinformation isavail-
ablefrom theregistration agent of thecustomer’stransmission and dis-
tribution utility’s service address;

(3) The number of written denial of service notices issued
by the provider, by month, by customer class;

(4) The number and total aggregated dollar amount of de-
posits held by the electric service provider, by month, by customer
class;

(5) The number of complaints resolved by the electric ser-
viceprovider fromresidential customersaccording to thefollowing cat-
egories by month:

(A) Denial of service;

(B) Quality of service;

(C) Unauthorized billing (cramming), as required by
§25.481 of this title (relating to Unauthorized Charges);

(D) Unauthorized change of a REP (slamming);

(E) Accuracy of bill ing services; and

(F) Collection and contract termination.

§25.492. Non-Compliancewith Rules or Orders; Enforcement by the
Commission.

(a) Noncompliance. Anaggregator or electric serviceprovider
that fails to comply with Public Utility Regulatory Act (PURA) chap-
ters17 and 39, or commission order adopted pursuant to thesechapters,
may, after opportunity for hearing, be subject to any and all of the fol-
lowing available under the law, including, but not limited to:

(1) assessment of civil and administrative penalties under
PURA §15.023;

(2) civil penalties under PURA §15.028;
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(3) suspension or revocation of the applicable certification
or denial of arequest for renewal or changein thetermsassociated with
a certification; and

(4) such other relief directed to affected customers as al-
lowed by law.

(b) Commission investigation. The commission may initiate
a compliance or other enforcement proceeding upon its own initiative,
after an incident has occurred, or a complaint has been filed, or a staff
notice of probable noncompliance has been served. The commission
may coordinate this investigation with an investigation undertaken by
the office of the attorney general.

(c) Suspension and revocation of certification. The commis-
sion may initiate a proceeding to seek either suspension or revocation
of an aggregator’s or electric service providers certification.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 16,

2000.

TRD-200005788
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 936-7308

♦ ♦ ♦
CHAPTER 26. SUBSTANTIVE RULES
APPLICABLE TO TELECOMMUNICATIONS
SERVICE PROVIDERS
SUBCHAPTER L. WHOLESALE MARKET
PROVISIONS
16 TAC §26.274

The Public Utility Commission of Texas (commission) proposes
an amendment to §26.274 relating to Imputation. The proposed
amendment will incorporate changes to provide consistency with
the required provisions contained in Senate Bill 560, 76th Leg-
islative Session, which revised the Public Utility Regulatory Act
(PURA). The proposed amendment to §26.274 reflects the mod-
ification of PURA §58.054 and §59.021(c), as well as the legisla-
tive repeal of PURA §§58.101 - 58.104 and the revision of PURA
Chapter 59, Subchapter E. Project Number 21169 has been as-
signed to this proceeding.

Rick Akin, Chief Policy Analyst, Office of Policy Development,
has determined that for each year of the first five-year period the
proposed section is in effect there will be no fiscal implications
for state or local government as a result of enforcing or adminis-
tering the section.

Mr. Akin has determined that for each year of the first five years
the proposed section is in effect the public benefit anticipated as
a result of enforcing the section will be to bring §26.274 in com-
pliance with the guidelines of the 76th Legislature in its imple-
mentation of Senate Bill 560 and PURA. There will be no effect
on small businesses or micro-businesses as a result of enforcing

this section. There is no anticipated economic cost to persons
who are required to comply with the section as proposed.

Mr. Akin has also determined that for each year of the first five
years the proposed section is in effect there should be no ef-
fect on a local economy, and therefore no local employment im-
pact statement is required under Administrative Procedure Act
§2001.022.

Comments on the proposed amendment (16 copies) may be
submitted to the Filing Clerk, Public Utility Commission of Texas,
1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, within 30 days after publication. Reply comments
may be submitted within 45 days after publication. The commis-
sion invites specific comments regarding the costs associated
with, and benefits that will be gained by, implementation of the
proposed section. The commission will consider the costs and
benefits in deciding whether to adopt the section. All comments
should refer to Project Number 21169.

This new amendment is proposed under the Public Utility Reg-
ulatory Act, Texas Utilities Code Annotated §14.002 (Vernon
1998) (PURA), which provides the Public Utility Commission
with the authority to make and enforce rules reasonably required
in the exercise of its powers and jurisdiction.

Cross Reference to Statutes: Public Utility Regulatory Act
§14.002 and §59.021.

§26.274. Imputation.

(a)-(d) (No change.)

(e) Rates to which imputation is not required. The price of a
retail local exchange telephone service that is a basic network service or
a retail local exchange telephone service whose rate is capped pursuant
to PURA Chapter 59 shall not be subject to the requirements of this
section unless:

(1) the [four year ]price cap under PURA Chapter 58 or
the election period [six-year price cap ]under PURA Chapter 59 has
expired;

(2)-(3) (No change.)

(4) the service is reclassified from a basic network service
to a non-basic [discretionary or competitive ]service.

(f)-(k) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 15,

2000.

TRD-200005724
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 936-7308

♦ ♦ ♦
SUBCHAPTER P. TEXAS UNIVERSAL
SERVICE FUND
16 TAC §26.412
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The Public Utility Commission of Texas (commission) proposes
an amendment to §26.412, relating to Lifeline Service and Link
Up Service Programs. The proposed amendment will facilitate
automatic enrollment of individuals qualifying for Lifeline Service
and Link Up Service pursuant to Public Utility Regulatory Act
§55.012 and §55.015 requirements. Project Number 21329 has
been assigned to this proceeding.

Ms. Janis Ervin, Senior Utilities Analyst, Telecommunications
Division, has determined that for each year of the first five-year
period the proposed section is in effect, there will be no fiscal im-
plications for the commission as a result of enforcing or admin-
istering this section. However, the Texas Department of Human
Services (TDHS) has estimated that it will incur automation- re-
lated implementation costs of $212,585 in state funds. This es-
timate is based on the additional systems programming hours
needed to produce an initial electronic file of eligible consumers
for distribution to the eligible telecommunications carriers, as well
as for periodic updates. There will be no other fiscal implications
for state or local government as a result of enforcing or adminis-
tering this section.

Ms. Janis Ervin has determined that for each year of the first five
years the proposed section is in effect the public benefit antici-
pated as a result of enforcing the section will be an expansion
of current Lifeline Service and Link Up Service subscribership.
There will be no effect on small businesses or micro-businesses
as a result of enforcing this section. There is no anticipated eco-
nomic cost to persons who are required to comply with the sec-
tion as proposed.

Ms. Janis Ervin has also determined that for each year of the
first five years the proposed section is in effect there should be
no effect on a local economy, and therefore no local employment
impact statement is required under Administrative Procedure Act
§2001.022.

The commission staff will conduct a public hearing on this
rulemaking if properly requested under Government Code
§2001.029(b).

Comments on the proposed amendment (16 copies) may be
submitted to the Filing Clerk, Public Utility Commission of Texas,
1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, within 30 days after publication. Reply comments
may be submitted within 45 days after publication. The commis-
sion invites specific comments regarding the costs associated
with, and benefits that will be gained by, implementation of the
proposed section. The commission will consider the costs and
benefits in deciding whether to adopt the section. All comments
should refer to Project Number 21329.

This amendment is proposed under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §14.002 (Vernon 1998, Sup-
plement 2000) (PURA), which provides the Public Utility Com-
mission with the authority to make and enforce rules reasonably
required in the exercise of its powers and jurisdiction; and specif-
ically PURA §55.012 and §55.015 which require the commission
to adopt rules providing for automatic enrollment of eligible con-
sumers to receive Lifeline Service.

Cross Reference to Statutes: Public Utility Regulatory Act
§§14.002, 55.012 and 55.015.

§26.412. Lifeline Service and Link Up Service Programs.
(a) Scope and Purpose. Through this rule the commis-

sion seeks to extend Lifeline Service and Link Up Service to all
qualifying end users by establishing a procedure for automatic

enrollment[Application]. This section applies to eligible telecom-
munications carriers as defined by §26.418 of this title (relating to
Designation of Common Carriers as Eligible Telecommunications
Carriers to Receive Federal Universal Service Funds[ (FUSF)]) and
§26.417 of this title (relating to Designation as Eligible Telecommuni-
cations Providers to Receive Texas Universal Service Funds (TUSF)).

(b) Lifeline Service and Link Up Service. Each eligible
telecommunications carrier shall provide Lifeline Service and Link
Up Service as provided by this section. Aconsumer with an incomeat
or below 125% of the federal poverty guidelines, or receiving benefits
from any of the following programs qualifies for Lifeline and Link
Up Services: Medicaid, food stamps, Supplemental Security Income
(SSI), federal public housing assistance, or Low Income Energy
Assistance Program (LIHEAP). A consumer eligible for Lifeline
Service is automatically eligible for Link Up Service. However, a
consumer may qualify for and receive Link Up Service independently
of Lifeline Service. Nothing in this section shall prohibit a consumer
otherwise eligible to receive Lifeline Service and/or Link Up Service
from obtaining and using telecommunications equipment or services
designed to aid such consumer in utilizing qualifying telecommunica-
tions services.

(c) Lifeline Service Program. Lifeline Service is a retail local
service offering available to qualifying low-income consumers.Eli-
gible telecommunications carriers provide qualifying end users with a
waiver of the federal subscriber line charge (SLC) and discounts total-
ing $10.50 per monthly bill and are reimbursed from federal and state
universal service funds.

(1) Provision of Lifeline Service. Lifeline Service shall be
provided according to the following requirements.

(A) (No change.)

(B) Toll blocking[l imitation].

(i) Toll blocking[l imitation] requirements. The el-
igible telecommunications carrier shall offer toll blocking[l imitation]
to all qualifying low-income consumers at the time such consumers
subscribe to Lifeline Service. If the consumer elects to receive toll
blocking,[l imitation,] that service shall become part of the consumer’s
Lifeline Serviceand theconsumer’smonthly bill will not be increased
by the toll blocking charge.

(ii) Waiver. The commission may grant a waiver of
the requirement of clause (i) of this subparagraph upon a finding that
exceptional circumstances prevent an eligible telecommunications car-
rier from providing toll blocking.[l imitation.] The period for the waiver
shall not extend beyond the time that the commission deems necessary
for that eligible telecommunications carrier to complete network up-
grades to provide toll blocking[l imitation] services.

(C) Disconnection of service.

(i) (No change.)

(ii) Disconnection when qualification has ended.
Upon notice by the Texas Department of Human Services (TDHS)
that an end user no longer qualifies for Lifeline Service, the eligible
telecommunicationscarrier shall provideadirect mail noticeto theend
user advising that the Lifeline Service discount will be discontinued
30 days from the date of the notice unless the end user notifies the
eligible carrier that an error has been made. If theend user notifies the
carrier of an error, the Lifeline Service discount will be continued for
an additional 30 days to allow the end user adequate time to correct
records and obtain an affirmation of eligibility from TDHS. If the end
user has not obtained an affirmation of eligibility from TDHS by the
end of the 60-day period, Lifeline Service may be discontinued and
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the end user’s service and billing will continue at applicable tariffed
rates. [Waiver. The commission may grant a waiver of clause (i)
of this subparagraph if the eligible telecommunications carrier can
demonstrate that:]

[( I) it would incur substantial costsin complying
with this requirement;]

[( II) it offers toll l imitation to itsqualifying low-
income consumers without charge; and]

[( III) telephone subscribership among low-in-
come consumers in the eligible telecommunications carrier’s service
area is greater than or equal to the national subscribership rate for
low-income consumers with an income below the poverty level for a
family of four residing in the state.]

(iii) Disconnection of customers who have self-cer-
tified. Individuals not receiving benefits through TDHS programs, but
who have met Lifeline and Link Up income qualifications in subsec-
tion (b) of this section, may be required to verify their status with an
affidavit. Eligible telecommunications carriers may require such veri-
ficationannually and notify customersreceiving LifelineServiceby di-
rect mail that the accompanying affidavit must be submitted within 60
daysto continuetheLifeline Service. If the customer does not respond
within 60 days, the eligible telecommunications carrier must provide
the affidavit by direct mail with a notice advising that if it is not re-
turned within 30 days the Lifeline Service will cease and service will
continue at applicable tariffed rates. [Review by Federal Communica-
tions Commission (FCC).]

[( I) An eligible telecommunications carrier may
fileapetition for review of thecommission decision pursuant to clause
(ii) of thissubparagraph with theFCC within 30 daysof that decision.]

[( II) If thecommissionhasnot actedonapetition
to waive the requirement of clause (i) of this subparagraph within 30
daysof thedateof thefiling of thewaiver petition, theeligibletelecom-
munications carrier may file the petition with the FCC on the31st day
after the initial fi ling date.]

[( iv) Subsequent waiver requests. An eligible
telecommunications carrier may reapply for the waiver set forth in
clause (ii) of this subparagraph.]

(D) Service deposit prohibition.

[( i) Service deposit requirements. ]I f the qualifying
low-income consumer voluntarily elects toll blocking from the eligi-
ble telecommunications carrier, the [ An eligible telecommunications
]carrier may not collect a service deposit pursuant to §26.24 of this ti-
tle (relating to Credit Requirements and Deposits), in order to initiate
Lifeline Service[,if the qualifying low-income consumer voluntarily
elects toll blocking from the eligible telecommunications carrier].

[( ii) Waiver. If a waiver for providing toll blocking
hasbeen granted pursuant to subparagraph (B)(ii) of thisparagraph, an
eligible telecommunications carrier may charge a service deposit.]

(2) Lifeline support.

(A) (No change.)

(B) Recovery of support amounts.

(i) - (ii) (No change.)

(iii) Additional state reduction with federal match-
ing.

(I) An eligible telecommunications carrier shall
be entitled to recover support from the Texas Universal Service Fund

to recover the reduction amount required by subparagraph (A)(iii)(I) of
this paragraph. [An eligible telecommunications carrier that is also an
incumbent local exchangecompany (ILEC) asdefined by §26.5 of this
title (relating to Definitions) that offered, as of June 1, 1997, a tariffed
$3.50 Lifeline Service rate discount in addition to the $3.50 waiver of
thefederal SLC, must reducerates for servicesdetermined appropriate
by the commission by an amount equivalent to the amount of support
it is eligible to receive under this subclause. If such ILEC does not
reduce its toll and access rates pursuant to this subclause, it shall not
be eligible to receive support under this subclause.]

(II) (No change.)

(C) Application of support amounts.

(i) An eligible telecommunications carrier that is
also an incumbent local exchange company (ILEC) as defined by
§26.5 of this title (relating to Definitions) that offered, as of June 1,
1997, a tariffed $3.50 Lifeline Service rate discount in addition to
the $3.50 waiver of the federal SLC, must reduce rates for services
determined appropriate by the commission by an amount equivalent
to the amount of support it is eligible to receive under this subclause.
If such ILEC does not reduce its toll and access rates pursuant to
this subclause, it shall not be eligible to receive support under this
subclause.

(ii) [(i)] Eligible telecommunications carriers that
charge the federal SLC or equivalent federal charges shall apply
the $3.50 federal baseline Lifeline support to waive a qualified
low-income consumer’s federal SLC. The state-approved reductions
of $1.75 and $3.50 and the additional federally approved reduction
of $1.75 shall be applied to reduce the monthly intrastate end user
charges paid by the qualifying low-income consumers.

(iii) [(ii)] Eligible telecommunications carriers that
do not charge the federal SLC or equivalent federal charges shall ap-
ply the $3.50 federal baseline Lifeline support amount, plus the state-
approved reductions of $1.75 and $3.50 and the additional federally ap-
proved reduction of $1.75 to reduce their lowest tariffed residential rate
for the supported services and charge qualified low-income consumers
the resulting amount.

(iv) [(ii i)] The monthly discounted residential rate
for qualified low-income consumers may not be reduced below $2.50.

(d) Link Up Service Program. This is a program certified by
the FCC that provides aqualifying low-income consumer with the fol-
lowing assistance:

(1) Services.

(A) (No change.)

(B) A qualifying low-income consumer may receive a
deferred schedule for payment of the charges assessed for commenc-
ing service, for which the consumer does not pay interest. The interest
charges not assessed the consumer shall be for connection charges of up
to $200 that are deferred for a period not to exceed one year. Charges
assessed for commencing service include any charges that the carrier
customarily assesses to connect subscribers to the network. These
charges do not include any permissible security deposit requirements.
Deferred payment of these charges will not be subject to late fees or
additional service fees.

(2) Qualifying low-income consumer choice. A qualifying
low-income consumer is eligible for[may choose one or] both of the
services[programs] set forth in paragraphs (1)(A) and (B) of this sub-
section.
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(3) Limitation on receipt. An eligible telecommunications
carrier’s Link Up Service[program] shall allow a qualifying low-in-
come consumer to receive the benefit of Link UpServiceonsubsequent
occasions[the Link Up program for a second or subsequent time] only
for a principal place of residence with an address different from the res-
idence address at which the Link Up Service[assistance] was provided
previously.

(e) Obligations of the consumer[,TexasDepartment of Human
Services (TDHS),] and the eligible telecommunications carrier.

(1) Obligations of the consumer. Consumerswho meet the
low income requirement for qualification but do not receive benefits
under the programs listed in subsection (b) of this section may pro-
videtheir local eligible telecommunicationscarrier with an affidavit of
self-certification for Lifeline and/or Link Up Service benefits. Con-
sumers receiving benefits under the programs listed in subsection (b)
of this section and who have telephone service will be subject to the
automatic enrollment procedures of TDHS unless they provide their
local carrier with a request to be excluded from Lifeline and/or Link
Up Service. Consumersreceiving benefitsunder theprogramslisted in
subsection (b) of this section[Consumers may apply for Lifeline Ser-
viceand Link Up Service by completing and filing an application with
TDHS. Consumers who are eligible for Lifeline Service and Link Up
Service] and who do not have telephone service must[additionally] ini-
tiate a request for service from an[their serving] eligible telecommuni-
cations carrierproviding local service in their area.

[(2) Obligations of TDHS. TDHS shall review the con-
sumer’s application form and shall determine if the consumer meets
the eligibility criteria. TDHS shall provide each eligible telecommu-
nications carrier with an initial list of consumers eligible for Lifeline
Service and Link Up Service and shall provide an updated list to each
eligible telecommunications carrier on a semi-annual basis.]

(2) [(3)] Obligations of eligible telecommunications carri-
ers.

(A) Lifeline Service.

(i) The eligible telecommunications carrier shall
provide Lifeline Service to all eligible consumers identified by TDHS
within its service area in accordance with [i f the existing service of
those consumers meets the qualifications set forth in subsection (d)(1)
of] this section.

(I) The eligible telecommunications carrier shall
identify those consumers on the initial list(s) provided by TDHS [list
]to whom it is providing telephone service and shall begin reduced
billing for those qualifying low-income consumers in accordance with
thetimelinefiled with thecommission pursuant to subsection (i) of this
section[determine if the existing telephone service qualifies. Within
60 daysafter receipt of thelist, theeligible telecommunicationscarrier
shall begin reduced billing for thosequalifying low-incomeconsumers
subscribing to qualifying services ].

(II) If the eligible telecommunications carrier is
not providing telephone service to the eligible consumer, the eligible
telecommunications carrier shall advise the consumer by direct mail,
in accordance with the timeline filed with the commission pursuant to
subsection (i) of this section, of their eligibility and of the steps nec-
essary for the consumer to enroll in Lifeline Service. The eligible
telecommunications carrier shall advise the eligible consumer by di-
rect mail that personschoosing not to takethe necessary stepsto enroll
will not receive Lifeline Service.

(III) The eligible consumer shall not be charged
for changes in telephone service arrangements that are made in order
to qualify for Lifeline Service, or for service order charges associated

with transferring the account into Lifeline Service. If the eligible con-
sumer changesthe telephone service or initiates new service, theeligi-
ble telecommunications carrier shall begin reduced billing at the time
the change of service becomes effective or at the time new service is
established.

[( ii) If the existing telephone service does not qual-
ify, the eligible telecommunications carrier shall advise the eligible
consumer by direct mail of changes necessary to satisfy Lifeline cri-
teria. The eligible telecommunications carrier shall advise the eligible
consumer by direct mail that persons choosing not to make necessary
changes to their telephone service arrangements will not receive Life-
line Service and that the eligible consumer shall not be charged for
changes in telephone service arrangements that are made in order to
qualify for LifelineService, or for serviceorder chargesassociated with
transferring the account into Lifeline Service. If the eligible consumer
changes the telephone service to qualifying services or initiates new
qualifying service, the eligible telecommunications carrier shall begin
reduced billing at the time the change of service becomes effective or
at the time new service is established.]

(ii) [(iii)] Upon receipt of the monthly update pro-
vided by TDHS under subsection (e)(2) of this section, the eligible
telecommunications carrier shall begin reduced billing for those quali-
fying low-income consumerssubscribing to serviceswithin 30 daysof
receipt of themonthly update.[Theeligibletelecommunicationscarrier
shall notify TDHS on a semi-annual basis of changes in the status of
its Lifeline Service consumers.]

(iii) The eligible telecommunications carrier shall
provide an affidavit of self-certification to all customers who may
meet the low income criteria of subsection (b) of this section but do
not receive benefits from TDHS and shall provide such affidavit by
direct mail at the customer’s request. Upon receipt of the customer’s
signed affidavit the eligible telecommunications carrier shall initiate
Lifeline and/or Link Up Service within 30 days. The eligible telecom-
munications carrier may require annual verification pursuant to the
procedure in subsection (c)(1)(C)(iii) of this section.

(B) Link Up Service. The eligible telecommunications
carrier shall provide Link Up Service to all qualifying low-income con-
sumers as described in this section[identified by TDHS within its ser-
vice area, who have initiated a request for service pursuant to sub-
section (e)(1) of this section]. Upon receipt of the self-certification
affidavit, or the TDHS initial automatic enrollment list, the eligible
telecommunications carrier will initiate contact, by direct mail or tele-
phone, with the qualifying consumer to determine any necessary infor-
mation required to accomplish a request for new service. If the con-
sumer does not respond to the eligible telecommunications carrier’s
initial contact within 30 days the eligible telecommunications carrier
shall send a direct mail notice to the consumer advising that the op-
portunity for Link Up Service shall continue but the consumer will be
required to contact the eligible telecommunications provider to initiate
an order for new service.

[(C) Qualifying low-income consumer certification.
An eligible telecommunications carrier shall obtain from the qualify-
ing low-income consumer that consumer’s signature on a document
certifying under penalty of perjury that the consumer receivesbenefits
from one of the following: Medicaid, food stamps, Supplemental
Security Income, federal public housing assistance, or Low-Income
Energy Assistance Program, and shall identify the program(s) from
which that consumer receives benefits. On the same document, a
qualifying low-incomeconsumer must also agree to notify the eligible
telecommunications carrier if that consumer ceases to participate in
the program(s) identified.]
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(f) Memorandum of Understanding. Pursuant to a Memoran-
dum of Understanding (MOU) between the commission and TDHSto
facilitateautomatic enrollment of eligibleconsumersin Lifelineand/or
Link Up Services, the commission and TDHS will undertake the fol-
lowing obligations.

(1) Commitments of the commission.

(A) The commission will provide TDHS with a listing
of eligible telecommunications carriers in the state. The listing will
include the carriers’ mailing addresses, a list of the counties served by
each carrier, and a carrier contact for Lifeline and Link Up Services.

(B) On a monthly basis, the commission will provide
electronic updatesto thelisting set out in subparagraph (A) of thispara-
graph, including changes, additions or deletions to the listing.

(C) The commission will work with TDHS to develop
informational material on Lifeline and Link Up Services for distribu-
tion to eligible consumers through TDHS’ field offices.

(D) The commission will provide TDHS with other in-
formation available to the commission that will assist TDHS in imple-
menting an automatic enrollment system for eligible consumers.

(2) Commitments of TDHS.

(A) TDHS will identify all active recipients of the ben-
efits in subsection (b) of thissection who arethereforeeligiblefor Life-
line and Link Up Service.

(B) By January 2, 2000, provided that TDHS has re-
ceived a signed confidentiality agreement pursuant to subsection (l) of
this section, TDHSwill provide each eligible telecommunicationscar-
rier with an initial list of eligible consumers for automatic enrollment
in Lifeline Service and Link Up Service in an electronic format.

(C) The initial list set out in subparagraph (B) of this
paragraph will l ist those eligible consumers with telephone numbers
first, followed by all other eligible consumers sorted by zip code. For
each eligible consumer, the list shall include the name, address, county
and telephone number, if available. TDHSand an eligible telecommu-
nications carrier may agree on another format to the initial list.

(D) TDHS will provide electronic updates to the initial
list, in the same format, to each eligible telecommunications carrier
on a monthly basis. The monthly updates will include new eligible
consumers and consumers who are no longer eligible.

(E) TDHS will work with the commission to develop
informational material on Lifeline and Link Up Services for distribu-
tion to eligible consumers through TDHS’ field offices.

(g) [(f)] Tariff requirement. Each carrier seeking designation
as an eligible telecommunications carrier shall file a tariff to imple-
ment Lifeline Service and Link Up Service, or revise its existing tariff
for compliance with this section and with applicable law, prior to fil-
ing its application for designation as an eligible telecommunications
carrier. Within 60 days of the effective date of this section all carriers
currently offering Lifelineand Link Up Serviceshall filearevisedtariff
in compliancewith thissection. No other revision, addition, or deletion
unrelated to Lifeline Service and Link Up Service shall be contained
in the tariff application.

(h) Review of affidavitsof self-certification, lettersandnotices
provided by eligible telecommunications carriers. Within 30 days of
the effective date of this section, eligible telecommunications carriers
must providedraftsof thestandardaffidavit of self- certification for low
income consumers and any proposed letters, notices or informational
material, including text of its directory notice, to be used pursuant to
this section for commission review and approval prior to use.

(i) Implementation timeline. Within 30 days of the effective
date of this section, all eligible telecommunications carriers must file
with the commission, a proposed timeline for the implementation of
subsection (e)(2)(A) of this section. The proposed timeline shall not
extend beyond 180 days after the effective date of this section.

(j) [(g)] Reporting requirements.

(1) Within 180 days after the effective date of this section,
all eligible telecommunications carriers must file with the commission
a report detailing all of their efforts to contact eligible consumers, in-
cluding, but not limited to, the number of direct mail pieces sent pur-
suant to subsection (e)(2)(A)(i)(II) of this section and the number of
corresponding responses.

(2) [(1)] Texas Universal Service Fund (TUSF). An eligi-
ble telecommunications carrier providing Lifeline Service pursuant to
this section shall report information as required by the commission or
the TUSF administrator, including but not limited to the following in-
formation.

(A) Initial reporting requirements. An eligible telecom-
munications carrier shall provide the commission and the TUSF admin-
istrator with information demonstrating that its Lifeline plan meets the
requirements of this section.

(B) Monthly reporting requirements. An eligible
telecommunications carrier shall report monthly to the TUSF ad-
ministrator the total number of qualified low-income consumers to
whom Lifeline Service was provided for the month by the eligible
telecommunications carrier.

(C) Other reporting requirements. An eligible telecom-
munications carrier shall report any other information required by the
commission or the TUSF administrator,includingany information nec-
essary to assess contributions to and disbursements from the TUSF.

(3) [(2)] Federal Lifeline Service Program. An eligible
telecommunications carrier shall file the following information with
the administrator of the Federal Lifeline Program:

(A) information demonstrating that the eligible
telecommunications carrier’s Lifeline plan meets the criteria set forth
in 47 Code of Federal Regulations Subpart E (relating to Universal
Service Support for Low-Income Consumers);

(B) the number of qualifying low-income consumers
served by the eligible telecommunications carrier;

(C) the amount of state assistance; and

(D) other information required by the administrator of
the Federal Lifeline Program.

(k) Notice of Lifeline and Link Up Services. An eligible
telecommunications provider shall provide notice of Lifeline and Link
Up Services in any directory it distributes to its customers and shall
provide an annual bill message advising customers of the availability
of Lifeline and Link Up Services.

(l) Confidentiality agreements. Eligible telecommunications
carriers must execute a confidentiality agreement with TDHS prior to
receiving the eligible consumer list pursuant to subsection (f)(2)(B) of
this section. The agreement will specify that client information is re-
leased by TDHSto thecarrier for thesolepurposeof providing Lifeline
and/or Link Up Service to eligible consumers and that the information
cannot be released by the carrier or used by the carrier for any other
purpose.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 16,

2000.

TRD-200005770
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 936-7308

♦ ♦ ♦
PART 6. TEXAS MOTOR VEHICLE
BOARD

CHAPTER 111. GENERAL DISTINGUISHING
NUMBERS
16 TAC §111.8

The Texas Motor Vehicle Board proposes to amend §111.8 by
adding advisory language to Appendices A-2 and D-2 that will
make it clear to printers of license tags that they must enter into
a licensing agreement with Texas Department of Transportation
(TxDOT) to print temporary tags for dealers and converters. This
language is already on the instructions for buyer’s tags and these
amendments will make the instructions uniform for all tags autho-
rized by this subsection. In addition, language notifying printers
of the requirement for using copyrighted TxDOT logos is pro-
posed to be added to Appendices A-2, B-2, B-4, C-2, and D-2.

Brett Bray, Director, Motor Vehicle Division, has determined that
for the first five-year period the sections are in effect there will be
no fiscal implications for state or local government as a result of
enforcing or administering the sections.

Mr. Bray has also determined that for each of the first five years
the amendments are in effect, the anticipated public benefit will
be a clearer understanding of the requirements for a printer wish-
ing to print temporary tags. There is no anticipated economic
cost to persons who are required to comply with the amendments
as proposed.

Comments on the proposed amendments may be submitted
to Brett Bray, Director, Motor Vehicle Division, P.O. Box 2293,
Austin, Texas 78768. Please submit fifteen copies. The Texas
Motor Vehicle Board will consider the adoption of the proposed
amendments at its meeting on November 16, 2000. The
deadline for comments is October 26, 2000.

The amendments are proposed under the Texas Motor Vehicle
Commission Code, §3.06, which provides the Board with author-
ity to amend rules as necessary and convenient to effectuate the
provisions of this act.

Texas Motor Vehicle Commission Code Section 4.01 and
Transportation Code Sections 503.062, 503.0625, 503.063, and
503.067 - 503.069 are affected by the proposed amendments.

§111.8. Temporary Cardboard Tags.

(a) Motor vehicle, travel trailer, trailer/semitrailer, and con-
verter tags shall be printed on not less than six-ply cardboard with
bolt holes to be horizontally punched on 7-inch centers and vertically

punched on 4 1/2-inch centers and the numerals in the expiration date
shall not be less than two inches high. Motorcycle tags shall be printed
on not less than six-ply cardboard with bolt holes to be horizontally
punched on 5 3/4-inch centers and vertically punched on 2 3/4-inch
centers and the numerals in the expiration date shall not be less than
one inch high. Homemade cardboard tags or cardboard tags which have
buyer’s tag information printed on one side and dealer’s tag informa-
tion printed on the other side are not acceptable.

(b) The following appendices indicate the design and the in-
structions for printing and use of each of the respective temporary tags:

(1) Appendix A-1 - Dealer (design); Appendix A-2 -
Dealer (instructions);
Figure 1: 16 TAC §111.8(b)(1) (No Change)
Figure 2: 16 TAC §111.8(b)(1)

(2) Appendix B-1 - Buyer - Initial (design); Appendix B-2
- Buyer - Initial (instructions);
Figure 1: 16 TAC §111.8(b)(2) (No Change)
Figure 2: 16 TAC §111.8(b)(2)

(3) Appendix B-3 - Buyer - Supplemental (design); Appen-
dix B-4 - Buyer -Supplemental (instructions);
Figure 1: 16 TAC §111.8(b)(3) (No Change)
Figure 2: 16 TAC §111.8(b)(3)

(4) Appendix C-1 - Charitable (design); Appendix C-2 -
Charitable (instructions);
Figure 1: 16 TAC §111.8(b)(4) (No Change)
Figure 2: 16 TAC §111.8(b)(4)

(5) Appendix D-1 - Converter (design); Appendix D-2 -
Converter (instructions).
Figure 1: 16 TAC §111.8(b)(5) (No Change)
Figure 2: 16 TAC §111.8(b)(5).

(c) The director may designate the number, size, color, and
placement of logos to be printed on temporary plates and may enter
into licensing agreements with printers for their use.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 17,

2000.

TRD-200005836
Brett Bray
Director, Motor Vehicle Board
Texas Motor Vehicle Board
Proposed date of adoption: November 16, 2000
For further information, please call: (512) 416-4899

♦ ♦ ♦
PART 8. TEXAS RACING
COMMISSION

CHAPTER 313. OFFICIALS AND RULES OF
HORSE RACING
SUBCHAPTER A. OFFICIALS
DIVISION 1. GENERAL PROVISIONS
16 TAC §§313.1, 313.2, 313.4, 313.5
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The Texas Racing Commission proposes amendments to
§§313.1, 313.2, 313.4 and 313.5. The amendments are pro-
posed as part of a rule review conducted pursuant to Chapter
1275, Acts of the 75th Legislature, 1997, §55 and the General
Appropriations Act, Article IX, Acts of the 76th Legislature,
1999, §9-10.13. The amendments conform the number and
types of horse racing officials to current industry practice. The
amendments also clarify the responsibilities between the Com-
mission and the Executive Secretary and conform terminology
to current Commission rule style and industry usage.

Paula C. Flowerday, Executive Secretary for the Texas Racing
Commission, has determined that for the first five-year period
the amendments are in effect there are no fiscal implications for
state or local government as a result of enforcing the proposals.

Ms. Flowerday has also determined that for each of the first five
years the amendments are in effect the public benefit anticipated
as a result of enforcing the proposal will be that the Commis-
sion’s rules will be consistent with current industry practice and
will be internally consistent. There will be no fiscal implications
for small or micro-businesses. There is no anticipated economic
cost to an individual required to comply with the amendments
as proposed. The proposal has no effect on the state’s agri-
cultural, horse breeding, horse training, greyhound breeding, or
greyhound training industries.

Comments on the proposal may be submitted on or before Oc-
tober 2, 2000, to Paula C. Flowerday, Executive Secretary for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.

The amendments are proposed under the Texas Civil Statutes,
Article 179e, §2.21, which authorizes the Commission to adopt
rules clearly separating the policymaking responsibilities of the
Commission and the management responsibilities of the Execu-
tive Secretary; §3.02, which authorizes the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; §3.07, which authorizes the Commission
to adopt rules specifying the authority and duties of each racing
official; and §6.06, which authorizes the Commission to adopt
rules on all matters relating to the operation of pari-mutuel race-
tracks.

The proposed amendments implement Texas Civil Statutes, Ar-
ticle 179e.

§313.1 Racetrack Officials.

(a) Except as otherwise provided by this section, the following
officials must be present at each horse race conducted in this state:

(1)-(4) (No change.)

[(5) at least one patrol judge;]

(5) [(6)] a paddock judge;

(6) [(7)] a clerk of scales;

(7) [(8)] an official timer;

(8) [(9)] a horseshoe inspector;

(9) [(10)] a director of racing;

(10) [(11)] a racing secretary and handicapper;

(11) [(12)] an assistant racing secretary;

(12) a stakes coordinator;

(13)-(17) (No change.)

(18) at least one morning clocker; [and]

(19) a horsemen’s bookkeeper;and

(20) two outriders.

(b) An association may also appoint oneor morepatrol judges
asofficials. [A patrol judgeisnot required for aracemeeting at aClass
2 or Class 3 racetrack.]

§313.2. Duties.
(a) An official shall diligently perform all duties prescribed by

the Commission [commission] for the official.

(b) An official shall promptly report to the stewards or the ex-
ecutivesecretary [commission] any observed violation of the Act or the
Rules [a rule of the commission].

§313.4. Approval of Officials.
(a) (No change.)

(b) Not later than the 30th day before the first day of a race
meeting, an association shall submit to the executive secretary [adocu-
ment containing] the name of each individual appointed to serve as an
official at the race meeting. The executive secretary may require the
association to submit a brief job description for each of the officials
[for approval by the commission].

(c) The executive secretary may rescind the approval of an of-
ficial if the executive secretary determines that:

(1) the official has violated the Act or the Rules [a rule of
the commission];

(2)-(3) (No change.)

§313.5. Complaints against Officials.
(a) A complaint against an official other than a steward must

be made in writing to the stewards or to the executive secretary. The
stewards shall file a written report with the executive secretary [com-
mission] regarding each complaint received under this subsection, the
stewards’ action on the complaint, and any recommendation for Com-
mission [commission] action on the complaint.

(b) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 16,

2000.

TRD-200005808
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 833-6699

♦ ♦ ♦
DIVISION 2. DUTIES OF STEWARDS
16 TAC §§313.21 - 313.25

The Texas Racing Commission proposes amendments to
§§313.21, 313.22, 313.23, 313.24, and 313.25. The amend-
ments are proposed as part of a rule review conducted pursuant
to Chapter 1275, Acts of the 75th Legislature, 1997, §55 and
the General Appropriations Act, Article IX, Acts of the 76th
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Legislature, 1999, §9-10.13. The amendments clarify the
responsibilities of the stewards to conform to current industry
practice. The amendments also clarify the responsibilities
between the Commission and the Executive Secretary and
conform terminology to current Commission rule style and
industry usage.

Paula C. Flowerday, Executive Secretary for the Texas Racing
Commission, has determined that for the first five-year period
the amendments are in effect there will be no fiscal implications
for state or local government.

Ms. Flowerday has also determined that for each of the first five
years the amendments are in effect the public benefit anticipated
as a result of enforcing the proposal will be that the Commis-
sion’s rules will be consistent with current industry practice and
will be internally consistent. There will be no fiscal implications
for small or micro-businesses. There is no anticipated economic
cost to an individual required to comply with the amendments
as proposed. The proposal has no effect on the state’s agri-
cultural, horse breeding, horse training, greyhound breeding, or
greyhound training industries.

Comments on the proposal may be submitted on or before Oc-
tober 2, 2000, to Paula C. Flowerday, Executive Secretary for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.

The amendments are proposed under the Texas Civil Statutes,
Article 179e, §2.21, which authorizes the Commission to adopt
rules clearly separating the policymaking responsibilities of the
Commission and the management responsibilities of the Execu-
tive Secretary; §3.02, which authorizes the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; §3.07, which authorizes the Commission
to adopt rules specifying the authority and duties of each racing
official; and §6.06, which authorizes the Commission to adopt
rules on all matters relating to the operation of pari-mutuel race-
tracks.

The proposed amendments implement Texas Civil Statutes, Ar-
ticle 179e.

§313.21. Eligibility for Appointment.
(a) Except as otherwise provided by this section, to be ap-

pointed to serve as a steward, an individual must:

(1) (No change.)

(2) satisfactorily pass an optical examination conducted an-
nually [not more than 90 days before the appointment], indicating at
least 20/20 vision, corrected, and the ability to distinguish colors;

(3) (No change.)

(4) satisfactorily pass a written examination prescribed by
the executive secretary [commission]; and

[(5) participate in an oral interview conducted by theexec-
utive secretary or a designee of the executive secretary; and]

(5) [(6)] demonstrate to the executivesecretary’ s[commis-
sion’s] satisfaction that the individual’s income from sources other than
as a steward is unrelated to patronage of or employment by a licensee
of the Commission [commission].

(b) To be appointed to serve as a steward, an individual must:

(1) have served as an official at a race meeting recognized
by the Commission [commission] or another racing jurisdiction; or

(2) (No change.)

(c) The executive secretary [or adesigneeof theexecutivesec-
retary] shall administer the written examination for stewards. A passing
grade for the written examination is 85%.

§313.22. General Duties.
(a) In addition to the duties described in Chapter 307 of this

title (relating to Practice and Procedure), the stewards have the gen-
eral authority and supervision over the conduct of each [licensed] race
[meeting] and [over] all licensees at a racetrack during a race meeting.
If [In the event] a question arises during a race meeting regarding the
operations of a racetrack or the conduct of racing that is not covered
by the Act or the Rules [a rule of the commission], the stewards shall
resolve the question [questions] in conformity with justice and the best
interest of racing.

(b) The stewards are authorized [have the power] to:

(1) interpret and enforce the Act and the Rules [rulesof the
commission] and to determine all questions, disputes, complaints, or
objections relating to racing matters in accordance with the applicable
laws;

(2) (No change.)

(3) review applications for individual licenses submitted at
the racetrack, hold hearings on applications for individual licenses, and
deny temporary or permanent licenses for grounds authorized by the
Act or the Rules [commission rule];

(4)-(5) (No change.)

(6) require a jockey, trainer, or other licensee to review a
video replay [view a film] of a race in which the person participated;

(7) examineor order the examination of a horse or the own-
ership papers, certificates, or other documents pertaining to a horse’s
identification;

(8) determine whether a disqualification is warranted if [in
the event of] a foul or a riding infraction occurs; and

(9) perform any other duty necessary on behalf of the Com-
mission [commission] to ensure a race meeting is conducted in accor-
dance with the Act and the Rules [rules of the commission].

(c) The stewards may, at any time, order an endoscopic exam-
ination of a horse to determine the presence of foreign material in the
nasal passages that obstructs or could obstruct the flow of air into the
horse’s lungs. An examination ordered under this subsection must be:

(1) performed by a veterinarian licensed by the Commis-
sion [commission] at the horse owner’s expense; and

(2) (No change.)

§313.23. Supervision of Entries.
At least one steward shall be present on association grounds during the
taking of entries until the overnight is completed. The stewards shall
oversee the taking of entries and supervise all scratches and declara-
tions. To ensure the integrity of a race and the participants in a race,
the [The] stewards may:

(1)-(2) (No change.)

(3) refuse to permit a scratch [or a declaration]; or

(4) (No change.)

§313.24. Records and Reports.
(a) The stewards shall prepare a report of all actions taken and

observations made during each day’s race program. The report must
contain the name of the racetrack, the date, the weather and track condi-
tions, claims, inquiries, and objections, and any unusual circumstances
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or conditions. The report must be signed by each steward and be filed
with the executive secretary at the end of each race week [commission
not later than 72 hours after the end of the race day].

(b) The stewards shall maintain a detailed log of the stew-
ards’ official activities. The log must describe all questions, disputes,
protests, complaints, or objections brought to the attention of the stew-
ards and all interviews, investigations, and rulings made by the stew-
ards. The log must be available at all times for inspection by the exec-
utive secretary [commission or a representative of the commission].

(c) Not later than seven days after the last day of a race meet-
ing, the stewards shall submit to the executive secretary [commission]
a written report regarding the race meeting. The report must contain:

(1) (No change.)

(2) any recommendations for improvement by the associa-
tion or action by the Commission [commission] and any recommenda-
tions for changes to the Rules [rules of racing].

§313.25. Steward’s List.

(a) The stewards shall maintain a steward’s list of the horses
that are ineligible to start in a race because of:

(1) poor or inconsistent performance;or

(2) behavior on the racetrack that endangers the health or
safety of other participants in racing.

(b) To be removed from the steward’s list a horse must, during
a workout or schooling race, perform in a manner satisfactory to show
the stewards that the horse:

(1) [i t] will no longer pose a threat to other participants;
and

(2) [i t] will be competitive in a race in which it participates.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 16,

2000.

TRD-200005807
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 833-6699

♦ ♦ ♦
DIVISION 3. DUTIES OF OTHER OFFICIALS
16 TAC §§313.41 - 313.52, 313.57, 313.60, 313.61

The Texas Racing Commission proposes amendments to
§§313.41-313.52, 313.57, 313.60, and 313.61. The amend-
ments are proposed as part of a rule review conducted pursuant
to Chapter 1275, Acts of the 75th Legislature, 1997, §55 and
the General Appropriations Act, Article IX, Acts of the 76th
Legislature, 1999, §9-10.13. The amendments clarify the
responsibilities of racing officials to conform to current industry
practice. The amendments also clarify the responsibilities
between the Commission and the Executive Secretary and
conform terminology to current Commission rule style and
industry usage.

Paula C. Flowerday, Executive Secretary for the Texas Racing
Commission, has determined that for the first five-year period the
amendments are in effect there will be no fiscal implications for
state or local government as a result of enforcing the proposal.

Ms. Flowerday has also determined that for each of the first five
years the amendments are in effect the public benefit anticipated
as a result of enforcing the proposal will be that the Commis-
sion’s rules will be consistent with current industry practice and
will be internally consistent. There will be no fiscal implications
for small businesses or micro-businesses. There is no antic-
ipated economic cost to an individual required to comply with
the amendments as proposed. The proposal will have no effect
on the state’s agricultural, horse breeding, horse training, grey-
hound breeding, or greyhound training industries.

Comments on the proposal may be submitted on or before Oc-
tober 2, 2000, to Paula C. Flowerday, Executive Secretary for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.

The amendments are proposed under the Texas Civil Statutes,
Article 179e, §2.21, which authorizes the Commission to adopt
rules clearly separating the policymaking responsibilities of the
Commission and the management responsibilities of the Execu-
tive Secretary; §3.02, which authorizes the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; §3.07, which authorizes the Commission
to adopt rules specifying the authority and duties of each racing
official; and §6.06, which authorizes the Commission to adopt
rules on all matters relating to the operation of pari-mutuel race-
tracks.

The proposed amendments implement Texas Civil Statutes, Ar-
ticle 179e.

§313.41. Racing Secretary.
(a) The racing secretary shall supervise the operations of the

racing office and its employees. The racing secretary shall:

(1)-(7) (No change.)

(8) allocate stalls in accordance with the Act and the Rules
[rules of the commission]; and

(9) perform all other duties imposed on the racing secretary
by the Rules [these rules] or the association.

(b)-(c) (No change.)

§313.42. [Duties of] Morning Clocker.
(a) The morning clocker shall identify each horse that comes

on the racetrack to work and shall record the accurate time of the
horse’s work. Each day, the morning clocker shall prepare a list of
works that describes, for that morning’s works, the name of the horse,
the distance of the work, and the time of the work. The morning
clocker shall ensure the accuracy of the list of works and any other
documentation regarding a work performed at that track.

(b) (No change.)

§313.43. [Duties of] Official Timer.
(a) At the end of a race, the official timer shall post the official

time on the tote [infield totalisator] board on instruction by the stew-
ards.

(b) The [At a racetrack equipped with an appropriate infield
totalisator board, the] official timer shall post the quarter times (splits)
for thoroughbred races in fractions on the tote[infield totalisator] board
as the race is being run. For quarter horse races, the timer shall post the
official times in hundredths of a second.
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(c) (No change.)

§313.44. [Duties of the] Paddock Judge.

(a)-(e) (No change.)

§313.45. [Duties of the] Clerk of Scales.

(a) The clerk of scales shall report to the stewards any jockeys
who are late to weigh for the day’s races and any jockeys who are
having difficulty [severe problems] maintaining their riding weight.

(b)-(f) (No change.)

§313.46. [Duties of] Placing Judges.

(a)-(b) (No change.)

§313.47. [Duties of the] Patrol Judges.

The patrol judges,if used, shall view the running of each race from
the appropriate patrol tower and report to the stewards each incident
occurring during the race.

§313.48. [Duties of] Commission Veterinarians.

The commission veterinarians shall supervise all veterinary practices
on association grounds, advise the executive secretary [commission]
and the stewards on all veterinary matters, and perform all other du-
ties required by the executive secretary or the Rules [commission or
theserules]. [When appointing thecommission veterinariansfor arace
meeting, the commission shall designate one of the veterinariansto be
ultimately responsible for the proper performance of the duties of the
commission veterinarians.]

§313.49. Starter.

(a) The starter shall issue orders and take measures necessary
to ensure [insure] a fair start.

(b)-(e) (No change.)

§313.50. [Duties of the] Horse Identifier.

(a) The horse identifier shall identify each horse while it is in
the pre-race holding area or paddock. The horse identifier shall im-
mediately report to the stewards and paddock judge a horse that is not
properly identified or that has any irregularities from the official iden-
tification record [of the commission].

(b) The horse identifier shall inspect, identify, and prepare
identification records on all horses that race at a race meeting [and
have not been previously identified in Texas].

(c)-(d) (No change.)

§313.51. [Duties of the] Horseshoe Inspector.

(a) The horseshoe inspector shall inspect the horseshoes of
each horse in [before it departs for] the paddock. The inspector shall
immediately report to the stewards and paddock judge a horse that is
improperly shod.

(b) The horseshoe inspector shall maintain a record of unusual
types of racing plates worn by each horse scheduled to race. [At the
end of each race day, the horseshoe inspector shall deliver a copy of
the record to the stewards.] With the approval of the stewards, the
horseshoe inspector may order adjustments or corrections to the racing
plates of a horse.

§313.52. [Duties of] Jockey Room Custodian.

(a) In theabsenceof theclerk of scales, the[The] jockey room
custodian shall supervise the conduct of the jockeys and their attendants
while they are in the jockey room.

(b) The jockey room custodian shall:

(1)-(2) (No change.)

(3) keep a daily video review [f ilm] list as dictated by the
stewards and have it displayed in plain view for all jockeys;

(4)-(6) (No change.)

§313.57. Announcer.

The announcer shall promptly make all announcements to the patrons
that are required by the Rules [rules of the commission], including an-
nouncements regarding scratches, jockey changes, jockey overweights
[overweight], and other information pertinent to the running of the race.
The announcer shall make all announcements from the stewards regard-
ing objections and inquiries concerning [regarding] a race.

§313.60. Test Barn Technicians.

The test barn technicians shall perform any duty required by the test
barn supervisor [commission veterinarian] and shall assist in the col-
lection of urine specimens for testing and in the maintenance of the test
barn facilities.

§313.61. Horsemen’s Bookkeeper.

(a) Designation of horsemen’s bookkeeper.

(1)-(2) (No change.)

(3) A designation as horsemen’s bookkeeper does not con-
stitute a license, but the executive secretary [commission] may require
any individual involved with a designated entity to receive a license.

(4) (No change.)

(b) Revocation of designation.

(1) (No change.)

(2) The executive secretary may revoke a designation as
the horsemen’s bookkeeper if the executive secretary determines the
designated entity has:

(A) failed to comply with the Act, [commission rules],
or the plan of operation, in a manner that indicates malfeasance as op-
posed to mere mistake;

(B) (No change.)

(C) misappropriated or mishandled funds in its posses-
sion or control; [or]

(D) failed to correct within a reasonable time any defi-
ciency in operations identified by the executive secretary in writing;or

(E) had its authority to act as a horsemen’s bookkeeper
revoked in another jurisdiction.

(3)-(4) (No change.)

(c) Operations of horsemen’s bookkeeper.

(1) Each owner engaged in racing must open and maintain
an account with the horsemen’s bookkeeper. The horsemen’s book-
keeper may permit other individuals to open and maintain an account
with the horsemen’s bookkeeper, subject to the approval of the execu-
tive secretary [commission]. The aggregate of all such accounts is the
horsemen’s account.

(2) The horsemen’s bookkeeper shall keep accurate records
of the horsemen’s account and the constituent accounts. The horse-
men’s bookkeeper shall:

(A)-(C) (No change.)

(D) perform all other duties and functions as may be
required by the Act or the Rules [commission’s rules].
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(d) Audit. The executive secretary [commission] may at any
time inspect, review or audit the records and performance of the horse-
men’s bookkeeper.

[(e) Temporary provision. Until September 1, 1998, the com-
mission may approvecontractssubmitted by an association for thepro-
vision of horsemen’s bookkeeper services.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 16,

2000.

TRD-200005806
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 833-6699

♦ ♦ ♦
SUBCHAPTER B. ENTRIES, SCRATCHES,
AND ALLOWANCES
DIVISION 1. ENTRIES
16 TAC §§313.101 - 313.104, 313.106 - 313.108, 313.110

The Texas Racing Commission proposes amendments to
§§313.101-313.104, 313.106-313.108, and 313.110. The
amendments are proposed as part of a rule review conducted
pursuant to Chapter 1275, Acts of the 75th Legislature, 1997,
§55 and the General Appropriations Act, Article IX, Acts of the
76th Legislature, 1999, §9-10.13. The amendments clarify the
eligibility requirements for entering horses in pari-mutuel races,
changes the workout requirements for eligibility to race, change
the minimum age requirement for a two- year old horse to race,
and require a horse registered by two breed registries to declare
and race as only one breed during each race meeting. The
amendments also clarify the responsibilities between the Com-
mission and the Executive Secretary and conform terminology
to current Commission rule style and industry usage.

Paula C. Flowerday, Executive Secretary for the Texas Racing
Commission, has determined that for the first five-year period the
amendments are in effect there will be no fiscal implications for
state or local government as a result of enforcing the proposal.

Ms. Flowerday has also determined that for each of the first five
years the amendments are in effect the public benefit anticipated
as a result of enforcing the proposal will be that pari-mutuel rac-
ing will be safer and more humane for race horses, that the pa-
trons will receive more consistent and accurate information with
which to wager, and the Commission’s rules will be consistent
with current industry practice and will be internally consistent.

There may be fiscal implications for small businesses or micro-
businesses and anticipated economic cost to an individual re-
quired to comply with the amendment to §313.103(i) as pro-
posed. The owner of a two-year old horse foaled after March
1 will not be permitted to race that horse until the horse is 24
months old and the horse will not be able to earn purse money
during that period. Further, a racetrack may have difficulty ob-
taining a sufficient number of horses old enough to participate in

futurity races scheduled early in the year. The Commission be-
lieves that although in the first few years after the proposal takes
effect some horses will be prevented from racing in early futu-
rity races, the industry will adjust and the number of available
two-year olds for these races will eventually increase. The Com-
mission believes the potential for harm to horses younger than 24
months forced to race early outweighs the transitory economic
costs to the industry.

There may be anticipated economic cost to an individual required
to comply with the amendment to §313.103(j) as proposed. The
owner of a horse that is registered with two breed registries will
be required to declare the breed as which the horse will race in
each race meeting. As a result, the horse will not be permitted
to compete in races for the breed not selected. The Commission
believes the number of duly registered horses is small and there-
fore, the total number of individuals affected is relatively few. The
Commission believes further that the anticipated cost to these
few individuals is outweighed by the assurance that the wager-
ing public has more accurate information with which to wager.

The proposal will have no effect on the state’s agricultural,
greyhound breeding, or greyhound training industries. The
proposed amendment to §313.103(i) and (j) will have an effect
on the state’s horse breeding and horse training industries. The
change in the minimum age will necessitate the horse breeding
industry to strive to have mares in foal earlier in the season
consequently to produce foals earlier in the season. As stated
earlier, two-year olds foaled late in the season will not be able
to participate in early futurity races, requiring adjustments in the
training schedule for those horses. Similarly, the restriction on
racing for duly registered horses may discourage the breeding
of horses that are eligible for dual registration and may require
adjustments in the training schedules for the affected horses.

Comments on the proposal may be submitted on or before Oc-
tober 2, 2000, to Paula C. Flowerday, Executive Secretary for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.

The amendments are proposed under the Texas Civil Statutes,
Article 179e, §2.21, which authorizes the Commission to adopt
rules clearly separating the policymaking responsibilities of the
Commission and the management responsibilities of the Execu-
tive Secretary; §3.02, which authorizes the Commission to adopt
rules for conducting racing with wagering and for administer-
ing the Texas Racing Act; §6.06, which authorizes the Com-
mission to adopt rules on all matters relating to the operation
of pari-mutuel racetracks; §9.01, which authorizes the Commis-
sion to approve rules promulgated by the official horse breed reg-
istries; and §11.01, which authorizes the Commission to adopt
rules regulating the conduct of pari-mutuel wagering.

The proposed amendments implement Texas Civil Statutes, Ar-
ticle 179e.

§313.101. Entry Procedure.
(a)-(b) (No change.)

(c) An entry may be made by telephone or facsimile [tele-
graph], but must be confirmed in writing not later than three hours be-
fore post time for the first race on the day the entry is to run.

(d)-(e) (No change.)

§313.102. Intent and Authority.
(a) An individual may not enter or attempt to enter a horse for

a race unless:
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(1) the individual is authorized under the Rules [rules of
the commission] to make the entry;and

(2) [unless] the entry is bona fide, made with the intent that
the horse compete in the race in which it is entered.

(b) (No change.)

§313.103. Eligibility Requirements.

(a) To be entered in a race, a horse must:

(1) (No change.)

(2) be eligible to enter the race under the conditions of the
race; and

[(3) be present on association grounds not later than the
time prescribed by the commission veterinarian; and]

(3) [(4)] i f the horse is to start for the first time:

(A) [havetwo published workoutsand] be approved by
a licensed starter for proficiency in the starting gate within 90 days of
the race entered; and

(B) have two published workouts, one within 90 days
and one within 45 days of the race entered.[, if the horse is to start for
the first time.]

(b)-(e) (No change.)

(f) Except as otherwise provided by this section for first- time
starters, to be eligible to start in arace, ahorse must have either started
in a race or had a published workout in the 45-day period preceding a
race. [I f a horse has started in a race in the 45-day period preceding a
race, there is no workout requirement for eligibility to start. If a horse
has not started in the 45-day period preceding a race, the horse must
have one published workout to be eligible to start in that race.]

(g) To be entered in a race around a turn for the first time, a
quarter horse must:

(1) have a published workout around a turn at a minimum
distance of 660 yards in the 45-day period preceding the race; and

(2) be approved by the clocker, the outrider and, if the
horse is worked from the gate, the starter.

(h) (No change.)

(i) Age restrictions.

(1) A horse may not start in a race until two years after the
horse’s foaling date.

(2) A horse may not start in a race:

(A) for two-year old quarter horses longer than 350
yards before May 1 or longer than 400 yards before August 1; or

(B) for two-year old thoroughbreds longer than 4 1/2
furlongs before May 1 or at one mile or longer before August 1.

(3) A horse that is more than 12 years of age may not start
in apari-mutuel race in thisstate, unless the horse has won arace at an
officially sanctioned pari-mutuel racetrack during the12- month period
preceding the race in which the horse is to start.

(j) A horse may not participate as amember of more than one
breed at thesameracemeeting, even though thehorsemay beregistered
in more than one breed registry.

§313.104. Registration Certificates.

(a) A certificate of registration or eligibility certificate filed
with an association to establish eligibility of a horse to be entered in

a race must accurately reflect the correct and true ownership of the
horse. The stewards may authorize the entry of a horse with a pending
transfer. [Transfer documentsmust becompleted by the breed registry
which issued thecertificateof registration prior to entry. Stewardsmay
authorizetheentry of ahorsewithapending transfer provided thestew-
ard has completed the official Texas Bred transfer report.]

(b)-(e) (No change.)

§313.106. Closing Entries.

(a)-(c) (No change.)

(d) If a race is canceled [declared off] because of insufficient
entries, the racing secretary may split any overnight race or write a
substitute race in place of the canceled race.

(e) (No change.)

§313.107. Draw for Post Position.

(a)-(b) (No change.)

(c) No later than scratch time or at the draw if there is no
scratch time, the owner or trainer of the horse shall designate the jockey
who will ride the horse in the race.

§313.108. Preferred List.

(a) (No change.)

(b) The racing secretary shall update daily the preference des-
ignation for each horse, based on the races for which the horse has
been entered, started, or scratched [declared out of the race]. A trainer
or owner may file a[any] claim of error in the preferred list with the
racing secretary.

(c) (No change.)

§313.110. Coupled Entries.

(a) Not more than two horses that have common interests[ties]
through ownership, training, or lease may be entered in an overnight
race, unless the race is divided.

(b) When a person makes a double entry in an overnight race
coupled as a single wagering interest, the person must make a prefer-
ence for one horse. A second choice has preference over an "in- today"
horse.

(c) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 16,

2000.

TRD-200005805
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 833-6699

♦ ♦ ♦
16 TAC §313.111

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Racing Commission or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)
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The Texas Racing Commission proposes the repeal of §313.111.
The repeal is proposed as part of a rule review conducted pur-
suant to Chapter 1275, Acts of the 75th Legislature, 1997, §55
and the General Appropriations Act, Article IX, Acts of the 76th
Legislature, 1999, §9-10.13. The section proposed for repeal es-
tablishes minimum age requirements for race horses. The text
of the section is being moved to §313.103 of the Commission’s
rules and therefore, §313.111 may be repealed.

Paula C. Flowerday, Executive Secretary for the Texas Racing
Commission, has determined that for the first five-year period
the repeal is in effect there will be no fiscal implications for state
or local government as a result of enforcing the proposal.

Ms. Flowerday has also determined that for each of the first five
years the repeal is in effect the public benefit anticipated as a
result of enforcing the proposal will be that the Commission’s
rules will be streamlined and internally consistent. There will be
no fiscal implications for small businesses or micro-businesses.
There is no anticipated economic cost to an individual required
to comply with the repeal as proposed. The proposal will have no
effect on the state’s agricultural, horse breeding, horse training,
greyhound breeding, or greyhound training industries.

Comments on the proposal may be submitted on or before Oc-
tober 2, 2000, to Paula C. Flowerday, Executive Secretary for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.

The repeal is proposed under the Texas Civil Statutes, Article
179e, §3.02, which authorizes the Commission to adopt rules
for conducting racing with wagering and for administering the
Texas Racing Act; and §6.06, which authorizes the Commission
to adopt rules on all matters relating to the operation of pari-
mutuel racetracks.

The proposed repeal implements Texas Civil Statutes, Article
179e.

§313.111. Age Restrictions.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 16,

2000.

TRD-200005804
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 833-6699

♦ ♦ ♦
DIVISION 2. SCRATCHES
16 TAC §§313.131 - 313.136

The Texas Racing Commission proposes amendments to
§§313.131-313.136. The amendments are proposed as part of
a rule review conducted pursuant to Chapter 1275, Acts of the
75th Legislature, 1997, §55 and the General Appropriations Act,
Article IX, Acts of the 76th Legislature, 1999, §9-10.13. The
amendments conform terminology to current Commission rule
style and industry usage.

Paula C. Flowerday, Executive Secretary for the Texas Racing
Commission, has determined that for the first five-year period
the repeal is in effect there will be no fiscal implications for state
or local government as a result of enforcing the proposal.

Ms. Flowerday has also determined that for each of the first five
years the amendments are in effect the public benefit anticipated
as a result of enforcing the proposal will be that the Commission’s
rules will be easier to understand and enforce and will be inter-
nally consistent. There will be no fiscal implications for small
businesses or micro-businesses. There is no anticipated eco-
nomic cost to an individual required to comply with the amend-
ments as proposed. The proposal will have no effect on the
state’s agricultural, horse breeding, horse training, greyhound
breeding, or greyhound training industries.

Comments on the proposal may be submitted on or before Oc-
tober 2, 2000, to Paula C. Flowerday, Executive Secretary for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.

The amendments are proposed under the Texas Civil Statutes,
Article 179e, §3.02, which authorizes the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; and §6.06, which authorizes the Com-
mission to adopt rules on all matters relating to the operation of
pari-mutuel racetracks.

The proposed amendments implement Texas Civil Statutes, Ar-
ticle 179e.

§313.131. [Declaration and] Scratch Procedure.

(a) A request to [declaration or] scratch ahorse must be in
writing on a form provided by the association. Only a racing official,
[A declaration may be made by] the owner or trainer of the horse,or
[by] the authorized agent of the owner may request that the horse be
scratched.

(b) A horse may not be [declared out of or] scratched from a
race without the approval of the stewards.

§313.132. Scratch Time.

(a)-(b) (No change.)

(c) Except as otherwise provided by this subchapter, a horse
may not be [declared out of or] scratched from a race after scratch time
for that race.

(d) (No change.)

§313.133. Scratch [Declaration] Irrevocable.

The scratch [declaration] of a horse from a race is irrevocable.

§313.134. Obligation To Start.

(a) A horse who is entered in a race is obligated to start the
race, unless the horse is [declared out of or] scratched from the race in
accordance with this subchapter.

(b) (No change.)

§313.135. [Declaration or] Scratch by Stewards.

(a) The stewards may [declare out or] scratch a horse from a
race when, in the opinion of the commission veterinarian, the horse
cannot give its best efforts to win the race due to a physical disability
or other physical cause. A horse [declared out of or] scratched from a
race under this subsection shall be placed on the veterinarian’s list and
is ineligible to start [for entry] in a race in Texas until removed from
the list by the commission veterinarian.
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(b) The stewards may scratch [declare] a horse from [out of]
a race without penalty to the horse or its owner or trainer when the
stewards determine the scratch [declaration of the horse] is in the best
interests of racing.

§313.136. [Declaration and] Scratches in Stakes Races.

(a) A horse entered in a stakes race may be [declared out of or]
scratched from the race at any time before one hour before post time
for the race.

(b) A horse that is not named through the entry box at the time
designated by the racing secretary is automatically scratched from [de-
clared out of] the stakes race.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 16,

2000.

TRD-200005803
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 833-6699

♦ ♦ ♦
DIVISION 3. ALLOWANCES AND PENALTIES
16 TAC §§313.162, 313.164 - 313.166, 313.168

The Texas Racing Commission proposes amendments to
§§313.162, 313.164, 313.165, 313.166, and 313.168. The
amendments are proposed as part of a rule review conducted
pursuant to Chapter 1275, Acts of the 75th Legislature, 1997,
§55 and the General Appropriations Act, Article IX, Acts of
the 76th Legislature, 1999, §9-10.13. The amendments clarify
the types of horses that may claim weight allowances, the
responsibilities of the stewards relating to weight allowances,
and change the scale of weights for age. The amendments
also clarify the responsibilities between the Commission and
the Executive Secretary and conform terminology to current
Commission rule style and industry usage.

Paula C. Flowerday, Executive Secretary for the Texas Racing
Commission, has determined that for the first five-year period the
amendments are in effect there will be no fiscal implications for
state or local government as a result of enforcing the proposal.

Ms. Flowerday has also determined that for each of the first five
years the amendments are in effect the public benefit anticipated
as a result of enforcing the proposal will be that pari-mutuel rac-
ing will be safer and more humane for the race horses and the
jockeys, and the Commission’s rules will be internally consis-
tent. There will be no fiscal implications for small businesses
or micro-businesses. There is no anticipated economic cost to
an individual required to comply with the amendments as pro-
posed. The proposal will have no effect on the state’s agricul-
tural, horse breeding, horse training, greyhound breeding, or
greyhound training industries.

Comments on the proposal may be submitted on or before Oc-
tober 2, 2000, to Paula C. Flowerday, Executive Secretary for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.

The amendments are proposed under the Texas Civil Statutes,
Article 179e, §2.21, which authorizes the Commission to adopt
rules clearly separating the policymaking responsibilities of the
Commission and the management responsibilities of the Execu-
tive Secretary; §3.02, which authorizes the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; §3.07, which authorizes the Commission
to adopt rules specifying the authority and duties of each racing
official; and §6.06, which authorizes the Commission to adopt
rules on all matters relating to the operation of pari-mutuel race-
tracks.

The proposed amendments implement Texas Civil Statutes, Ar-
ticle 179e.

§313.162. Claim for Allowance.

(a) (No change.)

(b) Failure to claim an allowance at entry is not grounds to
scratch [declare] a horse from [out of] the race.

§313.164. Records Conclusive.

In determining the eligibility and weight allowances for a horse, the
records of the racing secretary, in conjunction with the statistics and
records of the racing form company hired by the association [and ap-
proved by the commission], are conclusive.

§313.165. Sex Allowance.

Except in a race for which the conditions expressly state otherwise,a
thoroughbred or arabian filly may claim the following allowances:

(1) a filly that is two years old is allowed three pounds;

(2) a filly that is three years of age or older is allowed:

(A) five pounds, between January 1 and August 31; and

(B) three pounds between September 1 and December
31.

§313.166. Apprentice Allowance.

(a) (No change.)

(b) If during the 12-month period after an apprentice jockey
rides the jockey’s fifth winning mount the apprentice jockey fails to ride
at least 40 winners, the jockey may continue to ride with thefive-pound
allowance for a second 12-month period after riding the fifth winning
mount or until the jockey has ridden 40 winners, whichever occurs first.
In no event may a weight allowance be claimed for more than two years
from the date of the fifth winning mount unless the stewardshave[com-
mission has] granted an extension under this section.

(c) Extensions.

(1) The stewards [commission] may extend the weight al-
lowance of an apprentice jockey if the stewardsdetermine[commission
determines] the apprentice jockey was unable to ride for at least seven
consecutive days due to:

(A)-(E) (No change.)

(2) An apprentice jockey requesting an extension must pro-
vide documentation to the stewards [commission] verifying the time
lost. If an apprentice jockey has requested an extension from another
racing commission, the Commission [commission] is bound by the de-
cision of the other racing commission.

§313.168. Scale of Weights for Age.

(a) Except for a race in which the conditions expressly provide
otherwise, the weight to be carried by a thoroughbred or Arabian horse
in a race shall be determined in accordance with the following scale.
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Figure: 16 TAC §313.168(a)

(b) Except for arace in which theconditionsexpressly provide
otherwise, the weight to be carried by a quarter horse, paint horse, or
Appaloosa horse in a race during all months and for all distances shall
be as follows:

(1) for two-year olds, 120 pounds;

(2) for three-year olds, 123 pounds; and

(3) for four-year olds and older, 126 pounds.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 16,

2000.

TRD-200005802
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 833-6699

♦ ♦ ♦
SUBCHAPTER C. CLAIMING RACES
16 TAC §§313.302, 313.305, 313.310, 313.312

The Texas Racing Commission proposes amendments to
§§313.302, 313.305, 313.310, and 313.312. The amendments
are proposed as part of a rule review conducted pursuant to
Chapter 1275, Acts of the 75th Legislature, 1997, §55 and the
General Appropriations Act, Article IX, Acts of the 76th Legis-
lature, 1999, §9-10.13. The amendments clarify how a claim
must be time stamped, the form of payment for claims, and how
many horses a trainer may claim in one race. The amendments
also clarify the responsibilities between the Commission and
the Executive Secretary and conform terminology to current
Commission rule style and industry usage.

Paula C. Flowerday, Executive Secretary for the Texas Racing
Commission, has determined that for the first five-year period
the repeal is in effect there will be no fiscal implications for state
or local government as a result of enforcing the proposal.

Ms. Flowerday has also determined that for each of the first
five years the amendments are in effect the public benefit antici-
pated as a result of enforcing the proposal will be that the claim-
ing process for horses will be fairer to all participants and eas-
ier to understand and enforce and that the Commission’s rules
will be internally consistent. There will be no fiscal implications
for small businesses or micro-businesses. There is no antic-
ipated economic cost to an individual required to comply with
the amendments as proposed. The proposal will have no effect
on the state’s agricultural, horse breeding, horse training, grey-
hound breeding, or greyhound training industries.

Comments on the proposal may be submitted on or before Oc-
tober 2, 2000, to Paula C. Flowerday, Executive Secretary for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.

The amendments are proposed under the Texas Civil Statutes,
Article 179e, §2.21, which authorizes the Commission to adopt
rules clearly separating the policymaking responsibilities of the

Commission and the management responsibilities of the Execu-
tive Secretary; §3.02, which authorizes the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; and §6.06, which authorizes the Com-
mission to adopt rules on all matters relating to the operation of
pari-mutuel racetracks.

The proposed amendments implement Texas Civil Statutes, Ar-
ticle 179e.

§313.302. Claim Procedure.

(a) (No change.)

(b) A claim must be made in writing on forms and in envelopes
approved by the executivesecretary [commission]. The form and enve-
lope must be filled out completely and must be accurate in every detail.
For purposes of this section, the name of the horse as it appears in the
official program governs.

(c) (No change.)

(d) A claim must be time stamped with the official track time
shown on the tote board and deposited in a locked box provided by the
racing secretary not later than 15 minutes before post time of the race
in which the horse being claimed is to start. A person may not place
money or its equivalent in the claim box.

(e) (No change.)

(f) After the deadline for filing claims for a race, a steward or
a designee of the stewards shall open the box, examine the claims, and
notify the stewards of all accurate claims. The steward or designee
will then notify the horsemen’s bookkeeper of the claims to determine
whether the appropriate amount is on deposit with the bookkeeper in
accordance with this subchapter [section] and to debit the claimant’s
account for the amount of the claim, plus all applicable fees. If more
than one person enters a claim for a horse, a steward or a designee of
the stewards shall determine the disposition of the horse by lot.

§313.305. Amounts on Deposit.

(a) To make a valid claim, a person must have on deposit with
the horsemen’s bookkeeper an amount equal to the amount of the claim,
plus all transfer fees, in the form of cash, money order, certified check,
or cashier’s check. [Apersonal check may bedeposited for theamount
of theclaim and all applicable fees if thecheck hasreceived prior writ-
ten approval by theassociation. Theassociation shall guaranteeand be
liable for any insufficient funds related to the personal check.]

(b) A person who files a claim may not exhaust the person’s
account with the horsemen’s bookkeeper [the association] during the
two-hour period after the claim was filed.

§313.310. Restrictions on Claims.

(a) (No change.)

(b) A person may not claim more than one horse in a race nor
submit more than one claim for a race. An authorized agent may not
submit more than one claim in a race, regardless of the number of per-
sons the agent represents. Atrainer may not be listed as the trainer for
a claimant on more than one claim in the same race.

(c)-(e) (No change.)

§313.312. Protests.

(a) (No change.)

(b) On a finding by the laboratory director that a test specimen
from a horse claimed under this subchapter contained a prohibited drug,
chemical or other substance, the executivesecretary [commission] shall
notify the claimant of the positive test.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 16,

2000.

TRD-200005795
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 833-6699

♦ ♦ ♦
16 TAC §313.311

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Racing Commission or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Racing Commission proposes the repeal of §313.311.
The repeal is proposed as part of a rule review conducted pur-
suant to Chapter 1275, Acts of the 75th Legislature, 1997, §55
and the General Appropriations Act, Article IX, Acts of the 76th
Legislature, 1999, §9-10.13. The Commission has determined
that claiming should be encouraged and therefore has made the
rules for claiming horses less restrictive. Consequently, this sec-
tion is not consistent with this philosophy and is no longer nec-
essary.

Paula C. Flowerday, Executive Secretary for the Texas Racing
Commission, has determined that for the first five-year period
the repeal is in effect there will be no fiscal implications for state
or local government as a result of enforcing the proposal.

Ms. Flowerday has also determined that for each of the first
five years the repeal is in effect the public benefit anticipated
as a result of enforcing the proposal will be that the claiming
process for horses will be fairer to all participants and easier to
understand and enforce. There will be no fiscal implications for
small businesses or micro-businesses. There is no anticipated
economic cost to an individual required to comply with the repeal
as proposed. The proposal will have no effect on the state’s
agricultural, horse breeding, horse training, greyhound breeding,
or greyhound training industries.

Comments on the proposal may be submitted on or before Oc-
tober 2, 2000, to Paula C. Flowerday, Executive Secretary for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.

The repeal is proposed under the Texas Civil Statutes, Article
179e, §3.02, which authorizes the Commission to adopt rules
for conducting racing with wagering and for administering the
Texas Racing Act; and §6.06, which authorizes the Commission
to adopt rules on all matters relating to the operation of pari-
mutuel racetracks.

The proposed repeal implements Texas Civil Statutes, Article
179e.

§313.311. Right to Claim by Depleted Stables.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 16,

2000.

TRD-200005796
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 833-6699

♦ ♦ ♦
SUBCHAPTER D. RUNNING OF THE RACE
DIVISION 1. JOCKEYS
16 TAC §§313.406 - 313.411

The Texas Racing Commission proposes amendments to
§§313.406-313.411. The amendments are proposed as part of
a rule review conducted pursuant to Chapter 1275, Acts of the
75th Legislature, 1997, §55 and the General Appropriations Act,
Article IX, Acts of the 76th Legislature, 1999, §9-10.13. The
amendments clarify the responsibilities between the Commis-
sion, the Executive Secretary, and the stewards and conform
terminology to current Commission rule style and industry
usage.

Paula C. Flowerday, Executive Secretary for the Texas Racing
Commission, has determined that for the first five-year period the
amendments are in effect there will be no fiscal implications for
state or local government as a result of enforcing the proposal.

Ms. Flowerday has also determined that for each of the first five
years the amendments are in effect the public benefit anticipated
as a result of enforcing the proposal will be that the Commission’s
rules will be easier to understand and enforce and will be inter-
nally consistent. There will be no fiscal implications for small
businesses or micro-businesses. There is no anticipated eco-
nomic cost to an individual required to comply with the amend-
ments as proposed. The proposal will have no effect on the
state’s agricultural, horse breeding, horse training, greyhound
breeding, or greyhound training industries.

Comments on the proposal may be submitted on or before Oc-
tober 2, 2000, to Paula C. Flowerday, Executive Secretary for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.

The amendments are proposed under the Texas Civil Statutes,
Article 179e, §2.21, which authorizes the Commission to adopt
rules clearly separating the policymaking responsibilities of the
Commission and the management responsibilities of the Execu-
tive Secretary; §3.02, which authorizes the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; §3.07, which authorizes the Commission
to adopt rules specifying the authority and duties of each racing
official; and §6.06, which authorizes the Commission to adopt
rules on all matters relating to the operation of pari-mutuel race-
tracks.

The proposed amendments implement Texas Civil Statutes, Ar-
ticle 179e.

§313.406. Colors and Number.

(a) A horse starting in a race must carry a conspicuous saddle
cloth number, and shall carry a head number, corresponding to its num-
ber in [of] the official program.
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(b) The jockey for a horse starting in a race shall be properly
attired for riding in the race and wear:

(1) the racing colors provided by the owner of the horse the
jockey is to ride, plus white riding pants, boots, and a number on the
right shoulder corresponding to the mount’s number as shown on the
saddle cloth, head number, and in the daily program; and

(2) a helmet of a type approved by the executive secretary
[commission or itsdesignee] while mounted on any horse at a licensed
racetrack.

(c) (No change.)

§313.407. Duty To Fulfill Jockey Engagements.

(a) (No change.)

(b) A jockey may be excused by the stewards from fulfil ling
[f illing] the jockey’s riding engagements if:

(1) the jockey believes the horse he or she is to ride is un-
safe, or the racecourse he or she is to ride on is unsafe; or

(2) the jockey is ill or injured.

(c) The stewards may require a jockey who [that] is excused
from fulfilling a riding engagement because of illness or injury to pass
a physical examination conducted by a licensed physician before re-
suming race riding.

(d)-(e) (No change.)

§313.408. Jockey Agents.

(a)-(c) (No change.)

(d) A jockey must notify the stewards in writing on a form
prescribed [provided] by the executive secretary [commission] if the
jockey intends to sever a business relationship with an agent. The no-
tification must be signed by both the jockey and agent.

§313.409. Jockey Mount Fees.

(a)-(d) (No change.)

(e) If the jockey does not weigh out because the owner or
trainer replaces the jockey with another jockey, the owner or trainer
shall pay the appropriate fee to each jockey engaged for the race unless
otherwise authorized by the stewards.

(f) A horse may not start in a race unless the horse’s owner has
on deposit with the horsemen’s bookkeeper sufficient funds to pay the
losing jockey mount fee prescribed by this section [rule] or by a written
agreement filed under subsection (a) of this section.

§313.410. Contracts and Certificates for Jockeys.

(a) An employment contract with a jockey for a period of more
than 31 days shall be in writing. The jockey shall file a copy of the
contract with the stewards [commission].

(b) An apprentice jockey may execute a written contract for a
period not to exceed three years. If the apprentice jockey is not of legal
age to execute contracts, the apprentice jockey may execute the contract
only with written consent of the jockey’s parent or legal guardian. The
apprentice jockey shall file a copy of the contract with the stewards
[commission].

(c) The stewards may issue an apprentice certificate to an ap-
prentice jockey in lieu of a traditional apprentice contract. The stewards
shall maintain [f ile] a copy of the certificate [with thecommission]. An
apprentice certificate is valid for not more than three years and termi-
nates at the time the apprentice jockey loses the right to ride with an
apprentice allowance as provided by this chapter.

(d)-(g) (No change.)

§313.411. Suspended Jockeys.

(a)-(b) (No change.)

(c) The stewards shall post a list [l isting] of the designated
races in the jockeys’ room, racing office, and any other place deter-
mined to be appropriate by the stewards.

(d)-(e) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 16,

2000.

TRD-200005797
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 833-6699

♦ ♦ ♦
DIVISION 2. PRE-RACE PROCEDURE
16 TAC §§313.421, 313.423 - 313.425

The Texas Racing Commission proposes amendments to
§§313.421, 313.423, 313.424, and 313.425. The amendments
are proposed as part of a rule review conducted pursuant to
Chapter 1275, Acts of the 75th Legislature, 1997, §55 and
the General Appropriations Act, Article IX, Acts of the 76th
Legislature, 1999, §9-10.13. The amendments conform the
rules to current practice, clarify the responsibilities between
the Commission, the Executive Secretary, and the stewards,
and conform terminology to current Commission rule style and
industry usage.

Paula C. Flowerday, Executive Secretary for the Texas Racing
Commission, has determined that for the first five-year period the
amendments are in effect there will be no fiscal implications for
state or local government as a result of enforcing the proposal.

Ms. Flowerday has also determined that for each of the first five
years the amendments are in effect the public benefit anticipated
as a result of enforcing the proposal will be that the Commission’s
rules will be easier to understand and enforce and will be inter-
nally consistent. There will be no fiscal implications for small
businesses or micro-businesses. There is no anticipated eco-
nomic cost to an individual required to comply with the amend-
ments as proposed. The proposal will have no effect on the
state’s agricultural, horse breeding, horse training, greyhound
breeding, or greyhound training industries.

Comments on the proposal may be submitted on or before Oc-
tober 2, 2000, to Paula C. Flowerday, Executive Secretary for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.

The amendments are proposed under the Texas Civil Statutes,
Article 179e, §2.21, which authorizes the Commission to adopt
rules clearly separating the policymaking responsibilities of the
Commission and the management responsibilities of the Execu-
tive Secretary; §3.02, which authorizes the Commission to adopt
rules for conducting racing with wagering and for administering

25 TexReg 8580 September 1, 2000 Texas Register



the Texas Racing Act; §3.07, which authorizes the Commission
to adopt rules specifying the authority and duties of each racing
official; and §6.06, which authorizes the Commission to adopt
rules on all matters relating to the operation of pari-mutuel race-
tracks.

The proposed amendments implement Texas Civil Statutes, Ar-
ticle 179e.

§313.421. Horses to Pre-race Holding Area.

(a) (No change.)

(b) The commission veterinarian shall report to the stewards
the failure of a horse to report to the pre-race holding area at the appro-
priate time. The stewards may scratch [declare] a horse from [out of]
the race if the horse is reported under this subsection.

(c) (No change.)

§313.423. Parade.

(a) For purposes of the schooling list, the horses are under the
control of the starter from the time the horses leave the paddock [enter
the racetrack] until dispatched at the start of the race.

(b) Except as otherwise provided by this section, each horse
entered in a race shall parade, carrying the appropriate weight and
equipment, from the paddock to the starting gate. The lead pony for
a horse shall be ridden in a manner that permits adequate view of the
horse by the patrons and stewards. The stewards may scratch [declare]
a horse from [out of] the race if the horse fails to parade in accordance
with this section.

(c)-(f) (No change.)

§313.424. Leaving the Race Course.

(a) A horse that leaves the race course during the parade to
the starting gate or during the warm-up shall return [to the race] at the
nearest practicable point to where the horse left the race course, and
continue the parade to the starting gate.

(b) The stewards shall scratch [declare] a horse from [out of]
the race, if during the parade or warm-up, the horse leaves the race
course to the extent that the horse is out of the vision of the stewards
or the horse cannot be returned to the race course within a reasonable
period of time.

(c) If a horse leaves the race course or loses its jockey during
a race, the stewards shall disqualify the horse and consider it to be
unplaced [place it last].

§313.425. At the Starting Gate.

(a) (No change.)

(b) The starter shall immediately [promptly] report to the stew-
ards any reason for a delay in the start.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 16,

2000.

TRD-200005798
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 833-6699

♦ ♦ ♦
DIVISION 3. THE RACE
16 TAC §§313.442 - 313.444, 313.446, 313.447, 313.449,
313.450

The Texas Racing Commission proposes amendments to
§§313.442, 313.443, 313.444, 313.446, 313.447, 313.449,
and 313.450. The amendments are proposed as part of a rule
review conducted pursuant to Chapter 1275, Acts of the 75th
Legislature, 1997, §55 and the General Appropriations Act,
Article IX, Acts of the 76th Legislature, 1999, §9-10.13. The
amendments clarify the grounds for the stewards to declare
interference, the relative responsibilities of the Commission, the
Executive Secretary, and the stewards, conform the rules to cur-
rent practice, and conform terminology to current Commission
rule style and industry usage.

Paula C. Flowerday, Executive Secretary for the Texas Racing
Commission, has determined that for the first five-year period the
amendments are in effect there will be no fiscal implications for
state or local government as a result of enforcing the proposal.

Ms. Flowerday has also determined that for each of the first five
years the amendments are in effect the public benefit anticipated
as a result of enforcing the proposal will be that the Commission’s
rules will be easier to understand and enforce and will be inter-
nally consistent. There will be no fiscal implications for small
businesses or micro-businesses. There is no anticipated eco-
nomic cost to an individual required to comply with the amend-
ments as proposed. The proposal will have no effect on the
state’s agricultural, horse breeding, horse training, greyhound
breeding, or greyhound training industries.

Comments on the proposal may be submitted on or before Oc-
tober 2, 2000, to Paula C. Flowerday, Executive Secretary for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.

The amendments are proposed under the Texas Civil Statutes,
Article 179e, §2.21, which authorizes the Commission to adopt
rules clearly separating the policymaking responsibilities of the
Commission and the management responsibilities of the Execu-
tive Secretary; §3.02, which authorizes the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; §3.07, which authorizes the Commission
to adopt rules specifying the authority and duties of each racing
official; and §6.06, which authorizes the Commission to adopt
rules on all matters relating to the operation of pari-mutuel race-
tracks.

The proposed amendments implement Texas Civil Statutes, Ar-
ticle 179e.

§313.442. Interference.
(a) A leading horse in a race around a turn is entitled to any

part of the course; however, when another horse is attempting to pass
in a clear opening, the leading horse may not impede the passing horse
by crossing over so as to compel the passing horse to shorten its stride.
A leading horse in astraightaway racemust maintain acourseasnearly
as possible in the lane in which it starts.

(b)-(c) (No change.)

(d) The stewards shall display the inquiry sign on the [infield]
tote board immediately on observing possible interference.

§313.443. Action by Jockeys.
(a)-(c) (No change.)
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(d) A jockey who acts in violation of this section is subject to
discipline by the stewards [or the commission] and the jockey’s mount
may be disqualified.

§313.444. Dismounting.
(a)-(b) (No change.)

(c) Immediately on dismount and removal of equipment, the
[The] jockey shall go [immediately on dismount and removal of equip-
ment] to the clerk of the scales to weigh in.

§313.446. Claim of Interference.

(a) A jockey, trainer, or owner of a horse may make a claim of
interference with the stewards before a race is declared official if the
jockey, trainer, or owner has reasonable grounds to believe the horse
was interfered with or impeded during the running of the race or that a
jockey violated the Rules [as rule of the commission] during the race.
On receiving a claim of interference, the stewards shall display the ob-
jection sign on the [infield] tote board.

(b)-(c) (No change.)

§313.447. Ramifications of Disqualification.
(a) (No change.)

(b) If a horse is disqualified for interference in a time trial race,
the horse shall receive the time of the horse it is placed behind, plus a
one-hundredth of a second [penalty], or amore exact measurement if
photofinish equipment permits. The horse may be eligible to qualify
for the finals or consolations of the race on the basis of the assigned
time.

§313.449. Official Order of Finish.

(a) The stewards shall declare the order of finish in a race [is]
official when the stewards have determined:

(1)-(2) (No change.)

(3) the race was run in accordance with the Act and the
Rules [rules of the commission].

(b) On declaring the official order of finish, the stewards shall
direct:

(1) (No change.)

(2) the official sign to be posted on the [infield] tote board;
and

(3) (No change.)

(c) (No change.)

§313.450. Time Trial Qualifiers.
(a) When two or more horses in different trial races[time trial

contestants] have the same qualifying time, to a degree of one-hun-
dredth of a second, or more exact measurement if photofinish equip-
ment permits, for fewer availablepositions in the finals or consolations
[necessary for all contestants], the stewards shall conduct a draw by lot.

(b) A horse[contestant] may not draw into the finals or conso-
lations instead of a horse [contestant] that finished ahead of the horse
[contestant].

(c) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 16,

2000.

TRD-200005800
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 833-6699

♦ ♦ ♦
SUBCHAPTER E. TRAINING FACILITIES
16 TAC §§313.501 - 313.505, 313.507

The Texas Racing Commission proposes amendments to
§§313.501-313.505 and 313.507. The amendments are pro-
posed as part of a rule review conducted pursuant to Chapter
1275, Acts of the 75th Legislature, 1997, §55 and the General
Appropriations Act, Article IX, Acts of the 76th Legislature, 1999,
§9-10.13. The amendments clarify the relative responsibilities
of the Commission and the Executive Secretary, and conform
terminology to current Commission rule style and industry
usage.

Paula C. Flowerday, Executive Secretary for the Texas Racing
Commission, has determined that for the first five-year period the
amendments are in effect there will be no fiscal implications for
state or local government as a result of enforcing the proposal.

Ms. Flowerday has also determined that for each of the first five
years the amendments are in effect the public benefit anticipated
as a result of enforcing the proposal will be that the Commission’s
rules will be easier to understand and enforce and will be inter-
nally consistent. There will be no fiscal implications for small
businesses or micro-businesses. There is no anticipated eco-
nomic cost to an individual required to comply with the amend-
ments as proposed. The proposal will have no effect on the
state’s agricultural, horse breeding, horse training, greyhound
breeding, or greyhound training industries.

Comments on the proposal may be submitted on or before Oc-
tober 2, 2000, to Paula C. Flowerday, Executive Secretary for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.

The amendments are proposed under the Texas Civil Statutes,
Article 179e, §2.21, which authorizes the Commission to adopt
rules clearly separating the policymaking responsibilities of the
Commission and the management responsibilities of the Execu-
tive Secretary; §3.02, which authorizes the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; and §6.06, which authorizes the Com-
mission to adopt rules on all matters relating to the operation of
pari-mutuel racetracks.

The proposed amendments implement Texas Civil Statutes, Ar-
ticle 179e.

§313.501. Training Facility License.
(a) A training facility must be licensed by the Commission

[commission] in accordance with this section to provide official work-
outs. Except as otherwise provided by this subchapter, an official work-
out obtained at a training facility licensed under this section satisfies
the workout requirements of §313.103 of this title (relating to Eligibil-
ity Requirements).

(b) A training facility license expires on December 31 of the
year in which the license was issued. The annual fee for a training
facility license is $1,500, which is due and payable to the Commission
[commission] on receipt of the license certificate.
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(c) (No change.)

§313.502. Application for License.

(a) To apply for a training facility license, a person must file
an application form prescribed by the Commission [commission] at the
Commission [commission] office in Austin.

(b)-(c) (No change.)

§313.503. Physical Plant.

(a) To be eligible for a training facility license, the applicant
[facility] must provide the equipment and facilities prescribed by this
section.

(b) (No change.)

(c) The dimensions of the racetrack at the training facility must
be surveyed by a certified land surveyor, including the distances from
each distance pole to the finish line. The results of the survey must
be submitted in writing with the application for a training facility li-
cense. If neither the track dimensions nor the distance poles have been
altered since the date an original training facility license was granted,
the general manager or chief executive officer of the training facility
may submit a sworn affidavit stating that fact in lieu of a new survey. If
the track dimensions or distance poles have been altered since the date
the original training facility license was granted, the racetrack must be
surveyed by a certified land surveyor and the results submitted to the
Commission [commission] in writing with the application for license
renewal.

(d) A training facility shall provide an inside contour rail and
an outside rail, both of which must be approved by [thecommission or]
the executive secretary. The turns on the racetrack must be banked to
a degree approved by [thecommission or] the executive secretary. The
composition of the racing surface must be approved by the [commis-
sion or] executive secretary. A training facility shall provide a padded
starting gate approved by [the commission or] the executive secretary.
The training facility shall provide timing equipment that is capable of
recording the time of a horse in at least hundredths of a second. The
timing equipment is subject to testing and approval by [thecommission
or] the executive secretary.

(e)-(f) (No change.)

§313.504. Operational Requirements.

(a) The primary business of a training facility must be the train-
ing of race horses. The training facility must be available to provide
official workouts on a schedule approved by the executive secretary
[commission], but at least three days per week.

(b) (No change.)

(c) A training facility licensee shall ensure that veterinary ser-
vices and facilities are available to the training facility in close enough
proximity to permit a response time of one hour or less. The veterinary
services and facilities are subject to the approval of the executive sec-
retary [commission].

(d) A training facility licensee shall maintain records regarding
the management and operation of the training facility and the records
are subject to inspection by the executive secretary [commission or the
commission staff]. A training facility licensee shall cooperate fully
with the Commission [commission], the executive secretary [commis-
sion staff], and the Department of Public Safety in the regulation of
training facilities and shall promptly provide any information requested
by the Commission[commission], the executivesecretary [commission
staff], or the Department of Public Safety.

(e) (No change.)

(f) A training facility licensee shall comply with all the re-
quirements of this subchapter.Failure [and failure] to continuously
comply with those requirements is grounds for disciplinary action by
the Commission [commission], including suspension or revocation of
the training facility license.

(g) The facilities and operations of a licensed training facil-
ity are subject to inspection and verification by the executive secretary
[commission or its staff] at any time. If the executive secretary deter-
mines that inappropriate or unsafe conditions exist at the training facil-
ity or that the integrity of workouts obtained at the facility are in ques-
tion, the executive secretary may immediately notify the pari-mutuel
racetracks in this state that workouts obtained at the facility may not be
accepted as official workouts. The executive secretary shall notify the
general manager or chief executive officer of the licensed training fa-
cility of the executive secretary’s findings and specifically describe the
corrective action necessary to make the facility’s workouts official, to
rectify the inappropriate condition, or to make the conditions safe. The
training facility may take the necessary corrective action or request a
hearing on the executive secretary’s findings.

(h) (No change.)

§313.505. Workout Requirements.

(a) All official workouts must be supervised by the following
officials, who must be licensed and approved by the executivesecretary
[commission]:

(1) a timer/clocker;

(2) a horse identifier; and

(3) a starter.

(b) The person riding a horse in an official workout and the
person bringing a horse to a licensed training facility for an official
workout must hold a valid Commission [commission] license in the
appropriate category.

(c)-(e) (No change.)

(f) An individual may not ride a horse in an official workout
unless the individual is wearing a properly fastened helmet of a type
approved by the executive secretary [commission].

(g) Each official workout must be recorded on a form pre-
scribed by the executive secretary [commission]. Not later than 24
hours after the day of an official workout, a training facility shall trans-
mit the results of the workout to:

(1) the official past performance publisher;

(2) the Commission [commission]; and

(3) each pari-mutuel horse racetrack in this state that is:

(A) conducting a live race meeting for the same breed
of horse as the horse that was worked; or

(B) will, in 45 days or less after the date of the workout,
commence a live race meeting for the same breed of horse as the horse
that was worked.

(h) (No change.)

§313.507. Employees of Training Facilities.

(a) The general manager and chief executive officer of a li-
censed training facility must obtain a training facility employee license
from the Commission [commission]. The license fee for a training fa-
cility employee license is $20. A training facility employee license
may be denied, suspended, or revoked for any of the grounds listed in
the Act, §7.04.
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(b) A training facility employee license does not entitle the li-
censee to participate in pari-mutuel racing in this state but, except as
provided by the Act or the Rules [applicable commission rule], the
licensee is not prohibited from obtaining a license to participate in
pari-mutuel racing. A person who holds a Commission [commission]
license to participate in pari-mutuel racing may work at a licensed train-
ing facility in the appropriate capacity.

(c) A person holding a training facility employee license is
subject to the Rules [all commission rules] that regulate the behavior
and privileges of individual licensees of the Commission[commission].
By accepting a license issued by the Commission [commission], the li-
censee consents to:

(1) a search by the Commission [commission] of the per-
son and the person’s possessions at the training facility to check for
violations of the Act or the Rules [commission’s rules];

(2) seizure of contraband prohibited by §311.215
[§311.16] of this title (relating to Contraband); and

(3) testing for alcohol and controlled substances in accor-
dance with Chapter 311 of this title (relating to Other Licenses [Con-
duct and Duties of Individual Licensees]).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 16,

2000.

TRD-200005801
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 833-6699

♦ ♦ ♦
CHAPTER 315. OFFICIALS AND RULES OF
GREYHOUND RACING
SUBCHAPTER A. OFFICIALS
DIVISION 1. APPOINTMENT OF OFFICIALS
16 TAC §§315.1 - 315.3

The Texas Racing Commission proposes amendments to
§§315.1, 315.2, and 315.3. The amendments are proposed
as part of a rule review conducted pursuant to Chapter 1275,
Acts of the 75th Legislature, 1997, §55 and the General Ap-
propriations Act, Article IX, Acts of the 76th Legislature, 1999,
§9-10.13. The amendments clarify the responsibilities between
the Commission, the Executive Secretary, and the racing judges
and conform terminology to current Commission rule style and
industry usage.

Paula C. Flowerday, Executive Secretary for the Texas Racing
Commission, has determined that for the first five-year period
the amendments are in effect there are no fiscal implications for
state or local government as a result of enforcing the proposals.

Ms. Flowerday has also determined that for each of the first five
years the amendments are in effect the public benefit anticipated
as a result of enforcing the proposal will be that the Commis-
sion’s rules will be easier to understand and enforce and will

be internally consistent. There will be no fiscal implications for
small or micro- businesses. There is no anticipated economic
cost to an individual required to comply with the amendments
as proposed. The proposal has no effect on the state’s agri-
cultural, horse breeding, horse training, greyhound breeding, or
greyhound training industries.

Comments on the proposal may be submitted on or before Oc-
tober 2, 2000, to Paula C. Flowerday, Executive Secretary for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.

The amendments are proposed under the Texas Civil Statutes,
Article 179e, §2.21, which authorizes the Commission to adopt
rules clearly separating the policymaking responsibilities of the
Commission and the management responsibilities of the Execu-
tive Secretary; §3.02, which authorizes the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; §3.07, which authorizes the Commission
to adopt rules specifying the authority and duties of each racing
official; and §6.06, which authorizes the Commission to adopt
rules on all matters relating to the operation of pari-mutuel race-
tracks.

The proposed amendments implement Texas Civil Statutes, Ar-
ticle 179e.

§315.1. Required Officials.

(a) (No change.)

(b) An individual may not serve as an official unless the indi-
vidual has been approved by the executive secretary [or appointed by
the commission]. Not later than the 30th day before the first day of a
race meeting, an association shall submit to the executive secretary [a
document containing] the name of each individual appointed to serve
as an official at the race meeting. If the executive secretary determines
that an individual is qualified to perform the duties required of the of-
ficial position for which the individual is submitted and may be issued
a license by the commission, the executive secretary shall approve the
appointment of the individual.

(c) (No change.)

§315.2. Racing Judges.

(a) To be eligible to beemployed [for appointment] as a racing
judge, an individual must:

(1) (No change.)

(2) pass an optical examination conducted annually [not
more than 90 days before the appointment,] indicating 20-20 vision,
corrected, and the ability to distinguish colors;

(3) (No change.)

(4) pass a written examination prescribed by the executive
secretary; and

[(5) participate in an oral interview conducted by theexec-
utive secretary; and ]

(5) [(6)] demonstrate to the executive secretary’s satisfac-
tion that the individual’s income from sources other than as a racing
judge is unrelated to patronage of or employment by a licensee of the
commission.

(b) (No change.)

§315.3. Substitute Officials.

(a)-(b) (No change.)
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(c) If an approved official becomes unavailable to serve, the
association may appoint a substitute official with the approval of the
racing judges[executive secretary]. The substitute official must obtain
a commission license before assuming his or her duties. [Not later than
seven days after an association official is removed or transferred, the
association shall provideto thecommission awritten report describing
in detail the circumstances of and thereasonsfor the removal or trans-
fer.]

(d) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 17,

2000.

TRD-200005831
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 833-6699

♦ ♦ ♦
DIVISION 2. DUTIES
16 TAC §§315.31 - 315.35, 315.40

The Texas Racing Commission proposes amendments to
§§315.31-315.35 and 315.40. The amendments are proposed
as part of a rule review conducted pursuant to Chapter 1275,
Acts of the 75th Legislature, 1997, §55 and the General
Appropriations Act, Article IX, Acts of the 76th Legislature,
1999, §9-10.13. The amendments clarify the responsibilities
of the racing officials to conform to current industry practice.
The amendments also clarify the responsibilities between the
Commission, the Executive Secretary, and the racing judges
and conform terminology to current Commission rule style and
industry usage.

Paula C. Flowerday, Executive Secretary for the Texas Racing
Commission, has determined that for the first five-year period
the amendments are in effect there will be no fiscal implications
for state or local government.

Ms. Flowerday has also determined that for each of the first five
years the amendments are in effect the public benefit anticipated
as a result of enforcing the proposal will be that the Commission’s
rules will be consistent with current industry practice, will be eas-
ier to understand and enforce, and will be internally consistent.
There will be no fiscal implications for small or micro-businesses.
There is no anticipated economic cost to an individual required
to comply with the amendments as proposed. The proposal has
no effect on the state’s agricultural, horse breeding, horse train-
ing, greyhound breeding, or greyhound training industries.

Comments on the proposal may be submitted on or before Oc-
tober 2, 2000, to Paula C. Flowerday, Executive Secretary for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.

The amendments are proposed under the Texas Civil Statutes,
Article 179e, §2.21, which authorizes the Commission to adopt
rules clearly separating the policymaking responsibilities of the

Commission and the management responsibilities of the Execu-
tive Secretary; §3.02, which authorizes the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; §3.07, which authorizes the Commission
to adopt rules specifying the authority and duties of each racing
official; and §6.06, which authorizes the Commission to adopt
rules on all matters relating to the operation of pari-mutuel race-
tracks.

The proposed amendments implement Texas Civil Statutes, Ar-
ticle 179e.

§315.31. Racing Judges.

(a)-(b) (No change.)

(c) The racing judges are authorized [have the power] to:

(1)-(2) (No change.)

(3) review applications for individual licenses submitted at
a racetrack and make recommendations [to the commission] regarding
the issuance of individual licenses;

(4)-(10) (No change.)

(d) The racing judges shall prepare a report of actions taken
and observations made during each performance. The report must
contain the name of the racetrack, the date, a designation of matinee
or evening [night] performance, the weather and track conditions, in-
quiries and objections, and any unusual circumstances or conditions.
The report must be signed by each racing judge and be filed with the
executive secretary on a weekly basis.

(e) The racing judges shall maintain a detailed log of the racing
judges’ official activities. The log must describe all questions, disputes,
protests, complaints, or objections brought to the attention of the rac-
ing judges and all interviews, investigations, and rulings made by the
judges. The log must be available at all times for inspection by the ex-
ecutive secretary [commission or a representative of the commission].

(f) (No change.)

(g) The racing judges shall determine the order of finish of a
race by the relative position of the muzzles, or if a muzzle is lost or
hanging, of the noses, of each greyhound. [The racing judges shall
immediately notify the mutuel department of the numbers of the first
four greyhounds.]

(h) The racing judges may not declare a race official until they
have determined which greyhounds finished first, second, third, and
fourth. The racing judges shall immediately notify the mutuel depart-
ment of the numbers of the first four greyhounds.

(i) (No change.)

(j) Except as otherwise provided by this section, if the racing
judges decide to consult an image [a photograph] from the photofin-
ish equipment, the racing judges may declare the placements of the
greyhounds which they have determined to be unquestionable. The
photofinish equipment required by these rules is to be merely an aid to
the racing judges, and the racing judges’ decision is final[,subject only
to appeal to the commission].

(k) (No change.)

§315.32. Commission Veterinarian.

The commission veterinarian shall supervise all veterinary practices on
association grounds, advise the executive secretary [commission] and
the racing judges on all veterinary matters, and perform all other duties
required by the executive secretary [commission] or the Rules [these
rules].
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§315.33. Paddock Judge.

(a)-(f) (No change.)

(g) The paddock judge shall supervise the training of each
leadout before a race meeting. The training must include the proper
method for leading a greyhound, the handling of blankets, muzzles,
and leashes, and general care and maintenance of the greyhound while
in the leadout’s custody. [The paddock judge shall notify the racing
judges when the training for each leadout has been completed.]

§315.34. Starter.

(a)-(d) (No change.)

(e) The starter shall supervise the leadouts to ensure the grey-
hounds are loaded to the proper post position.

§315.35. Clerk of Scales.

(a)-(b) (No change.)

(c) The clerk of scales shall report promptly to the racing
judges any violation of these rules regarding weight or weighing.

(d) The clerk of scales shall require a greyhound to remain on
the scales until [there is a sufficient lack of "jump" in scales action to
obtain] an accurate weight measurement of the greyhound is obtained
[being weighed].

(e)-(f) (No change.)

§315.40. Kennel Master.

(a)-(b) (No change.)

(c) The kennel master shall supervise the leadouts in theplac-
ing of thegreyhound in theproper [receiveagreyhound fromitstrainer,
one at atime, and ensure that the greyhound isplaced in its] crate until
removed for racing. The kennel master or the kennel master’s assistant
shall remain on guard in the paddock area from weigh-in time until the
greyhounds are removed for the last race.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 17,

2000.

TRD-200005830
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 833-6699

♦ ♦ ♦
SUBCHAPTER B. ENTRIES AND PRE-RACE
PROCEDURES
16 TAC §§315.102, 315.103, 315.105 - 315.107, 315.110

The Texas Racing Commission proposes amendments to
§§315.102-315.103, 315.105-315.107, and 315.110. The
amendments are proposed as part of a rule review conducted
pursuant to Chapter 1275, Acts of the 75th Legislature, 1997,
§55 and the General Appropriations Act, Article IX, Acts of
the 76th Legislature, 1999, §9-10.13. The amendments clarify
the eligibility requirements for greyhounds to participate in a
pari-mutuel race, the procedures for entering and running stakes
races, and issues relating to entry, nominating, sustaining, and

starting fees. The amendments also clarify the responsibilities
between the Commission, the Executive Secretary, and the
racing judges and conform terminology to current Commission
rule style and industry usage.

Paula C. Flowerday, Executive Secretary for the Texas Racing
Commission, has determined that for the first five-year period the
amendments are in effect there will be no fiscal implications for
state or local government as a result of enforcing the proposal.

Ms. Flowerday has also determined that for each of the first
five years the amendments are in effect the public benefit antici-
pated as a result of enforcing the proposal will be that the Com-
mission’s rules will be consistent with current industry practice,
will be easier to understand and enforce, and will be internally
consistent. There will be no fiscal implications for small busi-
nesses or micro- businesses. There is no anticipated economic
cost to an individual required to comply with the amendments as
proposed. The proposal will have no effect on the state’s agri-
cultural, horse breeding, horse training, greyhound breeding, or
greyhound training industries.

Comments on the proposal may be submitted on or before Oc-
tober 2, 2000, to Paula C. Flowerday, Executive Secretary for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.

The amendments are proposed under the Texas Civil Statutes,
Article 179e, §2.21, which authorizes the Commission to adopt
rules clearly separating the policymaking responsibilities of the
Commission and the management responsibilities of the Execu-
tive Secretary; §3.02, which authorizes the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; §3.07, which authorizes the Commission
to adopt rules specifying the authority and duties of each racing
official; and §6.06, which authorizes the Commission to adopt
rules on all matters relating to the operation of pari-mutuel race-
tracks.

The proposed amendments implement Texas Civil Statutes, Ar-
ticle 179e.

§315.102. Entry Procedure.

(a)-(d) (No change.)

(e) A joint [subscription or] entry may be made by one or more
owner of a greyhound. If the ownership interests in a greyhound are
equally divided, each owner is jointly and severally liable for all fees
and forfeits.

(f) The racing officials may require a person in whose name
a greyhound is entered to produce proof that the greyhound is [not]
owned only by persons licensed [in any part by aperson who isnot eli-
gible] to participate in pari-mutuel racing [or proof of the extent of the
person’s ownership in the greyhound]. The racing judges may declare
the greyhound out of a race if the person fails to comply with a demand
made under this subsection.

(g)-(i) (No change.)

(j) A greyhound whose entry is ordered refused at a racetrack
in any jurisdiction because of inconsistent racing or erratic racing per-
formance for no apparent reason may not enter a race at any licensed
racetrack [association grounds] in this state until:

(1) the greyhound has been successfully schooled at the
racetrack at which the greyhound is to compete; and

(2) the person making the entry has received the approval
of the racing judges.
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(k)-(l) (No change.)

(m) If a race does not fill and is cancelled [declared off], the
racing secretary shall conspicuously post the names of the greyhounds
that had entered the race not later than 9:00 p.m. of the day the race is
cancelled [declared off].

§315.103. Eligibility to Enter or Start.

(a) A greyhound that is entered in a purse race shall start in the
race, unless the greyhound is [declared or] scratched.

(b) A greyhound may not enter or start in a race if:

(1) the greyhound is disqualified from entry or start;

[(2) aperson owning or controlling an interest in the grey-
hound, or the spouse of such a person, is not eligible to participate in
pari-mutuel racing;]

(2) [(3)] the greyhound has not been conditioned by a li-
censed trainer; or

(3) [(4)] the greyhound is on the official schooling list or
the veterinarian’s list.

(c)-(f) (No change.)

§315.105. Stakes Race[Sweepstakes].

(a) Except as provided by the published notice of a stakes race
[sweepstakes], entries [anddeclarations] for astakesrace[sweepstakes]
which close during or on the eve of a race meeting, close at the rac-
ing secretary’s office. Entries and declarations for a sweepstakes that
closes at another time close at the association’s office.

(b) An entry or declaration for a stakesrace[sweepstakes] may
not be received after the hour designated for closing. If an hour is
designated, an entry or declaration may be mailed or sent by facsimile
before midnight of the day of closing, provided the entry or declaration
is received by the racing secretary with adequate time to comply with
all other conditions of the race.

(c) A nomination for a stakesrace[sweepstakes] [received and
postmarked before midnight of the day of closing] is valid if it is re-
ceived by the racing secretary at least 24 hours before the close of
[overnight] entries for overnight races to be held on the same day at
the stakes race.

(d) If an entry [or declaration] for a stakes race [sweepstakes]
that was sent by mail or facsimile [telecopy] is not timely received,
the person sending the entry or declaration must present to the racing
secretary proof of the mailing or facsimile [telecopy] not later than 24
hours after the deadline for receipt of the entry or declaration. The
racing secretary may not accept an entry or declaration for which proof
is not submitted in accordance with this subsection.

(e) If a greyhound does not compete in a stakes race in which
the greyhound was entered, the owner of the greyhound forfeits all
nominating, sustaining, and stating fees paid in behalf of the grey-
hound. [An entry in a sweepstakes is a subscription and may not be
withdrawn.]

§315.106. Liability for Entry Fee.

(a) (No change.)

[(b) If a person who sells a greyhound with engagements or
a person who transfers entries is compelled to pay arrears through the
default of thepurchaser or transferee, theperson may placetheamount
on theforfeit list asdueto theperson fromthepurchaser or transferee.]

[(c) If a person is prevented from entering or starting a grey-
hound in aracebecauseof arrears for which theperson would not oth-
erwisebeliable, theperson may pay thearrears, enter or start thegrey-
hound, and place the amount of the arrears on the forfeit list as due to
the person.]

(b) [(d)] With the prior approval of the racing judges, the rac-
ing secretary may waive the obligation to pay arrears by a person who
has sold a greyhound with engagements or transferred entries.

§315.107. Payments of Nominating, Sustaining and Starting Fees
[Entry Money].

(a)-(b) (No change.)

[(c) A person with aclaimagainst agreyhound, suchasamort-
gage, bill of sale, or lien, must filetheclaim with theracing secretary to
be entitled to receive a portion of the greyhound’s winnings. A claim
filed under this subsection may be satisfied only by winnings earned
after the claim was filed with the racing secretary. ]

(c) [(d)] If a stakes race is not run for any reason, the associ-
ation shall refund all nominating, sustaining, and starting [entry] fees
paid, if any.

(d) [(e)] In an emergency, an association may postpone or can-
cel [declare off] a race or stakes race with the approval of the racing
judges. [after giving adequate public notice.] The association shall re-
fund all nominating, subscribing and starting fees [subscriptions and
declaration money] for a race [postponed or declared off] under this
section [subsection].

§315.110. Scratches.

(a) A greyhound may be scratched from a race only with the
approval of the racing judges. Arequest to scratch a greyhound may
bemadeonly by theowner, trainer, or authorized agent of theowner or
trainer. The request must be filed with the racing secretary at least 30
minutesbefore the time designated for thedrawing of post positions or
the time designated by the racing secretary.

(b) A scratch that occurs as a result of a violation of a racing
rule carries a penalty and/or suspension of the greyhound for six race
days. The racing judges shall review the cause for a scratch and may
take disciplinary action. If a greyhound is scratched because the owner
or trainer of the greyhound fails to have the greyhound at the track at
the appointed time for weighing-in, the racing judges may impose take
disciplinary action against [a penalty on] the person responsible.

(c)-(e) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 17,

2000.

TRD-200005829
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 833-6699

♦ ♦ ♦
16 TAC §315.109

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
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Texas Racing Commission or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Racing Commission proposes the repeal of §315.109
relating to declarations. The repeal is proposed as part of a rule
review conducted pursuant to Chapter 1275, Acts of the 75th
Legislature, 1997, §55 and the General Appropriations Act, Arti-
cle IX, Acts of the 76th Legislature, 1999, §9-10.13. The section
proposed for repeal governs declarations made by a greyhound
owner or trainer to take a greyhound out of a race. Under cur-
rent usage, greyhounds are not declared out of races but rather
are scratched. Because scratches are covered by §315.110, this
rule is unnecessary and may be repealed.

Paula C. Flowerday, Executive Secretary for the Texas Racing
Commission, has determined that for the first five-year period the
amendments are in effect there will be no fiscal implications for
state or local government as a result of enforcing the proposal.

Ms. Flowerday has also determined that for each of the first five
years the repeal is in effect the public benefit anticipated as a re-
sult of enforcing the proposal will be that the Commission’s rules
will be consistent with current industry practice, will be easier to
understand and enforce, and will be internally consistent.

Ms. Flowerday has also determined that for each of the first
five years the amendments are in effect the public benefit antici-
pated as a result of enforcing the proposal will be that the Com-
mission’s rules will be consistent with current industry practice,
will be easier to understand and enforce, and will be internally
consistent. There will be no fiscal implications for small busi-
nesses or micro- businesses. There is no anticipated economic
cost to an individual required to comply with the amendments as
proposed. The proposal will have no effect on the state’s agri-
cultural, horse breeding, horse training, greyhound breeding, or
greyhound training industries.

Comments on the proposal may be submitted on or before Oc-
tober 2, 2000, to Paula C. Flowerday, Executive Secretary for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.

The amendments are proposed under the Texas Civil Statutes,
Article 179e, §2.21, which authorizes the Commission to adopt
rules clearly separating the policymaking responsibilities of the
Commission and the management responsibilities of the Execu-
tive Secretary; §3.02, which authorizes the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; and §6.06, which authorizes the Com-
mission to adopt rules on all matters relating to the operation of
pari-mutuel racetracks.

The proposed amendments implement Texas Civil Statutes, Ar-
ticle 179e.

§315.109. Declarations.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 16,

2000.

TRD-200005809

Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 833-6699

♦ ♦ ♦
SUBCHAPTER C. RACE PROCEDURES
16 TAC §§315.209, 315.211

The Texas Racing Commission proposes amendments to
§§315.209 and 315.211. The amendments are proposed as
part of a rule review conducted pursuant to Chapter 1275,
Acts of the 75th Legislature, 1997, §55 and the General Ap-
propriations Act, Article IX, Acts of the 76th Legislature, 1999,
§9-10.13. The amendments clarify the relative responsibilities
between the Commission and the Executive Secretary and
conform the rules relating to objections to the current statute.

Paula C. Flowerday, Executive Secretary for the Texas Racing
Commission, has determined that for the first five-year period
the repeal is in effect there will be no fiscal implications for state
or local government as a result of enforcing the proposal.

Ms. Flowerday has also determined that for each of the first five
years the amendments are in effect the public benefit anticipated
as a result of enforcing the proposal will be that the Commission’s
rules will be consistent with state law, will be easier to under-
stand and enforce, and will be internally consistent. There will be
no fiscal implications for small businesses or micro-businesses.
There is no anticipated economic cost to an individual required
to comply with the amendments as proposed. The proposal will
have no effect on the state’s agricultural, horse breeding, horse
training, greyhound breeding, or greyhound training industries.

Comments on the proposal may be submitted on or before Oc-
tober 2, 2000, to Paula C. Flowerday, Executive Secretary for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.

The amendments are proposed under the Texas Civil Statutes,
Article 179e, §2.21, which authorizes the Commission to adopt
rules clearly separating the policymaking responsibilities of the
Commission and the management responsibilities of the Execu-
tive Secretary; §3.02, which authorizes the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; and §6.06, which authorizes the Com-
mission to adopt rules on all matters relating to the operation of
pari-mutuel racetracks.

The proposed amendments implement Texas Civil Statutes, Ar-
ticle 179e.

§315.209. No Race.

(a)-(c) (No change.)

(d) The racing judges shall immediately report a "no race" to
the executive secretary [or a designee of the executive secretary], and
include a detailed explanation of the cause. Not later thanfive days
after the date of a "no race", the association may apply to the executive
secretary [commission] for a make-up race to replace the "no race".

§315.211. Objections.

(a) An objection regarding a race ,other than the actual run-
ning of the race, must be made by an owner or the authorized agent of
the owner, a trainer of a greyhound engaged in the race, or an official.
An objection must be made to the racing judges, who may require that
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the objection be made in writing with a copy sent immediately to the
executive secretary.

[(b) The racing judgesmay require acash deposit to cover the
costs and expenses of determining an objection. The deposit may be
forfeited if the objection proves to be without foundation.]

(b) [(c)] Except as otherwise provided by this subsection, an
objection must be made to the racing judges not later than 72 hours
after the race is run. An objection to a decision of the clerk of scales
must be made before the greyhounds leave the paddock for the post.

(c) [(d)] Pending a decision on an objection, any money or
prize to which a greyhound that is the subject of the objection would
be entitled, shall be held until the objection is decided.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 16,

2000.

TRD-200005810
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 833-6699

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 23. TEXAS REAL ESTATE
COMMISSION

CHAPTER 535. PROVISIONS OF THE REAL
ESTATE LICENSE ACT
SUBCHAPTER R. REAL ESTATE
INSPECTORS
22 TAC §535.205, §535.212

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Real Estate Commission or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Real Estate Commission (TREC) proposes the repeal
of §535.205, concerning inspectors licensed under a prior law,
and §535.212, concerning education and experience require-
ments for an inspector license. Section 535.205 is proposed for
repeal because its provisions have either been placed in other
sections or are adequately addressed in Texas Civil Statutes, Ar-
ticle 6573a, §23. Section 535.212 is being replaced with a new
section detailing the education and experience requirements for
an inspector license and related matters. The repeals have been
recommended by the Texas Real Estate Inspector Committee,
an advisory committee of nine professional inspectors appointed
by TREC, and are proposed in connection with TREC’s on-going
review of its rules.

Mark A. Moseley, general counsel, has determined that for the
first five-year period the repeals are in effect there will be no fis-
cal implications for the state or for units of local government as a

result of enforcing or administering the repeals. There is no an-
ticipated impact on small businesses, micro businesses or local
or state employment as a result of implementing the repeals.

Mr. Moseley also has determined that for each year of the first
five years the repeals as proposed are in effect the public benefit
anticipated as a result of enforcing the repeals the elimination of
unnecessary rules and clearer guidelines for the education and
experience requirements for an inspector license. There is no
anticipated economic cost to persons who are required to comply
with the proposed repeals.

Comments on the proposal may be submitted to Mark A. Mose-
ley, General Counsel, Texas Real Estate Commission, P.O. Box
12188, Austin, Texas 78711-2188.

The repeals are proposed under Texas Civil Statutes, Article
6573a, §5(h), which authorize the Texas Real Estate Commis-
sion to make and enforce all rules and regulations necessary for
the performance of its duties. The statute which is affected by
this proposal is Texas Civil Statutes, Article 6573a.

§535.205. Inspectors Licensed under Prior Law.

§535.212. Education and Experience Requirements for an Inspector
License.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 16,

2000.

TRD-200005815
Mark A. Moseley
General Counsel
Texas Real Estate Commission
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 465-3900

♦ ♦ ♦
22 TAC §§535.206, 535.208, 535.212-535.214,
535.216-535.218, 535.221, 535.223, 535.224, 535.226

The Texas Real Estate Commission (TREC) proposes amend-
ments to §§535.206, 535.208, 535.213-535.214, 535.216,
535.218, 535.221, 535.223, 535.224, 535.226 and new
§535.212 and §535.217, concerning licensed inspectors. The
amendments and new sections are proposed in connection with
TREC’s on-going review of its rules and are intended to bring
the sections into conformity with recent changes to other TREC
rules governing the procedures for obtaining and renewing
licenses as well as making other substantive changes to the
sections. The amendments also would adopt by reference
revised application forms and an experience log used by
applicants.

The amendment to §535.206 would modify the section to be sim-
ilar in voice and style with other TREC rules. Archaic language
referring to a former registration program would also be elimi-
nated. The amendment to §535.208 would require applicants
for the professional inspector license or the real estate inspector
license to obtain an education evaluation prior to filing an appli-
cation. This change would be necessary to permit on-line filing
of applications, which would be permitted under the amended
section. If the applicant files electronically, the applicant would
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be required to complete the process by submitting a printed copy
of the application containing a signature and photograph within
60 days after paying the filing fee on-line. The amendment also
adopts by reference a revised Inspection Log, a form used by ap-
plicants and licensees to show satisfaction of experience require-
ments, and three revised license application forms. The forms
would be changed to obtain a permanent mailing address from
the applicant and, at the discretion of the applicant, daytime tele-
phone numbers or e-mail addresses to facilitate curative work by
TREC staff.

New §535.212 would adopt revised guidelines for the accep-
tance of courses submitted by applicants and permit the ac-
ceptance of courses offered by a professional trade association,
consistent with changes to other TREC rules. Experience re-
quirements for a license are also addressed in the new section.
Those applicants who are applying directly for an inspector li-
cense or a professional license on the basis of additional course-
work would be required to show proportional credit in each of
the structural, mechanical and electrical systems. Experience
for work in another licensed occupation would be restricted to
persons licensed as architects, professional engineers, or engi-
neers-in-training. Applicants who substitute personal work ex-
perience would be required to show five years of experience for
a real estate inspector license and seven years of experience
for a professional inspector license; the experience claimed also
would have to be derived from work on each of the three sys-
tems found in improvements to real property. These changes
would help to ensure that persons licensed without first being
sponsored by a professional inspector and performing inspec-
tions under supervision are competent to practice as inspectors.

The amendment to §535.213 would clarify that the accreditation
and regulation of inspection schools and approval of courses and
instructors will be conducted under the same guidelines govern-
ing real estate schools and instructors. The amendment also
would clarify that a school accredited to offer real estate courses
is not required to obtain a separate accreditation to offer inspec-
tion courses, provided any inspection courses have been ap-
proved by TREC before they are offered. The amendment to
§535.214 would delete archaic language referring to the sched-
uling of an examination.

The amendment to §535.216 would require licensed inspectors
on inactive status to provide TREC with a permanent mailing ad-
dress and report changes to that address within 10 days after
the change. The amendment also would permit licenses to be
renewed on-line as TREC develops the capacity to handle the
inspection renewals in that fashion. If TREC requests informa-
tion from a licensee in connection with a renewal application, the
amendment would require the licensee to furnish the information
within 30 days after the request, or be subject to disciplinary ac-
tion.

New §535.217 addresses conduct by an inspector which may
warrant disciplinary action as being dishonest. The new sec-
tion would require an inspector to disclose and obtain the con-
sent to all parties to a transaction before accepting a fee or other
valuable consideration from a person other than the inspector’s
client. This requirement would ensure that the licensee’s inten-
tion of accepting a fee or other valuable consideration from a ser-
vice provider or from a party other than the inspector’s client is
disclosed to the parties to the transaction and that they have no
objection to the acceptance of the fee or consideration. Similarly,
the new section would require a licensed inspector to obtain the

consent of the inspector’s client before paying a portion of the in-
spector’s fee to a service provider or other participant in the real
estate transaction for which the inspection has been performed.

The amendment to §535.218 would clarify that, consistent
with TREC rules governing real estate courses, completion
of a final examination would be required for a course offered
by alternative delivery methods, such as by computer. The
amendment to §535.221 clarifies that Internet advertising and
e-mail are included in the definition of the term "advertisements"
and that the name or assumed name of a licensee’s sponsoring
inspector must be included in the licensee’s advertisements.
The amendment to §535.223 would update references to the
standards of practice governing inspectors. The amendment
to §535.224 would delete archaic language referring to reg-
istrations and update rule and statutory citations found in the
section. The amendment to §535.226 would require inspector
licensees to notify each other in writing if either terminates
a sponsorship or leaves the sponsorship of a professional
inspector. This change would help to ensure that inspectors are
aware of any change in license status or responsibility resulting
from a change in sponsorship. The amendment also would
revise references to the standards of practice for inspectors.

Mark A. Moseley, general counsel, has determined that for the
first five-year period the sections are in effect there will be no fis-
cal implications for the state or for units of local government as a
result of enforcing or administering the sections. There is no an-
ticipated impact on small businesses, micro businesses or local
or state employment as a result of implementing the sections.

Mr. Moseley also has determined that for each year of the first
five years the sections as proposed are in effect the public bene-
fit anticipated as a result of enforcing the sections will be consis-
tent and updated sections as well as increased protection for the
public when dealing with licensed inspectors. There is no antici-
pated economic cost to persons who are required to comply with
the proposed sections.

Comments on the proposal may be submitted to Mark A. Mose-
ley, General Counsel, Texas Real Estate Commission, P.O. Box
12188, Austin, Texas 78711-2188.

The amendments and new sections are proposed under Texas
Civil Statutes, Article 6573a, §5(h), which authorize the Texas
Real Estate Commission to make and enforce all rules and reg-
ulations necessary for the performance of its duties. The statute
which is affected by this proposal is Texas Civil Statutes, Article
6573a.

§535.206. The Texas Real Estate Inspector Committee.

(a) The composition and functions of the committee are[shall
be] as prescribed by Texas Civil Statutes, Article 6573a, §23.

(b) (No change.)

(c) The committee shall conduct its meetings[Meetings of the
committeeshall beconducted] in substantial compliance with Robert’s
Rules of Order.

(d) The secretary of the committee, or in the secretary’s ab-
sence, a member designated by the chairman, shall prepare minutes of
each meeting and submit theminutes to thecommitteefor approval and
for filing with the commission.[Minutes of each meeting shall be pre-
pared by the secretary of the committee, or in the secretary’s absence,
by a member designated by the chairman. Minutes shall be submitted
to the committee for approval and shall be filed with the commission
upon approval.]
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(e) (No change.)

(f) Hearings before the committee concerning the [registra-
tion,] licensing[,] or discipline of real estate inspectors will [shall] be
conducted in accordance with §535.224 of this title (relating to Pro-
ceedings before the Committee).

§535.208. Application for a License.

(a) A person desiring to be licensed shall file an application
using forms prescribed by the commission. Prior to fil ing an applica-
tion for a real estate inspector license or for a professional inspector
license, the applicant must pay the required fee for evaluation of the
education completed by the person and must obtain awritten response
fromthecommissionshowing theapplicant meetscurrent education re-
quirementsfor thelicense. Thecommission may requireanapplicant to
furnish materialssuch assourceoutlines, syllabi, coursedescriptionsor
official transcripts to verify course content or credit. The commission
may not accept an application for filing if the application is materially
incomplete or the application is not accompanied by the appropriate
fee. The commission may not issue a license unless the applicant:

(1) (No change.)

(2) satisfies any experience or education requirements es-
tablished by the Real Estate License Act (the Act), §23, or by these
sections [,providing written proof from the course provider that suc-
cessful completion of afinal course examination or other form of final
evaluation was required for course credit];

(3)-(4) (No change.)

(b) If the commission develops a system whereby a person
may electronically file an application for a license, a person who has
previously satisfied applicableeducation requirementsand obtained an
evaluation from the commission also may apply for a license by ac-
cessing the commission’s Internet web site, entering the required in-
formation on the application form and paying the appropriate fee in
accordance with the instructions provided at the site by the commis-
sion. Within 60 days after paying the fee, the applicant must complete
theapplication processby submitting to thecommission aprinted copy
of the application signed by the applicant and any sponsoring inspec-
tor and including a photograph of the applicant. If the applicant does
not complete theapplication processasrequired by thissubsection, the
commission shall terminate the application.

(c) [(b)]The Texas Real Estate Commission adopts by refer-
ence the following forms approved by the commission. These forms
are published by and available from the Texas Real Estate Commis-
sion, P.O. Box 12188, Austin, Texas 78711-2188:

(1) Inspection Log, Form REI 1-3;

(2) [(1)]Application for a License as an Apprentice Inspec-
tor, Form REI 2-6 [2-5];

(3) [(2)]Application for a License as a Real Estate Inspec-
tor, Form REI 4-7 [4-6]; and

(4) [(3)]Application for a License as a Professional Inspec-
tor, Form REI 6-7 [6-6].

(d) [(c)] An application shall be considered void and subject
to no further evaluation or processing when one of the following events
occurs.

(1) The applicant fails to satisfy a required examination
within six months from the date the application is accepted for filing.

(2) The applicant fails to provide information or documen-
tation within 60 days after the commission makes written request for
the information or documentation.

(3) The applicant fails to submit a required fee within 60
days after the commission makes written request for payment of the
fee.

(e) [(d)]An application for a license may be denied if the com-
mission determines that the applicant has failed to satisfy the commis-
sion as to the applicant’s honesty, trustworthiness and integrity or if the
applicant has been convicted of a criminal offense which is grounds
for disapproval of an application under §541.1 of this title (relating to
Criminal Offense Guidelines). Notice of the denial and any hearing on
the denial shall be as provided in the Act, §10 and §533.34 of this title
(relating toDisapproval of anApplicationfor aLicenseor Registration)
[§535.224 of this title (relating to ProceedingsbeforetheCommittee)].
For the purposes of this section, the term "late renewal" means an ap-
plication for a license by a person who held the same type of license no
more than two years prior to the filing of the application.

(f) [(e)] Procuring or attempting to procure a license by fraud,
misrepresentation or deceit or by making a material misstatement of
fact in an application is grounds to deny the application or suspend
or revoke the license. It is a violation of this section for a sponsoring
professional inspector knowingly to make a false statement to the com-
mission in an application for a license or late renewal of a license for
an apprentice or a real estate inspector.

§535.212. Education and Experience Requirements for an Inspector
License.

(a) Educational requirements.

(1) To be accepted for inspector licensing, a course must
meet each of the following requirements.

(A) The course was devoted to a subject listed in Texas
Civil Statutes, Article 6573a (the Act), §23(a)(3); provided, however,
no more than 30 cumulative classroom hours in course credit may be
accepted by the commission for inspection-related business, legal, re-
port writing or ethics courses

(B) The student was present in the classroom for the
hours of credit granted by the course provider, or completed makeup
in accordance with the requirements of the provider, or by applicable
commission rule.

(C) Successful completion of a final examination or
other form of final evaluation was a requirement for receiving credit
from the provider.

(D) The daily course presentation did not exceed ten
hours.

(E) The course was offered by one of the following
providers:

(i) a school accredited by the commission;

(ii) a school accredited by an inspector regulatory
agency of another state;

(iii) a college or university accredited by a regional
accrediting association, such as the Commission on Colleges of the
Southern Association of Colleges and Schools, or its equivalent, or by
a recognized national or international accrediting body;

(iv) a unit of federal, state or local government;

(v) a nationally recognized building, electrical,
plumbing, mechanical or fire code organization;

(vi) a professional trade association; or

(vii) an entity whose courses are approved and reg-
ulated by an agency of this state.
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(2) The term "code organization" means a non-profit or-
ganization whose members develop and advocate scientifically based
codes and standards relating to one or more of the systems found in
an improvement to real estate. The term "professional trade associa-
tion" means a nonprofit, cooperative, and voluntarily joined associa-
tion of business or professional competitors that is designed to assist
itsmembers and its industry or profession in dealing with mutual busi-
ness or professional problems and in promoting the common interest
of its members.

(3) Except as provided to the contrary by this section, the
review and acceptance of correspondence courses or courses offered
by alternative delivery systems such as computers will be conducted in
the manner prescribed by §535.62 of this title (relating to Acceptable
Courses of Study). Correspondence courses are acceptable only if of-
fered by an accredited college or university.

(4) Providers may obtain prior approval of a classroom
course by submitting the following items to the commission:

(A) acoursedescription, including thenumber of hours
of credit to be awarded;

(B) a timed course outline;

(C) a copy of any textbook, course outline, syllabus or
other written course material provided to students; and

(D) a copy of the written final examination which mea-
sures a student’s mastery of the course.

(b) Experience requirements.

(1) An applicant may substitute the following experience
or additional education in lieu of the number of real estate inspections
required by theAct and in lieu of therequirement that theapplicant has
previously been licensed for aspecified timeasan apprenticeinspector
or a real estate inspector:

(A) For a real estate inspector license, the applicant
must have completed at least 30 additional hours of core real estate
inspection coursesacceptable to thecommission, with at least 10 hours
of credit each for the structural, mechanical (including appliances,
plumbing, and HVAC components) and electrical systems found in
improvements to real property, or the applicant must provide docu-
mentation satisfactory to the commission to establish that the person
has been licensed or registered at least three years as an architect,
professional engineer, or engineer-in-training, or hasat least five years
of personal experience inspecting, installing, servicing, repairing or
maintaining each of the structural, mechanical and electrical systems
found in improvements to real property. Documentation of experience
must be in verified form and from persons other than the applicant
who have personal knowledge of the applicant’s occupation and work.

(B) For a professional inspector license, the applicant
must have completed at least 60 additional hours of core real estate in-
spection coursesacceptableto thecommission, with at least 20hoursof
credit eachfor thestructural, mechanical (includingappliances, plumb-
ing, and HVAC components) and electrical systems found in improve-
ments to real property, or provide documentation satisfactory to the
commission to establish that the person has been licensed or regis-
tered at least five years as an architect, professional engineer, or en-
gineer-in-training, or has at least seven years of personal experience
inspecting, installing, servicing, repairing or maintaining each of the
structural, mechanical and electrical systemsfound in improvementsto
real property. Documentation of experience must be in verified form
and from persons other than the applicant who have personal knowl-
edge of the applicant’s occupation and work.

(2) For thepurposeof measuring thenumber of inspections
required to receive a licenseor to sponsor apprentice inspectorsor real
estate inspectors, thecommission will consider an improvement to real
property to be any unit which is capable of being separately rented,
leased or sold. Subject to thefollowing restrictions, an inspection of an
improvement to real property which includes the structural and equip-
ment/systems of the unit will constitute a single inspection.

(A) Half credit will be given for an inspection limited
to structural components only or to equipment/systems only.

(B) No morethan 80% of the inspections for which ex-
perience credit is given may be limited to structural components only
or to equipment/systems components only.

(C) A report which covers two or more improvements
will be considered a single inspection.

(D) Real estate inspectors and professional inspectors
may not receive experience credit for an inspection performed by an
apprentice under their supervision.

(E) The commission may not give experience credit to
the same applicant or professional inspector for more than three com-
plete or six partial inspections per day. No more than three applicants
may receive credit for the inspection of the same unit within a 30 day
period, and no morethan threeapprentice inspectorsmay receivecredit
for an inspection of the same unit on the same day.

(F) For thepurpose of satisfying any requirement that a
licensebeheld for aperiod of timeprior to an applicant’ sbeing eligible
for a license as a real estate inspector or professional inspector, the
commission may not give credit for periods in which a license was on
inactive status. An applicant for a real estate inspector license must
have been licensed on active status for a total of at least three months
within the 12 month period prior to the filing of the application. An
applicant for a professional inspector license must have been licensed
on active status for a total of at least 12 months within the 24 month
period prior to the filing of the application.

§535.213. Schools and Courses of Study in Real Estate Inspection.

(a) Except as provided by this section, the accreditation and
regulation of schools and courses of study in real estate inspection and
theapproval of instructorswill [shall] be conducted as required for real
estate schools by §535.64 [§535.66] of this title (relating to Accredita-
tion of Schools and Approval of Courses and Instructors [Educational
Programs: Accreditation]), §535.65 of this title (relating to Changes
in Ownership or Operation of School; Presentation of Courses, Adver-
tising, and Records ) and §535.66 of this title (relating to Payment of
Annual Fee, Audits, Investigations and Enforcement Actions).

(b) A person [An entity] applying for accreditation of a real
estate inspection school shall use application forms approved by the
commission [submit course material for no less than 90 hours of core
real estate inspection courses]. All [Additional] courses must [may]
be approved [submitted for approval] by the commission prior to be-
ing offered for credit. A school accredited by the commission to offer
real estate courses is not required to apply for an accreditation under
this section to offer real estate inspection courses, provided all courses
offered by the school have been approved by the commission. The
commission may submit proposed courses to the TexasReal Estate In-
spector Committee for review and recommendation.

[(c) To be eligible to apply for approval as an instructor in a
core real estate inspection course, a person must shall be:]

[(1) a professional inspector licensed in Texas with a min-
imum of three years active practice in the areas of study for which ap-
proval is sought;]
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[(2) aperson holding abachelor’sor higher degreefrom an
accredited collegeor university with aminimum of 12 semester credits
of course work in the area of study for which approval is sought; or]

[(3) a person found by the commission to possess a back-
ground substantially equivalent to paragraph (1) or (2) of this subsec-
tion by means of professional or instructional experience.]

[(d) Daily coursesegmentsmust beat least two hours long but
not longer than 10 hours.]

[(e) The provisions of subsection (kk) of §535.66 of this title
(relating to Educational Programs: Accreditation) do not apply toareal
estate inspection coursefor which lessthan 30 hoursof credit isgiven.]

[(f) The commission may submit proposed courses to the
Texas Real Estate Inspector Committee for review and recommenda-
tion.]

§535.214. Examinations.
(a)-(b) (No change.)

[(c) The commission shall schedule an applicant to sit for the
examination. Examinations may be rescheduled at the request of the
applicant unless to do so would extend the time for satisfying the ex-
amination requirement beyond the time permitted by the Act.]

§535.216. Renewal of License.
(a) (No change.)

(b) The commission shall mail the prescribed renewal applica-
tion form to the last known business address of the licensee at least 90
days prior to the expiration of the license. If the license is on inactive
status, the form will be mailed to the licensee’s last known permanent
mailing [residence] address as shown in the commission’s computer-
ized records. An inactive licensee shall furnish a permanent mailing
address at the time the licensee becomes inactive and report all subse-
quent address changes within 10 days after a change of address. If a
licensee fails to provide a permanent mailing address, the last known
mailing addressfor thelicenseewill bedeemed to bethe licensee’sper-
manent mailing address. [The commission shall have no obligation to
mail aformtoalicenseeon inactivestatuswho failsto furnishthecom-
mission with aresidenceaddress.] An apprentice inspector or a real es-
tate inspector must be sponsored by a licensed professional inspector
in order to renew a license on an active status. It is the responsibility
of the licensee to apply for renewal, and failure to receive a renewal
application form does not relieve the licensee of the responsibility of
applying for renewal.

(c) If thecommission developsasystemwhereby licensesmay
be renewed electronically, a licensee also may renew an unexpired li-
cense by accessing the commission’s Internet web site, entering the
required information on the renewal application form, satisfying appli-
cable education requirements and paying the appropriate fee in accor-
dance with the instructions provided at the site by the commission.

(d) A licenseeshall provideinformation requestedby thecom-
mission in connection with an application to renew a licensewithin 30
daysafter the commission requests the information. Failure to provide
information requested by thecommission in connection with arenewal
application within the required time is grounds for disciplinary action
under the Act, §15B(b).

(e) [(c)]Renewal applications filed after expiration of the li-
cense are subject to the increased fees provided by the Act, §23(f).[I f
a license has been expired for no more than two years, a previously
licensed person may apply for late renewal of the license. An appli-
cation for late renewal is an application for a license for which the ap-
plicant is not required to satisfy education, experience, or examination
requirements for an original license. An application for late renewal

of a license filed no more than one year after expiration of the license
is subject to the increased fees provided by the Act, §23(f). An appli-
cation filed more than one year after expiration of the license must be
accompanied by the feeprovided by theAct, §23(h) for an application
for an original license.]

(f) [(d)]A renewal application is deemed filed when placed
in the mail properly addressed to the commission with appropriate
postage paid.

(g) [(e)]An inspector licensed on active status who timely files
a renewal application together with the applicable fee and evidence of
completion of any required continuing education courses may continue
to practice prior to receiving a new license certificate from the commis-
sion. If the license has expired and the licensee files an application to
renew the license, the licensee may not practice until the new certifi-
cate is received.

§535.217. Dishonest Conduct as Grounds for Disciplinary Action.
For the purposes of Texas Civil Statutes, Article 6573a, (the Act),
§23(l), the commission deems the following conduct by a licensed
inspector to be dishonest and grounds for disciplinary action:

(1) accepting a fee or other valuable consideration in a
transaction from a person, other than the inspector’ s client, without
first disclosing to all parties in thetransaction that the inspector intends
to receive the fee or other valuable consideration, and obtaining the
consent of all parties.

(2) paying aportion of any fee received by the inspector to
aserviceprovider or aparticipant in areal estatetransaction, other than
the inspector’ s client, without the consent of the inspector’ s client.

§535.218. Continuing Education.
(a)-(b) (No change.)

(c) Other than for correspondence courses or courses offered
by alternative delivery methods, such as by computer, completion of
a final examination is not required for a licensee to obtain continuing
education credit for a course.

(d) (No change.)

(e) In addition to the core real estate inspection courses defined
in the Act, the commission also will accept a course related to wood-
destroying insects, radon, asbestos, lead, or other hazardous substances
[may also be taken] to satisfy continuing education requirements.

(f) (No change.)

§535.221. Advertisements.
(a) For the purposes of this section advertisements include, but

are not limited to, inspection reports, business cards, invoices, signs,
all electronic media including E-mail and the Internet, purchased tele-
phone directory displays and advertising by newspaper, radio and tele-
vision.

(b) Advertisements by a person licensed as an inspector [per-
son licensed as a professional inspector or real estate inspector or li-
censed as an apprentice inspector] must contain the name or assumed
business name of the licensee. [If the person is licensed as a profes-
sional inspector, real estate inspector or apprentice inspector, the] The
advertisements must also contain the license number of the person. If
the person is licensed as a real estate inspector or as an apprentice in-
spector, the advertisements must also contain the following:

(1) the name or assumed name of the person’s sponsoring
professional inspector; and

(2) a statement indicating that the person is sponsored by
that professional inspector.
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(c)-(d) (No change.)

§535.223. Standard Inspection Reports.

(a) ( No change.)

(b) Except as provided by this section, inspections performed
for a prospective buyer or prospective seller of one-to-four family res-
idential property must be reported on Form REI 7A-0 ("the form").
Licensed inspectors shall complete the applicable portions of the form
and provide the report within a reasonable period of time to the per-
sons for whom the inspection has been performed. If necessary to re-
port the inspection of a part, component or system not contained in the
form, or space provided on the form is inadequate for a complete re-
porting of the inspection, such as when the inspector provides a higher
level of inspection performance than that required by the standards of
practice adopted by the commission [ §535.222 of this title (relating
to Standards of Practice)], the inspector may attach additional pages
to the form. When providing comments or additional pages to report
on items listed on a form, the inspector shall arrange the comments or
additional pages to follow the sequence of the items listed in the form
adopted by the commission. If a part, component or system contained
in the form is present in the property and has not been inspected under
the departure provisions of §535.227 [§535.222] of this title (relating
to Standards of Practice: General Provisions), the inspector shall make
an appropriate notation on the form, clearly indicating the reason the
part, component, or system has not been inspected.

(c)-( g) (No change.)

§535.224. Proceedings before the Committee.

(a) (No change.)

(b) If the committee determines after a hearing that disci-
plinary action is warranted, the committee may recommend that the
commission issue a reprimand, or suspend or revoke a license [or reg-
istration]. The committee may recommend that an order of suspension
or revocation be probated in whole or in part by the commission or
that the probation be subject to reasonable terms and conditions in
the manner contemplated by the Act, §15B(d). The committee may
recommend that the commission enter a final order denying a license
[or registration] or that a probationary license [or registration] be
issued in the manner contemplated by §535.94 of this title (relating to
Hearing on Application Disapproval; Probationary License).

(c) Proceedings before the committee shall be conducted
by the committee in the manner contemplated by §§535.31-533.39
[§§533.1-533.30] of this title (relating to Practice and Procedure) and
with the Government Code, Chapter 2001, et. seq. [Administrative
Procedure and Texas Register Act, Texas Civil Statutes, Article
6252-13a]. The chairman of the committee or a member designated
by the chairman shall act as presiding officer and may vote as any
other member.

(d) In addition to the grounds for disciplinary action provided
in the Act, §23(l), a [registration or] license of an inspector may be
suspended or revoked by the commission if the inspector:

(1) fails to make good a check issued to the commission
within 30 days after the commission had mailed a request for payment
by certified mail to the inspector’s last known business address as re-
flected by the commission’s records;

(2) fails or refuses on demand to produce a document, book
or record in his possession concerning a real estate inspection con-
ducted by him for examination by the commission or its authorized
agent; or

(3) fails within 10 days to provide information requested by
the commission or its authorized agent in the course of an investigation
of a complaint.

§535.226. Sponsorship of Apprentices Inspectors and Real Estate In-
spectors.

(a) (No change.)

(b) A change in sponsorship shall be reported to the commis-
sion immediately. If the sponsorship has ended because the profes-
sional inspector has terminated the sponsorship, the professional in-
spector shall immediately so notify theapprenticeor real estateinspec-
tor in writing. If the sponsorship has ended because the apprentice in-
spector or real estate inspector has left the sponsorship, the apprentice
inspector or real estate inspector shall immediately so notify the pro-
fessional inspector in writing. [An apprentice inspector or real estate
inspector who is on active status may act for the new sponsoring pro-
fessional inspector once the written notice has been placed in the mail
to the commission along with the fee for reporting any change of ad-
dress. If theapprenticeor real estate inspector ison inactivestatus, the
return to active status shall be subject to the requirements of §535.215
of this title (relating to Inactive Inspector Status).]

(c) An apprentice inspector or real estate inspector who is on
active status may act for the new sponsoring professional inspector
once the written notice has been placed in the mail to the commission
along with thefeefor reporting any changeof address. If theapprentice
or real estate inspector is on inactive status, the return to active status
shall be subject to the requirements of §535.215 of this title (relating
to Inactive Inspector Status).

(d) [(c)]Written inspection reports must be signed by the ap-
prentice inspector who performed the inspection and by the real estate
inspector or professional inspector who directly supervised the inspec-
tion.

(e) [(d)] A licensed professional inspector is responsible for
the conduct of a licensed apprentice inspector sponsored by the profes-
sional inspector. At a minimum, a licensed professional inspector shall
provide direct supervision of the apprentice inspector by the following
means:

(1) accompanying the apprentice inspector during the per-
formance of all inspections performed by the apprentice or arranging
for a real estate inspector to accompany the apprentice; and

(2) reviewing any written inspection report prepared by the
apprentice inspector for compliance with the provisions ofthe stan-
dards of practice adopted by the commission [§535.222 of this title
(relating to Standards of Practice)].

(f) [(e)]A licensed professional inspector is responsible for the
conduct of a licensed real estate inspector sponsored by the professional
inspector. A licensed professional inspector shall provide indirect su-
pervision in a manner which protects the public when dealing with the
real estate inspector and any licensed apprentice inspectors directly su-
pervised by the real estate inspector. At a minimum a professional in-
spector shall provide indirect supervision of the real estate inspector by
doing the following:

(1) communicating with the real estate inspector on a reg-
ular basis about the inspections being performed by the real estate in-
spector and

(2) reviewing on a regular basis written inspection reports
prepared by the real estate inspector for compliance with the provisions
of the standards of practice adopted by the commission [§535.222 of
this title (relating to Standards of Practice)].
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 18,

2000.

TRD-200005839
Mark A. Moseley
General Counsel
Texas Real Estate Commission
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 465-3900

♦ ♦ ♦
SUBCHAPTER T. EASEMENT OR
RIGHT-OF-WAY AGENTS
22 TAC §535.400, §535.403

The Texas Real Estate Commission (TREC) proposes amend-
ments to §535.400, concerning registration of easement or
right-of-way agents, and §535.403, concerning renewal of
registration. The amendments are proposed in connection with
TREC’s on-going review of its rules and are generally intended
to bring the sections into conformity with recent changes to
other TREC sections. The amendments also would adopt
by reference revised application and renewal forms used by
registrants. .

The amendment to §535.400 adopts by reference revised appli-
cation forms used by individuals and businesses to file for reg-
istration. The forms have been modified to obtain a permanent
mailing address for the applicant, in addition to e-mail and tele-
phone numbers to facilitate contacts by TREC staff. The amend-
ment also would permit applicants to register on-line once TREC
has developed a capacity for such applications. If a person files
electronically, the person would be required to complete the ap-
plication process by submitting a printed copy of the application
signed by the applicant and including a photograph of the appli-
cant.

The amendment to §535.403 would permit registrants to renew
their registrations on-line once TREC has developed the capac-
ity for them to do so. The registrant would access the TREC
Internet web site, enter the required information and pay the ap-
propriate fee in accordance with the instructions provided at the
site. The amendment also would adopt by reference a revised
renewal application form, which would be changed to obtain a
permanent mailing address, rather than a residential address,
for each registrant.

Mark A. Moseley, general counsel, has determined that for the
first five-year period the sections are in effect there will be no fis-
cal implications for the state or for units of local government as a
result of enforcing or administering the sections. There is no an-
ticipated impact on small businesses, micro businesses or local
or state employment as a result of implementing the sections.

Mr. Moseley also has determined that for each year of the first
five years the sections as proposed are in effect the public benefit
anticipated as a result of enforcing the sections will be consistent
application and renewal processes for the agency’s licensees
and registrants. There is no anticipated economic cost to per-
sons who are required to comply with the proposed sections.

Comments on the proposal may be submitted to Mark A. Mose-
ley, General Counsel, Texas Real Estate Commission, P.O. Box
12188, Austin, Texas 78711-2188.

The amendments are proposed under Texas Civil Statutes, Ar-
ticle 6573a, §5(h), which authorize the Texas Real Estate Com-
mission to make and enforce all rules and regulations necessary
for the performance of its duties.

The statute which is affected by this proposal is Texas Civil
Statutes, Article 6573a.

§535.400. Registration of Easement or Right-of-Way Agents.

(a) The Texas Real Estate Commission adopts by reference
the following forms approved by the Texas Real Estate Commission
in 2000. These forms are published by and available from the Texas
Real Estate Commission, P. O. Box 12188, Austin, Texas 78711-2188.

(1) ERW 1-2 [1-1], Application For Easement Or
Right-of-Way Agent Registration For An Individual; and

(2) ERW 2-2 [2-1], Application For Easement Or
Right-of-Way Agent Registration For A Business.

(b) An individual desiring to be registered by the commission
as an easement or right-of-way agent must file form ERW 1-2 [1-1]
with the commission. If the applicant is a business, the applicant must
file form ERW 2-2[2-1]. All applicants must submit the applicable fees
set forth in The Real Estate License Act, Texas Civil Statutes, Article
6573a, (the Act). The commission will not accept an application which
has been submitted without the correct filing fees or which has been
submitted in pencil. If the commission develops a system whereby a
person may electronically file an application for registration, a person
also may apply for registration by accessing thecommission’s Internet
web site, entering therequired information on theapplication form and
paying theappropriate fee in accordancewith theinstructionsprovided
at the site by the commission. Within 60 days after paying the fee,
the applicant must complete the application process by submitting a
printed copy of the application signed by the applicant and including
a photograph of the applicant. If the applicant does not complete the
application processasrequired by thissubsection, thecommission shall
terminate the application.

(c)-(f) (No change.)

§535.403. Renewal of Registration.

(a) The commission shall establish a time period for renewal
of each registration, which shall end with the expiration date of the
current registration. Each registrant has the responsibility to apply for
renewal of a registration by making proper application as specified by
this section. Applications must be made on the current renewal appli-
cation form approved by the commission accompanied by the fee re-
quired by §11(a)(16) of The Real Estate License Act (the Act). Failure
to receive a registration renewal application form from the commis-
sion does not relieve a registrant of the obligation to obtain the appro-
priate form and to apply for renewal to maintain registration. If the
commission develops a system whereby registrations may be renewed
electronically, aregistrant also may renew an unexpired registration by
accessing thecommission’s Internet web site, entering the required in-
formation on the renewal application form and paying the appropriate
fee in accordance with the instructionsprovided at the site by the com-
mission. Failure to provide information requested by the commission
in connection with a renewal application is grounds for disciplinary ac-
tion under the Act, §9A(c)(4). A registrant who fails timely to pay a
renewal fee must apply for and receive a new registration in order to
act as an easement or right-of-way agent.
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(b) The Texas Real Estate Commission adopts by reference
Renewal Application Form ERW 5-1 [5-0], approved by the commis-
sion in 2000 [1998]. This form is published by and available from
the Texas Real Estate Commission, P.O. Box 12188, Austin, Texas
78711-2188.

(c)-(e) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 18,

2000.

TRD-200005838
Mark A. Moseley
General Counsel
Texas Real Estate Commission
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 465-3900

♦ ♦ ♦
PART 28. EXECUTIVE COUNCIL
OF PHYSICAL AND OCCUPATIONAL
THERAPY EXAMINERS

CHAPTER 651. FEES
22 TAC §651.1

The Executive Council of Physical Therapy and Occupational
Therapy Examiners proposes the amendment of §651.1, con-
cerning Fees. This section is being amended to make the fees
easier to understand, to add a fee for a provisional license, and
to raise the fee to go active from inactive. Also the amendment
adds the fee for restoration of license, which is currently found
only in the Act.

John P. Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the first five-year period the rules are in effect
there will be no fiscal implications for state or local government
as a result of enforcing or administering them.

Mr. Maline also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as
a result of enforcing the rule will be increased administrative ef-
ficiency and appropriate fees. There will be no effect on small
businesses. There are fee changes from $25 to $325 of antic-
ipated economic costs to persons who are required to comply
with the rules as proposed.

Comments on the proposed changes may be submitted
to Augusta Gelfand, OT Coordinator, Executive Council of
Physical Therapy and Occupational Therapy Examiners, 333
Guadalupe, Suite 2-510, Austin, Texas, 78701; email: au-
gusta.gelfand@mail.capnet.state.tx.us

The amendment is proposed under the Executive Council of
Physical Therapy and Occupational Therapy Act, Title 23,
Subchapter H, Chapter 452,Occupations Code, which provides
the Executive Council of Physical Therapy and Occupational
Therapy Examiners with the authority to adopt rules consistent
with this Act to carry out its duties in administering this Act.

Title 3, Subtitle H, Chapter 452, Occupational Code is affected
by this amended section.

§651.1. Occupational Therapy Board Fees.
(a) Regular License

(1) Occupational Therapist--$110

(2) Occupational Therapy Assistant--$85

[(a) Application Fees.]

[(1) Provisional:]

[(A) OTR--$15]

[(B) COTA--$15]

[(2) Temporary, Extended Temporary, or Regular:]

[(A) OT or OTR--$10]

[(B) OTA or COTA--$10]

(b) Temporary License

(1) Occupational Therapist--$50

(2) Occupational Therapy Assistant--$35

[(b) License Fees.]

[(1) Temporary:]

[(A) OT--$90]

[(B) OTA--$65]

[(2) Extended Temporary:]

[(A) OT--$115]

[(B) OTA--$90]

[(3) Provisional:]

[(A) OTR--$35]

[(B) COTA--$25]

[(4) Regular (to birth month):]

[(A) OTR--$50]

[(B) COTA--$35]

[(5) Temporary/Provisional to Regular (to birth month):]

[(A) OTR--$60]

[(B) COTA--$45]

[(6) Active to Inactive/Retiree Status:]

[(A) OTR--$25]

[(B) COTA--$25]

[(7) Inactive to Active Status:]

[(A) OTR--$175]

[(B) COTA--$125]

[(8) Inactive to Retiree Status]

[(A) OTR--$0]

[(B) COTA--$0]

(c) Provisional License

(1) Occupational Therapist--$80

(2) Occupational Therapy Assistant $75
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[(c) License Renewal Fees Per Year (on-time).]

[(1) Regular License:]

[(A) OTR--$100]

[(B) COTA--$75]

[(2) Inactive/Retiree:]

[(A) OTR--$0]

[(B) COTA--$0]

(d) Active to Inactive Status

(1) Occupational Therapist--$25

(2) Occupational Therapy Assistant $25

[(d) License Renewal Fees (late).]

[(1) Regular License:]

[(A) Late 90 days or less--Regular fee plus late fee
which is equal to one-half of the certification examination fee;]

[(B) Late more than 90 days but less than one year--
Regular feepluslate feewhich isequal to thecertification examination
fee.]

[(2) Inactive, OTR or COTA:]

[(A) Late 90 days or less--$12]

[(B) Late more than 90 days but less than one year--
$25]

(e) Inactive Status to Active Status

(1) Occupational Therapist $200

(2) Occupational Therapy Assistant $125

(f) Renewal

(1) Occupational Therapist--$200

(2) Occupational Therapy Assistant $150

(g) Late Fees

(1) Late 90 days or less--Regular fee plus late fee which is
equal to one-half of the certification examination fee;

(2) Late more than 90 days but less than one year--Regular
fee plus late fee which is equal to the certification examination fee.

(h) [(e)] Registration Fees--Facilities.

(1) Registration of First Facility--$300

(2) Registration of Each Additional--Facility $100

(i) [(f)]Renewal Fees--Facilities (on-time).

(1) Renewal of Registration of First Facility--$300

(2) Renewal of Registration of Each Additional Site--$100

(j) [(g)]Restoration Fees--First Facility.

(1) Late 90 days or less--$150

(2) Late more than 90 days but less than one year--$300

(3) Late one year or more--$600

(k) [(h)] Restoration Fees--Each Additional Site.

(1) Late 90 days or less--$50

(2) Late more than 90 days but less than one year--$100

(3) Late one year or more--$200

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 18,

2000.

TRD-200005863
John P. Maline
Executive Director
Executive Council of Physical and Occupational Therapy Examiners
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 305-6900

♦ ♦ ♦
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 5. PROPERTY AND CASUALTY
INSURANCE
SUBCHAPTER E. TEXAS WINDSTORM
INSURANCE ASSOCIATION
DIVISION 1. PLAN OF OPERATION
28 TAC §5.4008

The Texas Department of Insurance proposes amendments to
§5.4008, concerning building code specifications in the plan of
operation of the Texas Windstorm Insurance Association (Asso-
ciation or TWIA). The purpose of the Association is to provide
windstorm and hail insurance coverage to residents in desig-
nated catastrophe areas who are unable to obtain such cover-
age in the voluntary market. The Association’s plan of operation
specifies in §5.4008 the applicable building code standards to
qualify for coverage from the Association for structures located in
designated catastrophe areas which were constructed, repaired,
or to which additions are made on and after September 1, 1998,
the effective date of the Building Code for Windstorm Resistant
Construction (the code). The proposed amendments are neces-
sary to make editorial and clarifying changes that make the code
more user-friendly and easier to use. The proposed amend-
ments are a result of recommendations by the Building Code
Advisory Committee on Specifications and Maintenance to ex-
pand the available use of the code in the designated catastrophe
areas. The advisory committee’s recommended changes were
submitted to the Commissioner on June 12, 2000, and those rec-
ommended changes were accepted by the Commissioner and
are to be considered at a rulemaking hearing.

The proposed amendments to the code are as follows:

A. Section 100, General Requirements: Editorial changes were
made in this section to clarify the requirements for inspecting
structures that are moved.

B. Section 200, Basic Definitions, Assumptions, and Limitations
of the Prescriptive Code.
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1. 211, Materials. A minimum standard for structural panel siding
has been provided. An alternative corrosion resistant standard
that is more applicable for threaded rods has been provided.

C. Section 300, Prescriptive Requirements, Area Inland of the
Dividing Line and Section 400, Prescriptive Requirements, Area
Seaward of Established Dividing Line.

1. 303 and 403, Wood Stud Wall Framing. A figure to illustrate
the requirements for notching and bored holes in wall studs has
been added. The section on recessed front entryways has been
revised to allow the construction of both recessed and flush
entryways. Guidance has been provided for the construction
of supports for multiple garage door openings. Typographical
errors in the table for maximum allowable garage door header
spans have been corrected. A subsection to address general
sheathing requirements for wood structural panels has been
added. A subsection for special sheathing conditions to provide
guidance for sheathing around chimneys, sheathing around
rafters that lap top plates and sheathing around bay windows
has been added. Guidance has been provided for the use of
narrow width shearwall segments and a new subsection which
addresses minimum shearwall segment widths has been cre-
ated. Clarification has been provided for fastener requirements
for wood structural panels and gypsum wallboard used as
shearwalls. Additional fastener options for attaching the gypsum
wallboard to the wall framing have been provided. Clarification
has been provided concerning how to obtain the appropriate
length adjustment factor when using the sheathing length
adjustment table. Guidance has been provided for the use of
structural panel siding to include sheathing length adjustment
factors and a figure which addresses fastener location has been
added. The fastening requirements for shear transfer have been
clarified and the presentation of the shear transfer section has
been revised so that the requirements are easier to understand.
The use of inch wood structural panels to resist a combination
of both lateral loads and uplift loads will be permitted. The
sheathing requirements for chimneys when the sheathing is not
used for shearwall application have been revised.

2. 306 and 406, Roof Framing. Guidance has been provided for
the attachment of framing members that are a part of the over-
hangs at gable endwalls. The existing section on construction
requirements for overhangs at gable endwalls has been divided
into two subsections to improve understandability and readabil-
ity.

D. Appendices.

1. Shear Capacities for Sheathing Materials. The allowable
shear capacities of gypsum wallboard have been updated and
additional fastener spacing options for attachment of gypsum
wallboard to wall framing have been provided. The allowable
shear capacities of wood structural panels to include panel sid-
ing have been updated.

2. Figures. Illustrations are added to correspond to changes
and clarifications for the code. The figure for gable endwall over-
hangs using outlookers (platform framing construction) to show
the blocking between the outlookers and a single top plate at the
top of the drop gable end have been revised. Copies of the pro-
posed amendments to the Building Code for Windstorm Resis-
tant Construction, are available from the Office of the Chief Clerk,
MC 113-2A, Texas Department of Insurance, P.O. Box 149104,
Austin, Texas 78714-9104.

The department will consider the adoption of amendments to
§5.4008 in a public hearing under Docket Number 2457, sched-
uled for 10:00 o’clock, a.m. on October 4, 2000, in Room 100 of
the William P. Hobby, Jr. State Office Building, 333 Guadalupe
Street, Austin, Texas.

Alexis Dick, deputy commissioner for the inspections group, has
determined that for each year of the first five years that the pro-
posed amendments will be in effect, there will be no fiscal im-
plications for state or local government as a result of enforcing
or administering the section. Ms. Dick has also determined that
there will be no adverse effect on local employment or the local
economy.

Ms. Dick has also determined that for each year of the first five
years that the proposed amendments are in effect, the public
benefit anticipated as a result of adopting this amended sec-
tion will be the facilitation of compliance by coastal builders with
the code by making changes that result in a code which is more
user-friendly and easier for builders and inspectors to use. There
is no anticipated adverse economic effect on large, small or mi-
cro-businesses who are required to comply with the proposed
amendments because the amendments do not add any prescrip-
tive requirements to the code that make the code more restric-
tive. Any small business or micro-business that is required to
comply with the proposed amendments to §5.4008 will incur no
costs in addition to those costs that would be incurred under the
section as currently adopted.

To be considered, comments on the proposed amendments
must be submitted no later than 5 p.m. on October 2, 2000,
to Lynda H. Nesenholtz, General Counsel and Chief Clerk,
MC 113-2A, Texas Department of Insurance, P.O. Box 149104,
Austin, Texas 78714-9104. An additional copy of the comment
should be simultaneously submitted to Alexis Dick, Deputy
Commissioner, Inspections Group, MC 103-1A, Texas Depart-
ment of Insurance, P.O. Box 149104, Austin, Texas 78714-9104.

The amendments are proposed pursuant to the Insurance Code
Article 21.49 and §36.001. Article 21.49, §6A specifies build-
ing code requirements and approval or inspection procedures
for windstorm and hail insurance through the Association. Arti-
cle 21.49, §6C requires the Commissioner to appoint a Building
Code Advisory Committee on Specifications and Maintenance
to advise and make recommendations to the Commissioner on
building specifications and maintenance in the Association’s plan
of operation for structures to be eligible for windstorm and hail in-
surance through the Association. Article 21.49, §5(c) provides
that the Commissioner of Insurance by rule shall adopt the As-
sociation’s plan of operation with the advice of the Association’s
board of directors. Insurance Code §36.001 authorizes the Com-
missioner of Insurance to adopt rules for the conduct and execu-
tion of the duties and function of the Texas Department of Insur-
ance only as authorized by statute.

The following statute is affected by this proposal: Insurance
Code Article 21.49

§5.4008. Applicable Building Code Standards in Designated Catas-
trophe Areas for Structures Constructed, Repaired or to Which Addi-
tions Are Made On and After September 1, 1998.

(a) Areas Seaward of the Intracoastal Canal. To be eligible
for catastrophe property insurance, structures located in designated
catastrophe areas which are seaward of the Intracoastal Canal and
constructed, repaired, or to which additions are made on and after
September 1, 1998, shall comply with the Building Code for Wind-
storm Resistant Construction. The Texas Department of Insurance

25 TexReg 8598 September 1, 2000 Texas Register



adopts by reference the Building Code for Windstorm Resistant
Construction, effective September 1, 1998. Amendments to the
Building Code for Windstorm Resistant Construction are adopted by
reference to be effective December 1, 2000 [August 1, 2000].

(b) Areas Inland of the Intracoastal Canal and Within Approxi-
mately 25 Miles of the Texas Coastline and east of the Specified Bound-
ary Line and Certain Areas in Harris County.

(1) To be eligible for catastrophe property insurance, struc-
tures located in designated catastrophe areas specified in paragraphs
(2)(A) and (2)(B) of this subsection and constructed, repaired, or to
which additions are made on and after September 1, 1998, shall comply
with the Building Code for Windstorm Resistant Construction which is
adopted by reference in subsection (a) of this section and any applica-
ble amendments adopted by reference to be effective December 1, 2000
[August 1, 2000].

(2) (No change.)

(c) - (d) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 21,

2000.

TRD-200005873
Lynda Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 463-6327

♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 10. TEXAS WATER
DEVELOPMENT BOARD

CHAPTER 355. RESEARCH AND PLANNING
FUND
SUBCHAPTER B. ECONOMICALLY
DISTRESSED AREAS FACILITY ENGINEERING
31 TAC §§355.72, 355.77

The Texas Water Development Board (board) proposes amend-
ments to 31 TAC §355.72 and new §355.77, Research and Plan-
ning Fund, concerning criteria for eligibility of facility planning
projects for financial assistance and procurement of facility en-
gineering services for projects funded through the Economically
Distressed Areas Program (EDAP). The amendments to §355.72
are proposed in anticipation of a limited amount of funding for fa-
cility engineering becoming available as a result of cost savings
on some projects, the termination of non-performing contracts,
and the lapse of commitments. They are intended to clarify cri-
teria that must be met and documentation which must be sub-
mitted before the board may consider an application for financial
assistance for facility planning projects under the EDAP. The new
§355.77 will provide guidance for applicants procuring facility en-
gineering services for EDAP projects.

In 1999, the legislature added requirements to §15.407 of
the Water Code for the board to adopt rules governing the
procurement process for facility engineering services and for
the executive administrator to review and approve the selection
process used by an EDAP applicant to procure such services.
The amendments are intended to address problem areas
that have been identified in processing applications for EDAP
assistance.

The amendments to §355.72 make it clear that certain fiscal in-
formation, including recent audits, rates and charges, and capital
improvement plans, must be submitted, reviewed and evaluated
by staff before the board will consider an application for facility
engineering financial assistance under EDAP. The requirement
for an executed contract for facility engineering services is re-
flective of the statutory amendments and recognizes the impor-
tance of these services to the quality of facility planning projects.
Current rules require that an applicant must hold a Certificate of
Convenience and Necessity (CCN) or have an application on file
with TNRCC to obtain one for service to the proposed project
area. The amendment to §355.72 would require that applicant
to obtain any necessary CCN before consideration of an applica-
tion by the board; however, an alternative is included that would
allow the applicant to submit an executed interlocal agreement
with the holder of the applicable CCN as evidence of the appli-
cant’s authority to provide services to the project area.

The proposed new §355.77 is intended to fulfill the legislative
directive in SB 1421 for the board to adopt rules concerning
the procurement of facility engineering services by recipients
of EDAP funding. The new provisions are supplemental to the
basic provisions of the Professional Services Procurement Act
(Chapter 2254, TEX. GOV. CODE) and make it clear that the ser-
vice provider must be selected pursuant to written procedures
that assure that the selection process is open to all qualified
providers and that each step of the selection process is doc-
umented. Also provided are basic requirements of: (i) an ac-
ceptable statement of qualifications (SOQ); (ii) recommended
procedures for solicitation of SOQs, including publication and
response schedules and minimum contents of a Request for
Qualifications; (iii) criteria for evaluation of SOQs based on fac-
tors indicative of qualifications and experience; (iv) procedures
for review of SOQs, including suggested makeup of an evalua-
tion committee, a ranking process, and an interview procedure;
and (v) contract negotiation process. The suggested procure-
ment guidelines are formulated to ensure that the selection of
a provider of facility engineering services has documentation
which the Executive Administrator can review to verify that a
qualified provider has been selected who can deliver needed en-
gineering services at a reasonable cost within the constraints of
the particular project.

The requirement for an applicant to submit an executed contract
for facility engineering services that have been procured in com-
pliance with state law and the procedural requirements set out in
the new §355.77 with the application may be of particular signif-
icance. This and the other information to be required by the pro-
posed amendment will allow staff to make a preliminary evalua-
tion of the state of the applicant’s fiscal affairs and of its potential
capacity to manage and complete the proposed project. These
amendments may also alleviate the need for conditional com-
mitments, which can tie up funds that may never be accessed
because the applicant cannot provide basic information neces-
sary to evaluate an application, such as the recent audits.
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Ms. Pam Gulley, Director of Accounting and Finance, has de-
termined that for the first five-year period these changes are in
effect there will no be fiscal implications on state and local gov-
ernment as a result of enforcement and administration of the sec-
tions. Although the timing or sequence in which information must
be provided by an applicant is changed in some instances, the
amendments are for purposes of clarification only and impose
no new requirements on EDAP applicants.

Ms. Gulley has also determined that for the first five years the
changes as proposed are in effect the public benefit anticipated
as a result of enforcing the sections will be to assure the more
timely receipt of accurate fiscal information from EDAP appli-
cants submitting applications for facility planning assistance.
The public will also realize benefits from implementation of the
recommended process for open selection of the best qualified
providers of facility engineering services. Ms. Gulley has
determined there will be no increased economic cost to small
businesses or individuals required to comply with the sections
as proposed because the provisions apply only to political
subdivisions applying for EDAP assistance.

Comments on the proposed amendments and new section will
be accepted for 30 days following publication and may be submit-
ted to Jonathan Steinberg, Assistant General Counsel, 512/475-
2051, Texas Water Development Board, P.O. Box 13231, Austin,
Texas, 78711-3231, or by fax at 512/463-5580.

The amendments and new section are proposed under the au-
thority of the Texas Water Code, §6.101.

The statutory provision affected by the proposed amendments
and new section is Texas Water Code, Chapter 15, §15.407.

§355.72. Criteria for Eligibility.
(a) The board shall determine the counties that are affected as

that term is defined in Texas Water Code, §16.341, based on and subject
to the receipt of annual statistics found by the executive administrator
to be sufficiently reliable to make such determination. Within 60 days
of the receipt of the necessary statistics to determine the state average
of per capita income and unemployment rate, the executive administra-
tor shall submit for publication in the Texas Register a list of affected
counties. Political subdivisions in the affected counties identified on
this list shall be eligible to apply to the board for funds to pay for all or
part of the cost of facility engineering in economically distressed areas,
including plans and specifications, until the next list of eligible coun-
ties is published in the Texas Register.

(b) Political subdivisions must meet the appropriate require-
ments of this section before the board may consider an application for
[provide] financial assistance for facility planning.

(1) A county within which the political subdivision apply-
ing for assistance is wholly or partially located must have adopted the
model subdivision rules required by the Texas Water Code, §16.343.
Copies of the model subdivision rules are available upon request from
the Texas Water Development Board, Director, Border Project Man-
agement Division, P.O. Box 13231, Austin, Texas 78711.

(2) A municipality which applies for financial assistance or
within which a political subdivision applying for assistance is wholly
or partially located must have adopted the model subdivision rules re-
quired by the Texas Water Code, §16.343, if the economically dis-
tressed area to be served is partially or wholly located within the in-
corporated limits of the municipality.

(3) A political subdivision applying for facility planning
assistance must have any required certificate of public convenience and
necessity (CCN) that includes the project area and that is for the same

type of service to be addressed in the proposed facility planning study;
or, as an alternative, the applicant may submit an executed interlocal
agreement with the holder of the applicableCCN which authorizes the
applicant to provide the applicable services for the facility planning
area[ i f the project area does not have a holder of a certificate of pub-
lic convenience and necessity and one is required, the applicant must
haveapplied for thecertificateof public convenienceand necessity be-
foretheapplicant appliesfor facility plan assistance; or theapplication
must be a joint application with the holder of the certificate of public
convenience and necessity].

(4) A district or a nonprofit water supply corporation may
apply for assistance from the board if the eligible county or municipal-
ity in which the economically distressed area is located do not intend to
apply for financial assistance for the same project in the same area and
the eligible county or municipality approves by resolution the district’s
or nonprofit water supply corporation’s submittal of an application for
financial assistance.

(5) A political subdivision shall havesubmitted for review:

(A) an annual audit for the most recent fiscal year of
the political subdivision and financial statements for the three previous
complete months;

(B) the most recent order or resolution establishing the
rates and charges for the utility service for which the planning will be
performed;

(C) the current capital improvement plan for the utility
service for which the planning will be performed;

(D) an executed contract with theconsulting engineer to
prepare the facility plan and sufficient documentation to establish that
thepolitical subdivision compliedwith §355.77 of thistitleinprocuring
the services of the consulting engineer; and

(E) evidence that the county commissioners court has
prepared amap showing thepart of thecounty, outside the limitsof the
municipalities, in which the different types of on-site sewage disposal
systems may be appropriately located and the parts of the county in
which the different types of systems may not be appropriately located.

(c) Political subdivisions must meet the appropriate require-
mentsof this section before the board may provide financial assistance
for facility planning.

[(5)] If, after submission of a facility planning assistance
application, the county average per capita income increases or the av-
erage unemployment rate decreases so that the county no longer meets
the definition of affected county in §355.70 of this title (relating to Def-
initions), the political subdivision submitting the application will con-
tinue to be eligible for financial assistance provided the application is
not substantially amended.

(d) [(6)] If the applicant is a local governmental entity as de-
fined in the Health and Safety Code, Chapter 366, then beforetheboard
provides financial assistance for facility planning, the applicant must
provide satisfactory evidence that it has taken and will take all actions
necessary to receive and maintain a designation as an authorized agent
of the commission as set forth in that chapter.

[(7) The applicant must present evidence that the county
commissionerscourt haspreparedamapshowingthepart of thecounty,
outside the limits of the municipalities, in which the different types of
on-site sewage disposal systems may be appropriately located and the
parts of the county in which the different types of systems may not be
appropriately located.]

§355.77. Procurement of Facility Planning Services.

25 TexReg 8600 September 1, 2000 Texas Register



(a) Professional engineering services necessary for preparing
a facility plan for economically distressed areas shall be procured ac-
cording to the Texas Government Code, Chapter 2254 (Professional
Services Procurement Act), other applicable state and local laws, and
the requirements of this section. The objective of this section is to
establish basic parameters from which it can be determined that ap-
plicants receiving facility planning funds obtain the necessary profes-
sional engineering services through a process that is open to all inter-
ested qualified providers. Written procedures and documentation are
recommended in order to insure receipt of services of qualified profes-
sionals at a responsible cost within the reasonable constraints of loca-
tion and time for performance.

(b) Applicants shall procure the services of a consultant to
perform the facility planning services pursuant to written procedures
adopted by the applicant. The applicant shall maintain documentation
of compliancewith each step. Theproceduresand documentation sub-
mitted in the selection of the consultant will generally comply with the
following requirements:

(1) contents of an acceptable statement of qualifications
(SOQ);

(2) criteria for evaluating SOQs;

(3) solicitation of SOQs;

(4) review of SOQs according to criteria; and

(5) negotiation of a consulting services contract.

(c) The procedures and documentation establishing the appli-
cant’ scompliance with theprocedures shall bereviewed and approved
by the executive administrator prior to consideration by the board of
an application for financial assistancefor such services; provided how-
ever, the executive administrator may approve variations from the re-
quirements of this subsection based on a written finding that the appli-
cant has substantially met the objectives of this section. The executive
administrator shall review the procedures and documentation to ascer-
tain compliance with these requirements.

(1) The applicant shall establish the contents of the state-
ment of qualifications, or SOQ, for persons seeking to provide the fa-
cility planning services which will be reviewed by the applicant. The
SOQ shall include at a minimum:

(A) thekey personnel (including subconsultantsor sub-
contracted personnel) who will be performing tasks within the scope
of services identifying such personnel by name, professional license or
registration number, areasof expertise, yearsof experience in that area,
and theelementsof thescopeof servicesfor which each such personnel
will be responsibleand describe specific project experiencethat would
demonstrate expertise for that element;

(B) references establishing experience with govern-
ment projects, facility planning phase engineering, demographic
research, and residential surveys identified by specific project iden-
tification, location, project reference contact person and telephone
number, and dates of engagement and completion of assignment;

(C) insurance coverage held by the respondent relative
to the project identifying thecarrier by name, address, telephonenum-
ber, and type and extent of coverage;

(D) a signed and notarized statement that the respon-
dent has no interest in the project that would conflict with the perfor-
mance of the responsibilities of an engineer; and

(E) alist of any litigation, arbitration, administrativeac-
tion related to past or current project performance, or thesubject of any
professional censure or licensure suspension involving any identified

key personnel, and if so, a brief description of each and including a
brief explanation if the respondent has ever been terminated from an
assignment for nonperformance or unsatisfactory work.

(2) Criteria for evaluating the SOQ will include:

(A) educational and experiential background of key
consultant personnel who will perform work on the project;

(B) record of success by the consultant and its key per-
sonnel, demonstrated by similar work previously performed;

(C) adequacy of staff and equipment to perform the
work within the time needed;

(D) demonstrated ability of consultant to work effec-
tively with other parties and public agencies related to the project;

(E) demonstrated continuing interest by the consultant
in the success, efficiency, and effective performance of facilities and
plans on which the consultant has previously worked;

(F) record of timely completion of previous projects;
and

(G) demonstrated capacity to carry out the kind and ex-
tent of work required.

(3) The applicant shall insure a sufficient number of qual-
ified respondents by publicizing a request for qualifications, or RFQ,
once at least 21 days and once at least seven days before selection of a
consultant, in a local newspaper within the geographical area in which
the work will be performed and in a newspaper of the nearest major
municipality. The RFQ shall contain at a minimum:

(A) a general description of the project planning area
and thefacility planning servicessought specifically including arefer-
ence to the work required pursuant to §355.73 of this title;

(B) a statement that documentation of theminimum re-
quirements for consideration which are to be submitted in the SOQ
shall be available upon request;

(C) astatement that criteria for evaluating thequalifica-
tions is available from the applicant;

(D) adeadlineby whichrespondentsmust submit SOQs
to the requesting applicant; and

(E) the requesting applicant’s contact person.

(4) Theapplicant shall select themost qualified respondent
by order of highest qualification based on the published criteria.

(A) Evaluation of the SOQs shall be performed by a
least three persons: at least one resident within the applicant’ s cus-
tomer base who will be affected by the proposed project, at least one
with atechnical expertise in thefield for which the servicesare sought,
and at least one from the management of the applicant. Each member
of the ranking team will independently rank each SOQ based on the
published criteria. The scores assigned to each SOQ will be accumu-
lated to achieve a single ranking for each SOQ.

(B) Based on the rankings, the applicant shall identify
the three consultants with the highest rankings, or short list.

(C) Upon completion of ranking and preparation of the
short list, if theapplicant deemsit necessary to interview firmsin order
to determine themost qualified respondent, the applicant shall issue an
invitation to appear for an interview to each respondent on theapproved
short list.

(D) Upon the issuance of invitations to appear, the ap-
plicant shall form an interview panel to interview each respondent on
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the short list for the purpose of ascertaining qualifications of each in-
terviewee and ultimately selecting the most qualified respondent. At
the conclusion of the interviews or upon completion of the short list if
interviewsaredeemed unnecessary by theapplicant, theapplicant shall
identify the most qualified respondent, the second most qualified, and
the third most qualified.

(5) Inorder to completetheprocurement process, theappli-
cant shall negotiate the terms of aconsulting servicescontract, includ-
ing a task budget, with the consultant receiving the highest ranking.
The contract shall be acceptable in form and substance to the execu-
tive administrator. In the event that the applicant cannot conclude an
acceptable contract with the highest ranked consultant, the applicant
shall negotiate the terms of a consulting services contract, including a
task budget, with the consultant receiving the second highest ranking.
In the event that the applicant cannot conclude an acceptable contract
with the second highest ranked consultant, the applicant shall negoti-
ate the termsof aconsulting services contract, including atask budget,
with the consultant receiving thethird highest ranking. If the applicant
cannot conclude an acceptable contract with the third highest ranked
consultant, the applicant shall be required to commence the process
over from the start. *n

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 16,

2000.

TRD-200005824
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: October 18, 2000
For further information, please call: (512) 463-7981

♦ ♦ ♦
CHAPTER 375. CLEAN WATER STATE
REVOLVING FUND
SUBCHAPTER A. GENERAL PROVISIONS
The Texas Water Development Board (the board) proposes
amendments to 31 TAC §§375.2, 375.15, 375.17, and 375.221
concerning the funding program for the Clean Water State
Revolving Fund (CWSRF). The amendments are proposed to
update the rules, add new definitions and expand the scope of
other definitions, clarify administrative procedures, and add a
new element to the CWSRF rating system.

Section 375.2, relating to Definitions of Terms, is proposed for
amendment to add nonpoint source or estuary management to
the types of projects eligible for funding. Previously, the board
has focused on those activities that met the Clean Water Act
(Act), section 212 definition of "treatment works". The board now
intends to broaden that focus to address the funding of all non-
point source and estuary management activities, as authorized
in sections 601, 319 and 320 of the Act. Therefore, the broader
meaning of "project" is proposed to include sections 319 and 320
projects, and the broader term "project" is substituted for the term
"treatment works" throughout the definition section.

The section is further proposed for amendment to expand the
definition of "building" to include the implementation of a project.

The current definition fits the erection, acquisition, alteration, re-
modeling, improvement or extension of a treatment works facility,
but the additional word "implementation" is a better description
of activities funded as nonpoint source or estuary management
projects. Additionally, the definition of "construction" is proposed
for amendment to eliminate the redundant listing of activities al-
ready included in the definition of "building". Finally, the defi-
nition of "estuary management project" is proposed for amend-
ment to allow funding of the development of an estuary manage-
ment plan, as authorized in section 601 of the Act.

Section 375.15, relating to Criteria and Methods for Distribution
of Funds, is proposed for amendment for consistency, to include
the two new types of projects (nonpoint source or estuary man-
agement) into the eight categories of funding. The section is
also amended to extend a commitment deadline in limited cir-
cumstances where an applicant has timely submitted an appli-
cation, as defined in the chapter rules, but additional informa-
tion is deemed to be necessary for consideration of a proposed
project. The change will allow the Executive Administrator to re-
quest additional information from an applicant without causing
the applicant to lose its place on the funding list.

Section 375.17, relating to Intended Use Plan, is proposed for
amendment to describe acceptable changes that may be made
to a project after it has been listed on an adopted Intended Use
Plan. These changes include the applicant, itself; the number of
participants in a consolidated project; and the solution to an iden-
tified water supply problem. The amendments allow the board
to focus on providing funding for solutions to the water supply
needs of a particular area, rather than focusing on a particular
applicant or project.

Section 375.221, relating to Pre-Design Funding Option, is pro-
posed for amendment to delete the requirement that loans made
under this option must be closed within six months of the board
commitment. The purpose of the six-month time limitation was to
encourage timely closing so as to move the federal dollars into
immediate projects. Experience has shown that six months is
too short a time and that many of the commitments must return
to the board for time extensions. The remainder of the subsec-
tions are renumbered accordingly.

Ms. Pam Gulley, Director of Accounting and Finance, has deter-
mined that for the first five-year period these sections are in effect
there will be no fiscal implications on state and local government
as a result of enforcement and administration of the sections.

Ms. Gulley has also determined that for the first five years the
sections as proposed are in effect the public benefit anticipated
as a result of enforcing the sections will be more consistent and
efficient administration of the board’s financial assistance pro-
grams as a result of the clarifications and changes incorporated
in the proposed amendments. Ms. Gulley has determined there
will be no economic costs to small businesses or individuals re-
quired to comply with the sections as proposed.

Comments on the proposed amendments will be accepted for 30
days following publication and may be submitted to Gail L. Allan,
Director, Administration and Northern Legal Services, Texas Wa-
ter Development, P.O. Box 13231, Austin, Texas, 78711-3231, by
e-mail to gail.allan@twdb.state.tx.us or by fax @ 512/463-5580.

DIVISION 1. INTRODUCTORY PROVISIONS
31 TAC §375.2

The amendments are proposed under the authority of the Texas
Water Code §6.101 and §15.605 which provide the Texas Water
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Development with the authority to adopt rules necessary to carry
out the powers and duties in the Water Code and other laws of
the State including specifically the SRF program.

The statutory provisions affected by the proposed amendments
are Texas Water Code Chapter 15, Subchapter J and Chapter
17, Subchapters C, E and F.

§375.2. Definitions of Terms.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.
Words defined in the Texas Water Code, Chapter 15 and not defined
here shall have the meanings provided by the chapter or subchapter as
appropriate.

(1)-(9) (No change)

(10) Building - The erection, acquisition, alteration, re-
modeling, improvement, [or] extension, or implementation of projects
[of treatment works].

(11)-(16) (No change)

(17) Construction - Any one or more of the following:

(A) preliminary planning to determine the feasibility of
a project[treatment works];

(B) engineering, architectural, environmental, legal, ti-
tle, fiscal, or economic studies;

(C) the expense of any condemnation or other legal pro-
ceeding;

(D) surveys, designs, plans, working drawings, specifi-
cations, procedures; and

(E) the building of a project [erection, building, acqui-
sition, alteration, remodeling, improvement or extension of treatment
works] or the inspection or supervision of any of the foregoing items.

(18)-(21) (No change)

(22) CWSRF program account - The program account is an
account in the CWSRF created pursuant to a resolution of the board in
issuing CWSRF bonds and is used, pursuant to such bond resolution(s),
for the purpose of providing financial assistance to political subdivi-
sions for construction of projects [treatment works] and, if needed, to
pay rebate amounts to the federal government.

(23)-(27) (No change)

(28) Engineering feasibility data - Those necessary plans
and studies which directly relate to projects [treatment works] needed
to comply with enforceable requirements of the Act and state statutes,
and which consist of a systematic evaluation of alternatives that are
feasible in light of the unique demographic, topographic, hydrologic,
and institutional characteristics of the area and will demonstrate the
selected alternative is cost-effective.

(29)-(37) (No change)

(38) Estuary management project - A project to develop or
implement[pursuant to] an estuary management plan.

(39)-(59) (No change)

(60) Project - The scope of work describing a construction
endeavor normally within a single wastewater treatment or collection
service area which can be separately rated in accordance with §375.16
of this title (relating to Rating Process),or anonpoint source project or
estuary management project.

(61)-(72) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 16,

2000.

TRD-200005821
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: October 18, 2000
For further information, please call: (512) 463-7981

♦ ♦ ♦
DIVISION 2. PROGRAM REQUIREMENTS
31 TAC §§375.15, 375.17

The amendments are proposed under the authority of the Texas
Water Code §6.101 and §15.605 which provide the Texas Water
Development with the authority to adopt rules necessary to carry
out the powers and duties in the Water Code and other laws of
the State including specifically the SRF program.

The statutory provisions affected by the proposed amendments
are Texas Water Code Chapter 15, Subchapter J and Chapter
17, Subchapters C, E and F.

§375.15 Criteria and Methods for Distribution of Funds.

(a) After the executive administrator determines the amount of
funds available for projects for a fiscal year, the funds will be applied
to the list of projects designated to receive funding in the intended use
plan. The list will be divided into eight categories as follows:

(1) category A, which shall consist of treatment works
projects proposed by applicants with existing populations of 3,000 or
fewer;

(2) category B, which shall consist of treatment works
projects proposed by applicants with existing populations from 3,001
to 10,000;

(3) category C, which shall consist of treatment works
projects proposed by applicants with existing populations from 10,001
to 25,000;

(4) category D, which shall consist of treatment works
projects proposed by applicants with existing populations from 25,001
to 100,000;

(5) category E, which shall consist of treatment works
projects proposed by applicants with existing populations from
100,001 to 500,000;

(6) category F, which shall consist of treatment works
projects proposed by applicants with existing populations of 500,001
or greater;

(7) category G, which shall consist of treatment works
projects proposed by applicants for rural hardship communities; and

(8) category H, which shall consist of nonpoint source
projects or estuary management projects.

(b) Projects for categories A-G shall be listed in priority rank-
ing order with funds required and totaled by category. Projects in cate-
gory H shall be listed in alphabetical order according to the name of the
applicant with funds required and totaled for the category. Project costs
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will be based on cost estimates, acceptable to the executive administra-
tor, contained in the intended use plan solicitation described in §375.17
of this title (relating to Intended Use Plan) used to establish the project
list. Funds required by all projects in each category will then be totaled.
Except for category G, a percentage of the total funds required by each
category shall be computed based upon the ratio of funds required by
each category to the funds required by all categories. The portion of the
available funds shall be assigned to the categories based on this com-
puted percentage, provided that no category will be assigned less than
7.0% of the total funds available unless the total needs of the category
are less than 7.0%. The funds assigned to category G shall be equal to
the amount of federal grants available for the fiscal year plus an equal
amount of CWSRF loan funds.

(c) After population class percentages have been assigned and
available funds distributed among the categories, a funding line shall be
drawn within each category to indicate the amount of funds available
to each category.

(d) After the funding line is drawn, if funds are available pur-
suant to Subchapter B of this title (relating to Provisions Pertaining to
Use of Capitalization Grant Funds), the executive administrator shall
notify in writing all applicants above the funding line of the availabil-
ity of such funds for the fiscal year and shall invite the submittal of
applications. Such funds shall be distributed in accordance with the
provisions of Subchapter B.

(e) After the executive administrator determines that the funds
made available pursuant to Subchapter B are sufficiently utilized to sat-
isfy the federal requirements, the executive administrator shall notify
in writing all remaining applicants above the funding line of the avail-
ability of funds for the fiscal year and shall invite the submittal of ap-
plications. Applicants will be allowed four months from the date of
the notice of availability of funds or until August 31 of the fiscal year,
whichever is sooner, to submit applications for assistance, and will be
allowed two additional months to receive a loan commitment.

(f) If, at any time during the above-described period an appli-
cant above the funding line submits written notification that it does not
intend to submit an application, or if additional funds become available
for assistance, the funding line within each category may be moved
downward in priority order to accommodate additional projects which
would utilize the funds that would otherwise not be committed. The
executive administrator will notify such additional applicants in writ-
ing and will invite the submittal of applications. Applicants receiving
such notice will be allowed four months from the date of the notice or
until August 31 of the fiscal year, whichever is sooner, to submit ap-
plications for assistance and will be allowed two additional months to
receive a commitment.

(g) After the six-month period of availability of funds if all
available funds are not committed, the executive administrator will re-
turn any incomplete applications and move all projects for which no
applications or incomplete applications were submitted to the bottom
of the ranked list within each category, where they will be placed in
priority ranking order. The funding line will be redrawn within each
category to utilize the funds remaining within the category.

(h) After the funding line is re-drawn, the executive adminis-
trator shall notify in writing all applicants above the funding line of the
availability of funds for the fiscal year and shall invite the submittal of
applications. Applicants will be allowed four months from the date of
the notice or until August 31 of the fiscal year, whichever is sooner,
submit applications for assistance and will be allowed two additional
months to receive a commitment.

(i) If funds are available from categories A through H after the
executive administrator is able to make a determination that all appli-
cants in each category have had the opportunity to be funded, the re-
maining funds will be made available to the other categories. The re-
maining funds will be pooled with any funds left over from the other
categories and made available to category A. If no applicants in cate-
gory A are able to utilize the funds, then the funds will be made avail-
able to category B. If no applicants in category B are able to utilize the
funds, then the funds will be made available to category C. If no appli-
cants in category C are able to utilize the funds, then the funds will be
made available to category D. If no applicants in category D are able
to utilize the funds, then the funds will be made available to category
E. If no applicants in category E are able to utilize the funds, then the
funds will be made available to category F.

(j) Loan assistance will not exceed the cost estimate in the in-
tended use plan without board approval. In the event the cost of a
project exceeds the funds available, the applicant may seek additional
funds from other appropriate board programs.

(k) Applications for assistance for category H, nonpoint source
or estuary projects, will be funded as follows.

(1) Applications in category H will be funded on a first-
come, first-served basis until the available funds have been exhausted.

(2) If, on the first business day of any given month in which
funds are available, the total amount of funds required to fund all appli-
cations which are complete and ready for scheduling for board action
exceeds the amount of funds available, the applications will be consid-
ered in the order of the submittal date of the complete application.

(3) If, during any given month for which funds are avail-
able, the amount of funds required to fund a particular application are
insufficient to completely fund the application, the applicant may seek
additional funds from other appropriate board programs.

(l) If, there is a shortage of funds, no single applicant may re-
ceive more than 30% of the total funds available for projects for a fiscal
year.

(m) Notwithstanding theprovisionsof subsections(e), (f), and
(h) of this section, the executive administrator may request additional
information regarding any portion of theapplication for assistance, af-
ter the application has been submitted, without affecting the priority
rating status of the application.

§375.17. Intended Use Plan.

(a) Each fiscal year the board shall prepare an intended use
plan to meet the requirements of the Act, §606(c), and to assist the
board in its financial planning. The intended use plan will identify
projects anticipated to receive assistance from that year’s available
funds. The list of projects by priority ranking included in the intended
use plan may also serve as the project priority list required by the Act.

(b) The process for listing projects in the intended use plan will
be as follows.

(1) Each year the executive administrator will provide writ-
ten notice and solicit project information from entities desiring to re-
ceive funding commitments during the next fiscal year on the basis of
that year’s intended use plan. The notice will include forms to be used
to submit information needed to rate the principal project and the dead-
line by which rating information must be submitted in order for projects
to be rated and included in the intended use plan. The required project
information will include:

(A) information needed to rate the project;

(B) a description of the proposed facilities;
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(C) the status of any required permit application, in-
cluding projected effluent limitations;

(D) the estimated total project cost;

(E) an estimated schedule for planning, design and con-
struction of the proposed project;

(F) a statement as to whether the applicant is under en-
forcement by EPA or the commission; and

(G) such other information as may be requested by the
executive administrator.

(2) The required information must be submitted not later
than the deadline specified in the written notice to be included in the
draft intended use plan. Rating information submitted after the dead-
line will not be accepted. Incomplete rating information forms may
prevent projects from being rated for inclusion in the intended use plan.

(c) Subsequent to adoption of an intended use plan, the nature
of a proposed project included in the intended use plan may change
without requiring a re-ranking in the following circumstances:

(1) the applicant for a proposed project may change;

(2) an alternative may be proposed which addresses the
specific system condition for which priority points were assigned; or,

(3) the total cost of a proposed project may decrease from
the amount listed in the adopted intended use plan.

(d) If any changes are proposed to the nature of the improve-
mentsof aproposedproject which would result in achangeto therating
scoreasdetermined by §375.16of thistitle(relating to RatingProcess),
the project must be re-ranked in the intended use plan. In this case the
availability of funds will determined based on the revised rating score.

(e) [(3)] After a period of public review and comment, the in-
tended use plan will be presented for adoption to the board at a regularly
scheduled meeting.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 16,

2000.

TRD-200005822
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: October 18, 2000
For further information, please call: (512) 463-7981

♦ ♦ ♦
SUBCHAPTER B. PROVISIONS PERTAINING
TO USE OF CAPITALIZATION GRANT FUNDS
DIVISION 3. PREREQUISITES TO RELEASE
OF FUNDS
31 TAC §375.221

The amendments are proposed under the authority of the Texas
Water Code §6.101 and §15.605 which provide the Texas Water
Development with the authority to adopt rules necessary to carry
out the powers and duties in the Water Code and other laws of
the State including specifically the SRF program.

The statutory provisions affected by the proposed amendments
are Texas Water Code Chapter 15, Subchapter J and Chapter
17, Subchapters C, E and F.

§375.221. Pre-Design Funding Option.

(a) This loan application option will provide an applicant that
meets all applicable board requirements an alternative to secure a com-
mitment and close a loan for planning, design or building costs associ-
ated with a project. Under this option, a loan may be closed and funds
necessary to complete planning and design activities released. If plan-
ning requirements have not been satisfied, design and building funds
will be escrowed and released in the sequence described in this sec-
tion. After planning and environmental review, the board may require
the applicant to make changes in order to receive the board’s approval
and proceed with the project. If the portion of a project associated with
funds in escrow cannot proceed, the loan recipient shall use the es-
crowed funds to redeem bonds purchased by the board in inverse order
of maturity.

(b) The executive administrator may recommend to the board
the use of this section if, based on available information, there appear
to be no significant permitting, social, environmental, engineering, or
financial issues associated with the project. An application for pre-de-
sign funding may be considered by the board despite a negative recom-
mendation from the executive administrator.

(c) Applications for pre-design funding must include the fol-
lowing information:

(1) for loans including building cost, an engineering plan
of study which will include at minimum: a description and purpose
of the project; area maps or drawings as necessary to fully locate the
project area(s); a proposed project schedule; estimated project costs
and budget including sources of funds; current and future populations
and projected flows; alternatives considered; and a discussion of known
permitting, social or environmental issues which may affect the alter-
natives considered and the implementation of the proposed project;

(2) contracts for engineering services;

(3) evidence that an approved water conservation plan as
required under §375.37 of this title (relating to Required Water Con-
servation Plan) will be adopted prior to the release of loan funds or
the applicant’s election to submit the water conservation plan under
§375.37(b) of this title;

(4) all information required in §§375.32, 375.33, and
375.34 of this title (relating to Required General Information, Required
Legal Information, and Required Fiscal Information); and

(5) any additional information the executive administrator
may request to complete evaluation of the application.

[(d) Recipientsof fundsfor pre-design funding under thissub-
chapter must close their loans under §375.71 of this title (relating to
Loan Closing) within six months of the date theboard commits funds,
unless extended by the board.]

(d) [(e)] After board commitment and completion of all clos-
ing and release prerequisites as specified in §375.71 of this title (relat-
ing to Loan Closing) and §375.72 of this title (relating to Release of
Funds), funds will be released in the following sequence:

(1) for planning and permitting costs, after receipt of exe-
cuted contracts for the planning or permitting phase, and after approval
of a water conservation plan if still outstanding under §375.37(b) of
this title;

(2) for design costs, after receipt of executed contracts for
the design phase and upon approval of the engineering feasibility data
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as specified in §375.36 of this title (relating to the Engineering Fea-
sibility Data) and compliance with §375.214 of this title (relating to
Required Environmental Review and Determination) and after board
approval under subsection (e) of this section; and

(3) for building costs, after issuance of any applicable per-
mits, and after bid documents are approved and executed construction
documents are contingently awarded.

(e) [(f)] Board staff will use preliminary environmental data
provided by the applicant, as specified in subsection (c)(1) of this sec-
tion and make a written report to the executive administrator on known
or potential significant social or environmental concerns to allow the
executive administrator to make a recommendation to the board on
pre-design funding. Prior to release of funds for design, these projects
must have the board’s approval based upon an environmental review
conducted during planning under the standards of §375.214 of this title
as applicable.

(f) [(g)] Prior to the board’s approval of release of funds for
design, the executive administrator shall summarize the project’s en-
vironmental review and shall inform the board of any environmentally
related special mitigative or precautionary measures recommended for
the project. The board may elect to affirm or alter the conditions of the
original commitment to the applicant or withdraw the commitment to
the applicant.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 16,

2000.

TRD-200005823
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: October 18, 2000
For further information, please call:

♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 13. TEXAS COMMISSION ON
FIRE PROTECTION

CHAPTER 429. MINIMUM STANDARDS FOR
FIRE INSPECTORS
37 TAC §429.3

The Texas Commission on Fire Protection proposes an amend-
ment to §429.3, concerning Minimum Standards for Basic Fire
Inspector Certification. The change to §429.3 deletes the word
"resident" in reference to National Fire Academy courses used to
qualify for the basic fire inspector certification examination. The
deletion of the reference to "resident" clarifies that courses deliv-
ered off campus may be used to qualify for the examination. In
addition, the section as amended allows an individual to satisfy
the college route requirements with either Hazardous Materials
I or II.

Mr. Jake Soteriou, Fire Service Standards and Certification Di-
vision Director, Texas Commission on Fire Protection, has de-
termined that for the first five year period the amended section
is in effect there will be no fiscal implications for state and local
governments required to comply with the section as amended.

Mr. Soteriou has also determined that for each of the first five
years the proposed amendment is in effect the public benefit an-
ticipated as a result of enforcing the amended section will be that
the recognition of NFA courses delivered off campus provides in-
dividuals seeking fire inspector certification with greater flexibility
and more sources for inspector certification training and encour-
ages pursuit of such training.

There are no additional costs of compliance for small or large
businesses or individuals required to comply with the amend-
ments.

The commission has determined that the proposed amendments
relating to fire inspector certification will have no impact on pri-
vate real property interests and no takings impact assessment is
required pursuant to the Government Code, §2007.043(b) and
§2.18 of the Attorney General’s Private Real Property Rights
Preservation Act Guidelines. The commission has also deter-
mined that the proposed rule change will have no local employ-
ment impact which requires an impact statement pursuant to the
Government Code, §2001.022.

Comments on the proposal may be submitted to Jake Soteriou,
Fire Service Standards and Certification Division Director, Texas
Commission on Fire Protection, P. O. Box 2286, Austin, Texas
78768-2286 or e-mail to info@tcfp.state.tx.us.

The amendments are proposed under Texas Government Code,
§419.008, which provides the commission with authority to pro-
pose rules for the administration of its powers and duties; and
Texas Government Code, §419.022, which provides the com-
mission with authority to establish minimum training standards
for fire protection personnel positions; and Texas Government
Code, §419.032, which provides the commission with authority
to establish standards for employment as fire protection person-
nel.

Texas Government Code, §419.022 is affected by the proposed
amendment.

§429.3. Minimum Standards for Basic Fire Inspector Certification.

(a) (No change)

(b) In order to be certified by the commission as a Basic Fire
Inspector an individual must complete a commission approved fire in-
spection training program and successfully pass the commission exam-
ination as specified in Chapter 439 of this title (relating to Examinations
for Certification). An approved basic fire inspection training program
shall consist of one of the following:

(1)-(2) (No change)

(3) successful completion of the following college courses:
Fundamentals of Fire Protection 3 semester hours; Fire Protection
Systems 3 semester hours; Fire Prevention 3 semester hours; Building
Code 3 semester hours; Building Construction 3 semester hours;
Hazardous Materials [I] 3 semester hours; Fundamentals of Speech
3 semester hours. Total semester hours 21* *NOTE: Building Code
and Building Construction may be combined into a single three
semester hour class. If this is the case, the total semester hours may
be reduced to 18.Hazardous Materials I or II may be used to satisfy
the requirements of Hazardous Materials; or
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(4) successful completion of a minimum of 226 hours of
instruction in a National Fire Academy [resident] program for fire in-
spection. The [resident] program must include the basic course, Fire
Inspection Principles, and any combination of the following courses or
its predecessor:

(A) Fire Prevention Specialist II; or

(B) Plans Review for Inspectors; or

(C) Code Management: A Systems Approach; or

(D) Management of Fire Prevention Programs; or

(E) Strategic Analysis of Fire Prevention Programs

(c) National Fire Academy [resident] courses of equal or
greater class hours that replace a course discontinued by the National
Fire Academy may be used towards requirements for certification in
place of the discontinued course.

(d) (No change)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 18,

2000.

TRD-200005857
T. R. Thompson
General Counsel
Texas Commission of Fire Protection
Earliest possible date of adoption: October 01, 2000
For further information, please call: (512) 239-4913

♦ ♦ ♦
CHAPTER 433. MINIMUM STANDARDS FOR
DRIVER/OPERATOR - PUMPER
37 TAC §433.3, §433.7

The Texas Commission on Fire Protection proposes an amend-
ment to §433.3, concerning Minimum Standards for Driver/Oper-
ator - Pumper and new §433.7 concerning International Fire Ser-
vice Accreditation Congress (IFSAC) Certification for Driver/Op-
erator - Pumper. The change to §433.3 allows a person to qualify
for the examination for Driver/Operator - Pumper after documen-
tation of Fire Fighter I training. The deletion of the reference to
subsection (b)(1) allows persons from other jurisdictions to qual-
ify for the examination without otherwise holding a commission
certification in a suppression discipline such as structure, ma-
rine, or aircraft fire fighting. This would qualify the person from
another jurisdiction for an IFSAC seal but not for certification in
Texas as a Driver/Operator - Pumper. The new §433.7 provides
for IFSAC certification of persons holding a current commission
Driver/Operator - Pumper certification, or a person from another
jurisdiction who has met the training and testing requirements
of §433.3 concerning Minimum Standards for Driver/Operator -
Pumper Certification.

Mr. Jake Soteriou, Fire Service Standards and Certification Di-
vision Director, Texas Commission on Fire Protection, has deter-
mined that for the first five year period the proposed amendment
and new section are in effect there will be no fiscal implications
for state and local governments required to comply with the new
and amended sections.

Mr. Soteriou has also determined that for each of the first five
years the proposed amendment and new section are in effect the
public benefit anticipated as a result of enforcing the amended
section will be that compliance with national professional stan-
dards established by the National Fire Protection Association will
be encouraged. Allowing IFSAC certification for both in-state
and out-of-state applicants provides consistency in training and
work force mobility for persons holding such certification whether
the applicant is in- state or out-of-state.

There are no additional costs of compliance for small or large
businesses or individuals required to comply with the amend-
ment and new section. Individuals who seek IFSAC certification
on a voluntary basis will incur an additional $5.00 for the IFSAC
seal.

The commission has determined that the proposed amendment
and new section relating to Minimum Standards for Driver/Op-
erator - Pumper will have no impact on private real property in-
terests and no takings impact assessment is required pursuant
to the Government Code, §2007.043(b) and §2.18 of the At-
torney General’s Private Real Property Rights Preservation Act
Guidelines. The commission has also determined that the pro-
posed rule change will have no local employment impact which
requires an impact statement pursuant to the Government Code,
§2001.022.

Comments on the proposal may be submitted to Jake Soteriou,
Fire Service Standards and Certification Division Director, Texas
Commission on Fire Protection, P. O. Box 2286, Austin, Texas
78768-2286 or e-mail to info@tcfp.state.tx.us.

The amendment and new section are proposed under Texas
Government Code, §419.008, which provides the commission
with authority to propose rules for the administration of its powers
and duties; and Texas Government Code, §419.022, which pro-
vides the commission with authority to establish minimum train-
ing standards for fire protection personnel positions.

Texas Government Code, §419.022 is affected by the proposed
amendment and new section.

§433.3. Minimum Standards for Driver/Operator - Pumper Certifi-
cation.

(a)-(e) (No change)

(f) No individual will be permitted to take the commission
examination for driver/operator - pumper unless the individual docu-
ments, asaminimum, completion of NFPA 1001 FireFighter I training
[meets the requirements of subsection (b) (1) of this section].

§433.7. International Fire Service Accreditation Congress (IFSAC)
Certification.

(a) Individuals holding current commission Driver/Operator
- Pumper Certification may be granted International Fire Service
Accreditation Congress (IFSAC) Certification as a Driver/Operator -
Pumper by making application to the commission for the IFSAC seal
and paying the applicable fees.

(b) Individuals completing a commission approved driver/op-
erator - pumper program; documenting IFSAC accreditation for Fire
Fighter I, as a minimum; and passing the applicable state examination
may be granted IFSAC Certification asa Driver/Operator - Pumper by
making application to the commission for the IFSAC seal and paying
applicable fees.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Filed with the Office of the Secretary of State, on August 18,

2000.

TRD-200005858
T. R. Thompson
General Counsel
Texas Commission on Fire Protection
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 239-4913

♦ ♦ ♦
CHAPTER 439. EXAMINATIONS FOR
CERTIFICATION
37 TAC §439.5

The Texas Commission on Fire Protection proposes an amend-
ment to §439.5, concerning examination procedures for certifi-
cation. The change to §439.5 deletes language that specified
the number of active and pilot questions and the time allowed for
the basic fire suppression certification examination. The change
allows the commission staff the discretion to establish both the
number of questions and the time allowed.

Mr. Jake Soteriou, Fire Service Standards and Certification Di-
vision Director, Texas Commission on Fire Protection, has de-
termined that for the first five year period the amended section
is in effect there will be no fiscal implications for state and local
governments required to comply with the section as amended.

Mr. Soteriou has also determined that for each of the first five
years the proposed amendment is in effect the public benefit an-
ticipated as a result of enforcing the amended section will be that
commission will have, consistent with examinations in other dis-
ciplines, more flexibility in administering the basic fire suppres-
sion examination and the ability to include pilot questions for val-
idation purposes.

There are no additional costs of compliance for small or large
businesses or individuals required to comply with the amend-
ments.

The commission has determined that the proposed amendments
relating to examination procedures will have no impact on pri-
vate real property interests and no takings impact assessment
is required pursuant to the Government Code, §2007.043(b) and
§2.18 of the Attorney General’s Private Real Property Rights
Preservation Act Guidelines. The commission has also deter-
mined that the proposed rule change will have no local employ-
ment impact which requires an impact statement pursuant to the
Government Code, §2001.022.

Comments on the proposal may be submitted to Jake Soteriou,
Fire Service Standards and Certification Division Director, Texas
Commission on Fire Protection, P. O. Box 2286, Austin, Texas
78768-2286 or e-mail to info@tcfp.state.tx.us.

The amendments are proposed under Texas Government Code,
§419.008, which provides the commission with authority to pro-
pose rules for the administration of its powers and duties; and
Texas Government Code, §419.032, which provides the com-
mission with authority to establish standards for basic certifica-
tion tests for fire protection personnel.

Texas Government Code, §419.032 is affected by the proposed
amendment.

§439.5. Procedures.

(a)-(s) (No change)

(t) [The Basic Fire Suppression examination includes 150 ac-
tive questions with an option of adding up to 20 pilot questions. The
timeallowed for thecompletion of thewritten examination will not ex-
ceed three (3) hours.]

[(1) Basic Fire Suppression Fire Fighter I examination in-
cludes 100 active questions with an option of adding up to ten pilot
questions. The time allowed for the completion of the written exami-
nation will not exceed two hours.]

[(2) The Basic Fire Suppression Fire Fighter II examina-
tion includes 50 active questions with an option of adding up to ten
pilot questions. The timeallowed for thecompletion of thewritten ex-
amination will not exceed one hour.]

[(3) The Basic Fire Suppression Fire Fighter I and II
combined examination includes150 active questionswith an option of
adding up to 20 pilot questions. The time allowed for the completion
of the written examination will not exceed three hours.]

[(u)] An individual who has documented completion of com-
mission approved Fire Fighter II training will be allowed to take the
Basic Fire Suppression Fire Fighter II examination, if it has been less
than four years since the individual has passed the commission’s Basic
Fire Suppression Fire Fighter I written and performance evaluation.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 18,

2000.

TRD-200005859
T. R. Thompson
General Counsel
Texas Commission on Fire Protection
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 439-4913

♦ ♦ ♦
CHAPTER 451. FIRE OFFICER
The Texas Commission on Fire Protection proposes new
Chapter 451, concerning Fire Officer certification, including
Subchapter A, Minimum Standards for Fire Officer I, §§451.1,
451.3, 451.5, and 451.7; and Subchapter B, Minimum Stan-
dards for Fire Officer II, §§451.201, 451.203, 451.205, and
451.207. The new sections establish new requirements for a
voluntary certification for Fire Officers. The standards allow
applicants to complete a commission approved curriculum or,
alternatively, a college course route to qualify for the certification
examinations. Out-of-state or military training may also be
submitted for review as to equivalency. The new standard
establishes examination requirements and allows individuals
to obtain a seal for International Fire Service Accreditation
Congress (IFSAC) certification. Finally, the new sections allow
individuals with previous training to challenge the certification
examination during a one year grace period. The new sections
have an anticipated effective date of January 1, 2001.

Mr. Jake Soteriou, Fire Service Standards and Certification Di-
vision Director, Texas Commission on Fire Protection, has deter-
mined that for the first five year period the new sections are in
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effect there will be fiscal implications for state and local govern-
ments as a result of enforcing the new sections. The commission
will incur additional costs for staff time and travel expenses of ap-
proximately $40.00 per person who seeks examination and cer-
tification under the new sections. This increased costs will be
offset by a corresponding increase in revenue generated from
fees for examinations and certification. Local governments that
choose to pay the examination and certification costs for this vol-
untary certification will incur additional costs of $40.00 per per-
son for employees seeking certification as Fire Officer I or II, in-
cluding $15.00 for examination fees, $20.00 for certification fees,
and $5.00 for IFSAC seals.

Mr. Soteriou has also determined that for each of the first five
years the new sections are in effect the public benefit anticipated
as a result of enforcing the new sections will be that standardized
training and certification requirements for fire officer certification
will ensure high standards for training specific to the manage-
ment of fire department operations. Local jurisdictions will be
able to measure potential candidates for fire management posi-
tions against state and national standards.

There are no additional costs of compliance for small or large
businesses required to comply with the new sections. Individuals
whose employers do not pay for examination and certification
fees will incur the same cost as local governments to comply with
the new sections for voluntary certification: $40.00 per person.

The commission has determined that the proposed new sec-
tions relating to fire officer certification will have no impact on
private real property interests and no takings impact assessment
is required pursuant to the Government Code, §2007.043(b) and
§2.18 of the Attorney General’s Private Real Property Rights
Preservation Act Guidelines. The commission has also deter-
mined that the proposed rule change will have no local employ-
ment impact which requires an impact statement pursuant to the
Government Code, §2001.022.

Comments on the proposal may be submitted to Jake Soteriou,
Fire Service Standards and Certification Division Director, Texas
Commission on Fire Protection, P. O. Box 2286, Austin, Texas
78768-2286 or e-mail to info@tcfp.state.tx.us.

SUBCHAPTER A. MINIMUM STANDARDS
FOR FIRE OFFICER I
37 TAC §§451.1, 451.3, 451.5, 451.7

The new sections are proposed under Texas Government Code,
§419.008, which provides the commission with authority to pro-
pose rules for the administration of its powers and duties; and
Texas Government Code, §419.022, which provides the com-
mission with authority to establish minimum training standards
for fire protection personnel positions; and Texas Government
Code, §419.032, which provides the commission with authority
to establish standards for employment as fire protection person-
nel.

Texas Government Code, §419.022 is affected by the proposed
new sections.

§451.1. Fire Officer I Certification.

(a) The effective date of this section shall be January 1, 2001.

(b) A Fire Officer I is defined as an individual who may su-
pervise fire personnel during emergency and non-emergency work pe-
riods; serve in apublic relationscapacity with membersof thecommu-
nity; implement departmental policiesand proceduresat theunit level;

securefire scenesand perform fire investigations to determineprelimi-
nary cause; conduct pre-incident planning; supervise emergency oper-
ations; or ensure a safe working environment for all personnel.

(c) Within one year of the effective date of this section, an in-
dividual may apply for certification as a Fire Officer I and is eligible
to takethe commission examination for Fire Officer I, upon documen-
tation to the Commission that the individual has completed the Fire
Officer I training meeting the minimum requirements of the National
FireProtection Association Standard 1021, Chapter 2 (1997 edition, or
earlier). Individualswho qualify with training under thecollegecourse
option are not subject to the one year limit of this subsection.

§451.3. Minimum Standards for Fire Officer I Certification.

(a) The effective date of this section shall be January 1, 2001.
Training programs that are intended to satisfy the requirements of this
section, that are started on or after the effective date of this section,
must meet thecurriculum, competencies, and hour requirementsof this
section. All applicants for certification must meet the examination re-
quirements of this section.

(b) In order to be certified as a Fire Officer I an individual
must:

(1) hold certification as Structural Fire Protection Person-
nel, Aircraft RescueFireFighting Personnel, or MarineFireProtection
Personnel; and

(2) complete a commission approved Fire Officer I pro-
gram and successfully pass the commission examination as specified
in Chapter 439 of this title (relating to Examinationsfor Certification).
An approved Fire Officer I program must consist of one of the follow-
ing:

(A) completion of a commission approved Fire Officer
I Curriculum as specified in Chapter 9 of the Commission’s document
titled "Commission Certification Curriculum Manual," asapproved by
the Commission in accordance with Chapter 443 of this title (relating
to Certification Curriculum Manual);

(B) completion of an out-of-state training program that
has been submitted to the commission for evaluation and found to be
equivalent to or exceed the commission approved Fire Officer I Cur-
riculum;

(C) completion of a military training program that has
been submitted to thecommission for evaluationand foundtobeequiv-
alent or exceed the commission approved FireOfficer I Curriculum; or

(D) successful completion of 15 collegesemester hours
consisting of the following courses or their equivalent:

(i) Fire Prevention Codes and Inspections, 3
semester hours;

(ii) Fire and Arson Investigation I or II, 3 semester
hours;

(iii) Fire Administration I, 3 semester hours;

(iv) Firefighting Strategies and Tactics I or II, 3
semester hours; and

(v) Company Fire Officer, 3 semester hours.

(c) Out-of-state or military training programs which are sub-
mitted to the commission for the purpose of determining equivalency
will be considered equivalent if all competencies set forth in Chapter
9 (pertaining to Fire Officer I) of the "Commission Certification Cur-
riculum Manual" are met.
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(d) Collegecourseswill beconsidered equivalent if thecourse
description is substantially similar to the course description contained
in the Workforce Education Course Manual (WECM) from the Texas
Higher Education Coordinating Board.

(e) The commission approved Fire Officer I curriculum must
be conducted by a training facility that has been certified by the com-
mission as provided in Chapter 427 of this title (relating to Certified
Training Facilities).

(f) An individual from another jurisdiction who possesses
valid documentation of accreditation from the International Fire
Service Accreditation Congress as Fire Fighter II and Fire Officer I
shall be eligible to take the commission written examination for Fire
Officer I.

(g) No individual will bepermitted to takethecommission ex-
amination for Fire Officer I certification unless the individual docu-
mentscompletion of the Fire Fighter I and FireFighter II level training
as required by Chapter 1, Basic Fire Suppression, of the "Commission
Certification Curriculum Manual".

§451.5. Examination Requirements.

(a) The written examination requirements of Chapter 439 of
this title (relating to Examinations for Certification) must be met in
order to receive Fire Officer I certification.

(b) Performanceskills must meet the requirements in §439.11
of this title (relating to Performance Skill Evaluation) with the follow-
ing exceptions:

(1) All performance skills listed in the curriculum must be
tested for competency during the course.

(2) The number of opportunities to successfully complete
particular performanceskill objectivesevaluated during aFireOfficer I
School isat thediscretion of thetraining officer or coordinator. Retests
must be conducted prior to the completion of the course.

(3) All skills must be demonstrated before a commission
approved field examiner.

§451.7. International Fire Service Accreditation Congress (IFSAC)
Certification.

(a) Individuals holding current commission Fire Officer I cer-
tification may begranted International FireServiceAccreditation Con-
gress (IFSAC) Certification as a Fire Officer I by making application
to the commission for the IFSAC seal and paying applicable fees.

(b) Individuals may be granted IFSAC Certification as a Fire
Officer I by:

(1) completing a commission approved Fire Officer I pro-
gram;

(2) passing the applicable state examination;

(3) documenting IFSAC accreditation for Fire Fighter II;
and

(4) making application to the commission for the IFSAC
seal and paying applicable fees.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 18,

2000.

TRD-200005860

T. R. Thompson
General Counsel
Texas Commission on Fire Protection
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 239-4913

♦ ♦ ♦
SUBCHAPTER B. MINIMUM STANDARDS
FOR FIRE OFFICER II
37 TAC §§451.201, 451.203, 451.205, 451.207

The new sections are proposed under Texas Government Code,
§419.008, which provides the commission with authority to pro-
pose rules for the administration of its powers and duties; and
Texas Government Code, §419.022, which provides the com-
mission with authority to establish minimum training standards
for fire protection personnel positions; and Texas Government
Code, §419.032, which provides the commission with authority
to establish standards for employment as fire protection person-
nel.

Texas Government Code, §419.022 is affected by the proposed
new sections.

§451.201. Fire Officer II Certification.
(a) The effective date of this section shall be January 1, 2001.

(b) A Fire Officer II is defined as an individual who may eval-
uate the performanceof personnel; deliver public education programs;
prepare budget requests, news releases, and policy changes; conduct
inspections and investigations; supervise multi- unit emergency oper-
ations; and identify unsafe work environments and take preventive ac-
tion; or review injury, accident, and health exposure reports. Individ-
uals who perform inspections must comply with Chapter 429 of this
title (relating to Minimum Standards for Fire Inspectors). Individuals
who perform investigations must comply with Chapter 431 of this title
(relating to Fire Investigation).

(c) Withinoneyear of theeffectivedateof thissection, an indi-
vidual may apply for certification as a Fire Officer II and is eligible to
take the commission examination for Fire Officer II, upon documen-
tation to the Commission that the individual has completed the Fire
Officer II training meeting the minimum requirements of the National
FireProtection Association Standard 1021, Chapter 3 (1997 edition, or
earlier), and holds, as a minimum, intermediate fire service instructor
certification, intermediatefireeducation specialist certificationor asso-
ciate instructor certification through the commission. Individuals who
qualify with training under the college course option are not subject to
the one year limit of this subsection.

§451.203. Minimum Standards for Fire Officer II Certification.
(a) The effective date of this section shall be January 1, 2001.

Training programs that are intended to satisfy the requirements of this
section, that are started on or after the effective date of this section,
must meet thecurriculum, competencies, and hour requirementsof this
section. All applicants for certification must meet the examination re-
quirements of this section.

(b) In order to be certified as a Fire Officer II an individual
must:

(1) hold certification as Structural Fire Protection Person-
nel, Aircraft RescueFireFighting Personnel, or MarineFireProtection
Personnel; and

(2) hold Fire Officer I certification through the commis-
sion;
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(3) hold, as a minimum, intermediate fire service instruc-
tor certification, intermediate fire education specialist certification or
associate instructor certification through the commission; and

(4) complete a commission approved Fire Officer II pro-
gram and successfully pass the commission examination as specified
in Chapter 439 of this title (relating to Examinationsfor Certification).
An approved FireOfficer II program must consist of one of the follow-
ing:

(A) completion of a commission approved Fire Officer
II Curriculum asspecified in Chapter 9 of theCommission’sdocument
titled "Commission Certification Curriculum Manual," asapproved by
the Commission in accordance with Chapter 443 of this title (relating
to Certification Curriculum Manual);

(B) completion of an out-of-state training program that
has been submitted to the commission for evaluation and found to be
equivalent to or exceed the commission approved Fire Officer II Cur-
riculum;

(C) completion of a military training program that has
been submitted to thecommission for evaluationand foundtobeequiv-
alent or exceed the commission approved Fire Officer II Curriculum;
or

(D) successful completion of 18 collegesemester hours
consisting of the following courses or their equivalent:

(i) Fire Prevention Codes and Inspections, 3
semester hours;

(ii) Fire and Arson Investigation I or II, 3 semester
hours;

(iii) Fire Administration I, 3 semester hours;

(iv) Fire Administration II, 3 semester hours;

(v) Firefighting Strategies and Tactics I or II, 3
semester hours; and

(vi) Company Fire Officer, 3 semester hours.

(c) Out-of-state or military training programs which are sub-
mitted to the commission for the purpose of determining equivalency
will be considered equivalent if all competencies set forth in Chapter
9 (pertaining to Fire Officer II) of the "Commission Certification Cur-
riculum Manual" are met.

(d) Collegecourseswill beconsidered equivalent if thecourse
description is substantially similar to the course description contained
in the Workforce Education Course Manual (WECM) from the Texas
Higher Education Coordinating Board.

(e) The commission approved Fire Officer II curriculum must
be conducted by a training facility that has been certified by the com-
mission as provided in Chapter 427 of this title (relating to Certified
Training Facilities).

(f) An individual from another jurisdiction who possesses
valid documentation of accreditation from the International Fire
ServiceAccreditation CongressasFireFighter II, Instructor I, and Fire
Officer II shall be eligible to take the commission written examination
for Fire Officer II.

(g) No individual will bepermitted to takethecommission ex-
amination for Fire Officer II certification unless the individual docu-
ments completion of the Fire Fighter I and Fire Fighter II level train-
ing asrequired by Chapter 1, Basic Fire Suppression, of the"Commis-
sionCertification Curriculum Manual", and holds, asaminimum, inter-
mediate fireservice instructor certification, intermediate fire education

specialist certification or associate instructor certification through the
commission, or documents accreditation from International Fire Ser-
vice Accreditation Congress as an Instructor I.

§451.205. Examination Requirements.
(a) The written examination requirements of Chapter 439 of

this title (relating to Examinations for Certification) must be met in
order to receive Fire Officer II certification.

(b) Performanceskills must meet the requirements in §439.11
of this title (relating to Performance Skill Evaluation) with the follow-
ing exceptions:

(1) All performance skills listed in the curriculum must be
tested for competency during the course.

(2) The number of opportunities to successfully complete
particular performance skill objectives evaluated during a Fire Offi-
cer II School is at the discretion of the training officer or coordinator.
Retests must be conducted prior to the completion of the course.

(3) All skills must be demonstrated before a commission
approved field examiner.

§451.207. International Fire Service Accreditation Congress (IF-
SAC) Certification.

(a) Individualsholding current commission FireOfficer II cer-
tification may begranted International FireServiceAccreditation Con-
gress (IFSAC) Certification as a Fire Officer II by making application
to the commission for the IFSAC seal and paying applicable fees.

(b) Individuals may be granted IFSAC Certification as a Fire
Officer II by:

(1) completing acommission approved Fire Officer II pro-
gram;

(2) passing the applicable state examination;

(3) documenting IFSAC accreditation for Fire Fighter II
and Fire Officer I;

(4) holding, as a minimum, intermediate fire service in-
structor certification, intermediatefireeducationspecialist certification
or associate instructor certification through the commission, or docu-
menting IFSAC accreditation as an Instructor I; and

(5) making application to the commission for the IFSAC
seal and paying applicable fees.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 18,

2000.

TRD-200005861
T. R. Thompson
General Counsel
Texas Commission on Fire Protection
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 239-4913

♦ ♦ ♦
CHAPTER 453. MINIMUM STANDARDS FOR
HAZARDOUS MATERIALS TECHNICIAN
37 TAC §453.1, §453.3
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The Texas Commission on Fire Protection proposes amend-
ments to §453.1 and §453.3, concerning Hazardous Material
Technician Certification. The change to §453.1 deletes ob-
solete language pertaining to a grace period for persons with
previous training to challenge the test for certification. The
change to §453.3 allows individuals from another jurisdiction
who meet the training requirements for hazardous material
technician certification to qualify for the examination, although
they are not certified in Texas in a suppression discipline
such as structure, marine, or aircraft fire fighting. This would
qualify the person from another jurisdiction for an International
Fire Service Accreditation Congress (IFSAC) seal but not for
certification in Texas as a hazardous material technician. The
amendment also clarifies the requirement for documentation
of training in hazardous material first responder awareness
and operations (mandatory 40 hours total in the Basic Fire
Suppression Curriculum) in addition to the 80 hour hazardous
material technician certification curriculum to qualify for the
certification examination.

Mr. Jake Soteriou, Fire Service Standards and Certification Di-
vision Director, Texas Commission on Fire Protection, has de-
termined that for the first five year period the amended sections
are in effect there will be no fiscal implications for state and local
governments required to comply with the sections as amended.

Mr. Soteriou has also determined that for each of the first five
years the proposed amendments are in effect the public bene-
fit anticipated as a result of enforcing the amended sections will
be that applicants have a clearer understanding of the training
requirements for hazardous material technician certification and
allowing IFSAC certification for both in-state and out-of-state ap-
plicants provides consistency in training and work force mobility
for persons holding such certification whether the applicant is
in-state or out-of-state.

There are no additional costs of compliance for small or large
businesses or individuals required to comply with the amend-
ments.

The commission has determined that the proposed amendments
relating to hazardous material technician certification will have
no impact on private real property interests and no takings im-
pact assessment is required pursuant to the Government Code,
§2007.043(b) and §2.18 of the Attorney General’s Private Real
Property Rights Preservation Act Guidelines. The commission
has also determined that the proposed rule change will have
no local employment impact which requires an impact statement
pursuant to the Government Code, §2001.022.

Comments on the proposal may be submitted to Jake Soteriou,
Fire Service Standards and Certification Division Director, Texas
Commission on Fire Protection, P. O. Box 2286, Austin, Texas
78768-2286 or e-mail to info@tcfp.state.tx.us.

The amendments are proposed under Texas Government Code,
§419.008, which provides the commission with authority to pro-
pose rules for the administration of its powers and duties; and
Texas Government Code, §419.022, which provides the com-
mission with authority to establish minimum training standards
for fire protection personnel positions; and Texas Government
Code, §419.032, which provides the commission with authority
to establish standards for employment as fire protection person-
nel.

Texas Government Code, §419.022 is affected by the proposed
amendments.

§453.1. Hazardous Materials Technician Certification
(a) [Theeffectivedateof thissection shall beJanuary 1, 1999.]

[(b)] A hazardous materials technician is defined as an indi-
vidual who performs emergency response to an occurrence which re-
sults in, or is likely to result in, an uncontrolled release of a hazardous
substance where there is a potential safety or health hazard (i.e., fire,
explosion, or chemical exposure). A hazardous materials technician re-
sponds to such occurrences and is expected to perform work to handle
and control (stop, confine, or extinguish) actual or potential leaks or
spills. The hazardous materials technician assumes a more aggressive
role than a first responder at the operations level in that the hazardous
materials technician will approach the point of release. The hazardous
materials technician is expected to use specialized chemical protective
clothing (CPC) and specialized control equipment.

[(c) Within one(1) year of theeffective dateof thissection, an
individual may apply for certification asaHazardousMaterialsTechni-
cian and is eligible to take the commission examination for hazardous
materials technician, upon documentation to the Commission that the
individual has completed the Hazardous Materials Technician train-
ing meeting the minimum requirements of the Occupational Safety
and Health Administration 29 CFR1910.120(q)(6)(iii) or National Fire
Protection Association Standard 472 (1997 edition, or earlier).]

(b) [(d)] All individuals holding a hazardous materials tech-
nician certification shall be required to comply with the continuing ed-
ucation requirements in §441.17 of this title (relating to Continuing
Education Requirements for Hazardous Materials Technician).

§453.3. Minimum Standards for Hazardous Materials Technician
Certification.

(a) [Theeffectivedateof thissection shall beJanuary 1, 1999.]
Training programs that are intended to satisfy the requirements of this
section[,that are started on or after the effective date of this section,]
must meet the curriculum, competencies, and hour requirements of this
section. All applicants for certification must meet the examination re-
quirements of this section.

(b)-(e) (No change)

(f) No individual will be permitted to take the commission ex-
amination for hazardous materials technician unless the individual[:]

[(1) meets therequirementsof §453.1(b) of thistitle (relat-
ing to Hazardous Materials Technician Certification); and]

[(2)] documents completion of the first responder aware-
ness and operations level training as required by Chapter 1, Basic Fire
Suppression, of the "Commission Certification Curriculum Manual"
[or provides an affidavit from the individual’ s fire chief that the indi-
vidual meets thecompetencies required by Chapter 1 of the "Commis-
sion Certification Curriculum Manual"].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 18,

2000.

TRD-200005862
T. R. Thompson
General Counsel
Texas Commission on Fire Protection
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 239-4913

♦ ♦ ♦

25 TexReg 8612 September 1, 2000 Texas Register



TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 1. TEXAS DEPARTMENT OF
HUMAN SERVICES

CHAPTER 92. LICENSING STANDARDS FOR
ASSISTED LIVING FACILITIES
The Texas Department of Human Services (DHS) proposes
amendments to §92.4, concerning types of assisted living
facilities; §92.20, concerning license fees; §92.41, concerning
standards for Type A and Type B assisted living facilities; and
proposes new §92.71, concerning introduction and application:
Type E facilities; and §92.72, concerning general requirements:
Type-E facilities, in its Licensing Standards for Assisted Living
Facilities chapter. The purpose of the amendments and new
sections is to establish a separate assisted living licensure
category for facilities serving persons who need assistance
only with medications and general supervision as required by
Health and Safety Code §247.030. The proposed rules provide
a different category of Life Safety Code requirements, more
appropriate for a population which is fully capable of evacuation
unassisted and is not medically frail. The proposal also adds
staff training requirements that address this population’s unique
needs in the areas of medication and behavior.

Eric M. Bost, commissioner, has determined that for the first five-
year period the sections are in effect there will be no fiscal impli-
cations for state or local government as a result of enforcing or
administering the sections.

Mr. Bost also has determined that for each year of the first five
years the sections are in effect the public benefit anticipated as a
result of enforcing the sections will be to enable more facilities to
seek licensure, which will enable DHS to provide more oversight
and protection for their residents. The proposed rules relax the
current Life Safety Code requirements, which were designed to
protect the frail elderly, particularly in the case of a fire. Many
facilities currently serving persons needing assistance only with
medications are unlicensed because meeting the current struc-
tural requirements can be quite costly. There will be no effect on
large, small, or micro businesses because the proposed rules
are less stringent than the current rules. Complying with them
will be less costly than complying with the current rules. There
is no anticipated economic cost to persons who are required to
comply with the proposed sections.

Questions about the content of this proposal may be directed
to Susan Syler at (512) 438-3111 in DHS’s Long Term Care
Section. Written comments on the proposal may be submitted
to Supervisor, Rules and Handbooks Unit-214, Texas Depart-
ment of Human Services E-205, P.O. Box 149030, Austin, Texas
78714-9030, within 30 days of publication in the Texas Register.

Under §2007.003(b) of the Texas Government Code, the de-
partment has determined that Chapter 2007 of the Government
Code does not apply to these rules. Accordingly, the department
is not required to complete a takings impact assessment regard-
ing these rules.

SUBCHAPTER A. INTRODUCTION
40 TAC §92.4

The amendment is proposed under the Health and Safety Code,
Chapter 247, which authorizes the department to license as-
sisted living facilities.

The amendment implements the Health and Safety Code, Chap-
ter 247.001-247.066.

§92.4. Types of Assisted Living Facilities.

Types of assisted living facilities are as follows.

(1)-(3) (No change.)

(4) Type E.

(A) Limitation on types of residents. In a Type E facil-
ity, a resident:

(i) must bephysically and mentally capableof evac-
uating the facility unassisted. This may include persons who are mo-
bile, although nonambulatory, such as persons in wheelchairs or elec-
tric carts having the capacity to transfer and evacuate themselves in an
emergency;

(ii) must not require routine attendance during
nighttime sleeping hours; and

(iii) must be capable of following directions under
emergency conditions.

(B) Limitation on types of services. Notwithstanding
any other provision in this chapter, Type E facilities may only provide
medication supervision, in accordance with Health and Safety Code
§247.002(5)(B), and general supervision of residents’ welfare, in ac-
cordance with Health and Safety Code §247.002(5)(C), and may not
provide substantial assistance with the activities of daily living, as de-
scribed by Health and Safety Code §247.002(5)(A) - assistance with
meals, dressing, movement, bathing, or other personal needs or main-
tenance.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 21,

2000.

TRD-200005881
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 438-3108

♦ ♦ ♦
SUBCHAPTER B. APPLICATION
PROCEDURES
40 TAC §92.20

The amendment is proposed under the Health and Safety Code,
Chapter 247, which authorizes the department to license as-
sisted living facilities.

The amendment implements the Health and Safety Code, Chap-
ter 247.001-247.066.

§92.20. License Fees.

(a) Basic fees.
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(1) Type A, [and] Type B, and Type E. The license fee is
$100 plus $5 for each bed for which a license is sought, with a maxi-
mum of $750. The fee must be paid with each initial application and
annually with each application for renewal of the license.

(2)-(4) (No change.)

(b)-(e) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 21,

2000.

TRD-200005880
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 438-3108

♦ ♦ ♦
SUBCHAPTER C. STANDARDS FOR
LICENSURE
40 TAC §92.41

The amendment is proposed under the Health and Safety Code,
Chapter 247, which authorizes the department to license as-
sisted living facilities.

The amendment implements the Health and Safety Code, Chap-
ter 247.001 - 247.066.

§92.41. Standards for Type A,[and] Type B,and TypeEAssisted Liv-
ing Facilities.

(a) Employees.

(1)-(2) (No change.)

(3) Staffing.

(A)-(C) (No change.)

(D) A facility must meet the staffing requirements de-
scribed in this subparagraph.

(i) Type A and Type E facilities [facility]: Night
shift staff in a small facility must be immediately available. In a large
facility, the staff must be immediately available and awake.

(ii) (No change.)

(4) Staff training. The facility must document that staff
members are competent to provide personal care prior to assuming re-
sponsibilities and have received the following training.

(A) (No change.)

(B) Attendants must complete 16 hours of on-the-job
supervision and training within the first 16 hours of employment fol-
lowing orientation. Training must include:

(i) in Type A and B facilities, providing assistance
with the activities of daily living; in Type E facilities, medications and
recognizing, reporting, and recording side effects;

(ii)-(iv) (No change.)

(v) managing disruptive [dysfunctional] behavior.

(C) Direct care staff must complete six documented
hours of education annually, based on each employee’s hire date.
Subject matter must address the unique needs of the facility. Suggested
topics include:

(i)-(ii) (No change.)

(iii) communication techniques for working with
residents [persons] with hearing, visual, or cognitive impairment;

(iv) (No change.)

(v) common physical, psychological, social, and
emotional conditions [changesthat may accompany theaging process]
and how these conditions [changes] affect residents’ care;

(vi) essential facts about common physical and men-
tal disorders [that may increasewith aging], for example, arthritis, can-
cer, dementia, depression, heart and lung diseases, sensory problems,
or stroke;

(vii) cardiopulmonary resuscitation; [and]

(viii) common medications and side effects,includ-
ing psychotropic medications, when appropriate;[.]

(ix) understanding mental illness;

(x) conflict resolution and de-escalation techniques;
and

(xi) information regarding community resources.

(D) (No change.)

(b)-(n) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 21,

2000.

TRD-200005879
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 438-3108

♦ ♦ ♦
SUBCHAPTER D. FACILITY CONSTRUCTION
40 TAC §92.71, §92.72

The new sections are proposed under the Health and Safety
Code, Chapter 247, which authorizes the department to license
assisted living facilities.

The new sections implement the Health and Safety Code, Chap-
ter 247.001 - 247.066.

§92.71. Introduction and Application: Type E Facilities.

(a) Classification of facilities. A TypeE facility isa one-story
building(s) providing sleeping accommodations for 16 or fewer resi-
dents exclusive of "live-in" houseparents, family, or staff.

(b) Applicability of requirements for construction and life
safety.
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(1) All buildings or structures, new or existing, must be in
accordance with thesestandards. Any exceptions are specifically men-
tioned.

(2) For existing buildings and structures which are con-
verted to assisted living occupancy, no residents will be admitted until
all standards are met and approval for occupancy is granted by the li-
censing section of the Texas Department of Human Services (DHS).

(3) Buildingsand structuresmust conform to the 1988 edi-
tion of the National Fire Protection Association (NFPA) 101, as pub-
lished by the National Fire Protection Association, Inc., Batterymarch
Park, Quincy, Massachusetts02269. DHShas the option, for new con-
struction only, of accepting compliance with later editions of thecode,
in their entirety, when required by local building authorities.

(A) All Type E facilities must conform to NFPA 101,
Chapter 21.

(B) Other chapters, sections, subsections, or paragraphs
of the NFPA 101, such as Chapters 1 through 7 and Chapter 31, must
apply as referenced or intended for their relation to Chapter 21.

(4) New construction issubject to local codes. Thedescrip-
tion of theoccupancy may vary with local codes. In theabsenceof local
codes or their enforcement for new construction, the department will
require conformance to the fundamentals of the following codes:

(A) the Uniform Building Code, 1988 edition by the
International Conference of Building Officials, 5360 South Workman
Mill Road, Whittier, California90601, ’R’ Occupancy, Divisions1 and
3, congregate residences;

(B) the Uniform Plumbing Code, 1988 edition, as pub-
lished by the International Association of Plumbing and Mechanical
Officials, 5032 Alhambra Avenue, Los Angeles, California 90032;

(C) the National Electrical Code as specified under
NFPA 101; and

(D) the Lighting Handbook of the Illuminatory Engi-
neering Society (IES) of North America for illumination systems’ de-
sign and installation, except as may be modified in this subchapter.

(5) An existing building either occupied as an assisted liv-
ing facility at the time of initial inspection by DHS or converted to oc-
cupancy as an assisted living facility must meet all local requirements
pertaining to that building for that occupancy. DHS will require the
facility sponsor or licensee to submit evidence that local requirements
are satisfied. When local laws, codes, or ordinancesaremore stringent
thanthesestandardsfor assisted living, themorestringent requirements
will govern.

(6) Buildingsmust bestructurally sound with regard to ac-
tual or expected dead, live, and wind loads according to applicable
building codes.

(7) Thefacility must meet the provisionsand requirements
concerning accessibility for individuals with disabilities in the follow-
ing laws and regulations: the Americans with Disabilities Act of 1990
(Title 42, United States Code, Chapter 126); Title 28, Code of Federal
Regulations, Part 35; Texas Civil Statutes, Article 9102; and Title 16,
Texas Administrative Code, Chapter 68. Plans for new construction,
substantial renovations, modifications, and alterations must besubmit-
ted to the Texas Department of Licensing and Regulation (Attn: Elim-
ination of Architectural Barriers Program) for accessibility approval
under Article 9102.

§92.72. General Requirements: Type E Facilities.
(a) General. Theconcept of theNational FireProtection Asso-

ciation (NFPA) 101 Life Safety Code requirements for fire safety with

regard to theresidents isbased on evacuation capability. In accordance
with Chapter 21 of this title (relating to Residential Board and Care
Occupancies), residents of Type E facilities are classified as "prompt"
evacuation capability.

(b) Evacuation procedures. Residents must be able to demon-
strate to the TexasDepartment of Human Services (DHS) that they can
travel from their living unit to acentralized space, such as lobby, living,
or dining room within a 3-minute period without staff assistance.

(c) Operational features.

(1) All fires causing damage to the facility and/or equip-
ment must be reported to DHS within 72 hours. Any fire causing in-
jury or death to a resident must be reported immediately. A telephone
report must be followed by a written report on a form which will be
supplied by DHS.

(2) Fire drills must be conducted quarterly on each shift
with at least one drill conducted each month. The drills may be an-
nounced in advanceto theresidents. The drills must involve thepartic-
ipation of the staff in accordance with the emergency plan. Residents
must be informed of evacuation procedures and locations of exits. All
fire drills must be documented on a form provided by DHS.

(3) Smoking regulations must be established, and smoking
areas must be designated for residents and staff. Ashtrays of noncom-
bustible material and safe design must be provided in smoking areas.

(4) Theadministration must have in effect and available to
all supervisory personnel written copies of a plan for the protection of
all persons in theevent of fire and for their remaining in place, for their
evacuation to areas of refuge, and from the building when necessary.
The plan must include special staff actions, including fire protection
procedures needed to ensure the safety of any resident, and must be
amended or revised when needed. All employees must be periodically
instructed and kept informed with respect to their duties and responsi-
bilities under the plan. A copy of the plan must be readily available at
all times within the facility.

(d) Construction.

(1) There must be separation from other occupancies. A
common wall betweenanassisted living facility and another occupancy
must benot lessthan atwo-hour fire-rated partition (Thepartition must
be as defined by National Fire Protection Association Standards.). A
licensed nursing facility or licensed hospital is not considered another
occupancy for this purpose. An exception is where an unlicensed oc-
cupancy occursin thesamebuilding or structureand isso intermingled
that separate safeguards are impracticable. The means of egress, con-
struction, protection, and other safeguardsmust comply with theNFPA
101 requirements of the licensed occupancy.

(2) Interior wall and ceiling surfaces must have as the fin-
ished surface or as substrate or sheathing a fire resistance of not less
than that provided by 3/8" gypsum board (20-minute fire rating), un-
lessapproved otherwiseby DHS. A sprinkler system will not substitute
for the minimum construction requirements.

(3) Interior wall and ceiling finish must beClass C, or bet-
ter. Flamespread raterequirements must be as specified in NFPA 101,
§6-5. Flame spread is the rate of fire travel along the surface of a ma-
terial. (This is different than other requirements for time-rated "burn
through" resistance ratings, such as one-hour rated.) Flame spread rat-
ings are Class A (0-25), Class B (26-75), and Class C (76-200).

(4) Doors between resident rooms and corridors or public
spaces must be smoke-resisting doors that latch in their frames.
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(5) All hazardousareas, asdefined in theNFPA 101, Chap-
ter 21, must be one-hour fire-separated or provided with sprinkler pro-
tection or both if considered severe. Gasoline, volatile materials, oil
basepaint, or similar products must not be stored in the building hous-
ing residents.

(e) Fire alarm and sprinkler systems.

(1) Firealarm and smokedetection system. Facilitiesmust
provide a manual fire alarm system, with smoke detection that com-
plies with Household Fire Warning Equipment (NFPA 74), in accor-
dance with NFPA 101, Section 7-6. Exception: Existing facilities
with 20-minute interior sheathing, no hazardous areas, interconnected
smokedetectors on every level and in each bedroom, Class "C" or bet-
ter interior finish, smokeresisting bedroom doors, and two remote exit
routes are not required to have a manual pull.

(2) Sprinkler systems. When installed or required, sprin-
kler systems must meet the following criteria. Facilities may have a
system that meetsNFPA 13D requirements. Automatic sprinklersmay
be omitted in small compartmented areas, such as closets not over 24
squarefeet andbathroomsnot over 55 squarefeet, providedsuch spaces
are finished with lath and plaster, or materials with a 15-minute finish
rating.

(f) Site and location.

(1) Thefacility must be serviced by apaid or volunteer fire
fighting unit as approved by DHS. Water supply for fire fighting pur-
poses must be as required and approved by the fire fighting unit.

(2) Any site or building conditions that are a fire hazard,
health hazard, or physical hazard must have correctionsmade asdeter-
mined by DHS.

(3) Thefacility must provideor arrangefor nearby parking
spacesfor privatevehiclesof residentsand visitors. A minimum of one
space must be provided for each four beds or fraction thereof, or per
local code, whichever is more stringent.

(4) Ramps, walks, and steps must be of slip-resistive tex-
ture and uniform, without irregularities. Ramps must not exceed 1:12
slope and must meet handicap standardsfor width. Guardrails, fences,
or handrails must be provided where grades make an abrupt change in
level.

(5) All outside areas, grounds, and adjacent buildings on
the site must be maintained in good condition and kept freeof rubbish,
garbage, untended growth, etc., that may constituteafireor health haz-
ard. Site grades must provide for water drainage away from the struc-
ture to prevent ponding or standing water at or near the building.

(g) Sanitation and housekeeping.

(1) Wastewater and sewage must be discharged into an ap-
proved sewerage system or an onsitesewerage facility approved by the
Texas Natural Resource Conservation Commission or its authorized
agent.

(2) Thewater supply must be of safe, sanitary quality, suit-
able for use, and adequate in quantity and pressure, and must be ob-
tained from a water supply system, the location, construction, and op-
eration of which are approved by DHS.

(3) Waste, trash, and garbage must be disposed of from
the premises at regular intervals in accordance with state and local
practices. Excessive accumulations are not permitted. The facility
must comply with 25 TAC §§1.131-1.137 (concerning Definition,
Treatment, and Disposal of Special Waste from Health Care Related
Facilities).

(4) Operable windows must be insect screened.

(5) An ongoing pest control program must be provided by
facility staff or by contract with a licensed pest control company. The
least toxic and least flammable effective chemicals must be used.

(6) All bathrooms, toilet rooms, and other odor-producing
rooms or areas for soiled and unsanitary operations must be ventilated
with operable windowsor powered exhaust for odor control. Facilities
may vent into an attic in accordance with the Uniform Building Code
or local building code.

(7) In kitchens and in laundries, there must be procedures
utilized by facility staff to avoid cross-contamination between clean
and soiled utensils and linens.

(8) The facility must be kept free of accumulations of dirt,
rubbish, dust, and hazards. Floors must be maintained in good con-
dition and cleaned regularly; walls and ceilings must be structurally
maintained, repaired, and repainted or cleaned as needed. Storage ar-
eas and cellars must be kept in an organized manner. No storage will
be permitted in the attic spaces.

(9) Thefacility must becapableof beingventilated through
the use of windows, mechanical ventilation, or a combination of both.
Interior areas designated for smoking within the building must have
mechanical ventilation directed to the exterior to remove smoke at the
rate of 10 air changes per hour.

(10) If thefacility provideslinensto theresidents, thequan-
tity of available linen must meet the sanitary and cleanliness needs of
the residents. Clean linens must be stored in a clean area.

(h) General safety features. The facility must have an annual
inspection by the local fire marshal.

(1) The building must be kept in good repair; electrical,
heating, and cooling must be maintained in a safe manner. DHS may
require the facility sponsor or licensee to submit evidence to this ef-
fect, consisting of a report from the fire marshal, city/county building
official having jurisdiction, licensed electrician, or aregistered profes-
sional engineer. Use of electrical appliances, devices, and lamps must
be such as not to overload circuits or cause excessive lengths of exten-
sion cords.

(2) Existing furnace and water heater installations may be
continued in service, subject to approval by DHS.

(3) Open flame heating devices are prohibited. All fuel
burning heating devices must be vented. Working fireplaces are ac-
ceptable if of safe design and construction and if screened or otherwise
enclosed.

(4) Theremust beat least onetelephonein thefacility avail-
able to both staff and residents for use in case of an emergency. Emer-
gency telephone numbers, including at least fire, police, ambulance,
EMS, and poison control center, must be posted conspicuously at or
near the telephone.

(5) An initial pressuretest of facility gaslinesfrom theme-
ter must be provided. Additional pressure tests will be required when
the facility has major renovations or additions where the gas service is
interrupted. All gasheating systemsmust be checked prior to the heat-
ing season for proper operation and safety by persons who are licensed
or approved by the Stateof Texasto inspect such equipment. A record
of this service must be maintained by the facility. Any unsatisfactory
conditions must be corrected promptly.

(6) Exterior and interior stairs must have handrails that are
firmly secured to prevent falls.
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(7) Cooling and heating must be provided for occupant
comfort. Conditioning systems must be capable of maintaining the
comfort ranges of 68 degrees Fahrenheit to 82 degrees Fahrenheit in
resident-use areas.

(8) The Illumination Engineering Society of North Amer-
ica recommendations must be followed to achieve proper illumination
characteristics and lighting levels throughout thefacility. Minimum il-
lumination must be10 footcandlesin resident roomsduring theday and
20footcandlesin corridors, staff stations, dining rooms, lobbies, toilets,
bathing facilities, laundries, stairways, and elevatorsduring theday. Il-
lumination requirements for these areas apply to lighting throughout
the space and should be measured at approximately 30 inches above
the floor anywhere in theroom. Minimum illumination for medication
preparation or storage areas, kitchens, and staff station desks must be
50 footcandles during the day. Illumination requirements for these ar-
eas apply to the task performed and should be measured on the tasks.

(9) Floor, ceiling, and wall finish materials must be com-
plete and in place to provide a sanitary and structurally safe environ-
ment.

(i) Portablefireextinguishers. Portablefireextinguishersmust
be provided and maintained to comply with the provisions of NFPA
10. This includes such items as type of extinguishers (A, B, or C),
location and spacing, mounting heights, monthly inspections by staff,
yearly inspections by a licensed agent (with any necessary servicing),
and hydrostatic testing as recommended by the manufacturer.

(1) Extinguishers in resident corridors must be spaced so
that travel distance is not more than 75 feet. The minimum size of
extinguishers must be either 2 1/2 gallon for water type or five pound
for ABC type.

(2) Extinguishers must be installed on supplied hangers or
brackets or be mounted in cabinets approved by DHS.

(3) Extinguishers must be surface wall-mounted or re-
cessed in cabinets where they are not subject to physical damage or
dislodgement.

(4) Extinguishers having a gross weight not exceeding 40
pounds must be installed so that the top of theextinguisher isnot more
than fivefeet abovethefloor. Extinguisherswith agrossweight greater
than 40 pounds must be installed so the top of the extinguisher is not
morethan 3 1/2 feet abovethefloor. Theclearancebetween thebottom
of the extinguisher and the floor must not be less than four inches.

(5) Portable extinguishers provided in hazardous rooms
must be located as close as possible to the exit door opening and on
the latch (knob) side.

(6) Staff must be appropriately trained in the use of each
type of extinguisher in the facility.

(7) Regular monthly inspectionsor "quick checks" must be
made by facility representatives to assure that extinguishers are in the
proper location, condition, and working order. Annual maintenance
or "thorough checks" must be accomplished in accordance with Na-
tional FireProtection Association Standard Number 10A (NFPA 10A)
by competent personnel licensed or certified to perform servicing by
the State Fire Marshal. Unserviceable extinguishers must be replaced.

(j) Waste and storage containers.

(1) Metal wastebasketsof substantial gaugeor any U.L. or
F.M. approved containers must be provided in all areas where smoking
is permitted.

(2) Garbage, waste, or trash containers provided for
kitchens, janitor closets, laundries, mechanical or boiler rooms,

general storage, and similar places must be made of metal or any U.L.
or F.M. approved material, having a close fitting cover. Disposable
plastic liners may be used in these containers for sanitation.

(k) Accessibility provisions. The physical plant of facil-
ities housing residents with physical disabilities and/or mobility
impairments must comply with applicable federal, state, and local
requirements for persons with disabilities.

(l) Resident accommodations.

(1) Resident bedrooms.

(A) Bedroom usable floor space must not be less than
80 square feet for a one-bedroom and not less than 60 square feet per
bed for a multiple bedroom. A bedroom must be not less than eight
feet in the smallest dimension, unless specifically approved otherwise
by the department. Bedrooms for persons with physical disabilities
and/or mobility impairment must meet accessibility standards for ac-
cess around the bed or beds, a minimum of three feet clear width for
access aisles.

(B) A facility must have no more than 50% of its beds
in bedroomsof threeor more. A bedroom must haveno morethan four
beds.

(C) Each bedroom must have at least one operablewin-
dow with outsideexposure. Thewindow sill must beno higher than 44
inchesfrom thefloor and must be at or above gradelevel. Thewindow
must be operable from the inside, without the use of tools or special
devices, and provide an operable section with a clear opening of not
less than 5.7 square feet (minimum width of 20 inches x 41.2 inches
high and minimum height of 24 inches x 34.2 inches wide). Windows
required for evacuation must not be blocked by bars, shrubs, or any
obstacle that would impede evacuation. In existing buildings, if the
window isnot required for thesecondary meansof escape, thewindow
size and sill height requirements will not apply, provided the windows
meet the Uniform Building Code requirements or local building code.

(D) In the event theresident doesnot provide his or her
own furnishings, the facility must provide for each resident a bed with
mattress, chair, table or dresser, and enclosed closet space for clothing
and personal belongings. Drawer space must be provided. Furnishings
provided by the facility must be maintained in good repair.

(E) All resident roomsmust openupon anexit, corridor,
living area, or public areaand must bearranged for convenient resident
access to dining and recreation areas.

(F) A staff or attendant area must be provided in each
separate building. The area must consist of a desk or writing surface
and telephone. An exception is that facilities with separate buildings
grouped together, and connected by covered walks, need not have staff
or attendant areas on each building, provided the areas are not more
than 200 feet walking distance from the furthest resident living unit.
The areas must have a communication system and fire alarm annunci-
ation indicating the units served.

(G) Facilities which consist of separate buildings must
haveacommunication systemfrom each resident living unit toacentral
staff location. This communication system may be a direct telephone,
nurse call, or intercom.

(2) Resident toilet and bathing facilities.

(A) All bedrooms must be served by separate private,
connecting, or general toilet rooms for each sex, if a facility houses
both sexes. Thegeneral toilet room or bathing room must beaccessible
from a corridor or public space. A lavatory must be readily accessible
to each water closet. At least one water closet, lavatory, and bathing

PROPOSED RULES September 1, 2000 25 TexReg 8617



unit must be provided on each sleeping floor accessible to residents of
that floor.

(B) One water closet and one lavatory for each six oc-
cupants or fraction thereof is required. One tub or shower for each 10
occupants or fraction thereof is required.

(C) Privacy partitionsand/or curtains must be provided
at water closets and bathing units in rooms for multi-resident use.

(D) Tubs and showers must have non-slip bottoms or
floor surfaces, either built-in or applied to the surface.

(E) Resident-use hot water for lavatories and bathing
units must bemaintained between 100 degreesFahrenheit and 125 de-
grees Fahrenheit.

(F) Towels, soap, and toilet tissue must be available at
all times for individual resident use.

(3) Resident living areas.

(A) Social-diversional spacessuch as living rooms, day
rooms, lounges, or sunrooms must be provided and have appropriate
furniture. A minimum of 120 square feet must be provided in at least
one space regardless of the number of residents. This space must have
exterior windows providing a view of the outside.

(B) The total space requirement for social-diversional
areas must be 15 square feet per bed, with the 120 square foot mini-
mum.

(4) Resident dining areas.

(A) A dining area must be provided and have appropri-
ate furnishings. A minimum of 120 square feet must be provided in at
least one space, regardlessof the number of residents. This space must
have exterior windows providing a view of the outside.

(B) Access to a dining area from the resident living
units or bedrooms must be covered.

(C) The total space requirement for a dining area must
be15 square feet per licensed bed, with the 120 squarefoot minimum.

(D) The total living-dining area(s) can be a single or
interconnecting space with a minimum of 240 square feet of area.

(5) Storageareas. Thefacility must provide sufficient sep-
arate storage spaces or areas for the following:

(A) records and office supplies;

(B) locked areas for medications and medical supplies.
Poisons must be stored in a locked area and separate from all medica-
tions and preparation;

(C) equipment supplied by the facility for resident
needs, such as beds, or mattresses;

(D) cleaning supplies and janitorial needs;

(E) food storage;

(F) clean linens and towels, if furnished by the facility;

(G) lawn and maintenance equipment, if needed; and

(H) soiled linen storage or holding room(s), if thefacil-
ity furnishes linen.

(6) Kitchen. The facility must have a kitchen or dietary
area to meet the general food service needs of the residents. It must
include provisions for the storage, refrigeration, preparation, and serv-
ing of food; for dish and utensil cleaning; and for refuse storage and
removal. Exception: Food may be prepared off-site or in a separate

building provided that the food is served at the proper temperatureand
transported in a sanitary manner.

(7) Laundry.

(A) If linen isprocessed off the site, thefollowing must
be provided on the premises:

(i) a soiled linen holding room provided with ade-
quate forced exhaust ducted to the exterior; and

(ii) aclean linen receiving, holding, inspection, sort-
ing or folding, and storage room(s).

(B) Resident-use laundry, if provided, must utilize res-
idential type washers and dryers. If more than three washers and three
dryers are located in one space, the area must be one-hour fire sepa-
rated or provided with sprinkler protection.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 21,

2000.

TRD-200005878
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 438-3108

♦ ♦ ♦
PART 19. TEXAS DEPARTMENT OF
PROTECTIVE AND REGULATORY
SERVICES

CHAPTER 709. EARLY AND PERIODIC
SCREENING, DIAGNOSIS, AND TREATMENT
INTEGRATED BEHAVIOR MANAGEMENT
SERVICES IN FOSTER CARE SETTINGS
40 TAC §§709.101-709.113

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Protective and Regulatory Services or in the
Texas Register office, Room 245, James Earl Rudder Building, 1019
Brazos Street, Austin.)

The Texas Department of Protective and Regulatory Services
(TDPRS) proposes the repeal of Chapter 709, consisting of
§§709.101-709.113, concerning the Early and Periodic Screen-
ing, Diagnosis, and Treatment Integrated Behavior Management
Services in Foster Care program. As part of the rule review
required by the Texas Government Code, §2001.039 and the
General Appropriations Act of 1997, Article IX, §167, TDPRS
is proposing to delete obsolete rules in this chapter because
TDPRS never implemented the Early and Periodic Screening,
Diagnosis, and Treatment Integrated Behavior Management
Services in Foster Care program.

Mary Fields, Budget and Federal Funds Director, has deter-
mined that for the first five-year period the proposed repeal will
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be in effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the repeal.

Ms. Fields also has determined that for each year of the first five
years the repeal is in effect the public benefit anticipated as a
result of enforcing the repeal will be that obsolete rules will be
deleted. There will be no effect on large, small, or micro busi-
nesses because the program was never implemented. There
is no anticipated economic cost to persons who are required to
comply with the proposed repeal.

Questions about the content of the proposal may be directed
to Clarice Cefai at (512) 438-5330 in TDPRS’s Federal Funds
Unit. Written comments on the proposal may be submitted to
Texas Register Liaison, Legal Services-134, Texas Department
of Protective and Regulatory Services E-611, P.O. Box 149030,
Austin, Texas 78714-9030, within 30 days of publication in the
Texas Register.

Under §2007.003(b) of the Texas Government Code, the de-
partment has determined that Chapter 2007 of the Government
Code does not apply to these rules. Accordingly, the department
is not required to complete a takings impact assessment regard-
ing these rules.

The repeals are proposed under the Human Resources Code,
§40.029, which authorizes the department to adopt rules that
facilitate the implementation of departmental programs.

The repeals implement the Human Resources Code, §40.029.

§709.101. Introduction.
§709.102. Definitions.
§709.103. Purpose.

§709.104. Eligibility Requirements.
§709.105. Covered Services.

§709.106. Prior Authorization, Procedures.
§709.107. Provider Qualifications.
§709.108. Recordkeeping and Documentation.

§709.109. Care Coordination.
§709.110. Reserve Bed Days.

§709.111. Utilization Review.
§709.112. Quality Assurance.

§709.113. Reimbursement for Services.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 18,

2000.

TRD-200005842
C. Ed Davis
Deputy Director, Legal Services
Texas Department of Protective and Regulatory Services
Proposed date of adoption: December 1, 2000
For further information, please call: (512) 438-3437

♦ ♦ ♦
PART 20. TEXAS WORKFORCE
COMMISSION

CHAPTER 809. CHILD CARE AND
DEVELOPMENT
SUBCHAPTER K. FUNDS MANAGEMENT
40 TAC §§809.221, 809.225

The Texas Workforce Commission (Commission) proposes
amendments to §§809.221 and 809.225, relating to General
Funds Management and Continuity of Care for child care
services and priorities for Choices, Transitional and Texas
Workforce Applicant Child Care services.

Purpose: The purpose of the rule amendments is to reinforce
the statutory and regulatory priorities on Child Care services and
provide guidance regarding the objectives of affording continuity
of care for families receiving Commission-funded child care ser-
vices.

Generally, the rule amendments continue to require placing an
eligible Choices, Transitional or Texas Workforce Applicant’s chil-
dren into care. However, the rules makes clear that if necessary,
due to limitation of funds, a child’s care may be discontinued to
ensure that the statutory and regulatory priority clients receive
child care services. In other words, a Board shall set policies
for discontinuing child care services for families that are other
than Choices, Transitional or Texas Workforce Applicant families
in order to make services available for a Choices, Transitional
or Texas Workforce Applicant child care family if there is limited
funding. The amendments ensure that funds are used for fami-
lies that are striving for but have not achieved self-sufficiency and
who are required to receive child care services to assist them in
becoming self-sufficient.

The amendments require Boards to develop policies that rein-
force the priorities set forth in the rules and state law and in-
form families that are not within the statutory and regulatory cat-
egories (Choices, Transitional or Texas Workforce Applicant) that
the provision of child care services is subject to the limitation of
funds and may be terminated at a specified time, but not less
than 15 days, after written notice of the termination of child care
services. The Child Care rules at 40 TAC §809.72(5) provide that
parents have the right to "(5) written notification by the Board’s
contractor at least 15 days before the denial, delay, reduction,
or termination of child care . . . ." Boards must ensure that the
provision of a notice period of not less than 15 days is incorpo-
rated into the policy designed to implement the amended conti-
nuity of care provisions that reinforce the priority clients needing
Choices, Transitional or Texas Workforce Applicant child care.

For purposes of this preamble, the term "Agency" refers to the
daily operations of the Texas Workforce Commission under the
direction of the executive director, and the term "Commission"
refers to the three-member body of governance composed of
Governor-appointed members.

Randy Townsend, Director of Finance, has determined that for
each year of the first five years the rules will be in effect, the
following statements will apply:

There are no additional estimated costs to the state and to local
governments expected as a result of enforcing or administering
the rules;

There are no estimated reductions in costs to the state and to
local governments as a result of enforcing or administering the
rules;
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There are no estimated losses or increases in revenue to the
state or to local governments as a result of enforcing or admin-
istering the rules;

There are no foreseeable implications relating to costs or rev-
enue of the state or local governments as a result of enforcing or
administering the rules; and

There are no anticipated economic costs to persons required to
comply with the rules; however, some persons that are receiving
a child care subsidy may no longer be able to utilize the cost
savings resulting from having the Child Care and Development
Fund subsidize the child care of the family.

Mr. Townsend has also determined that there is no anticipated
adverse impact on small businesses as a result of enforcing or
administering the rules because small businesses are not regu-
lated or required to do anything by the rules.

Mark Hughes, Director of Labor Market Information, has deter-
mined that there is no significant negative impact upon employ-
ment conditions in this state as a result of the proposed rules.

Barbara Cigainero, Director of Workforce and Development, has
determined that for each year of the first five years the rules are
in effect, the public benefit anticipated as a result of enforcing
the rules will be to help ensure a more effective use of child care
funds to assist Boards in supporting employment, training, and
education.

Comments on the proposal may be submitted to Nancy
Pechacek Hard, Texas Workforce Commission Building, 101
East 15th Street, Room 442T, Austin, Texas 78778, (512)
936-0474. Comments may also be submitted via fax to (512)
463-5067 or e-mailed to: Nancy.Hard@twc.state.tx.us. Com-
ments must be received by the Agency within thirty days from
the date of the publication in the Texas Register.

The amended rules are proposed under Texas Labor Code
§§301.061 and 302.002, which provide the Texas Workforce
Commission with the authority to adopt, amend, or repeal such
rules as it deems necessary for the effective administration of
Agency services and activities.

The rules affect Texas Labor Code, Chapter 302, and Texas Hu-
man Resources Code, Chapters 31 and 44.

§809.221. General Funds Management.

(a) Boards shall ensure that resources are proportionately allo-
cated among eligibility groups so that child care services are [priority
for intake services is] assured for Choices, Transitional and [Choices]
Texas Workforce Applicant eligible children.

(b) Children referred by Child Protective Services (CPS)
workers, for which care shall be provided through Texas Department
of Protective and Regulatory Services funds, shall also receive
priority for available child care openings. When Texas Department

of Protective and Regulatory Services funding stops and the CPS
worker indicates that the child continues to need protective services,
the Boards shall continue the child care using the Child Care and
Development funds up to six months after they are no longer eligible
for Texas Department of Protective and Regulatory Services funds,
so long as the provision of care to the child does not result in another
child being removed from care.

§809.225. Continuity of Care.

(a) General Principle. Enrolled children shall receive child
care as long as the parent remains eligible for any available source of
Commission-funded child care except asotherwiseprovided under sub-
section (b) of this section.

(b) Exceptions. Nothing in this chapter shall be interpreted in
a manner as to result in a child being removed from care,except when
removal from care is required for child careto be provided to achild of
parents eligible for oneor more of the following typesof priority child
care:

(1) Choices Child Care under §809.102 of this Chapter,

(2) Transitional ChildCareunder §809.101of thisChapter,
or

(3) Texas Workforce Commission Applicant Child Care
under §809.103 of this Chapter.

(c) Children who no longer receive Texas Department of Pro-
tective and Regulatory Services funded care shall also continue receiv-
ing child care funded through the Commission if eligible to receive care
based on other eligibility criteria or if the Texas Department of Protec-
tive and Regulatory Services or its caseworker indicates that the child
is in need of protective services.

(d) [(b)] Children currently enrolled in child care shall remain
in care when the Board assumes management of the child care services
contract and shall remain eligible as long as eligibility criteria are met
unless otherwise required on a case-by-case basis to provide priority
child care as referenced in subsection (b) of this section.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 17,

2000.

TRD-200005828
J. Randel (Jerry) Hill
General Counsel
Texas Workforce Commission
Earliest possible date of adoption: October 1, 2000
For further information, please call: (512) 463-8812

♦ ♦ ♦
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WITHDRAWN  RULES
An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing a
notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after filing as specified by the agency withdrawing the action. If a proposal is not adopted or withdrawn
within six months of the date of publication in the Texas Register, it will automatically be withdrawn by the
office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.



TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 9. TEXAS COMMISSION ON
JAIL STANDARDS

CHAPTER 259. NEW CONSTRUCTION RULES
SUBCHAPTER B. NEW MAXIMUM
SECURITY DESIGN, CONSTRUCTION AND
FURNISHING REQUIREMENTS
37 TAC §259.139

Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.65(c)(2), the proposed amended section, submitted by the
Texas Commission on Jail Standards has been automatically
withdrawn. The amended section as proposed appeared in the
February 18, 2000 issue of the Texas Register (25 TexReg 1259).

Filed with the Office of the Secretary of State on August 22, 2000.

TRD-200005891

♦ ♦ ♦
SUBCHAPTER C. NEW LOCKUP DESIGN,
CONSTRUCTION AND FURNISHING
REQUIREMENTS
37 TAC §259.235

Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.65(c)(2), the proposed amended section, submitted by the
Texas Commission on Jail Standards has been automatically
withdrawn. The amended section as proposed appeared in the
February 18, 2000 issue of the Texas Register (25 TexReg 1260).

Filed with the Office of the Secretary of State on August 22, 2000.

TRD-200005892

♦ ♦ ♦
37 TAC §259.236

Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.65(c)(2), the proposed amended section, submitted by the
Texas Commission on Jail Standards has been automatically
withdrawn. The amended section as proposed appeared in the
February 18, 2000 issue of the Texas Register (25 TexReg 1260).

Filed with the Office of the Secretary of State on August 22, 2000.

TRD-200005893

♦ ♦ ♦
SUBCHAPTER H. NEW LONG-TERM
INCARCERATION DESIGN, CONSTRUCTION
AND FURNISHING REQUIREMENTS
37 TAC §259.741

Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.65(c)(2), the proposed amended section, submitted by the
Texas Commission on Jail Standards has been automatically
withdrawn. The amended section as proposed appeared in the
February 18, 2000 issue of the Texas Register (25 TexReg 1263).

Filed with the Office of the Secretary of State on August 22, 2000.

TRD-200005894

♦ ♦ ♦
CHAPTER 260. COUNTY CORRECTIONAL
CENTERS
SUBCHAPTER B. CCC DESIGN,
CONSTRUCTION AND FURNISHING
REQUIREMENTS
37 TAC §260.134

Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.65(c)(2), the proposed amended section, submitted by the
Texas Commission on Jail Standards has been automatically
withdrawn. The amended section as proposed appeared in the
February 18, 2000 issue of the Texas Register (25 TexReg 1263).

Filed with the Office of the Secretary of State on August 22, 2000.

TRD-200005895

♦ ♦ ♦
CHAPTER 261. EXISTING CONSTRUCTION
RULES
SUBCHAPTER A. EXISTING MAXIMUM
SECURITY DESIGN, CONSTRUCTION AND
FURNISHING REQUIREMENTS
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37 TAC §261.139

Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.65(c)(2), the proposed amended section, submitted by the
Texas Commission on Jail Standards has been automatically
withdrawn. The amended section as proposed appeared in the
February 18, 2000 issue of the Texas Register (25 TexReg 1264).

Filed with the Office of the Secretary of State on August 22, 2000.

TRD-200005896

♦ ♦ ♦
SUBCHAPTER B. EXISTING LOCKUP
DESIGN, CONSTRUCTION AND FURNISHING
REQUIREMENTS
37 TAC §261.234, §261.235

Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.65(c)(2), the proposed amended section’s, submitted by the
Texas Commission on Jail Standards has been automatically
withdrawn. The amended sections as proposed appeared in the
February 18, 2000 issue of the Texas Register (25 TexReg 1265).

Filed with the Office of the Secretary of State on August 22, 2000.

TRD-200005897

♦ ♦ ♦
SUBCHAPTER C. EXISTING MINIMUM
SECURITY DESIGN, CONSTRUCTION AND
FURNISHING REQUIREMENTS

37 TAC §261.333

Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.65(c)(2), the proposed amended section, submitted by the
Texas Commission on Jail Standards has been automatically
withdrawn. The amended section as proposed appeared in the
February 18, 2000 issue of the Texas Register (25 TexReg 1266).

Filed with the Office of the Secretary of State on August 22, 2000.

TRD-200005898

♦ ♦ ♦
CHAPTER 291. SERVICES AND ACTIVITIES
SUBCHAPTER C. EXISTING MINIMUM
SECURITY DESIGN, CONSTRUCTION AND
FURNISHING REQUIREMENTS
37 TAC §291.1

Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.65(c)(2), the proposed amended section, submitted by the
Texas Commission on Jail Standards has been automatically
withdrawn. The amended section as proposed appeared in the
February 18, 2000 issue of the Texas Register (25 TexReg 1270).

Filed with the Office of the Secretary of State on August 22, 2000.

TRD-200005899

♦ ♦ ♦
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ADOPTED RULES
An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation of
the action on shorter notice.

If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed
text, the proposal will be republished with the changes.



TITLE 4. AGRICULTURE

PART 1. TEXAS DEPARTMENT OF
AGRICULTURE

CHAPTER 25. TEXAS AGRICULTURAL FI-
NANCE AUTHORITY: RURAL DEVELOPMENT
FINANCE PROGRAM RULES
4 TAC §§25.1 - 25.12

The Board of Directors of the Texas Agricultural Finance Author-
ity (TAFA), a public authority within the Texas Department of Agri-
culture, adopts new §§25.1 - 25.12, concerning the Rural Devel-
opment Finance Program. New §25.7 is adopted with changes
to the proposal published in the June 23, 2000, issue of the Texas
Register (25 TexReg 6015). New §§25.1 - 25.6 and 25.8 - 25.12
are adopted without changes and will not be republished.

Section 25.7 has been changed at subsection (a)(2) to clarify
that a to be eligible for the program, a project must serve to cre-
ate or retain employment in the rural area. This change was
made in response to comments received on the section. The
new sections are adopted for the implementation and adminis-
tration of the Rural Development Finance Program pursuant to
Texas Agriculture Code, Chapter 58. The new sections estab-
lish a mechanism by which TAFA will be able to provide financial
assistance to borrowers for the enhancement of rural economic
development in the state.

New §§25.1 - 25.5 state the authority and purpose of the pro-
gram, provide definitions, describe the procedure for public in-
formation requests, and provide an address for communications
with TAFA. New §§25.6 - 25.7 describe the Texas Agricultural
Fund and identify the project eligibility requirements and the eli-
gible and ineligible uses of loan proceeds. New §25.8 describes
the requirements for filing an application and the application re-
view process by TAFA. New §25.9 describes the contents of an
application to the program. New §25.10 describes the general
terms and conditions of TAFA’s commitment, including minimum
and maximum commitments, terms, interest rate, and maturity.
New §25.11 describes the criteria for approval of a commitment
by TAFA. New §25.12 provides authority for TAFA staff to act as
necessary for the collection, settlement and enforcement of fi-
nancing approved under the program.

Comments generally in support of the proposal were received
from the Texas Farm Credit Bank, Texas Association of Regional
Councils, the Rockport-Fulton Area Chamber of Commerce,

the City of Los Fresnos, and one individual. Some comments
received were on specific proposed sections as follows. On
§25.3, the Texas Association of Regional Councils requested
that the definition of applicant, §25.3(2) to be clarified to include
the Councils of governments as an eligible applicant. The
Board believes that the addition of Councils of government to
the definition of applicant is not necessary because regional
councils are defined by law as political subdivisions of the state,
and as such, would qualify to submit an application as an "other
unit of public government". No change is made to the definition
of applicant. Other comments, in form of questions about the
program, rather than comments on this section were whether
loans would be both direct and guaranteed and requesting more
information on how a guaranty would work.

Several comments and questions were received on §25.7, in-
cluding comments, as noted previously on what is meant by
the terms "create or retain employment, either directly or indi-
rectly" in §25.7(a)(2). The department has adopted §25.7(a)(2)
with changes to delete the terms "either directly or indirectly",
to eliminate confusion and to allow the Board more flexibility in
determining whether or not a project serves to create or retain
employment. This paragraph is also changed to clarify that the
creation or retention of employment should be in the rural area
where project is located. In addition, questions were received
on this section regarding what is meant by reasonable equity,
whether real estate tax abatement or donated or leased land
may be used to demonstrate equity, whether in the case of mul-
tifamily housing, funds can be used for both construction and
permanent financing, whether cooperative will have a problem
providing personal guaranties, and whether the program will con-
sider or determine whether or not a project would be consistent
with the goals of the community without requiring the submis-
sion of a community’s master plan or other similar document.
Generally, the Board’s definition of reasonable equity would not
include a tax abatement, but may include donated or leased land
owned by the applicant. In regards to cooperatives providing per-
sonal guaranties, cooperatives have been able to provide per-
sonal guaranties through their directors in the past to qualify for
financial assistance under a Board program. The issues raised
in comments received on this section will be more specifically ad-
dressed in the Board’s Credit Policy and Procedures document
referenced in new §25.11(c).

On §25.8(a) one comment expressed some confusion regarding
whose forms will be used, relative to direct loan program be-
cause of the use of the word "may" in the rule. The Board antic-
ipates that most applicants will use forms developed by the Au-
thority. However, there may be a need in special circumstances
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for an applicant to develop its own forms. The Board believes
subsection (a) is clear in this regard and no changes were made
based on this comment.

On §25.9, regarding contents of the application, Farm Credit
Bank received comments that, although the application is not
unreasonable, it may require a quantity of information that may
be viewed as cumbersome by some applicants. The Board be-
lieves that the information requested is necessary in order for
staff and the board to conduct a thorough evaluation of an ap-
plicant and accordingly, no changes were made to this section.
Section 25.9(4) requires a business plan. One commenter asked
whether this requirement could include master plans or strategic
plan. The Board believes master plan or strategic plan may be
submitted, but may not necessarily replace the business plan if
it does not include all of the information required by this section.
All of the information required by this section must be submitted
in some form in order for the Board and staff to adequately evalu-
ate an application. Another question on this section was whether
an independent auditor’s report for the past three years would be
acceptable as meeting requirements for historical financial infor-
mation, including pro forma balance sheet, pro forma cash flow
and income statements? The Board believes that as with the
question on the master plan or strategic plan, historical financial
information may be submitted in a variety of forms as long as the
basic financial information similar to that found in a pro forma
balance sheet or cash flow and income statement is included.

A question was submitted in regards to §25.9(12), relating to
construction projects. The question was whether the program
would require at least three quotes for construction projects sub-
mitted? The program requirements do not speak to this issue
and do not require submission of quotes, however, the project
applicant may have requirements for bids in their procedures,
especially if they are a governmental entity. Finally, a question
was submitted in regards to §25.9(13), relating to documentation
for the preliminary design stage. The question is whether this re-
quires contracting with an engineering firm and having full-scale
drawings finalized; and, if so, whether the cost of having this work
done in advance be reimbursed through the program? This re-
quirement would require preliminary drawings to be finalized with
enough information provided to allow the Board to fully evaluate
the project. In regards to reimbursement of costs, the costs of
hiring a contractor to develop a design could be included as part
of the project costs and could be reimbursed as such, however, if
the applicant is not approved for financing, those costs could not
be paid by the program. The Board believes that the language in
this paragraph is clear and no changes have been made in the
rule adoption.

The new sections are adopted under the authority of the Texas
Agriculture Code (the Code), §58.023, which provides that TAFA
has the power to adopt rules and procedures as necessary to
carry out Chapter 58; and Texas Government Code, §2001.004,
which requires that state agencies adopt rules of practice stating
the nature and requirement of all available formal and informal
procedures.

§25.7. Project Eligibility Requirements.

(a) Projects. An applicant is eligible for a commitment from
the Authority if the proposed project meets the following criteria:

(1) the project provides significant benefits for the mainte-
nance, expansion or development of rural economic development ac-
tivity;

(2) the project will create or retain employment in the rural
area;

(3) the applicant provides a reasonable level of equity for
the project as defined in the credit policy and procedures;

(4) the applicant is a legal entity under the laws of the
United States of America and the State of Texas;

(5) the applicant has a principal place of business in the
state; and

(6) if the applicant is a corporation, partnership, coopera-
tive or joint venture, the applicant’s principal owner or owners provide
personal guarantees satisfactory to the Authority.

(b) Project costs. The proceeds of the commitment provided
by the Authority may be used only to finance expenditures incurred
in connection with the development of the project as identified in the
budget filed with the application and approved by the board.

(c) Ineligible project costs. Any expenditure that is not iden-
tified in the approved budget filed with the application, or is otherwise
prevented by regulation or statute, is not eligible for financing here-
under, unless the applicant provides evidence that such expenditure is
necessary for completion of the project and will not increase the com-
mitment approved.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 17, 2000.

TRD-200005835
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Effective date: September 6, 2000
Proposal publication date: June 23, 2000
For further information, please call: (512) 463-4075

♦ ♦ ♦
TITLE 7. BANKING AND SECURITIES

PART 1. FINANCE COMMISSION OF
TEXAS

CHAPTER 1. CONSUMER CREDIT
COMMISSIONER
SUBCHAPTER A. REGULATED LOAN
LICENSES
DIVISION 1. GENERAL PROVISIONS
7 TAC §§1.2, 1.9, 1.13

The Finance Commission of Texas (the commission) adopts the
repeal of §§1.2, 1.9, and 1.13. This repeal is necessary because
the sections that are proposed for repeal relate to Communica-
tions to Commissioner, Annual Reports, and Review of Records.
This repeal is adopted without changes to the proposal as pub-
lished in the June 30, 2000, issue of the Texas Register (25
TexReg 6248).

The agency received no comments on the proposal.

25 TexReg 8624 September 1, 2000 Texas Register



The repeal is adopted under Texas Finance Code, §11.304,
which authorizes the Finance Commission to adopt rules to
enforce Title 4 of the Texas Finance Code. Additionally, Texas
Finance Code, §342.551 authorizes the Finance Commission to
adopt rules for the enforcement of the consumer loan chapter.

The statutory provisions (as currently in effect) affected by the
proposed repeal are Subchapter F of Chapter 342, Texas Fi-
nance Code and the rest of Title 4.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 18, 2000.

TRD-200005844
Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Effective date: September 7, 2000
Proposal publication date: June 30, 2000
For further information, please call: (512) 936-7640

♦ ♦ ♦
DIVISION 3. REQUIRED BOOKS AND
RECORDS
7 TAC §§1.51 - 1.54

The Finance Commission of Texas (the commission) adopts the
repeal of §§1.51 - 1.54. This repeal is necessary because the
sections that are proposed for repeal relate to Minimum Books:
Files and Records Required to Be Kept by Licensees, Rate and
Refund Charts, File for Official Correspondence and Reports,
and Acceptance of Equivalent Records by Commissioner. This
repeal is adopted without changes to the proposal as published
in the June 30, 2000, issue of the Texas Register(25 TexReg
6248).

The agency received no comments on the proposal.

The repeal is adopted under Texas Finance Code, §11.304,
which authorizes the Finance Commission to adopt rules to
enforce Title 4 of the Texas Finance Code. Additionally, Texas
Finance Code, §342.551 authorizes the Finance Commission to
adopt rules for the enforcement of the consumer loan chapter.

The statutory provisions (as currently in effect) affected by the
proposed repeal are Subchapter F of Chapter 342, Texas Fi-
nance Code and the rest of Title 4.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 18, 2000.

TRD-200005845
Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Effective date: September 7, 2000
Proposal publication date: June 30, 2000
For further information, please call: (512) 936-7640

♦ ♦ ♦

DIVISION 4. INSURANCE
7 TAC §1.76, §1.79

The Finance Commission of Texas (the commission) adopts the
repeal of §1.76 and §1.79. This repeal is necessary because the
sections that are proposed for repeal relate to Loss Registers,
and Automobile Policies. This repeal is adopted without changes
to the proposal as published in the June 30, 2000, issue of the
Texas Register(25 TexReg 6248).

The agency received no comments on the proposal.

The repeal is adopted under Texas Finance Code, §11.304,
which authorizes the Finance Commission to adopt rules to
enforce Title 4 of the Texas Finance Code. Additionally, Texas
Finance Code, §342.551 authorizes the Finance Commission to
adopt rules for the enforcement of the consumer loan chapter.

The statutory provisions (as currently in effect) affected by the
proposed repeal are Subchapter F of Chapter 342, Texas Fi-
nance Code and the rest of Title 4.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 18, 2000.

TRD-200005846
Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Effective date: September 7, 2000
Proposal publication date: June 30, 2000
For further information, please call: (512) 936-7640

♦ ♦ ♦
DIVISION 5. REFUND
7 TAC §1.95

The Finance Commission of Texas (the commission) adopts the
repeal of §1.95. This repeal is necessary because the section
that is proposed for repeal relates to Methods of Correcting Er-
rors. This repeal is adopted without changes to the proposal as
published in the June 30, 2000, issue of the Texas Register (25
TexReg 6248).

The agency received no comments on the proposal.

The repeal is adopted under Texas Finance Code, §11.304,
which authorizes the Finance Commission to adopt rules to
enforce Title 4 of the Texas Finance Code. Additionally, Texas
Finance Code, §342.551 authorizes the Finance Commission to
adopt rules for the enforcement of the consumer loan chapter.

The statutory provisions (as currently in effect) affected by the
proposed repeal are Subchapter F of Chapter 342, Texas Fi-
nance Code and the rest of Title 4.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 18, 2000.

TRD-200005847
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Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Effective date: September 7, 2000
Proposal publication date: June 30, 2000
For further information, please call: (512) 936-7640

♦ ♦ ♦
DIVISION 8. UNCLAIMED FUNDS
7 TAC §§1.131 - 1.135

The Finance Commission of Texas (the commission) adopts the
repeal of §§1.131 - 1.135. This repeal is necessary because
the sections that are proposed for repeal relate to Escheat Sus-
pense Account, Required Information, Conversion or Reduction
Prohibited, Escheat to State, and Length of Record Preserva-
tion. This repeal is adopted without changes to the proposal as
published in the June 30, 2000, issue of the Texas Register (25
TexReg 6248).

The agency received no comments on the proposal.

The repeal is adopted under Texas Finance Code, §11.304,
which authorizes the Finance Commission to adopt rules to
enforce Title 4 of the Texas Finance Code. Additionally, Texas
Finance Code, §342.551 authorizes the Finance Commission to
adopt rules for the enforcement of the consumer loan chapter.

The statutory provisions (as currently in effect) affected by the
proposed repeal are Subchapter F of Chapter 342, Texas Fi-
nance Code and the rest of Title 4.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 18, 2000.

TRD-200005848
Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Effective date: September 7, 2000
Proposal publication date: June 30, 2000
For further information, please call: (512) 936-7640

♦ ♦ ♦
DIVISION 9. COLLECTION PRACTICES
7 TAC §1.153

The Finance Commission of Texas (the commission) adopts the
repeal of §1.153. This repeal is necessary because the section
that is proposed for repeal relates to Record of Contracts. This
repeal is adopted without changes to the proposal as published
in the June 30, 2000, issue of the Texas Register (25 TexReg
6248).

The agency received no comments on the proposal.

The repeal is adopted under Texas Finance Code, §11.304,
which authorizes the Finance Commission to adopt rules to
enforce Title 4 of the Texas Finance Code. Additionally, Texas
Finance Code, §342.551 authorizes the Finance Commission to
adopt rules for the enforcement of the consumer loan chapter.

The statutory provisions (as currently in effect) affected by the
proposed repeal are Subchapter F of Chapter 342, Texas Fi-
nance Code and the rest of Title 4.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 18, 2000.

TRD-200005849
Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Effective date: September 7, 2000
Proposal publication date: June 30, 2000
For further information, please call: (512) 936-7640

♦ ♦ ♦
DIVISION 10. ADVERTISING
7 TAC §1.172

The Finance Commission of Texas (the commission) adopts the
repeal of §1.172. This repeal is necessary because the section
that is proposed for repeal relates to Scrapbooks. This repeal
is adopted without changes to the proposal as published in the
June 30, 2000, issue of the Texas Register (25 TexReg 6248).

The agency received no comments on the proposal.

The repeal is adopted under Texas Finance Code, §11.304,
which authorizes the Finance Commission to adopt rules to
enforce Title 4 of the Texas Finance Code. Additionally, Texas
Finance Code, §342.551 authorizes the Finance Commission to
adopt rules for the enforcement of the consumer loan chapter.

The statutory provisions (as currently in effect) affected by the
proposed repeal are Subchapter F of Chapter 342, Texas Fi-
nance Code and the rest of Title 4.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 18, 2000.

TRD-200005850
Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Effective date: September 7, 2000
Proposal publication date: June 30, 2000
For further information, please call: (512) 936-7640

♦ ♦ ♦
SUBCHAPTER J. AUTHORIZED LENDER’S
DUTIES AND AUTHORITY
7 TAC §§1.830 - 1.839

The Finance Commission of Texas (the commission) adopts new
§§1.830 - 1.839 concerning regulated loan licensee duties and
record requirements. The new rules are adopted with nonsub-
stantive changes to the proposal as published in the June 30,
2000, issue of the Texas Register (25 TexReg 6258).
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Simultaneously, the Finance Commission is repealing various
rules and adopting these rules in their place. The rules being
repealed were reviewed and those being proposed to be adopted
here were evaluated and an assessment made that the reasons
for (re)adopting the rule continues to exist.

The agency received no comments on the proposal.

Section 1.830 specifies the records that must be maintained for
loans made under the authority of Chapter 342, Subchapter E
and F. The section also prescribes various procedures in the
course of making or servicing a loan, such as in the disburse-
ment of official fees collected from the borrower. This rule will
replace 7 TAC §1.51 that is being simultaneously proposed for
repeal. The rule is necessary to ensure that the appropriate doc-
umentation is maintained by licensed lenders ensuring compli-
ance with appropriate state and federal laws.

Section 1.831 specifies the records that must be maintained for
loans made under the authority of Chapter 342, Subchapter G.
The section also prescribes various procedures in the course of
making or servicing a loan, such as in the disbursement of official
fees collected from the borrower. This rule is parallel to §1.830 in
order to maintain consistency between the record keeping rules.
The rule is necessary to ensure that the appropriate documenta-
tion is maintained by licensed lenders to ensure compliance with
appropriate state and federal laws.

Section 1.832 specifies the records that must be maintained for
loans brokered under the authority of Chapter 342, Subchap-
ter G. These rules closely conform to similar rules promulgated
by the Savings and Loan Commissioner addressing required
records by mortgage brokers for first mortgages. The rule is
necessary to ensure that the appropriate documentation is main-
tained by licensees to ensure compliance with appropriate state
and federal laws.

Section 1.833 addresses other required records such as general
business records. These rules replace 7 TAC §1.53 and §1.172.
The rule is necessary to ensure that appropriate documentation
is maintained by licensees to ensure compliance with appropri-
ate state and federal laws.

Section 1.834 provides the requirements, procedures, and flexi-
bility for licensees who choose to maintain records electronically
or optically image records. This rule will replace 7 TAC §1.54.
The rule is necessary to ensure that automated systems ap-
propriately record and maintain sufficient information to demon-
strate compliance with state and federal laws.

Section 1.835 authorizes the commissioner to require a licensee
to review loan records and make corrections, if it is determined
during the course of an examination that a licensee is engaging
in transactions that do not comply with the law or the licensee
is not maintaining records that comply with the law. This rule
will replace 7 TAC §1.13. The rule is necessary to ensure that
transactions comply and that records are being maintained with
the applicable law.

Section 1.836 provides the procedures for correcting violations
or laws or errors on accounts. This rule will replace 7 TAC §1.95.
The rule is necessary to provide a uniform procedure for curing
violations of law and correcting entries on accounts.

Section 1.837 details the procedures for handling unclaimed
funds that are due to a borrower. The rule provides procedures
that conform to Chapter 25 of the Texas Property Code.

Section 1.838 sets the required date and states the requirement
for filing an annual report. The rule replaces 7 TAC §1.9.

Section 1.839 proscribes the formula for assessing examination
fees. The fee schedule is currently in place and the rule sim-
ply clarifies the procedure. The rule further provides for an in-
creased fee to be assessed to licensees who require an expe-
dited follow-up examination due to noncompliance issues. The
rule is necessary to permit the agency to recover the direct and
indirect costs associated with conducting examinations.

The new rules are adopted under Texas Finance Code, §11.304,
which authorizes the Finance Commission to adopt rules to en-
force Title 4 of the Texas Finance Code. Additionally, Texas Fi-
nance Code, §342.551 authorizes the Finance Commission to
adopt rules for the enforcement of the consumer loan chapter.

These rules affect Chapter 342 of the Texas Finance Code.

§1.830. Files and Records Required (Subchapter E and F Lenders).
Each licensee must maintain records with respect to each loan made
under Chapter 342, Subchapter E and F of the Texas Finance Code and
make those records available for examination.

(1) Loan register or transaction log. A loan register must
be maintained currently. A licensee may file, in chronological order,
copies of any loan document or form prepared at the time a loan is
made reflecting the information set forth in subparagraphs (A)-(D) of
this paragraph to serve as a loan register. A loan register must contain
the following information:

(A) Date of loan (day, month, and year);

(B) Surname of borrower;

(C) Total of payments (amount of loan), and;

(D) Loan number. Loans may be numbered in ascend-
ing sequence as made or may bear an account number permanently
assigned to one borrower with a numerical suffix reflecting the number
of loans to the borrower. A permanent account number may be used in
an automated system for each series of loans to a borrower; however, a
consecutive suffix number must be assigned to each loan in the series
to distinguish it from the others.

(2) Alphabetical index of current borrowers. A current al-
phabetical index or report of outstanding loans showing the full name
of each borrower, coborrower, or other obligor on the loan and the loan
number assigned each loan must be maintained.

(3) Borrower’s account record.

(A) A separate record must be maintained for the ac-
count of each borrower and the record must contain at least the follow-
ing information on each loan:

(i) Loan number as recorded on loan register;

(ii) Loan schedule and terms itemized to show:

(I) Date of loan;

(II) Number of installments;

(III) Due date of installments;

(IV) Amount of each installment, and;

(V) Maturity date.

(iii) Name, address, and telephone number of bor-
rower;

(iv) Names and addresses of coborrowers or other
obligors, if any;
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(v) Type or brief description of security; if none, so
indicate;

(vi) Total of payments (amount of loan);

(vii) Amount financed (cash advance);

(viii) Total interest charges on Subchapter E loans,
including additional days charges for irregular installments; or, if the
loan is made under Subchapter F, the acquisition charge and the install-
ment account handling charge shown separately;

(ix) Amount of premium charges for insurance item-
ized to show:

(I) Credit life insurance;

(II) Credit accident and health (disability) insur-
ance;

(III) Personal property insurance;

(IV) Automobile physical damage insurance;

(V) Nonfiling insurance, and;

(VI) Involuntary unemployment insurance.

(x) Amount of official fees for recording, amending,
or continuing a notice of security interest that are collected at the time
the loan is made and which is to be disbursed within the period of 30
days as prescribed in paragraph (5)(D)(i) of this section;

(xi) Amount of personal property insurance when
the amount of insurance is not equal to amount of the total of payments
(amount of loan), and;

(xii) Individual payment entries itemized to show:

(I) Date payment received; dual postings are ac-
ceptable if date of posting is other than date of receipt;

(II) Amounts received for application to princi-
pal and precomputed interest, and;

(III) Amounts received for default, deferment, or
other authorized charges.

(B) Corrective entries are permitted when justified.

(C) In the event a loan is prepaid in full, refunds of un-
earned charges and unearned insurance premiums are required. A li-
censee is responsible for substantiating final entries and that refunds
were paid to the borrower. Refund amounts must be itemized to show:

(i) Interest refunded;

(ii) Credit life, accident and health, involuntary un-
employment, single interest, and personal property insurance charges
refunded, showing separately the refund applicable to each separate in-
surance policy or coverage, and;

(iii) Dual automobile physical damage insurance
when borrower requests cancellation of the policy.

(D) When an error is made on the individual borrower’s
account record, a line must be drawn through the improper entry and the
correct entry made above or below. No erasures or other obliterations
may be made on the payments received section of a manual individual
record.

(E) When accounts are transferred from a licensed lo-
cation, a separate record of these accounts must be maintained by the
transferor. The record must show the name of the borrower, the account
number, the date of transfer, and the location to which the accounts are
transferred.

(F) Separate individual borrower’s account records
must be maintained for open and closed loans. Any systematic method
of filing may be utilized so long as any account record may be readily
located by reference to either a name or loan number.

(4) Borrower disbursement record. The loan contract,
statement of loan or account record, or single separate disbursement
record must show the individual amounts paid out at the borrower’s
direction or request on his behalf or for his benefit. Each disbursement
must be substantiated by receipts, documents, canceled checks, or
other records.

(5) Fee record.

(A) The amount of official fees collected at the time the
loan is made and to be disbursed within the period prescribed in sub-
paragraph (D)(i) of this paragraph must be disclosed on the individual
borrower’s account record.

(B) Information concerning fees for termination, con-
tinuation, or amendment collected at the time a loan is made but not
disbursed, as prescribed by subparagraph (D)(i) of this paragraph, or
collected subsequent to the making of the loan, must be entered in a
record. Entries to this record must be in chronological order as to the
date the fees are collected. The record must show the date each fee is
collected, the amount of each fee collected, the date each fee is dis-
bursed and the amount of each fee disbursed. In addition, if a fee is
collected in advance for the purpose of filing a UCC-3 to "continue"
a notice of security interest, the record must show the date the present
filing expires.

(C) If more than one fee is included in a disbursement
by check to the recording office, the loan number of each account to
which the disbursement is related on the check copy, check stub, or
voucher must be documented.

(D) Disbursement procedures.

(i) Fees collected at the time a loan is made for
recording, amending, or continuing a notice of security interest must
be disbursed to the recording agency within 30 days from the date of
collection from the borrowers. If fees are not properly disbursed within
30 days, the borrower must be given credit for the fee and any filing
may be made only at the licensee’s expense. If filing of continuation
fees may not be made during the 30 days following the date of the
loan due to conflict with §9.403 of the Uniform Commercial Code, the
licensee must follow the procedure outlined in subparagraph (B) of this
paragraph. (Note: Subparagraph (E)(i) of this paragraph summarizes
the filing requirements of §9.403 of the Uniform Commercial Code.)

(ii) Each licensee should disburse, to the recording
agency, termination fees collected from borrowers within 30 days from
the date the loan is paid in full. If the termination fees are not disbursed
within this period, the fees must be returned to the borrowers and the
termination effected at expense of the licensee.

(E) Continuation of liens will be dependent upon con-
formity with the following:

(i) If a licensee desires to continue a notice of secu-
rity interest on which a maturity date was not initially established on
the financing statement, a continuation statement must be filed no later
than 60 days after the maturity date and no sooner than six months prior
to the maturity date. A licensee may exercise one of the following op-
tions when "continuing" a lien:

(I) The cost of filing a continuation statement
may be included in the official fees collected in connection with a
renewal loan that has a maturity date extending past the end of thefive
year period or past the initial maturity date.
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(II) The filing fee may be collected directly from
the borrower within the period for filing prescribed by §9.403 of the
Uniform Commercial Code.

(III) The borrower and the licensee may agree to
charge the borrower’s account for the cost of filing.

(IV) The cost of filing may be borne by the li-
censee.

(ii) Record of fees collected under this section must
be maintained as prescribed in subparagraphs (A) or (B) of this para-
graph.

(6) Record of daily transactions. Each licensee must main-
tain sufficient records to adequately reflect, on an individual account
basis, the business occurring during each day. The records must reflect
the date on which each transaction occurred.

(7) Record of loans in litigation and repossession.

(A) An index of each repossession as it occurs and each
legal action by or against the licensee as it is initiated must be recorded.
The index must show the borrower’s name, account number, and date
of action. If accounts have been transferred, it must be noted in the
index as well as on the record of transferred accounts.

(B) All loan records, account cards, correspondence,
and any other pertinent information must be maintained in the bor-
rower’s account folders or files. The file must include the following
applicable items:

(i) Identification of the collateral sought or acquired
by the licensee;

(ii) A copy of the original petition and the most cur-
rent amended petition, if any;

(iii) Proof of judgment if a judgment is taken and
amounts awarded by the court;

(iv) The date and terms of settlement if settlement is
made between the borrower and the licensee before judgment;

(v) Record of all payments received after judgment,
properly identified and applied;

(vi) When the licensee, acting as a secured party,
takes possession of the collateral and disposes of it at a public or pri-
vate sale as provided under the Uniform Commercial Code, and the
sale is not a judicial sale, written evidence substantiating the commer-
cial reasonableness of all aspects of the sale of the collateral, and of its
preparation for sale, if any. These documents should include copies of
any invoices or receipts, condition reports indicating the condition of
the collateral, notice of intended disposition or the waiver of the notice
signed after default by the borrower and other obligors, and evidence
of fair sale of the collateral. One means of providing evidence of fair
sale or the commercial reasonableness of sale is the taking of not less
than three bona fide bids. Bids must disclose the names and addresses
of the bidders.

(vii) Name and address of purchaser of repossessed
collateral.

(8) Loan records and documents.

(A) All obligations signed by the borrower, including
promissory notes and security agreements, must be kept at an office
in the state designated by the licensee or made available in the state,
except when transferred under an agreement which gives the commis-
sioner access to the documents. Copies of loan documents, financing
statements, loan applications, records of insurance policies issued by or

through the licensee in connection with the loan, and books and records
required by this rule must be maintained in the licensed location or be
made available at some place in the state designated by the licensee
in writing to the commissioner. Documents may be maintained out of
state if the licensee has in writing acknowledged responsibility for ei-
ther making the records available within the state for examination or by
acknowledging responsibility for additional examination costs associ-
ated with examinations conducted out of state.

(B) Loan documents and other records must be main-
tained as required to evidence compliance with applicable state and
federal laws and regulations, including but not limited to, the Equal
Credit Opportunity Act and the Truth in Lending Act.

(C) If tangible personal property is taken as collateral
on a loan, the loan documents or attachments must describe the prop-
erty in detail sufficient to identify each individual item taken.

(D) Copies of receipts on cash payments collected out-
side the licensed office must be maintained.

(E) If an automobile insurance policy is required, a copy
of the policy or insurance application and other pertinent records relat-
ing to the rating of the policy as finally issued must be maintained in
the borrower’s file.

(9) Insurance Loss Registers. Each licensee must main-
tain a register reflecting information on life, accident and health, prop-
erty insurance, involuntary unemployment, and single interest insur-
ance claims whether paid or denied by the insurance carrier.

(A) Life Insurance Claims. The register pertaining to
life insurance claims must show the name of the borrower, the account
number, and the date of death. The borrower’s individual file or ac-
count record must disclose the amount of indebtedness at the time of
death, the gross amount of the claim paid, the amount of insurance ben-
efits paid beneficiaries other than the licensee which is in excess of the
net amount necessary to pay the indebtedness and the check number
or numbers by which the amount is paid beneficiaries other than the
licensee.

(B) Accident and health insurance claims. The register
pertaining to accident and health insurance claims must show the name
of the borrower, the account number, and the date of the initial filing of
a claim for any continuous period of disability.

(C) Personal property insurance losses. The register
pertaining to personal property insurance claims must show the name
of the borrower, the account number, the amount of insurance written
on tangible personal property other than a motor vehicle, the amount
of the settlement, and a notation as to whether the loss is a total or
partial loss.

(D) Involuntary unemployment insurance claims. The
register pertaining to involuntary unemployment insurance claims must
show the name of the borrower, the account number, and the date of the
initial filing of the claim.

(E) Single interest insurance claims. The register per-
taining to single interest insurance claims must show the borrower’s
name, the account number, the amount of the insurance written on the
motor vehicle, the amount of the settlement, and a notation as to the
basis of the settlement (actual cash value, repair, or the remaining out-
standing balance).

(10) Retention of records. All required books and records
must be available for inspection at any time by the commissioner or the
commissioner’s authorized representatives, and must be retained for a
period of four years from the date of the loan, or two years from the
date of the final entry made thereon, whichever is later.
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§1.831. Files and Records Required. (Subchapter G Lenders)
Each licensee must maintain records with respect to each loan made
under Chapter 342, Subchapter G of the Texas Finance Code and each
home equity loan made under Article XVI, §50 of the Texas Constitu-
tion and make those records available for examination.

(1) Loan register or transaction log. A loan register must be
maintained. A licensee may file, in chronological order, copies of any
loan document or form prepared at the time a loan is made reflecting
the information set forth in subparagraphs (A)-(D) of this paragraph
to serve as a loan register. A loan register must contain the following
information:

(A) Date of loan day (day, month, and year);

(B) Surname of borrower;

(C) Total of payments (amount of loan), and;

(D) Loan number.

(2) Record of individual borrower’s account.

(A) A separate record must be maintained for the ac-
count of each borrower and the record must contain at least the follow-
ing information on each loan:

(i) Loan number as recorded on loan register;

(ii) Loan schedule and terms itemized to show:

(I) Date of loan;

(II) Number of installments;

(III) Due date of installments;

(IV) Amount of each installment, and;

(V) Maturity date.

(iii) Name, address, and telephone number of bor-
rower;

(iv) Names and addresses of coborrowers, if any;

(v) Legal description of real property;

(vi) Principal amount;

(vii) Total interest charges, including additional
days charges for irregular installments and points;

(viii) Amount of premium charges for insurance
itemized to show:

(I) Credit life insurance;

(II) Credit accident and health (disability) insur-
ance;

(III) Personal property insurance;

(ix) Amount of official fees for recording, amend-
ing, or continuing a notice of security interest that are collected at the
time the loan is made.

(x) Individual payment entries itemized to show:

(I) Date payment received; dual postings are ac-
ceptable if date of posting is other than date of receipt;

(II) Actual amounts received for application to
principal and interest, and;

(III) Actual amounts paid for default, deferment,
or other authorized charges.

(B) Corrective entries are permitted when justified.

(C) In the event a loan is prepaid in full, refunds of un-
earned charges and unearned insurance premiums may be required. A
licensee is responsible for substantiating final entries and for substan-
tiating that refunds due were paid to borrowers. Refund amounts must
be itemized to show:

(i) Interest charges refunded, including the refund of
any unearned points, and;

(ii) Credit life, accident and health, and personal
property insurance charges refunded, showing separately the refund
applicable to each separate insurance policy or coverage.

(D) When accounts are transferred from a licensed lo-
cation, a separate record of these accounts must be maintained by the
transferor. The record must show the name of the borrower, the account
number, the date of transfer, and the location to which the accounts are
transferred.

(3) Borrower disbursement record. The loan contract,
statement of loan or account record, or single separate disbursement
record must show the individual amounts paid out at the borrower’s
direction or request on his behalf or for his benefit. Each disbursement
must be substantiated by receipts, documents, canceled checks, or
other records.

(4) Fee record.

(A) The amount of official fees collected at the time the
loan is made must be recorded on the individual borrower’s account
record.

(B) Disbursement procedures.

(i) Fees collected at the time a loan is made for
recording, amending, or continuing a notice of security interest must
be disbursed to the recording agency within 30 days from the date of
collection from the borrowers.

(ii) Each licensee should disburse, to the recording
agency, release of lien fees collected from borrowers within 30 days
for the date the loan is paid in full. If the release of lien fees are not
disbursed within this period, the fees must be returned to the borrowers
and the release of lien effected and the expense borne by the licensee.

(5) Record of daily transactions. Each licensee must main-
tain sufficient records to adequately reflect, on an individual account
basis, the business occurring during each day. The records must reflect
the date on which each transaction occurred.

(6) Record of loans in litigation and foreclosure.

(A) An index of each foreclosure as it occurs and each
legal action by or against the licensee as it is initiated must be recorded.
The index must show the borrower’s name, account number, and date
of action.

(B) All loan records, correspondence, and any other in-
formation pertinent to the litigation or foreclosure must be maintained
in the borrower’s account folders or files.

(7) Loan records and documents.

(A) All obligations signed by the borrower, including
promissory notes and security agreements, must be kept at an office
in the state designated by the licensee or made available in the state,
except when transferred under an agreement which gives the commis-
sioner access to the documents. Copies of loan documents, closing
statements, loan applications, records of insurance policies issued by
or through the authorized lender in connection with the loan, and books
and records required by this rule must be maintained in the licensed lo-
cation or made available at some place in the state designated by the
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licensee in writing to the commissioner. Documents may be maintained
out of state if the licensee has in writing acknowledged responsibility
for either making the records available within the state for examination
or by acknowledging responsibility for additional examination costs
associated with examinations conducted out of state.

(B) Loan documents and other records must be main-
tained as required to evidence compliance with applicable state and
federal laws and regulations including, but not limited to, the Real Es-
tate Settlement Procedures Act, the Equal Credit Opportunity Act, and
the Truth in Lending Act.

(8) Insurance Loss Registers. Each licensee must maintain
a register reflecting information on life, accident and health, and prop-
erty insurance claims whether paid or denied by the insurance carrier.

(A) Life Insurance Claims. The register pertaining to
life insurance claims must show the name of the borrower, the account
number, and the date of death. The borrower’s individual file or ac-
count record must disclose the amount of indebtedness at the time of
death, the gross amount of the claim paid, the amount of insurance ben-
efits paid beneficiaries other than the licensee which is in excess of the
net amount necessary to pay the indebtedness and the check number
or numbers by which the amount is paid beneficiaries other than the
licensee.

(B) Accident and health insurance claims. The register
pertaining to accident and health insurance claims must show the name
of the borrower, the account number, and the date of the initial filing of
a claim for any continuous period of disability.

(C) Personal property insurance losses. The register
pertaining to personal property insurance claims must show the name
of the borrower, the account number, the amount of insurance written
on tangible personal property other than a motor vehicle, the amount
of the settlement, and a notation as to whether the loss is a total or
partial loss.

(9) Retention of records. All required books and records
must be available for inspection at any time by the commissioner or
the commissioner’s authorized representatives, and must be retained
for a period of four years from the date of the loan, or two years from
the date of the final entry made thereon, whichever is later.

§1.832. Files and Records Required. (Subchapter G Mortgage Bro-
kers)

(a) Each licensee must maintain records with respect to each
loan brokered under Chapter 342, Subchapter G and make those records
available for examination.

(b) Loan register or transaction record. A mortgage register or
transaction record, maintained on a current basis (which means that all
entries must be made within no more than seven days from the date on
which the matters they relate to occurred), setting forth at a minimum:

(1) The date of the mortgage loan application;

(2) The surname and address of each mortgage applicant;

(3) A description of the disposition of the application for a
mortgage loan, and;

(4) The identity of the person or entity who initially funded
or acquired the mortgage loan.

(c) Mortgage loan file or borrower’s file. A mortgage loan file
or borrower’s file for each mortgage loan application received must be
maintained. Each file must contain at least the following:

(1) A copy of the mortgage loan application;

(2) Either:

(A) A copy of the signed closing statement if the mort-
gage loan is closed in the name of an entity through which the mortgage
broker is providing mortgage lending services, or;

(B) Documentation of the timely denial or other dispo-
sition of the application for the mortgage loan.

(3) A copy of each item of correspondence, each evidence
of any contractual arrangement or understanding (including any interest
rate lock-ins or loan commitments), and all notes and memoranda of
conversations or meetings with any mortgage applicant or any other
party in connection with the mortgage loan application or its ultimate
disposition.

(d) Loan records and documents. Other books and records
must be maintained as may be required to evidence compliance with
applicable state and federal laws and regulations including, but not lim-
ited to, the Real Estate Settlement Procedures Act, the Equal Credit
Opportunity Act, and the Truth in Lending Act.

(e) General business records. General business and accounting
records concerning disbursement and receipt of fees associated with the
mortgage loan activity must be maintained.

(f) Record retention. All required books and records must be
available for inspection at any time by the commissioner or the com-
missioner’s authorized representative, and must be retained for a period
of four years or a longer period if required by applicable state or federal
laws or regulations.

§1.833. Other Required Records.
(a) Official Correspondence File. Each licensee must main-

tain a separate file for all communications from the Office of Consumer
Credit Commissioner and for copies of correspondence and reports ad-
dressed to the commissioner. This shall include a copy of the Texas
Credit Title, examination reports, and any rules issued by the commis-
sioner.

(b) General business and accounting records. General busi-
ness and accounting records concerning the financial transactions of
the loan business must be maintained.

(c) Supplemental Insurance Records. Each licensee must
maintain in the borrower’s file supplemental records supporting the
settlements or denials of claims reported in the registers. In the case
of property insurance claims, these supplemental records must clearly
indicate whether the amount of the settlement on each individual
item is based on replacement or based on repair. If the reason for the
denial of a life insurance or an accident and health insurance claim
is based upon the medical records of the borrower, supplemental
records supporting the denial of the claim must be forwarded to the
commissioner upon request.

(d) Collection Contacts.

(1) A licensee or the licensee’s agent must make a written
record of each and every contact made by a licensee with the borrower
or any other person. The record must also include every contact made
by the borrower with licensee. The written record must include the
date, method of contact, contacted party, person initiating the contact,
and summary of the contact.

(2) Each record must be maintained in a manner that is
readily decipherable.

(e) Advertising Record.

(1) Each licensee must maintain, either at the licensed of-
fice or at a principal Texas office, so designated to the commissioner,
a complete record of all written communications soliciting loans (in-
cluding scripts of radio and television broadcasts, and reproductions of
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billboards and signs not at the licensed place of business) for a period
of not less than one year from the date of use, or until the next exami-
nation by a representative of the commissioner. The date or period of
use of each solicitation or advertisement must be indicated.

(2) If any language other than English is used in any adver-
tising material, a true and correct translation thereof must appear along
with the advertising material.

§1.834. Electronic Records.

(a) Records and accounting systems maintained in whole or in
part by electronic systems must contain the equivalent information as
required in §§1.830 and 1.831 of this title relating to Files and Records
Required (Subchapter E and F Lenders) and Files and Records Re-
quired (Subchapter G Lenders)). A licensee must provide documenta-
tion of the system to the commissioner that explains how the required
information is maintained within the system.

(b) If an examination of the system demonstrates that the re-
quired records are not being maintained appropriately the commis-
sioner may disapprove the use of the system. A licensee will have 90
days to bring the electronic system into compliance.

(c) Records may be retained and stored using optical image
storage media, provided the following requirements are satisfied:

(1) The optical image storage must be nonerasable "write
once, read many" ("WORM") that does not allow changes to the stored
document or record.

(2) The stored document or record is made or preserved as
part of and in the regular course of business.

(3) The custodian of the record is able to identify the stored
document or record, the mode of its preparation, and the mode of stor-
ing it on the optical image storage.

(4) The optical image storage system contains a reliable
indexing system that provides ready access to a desired document or
record, appropriate quality control of the storage process to ensure the
quality of imaged documents or records, and date ordered arrangement
of stored documents or records to assure a consistent and logical flow
of paperwork to preclude unnecessary search time.

(5) The original documents must be maintained for one
year after the date of the loan. The optical imaged records must be
maintained for the entire required retention period.

(d) A licensee will maintain at the licensee’s office a method
of viewing documents or records stored pursuant to this section. A
licensee must provide a hard copy of any document or record requested
by the Commissioner.

§1.835. Review of Records.

If it is determined during the course of an examination the extent of
error and discrepancies made by a licensee indicate that the licensee
has not been conducting business in substantial compliance with the
law, the commissioner may direct the licensee to review the account
records and make proper adjustments to any accounts in error or make
any appropriate refunds.

§1.836. Correction of Errors or Violations.

(a) Any amount found to be due a borrower may be credited
to the next payment or payments on the account of the borrower, if
the borrower has an existing obligation to the licensee. The licensee
must notify the borrower in writing of the date and amount of the next
payment due after this credit has been given.

(b) In lieu of crediting an existing account, refunds may be
made directly to the borrower by cash or check.

(c) If the error correction or adjustment to an account is related
to an improper charge or proceeds improperly held by the licensee on
which interest has been precomputed, the licensee may alternatively
credit the final maturing installment or installments of the contract pro-
vided that credit is also given the borrower for the proportionate interest
originally charged on the amount being credited.

(d) At the time of adjustment if more than half the term of
a precomputed loan has expired, then an interest adjustment must be
made.

§1.837. Unclaimed Funds.
(a) Escheat Suspense Account. The licensee must transfer any

amounts due a borrower not paid within one year, unclaimed funds, to
an escheat suspense account. The transfer must be noted on the account
record of the borrower.

(b) Required Information. Evidence of a bona fide attempt to
pay a refund to a borrower must be kept in the records of the borrower.
The minimum acceptable evidence of a bona fide attempt must be a reg-
istered or certified letter sent to the last known address of the borrower.
The licensee must place with the records of the borrower any informa-
tion that indicates the borrower has died leaving no will or heirs, or has
left the community and the borrower’s whereabouts are unknown.

(c) Use of unclaimed monies. Use of unclaimed funds within
the business until such time as paid to the borrower, the estate of the
borrower, or to the State of Texas is not prohibited; however, funds
transferred to an escheat suspense account must not be commingled
with the funds of the business.

(d) Escheat to State. At the end of three years the unclaimed
funds must be paid to the State of Texas Comptroller of Public
Accounts, Treasury Division, as required by Texas Property Code
§72.101.

(e) Record Retention. The records of the escheat suspense ac-
count must be retained for a period of ten years.

§1.838. Annual Report.
Each licensee must file the required annual report by May 1 for the prior
year’s calendar loan activity on forms prescribed by the commissioner
and must comply with all instruction relating to submitting the report.

§1.839. Examination Fees.
(a) Assessment. The commissioner will assess and collect a

nonrefundable examination fee designed to recover the expenditures
associated with the examination function, according to the formula in
this section.

(1) General administrative fee per exam ($150.00). The ad-
ministrative and necessary costs necessary for the expenditures related
to an examination;

(2) Administrative fee for each additional day ($100.00).
The administrative and indirect costs necessary for the expenditures
related to each additional examination day required, and;

(3) Hourly examination rate ($60.00). The direct and indi-
rect examiner cost for time required to conduct the examination.

(b) Calculation of a day. A day is measured as eight business
hours spent on site conducting an examination.

(c) Due date. An examination fee is due upon delivery of the
examination bill following the conclusion of an examination.

(d) Return examinations. If a follow-up examination visit is
required within ninety days after a written deficiency report given as
a result of a failure to comply with Chapter 342 of the Texas Finance
Code, this chapter, or the special instruction section of the examination
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report, the return examination will be assessed at two times the rates
provided in subsection (a)(3) of this section.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 18, 2000.

TRD-200005851
Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Effective date: September 7, 2000
Proposal publication date: June 30, 2000
For further information, please call: (512) 936-7640

♦ ♦ ♦
SUBCHAPTER R. MOTOR VEHICLE
INSTALLMENT SALES CONTRACT
PROVISIONS
7 TAC §§1.1301 - 1.1308

The Finance Commission of Texas (the commission) adopts new
§§1.1301 - 1.1308, concerning model provisions for motor vehi-
cle installment sales contracts. New §§1.1301 - 1.1308 proposes
clauses and disclosures for motor vehicle installment sales con-
tracts. The new rules are adopted with non-substantive changes
to the proposal as published in the June 30, 2000, issue of the
Texas Register (25 TexReg 6251).

The agency received two comments from the Texas Automobile
Dealers Association in support of the proposal.

Section 1.1301 states the purpose of the rules which is promote
compliance with the requirements of the Texas Finance Code,
Chapter 348 by creditors. The establishment of model disclo-
sure and contract provisions for motor vehicle installment sale
transactions will encourage use of simplified terminology and
similarity of approach to some of the provisions that are often
included in these contracts and will ultimately benefit consumers
by making these contracts easier to understand. The use of the
model clauses by creditors is not mandatory. The model clauses
provide creditors examples of how to comply with such legal re-
quirements as may be applicable to particular transactions, and
use of these clauses may offer creditors the protections of Texas
Finance Code § 349.101. However, creditors have considerable
flexibility in making many of the disclosures addressed by the
model clauses. The model clauses do not limit that flexibility.

Section 1.1302 discusses the relationship of federal law with the
Texas statutory requirements for motor vehicle installment sales.
The section is necessary to advise creditors on how the agency
will review compliance with the federal law in satisfying certain
state requirements and how to resolve any inconsistencies or
conflicts between state and federal law.

Section 1.1303 defines terms commonly used in the statute or
in motor vehicle installment sale transactions. By defining the
terms in a rule, a creditor may use the defined term in a con-
tract clause without having to completely restate the definition
in the contract. For example, a creditor may contract to earn fi-
nance charges according to the true daily earnings method, as
that term is defined by Finance Commission rule, without hav-
ing to completely restate the actual definition of the true daily

earnings method in the contract itself. Using standard defini-
tions should aid in the simplification of these type of contracts
and make them easier for consumers to understand, as well as
ensuring uniform application of the law to these transactions.

Section 1.304 describes disclosures and contract provisions that
are required by the Texas Finance Code. The rule applies and in-
terprets Chapter 348 provisions that require specific disclosures
or provisions that must be included in a motor vehicle installment
transaction. The rule is necessary to assist sellers in appropri-
ately making the required disclosures required under Texas law.

Section 1.1305 prescribes other disclosures that are required by
Finance Commission rule, namely a consumer notice that iden-
tifies the state agency that the consumer may contact relative
to complaints and a contract provision that identifies the method
of earning finance charge that will be employed in the contract.
The consumer notice is necessary so that consumers are ad-
vised how to contact the appropriate regulatory agency with a
complaint. This notice is also required by §1.901 of this title. A
provision contracting for the method of earning finance charges
is added to adequately describe how finance charges are earned
and to determine how prepayments on a contract and any asso-
ciated refunding are handled. Since Chapter 348 allows different
methods to be employed, the rule provides that the seller and
buyer agree on a particular method. This provision will deter-
mine the application of payments, accrued finance charges, and
late payment charges, if permissible.

Section 1.1306 discusses other contract provisions. These are
provisions that are commonly used in motor vehicle installment
transactions.

Section 1.1307 offers model clauses for use in motor vehicle
installment sale transactions. These clauses merely state an
acceptable method for contracting for or disclosing a particular
provision. These model clauses are designed for encouraging
compliance through the use of simplified clauses and uniform
language. Again, use of the clauses is optional.

Section 1.1308 describes ways in which the model clauses
may be amended and still maintain eligibility for the affirmative
defenses or relief from liability in litigation as described in
§3491.101.

The new sections are adopted under the Texas Finance Code
§11.304, which authorizes the Finance Commission to adopt
rules to enforce Title 4 of the Texas Finance Code. Addition-
ally, Texas Finance Code §14.108 grants the Consumer Credit
Commissioner and the Finance Commission the authority to in-
terpret the provisions of Title 4, Subtitle B, in which Chapter 348
is located.

These rules affect Chapter 348, Texas Finance Code. The ef-
fective date of these rules is October 1, 2000.

§1.1301. Purpose.
(a) The purpose of these rules is to promote compliance with

the requirements of the Texas Finance Code, Chapter 348 by creditors.
The establishment of model provisions for these transactions will en-
courage use of simplified terminology and similarity of approach to
some of the provisions that are often included in motor vehicle retail
installment contracts and will ultimately benefit consumers by making
these contracts easier to understand. The use of the model clauses by
creditors is not mandatory. The model clauses provide creditors exam-
ples of how to comply with such legal requirements as may be applica-
ble to particular transactions, and use of these clauses offers creditors
who conform in good faith with the applicable rules the protections
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of Texas Finance Code §349.101. However, creditors have consider-
able flexibility in making many of the disclosures addressed by the
model clauses. The model clauses do not limit that flexibility. Many
approaches that differ from the model clauses may also satisfy applica-
ble legal requirements. A creditor’s decision not to adopt a particular
model clause is not evidence of a failure to satisfy any applicable legal
requirements or prohibitions.

(b) The provisions are not intended to constitute a complete
motor vehicle installment sale contract because these provisions specif-
ically address only certain credit issues. They do not address other is-
sues that may be legally permissible and desired by a party to the con-
tract. Inclusion of such additional provisions is anticipated, and their
omission from the model clauses is not evidence that they are prohib-
ited by law.

§1.1302. Relationship with Federal Law.

(a) The disclosure requirements of 12 C.F.R. Part 226 (Reg-
ulation Z) adopted under the Truth in Lending Act (15 U.S.C. §1601
et seq.) and specifically 12 C.F.R. §226.18(f), regarding variable rate
disclosures, apply according to their terms to some retail installment
transactions, as more fully provided in the Truth in Lending Act and
federal Regulation Z.

(b) In the event of any inconsistency or conflict between the
disclosure or notice requirements in these provisions and any current
or future federal law, regulation, or interpretation, the requirements of
the federal law, regulation, or interpretation will control to the extent
of the inconsistency.

(c) The term "time price differential" may be substituted for
the term "finance charge" as used in the model disclosures provided by
this regulation, except in those instances where use of that term would
be prohibited by controlling federal law, regulation, or interpretation.

(d) The term "amount financed" may be substituted for "prin-
cipal balance" whenever the amount financed, computed in accordance
with federal Regulation Z, is the same as the principal balance com-
puted in accordance with the Texas Finance Code.

(e) The term "annual percentage rate" may be substituted for
"annual rate" or "contract rate" whenever the annual percentage rate,
computed in accordance with federal Regulation Z, is the same as the
annual rate computed in accordance with the Texas Finance Code.

§1.1303. Definitions.

The following words and terms, when used in this subchapter, have the
following meanings, unless the context clearly indicates otherwise:

(1) Accrual method or Scheduled installment earnings
method--The scheduled installment earning method, or the accrual
method, is a method to compute a finance charge by applying a daily
rate to the unpaid principal balance as if each payment will be made
on its scheduled installment date. A payment received before or after
the due date does not affect the amount of the scheduled reduction
in the unpaid principal balance. Under this method, a finance charge
refund is calculated by deducting the earned finance charges from the
total finance charges. If prepayment in full or demand for payment in
full occurs between payment due dates, a daily rate equal to 1/365th
of the annual rate is multiplied by the unpaid principal balance. The
result is then multiplied by the actual number of days from the date of
the previous scheduled installment through the date of prepayment or
demand for payment in full to determine earned finance charges for the
abbreviated period. In addition to the earned finance charges calcu-
lated in this subsection, the creditor may also earn a $150 acquisition
fee for a heavy commercial vehicle, or a $25 fee for other vehicles, so
long as the total of the earned finance charges and the acquisition fee
do not exceed the finance charge disclosed in the contract. The creditor

is not required to refund unearned finance charges if the refund is less
than $1.00. The accrual method or scheduled installment earnings
method may be used with either an Irregular Payment Contract or a
Regular Payment Contract. The computation of finance charges must
comply with the U.S. rule as defined in Appendix J of 12 C.F.R. Part
226 (Regulation Z).

(2) Creditor The seller or any subsequent holder or
assignee of the retail installment contract.

(3) Daily Rate The rate authorized under Texas Finance
Code §§303.201 or 303.202 or the simple rate equivalent of the rate
applicable to the contract under Texas Finance Code §348.104, com-
puted on a daily basis using a 365 day calendar year.

(4) Irregular Payment Contract A contract:

(A) That is payable in installments that are not consec-
utive, monthly, and substantially equal in amount; or

(B) The first scheduled installment of which is due later
than 1 month and 15 days after the date of the contract.

(5) Regular Payment Contract Any contract that is not an
irregular payment contract.

(6) Seller The seller of the motor vehicle.

(7) Sum of periodic balances method (Rule of 78s)--

(A) Under this method, the finance charge refund is cal-
culated as follows:

(i) Subtract an acquisition fee not greater than $150
for a heavy commercial vehicle, or $25 for other vehicles, from the total
finance charge.

(ii) Multiply the amount computed in clause (i) of
this subparagraph by the refund percentage computed below. The result
is the finance charge refund.

(iii) Compute the refund percentage by:

(I) Computing the sum of the unpaid monthly
balances under the contract’s schedule of payments beginning:

(-a-) On the first day, after the date of the pre-
payment or demand for payment in full, that is the date of a month that
corresponds to the date of the month that the first installment is due
under the contract, or;

(-b-) If the prepayment or demand for pay-
ment in full is made before the first installment date under the contract,
one month after the date of the second scheduled payment of the con-
tract occurring after the prepayment or demand;

(II) Dividing the result in subclause (I) of this
clause by the sum of all of the monthly balances under the contract’s
schedule of payments.

(B) As an alternative for heavy commercial vehicles, as
defined in the Texas Finance Code, the sum of the periodic balances
method may be computed as follows:

(i) Multiply the total finance charge by a refund per-
centage determined as follows:

(I) Compute the sum of the unpaid monthly bal-
ances under the contract’s schedule of payments beginning:

(-a-) On the first day, after the date of the pre-
payment or demand for payment in full, that is the date of a month that
corresponds to the date of the month that the first installment is due
under the contract, or;

(-b-) If the prepayment or demand for pay-
ment in full is made before the first installment date under the contract,
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one month after the date of the second scheduled payment of the con-
tract occurring after the prepayment or demand;

(II) Divide the result in subclause (I) of this
clause by the sum of all of the monthly balances under the contract’s
schedule of payments.

(ii) From the result derived in clause (i) of this sub-
paragraph, deduct an acquisition fee not to exceed $150.

(C) The creditor is not required to give a finance charge
refund if it would be less than $1.00.

(D) These methods may not be used with an irregular
payment contract.

(8) True daily earnings method The truly daily earnings
method is a method to compute the finance charge by applying a daily
rate to the unpaid principal balance. The daily rate is 1/365th of the
equivalent contract rate. The earned finance charge is computed by
multiplying the daily rate of the finance charge by the number of days
the actual unpaid principal balance is outstanding. Payments are cred-
ited as of the time received; therefore, payments received prior to the
scheduled installment date result in a greater reduction of the unpaid
principal balance than the scheduled reduction, and payments received
after the scheduled installment date result in less than the scheduled
reduction of the unpaid principal balance. No late charges may be as-
sessed under this method. The computation of finance charges must
comply with the U.S. rule as defined in Appendix J of 12 C.F.R. Part
226 (Regulation Z).

§1.1304. Disclosures and Contract Provisions Required by the Texas
Finance Code.

The contract shall have the following disclosures and provisions, as
applicable:

(1) The consumer warning required by Texas Finance Code
§348.102(d).

(2) The cash price as required by Texas Finance Code
§348.102(a)(5). The cash price may be disclosed as a separate item in
the Itemization of Amount Financed or elsewhere in the contract. The
cash price is the price at which the seller offers in the ordinary course
of business to sell for cash the goods or services that are subject to the
transaction.

(3) The amount of any downpayment, specifying the
amounts paid in money and in goods traded in, as required by
§348.102. An amount paid by the seller under Texas Finance Code
§348.404 to retire an amount owed (including amounts owed under
a vehicle lease) against a motor vehicle used as a trade-in ("payoff")
may be disclosed in several ways. The approaches outlined in the
Regulation Z Staff Commentary, as from time to time updated, are
permissible.

(4) Itemized charges not included in cash price, as required
by Texas Finance Code §348.102. Itemized charges may include, but
are not limited to, the following charges as applicable:

(A) State inspection fee;

(B) Documentary fee;

(C) Dealer’s inventory tax;

(D) Sales tax;

(E) Other taxes not included in the cash price (the seller
may disclose one aggregate amount for all taxes or may separately item-
ize one or more of the taxes);

(F) Deputy service fee;

(G) Title fee;

(H) License fee;

(I) Vehicle property insurance;

(J) Credit life and credit disability insurance;

(K) GAP insurance, as authorized by Texas Finance
Code §348.208(b)(4);

(L) Theft protection plan;

(M) Service contract; or

(N) Warranty contract.

(5) The insurance statement required by Texas Finance
Code §348.204.

(6) Notice of exclusion of bodily injury and property
damage insurance, if excluded, as required by Texas Finance Code
§348.205.

(7) Any documentary fee charged must be separately dis-
closed, either in the itemization or elsewhere, along with the descrip-
tion required by Texas Finance Code §348.006 in reasonable proxim-
ity to the disclosure of the documentary fee. Any foreign language
translation of this disclosure that is required under Texas Finance Code
§348.006 may be given in a separate document.

(8) A disclosure that the buyer may refinance the final
scheduled payment upon the terms previously agreed or for any
other period of time and payment schedule to which the buyer and
holder may agree for a contract described in Texas Finance Code
§348.123(b)(5).

§1.1305. Other Disclosures Required by Commission Rule.

(a) The consumer credit commissioner notice required by
§1.901 of this title (relating to Consumer Notifications) must be
disclosed.

(b) In a contract using the true daily earnings method, a brief
description of the method of earning finance charge must be given. In
a contract using the accrual method or the sum of the periodic balances
method of refunding precomputed finance charges, the name of the
method used, and at the creditor’s option, a description of that method.
If in the same contract form, the creditor uses the accrual method in
certain circumstances and the sum of the periodic balances method in
other circumstances, the creditor shall provide a brief description of the
circumstances under which each method will be used, along with the
name of the method.

§1.1306. Other Contract Provisions.

A motor vehicle installment sale contract may include, but is not limited
to, the following contract provisions to the extent not prohibited by law
or regulation:

(1) Disclaimer of implied warranties as provided in the
Business and Commerce Code.

(2) A promise to pay the buyer’s obligations under con-
tract.

(3) An agreement to keep the vehicle free of liens and en-
cumbrances.

(4) An agreement to repay the creditor for any amounts
paid to satisfy liens or encumbrances on any trade-in.

(5) An agreement to keep the vehicle in good working order
and repair.

(6) An agreement regarding the buyer’s use of the vehicle.
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(7) An agreement prohibiting the unauthorized transfer of
an interest in the collateral.

(8) An agreement not to expose the vehicle to seizure, con-
fiscation, or other involuntary transfer.

(9) Other agreements identifying other events of default.

(10) An agreement regarding the consequences of default,
including but not limited to, an agreement permitting acceleration of
the buyer’s obligation upon the buyer’s default or upon the creditor’s
determination of insecurity as permitted by Business and Commerce
Code, §1.208.

(11) An agreement granting a security interest in collateral,
including but not limited to, the motor vehicle, accessions to the motor
vehicle, any insurance, service contracts, or warranties financed under
the contract, and any proceeds thereof.

(12) An agreement requiring the buyer to insure the vehicle
against loss or damage.

(13) An agreement authorizing the creditor to purchase in-
surance against loss or damage to the vehicle if the buyer fails to do so,
and to charge the premium paid by the creditor for such insurance to
the buyer plus an additional charge at a rate no more than the annual
percentage rate of the contract.

(14) An agreement to allow the creditor to apply charges
returned to the creditor for canceled insurance, service contracts, and
warranties to the buyer’s obligation under the agreement as permitted
by law, regardless of whether or not the buyer is in default under the
contract.

(15) A description of any right or remedy of either the cred-
itor or the buyer, including but not limited to, a description of the cred-
itor’s rights relating to default and repossession of the collateral, the
buyer’s right to redeem, and the buyer’s right to refinance a balloon
payment.

(16) A provision providing for interest on any matured in-
stallment at any rate permitted by law.

(17) A buyer’s acknowledgment of receipt of the retail in-
stallment contract as permitted under Texas Finance Code §348.112.

(18) An assignment of the contract to a third party. The
seller does not have a duty to disclose the terms on which a contract
or a balance under a contract is acquired, including any discount or
difference between the rates, charges, or balance under the contract and
the rates, charges, or balance acquired as provided by Texas Finance
Code §348.301.

(19) In the case of a vehicle subject to 16 C.F.R.§455.1et
seq., the notice provided for therein.

(20) Provisions regarding change of address, removal of
the vehicle from the jurisdiction, and similar provisions.

(21) Savings clauses.

(22) An integration clause, providing that the contract su-
persedes prior agreements and statements.

(23) A waiver of any right to receive notice of the intent to
accelerate or notice of acceleration.

(24) A provision stating Texas and federal law will apply
to the contract.

§1.1307. Model Clauses.

(a) Generally.

(1) The model clauses refer to the buyer and co-buyer as
"you," or "buyer or "co-buyer." The seller is referred to as "seller, "cred-
itor, "we" or "us."

(2) Nothing in this regulation prohibits a contract from in-
cluding provisions that provide more favorable results for the buyer
than those that would result from the use of a model clause.

(3) A retail installment contract need not be contained in a
single document.

(b) Consumer warning. The following notices satisfy the re-
quirements of Texas Finance Code §348.102(d) if printed in at least
ten-point type that is boldfaced, capitalized, underlined, or otherwise
set out from surrounding written material so as to be conspicuous:

(1) For contracts using the sum of the periodic balances
(Rule of 78s) or the accrual method or a permissible combination of
the methods. The notice may read: "Notice to the Buyer-Do not sign
this contract before you read it or if it contains any blank spaces. You
are entitled to a copy of the contract you sign. Under the law, you have
the right to pay off in advance the full amount due and under certain
conditions may obtain a partial refund of the finance charge. Keep this
contract to protect your legal rights."

(2) For contracts using the true daily earnings method. The
bracketed portion of the notice may be included at the creditor’s option.
The notice may read: "Notice to the Buyer- Do not sign this contract
before you read it or if it contains any blank spaces. You are entitled
to a copy of the contract you sign. Under the law you have the right to
pay off in advance the full amount due (and under certain conditions
save a portion of the finance charge). Keep this contract to protect your
legal rights."

(c) Buyer’s acknowledgment of contract receipt. The follow-
ing acknowledgment conforms to the requirements of Texas Finance
Code §348.112 if it appears directly above the place for the buyer’s
signature in at least ten-point type that is boldfaced, capitalized, under-
lined, or otherwise set out from surrounding written material so as to
be conspicuous:

(1) If the buyer’s signature is dated. If the bracketed clause
is chosen, the copy must be mailed within a reasonable period of time.
A reasonable period of time would ordinarily be three days, excluding
Sundays and holidays. The model clause reads as follows: "You agree
to the terms of this contract and received a completed copy when you
signed it (or a copy will be mailed to you)."

(2) If the buyer’s signature is not dated. If the second
option is chosen, the copy must be mailed within a reasonable period
of time. The model acknowledgment may read as follow: "You
agree to the terms of this contract and received a completed copy on
__________________________. (Mo.) (Day) (Yr.)" or "You signed
this contract on ____________ and a copy will be mailed to you."

(d) True daily earnings contract clauses.

(1) Method of computing earned finance charge.

(A) Description of Method. The following clause is
sufficient to explain the method for earning finance charges: "We fig-
ured the Finance Charge using the daily rate on the unpaid principal
balance."

(B) Prepayment. The following clause is sufficient to
explain the buyer’s prepayment rights: "If you pay off all your debt
early, you will not have to pay a penalty."

(2) Optional Additional Description of Method. The cred-
itor has the option to add the following additional explanations:
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(A) Application of Payments. The model clause reads
as follows: "We will apply each payment first to the earned and unpaid
part of the Finance Charge, and then to the unpaid balance owed under
this contract."

(B) Calculation of daily rate. The model clause reads
as follows: "The daily rate is 1/365th of the equivalent contract rate."

(C) Effect of early and late payments. The model clause
reads as follows: "We based the Finance Charge, Total of Payments,
and Total Sale Price on the assumption that you will make every pay-
ment on the day it is due. Your Finance Charge, Total of Payments,
and Total Sale Price will be more if you pay late and less if you pay
early. Changes may take the form of a larger or smaller final payment
or, at our option, more or fewer payments of the same amount as your
scheduled payment with a smaller final payment."

(3) Model clause for late charges. The following suffi-
ciently discloses the late charge for contracts using the true daily earn-
ings method so long as the blanks are completed so as to result in a late
charge that does not exceed that permitted by law. The blank in this
disclosure may be completed with a rate permissible under Texas Fi-
nance Code §§303.201 or 303.202 or the simple rate equivalent of the
rate applicable to the contract under Texas Finance Code 348.104. If
the late charge rate is the same as the annual percentage rate, no disclo-
sure is required. The model clause reads as follows: "Late Charge. If a
payment is not received in full on its due date, you will pay interest on
the amount of the payment that is late at the rate of __% per annum."

(e) Contracts using the sum of periodic balances method, or
the accrual method or a permissible combination of these methods.

(1) Refund upon prepayment. The following clause is suf-
ficient to explain the buyer’s right to a finance charge refund upon pre-
payment in full of the buyer’s contract obligations. The model clause
reads as follows: "You may prepay all of your debt and get a refund of
part of the Finance Charge."

(2) Refund upon acceleration. The following clause is suf-
ficient to explain the buyer’s right to a finance charge refund upon ac-
celeration of the contract: "If the creditor demands that you pay all you
owe on this contract at once, the creditor will give you a credit of part
of the Finance Charge as if you had prepaid in full."

(3) Contracts using the sum of the periodic balances
method.

(A) Name of the method. The following clause is suf-
ficient to identify the method of refunding finance charge: "We will
figure the Finance Charge refund by the sum of the periodic balances
method as defined by the Finance Commission of Texas rule."

(B) Optional description of the method. The creditor
may include the following additional description of the method. The
creditor may insert any amount up to $25 (or up to $150 for a heavy
commercial vehicle) at the location indicated by the first set of brackets.
The words in the second and third bracketed portions are optional. The
model clause reads as follows: "We will figure your refund by first
subtracting (insert an amount not exceeding $25)((insert an amount not
exceeding $150) if you are buying a heavy commercial vehicle) from
the Finance Charge. Then we will multiply the difference by the refund
percentage. We will figure the refund percentage by dividing the sum
of the unpaid monthly balances in the payment schedule by the sum of
all of the monthly balances in the payment schedule. (We will figure
the sum of the unpaid monthly balances based on the due date of the
next scheduled payment after you prepay, unless you prepay before
the date the first scheduled payment is due. If you prepay before the
date the first scheduled payment is due, we will figure the sum of the

unpaid monthly balances based on the due date of the second scheduled
payment.) You will not get a refund if the refund would be less than
$1.00."

(C) At the creditor’s option, a contract for a heavy com-
mercial vehicle, as defined in the Texas Finance Code, may include the
following description of the method. The words in the first bracketed
portion are optional. The creditor may insert any amount up to $150 at
the location indicated by the second set of brackets. The model clause
reads as follows: "We will figure your refund by dividing the sum of
the unpaid monthly balances in the payment schedule by the sum of
all of the monthly balances in the payment schedule. (We will figure
the sum of the unpaid monthly balances based on the due date of the
next scheduled payment after you prepay, unless you prepay before the
date the first scheduled payment is due. If you prepay before the date
the first scheduled payment is due, we will figure the sum of the un-
paid monthly balances based on the due date of the second scheduled
payment.) From the result of that multiplication, we will then subtract
(creditor insert an amount not exceeding $150). You will not get a re-
fund if the refund would be less than $1.00."

(4) Contracts using the accrual method.

(A) Name of the method. The following clause is suffi-
cient to identify the method of refunding the finance charge: "We will
figure the Finance Charge refund by the accrual method as defined by
the Finance Commission of Texas rule."

(B) Optional description of the method. The creditor
may include the following additional description of the method: "We
will figure your refund by deducting earned finance charges from the
Finance Charge. We will figure earned finance charges by applying a
daily rate to the unpaid principal balance as if you paid all your pay-
ments on the date due. If you prepay between payment due dates, we
will figure earned finance charges for the partial payment period. We
will do this by counting the number of days from the due date of the
prior payment through the date you prepay. We will then multiply that
number of days times the daily rate. The daily rate will be the annual
rate divided by 365. We will also add (an amount not exceeding $25))
((an amount not exceeding $150) if you are buying a heavy commercial
vehicle) to the earned finance charge. You will not get a refund if the
refund would be less than $1.00."

(C) Flexible contract forms designed to accommodate
alternative methods. Creditors may use a flexible contract form with
alternative earnings methods, so long as the method used on a partic-
ular contract is permissible for that contract. The following illustrates
one way that this may be done: "The creditor will figure the Finance
Charge refund using the applicable method described below. We will
figure the finance charge rebate using the sum of the periodic balances
method as defined by the Finance Commission of Texas rule if two
things are true. First, this contract must have a regular payment sched-
ule. Second, it must not have a term greater than 61 months. A regu-
lar payment schedule is one with substantially equal monthly payments
and a first scheduled payment due no later than one month plus 15 days
from the date of this contract. If this contract does not have a regular
payment schedule or if it has a term greater than 61 months, we will
figure the Finance Charge refund using the accrual method as defined
by the Finance Commission of Texas rule. You will not get a refund if
the refund would be less than $1.00."

(5) Model clause for late charges. The following suffi-
ciently discloses the late charge for contracts using the sum of the
periodic balances method or accrual earnings method so long as the
blanks are completed so as to result in a late charge that does not ex-
ceed that permitted by law. The blank in this disclosure should be com-
pleted with a rate permissible under Texas Finance Code §303.201 or

ADOPTED RULES September 1, 2000 25 TexReg 8637



§303.202 or the simple rate equivalent of the rate applicable to the con-
tract under Texas Finance Code §348.104. The model clause reads as
follows: "Late Charge. If a payment is not received in full within 15
days after it is due (10 days if you are buying a heavy commercial ve-
hicle), you will pay a late charge of:

(A) __% of the part of the payment that is late.

(B) Interest on the part of the payment that is late at the
rate of ______% per annum."

(f) Required physical damage insurance.
Figure: 7 TAC §1.1307(f).

(g) Optional insurance coverages.
Figure 1: 7 TAC §1.1307(g)
Figure 2: 7 TAC §1.1307(g)

(h) Right to Refinance.

(1) Right to refinance balloon payment contracts. The fol-
lowing is sufficient to describe a buyer’s right to refinance a balloon
installment under Texas Finance Code §348.123(a), when applicable:
"A balloon payment is a scheduled payment that is more than twice
the average of your earlier scheduled payments. If you are purchasing
the vehicle primarily for personal, family or household use, you have
the right to refinance the amount of a balloon payment when it is due
without being charged a refinancing fee. If you refinance a balloon
payment, you have the right to enter into a new written agreement with
a payment schedule with periodic payments that are not larger or more
frequent than the average amount or frequency of your earlier sched-
uled payments. The annual percentage rate on the new written agree-
ment will not exceed the Annual Percentage Rate of this contract. This
provision does not apply if your payment schedule has been adjusted
to your seasonal or irregular income."

(2) Special right to refinance where creditor offers to repur-
chase the vehicle for the scheduled balloon amount. The following is
sufficient to describe the buyer’s right to refinance in a transaction that
is referred to in Texas Finance Code §348.123(b)(5): "If you are not
in default, you may enter into a new written agreement with us to refi-
nance the last installment. You have the right to refinance at an annual
percentage rate that does not exceed the annual percentage rate shown
on the front of this contract plus 5 percentage points. The rate will not
exceed the maximum lawful rate applicable to the refinancing. You
have the right to refinance the last installment for at least 24 months
with equal monthly payments. You and we may also agree to refinance
the last installment over another time period or on a different payment
schedule."

(i) Model clause for liability insurance. If liability insurance
coverage is not included in the contract, either of the following no-
tices are sufficient to satisfy the requirements of Texas Finance Code
§348.205 if printed in a size equal to at least ten-point type that is bold-
faced, capitalized, underlined, or otherwise set out from surrounding
written material so as to be conspicuous: "Any insurance referred to in
this contract does not include coverage for personal liability and prop-
erty damage caused to others." Or "Liability insurance coverage for
bodily injury and property damage caused to others is not included in
this contract." Or "Unless a charge for liability insurance is included
in the Itemization of Amount Financed, (liability insurance coverage
for bodily injury and property damage caused to others is not included
in this contract) or (any insurance referred to in this contract does not
include coverage for personal liability and property damage caused to
others.)"

(j) Model clause for agreement to keep vehicle insured.

(1) Agreement to keep vehicle insured. The model clause
reads as follows: "You agree to have physical damage insurance cov-
ering loss or damage to the vehicle for the term of this contract. The
insurance must cover our interest in the vehicle."

(2) Agreement to allow creditor to purchase required insur-
ance if buyer fails to keep the vehicle insured. The model clause reads
as follows: "If you fail to provide us reasonable evidence that you have
this insurance, we may, if we decide, buy physical damage insurance.
If we decide to buy this insurance, we may either buy insurance that
covers your interest and our interest in the vehicle, or buy insurance
that covers only our interest. The amount you must pay will be the pre-
mium for the insurance and a finance charge at the Annual Percentage
Rate shown on this contract."

(k) Model clause for consumer credit commissioner notice.
The following notice satisfies the requirements of Texas Finance Code
§14.104 and §1.901 of this title (relating to Consumer Notifications).
The telephone number of the retail seller, creditor, or holder may be
printed in conjunction with the name and address of the retail seller,
creditor, or holder elsewhere on the contract or agreement provided
the notice required by Texas Finance Code §14.104 is amended to di-
rect the reader’s attention to the area of the contract where the tele-
phone number may be found. The consumer credit commissioner no-
tice reads: "To contact (insert authorized business name of retail seller,
creditor or holder as appropriate) about this account, call (insert tele-
phone number of retail seller, creditor, or holder as appropriate). This
contract is subject in whole or in part to Texas law which is enforced
by the Consumer Credit Commissioner, 2601 North Lamar Boulevard,
Austin, Texas 78705-4207. Phone 800-538-1579; 512/936-7600, and
can be contacted relative to any inquiries or complaints."

(l) Model clause for documentary fee.

(1) The following notice satisfies the requirements of Texas
Finance Code §348.006 if printed in a size equal to at least ten-point
type that is boldfaced, capitalized, underlined, or otherwise set out from
surrounding written material so as to be conspicuous and within reason-
able proximity to the place at which the fee is disclosed. The bracketed
insert may be inserted at the dealer’s option or the disclosure may be
made without the bracketed portion if the dealer does not charge an
amount in excess of $50 for either ordinary motor vehicles or heavy
commercial vehicles or if the contract form is not used for heavy com-
mercial vehicles. The documentary fee clause reads: "A documentary
fee is not an official fee. A documentary fee is not required by law,
but may be charged to buyers for handling documents and performing
services relating to the closing of a sale. A documentary fee may not
exceed $50 (for a motor vehicle contract or a reasonable amount agreed
to by the parties for a heavy commercial vehicle contract). This notice
is required by law."

(2) The following notice is a sufficient Spanish translation
of the documentary fee disclosure required by Texas Finance Code
§348.006. The bracketed insert may be inserted at the dealer’s op-
tion or the disclosure may be made without the bracketed portion if the
dealer does not charge an amount in excess of $50 for either ordinary
motor vehicles or heavy commercial vehicles or if the contract form is
not used for heavy commercial vehicles. The Spanish translation may
read: "Un honorario de documentación no es un honorario official. Un
honorario de documentacin no es requerido por la ley, pero puede ser
cargada al comparador como gastos de manojo de documentos y para
realizar servicios relacionados con el cierre de una venta. Un hono-
rario de documentación no puede exceder $50 (un contrato de vehiculo
automotor o una cantidad razonable acordada por las partes para un
contrato de vehiculo comercial pesado). Esta notificación es requerida
por la ley." Or "Un cargo documental no es un cargo oficial. La ley no
exige que se imponga un cargo documental. Pero ‚ste podria cobrarse
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a los compradores por el manejo de la documentación y la prestación
de servicios en relación con el cierre de una venta. Un cargo documen-
tal no puede exceder de $50 para (un contrato de vehiculo automotor
o una cantidad razonable acordada por las partes para un contrato de
vehiculo comercial pesado). Esta notificación se exige por ley."

(m) Model clause for grant of a security interest. The fol-
lowing are samples of permissible descriptions of a security interest
granted in a typical motor vehicle installment sale. The model clause
reads as follows: "You give us a security interest in: 1. The vehicle
and all parts or goods now or later attached to it; and 2. all insurance
or service contracts we finance for you and any refunds of charges for
them. This secures payment of all amounts you at any time owe on this
contract. You agree to have the certificate of title show our security
interest in the vehicle." Or "You give us a security interest in: 1. The
vehicle and all parts or goods installed in it; 2. All money or goods re-
ceived (proceeds) for the vehicle; 3. All insurance or service contracts
the creditor finances for you; and 4. All proceeds from insurance or
service contracts we finance for you (this includes any refunds of pre-
miums). This secures payment of all you owe on this contract. It also
secures your other agreements in this contract. You agree to have the
certificate of title show our security interest (lien) in the vehicle."

(n) Model clauses for default rights and repossession provi-
sions. The following provisions are samples of permissible descrip-
tions of some of the default rights and remedies of a creditor in a typi-
cal motor vehicle installment sale transaction:

(1) Acceleration and default. The model clause reads as
follows: "If you default on any of your obligations in this contract or if
we in good faith believe the prospect of payment or performance of this
contract is impaired, we may demand that you pay all you owe on this
contract at once." Or "If you break any of your promises (default) or if
we in good faith believe the prospect of payment or performance of this
contract is impaired, we may demand that you pay all you owe on this
contract at once. Default means: 1. You do not pay any payment on
time; 2. You start a proceeding in bankruptcy or one is started against
you or your property; or 3. You break any agreements in this contract."

(2) Collection costs. The model clause reads as follows: "If
we hire an attorney who is not our salaried employee to collect what
you owe, you will pay any reasonable attorney’s fee and court costs, as
the law allows."

(3) Repossession. The model clause reads as follows: "If
you default, we may take (repossess) the vehicle from you if we do so
peacefully. Any accessories, equipment or replacement parts will stay
with the vehicle. If any personal items are in the vehicle, we may store
them for you and will give you written notice at your last address shown
on our records within 15 days of discovering that we have such items.
If you do not ask for these items back within 31 days from the notice,
we may dispose of them as the law allows."

(4) Buyer’s right to redeem. The model clause reads as fol-
lows: "If we repossess the vehicle, you may pay to get it back (redeem).
We will tell you how much to pay to redeem. Your right to redeem ends
when we sell the vehicle."

(5) Disposition of collateral. The model clause reads as
follows: "If you do not redeem, we may sell the vehicle. We will send
you written notice of sale before selling the vehicle. We will apply the
money from the sale, less allowed expenses, to any amount you owe
under this contract. If any money is left (surplus), we will pay it to you.
If the money from the sale is not enough to pay the amount you owe,
you must pay the rest to us. If you do not pay this amount when we ask,
we may charge you interest at the highest lawful rate until you pay." Or
"If you do not redeem, we will (may) sell the vehicle. We will send
you a written notice of sale before selling the vehicle. We will apply

the money from the sale, less allowed expenses, to the amount you owe.
Allowed expenses are expenses we pay as a direct result of taking the
vehicle, holding it, preparing it for sale, and selling it. Attorney fees
and court costs the law permits are also allowed expenses. If any money
is left over (surplus), we will pay it to you. If the money from the sale
is not enough to pay the amount you owe, you must pay the rest to us.
If you do not pay this amount when we ask, we may charge you interest
at the highest lawful rate until you pay."

(6) Cancellation of optional insurance or service contracts.
The model clause reads as follows: "This contract may contain charges
for optional insurance or service contracts. If you default, you agree
that we may claim benefits under these contracts, to the extent allow-
able, and terminate them to obtain refunds of unearned charges to re-
duce what you owe or repair the vehicle."

(o) Warranty Disclaimer. A disclaimer of express and implied
warranties, such as the following, is permitted by Article 2, Section 3 of
the Business and Commerce Code: "Unless the seller makes a written
warranty, or enters into a service contract within 90 days from the date
of this contract, the seller makes no warranties, express or implied, on
the vehicle, and there will be no implied warranties of merchantability
or of fitness for a particular purpose. This provision does not affect
any warranties covering the vehicle that the vehicle manufacturer may
provide."

(p) Promise to Pay. The following is an appropriate descrip-
tion of a buyer’s obligation to pay: "By signing this contract, you
choose to buy the vehicle on credit under the agreements on the front
and back of this contract. You agree to pay the creditor the Amount Fi-
nanced and Finance Charge according to the payment schedule shown
in this contract."

(q) Other Agreements regarding the use, encumbrance, and
transfer of the vehicle. The contract may obligate the buyer to keep the
vehicle free of liens and encumbrances, require the buyer to keep the
vehicle in good working order and repair, prohibit the buyer from trans-
ferring any interest in the vehicle without the creditor’s written permis-
sion, and prohibit the buyer from allowing the vehicle to be exposed to
seizure, confiscation, or other involuntary transfer. For example, the
following is permissible: "You agree not to remove the vehicle from
the U.S., or to sell, rent, lease, or transfer any interest in the vehicle or
this contract without our written permission. You agree not to expose
the vehicle to misuse, seizure, confiscation, or involuntary transfer. If
we pay any taxes, fines, or charges on the vehicle, you agree to repay
the amount when we ask for it."

(r) Returned Insurance Premiums and Service Contract
Charges. The contract may authorize a creditor to apply charges
returned to the creditor for canceled insurance, service contract,
and extended warranty charges to the buyer’s obligation under the
agreement as permitted by law, regardless of whether or not the buyer
is in default under the contract.

(1) The following is permissible for contracts using the true
daily earnings method: "If we obtain a refund on insurance or service
contracts, we will subtract the refund from what you owe.

(2) For contracts using the accrual or sum of the periodic
balances method, the creditor may substitute the following: "If we ob-
tain a refund of insurance or service contract charges, we will apply the
refund and the unearned finance charges on the refund to as many of
your payments as they will cover beginning with the final (next) pay-
ment. We will tell you of what we do."

(s) Integration Clause. The contract may include an integra-
tion clause indicating that the parties to the contract intend it to be final
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written expression their agreement, such as: "This contract contains
the entire agreement between you and us relating to this contract."

(t) Prohibition against oral modifications. The contract may
include a provision barring oral modifications of the contract. A uni-
lateral change to a contract may nevertheless occur as prescribed by the
procedures in Subchapter C of Chapter 349. The following prohibition
on oral modifications is permissible: "Any change to this contract must
be in writing, and both you and we must sign it. No oral changes to this
contract are binding."

(u) Severability. The contract may include a severability
clause providing that the invalidity of any portion of the contract does
not render invalid other parts of the contract that would otherwise be
valid. The following clause is permissible: "If any part of this contract
is not valid, all other parts stay valid."

(v) No waiver of creditor’s rights. A clause such as the fol-
lowing is permissible to prevent a creditor’s delay in enforcing rights
under the contract from effecting a waiver of those rights: "We may
delay or refrain from enforcing any of our rights under this contract
without losing them."

(w) Waiver of Notice of Intent to Accelerate and Notice of Ac-
celeration. A clause such as the following is permissible to waive the
buyer’s or co-buyer’s common law right to notice of intent to acceler-
ate, notice of acceleration, or both: "You give up (waive) your common
law rights to receive notice of intent to accelerate and notice of accel-
eration. This means that you give up the right to receive notice that we
intend to demand that you pay all that you owe on this contract at once
(accelerate) and notice that we have accelerated."

(x) Applicable law. A clause such as the following is permis-
sible to establish the law that will apply to the contract: "Federal law
and Texas law apply to this contract."

§1.1308. Permissible Changes.

Creditors may make the following types of changes to the model
clauses and may still be eligible for the defenses provided by Texas
Finance Code, §349.101:

(1) The addition of information related to information set
forth in the model clauses that is not otherwise prohibited by law.

(2) The deletion of inapplicable disclosures.

(3) Using a line for the consumer to initial, rather than a
checkbox.

(4) Adding a signature line to the insurance disclosures to
reflect joint policies.

(5) Substituting another term for "buyer", "seller" or "cred-
itor" that has the same meaning, or use of pronouns such as "you", "we"
and "us" or "it.

(6) The model clauses may be presented in any order, and
may be combined or further segregated at the creditor’s option.

(7) Inserting descriptive headings or number provisions.

(8) Changing the case of a word if otherwise permitted by
the Texas Finance Code.

(9) References to different provisions for heavy commer-
cial vehicles may be omitted where the creditor elects to treat buyers of
heavy commercial vehicles under the rules applicable to other vehicles.

(10) Other changes which do not affect the substance of the
disclosures.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 18, 2000.

TRD-200005852
Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Effective date: September 7, 2000
Proposal publication date: June 30, 2000
For further information, please call: (512) 936-7640

♦ ♦ ♦
CHAPTER 4. CURRENCY EXCHANGE
7 TAC §4.3

The Finance Commission of Texas (the commission) adopts
amendments to §4.3, concerning reporting and recordkeeping
for currency transmission activities. The section is adopted
without changes to the proposed text as published in the June
30, 2000, issue of the Texas Register (25 TexReg 6265), and
the text will not be republished.

The amendment to §4.3(e)(2)(A) permits a licensee to note in the
transaction record that a customer, sender, or recipient does not
have a telephone rather than requiring a telephone number to
process the transaction, and expands the possible types of doc-
uments that can be used to verify identification. In addition, the
amendment to §4.3(e)(2)(B) clarifies that the identity of the cus-
tomer must be verified, but verification of the customer’s name
or address specifically is not the exclusive method of verification.

The commission received no comments regarding the proposal.

The section is adopted pursuant to Finance Code, §153.002(2),
which authorizes the commission to adopt rules specifying
the recordkeeping and reporting requirements applicable to a
license holder.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 18, 2000.

TRD-200005841
Everette D. Jobe
Certifying Official
Finance Commission of Texas
Effective date: September 7, 2000
Proposal publication date: June 30, 2000
For further information, please call: (512) 475-1300

♦ ♦ ♦
TITLE 19. EDUCATION

PART 2. TEXAS EDUCATION AGENCY

CHAPTER 61. SCHOOL DISTRICTS
SUBCHAPTER AA. COMMISSIONER’S
RULES
DIVISION 2. SCHOOL FINANCE
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19 TAC §61.1012

The Texas Education Agency (TEA) adopts new §61.1012,
concerning school finance, with changes to the proposed text
as published in the April 7, 2000, issue of the Texas Register (25
TexReg 2898). The new section sets a maximum tuition charge
for transfer students, as well as the maximum of tuition that can
be applied to a property value adjustment, authorized under
Texas Education Code (TEC), Chapter 25, as amended by
Senate Bill (SB) 4, 76th Texas Legislature, 1999. The method
for the calculation of the tuition limit is defined.

Under prior law, the amount of tuition was determined by local
school boards without a specific methodology in rule or statute.
The change in law allows the commissioner of education to set
a ceiling for tuition. The primary purpose of that limit is to assure
that the cost of educating transfer students under the Foundation
School Program is approximately recognized in the district pro-
viding the educational services. Another result of the limit will be
the reduction of duplicate funding that has historically occurred
through tuition arrangements.

In response to comments, the following changes have been
made to the section since published as proposed.

Language was added to subsection (b) regarding the limit calcu-
lation using the number of students enrolled in a district appro-
priately adjusted to account for students ineligible for the Foun-
dation School Program funding and those eligible for half-day
attendance.

Language was added to subsection (b)(5) regarding making
allowances for debt service that has been paid with non-tax
sources.

Language was added to subsection (c) clarifying the initial school
year to which the section will apply and specifying the computa-
tion to be used to determine the maximum tuition amount.

The following comments were received regarding adoption of the
new section.

Comment. The representatives of several districts opposed the
new section. According to these representatives, some districts
have acceptable, long- standing arrangements pertaining to tu-
ition that benefit both partners. They expressed the opinion that
the new section would significantly disrupt their relationships, as
well as negatively impact the financial strength of one or both of
the pair, and limit local control. A staff member of a state rep-
resentative’s office and two other individuals asked for a delay
in the adoption of the new section, a hold harmless provision for
current arrangements, and/or some transition mechanism. Oth-
ers advocated that some allowance be made for the higher cost
of high school transfers.

Agency Response. While the agency does not agree with all
points raised, a modification to phase in the limits more gradually
would be a reasonable change. The section has been modified
to allow for a smoother transition.

Comment. An individual commented that the limit on tuition
would be a signal for school districts that had previously set
lower tuition rates to raise those rates to the maximum allowed
under the rule, and that this behavior should be prohibited by
the rule.

Agency Response. The agency disagrees. The absence of a
limit in prior years has not resulted in higher tuition rates. The
imposition of a limit, while calling attention to the issue of tuition
rates, does not force districts to do anything other than what was

already allowed under prior law and regulation. In addition, any
changes in the level of tuition would result in further property
value adjustment for the paying district that should largely offset
any additional cost.

Comment. Two individuals, including a representative of the
Texas Association of Rural Schools, spoke in favor of the new
section. Their opinion was that the tuition limit would serve as
a safeguard to prevent districts from charging exorbitant tuition
amounts.

Agency Response. The agency agrees with the comments and
believes that the rule accurately reflects the statute, as well as
legislative intent.

Comment. A private consultant suggested that "membership"
be used instead of "enrollment" in the limit calculation. This
would more appropriately take into account students who at-
tend on a half-day basis. He also suggested that the calcula-
tion make allowances for debt service that has been paid with
non-tax sources.

Agency Response. The rule agrees with the suggestions and
has modified the section.

The new section is adopted under the Texas Education Code,
§25.039, as amended by Senate Bill 4, 76th Texas Legislature,
1999, which authorizes the commissioner of education to adopt
rules that specify the amount of tuition that can be charged for
the education of students transferring outside the school district
and apply that limitation to a property value adjustment.

§61.1012. Contracts and Tuition for Education Outside District.

(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Home district--District of residence of a transferring
student.

(2) Receiving district--District to which a student is trans-
ferring for the purpose of obtaining an education.

(3) Tuition--Amount charged to the home district by the
receiving district to educate the transfer student.

(b) Tuition charge for transfer students. Tuition charged to a
home district for a transfer student in payment for that student’s edu-
cation may not exceed an amount per enrollee calculated for each re-
ceiving district. The calculated limit applies only to tuition paid to
a receiving district for the education of a student at a grade level not
offered in the home district. The calculation will utilize the most cur-
rently available data in an ongoing school year to determine the limit
that applies to the subsequent school year. For purposes of this sec-
tion, the number of students enrolled in a district will be appropriately
adjusted to account for students ineligible for the Foundation School
Program funding and those eligible for half-day attendance.

(1) Excess maintenance and operations (M&O) revenue
per enrollee. A district’s excess M&O revenue per enrollee is
defined as the sum of state aid in accordance with Texas Education
Code (TEC), Chapter 42, Subchapters B, C, and F, plus M&O tax
collections, with the sum divided by enrollment, less the state aid
gained by the addition of one transfer student. M&O taxes exclude the
local share of any lease purchases funded in the Instructional Facilities
Allotment (IFA) as referenced in TEC, Chapter 46, Subchapter A.

(A) The data for this calculation are derived from the
Public Education Information Management System (PEIMS) fall data
submission (budgeted M&O tax collections and student enrollment)
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and the Legislative Payment Estimate (LPE) data (Foundation School
Program (FSP) student counts and property value).

(B) The state aid gained by the receiving district from
the addition of one transfer student is computed by the commissioner
of education. The calculation assumes that the transfer student partic-
ipates in the special programs at the average rate of other students in
the receiving district.

(2) Excess debt revenue per enrollee. A district’s excess
debt revenue per enrollee is defined as Interest and Sinking Fund (I&S)
taxes budgeted to be collected that surpass the taxes equalized by the
IFA pursuant to TEC, Chapter 46, Subchapter A, and the Existing Debt
Allotment (EDA) pursuant to TEC, Chapter 46, Subchapter B, divided
by enrollment.

(A) The local share of the IFA for bonds and the local
share of the EDA are subtracted from debt taxes budgeted to be col-
lected as reported through PEIMS.

(B) The estimate of enrollment includes transfer stu-
dents.

(3) Base tuition limit. The base tuition limit per transfer
student for the receiving district is a percentage of its state and local
entitlement per enrollee from both tiers of the FSP. The entitlement in-
cludes the Texas Education Agency’s estimate for the current year for
the total of allotments in accordance with TEC, Chapter 42, Subchap-
ters B and C, plus the state and local shares of the guaranteed yield
allotment (GYA) in accordance with TEC, Subchapter F.

(A) For this purpose, the GYA is calculated as the prod-
uct of the elements guaranteed leave (GL) multiplied by weighted av-
erage daily attendance (WADA), then multiplied by district tax rate
(DTR), and finally by 100. All applicable limits for DTR apply to the
calculation as specified in §105.1011 of this title (relating to Distribu-
tion of Foundation School Fund), and GL is limited as directed in TEC,
§42.152(t).

(B) The applicable proportions of the entitlement are
20% in the 2000-2001 school year, 15% in the 2001-2002 school year,
and 10% in the 2002-2003 school year and beyond.

(4) Calculated tuition limit. The calculated tuition limit is
the sum of the excess M&O revenue per enrollee, the excess debt rev-
enue per enrollee, and the base tuition limit, as calculated in subsections
(b)(1), (b)(2), and (b)(3) of this section, respectively.

(5) Notification and appeal process. In the spring of each
school year, the commissioner will provide each district with its calcu-
lated tuition limit and a worksheet with a description of the derivation
process. A district may appeal to the commissioner if it can provide
evidence that the use of projected student counts from the LPE in mak-
ing the calculation is so inaccurate as to result in an inappropriately
low authorized tuition charge and undue financial hardship. A district
that used significant non-tax sources to make any of its debt service
payments during the base year for the computation may appeal to the
commissioner to use projections of its tax collections for the year for
which the tuition limit will apply. The commissioner’s decision regard-
ing an appeal is final.

(c) Maximum tuition amount in property value adjustment.
For the 2000-2001 school year, the maximum amount of tuition that
can be applied to the property value adjustment for school districts
offering fewer than all grade levels in accordance with TEC, §42.106,
may not exceed the greater of the amount per student computed in
subsection (b)(4) of this section or the amount per student actually
paid during the 1999-2000 school year if both districts adopt a written
agreement specifying a rate that exceeds the computation in subsection

(b)(4) of this section. Tuition may not exceed the rate paid in the
1999-2000 school year. For subsequent years, the maximum amount
is limited to the amount per student computed in subsection (b)(4) of
this section.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 18, 2000.

TRD-200005867
Criss Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Effective date: September 7, 2000
Proposal publication date: April 7, 2000
For further information, please call: (512) 463-9701

♦ ♦ ♦
CHAPTER 75. CURRICULUM
SUBCHAPTER BB. COMMISSIONER’S
RULES CONCERNING SPECIAL PROVISIONS
FOR CAREER AND TECHNOLOGY
EDUCATION
19 TAC §§75.1031 - 75.1034

The Texas Education Agency (TEA) adopts new §§75.1031-
75.1034, concerning voluntary workforce training for secondary
students, without changes to the proposed text as published
in the June 30, 2000, issue of the Texas Register (25 TexReg
6274) and will not be republished. The new sections provide a
mechanism for program participants and employers to enter into
postsecondary education agreements and establish trust funds
to be applied toward the participant’s postsecondary education.
The adopted new sections incorporate provisions in the Texas
Labor Code, Chapter 311, Voluntary Workforce Training for
Certain Students.

The Texas Labor Code, Chapter 311, added by House Bill 2401,
76th Texas Legislature, 1999, establishes voluntary workforce
training programs for secondary students. The programs are
similar to current work-based training programs, but require
program certification by the TEA. Texas Labor Code, §311.004,
requires TEA and the Texas Workforce Commission (TWC) to
adopt rules to administer each entity’s responsibilities related
to the new statutorily-created Voluntary Workforce Training for
Certain Students. The adopted new sections were developed
by a joint committee comprised of representatives from TEA,
TWC, the Texas Attorney General’s Office, legislative staff, and
representatives from business and industry.

No comments were received regarding the adoption of the new
sections; however, TEA staff described the voluntary workforce
training program and the new sections during presentations at
six statewide professional development conferences that coin-
cided with the public comment period. The comments received
during the presentations were not related to the new sections but
were questions specifically related to the implementation of the
program. The questions did not constitute any changes to the
new sections as proposed. The following are the questions and
the agency responses.

Comment. Can anyone establish a trust fund?
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Agency Response. There is nothing in the law that would prevent
a school district or employer from setting up a trust fund for a
student who is not participating in a voluntary workforce training
program (VWTP). Only students who are participating in a VWTP
are eligible to participate in a trust fund set up for that purpose.

Comment. Can work-based learning (WBL) students and VWTP
students be in the same class?

Agency Response. Yes, they can be in the same class. However,
if an employer is the sponsor, it is possible that the student may
not be enrolled in a class that is directly linked to the VWTP.

Comment. How is business finding out about this program?

Agency Response. The Texas Workforce Commission and lo-
cal workforce development boards are providing information and
technical assistance to employers and other entities that wish to
implement the program.

Comment. Is the trust fund reported on the financial aid report?

Agency Response. The TEA is investigating that question.

Comment. What if the employer or the student wants to dissolve
the trust fund? If it is dissolved, what is reimbursed to the em-
ployer and student?

Agency Response. The trust fund can be dissolved at any time
by mutual agreement. The employer and student both recover
all the funds that they invested in the trust fund, plus interest.

Comment. What does an employer gain from this program?

Agency Response. The employer could gain qualified workers.

Comment. Is there a tax credit for the employer participating in
this program?

Agency Response. There is not a tax credit for the employer at
this time.

Comment. If a school does not want to be the sponsor, can the
student still get high school credit for the program?

Agency Response. The student can receive academic credit for
classes he or she is participating in. No extra credit will be given
for work-based training.

Comment. Can the student or the employer invest more than
one-half of the salary and if so, does it have to be matched by
the other participant?

Agency Response. The legislation specifies that one-half of the
students’ salary may be contributed to the trust fund, and that
the employer will match the contribution.

Comment. Who pays for the establishment of the trust fund?

Agency Response. If there is a cost, responsibility for payment
will be mutually determined by the employer and participant.

Comment. Can students who are 16 to 17 years old be held
accountable for this contract?

Agency Response. A participant who is 16 or 17 years old can-
not by law be held accountable for a contract. The agreement
will be signed by the participant, the sponsor, the employer, and
a parent or guardian of the participant if the participant is under
18 years of age. Comment. Why would the school district want
to be a part of this program when they already have work-based
learning programs?

Agency Response. The program provides an option for students
to earn more income for postsecondary education, and provides

an incentive to establish a long-term employment relationship
between the student participant and employer.

Comment. May the student continue to work for the employer
while attending post-secondary school and thus fulfill the require-
ment to work for the employer for two years?

Agency Response. The law specifies that the student must
agree to work for the employer for at least two years immediately
following the date the participant completes postsecondary
education.

Comment. May the student continue to work for the employer
while attending post-secondary school and continue to invest in
the trust fund?

Agency Response. That will be determined between participant
and employer, and should be specified in the trust fund agree-
ment.

Comment. Who pays the taxes on the trust fund?

Agency Response. The participant would pay taxes on his or
her earnings. The TEA is investigating the tax implications for
the employer.

Comment. Can the student use the money in the trust fund for
living expenses, or must it be spent on tuition, textbooks, etc.?

Agency Response. The law specifies that the fund will be ap-
plied toward the student’s postsecondary education. To avoid
disputes over what that means, the employer and student should
specify in the trust fund agreement how the funds may be spent.

The new sections are adopted under the Texas Labor Code,
§311.004, as added by House Bill 2401, 76th Texas Legislature,
1999, which authorizes the commissioner of education to adopt
rules necessary to administer its responsibilities related to the
Voluntary workforce Training for Students program.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 18, 2000.

TRD-200005866
Criss Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Effective date: September 7, 2000
Proposal publication date: June 30, 2000
For further information, please call: (512) 463-9701

♦ ♦ ♦
CHAPTER 105. FOUNDATION SCHOOL
PROGRAM
SUBCHAPTER BB. COMMISSIONER’S
RULES CONCERNING STATE AID
ENTITLEMENTS
19 TAC §105.1014

The Texas Education Agency (TEA) adopts new §105.1014, con-
cerning state aid entitlements, with changes to the proposed text
as published in the June 23, 2000, issue of the Texas Register
(25 TexReg 6022). The new section describes the actions that
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will be taken by the TEA to provide supplemental state assis-
tance to school districts that have a decline in taxable property
values resulting from electric utility restructuring. Under Texas
Utilities Code, §39.901, school districts would be held harmless
for the effects that electric utility restructuring might have on the
ability of the districts to generate local revenue.

Senate Bill 7, 76th Texas Legislature, 1999, enacted major
changes to the marketplace of electric power that, in turn, will
impact the taxable value of electric generating facilities. The bill
authorized fees to be collected from utilities and created a fund
that would receive those fees. The fee receipts would be used
to offset additional state expenses in the Foundation School
Program that can be attributed to declines in property values
from a prior year to the current year. The state expenses would
result from higher state aid requirements under Texas Education
Code, Chapters 42 and 46, or reduced recapture receipts under
Texas Education Code, Chapter 41. In addition, any loss of
revenue incurred by school districts that would not be made
up by additional state aid or reduced recapture requirements
would be paid to the districts from funds transferred to the TEA.
The funds to provide for the relief for school funding are to be
derived from a fee adopted by the Public Utilities Commission
(PUC) under separate authority. The fees, if levied by the PUC,
are appropriated for the purposes described in the adopted new
section. The adopted new section governs only the distribution
of revenue received from the system benefit fund. The actual
fee to be collected is determined by the PUC.

In response to comments, the following changes have been
made to the section since published as proposed.

Language was modified in subsection (a) to establish April 1 in-
stead of May 1 as the date by when the commissioner of edu-
cation shall provide notification to the PUC of the effects on the
difference in property values as determined by the comptroller
of public accounts.

Subsections (b), (c), and (d) relating to computing the effects of
electric utility restructuring were deleted since these subsections
would not affect the 2000-2001 school year computations and
the language can be revised and brought forward at a later date.

Language was modified in subsection (e) and retained it as new
subsection (b) to clarify the process that will be used to adjust
current year funding of a school district that experiences a de-
cline in property value from prior year to current year.

A new subsection (c) was added relating to the provision of public
input.

A new subsection (d) was added to specify that the section ap-
plies to the 2000-2001 school year and expires on August 31,
2001.

The following comments were received regarding adoption of the
new section.

Comment. The commissioners of the PUC commented that a
deadline of May 1 of each year for reporting the TEA’s calculation
of funding would be too late to allow the PUC to transfer funds
as required by statute. The PUC proposes an April 1 notification
date.

Agency Response. The agency agrees with the suggestion and
has modified the section.

Comment. The commissioners of the PUC commented that the
rule contains no expiration date, although the statutory autho-
rization expires August 31, 2007.

Agency Response. The agency agrees with the observation and
has modified the section.

Comment. The commissioners of the PUC indicated that the lan-
guage of subsections (b), (c), (d), and (e) could be misconstrued
to mean that the TEA makes property value determinations in-
dependent of the comptroller of public accounts, and suggested
that the wording be amended to properly reflect the comptroller’s
role.

Agency Response. The agency agrees with the observation and
has modified the section.

Comment. The commissioners of the PUC pointed out that the
authorizing legislation requires that rules adopted by the TEA
provide for public input, and suggested that explicit provisions
be incorporated into the rule.

Agency Response. The agency agrees with the observation and
has modified the section.

The new section is adopted under the Texas Utilities Code,
§39.901, as added by Senate Bill 7, 76th Texas Legislature,
1999, which authorizes the commissioner of education to adopt
rules necessary for the implementation of a school funding loss
mechanism.

§105.1014. Additional Assistance for Effects of Electric Utility Re-
structuring.

(a) Each year, the commissioner of education shall determine
the effects on recaptured property taxes and local revenues from prop-
erty value reductions caused by electric utility restructuring, as autho-
rized under Texas Utilities Code, §39.901. The commissioner shall
base the determination of the effects on the difference in property val-
ues as determined by the comptroller of public accounts for the current
or preceding school year, as appropriate. The commissioner shall pro-
vide the determination to the Public Utility Commission no later than
April 1 of each year.

(b) If for any year the comptroller of public accounts certifies
that there is a decline in property values from prior year to current due
to electric utility restructuring, the commissioner shall separately com-
pute the additional state aid under Texas Education Code, Chapters 42
and 46, and the reduction in recapture under Texas Education Code,
Chapter 41, by reducing the comptroller certified prior year property
value by the amount of reduction caused by electric utility restructur-
ing. For this purpose, the commissioner shall compute the amount of
local taxes in the affected school year that would have been available
had there been no restructuring. To determine the local taxes that would
have been available, the commissioner shall adjust the budgeted tax col-
lections for the current year proportionate to the ratio of the unadjusted
prior year property values to the adjusted prior year property values. To
determine whether the district is entitled to any supplemental payment
for the decline in current year property values due to restructuring, the
sum of state aid and local taxes net of any recapture payment shall be
compared between the scenario using adjusted prior year property val-
ues and budgeted tax collections and the scenario using the unadjusted
property values and adjusted tax collections. If the scenario using un-
adjusted property values produces more total revenue, the difference
shall be paid in addition to any other state aid. The amount of funding
needed to replace lost recapture funds due to the state shall be computed
by comparing the amount of recapture owed under each scenario.

(c) The commissioner shall publish the findings under this sec-
tion and appropriate worksheets for school districts on the Internet site
of the Texas Education Agency (TEA) as soon as practicable for pub-
lic review. Comments concerning the findings may be submitted in
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writing to the TEA division responsible for state funding. The com-
missioner or his designee will annually hold a public hearing on a date
after publication of the findings on the TEA Internet site at a time and
place published in theTexas Register.

(d) This section applies to the 2000-2001 school year and ex-
pires on August 31, 2001.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 18, 2000.

TRD-200005865
Criss Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Effective date: September 7, 2000
Proposal publication date: June 23, 2000
For further information, please call: (512) 463-9701

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 23. TEXAS REAL ESTATE
COMMISSION

CHAPTER 535. PROVISIONS OF THE REAL
ESTATE LICENSE ACT
SUBCHAPTER M. NONRESIDENTS
22 TAC §535.131, §535.132

The Texas Real Estate Commission (TREC) adopts an amend-
ment to §535.131, concerning the splitting of fees with nonresi-
dent brokers, without changes to the proposed text as published
in the May 26, 2000, issue of the Texas Register (25 TexReg
4688). The proposed amendment to §535.132, concerning a
nonresident’s eligibility for a Texas real estate broker or sales-
person license, was adopted with a nonsubstantive change to
the proposed text.

The amendment to §535.131 rewrites the section to cite TREC’s
enabling act and to make the section easier to read. The amend-
ment also clarifies that a person engaged in real estate broker-
age in a foreign state that does not license brokers will be con-
sidered a licensed broker for the purpose of Texas Civil Statutes,
Article 6573a, §14 if the person complies with the law of the for-
eign state and practices there as a real estate broker.

The amendment to §535.132 adds limited liability companies
to the general provisions of the section relating to the licens-
ing of corporations chartered in another state. These entities
are treated in the same manner in Texas Civil Statutes, Article
6573a, and the amendment clarifies that a limited liability com-
pany created under the law of another state may apply for a
Texas real estate broker license if the limited liability company
is licensed as a broker in the state in which it was created or is
licensed as a broker by a state in which it is permitted to engage
in business as a foreign limited liability company. In some states,
a limited liability company or corporation cannot be licensed as a
broker, and the amendment clarifies that the business entity may

use a license issued by another state for the purpose of qualify-
ing for a Texas license.

The Texas Association of Realtors commented on a typographi-
cal error in §535.132 which was corrected in the final version of
the section.

The amendments are adopted under Texas Civil Statutes, Arti-
cle 6573a, §5(h), which authorize the Texas Real Estate Com-
mission to make and enforce all rules and regulations necessary
for the performance of its duties.

§535.132. Eligibility for Licensure.

(a) A person residing in another state may apply for a license
under the provisions of Texas Civil Statutes, Article 6573a, (the Act),
§14(b) and this section if the person:

(1) is licensed as a broker by the other state; or

(2) was licensed as a Texas real estate salesperson or broker
no more than six years prior to the filing of the application. The com-
mission may waive examination, education and experience require-
ments if the applicant satisfies the conditions established by §535.61
of this title (relating to Waiver of Examinations) and by either §535.62
of this title (relating to Brokers: Education and Experience) or §535.63
of this title (relating to Salespersons: Education).

(b) A limited liability company created under the laws of an-
other state or a corporation chartered in a state other than Texas may
apply for a Texas real estate broker license if the entity meets one of
the following requirements.

(1) The entity is licensed as a broker by the state in which
it was created or chartered.

(2) The entity is licensed as a broker in a state in which it
is permitted to engage in real estate brokerage business as a foreign
limited liability company or corporation.

(3) The entity was created or chartered in a state that does
not license limited liability companies or corporations, as the case may
be, and the entity is lawfully engaged in the practice of real estate bro-
kerage in another state and meets all other requirements for applications
for a license in Texas.

(c) An individual licensed as a broker who subsequently
moves to another state is not required to maintain an office in Texas
unless the individual sponsors a salesperson in this state.

(d) The word "state" refers to the states, territories, and pos-
sessions of the United States and any foreign country or governmental
subdivision thereof.

(e) To be eligible to receive a license and maintain an active
license, a limited liability company or corporation created or chartered
in another state must designate a person to act for it who meets the
requirements of the Act, §6(c), although the designated person is not
required to be a resident of Texas. Foreign corporations and limited
liability companies also must be permitted to engage in business in this
state to receive a Texas real estate broker license.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 16, 2000.

TRD-200005811
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Mark A. Moseley
General Counsel
Texas Real Estate Commission
Effective date: October 1, 2000
Proposal publication date: May 26, 2000
For further information, please call: (512) 465-3900

♦ ♦ ♦
SUBCHAPTER N. SUSPENSION AND
REVOCATION OF LICENSURE
22 TAC §§535.141, 535.143-535.148, 535.154, 535.156,
535.159

The Texas Real Estate Commission (TREC) adopts amend-
ments to §535.141, concerning initiation of investigation,
§535.144, concerning a licensee’s conduct when acquiring
or disposing of property, §535.154, concerning false adver-
tising, and new §535.148, concerning a licensee’s receiving
an undisclosed commission or rebate, with changes to the
proposed text as published in the May 26, 2000, issue of the
Texas Register (23 TexReg 4690). TREC adopts amendments
to §535.143, concerning fraudulent procurement of a license,
§535.145, concerning false promises, §535.146, concerning
failure to properly account for or remit money and commingling,
§535.147, concerning splitting a fee with an unlicensed person,
§535.156, concerning dishonesty, bad faith or untrustworthi-
ness, and §533.159, concerning failing properly deposit escrow
monies, without changes to the proposed text.

The amendment to §535.141 clarifies that easement and
right-of-way agents registered with TREC are "licensees" for
the purposes of the section, which relates to the investigation
of complaints and the effect of a suspension or revocation
on a licensee’s business. The Texas Association of Realtors
(TAR) commented that the portion of the proposed amendment
permitting a licensee not named in the original complaint to
be included in the complaint was in conflict with the law and
raised fundamental due process concerns. TAR also suggested
moving the definitions to the beginning of the section and
removing unnecessary references to registration. The commis-
sion determined that it should not adopt the portion to which
TAR objected and made the other suggested changes.

The amendment to §535.143 shortened the section by combing
two related subsections.

The amendment to §535.144 clarifies when a licensee is consid-
ered to be acting on his or her own behalf. On final adoption, the
commission deleted a phrase whose meaning TAR questioned,
regarding "control" of a business entity. The final version will treat
a licensee as acting on his or her own behalf in a transaction if
the licensee is acting on behalf of a business entity in which the
licensee is more than a 10% owner. The amendment ensures
that licensees who thus have a material stake in the transaction
disclose their status as licensees so as to prevent advantage be-
ing taken by reason of the their position and expertise.

The amendment to §535.145 concerns false promises by a li-
censee, which are a basis for disciplinary action under Texas
Civil Statutes, Article 6573a (the Act), §15(a)(6)(B). The amend-
ment clarifies that it is not necessary for a party to a real estate
transaction to have relied upon a false promise made by a li-
censee for TREC to discipline the licensee.

The amendment to §535.146 provides a definition of the term
"trust account" consistent with the Act, and requires a licensee
maintaining a trust account to retain a documentary record of
each deposit or withdrawal from the account for a period of four
years. The amendment also made a nonsubstantive change in
order to make the section easier to read. TAR suggested that
§535.146, §535.159 and §535.160 be combined to simplify the
trust account provisions and minimize the number of provisions
licensees must consider. The commission determined that di-
viding the sections by their appropriate statutory reference was
appropriate and declined to make the suggested change.

The amendment to §535.147 addresses the splitting of fees
with an unlicensed person, which is prohibited by the Act. The
amendment clarifies that the Act is not violated in this regard
if the licensee pays a portion of the licensee’s fee to a party
in the transaction, since the Act does not require a person to
be licensed as a real estate broker or salesperson to act as a
principal in a transaction. The amendment also requires the
licensee who intends to pay a portion of the licensee’s fee to
a party the licensee does not represent in the transaction to
obtain the consent of the party represented by the licensee
before making the payment. TAR suggested that the section be
rewritten to include fees paid to persons who are not registered
as easement or right-of-way agents. Because the statutory
provision concerned addresses only persons who are acting
as real estate agents, not persons acting as easement or
right-of-way agents, however, the commission declined to make
the suggested change.

New §535.148 concerns a licensee’s acceptance of an undis-
closed commission or rebate. The new section prohibits a li-
censee from receiving a commission, rebate, or fee in a transac-
tion from a person other than the person the licensee represents
without first disclosing the licensee’s intention to all parties and
obtaining the consent of all parties. On the suggestion of TAR,
the commission modified the section to exclude payments from
one licensee to another for a referral, as referrals may occur be-
fore the parties are known, as when a prospective buyer is re-
ferred to a broker in another city.

The amendment to §535.154 clarifies that any advertisement
that does not readily identify the licensee as a real estate agent
must include an additional designation such as "agent" or "bro-
ker." The amendment deletes as unnecessary a provision that
encouraged licensees to use a broker’s name first in a busi-
ness name including the name of a salesperson. The amend-
ment also addresses advertisements which offer a rebate of the
licensee’s commission or which promote the use of a service
provider with an expectation that the licensee will be paid by the
service provider. In such cases, the licensee will be required
to include disclosures in the advertisement that payment of the
rebate is subject to the consent of the person the licensee rep-
resents in the transaction, and that the payment of the rebate is
subject to restrictions if use of a specific service provider is re-
quired to receive the rebate. The amendment also would require
the licensee to disclose in the advertisement that the licensee
may receive compensation from the service provider. TAR sug-
gested that the commission not adopt a provision which would
have the effect of increasing the number of communications from
licensees which are considered advertisements if the licensee’s
representation agreement is not in writing. The commission con-
curred. TAR also suggested a number of grammatical rewrites,
rewording of the section and placing disclosure requirements
elsewhere and not requiring them in advertisements. The com-
mission determined that the proposed language was appropriate
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and should be included in the licensees’ advertisements and de-
clined to make the requested changes.

The amendment to §535.156 revises the section to require a
licensee to provide information to a principal considering whether
to make an offer, as well as to a principal considering whether
or not to accept or reject an offer. The amendment also makes
the section consistent with current industry practice of obtaining
written consent from a principal if the licensee is not to submit
an offer to the principal after the principal has accepted an offer
to buy, sell, rent or lease the property.

The amendment to §535.159 clarifies that a person depositing
funds with a broker may authorize the broker in writing to retain
any interest on the deposited funds. In the absence of a written
agreement, the section requires the person who deposited the
funds to receive any interest earned on the funds.

The amendments and new section are adopted under Texas Civil
Statutes, Article 6573a, §5(h), which authorize the Texas Real
Estate Commission to make and enforce all rules and regulations
necessary for the performance of its duties.

§535.141. Initiation of Investigation.
(a) As used in this section, the term "licensee" includes a per-

son registered as an easement or right-of-way agent and the term "li-
cense" includes a registration issued by the commission.

(b) If the Texas Real Estate Commission (the commission) re-
ceives a complaint, and such complaint on its face alleges a possible
violation of the Real Estate License Act, Texas Civil Statutes, Article
6573a, (the Act), the commission shall investigate the complaint. The
commission, on its own motion, with reasonable cause, may initiate an
investigation of the actions and records of a licensee.

(c) A real estate broker is responsible for all acts and conduct
performed by a real estate salesperson associated with or acting for the
broker. A complaint which names a licensed real estate salesperson as
the subject of the complaint but does not specifically name the salesper-
son’s sponsoring broker, is a complaint against the broker sponsoring
the salesperson at the time of any alleged violation for the limited pur-
poses of determining the broker’s involvement in any alleged violation
and whether the broker fulfilled his or her professional responsibilities
to the commission, members of the public, and his or her clients, pro-
vided the complaint concerns the conduct of the salesperson as an agent
for the broker.

(d) The person designated by a licensed corporation, limited li-
ability company or partnership to act as its officer, manager or partner
is responsible for all acts and conduct as a real estate broker performed
by or through the business entity. A complaint which names a corpo-
ration, limited liability company or partnership licensed as a broker as
the subject of the complaint but which does not specifically name the
designated officer, manager or partner of the business entity, is a com-
plaint against the broker acting as the designated officer, manager or
partner at the time of any alleged violation for the limited purposes of
determining the designated person’s involvement in any alleged viola-
tion and whether the designated person fulfilled his or her professional
responsibilities to the commission, members of the public, and his or
her clients. A complaint which names a salesperson sponsored by a li-
censed corporation, limited liability company or partnership but which
does not specifically name the designated person of the business entity
is a complaint against the broker who was acting as designated person
at the time of any alleged violation by the salesperson for the limited
purposes of determining the designated person’s involvement in any
alleged violation and whether the designated person fulfilled his or her
professional responsibilities to the commission, members of the public,

and his or her clients, provided the complaint concerns the conduct of
the salesperson as an agent of the business entity.

(e) Once a complaint has been filed with the commission, the
commission has jurisdiction to consider, investigate and take action
based on the complaint. Complaints may be withdrawn only with the
consent of the commission.

(f) If information obtained by the commission in the course
of the investigation of a complaint or as a result of an investigation
authorized by the members of the commission constitutes reasonable
cause to believe the respondents to the complaint may have committed
other violations of the Act or a rule of the commission, no additional
authorization shall be required for the commission to investigate and
take appropriate action based on the information.

(g) If the commission suspends or revokes a license or probates
an order of suspension or revocation against a licensee, the commission
may monitor compliance with its order and initiate action based on
the authority of the original complaint or original authorization by the
members of the commission.

(h) A person whose license has been suspended may not dur-
ing the period of any suspension:

(1) perform or attempt to perform any act for which a li-
cense is required by law or commission rule; or

(2) unless instructed otherwise by the principals to the
transaction, continue to hold any funds received in a real estate trans-
action in which the person acted as a real estate broker or salesperson.

(i) A person whose license is subject to an order suspending
the license must prior to the suspension taking effect:

(1) if the person is a real estate salesperson, notify his or her
sponsoring broker in writing that his or her license will be suspended;

(2) if the person is a real estate broker, notify in writing any
salespersons he or she sponsors, or any corporation, limited liability
company or partnership for which the person is designated as an officer,
manager or partner that:

(A) his or her real estate broker license will be sus-
pended; and,

(B) once the suspension is effective any salesperson he
or she sponsors or who are sponsored by the corporation, limited lia-
bility company or partnership will not be authorized to engage in real
estate brokerage unless the salespersons associate with another broker
and file a change of sponsorship with the commission or the business
entity designates a new person and files a change of designated officer,
manager or partner with the commission;

(3) if the person has a contractual obligation to perform ser-
vices for which a license is required by law or commission rule, notify
in writing all other parties to the contract that the services cannot be
performed due to the suspension;

(4) if the person is a real estate salesperson and is directly
involved in any real estate transaction in which the salesperson acts as
an agent, notify in writing all other parties, including principals and
other real estate brokers, that the person cannot continue performing
real estate brokerage services due to the suspension; and

(5) if the person holds money in trust in any transaction in
which the person is acting as a real estate broker, remit such money in
accordance with the instructions of the principals.

(j) A person may not assign to another licensee a personal ser-
vice contract to which the person is a party and which obligates the
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person to perform acts for which a license is required without first ob-
taining the written consent of the other parties to the contract.

§535.144. When acquiring or disposing of own property.

A licensee, when engaging in a real estate transaction on his or her own
behalf, or on behalf of a business entity in which the licensee is more
than a 10% owner, is obligated to inform any person with whom the
licensee deals that he or she is a licensed real estate broker or salesper-
son acting on his or her own behalf either by disclosure in any contract
of sale or rental agreement, or by disclosure in any other writing given
prior to entering into any contract of sales or rental agreement. A li-
censee shall not use the licensee’s expertise to the disadvantage of a
person with whom the licensee deals.

§535.148. Receiving an Undisclosed Commission or Rebate.

A licensee may not receive a commission, rebate, or fee in a transaction
from a person other than the person the licensee represents without first
disclosing to all parties to the transaction that the licensee intends to
receive the commission, rebate or fee, and obtaining the consent of all
parties. This section does not apply to referral fees paid by one real
estate licensee to another licensee.

§535.154. Misleading Advertising.

(a) For the purposes of this section, an "advertisement" is a
written or oral statement which induces or attempts to induce a mem-
ber of the public to use the services of a real estate licensee. The term
"advertisement" includes, but is not limited to all publications, radio
or television broadcasts, all electronic media including E-mail and the
Internet, business stationary, business cards, signs and billboards. The
provisions of this section apply to all advertisements by a real estate
licensee unless the context of a particular provision indicates that it is
intended to apply to a specific form of advertisement. Provided, how-
ever, a communication from a licensee to a member of the public after
the member of the public agreed for the licensee to provide services is
not an advertisement for the purposes of this section

(b) A licensee may not utilize a copyrighted trade name unless
the licensee has legal authority to use the name.

(c) A broker shall notify the commission in writing within 30
days after the broker, or a salesperson sponsored by the broker, starts
or stops using a name in business other than the name in which the
person is licensed. Licensees may not use the name of a salesperson,
including an assumed name, in advertisements unless the sponsoring
broker’s name or assumed name also appears. If the commission is
notified of a licensee’s use of an assumed name which contains only
the name of a salesperson, including an assumed name, the commission
shall notify the licensee, and the licensee’s sponsoring broker, if any,
that use of the name alone in advertising is grounds for disciplinary
action under this section.

(d) In an advertisement placed by a licensee that does not read-
ily identify the licensee as a real estate agent, the advertisement must
include an additional designation such as "agent," "broker" or a trade
association name which serves clearly to identify the advertiser as a
real estate agent.

(e) Because salespersons may lawfully engage in brokerage
activity only when they are associated with, and acting for, a broker,
a listing may be solicited and accepted only in a broker’s name. Ad-
vertisements concerning a broker’s listings must include information
identifying the advertiser as a real estate broker or agent. The name
of a salesperson sponsored by the broker may also be included in the
advertisement, but in no case shall a broker or salesperson place an ad-
vertisement which in any way implies that the salesperson is the person
responsible for the operation of a real estate brokerage.

(f) A corporation or limited liability company licensed as a real
estate broker may do business in the name in which it was chartered or
registered by the Secretary of State.

(g) A licensee’s advertising must not cause a member of the
public to believe that a person not authorized to conduct real estate bro-
kerage is personally engaged in real estate brokerage, provided that an
advertisement of a trade, business, or assumed name does not constitute
a holding out that a specific person is engaged in real estate brokerage.

(h) An advertisement placed where it is likely to attract the at-
tention of passing motorists or pedestrians must contain language that
clearly and conspicuously identifies as a real estate broker or agent the
person publishing the advertisement. Advertisements in which the re-
quired language is not clear and conspicuous shall be deemed by the
commission to be deceptive and likely to mislead the public for the pur-
poses of Texas Civil Statutes, Article 6573a (the Act), §15(a)(6)(P).
The commission shall consider language as clear and conspicuous if
it is in at least the same size of type or print as the largest telephone
number in the advertisement, or it otherwise clearly and conspicuously
identifies as a real estate broker or agent the person who published it.
The commission shall consider advertisements not to be in compliance
with this subsection if the required language is in print or type so small
that it cannot be easily read from the street or sidewalk. This subsection
does not apply to signs placed on real property listed for sale, rental or
lease with the broker who has placed the sign, provided the signs oth-
erwise comply with this section and the provisions of the Act regarding
advertising.

(i) A real estate licensee placing an advertisement on the In-
ternet, electronic bulletin board, or similar mechanism must include on
each page on which the licensee’s advertisement appears any informa-
tion required by this section and the disclosure relating to the adver-
tiser’s status as a broker or agent required by §15(a)(6)(P) of the Act.

(j) A real estate licensee placing an advertisement by using
any electronic communication, including but not limited to E-mail and
E-mail discussion groups, must include in the communication and in
any attachment which is an advertisement the information required by
this section and the disclosure relating to the advertiser’s status as a
broker or agent required by §15(a)(6)(P) of the Act.

(k) An advertisement containing an offer to rebate to a princi-
pal a portion of a licensee’s commission must disclose that payment of
the rebate is subject to the consent of the party the licensee represents
in the transaction . If payment of the rebate is contingent upon a party’s
use of a selected service provider, the advertisement also must contain
a disclosure that payment of the rebate is subject to restrictions.

(l) If an advertisement offers, recommends or promotes the use
of services of a real estate service provider other than the licensee and
the licensee expects to receive compensation if a party uses those ser-
vices, the advertisement must contain a disclosure that the licensee may
receive compensation from the service provider.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 16, 2000.

TRD-200005812
Mark A. Moseley
General Counsel
Texas Real Estate Commission
Effective date: October 1, 2000
Proposal publication date: May 26, 2000
For further information, please call: (512) 465-3900
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♦ ♦ ♦
22 TAC §§535.148, 535.150-535.152, 535.155, 535.157,
535.158

The Texas Real Estate Commission (TREC) adopts the repeal
of §§535.148, 535.150-535.152, 535.155, 535.157 and 535.158,
concerning various grounds for disciplinary action against real
estate brokers and salespersons, without changes to the pro-
posed text as published in the May 26, 2000, issue of the Texas
Register (25 TexReg 4693). The repeals were adopted because
the affected sections merely restate various provisions of Texas
Civil Statutes, Article 6573a, and are unnecessary.

No comments were received regarding the proposal.

The repeals are adopted under Texas Civil Statutes, Article
6573a, §5(h), which authorize the Texas Real Estate Commis-
sion to make and enforce all rules and regulations necessary
for the performance of its duties.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 16, 2000.

TRD-200005813
Mark A. Moseley
General Counsel
Texas Real Estate Commission
Effective date: October 1, 2000
Proposal publication date: May 26, 2000
For further information, please call: (512) 465-3900

♦ ♦ ♦
SUBCHAPTER Q. SUIT FOR COMPENSATION
22 TAC §535.191, §535.192

The Texas Real Estate Commission (TREC) adopts the repeal
of §535.191, concerning prerequisites for filing a suit for a com-
mission, and §535.192, concerning the requirement for a written
agreement to file a suit for a commission, without changes to
the proposed text as published in the May 26, 2000, issue of the
Texas Register ( 25 TexReg 4694). The repeals are adopted be-
cause the affected sections merely restate provisions of Texas
Civil Statutes, Article 6573a, and are unnecessary.

No comments were received regarding the proposal.

The repeals are adopted under Texas Civil Statutes, Article
6573a, §5(h), which authorize the Texas Real Estate Commis-
sion to make and enforce all rules and regulations necessary
for the performance of its duties.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 16, 2000.

TRD-200005814

Mark A. Moseley
General Counsel
Texas Real Estate Commission
Effective date: October 1, 2000
Proposal publication date: May 26, 2000
For further information, please call: (512) 465-3900

♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS NATURAL RESOURCE
CONSERVATION COMMISSION

CHAPTER 101. GENERAL AIR QUALITY
RULES
The Texas Natural Resource Conservation Commission (com-
mission) adopts the amendments to §101.27, Emissions Fees,
and §101.333, Allocation of Allowances. Section 101.27 is
adopted with changes to the proposed text as published in the
April 7, 2000, issue of the Texas Register (25 TexReg 2912).
Section 101.333 is adopted without changes and will not be
republished. These sections will be submitted to the United
States Environmental Protection Agency as a revision to the
state implementation plan (SIP).

BACKGROUND AND SUMMARY OF THE FACTUAL BASE
FOR THE ADOPTED RULES

The 76th Legislature passed Senate Bill (SB) 766 in 1999. In
general, SB 766 recategorized the new source review authoriza-
tions under the Texas Clean Air Act (TCAA) and created the new
program for the voluntary permitting of grandfathered facilities.
Prior to the revisions by SB 766, the TCAA authorized the com-
mission to issue permits for the construction or modification of fa-
cilities that will emit air contaminants; standard permits adopted
by rule; and exemptions from permitting, also adopted by rule.
SB 766 modified this structure by authorizing the commission
to issue standard permits using a process that does not require
each standard permit to be in a rule. SB 766 provided a new
name, permits by rule, for authorizations of certain types of facil-
ities which would not make a significant contribution of air con-
taminants to the atmosphere. Finally, the commission was au-
thorized to develop criteria for facilities that emit a de minimis
amount of air contaminants that do not need preconstruction au-
thorization. Within the category of permits, SB 766 created two
new permitting options: the Voluntary Emission Reduction Per-
mit (VERP) program for permitting of grandfathered facilities, and
the multiple plant permit (MPP). SB 766 also amended TCAA,
§382.0621(d) to require increasing emissions fees for the largest
grandfathered facilities which do not have a permit application
pending on or after September 1, 2001.

The commission is implementing this legislation in two phases.
The first phase of the implementation of SB 766 was adopted
by the commission on December 16, 1999. Included in the first
phase were the VERP program and the new standard permit
issuance procedures.

This adoption implements elements of SB 766 relating to emis-
sions fees, adds the ability for the commission to accept fee pay-
ments via electronic funds transfer, and makes administrative re-
visions. Other elements of SB 766, including MPPs, de minimis
criteria, exemptions from permitting, and permits by rule are ad-
dressed in concurrent adoptions of new and amended sections
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in 30 TAC Chapter 106 and Chapter 116. The authority for emis-
sions fees is in TCAA, §382.0621, concerning Operating Permit
Fee.

SECTION BY SECTION DISCUSSION

The adopted amendments to §101.27 add a new §101.27(c)(2)
to implement the emissions fees required by TCAA,
§382.0621(d). For grandfathered facilities with emissions
in excess of 4,000 tons per year (tpy) which do not have a
permit application pending on or after September 1, 2001, all
emissions from the facility, including those emissions in excess
of 4,000 tpy would be used to calculate the emissions fees
required by §101.27. Under the adopted amendment, for the
first 4,000 tons, per pollutant, the emissions fee would be $26
per ton. Emissions fees for emissions in excess of 4,000 tpy
would be $78 per ton of each pollutant for fiscal year (FY) 2002,
and would triple each fiscal year thereafter. Thus, FY 2003,
the fee for emissions in excess of 4,000 tpy per regulated air
pollutant would be $234 per ton. The amended section also
allows for fee payments to be made by electronic funds transfer,
updates the emissions fee rate table to include FYs 1998 -
2000, reflects the recent reorganization of the commission’s
permitting offices, corrects a reference to 40 Code of Federal
Regulations Part 70, and revises citations to reflect insertion of
a new §101.27(c)(2).

Section 101.333 is amended to correct an inadvertent omission
of the term "NO

x
."

FINAL REGULATORY IMPACT ANALYSIS

The commission has reviewed the adopted rulemaking in light
of the regulatory analysis requirements of Texas Government
Code, §2001.0225, and has determined that the rulemaking
does not meet the definition of a "major environmental rule"
as defined in that statute. "Major environmental rule" means a
rule the specific intent of which is to protect the environment
or reduce risks to human health from environmental exposure
and that may adversely affect in a material way the economy,
a sector of the economy, productivity, competition, jobs, the
environment, or the public health and safety of the state or a
sector of the state. The amendments are intended to protect
the environment and reduce risks to human health from en-
vironmental exposure. The amendment to §101.27 requires
emissions fees for grandfathered facilities that do not have a
permit application pending on or after September 1, 2001, on
all emissions, including emissions in excess of 4,000 tons; and
triple the amount of the fee imposed for emissions in excess
of 4,000 tons each fiscal year. These increasing fees could
adversely affect 14 facilities at seven sites in Texas which emit
over 4,000 tons of emissions if those facilities do not have a
permit application pending on or after September 1, 2001. A
requirement that results in a financial impact does not, in and
of itself, define a rule as being a major environmental rule. It
is true that the impacts of the statutorily mandated fees on the
14 potentially affected facilities could be adverse, for those few
facilities. However, implementation of the statutorily mandated
fees will not adversely affect in a material way the economy,
a sector of the economy, productivity, competition, jobs, the
environment, or the public health and safety of the state or a
sector of the state. The commission does not believe that the
rules implementing the statutorily mandated fees will affect any
of the 14 facilities at seven sites, because it is anticipated that
they will all apply for a permit by September 1, 2001. Section

2001.0225(a) only applies to a major environmental rule, the
result of which is to: 1) exceed a standard set by federal law,
unless the rule is specifically required by state law; 2) exceed an
express requirement of state law, unless the rule is specifically
required by federal law; 3) exceed a requirement of a delegation
agreement or contract between the state and an agency or
representative of the federal government to implement a state
and federal program; or 4) adopt a rule solely under the general
powers of the agency instead of under a specific state law.

This rulemaking does not meet any of these four applicability
requirements of §2001.0225(a). Specifically, the adopted
amendments do not exceed a standard set by state or federal
law, but comply with provisions in SB 766 and the Texas Health
and Safety Code, concerning Operating Permit Fees. The
adopted amendment does not exceed a requirement of a
delegation agreement and was not developed solely under the
general powers of the agency, but was specifically developed to
implement the provisions of the Texas Health and Safety Code
as amended by SB 766.

TAKINGS IMPACT ANALYSIS

The commission has prepared a takings impact assessment for
the adopted rules under Texas Government Code, §2007.043.
The following is a summary of that assessment. The adopted
rules would increase emissions fees on emissions in excess of
4,000 tpy for grandfathered facilities that do not have a permit
application pending on or after September 1, 2001. This action
does not restrict or limit an owner’s right to their property that
would otherwise exist in the absence of governmental action and
therefore does not constitute a takings. This action meets an
exception to §2007.043, because it is implementing the specific
requirement of TCAA, §382.0621(d).

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission has determined that this rulemaking relates to
an action or actions subject to the Texas Coastal Management
Program (CMP) in accordance with the Coastal Coordination Act
of 1991, as amended (Texas Natural Resources Code, §§33.201
et seq.), and the commission’s rules in 30 TAC Chapter 281, Sub-
chapter B, concerning Consistency with Texas Coastal Manage-
ment Program. As required by 30 TAC §281.45(a)(3), and 31
TAC §505.11(b)(2), relating to actions and rules subject to the
CMP, commission rules governing air pollutant emissions must
be consistent with the applicable goals and policies of the CMP.
The commission has reviewed this action for consistency with
the CMP goals and policies in accordance with the regulations of
the Coastal Coordination Council. The adopted rule is intended
to provide incentive for the reduction of emissions at grandfa-
thered facilities, and the commission has determined that the
rule is consistent with the applicable CMP goal expressed in 31
TAC §501.12(1) of protecting and preserving the quality and val-
ues of coastal natural resource areas, and the policy in 31 TAC
§501.14(q), which requires that the commission protect air qual-
ity in coastal areas. This action does not authorize any new emis-
sions. This action is consistent with Title 40 Code of Federal
Regulations because it does not authorize an emission rate in
excess of that specified by federal requirements.

HEARING AND COMMENTERS

The commission held a public hearing on this proposal in Austin
on May 4, 2000. The commission received comments from the
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following organizations and companies during the public com-
ment period which closed on May 8, 2000: ExxonMobil Refin-
ing and Supply (ExxonMobil), the Texas Oil and Gas Associa-
tion (TxOGA), Baker Botts, L.L.P. on behalf of the Texas Indus-
try Project (TIP), and Brown McCarroll & Oaks Hartline, L.L.P.
(BMOH). TxOGA and TIP supported the amendment. Exxon-
Mobil and BMOH opposed it.

ANALYSIS OF TESTIMONY

ExxonMobil commented that it acknowledges that SB 766 re-
quired the trebling emission fee for grandfathered facilities which
emit over 4,000 tons per year which have not submitted a permit
application before September 1, 2001. However ExxonMobil be-
lieves that this retroactive change in the regulatory process runs
counter to the established methodology for permitting programs
which does not mandate changes to existing facilities which are
not modified.

The commission is required to implement the fee increases as
directed by TCAA, §382.0621(d). The fee increase is required
regardless of whether a facility has been modified.

TxOGA supports trebling emission fees each year, beginning in
FY 2002, for facilities with emissions in excess of 4,000 tons per
year per regulated pollutant - as drafted. TIP commented that
the trebled emission fees would apply to emissions in "excess"
of 4,000 tons per year. TxOGA and TIP support the option to
make emission fee payments by electronic funds transfer.

The commission agrees with the commenters and has amended
§101.27(c)(2) to clarify that the trebled emission fees apply on a
per pollutant basis.

BMOH commented that it is concerned with the commission’s
declaration that the implementation of statutorily mandated fees
will not adversely affect in a material way the economy, a sector
of the economy, productivity, competition, jobs, the environment,
or the public health and safety of the state or a sector of the state.
Based upon an extrapolation of the example provided in Draft
Regulatory Impact Analysis, the commenter questioned whether
or not the commission believes any rule could have an adverse
impact if this one does not.

Texas Government Code, §2001.0225, defines a "major envi-
ronmental rule" as a rule, the specific intent of which is to protect
the environment or reduce risks to human health from environ-
mental exposure and that may adversely affect in a material way
the economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the state
or a sector of the state. The commission does not believe that
implementation of the statutorily mandated fees will adversely
affect in a material way the economy, a sector of the economy,
productivity, competition, jobs, the environment, or the public
health and safety of the state or a sector of the state because
the increasing fees potentially adversely affect only 14 facilities
at seven sites in Texas if those facilities do not have a permit
application pending on or after September 1, 2001. A require-
ment that results in a financial impact does not, in and of itself,
define a rule as being a major environmental rule. The commis-
sion does not believe that the rules implementing the statutorily
mandated fees will affect any of the 14 facilities at seven sites,
because it is anticipated that they will all apply for a permit by
September 1, 2001. Therefore, the commission does not be-
lieve this rule is a major environmental rule. Even if the adopted
amendments were a major environmental rule, §2001.0225(a)
only applies to a major environmental rule, the result of which
is to: 1) exceed a standard set by federal law, unless the rule

is specifically required by state law; 2) exceed an express re-
quirement of state law, unless the rule is specifically required
by federal law; 3) exceed a requirement of a delegation agree-
ment or contract between the state and an agency or represen-
tative of the federal government to implement a state and federal
program; or 4) adopt a rule solely under the general powers of
the agency instead of under a specific state law. This rulemak-
ing does not meet any of these four applicability requirements
of 2001.0225(a). Specifically, the adopted amendment does not
exceed a standard set by state or federal law, but complies with
provisions in SB 766 and the Texas Health and Safety Code, con-
cerning Operating Permit Fees. The adopted amendment does
not exceed a requirement of a delegation agreement and was
not developed solely under the general powers of the agency,
but was specifically developed to implement the provisions of the
Texas Health and Safety Code as amended by SB 766.

SUBCHAPTER A. GENERAL RULES
30 TAC §101.27

STATUTORY AUTHORITY

The amendment is adopted under TCAA, §382.0621, which
authorizes the commission to triple emissions fees for grand-
fathered facilities over 4,000 tpy which do not have a permit
application pending on or after September 1, 2001. The amend-
ment is also adopted under TCAA, §382.011, which authorizes
the commission to administer the requirements of the TCAA;
§382.012, which provides the commission with the authority
to develop a comprehensive plan for the state’s air; §382.017,
which authorizes the commission to adopt rules consistent with
the policy and purposes of the TCAA; and §382.0622, which
defines Clean Air Act fees and their use.

§101.27. Emissions Fees.

(a) Applicability. The owner or operator of each account to
which this rule applies shall remit to the commission an emissions fee
each fiscal year. A fiscal year is defined as the period from Septem-
ber 1 through August 31. A fiscal year, having the same number as
the next calendar year, begins on the September 1 prior to that calendar
year. An account subject to both an emissions fee and an inspection
fee, under §101.24 of this title (relating to Inspection Fees), is required
to pay only the greater of the two fees. Each account will be assessed a
separate emissions fee. Provisions of this section apply to all accounts,
including accounts which have not been assigned specific commission
account numbers. The owner or operator of an account subject to an
emissions fee requirement is responsible for contacting the appropriate
commission regional office to obtain an account number. The commis-
sion will not initiate the combination or separation of accounts solely
for fee assessment purposes. If an account is operated at any time dur-
ing the fiscal year for which the fee is assessed, a full emissions fee is
due. If the commission is notified in writing that the plant is not and
will not be in operation during that fiscal year, a fee will not be due. All
regulated air pollutants, as defined in subsection (c)(4) of this section,
including, but not limited to, those emissions from point and fugitive
sources during normal operations with the exception of (for applicabil-
ity purposes only) hydrogen, oxygen, carbon dioxide, water, nitrogen,
methane, and ethane, are used to determine applicability of this sec-
tion. In accordance with rules promulgated by EPA at 40 Code of Fed-
eral Regulations (CFR) 70, concerning the use of fugitive emissions in
major source determinations, fugitive emissions shall be considered to-
ward applicability of this section only for those source categories listed
at 40 CFR 51.166(b)(1)(iii). For purposes of this section, an affected
account shall have met one or more of the following conditions:
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(1) the account has the potential to emit, at maximum oper-
ational or design capacity, 100 tons per year (tpy) or more of any single
air pollutant;

(2) the account has the potential to emit, at maximum oper-
ational or design capacity, 50 tons per year or more of volatile organic
compounds (VOC) or nitrogen oxides (NO

X
) and is located in any se-

rious ozone nonattainment area listed in §101.1 of this title (relating to
Definitions);

(3) the account has the potential to emit, at maximum op-
erational or design capacity, 25 tons per year or more of VOC or NO

x

and is located in any severe ozone nonattainment area listed in §101.1
of this title;

(4) the account emits ten tons per year or more of a haz-
ardous air pollutant, as defined in the FCAA, §112;

(5) the account emits an aggregate of 25 tons per year or
more of hazardous air pollutants, as defined in the FCAA, §112;

(6) the account is subject to the National Emission Stan-
dards for Hazardous Air Pollutants (40 CFR 61) that apply to nontran-
sitory sources;

(7) the account is subject to New Source Performance Stan-
dards (40 CFR 60);

(8) the account is subject to Prevention of Significant De-
terioration (40 CFR 52) requirements; or

(9) the account is subject to Acid Deposition provisions in
the FCAA Amendments of 1990, Title IV.

(b) Payment. Fees shall be remitted by check, electronic funds
transfer, or money order made payable to the Texas Natural Resource
Conservation Commission (TNRCC) and sent to the TNRCC address
printed on the fee return form. A completed fee return form shall ac-
company fees remitted. The fee return form shall include, at least, the
company name, mailing address, site name, air emissions inventory
account number, Standard Industrial Classification (SIC) category, the
allowable levels and/or actual emissions of all regulated air pollutants
at the account for the reporting period, and the name and telephone
number of the person to contact in case questions arise regarding the
fee payment.

(c) Basis for fees.

(1) The emissions fee shall be based on allowable levels
and/or actual emissions at the account during the last full calendar year
preceding the beginning of the fiscal year for which the fee is assessed.
For purposes of this section, the term "allowable levels" are those limits
as specified in an enforceable document such as a permit or Commis-
sion Order which are in effect on the date the fee is due. The fee applies
to the tonnage of regulated pollutants at the account, including those
emissions from point and fugitive sources during normal operations.
Although certain fugitive emissions are excluded for applicability de-
termination purposes under subsection (a) of this section, all fugitive
emissions must be considered for fee calculations after applicability of
the fee has been established. A maximum of 4,000 tons of each regu-
lated pollutant will be used for fee calculations except as provided in
paragraph (2) of this subsection. The fee for each fiscal year is set at
the following rates.
Figure: 30 TAC §101.27(c)(1)

(2) On and after September 1, 2001, a grandfathered facil-
ity, as defined in §116.10(6) of this title (relating to General Defini-
tions) that does not have a permit application pending under Chapter
116 of this title (relating to Control of Air Pollution by Permits For
New Construction or Modification) shall use all emissions, including

emissions in excess of 4,000 tons per pollutant, for fee calculations.
For the first 4,000 tons per pollutant, the rate in paragraph (1) of this
subsection shall apply. For emissions in excess of 4,000 tons per pol-
lutant, the rate will be $78 per ton for fiscal year 2002 and will triple,
each fiscal year, thereafter.

(3) The emissions tonnage for the account for fee calcu-
lation purposes will be the sum of those allowable levels and/or actual
emissions for individual emission points or process units at the account
rounded up to the nearest whole number, as follows.

(A) Where there is an enforceable document, such as
a permit or Commission Order, establishing allowable levels, actual
emissions may be used only if a completed Emissions Inventory Ques-
tionnaire for the account is submitted with the fee payment. For stacks
or vents, the inventory must include verifiable data based on continuous
emission monitor measurements, other continuously monitored values,
such as fuel usage and fuel analysis, or stack testing performed during
normal operations using EPA approved methods and quality-assured by
the executive director. All measurements, monitored values, or testing
must have been performed during the basis year as defined in subsec-
tion (c)(1) of this section or if not performed during the basis year, must
be representative of the basis year as defined in subsection (c)(1) of this
section. Actual emission rates may be based upon calculations for fugi-
tive sources, flares, and storage tanks. Actual production, throughput,
and measurement records must be submitted, along with complete doc-
umentation of calculation methods. Thorough justification is required
for all assumptions made and factors used in such calculations. If the
actual emissions rate submitted for fee purposes is less than 60% of
the allowable emission rate, an explanation of the discrepancy must be
submitted. Where inadequate or incomplete documentation is submit-
ted, the executive director may direct that the fee be based on allowable
levels. Where a complete and verifiable inventory is not submitted, al-
lowable levels shall be used.

(B) Where there is not an enforceable document, such
as a permit or a Commission Order, establishing allowable levels actual
emissions shall be used. Actual production, throughput, or measure-
ment records must be submitted along with complete documentation
of calculation methods. Thorough justification is required for all as-
sumptions made and factors used in such calculations.

(4) For purposes of this section, the term "regulated pollu-
tant" shall include any VOC, any pollutant subject to the FCAA, §111,
any pollutant listed as a hazardous air pollutant under the FCAA, §112,
each pollutant for which a national primary ambient air quality standard
has been promulgated (including carbon monoxide), and any other air
pollutant subject to requirements under commission rules, regulations,
permits, orders of the commission, or court orders. The term "normal
operations" shall mean all operations other than those documented un-
der §101.6 of this title (relating to Upset Reporting and Recordkeeping
Requirements) or §101.7 of this title (relating to Maintenance, Start-up
and Shutdown Reporting, Recordkeeping, and Operational Require-
ments).

(d) Due date. Fee payments shall be made annually and must
be received by the TNRCC or postmarked no later than November 1 of
the fiscal year in which the fee is assessed. If an account commences or
resumes operation after November 1 of the fiscal year in which the fee
is assessed, the full emissions fee will be due prior to commencement
or resumption of operations.

(e) Nonpayment of fees. Each emissions fee payment must
be received by the due date specified in subsection (d) of this section.
Failure to remit the full emissions fee by the due date shall result in
enforcement action under the Texas Clean Air Act, Texas Health and
Safety Code, §382.082 or §382.088. In addition, the Texas Clean Air
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Act, Texas Health and Safety Code, §382.091(a)(2), makes it a crim-
inal offense to intentionally or knowingly fail to pay a required fee.
The provisions of this section, as first adopted and amended thereafter,
are and shall remain in effect for purposes of any unpaid fee assess-
ments, and the fees assessed pursuant to such provisions as adopted or
as amended remain a continuing obligation.

(f) Late payment penalties. The owner or operator of an ac-
count failing to make payment of emissions fees when due shall be
assessed late payment penalties and interest in accordance with Chap-
ter 12 of this title (relating to Payment of Fees).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005726
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: April 7, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
SUBCHAPTER H. EMISSIONS BANKING
AND TRADING
DIVISION 2. EMISSIONS BANKING AND
TRADING OF ALLOWANCES
30 TAC §101.333

STATUTORY AUTHORITY

The amendment is adopted under Texas Utilities Code (TUC),
§39.264, which authorizes the commission to require the
permitting of grandfather electric generating facilities and issue
allowances to meet those permit emission restrictions; TCAA,
§382.011, which authorizes the commission to administer
the requirements of the TCAA; §382.012, which provides the
commission with the authority to develop a comprehensive plan
for the state’s air; §382.017, which authorizes the commission
to adopt rules consistent with the policy and purposes of the
TCAA; and §382.0622, which defines Clean Air Act fees and
their use.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005727
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: April 7, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
CHAPTER 106. PERMITS BY RULE

The Texas Natural Resource Conservation Commission (com-
mission) adopts the amendments to Chapter 106, Subchapter
A, §§106.1, 106.2, 106.4, 106.6, and 106.13, General Re-
quirements; Subchapter C, §§106.101 - 106.103, Domestic
and Comfort Heating and Cooling; Subchapter D, §§106.121
- 106.124, Analysis and Testing; Subchapter E, §§106.141 -
106.150, Aggregate and Pavement; Subchapter F, §§106.161
- 106.163, Animal Confinement; Subchapter G, §§106.181 -
106.183, Combustion; Subchapter H, §§106.201 - 106.203,
Concrete Batch Plants; Subchapter I, §§106.221, §106.223 -
106.229, and 106.231, Manufacturing; Subchapter J, §§106.241
- 106.245, Food Preparation and Processing; Subchapter K,
§§106.261 - 106.266, General; Subchapter L, §§106.281 -
106.283, 106.291, 106.301, and 106.302, Feed, Fiber, and
Fertilizer; Subchapter M, §§106.311 - 106.322, Metallurgy;
Subchapter N, §§106.331 - 106.333, Mixers, Blenders, and
Packaging; Subchapter O, §§106.351 - 106.355, Oil and
Gas; Subchapter P, §§106.371 - 106.376, Plant Operations;
Subchapter Q, §§106.391 - 106.396, Plastics and Rubber;
Subchapter R, §§106.411 - 106.419, Service Industries; Sub-
chapter S, §§106.431 - 106.436, Surface Coating; Subchapter
T, §§106.451 - 106.454, Surface Preparation; Subchapter U,
§§106.471 - 106.478, Tanks, Storage, and Loading; Subchapter
V, §§106.491 - 106.496, Thermal Control Devices; Subchap-
ter W, §106.511 and §106.512, Turbines and Engines; and
Subchapter X, §§106.531 - 106.534, Waste Processes and
Remediation.

Sections 106.1, 106.2, 106.4, 106.124, 106.224, 106.261,
106.352, 106.435, 106.476, 106.491, 106.492, 106.532, and
106.533 are adopted with changes to the proposed as published
in the April 7, 2000 issue of the Texas Register (25 TexReg
2916). Sections 106.6, 106.13, 106.101 - 106.103, 106.121
- 106.123, 106.141 - 106.150, 106.161 - 106.163, 106.181
- 106.183, 106.201 - 106.203, 106.221, 106.223, 106.225 -
106.229, 106.231, 106.241 - 106.245, 106.262 - 106.266,
106.281 - 106.283, 106.291, 106.301, 1106.302, 106.311 -
106.322, 106.331 - 106.333, 106.351, 106.353 - 106.355,
106.371 - 106.376, 106.391 - 106.396, 106.411 - 106.419,
106.431 - 106.434, 106.436, 106.451 - 106.454, 106.471
- 106.475, 106.477, 106.478, 106.493 - 106.496, 106.511,
106.512, 106.531, and 106.534 are adopted without changes
and will not be republished.

BACKGROUND AND SUMMARY OF THE FACTUAL BASE
FOR THE ADOPTED RULES

The 76th Legislature passed Senate Bill (SB) 766 in 1999. In
general, SB 766 recategorized the new source review authoriza-
tions under the Texas Clean Air Act (TCAA) and created the new
program for the voluntary permitting of grandfathered facilities.
Prior to the revisions by SB 766, the TCAA authorized the com-
mission to issue permits for the construction or modification of fa-
cilities that will emit air contaminants; standard permits adopted
by rule; and exemptions from permitting, also adopted by rule.
Senate Bill 766 modified this structure by authorizing the com-
mission to issue standard permits using a process that does not
require each standard permit to be in a rule. Senate Bill 766 pro-
vided a new name, permits by rule, for authorization of certain
types of facilities which would not make a significant contribution
of air contaminants to the atmosphere. Finally, the commission
was authorized to develop criteria for facilities that emit a de min-
imis amount of air contaminants that do not need preconstruction
authorization. Within the category of permits, SB 766 created
two new permitting options: the Voluntary Emission Reduction
Permit (VERP) program for permitting of grandfathered facilities,
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and the multiple plant permit. Senate Bill 766 also amended
TCAA, §382.0621(d) to require increasing emission fees for the
largest grandfathered facilities which do not have a permit appli-
cation pending on or after September 1, 2001.

The commission is implementing this legislation in two phases.
The first phase of the implementation of SB 766 was adopted
by the commission on December 16, 1999. Included in the first
phase were the VERP program and the new standard permit is-
suance procedures. This adoption implements the elements of
SB 766 relating to exemptions from permitting and permits by
rule. Other elements of SB 766, including emissions fees, mul-
tiple plant permits, and de minimis criteria, as well as additional
elements relating to exemptions from permitting and permits by
rule, are being addressed in concurrent adoptions for new and
amended sections in 30 TAC Chapter 101 and Chapter 116.

Prior to passage of SB 766, under TCAA, §382.057, the com-
mission had the authority to exempt, from permitting require-
ments, changes within any facility and certain types of facilities
that would not make a significant contribution of air contaminants
to the atmosphere. These exemptions from permitting were con-
tained in Chapter 106, and were also considered to be permits
by rule, with many containing emission control requirements or
operational restrictions to ensure insignificance. In order to re-
move the appearance that these insignificant facilities were ex-
empt from environmental regulation in addition to being exempt
from permitting, the new TCAA, §382.05196 gives the commis-
sion authority to adopt permits by rule for certain types of facilities
that will not make a significant contribution of air contaminants
to the atmosphere if all of the conditions of an applicable permit
by rule are observed. Permits by rule may be used to authorize
new construction and/or modifications or changes at the types
of facilities listed in Subchapters C - X of this chapter.

The authority for exemptions from permitting is in TCAA,
§382.057, concerning Exemption. The authority for permits by
rule is in TCAA, §382.051, concerning Permitting Authority of
the Commission; Rules; and in TCAA, §382.05196, concerning
Permits by Rule.

SECTION BY SECTION DISCUSSION

The new title for Chapter 106 is "Permits by Rule."

The adopted amendments to Subchapter A, concerning General
Requirements, clarify that the general requirements apply to per-
mits by rule. The commission added the words "changes within"
and "certain" to both §106.1 and §106.2 in order to combine the
provisions of TCAA, §382.05196 and §382.057 and to make it
clear that Permits by Rule can be used for both changes to a fa-
cility and for new facilities. Section 106.13 is amended to clarify
that the authorizations formerly known as standard exemptions
and exemptions from permitting would be referred to as permits
by rule in commission rules, though the conditions of their use
would not change.

The adopted amendments to Subchapters C - X revise these
sections to delete the word "exempt" and insert the term "permit-
ted by rule." The adoption also contains administrative changes,
such as changing references to the Office of Air Quality to refer-
ences to the Office of Permitting, Remediation, and Registration.
In addition, the name of §106.332 is proposed to be changed
from "Coating" to "Chlorine Repackaging." This name change
corrects a mistake made during a previous adoption.

Sections 106.201 - 106.203 of Subchapter H, concerning Con-
crete Batch Plants, are amended to state that registrations for

concrete batch plants under those sections would no longer be
accepted by the commission upon issuance of a concrete batch
plant standard permit. The commission is currently developing
a standard permit for concrete batch plants, with issuance an-
ticipated in August 2000. Until the standard permit is issued,
registrations for these exemptions will continue to be accepted.
Since the new standard permit will be issued by the commission
during a commission agenda, the affected public will have no-
tice of the action prior to issuance. This adoption deletes the
cross-reference to old exemption from permitting numbers cur-
rently listed after the title of each exemption, which accounts for
the changes in §§106.124, 106.224, 106.261, 106.352, 106.435,
106.476, 106.491, 106.492, 106.532, and 106.533.

FINAL REGULATORY IMPACT ANALYSIS DETERMINATION

The commission has reviewed the adopted rulemaking in light
of the regulatory analysis requirements of Texas Government
Code, §2001.0225, and has determined that the rulemaking
does not meet the definition of a "major environmental rule"
as defined in that statute. "Major environmental rule" means a
rule the specific intent of which is to protect the environment
or reduce risks to human health from environmental exposure
and that may adversely affect in a material way the economy,
a sector of the economy, productivity, competition, jobs, the
environment, or the public health and safety of the state or
a sector of the state. The amendments to Chapter 106 are
administrative in nature, do not add regulatory requirements,
and are intended to clarify that certain facilities, while being
exempt from case-by case permitting, are not exempt from
environmental regulation. The amendments do not impose any
additional regulatory requirements beyond those that currently
exist. The amendments do not meet the definition of "major
environmental rule" because there is no adverse material effect
on the economy, a sector of the economy, productivity, compe-
tition, jobs, the environment, or the public health and safety of
the state or a sector of the state. In addition, §2001.0225(a)
only applies to a major environmental rule, the result of which
is to: 1) exceed a standard set by federal law, unless the rule
is specifically required by state law; 2) exceed an express re-
quirement of state law, unless the rule is specifically required by
federal law; 3) exceed a requirement of a delegation agreement
or contract between the state and an agency or representative
of the federal government to implement a state and federal
program; or 4) adopt a rule solely under the general powers of
the agency instead of under a specific state law.

This rulemaking does not meet any of these four applicability re-
quirements of §2001.0225(a). Specifically, these new sections
and amendments do not exceed a standard set by state or fed-
eral law, but are proposed to clarify the exemption from per-
mitting process under the Texas Health and Safety Code. The
amendments do not exceed a requirement of a delegation agree-
ment and were not developed solely under the general powers
of the agency, but were specifically developed to implement the
provisions of SB 766.

TAKINGS IMPACT ASSESSMENT

The commission has prepared a takings impact assessment for
these rules under Texas Government Code, §2007.043. The
following is a summary of that assessment. The commission
has determined that this action does not restrict or limit an
owner’s right to their property that would otherwise exist in
the absence of governmental action and therefore does not
constitute a takings. The amendments are administrative and
do not impose any new regulatory requirements. The bulk of
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the proposal merely changes the name of exemptions from
permitting to permits by rule. The changes to §§106.201 -
106.203 are intended to provide notice that upon issuance of the
standard permit for concrete batch plants, registrations under
those exemptions will no longer be accepted by the commission.
This change does not impact existing authorization under these
exemptions. The adopted rules are reasonably taken to fulfill
requirements of state law.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission has determined that this rulemaking relates to
an action or actions subject to the Texas Coastal Management
Program (CMP) in accordance with the Coastal Coordination Act
of 1991, as amended (Texas Natural Resources Code, §§33.201
et seq.), and the commission’s rules in 30 TAC Chapter 281,
Subchapter B, concerning Consistency with Texas Coastal Man-
agement Program. As required by 31 TAC §505.11(b)(2) and 30
TAC §281.45(a)(3), relating to actions and rules subject to the
CMP, commission rules governing air pollutant emissions must
be consistent with the applicable goals and policies of the CMP.
The commission has reviewed this action for consistency with
the CMP goals and policies in accordance with the regulations of
the Coastal Coordination Council. The adopted rules are admin-
istrative changes, and the commission has determined that the
rules are consistent with the applicable CMP goal expressed in
31 TAC §501.12(1) of protecting and preserving the quality and
values of coastal natural resource areas, and the policy in 31
TAC §501.14(q), which requires that the commission protect air
quality in coastal areas. This action does not authorize any new
emissions. This action is consistent with Title 40 Code of Fed-
eral Regulations (CFR) because it does not authorize an emis-
sion rate in excess of that specified by federal requirements.

HEARING AND COMMENTERS

The commission held a public hearing on this proposal in Austin
on May 4, 2000. The commission received comments from
the following organizations and companies: the United States
Environmental Protection Agency (EPA), the Texas Oil and
Gas Association (TxOGA), Baker Botts, L.L.P. on behalf of the
Texas Industry Project (TIP), and Brown McCarroll & Oaks
Hartline, L.L.P. (BMOH). The commenters generally supported
the amendments.

ANALYSIS OF TESTIMONY

The EPA requested that the commission complete a checklist en-
titled "Checklist For Comparison of NSR Regulations to Require-
ments of 40 CFR Part 51, Subpart I, Review of New Sources and
Modifications," to aid the EPA in determining whether the pro-
posed revisions meet the requirements of that subpart.

The referenced checklist appears to be a useful tool for the EPA
to verify that proposed SIP revisions meet the requirements of
40 CFR Part 51, Subpart I. However, the commission is not sub-
mitting the revisions to Chapter 106 as a SIP revision at this time,
and it is thus premature to determine how 40 CFR Part 51, Sub-
part I might apply to Chapter 106. If and when Chapter 106 is
submitted as a SIP revision, the commission will address the
EPA’s questions regarding the applicability of 40 CFR Part 51,
Subpart I. Even though the commission has not responded to
this request for information as part of this analysis of testimony,
the commission will work with the EPA to address any specific
concerns regarding Chapter 106.

EPA commented that since no previous versions of Chapter 106
have been submitted as SIP revisions, the State of Texas needs
to submit the entire Chapter 106, and not just the provisions that
are proposed to be revised in this action.

The commission is not submitting the adopted revisions to Chap-
ter 106 as a SIP revision. Because of the ongoing concern with
minor new source review authorizations being incorporated into
operating permits as applicable requirements and the lack of fi-
nality of 40 CFR Part 70, the commission is not prepared to sub-
mit Chapter 106, in its entirety, as a SIP revision at this time.

EPA commented that §106.6, Registration of Emissions, al-
lows an owner or operator to certify and register enforceable
maximum emission rates which are less than the thresholds
in §106.4. EPA asked how the source specific certification
and registration meets the public notice provisions of 40 CFR
51.161.

The commission is not submitting the revisions to Chapter 106
as a SIP revision at this time, and it is thus premature to de-
termine how 40 CFR Part 51, Subpart I might apply to Chapter
106. If and when Chapter 106 is submitted as a SIP revision,
the commission will address the EPA’s questions regarding the
applicability of 40 CFR Part 51, Subpart I. The commission will
continue to work with the EPA to address any specific concerns
regarding §106.6.

EPA commented that Chapter 106 needs to include provisions
which ensure that a source which operates under a permit by
rule verifies on a continuing basis that it qualifies for, and com-
plies with, the terms and conditions in the permit by rule. They
suggest that Chapter 106 include the following: records demon-
strating, on a continual basis, that the source meets §106.4, and
records demonstrating continual compliance with any limits on
emissions, production, operation, or other provisions in the per-
mit by rule. Chapter 106 should also specify where the records
are to be kept, that records will be made available to the TNRCC
and other agencies authorized to enforce, and specify the length
of time (no less than two years) that the source must keep the
records. Finally, if these provisions are required by other TNRCC
regulations, EPA requested that those other regulations be iden-
tified and that the commission show how the regulations are ap-
plicable to sources subject to permits by rule.

The current revisions to Chapter 106 being adopted are primarily
administrative in nature. Because the proposed rule did not in-
clude substantive requirements such as a general recordkeeping
provision, the commission does not believe that it is appropriate
to add one in this adoption, but will do so in a subsequent rule-
making. The commission agrees with the EPA that some type of
general recordkeeping provision in Subchapter A of Chapter 106
would help to clarify recordkeeping requirements, even though
facilities which use permits by rule must currently demonstrate
that they meet the requirements of the permits by rule in order to
claim them. In addition, specific permits by rule, e.g., §106.436,
Auto Body Shops, currently contain recordkeeping requirements.
Nonetheless, Chapter 106, Subchapter A is expected to be re-
opened shortly after the adoption of this package. A broad re-
quirement requiring demonstration of compliance will be added
at that time.

ExxonMobil, TxOGA, and TIP support the renaming of exemp-
tions from permitting to permits by rule. This change will accu-
rately convey the intent and mandate of the state regulations to
the public.

The commission agrees and has adopted the rule as proposed.

ADOPTED RULES September 1, 2000 25 TexReg 8655



TIP commented that the commission did not discuss in the pre-
amble why the phrases "changes within" facilities or "certain"
types of facilities were added to §106.1 and §106.2. They com-
mented that if the new phrases were construed to mean that the
chapter identifies only "changes," this implies that a permit by
rule could not apply to an insignificant "new" facility, which is in-
consistent with existing practice. They recommended deleting
the terms "changes within" and "certain."

The commission added the referenced phrases in order to com-
bine the provisions of TCAA, §382.05196 and §382.057. In do-
ing so, the commission intended to make it clear that Permits by
Rule could be used for both changes to a facility and for new fa-
cilities. The commission is not altering current practice. The rule
and preamble have been revised to clarify this issue.

TIP commented that some permits preclude the use of a specific
permit by rule. They are concerned that §106.4(a)(7) could be
interpreted as precluding the use of any permit by rule rather
than just the one permit by rule that is expressly prohibited from
use by a particular permit.

While reviewing the rule and developing the response to this
comment, the commission realized that the article "a" was in-
advertantly omitted from the version of the rule published in the
Texas Register. Section 106.4(a)(7) should include the article "a"
before the term "permit by rule" and the adopted rule has been
revised accordingly. This should clarify that a prohibition on the
use of a permit by rule may refer to specific permits by rule.

BMOH opposed the addition of §§106.201(11), 106.202(14), and
106.203(12), which would eliminate the availability of a permit by
rule for concrete batch plants after the commission issues a stan-
dard permit for these types of facilities. BMOH is concerned be-
cause standard permits are an optional method of permitting and
are not a requirement. Further, standard permits can be revised
without using the procedures for rulemaking in the APA. Permit-
tees would be subject to changing control requirements, some-
thing that is not required under permits by rule or new source re-
view permits. BMOH suggested that the commission retain the
standard exemption unless it is determined that the exemption is
no longer protective.

In 1996, the commission directed the study and evaluation of
concrete batch plants which register to operate under §§106.201
- 106.203. The study was to determine whether the conditions
of these exemptions would ensure compliance with all applicable
state and federal air quality standards and therefore, protection
of the general health and welfare. Specifically, concrete batch
plants were reviewed against §111.155, the National Ambient Air
Quality Standards for particulate matter, and the health effects
guidelines of the commission. A detailed review began in 1996
and initial recommendations were prepared and presented to the
commission. These recommendations were never implemented
due to the need to conduct further study regarding compliance
with §111.155.

Senate Bill 1298 amended TCAA, §382.058 to prohibit the exec-
utive director from requiring applicants to submit air dispersion
modeling for a concrete batch plant exemption registration un-
der TCAA, §382.057 if modeling was relied upon in the adop-
tion of an exemption from permitting. To implement the intent of
SB 1298 and to complete the protectiveness review, extensive
modeling was conducted to determine the off-property impacts
of particulate matter from concrete batch plants. The commis-
sion did not continue its efforts to verify that the existing permits
by rule would ensure compliance with §111.155. Instead, the

commission is developing a standard permit under the issuance
procedures created in SB 766 to replace the existing permits by
rule which are lengthy, complex, widely used, and contentious.
This will complete the protectiveness review and implement SB
1298. Therefore, since the commission is creating a standard
permit for concrete batch plants that combines requirements for
new or relocated concrete batch plants currently in Chapter 106,
the commission does not believe that it is appropriate to retain
the existing permits by rule for concrete batch plants.

The commission addressed the concerns regarding revisions to
standard permits in the rulemaking implementing SB 766 which
was adopted in December 1999 (January 7, 2000 (25 TexReg
150)). As discussed in that rulemaking, the standard permit
amendment procedures contain criteria for when standard per-
mits should be revised, mechanisms for notifying the public and
permittees of proposed amendments, and limitations on when a
permittee would have to comply with an amended standard per-
mit. The commission believes these procedures will ensure that
permittees are not continuously subject to changing control re-
quirements.

SUBCHAPTER A. GENERAL REQUIRE-
MENTS
30 TAC §§106.1, 106.2, 106.4, 106.6, 106.13

STATUTORY AUTHORITY

The amendments are adopted under TCAA, §382.011, which
authorizes the commission to administer the requirements of
the TCAA; §382.012, which provides the commission with the
authority to develop a comprehensive plan for the state’s air;
§382.017, which authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA; §382.057,
which authorizes the commission to exempt from permitting,
changes within any facility which will not make a significant
contribution of air contaminants to the atmosphere; §382.051,
which authorizes the commission to issue permits for construc-
tion of facilities which emit air contaminants; and §382.05196,
which authorizes the commission to adopt permits by rule for
types of facilities which will not make a significant contribution
of air contaminants to the atmosphere.

§106.1. Purpose.
This chapter identifies certain types of facilities or changes within fa-
cilities which the commission has determined will not make a signifi-
cant contribution of air contaminants to the atmosphere pursuant to the
Texas Health and Safety Code, the TCAA, §382.057 and §382.05196.

§106.2. Applicability.
This chapter applies to certain types of facilities or changes within fa-
cilities listed in this chapter where construction is commenced on or
after the effective date of the relevant permit by rule.

§106.4. Requirements for Permitting by Rule.
(a) To qualify for a permit by rule, the following general re-

quirements must be met.

(1) Total actual emissions authorized under permit by rule
from the facility shall not exceed 250 tons per year (tpy) of carbon
monoxide (CO) or nitrogen oxides (NO

x
); or 25 tpy of volatile organic

compounds (VOC) or sulfur dioxide (SO
2
) or inhalable particulate mat-

ter (PM
10
); or 25 tpy of any other air contaminant except carbon dioxide,

water, nitrogen, methane, ethane, hydrogen, and oxygen.

(2) Any facility or group of facilities, which constitutes a
new major stationary source, as defined in §116.12 of this title (relat-
ing to Nonattainment Review Definitions), or any modification which
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constitutes a major modification, as defined in §116.12 of this title, un-
der the new source review requirements of the Federal Clean Air Act
(FCAA), Part D (Nonattainment) as amended by the FCAA Amend-
ments of 1990, and regulations promulgated thereunder, must meet the
permitting requirements of Chapter 116, Subchapter B of this title (re-
lating to New Source Review Permits) and cannot qualify for a permit
by rule under this chapter. Persons claiming a permit by rule under this
chapter should see the requirements of §116.150 of this title (relating
to New Major Source or Major Modification in Ozone Nonattainment
Areas) to ensure that any applicable netting requirements have been
satisfied.

(3) Any facility or group of facilities, which constitutes a
new major stationary source, as defined in 40 Code of Federal Regu-
lations (CFR) §52.21, or any change which constitutes a major mod-
ification, as defined in 40 CFR §52.21, under the new source review
requirements of the FCAA, Part C (Prevention of Significant Deteri-
oration) as amended by the FCAA Amendments of 1990, and regula-
tions promulgated thereunder, must meet the permitting requirements
of Chapter 116, Subchapter B of this title and cannot qualify for a per-
mit by rule under this chapter.

(4) Unless at least one facility at an account has been sub-
ject to public notification and comment as required in Chapter 116,
Subchapter B or Subchapter D of this title (relating to New Source Re-
view Permits or Permit Renewals), total actual emissions from all fa-
cilities permitted by rule at an account shall not exceed 250 tpy of CO
or NO

x
; or 25 tpy of VOC or SO

2
or PM

10
; or 25 tpy of any other air

contaminant except carbon dioxide, water, nitrogen, methane, ethane,
hydrogen, and oxygen.

(5) Construction or modification of a facility commenced
on or after the effective date of a revision of this section or the effective
date of a revision to a specific permit by rule in this chapter must meet
the revised requirements to qualify for a permit by rule.

(6) A facility shall comply with all applicable provisions
of the FCAA, §111 (Federal New Source Performance Standards) and
§112 (Hazardous Air Pollutants), and the new source review require-
ments of the FCAA, Part C and Part D and regulations promulgated
thereunder.

(7) There are no permits under the same commission ac-
count number that contain a condition or conditions precluding the use
of a permit by rule under this chapter.

(b) No person shall circumvent by artificial limitations the re-
quirements of §116.110 of this title (relating to Applicability).

(c) The emissions from the facility shall comply with all rules
and regulations of the commission and with the intent of the TCAA,
including protection of health and property of the public, and all emis-
sions control equipment shall be maintained in good condition and op-
erated properly during operation of the facility.

(d) Facilities permitted by rule under this chapter are not ex-
empted from any permits or registrations required by local air pollution
control agencies. Any such requirements must be in accordance with
TCAA, §382.113 and any other applicable law.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005733

Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: April 7, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
SUBCHAPTER C. DOMESTIC AND COMFORT
HEATING AND COOLING
30 TAC §§106.101 - 106.103

STATUTORY AUTHORITY

The amendments are adopted under TCAA, §382.011, which
authorizes the commission to administer the requirements of
the TCAA; §382.012, which provides the commission with the
authority to develop a comprehensive plan for the state’s air;
§382.017, which authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA; §382.057,
which authorizes the commission to exempt from permitting,
changes within any facility which will not make a significant
contribution of air contaminants to the atmosphere; §382.051,
which authorizes the commission to issue permits for construc-
tion of facilities which emit air contaminants; and §382.05196,
which authorizes the commission to adopt permits by rule for
types of facilities which will not make a significant contribution
of air contaminants to the atmosphere.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005734
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: April 7, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
SUBCHAPTER D. ANALYSIS AND TESTING
30 TAC §§106.121 - 106.124

STATUTORY AUTHORITY

The amendments are adopted under TCAA, §382.011, which
authorizes the commission to administer the requirements of
the TCAA; §382.012, which provides the commission with the
authority to develop a comprehensive plan for the state’s air;
§382.017, which authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA; §382.057,
which authorizes the commission to exempt from permitting,
changes within any facility which will not make a significant
contribution of air contaminants to the atmosphere; §382.051,
which authorizes the commission to issue permits for construc-
tion of facilities which emit air contaminants; and §382.05196,
which authorizes the commission to adopt permits by rule for
types of facilities which will not make a significant contribution
of air contaminants to the atmosphere.
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§106.124. Pilot Plants.

Any new or modified pilot plant is permitted by rule, provided the fol-
lowing conditions of this section are met.

(1) For purposes of this section, a pilot plant is defined as
a facility that is constructed and operated only for one of the following
purposes:

(A) testing the manufacturing or marketing potential of
a proposed product; or

(B) defining the design of a larger plant; or

(C) studying the behavior of an existing plant through
modeling in the pilot plant.

(2) The sum of product, co-product, and by-product pro-
duction design capacity from the pilot plant shall not exceedfive mil-
lion pounds per year.

(3) Operation of the pilot plant for purposes of testing mar-
ket potential of a product, co-product, or by-product may not occur
beyond the end of the fifth calendar year from the year of initial pro-
duction (year 1) of the specific product, co-product, or by-product, un-
less a permit is obtained under §116.110 of this title (relating to Appli-
cability). Thisfive-year limit on pilot plant activity applies to equip-
ment devoted to development of one specific product or process; there-
fore, that equipment can be subsequently used for development of other
process(es) or product(s), setting a new time limit for its use.

(4) The pilot plant shall be located at least 500 feet from
any recreational area or residence or other structure not occupied or
used solely by the owner of the facility or the owner of the property
upon which the facility is located.

(5) New or increased emissions shall not exceed 6.0 pounds
per hour (lb/hr) and ten tons per year in total (including fugitives) and
shall not exceed 1.0 lb/hr at any single stack (excluding fugitives). In
addition, total new or increased emissions of each specific chemical
shall not exceed the most stringent applicable requirement of the fol-
lowing:

(A) the chemical-specific emission limits determined
by §106.262(3) of this title (relating to Facilities (Emission and
Distance Limitations));

(B) the chemical-specific emission limits determined
by §106.261(4) of this title (relating to Facilities (Emission Limita-
tions)); or

(C) 6.0 lb/hr for any simple asphyxiant as defined by
the American Conference of Governmental Industrial Hygienists.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005735
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: April 7, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦

SUBCHAPTER E. AGGREGATE AND
PAVEMENT
30 TAC §§106.141 - 106.150

STATUTORY AUTHORITY

The amendments are adopted under TCAA, §382.011, which
authorizes the commission to administer the requirements of
the TCAA; §382.012, which provides the commission with the
authority to develop a comprehensive plan for the state’s air;
§382.017, which authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA; §382.057,
which authorizes the commission to exempt from permitting,
changes within any facility which will not make a significant
contribution of air contaminants to the atmosphere; §382.051,
which authorizes the commission to issue permits for construc-
tion of facilities which emit air contaminants; and §382.05196,
which authorizes the commission to adopt permits by rule for
types of facilities which will not make a significant contribution
of air contaminants to the atmosphere.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005736
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: April 7, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
SUBCHAPTER F. ANIMAL CONFINEMENT
30 TAC §§106.161 - 106.163

STATUTORY AUTHORITY

The amendments are adopted under TCAA, §382.011, which
authorizes the commission to administer the requirements of
the TCAA; §382.012, which provides the commission with the
authority to develop a comprehensive plan for the state’s air;
§382.017, which authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA; §382.057,
which authorizes the commission to exempt from permitting,
changes within any facility which will not make a significant
contribution of air contaminants to the atmosphere; §382.051,
which authorizes the commission to issue permits for construc-
tion of facilities which emit air contaminants; and §382.05196,
which authorizes the commission to adopt permits by rule for
types of facilities which will not make a significant contribution
of air contaminants to the atmosphere.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005737
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Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: April 7, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
SUBCHAPTER G. COMBUSTION
30 TAC §§106.181 - 106.183

STATUTORY AUTHORITY

The amendments are adopted under TCAA, §382.011, which
authorizes the commission to administer the requirements of
the TCAA; §382.012, which provides the commission with the
authority to develop a comprehensive plan for the state’s air;
§382.017, which authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA; §382.057,
which authorizes the commission to exempt from permitting,
changes within any facility which will not make a significant
contribution of air contaminants to the atmosphere; §382.051,
which authorizes the commission to issue permits for construc-
tion of facilities which emit air contaminants; and §382.05196,
which authorizes the commission to adopt permits by rule for
types of facilities which will not make a significant contribution
of air contaminants to the atmosphere.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005738
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: April 7, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
SUBCHAPTER H. CONCRETE BATCH
PLANTS
30 TAC §§106.201 - 106.203

STATUTORY AUTHORITY

The amendments are adopted under TCAA, §382.011, which
authorizes the commission to administer the requirements of
the TCAA; §382.012, which provides the commission with the
authority to develop a comprehensive plan for the state’s air;
§382.017, which authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA; §382.057,
which authorizes the commission to exempt from permitting,
changes within any facility which will not make a significant
contribution of air contaminants to the atmosphere; §382.051,
which authorizes the commission to issue permits for construc-
tion of facilities which emit air contaminants; and §382.05196,
which authorizes the commission to adopt permits by rule for
types of facilities which will not make a significant contribution
of air contaminants to the atmosphere.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005739
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: April 7, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
SUBCHAPTER I. MANUFACTURING
30 TAC §§106.221, 106.223 - 106.229, 106.231

STATUTORY AUTHORITY

The amendments are adopted under TCAA, §382.011, which
authorizes the commission to administer the requirements of
the TCAA; §382.012, which provides the commission with the
authority to develop a comprehensive plan for the state’s air;
§382.017, which authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA; §382.057,
which authorizes the commission to exempt from permitting,
changes within any facility which will not make a significant
contribution of air contaminants to the atmosphere; §382.051,
which authorizes the commission to issue permits for construc-
tion of facilities which emit air contaminants; and §382.05196,
which authorizes the commission to adopt permits by rule for
types of facilities which will not make a significant contribution
of air contaminants to the atmosphere.

§106.224. Aerospace Equipment and Parts Manufacturing.

Any new aerospace equipment and parts manufacturing plant, or phys-
ical and operational change to an existing aerospace equipment and
parts manufacturing plant are permitted by rule, provided that the fol-
lowing conditions of this section are satisfied.

(1) For purposes of this section, aerospace equipment and
parts manufacturing plant means the entire operation on the property
which engages in the fabrication or assembly of parts, tools, or com-
pleted components of any aircraft, helicopter, dirigible, balloon, mis-
sile, drone, rocket, or space vehicle. This permit by rule will not in-
clude composite aerospace equipment and parts manufacturing plants.
Composite plants are defined to be plants whose products are less than
50% metal, by weight, based on annual production figures. This def-
inition excludes those operations specifically authorized by other per-
mits by rule. For example, a boiler would not be considered a part
of the aerospace manufacturing plant, but could be authorized under
§106.181 of this title (relating to Small Boilers, Heaters, and Other
Combustion Devices), if all pertinent requirements were met.

(2) Emission points associated with the aerospace equip-
ment and parts manufacturing plant or changes to that plant shall be
located at least 100 feet from any off-plant receptor. Off-plant receptor
means any recreational area or residence or other structure not occupied
or used solely by the owner or operator of the aerospace equipment and
parts manufacturing plant or the owner of the property upon which the
aerospace plant is located. Controlled access recreational areas owned
by the property owner or the owner or operator of the aerospace plant
are not off-plant receptors.
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(3) The total annual emissions, in tons per year, of the fol-
lowing air contaminants authorized under this section, on a cumulative
basis, from the entire aerospace manufacturing plant shall not exceed
the values specified:

(A) inhalable particulate matter--five tons per year
(tpy);

(B) volatile organic compounds (VOC)--15 tpy;

(C) acid gases or vapors--five tpy;

(D) non-VOC carbon compound emissions--ten tpy;

(E) total of air contaminants in subparagraphs (A) - (D)
of this paragraph--25 tpy.

(4) Hourly emissions of total new or increased emissions,
including fugitives, of particulate matter or chemicals listed or refer-
enced in Table 262 of §106.262 of this title (relating to Facilities (Emis-
sion Distance Limitations)), shall not exceed the hourly emission rate,
E, as determined using the equation, E = L/K lb/hr and Table 224A,
where:
Figure: 30 TAC §106.224(4) (No change.)

(5) Before construction or change in operation begins, reg-
istration shall be submitted to the commission’s Office of Permitting,
Remediation, and Registration in Austin using a completed Form PI-7.
The emission data provided in the PI-7 shall include all process emis-
sion sources at the plant, both existing and proposed, and shall be the
maximum allowed emissions for permitted units, the actual emissions
for existing grandfathered units or units permitted by rule, and the pro-
jected maximum allowable emissions for proposed units. Emissions
shall be speciated by chemical compound and the stack parameters, as
appropriate, for each emission source shall be provided. Registration
shall include a description of the project, calculations, and data identi-
fying specific chemical names, "L" values, "D" values, and a descrip-
tion of pollution control equipment, if any.

(6) An emissions inventory shall be compiled and/or up-
dated on an annual basis for all process emission sources on the prop-
erty, maintained on a two-year rolling retention cycle, and made avail-
able upon request by the executive director. The inventory records
should include the basis for all emissions estimates, sample calcula-
tions, and material usage records. Material and solvent usage records
shall be maintained in sufficient detail to document compliance with
this section.

(7) There shall be no visible emissions from each existing
and proposed stack, hood, vent, or opening to the atmosphere.

(8) Any facility in which any chemical listed in subpara-
graph (D) of this paragraph will be handled or stored as a liquid or
a compressed gas in a compound mixture of a concentration greater
than 10% by weight or an aqueous solution of any chemical listed in
subparagraph (D) of this paragraph greater than 50% by weight shall
comply with subparagraphs (A) - (C) of this paragraph.

(A) The facility shall be located at least 300 feet from
the nearest property line and 600 feet from any off-plant receptor.

(B) The cumulative amount of any one of the chemicals
listed in subparagraph (D) of this paragraph, resulting from one or more
authorizations under this section, shall not exceed 500 pounds on the
plant property.

(C) Any chemical listed in subparagraph (D) of this
paragraph shall be handled only in containers operated in compliance
with United States Department of Transportation regulations (49 Code
of Federal Regulations, Parts 171-178).

(D) Listed chemicals are: acrolein, ammonia, bromine,
carbon disulfide, chlorine, ethyl mercaptan, hydrogen chloride, hydro-
gen bromide, hydrogen cyanide, hydrogen fluoride, hydrogen sulfide,
phosphine, sulfur dioxide, methyl bromide, methyl isocyanate, methyl
mercaptan, nickel carbonyl, phosgene.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005740
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: April 7, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
SUBCHAPTER J. FOOD PREPARATION AND
PROCESSING
30 TAC §§106.241 - 106.245

STATUTORY AUTHORITY

The amendments are adopted under TCAA, §382.011, which
authorizes the commission to administer the requirements of
the TCAA; §382.012, which provides the commission with the
authority to develop a comprehensive plan for the state’s air;
§382.017, which authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA; §382.057,
which authorizes the commission to exempt from permitting,
changes within any facility which will not make a significant
contribution of air contaminants to the atmosphere; §382.051,
which authorizes the commission to issue permits for construc-
tion of facilities which emit air contaminants; and §382.05196,
which authorizes the commission to adopt permits by rule for
types of facilities which will not make a significant contribution
of air contaminants to the atmosphere.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005741
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: April 7, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
SUBCHAPTER K. GENERAL
30 TAC §§106.261 - 106.266

STATUTORY AUTHORITY

The amendments are adopted under TCAA, §382.011, which
authorizes the commission to administer the requirements of
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the TCAA; §382.012, which provides the commission with the
authority to develop a comprehensive plan for the state’s air;
§382.017, which authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA; §382.057,
which authorizes the commission to exempt from permitting,
changes within any facility which will not make a significant
contribution of air contaminants to the atmosphere; §382.051,
which authorizes the commission to issue permits for construc-
tion of facilities which emit air contaminants; and §382.05196,
which authorizes the commission to adopt permits by rule for
types of facilities which will not make a significant contribution
of air contaminants to the atmosphere.

§106.261. Facilities (Emission Limitations).

Facilities, or physical or operational changes to a facility, are permitted
by rule provided that all of the following conditions of this section are
satisfied.

(1) This section shall not be used to authorize construction
of or any change to a facility authorized in another section of this chap-
ter (see §106.262(1) of this title (relating to Facilities (Emission and
Distance Limitations)).

(2) The facilities or changes shall be located at least 100
feet from any recreational area or residence or other structure not oc-
cupied or used solely by the owner or operator of the facilities or the
owner of the property upon which the facilities are located.

(3) Total new or increased emissions, including fugitives,
shall not exceed 6.0 pounds per hour (lb/hr) and ten tons per year of the
following materials: acetylene, argon, butane, crude oil, refinery petro-
leum fractions (except for pyrolysis naphthas and pyrolysis gasoline)
containing less than ten volume percent benzene, carbon monoxide,
cyclohexane, cyclohexene, cyclopentane, ethyl acetate, ethanol, ethyl
ether, ethylene, fluorocarbons Numbers 11, 12, 13, 14, 21, 22, 23, 113,
114, 115, and 116, helium, isohexane, isopropyl alcohol, methyl acety-
lene, methyl chloroform, methyl cyclohexane, neon, nonane, oxides of
nitrogen, propane, propyl alcohol, propylene, propyl ether, sulfur diox-
ide, alumina, calcium carbonate, calcium silicate, cellulose fiber, ce-
ment dust, emery dust, glycerin mist, gypsum, iron oxide dust, kaolin,
limestone, magnesite, marble, pentaerythritol, plaster of paris, silicon,
silicon carbide, starch, sucrose, zinc stearate, or zinc oxide.

(4) Total new or increased emissions, including fugitives,
shall not exceed 1.0 lb/hr of any chemical having a limit value (L)
greater than 200 milligrams per cubic meter (mg/m3) as listed and ref-
erenced in Table 262 of §106.262 of this title or of any other chemical
not listed or referenced in Table 262. Emissions of a chemical with a
limit value of less than 200 mg/m3 are not allowed under this section.

(5) For physical changes or modifications to existing fa-
cilities, there shall be no changes to or additions of any air pollution
abatement equipment.

(6) Visible emissions, except uncombined water, to the at-
mosphere from any point or fugitive source shall not exceed 5.0% opac-
ity in any five-minute period.

(7) For emission increases offive tons per year or greater,
notification must be provided using Form PI-7-261 within ten days fol-
lowing the installation or modification of the facilities. The notification
shall include a description of the project, calculations, data identifying
specific chemical names, limit values, and a description of pollution
control equipment, if any.

(8) For emission increases of less thanfive tons per year,
notification must be provided using either:

(A) Form PI-7-261 within ten days following the instal-
lation or modification of the facilities. The notification shall include a
description of the project, calculations, data identifying specific chem-
ical names, limit values, and a description of pollution control equip-
ment, if any; or

(B) Form PI-7-261(a) by March 31 of the following
year summarizing all uses of this permit by rule in the previous
calendar year. This annual notification shall include a description of
the project, calculations, data identifying specific chemical names,
limit values, and a description of pollution control equipment, if any.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005742
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: April 7, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
SUBCHAPTER L. FEED, FIBER, AND
FERTILIZER
DIVISION 1. FEED
30 TAC §§106.281 - 106.283

STATUTORY AUTHORITY

The amendments are adopted under TCAA, §382.011, which
authorizes the commission to administer the requirements of
the TCAA; §382.012, which provides the commission with the
authority to develop a comprehensive plan for the state’s air;
§382.017, which authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA; §382.057,
which authorizes the commission to exempt from permitting,
changes within any facility which will not make a significant
contribution of air contaminants to the atmosphere; §382.051,
which authorizes the commission to issue permits for construc-
tion of facilities which emit air contaminants; and §382.05196,
which authorizes the commission to adopt permits by rule for
types of facilities which will not make a significant contribution
of air contaminants to the atmosphere.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005743
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: April 7, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
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DIVISION 2. FIBER
30 TAC §106.291

STATUTORY AUTHORITY

The amendment is adopted under TCAA, §382.011, which
authorizes the commission to administer the requirements of
the TCAA; §382.012, which provides the commission with the
authority to develop a comprehensive plan for the state’s air;
§382.017, which authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA; §382.057,
which authorizes the commission to exempt from permitting,
changes within any facility which will not make a significant
contribution of air contaminants to the atmosphere; §382.051,
which authorizes the commission to issue permits for construc-
tion of facilities which emit air contaminants; and §382.05196,
which authorizes the commission to adopt permits by rule for
types of facilities which will not make a significant contribution
of air contaminants to the atmosphere.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005744
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: April 7, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
DIVISION 3. FERTILIZER
30 TAC §106.301, §106.302

STATUTORY AUTHORITY

The amendments are adopted under TCAA, §382.011, which
authorizes the commission to administer the requirements of
the TCAA; §382.012, which provides the commission with the
authority to develop a comprehensive plan for the state’s air;
§382.017, which authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA; §382.057,
which authorizes the commission to exempt from permitting,
changes within any facility which will not make a significant
contribution of air contaminants to the atmosphere; §382.051,
which authorizes the commission to issue permits for construc-
tion of facilities which emit air contaminants; and §382.05196,
which authorizes the commission to adopt permits by rule for
types of facilities which will not make a significant contribution
of air contaminants to the atmosphere.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005745

Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: April 7, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
SUBCHAPTER M. METALLURGY
30 TAC §§106.311 - 106.322

STATUTORY AUTHORITY

The amendments are adopted under TCAA, §382.011, which
authorizes the commission to administer the requirements of
the TCAA; §382.012, which provides the commission with the
authority to develop a comprehensive plan for the state’s air;
§382.017, which authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA; §382.057,
which authorizes the commission to exempt from permitting,
changes within any facility which will not make a significant
contribution of air contaminants to the atmosphere; §382.051,
which authorizes the commission to issue permits for construc-
tion of facilities which emit air contaminants; and §382.05196,
which authorizes the commission to adopt permits by rule for
types of facilities which will not make a significant contribution
of air contaminants to the atmosphere.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005746
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: April 7, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
SUBCHAPTER N. MIXERS, BLENDERS, AND
PACKAGING
30 TAC §§106.331 - 106.333

STATUTORY AUTHORITY

The amendments are adopted under TCAA, §382.011, which
authorizes the commission to administer the requirements of
the TCAA; §382.012, which provides the commission with the
authority to develop a comprehensive plan for the state’s air;
§382.017, which authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA; §382.057,
which authorizes the commission to exempt from permitting,
changes within any facility which will not make a significant
contribution of air contaminants to the atmosphere; §382.051,
which authorizes the commission to issue permits for construc-
tion of facilities which emit air contaminants; and §382.05196,
which authorizes the commission to adopt permits by rule for
types of facilities which will not make a significant contribution
of air contaminants to the atmosphere.
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This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005747
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: April 7, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
SUBCHAPTER O. OIL AND GAS
30 TAC §§106.351 - 106.355

STATUTORY AUTHORITY

The amendments are adopted under TCAA, §382.011, which
authorizes the commission to administer the requirements of
the TCAA; §382.012, which provides the commission with the
authority to develop a comprehensive plan for the state’s air;
§382.017, which authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA; §382.057,
which authorizes the commission to exempt from permitting,
changes within any facility which will not make a significant
contribution of air contaminants to the atmosphere; §382.051,
which authorizes the commission to issue permits for construc-
tion of facilities which emit air contaminants; and §382.05196,
which authorizes the commission to adopt permits by rule for
types of facilities which will not make a significant contribution
of air contaminants to the atmosphere.

§106.352. Oil and Gas Production Facilities.

Any oil or gas production facility, carbon dioxide separation facility, or
oil or gas pipeline facility consisting of one or more tanks, separators,
dehydration units, free water knockouts, gunbarrels, heater treaters,
natural gas liquids recovery units, or gas sweetening and other gas con-
ditioning facilities, including sulfur recovery units at facilities condi-
tioning produced gas containing less than two long tons per day of sul-
fur compounds as sulfur are permitted by rule, provided that the fol-
lowing conditions of this section are met. This section applies only to
those facilities named which handle gases and liquids associated with
the production, conditioning, processing, and pipeline transfer of fluids
found in geologic formations beneath the earth’s surface.

(1) Compressors and flares shall meet the requirements of
§106.512 and §106.492 of this title (relating to Stationary Engines and
Turbines, and Flares).

(2) Total emissions, including process fugitives, combus-
tion unit stacks, separator, or other process vents, tank vents, and load-
ing emissions from all such facilities constructed at a site under this
section shall not exceed 25 tons per year (tpy) each of sulfur diox-
ide (SO

2
), all other sulfur compounds combined, or all volatile organic

compounds (VOC) combined; and 250 tpy each of nitrogen oxide and
carbon monoxide. Emissions of VOC and sulfur compounds other than
SO

2
must include gas lost by equilibrium flash as well as gas lost by

conventional evaporation.

(3) Any facility handling sour gas shall be located at least
1/4 mile from any recreational area or residence or other structure not
occupied or used solely by the owner or operator of the facility or the
owner of the property upon which the facility is located.

(4) Total emissions of sulfur compounds, excluding sulfur
oxides, from all vents shall not exceed 4.0 pounds per hour (lb/hr) and
the height of each vent emitting sulfur compounds shall meet the fol-
lowing requirements, except in no case shall the height be less than 20
feet:
Figure: 30 TAC §106.352(4) (No change.)

(5) Before operation begins, facilities handling sour gas
shall be registered with the commission’s Office of Permitting, Reme-
diation, and Registration in Austin using Form PI-7 along with support-
ing documentation that all requirements of this section will be met. For
facilities constructed under §106.353 of this title (relating to Temporary
Oil and Gas Facilities), the registration is required before operation un-
der this section can begin. If the facilities cannot meet this section, a
permit under Chapter 116 of this title (relating to Control of Air Pollu-
tion by Permits for New Construction or Modification) is required prior
to continuing operation of the facilities.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005748
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: April 7, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
SUBCHAPTER P. PLANT OPERATIONS
30 TAC §§106.371 - 106.376

STATUTORY AUTHORITY

The amendments are adopted under TCAA, §382.011, which
authorizes the commission to administer the requirements of
the TCAA; §382.012, which provides the commission with the
authority to develop a comprehensive plan for the state’s air;
§382.017, which authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA; §382.057,
which authorizes the commission to exempt from permitting,
changes within any facility which will not make a significant
contribution of air contaminants to the atmosphere; §382.051,
which authorizes the commission to issue permits for construc-
tion of facilities which emit air contaminants; and §382.05196,
which authorizes the commission to adopt permits by rule for
types of facilities which will not make a significant contribution
of air contaminants to the atmosphere.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005749
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: April 7, 2000
For further information, please call: (512) 239-1966
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♦ ♦ ♦
SUBCHAPTER Q. PLASTICS AND RUBBER
30 TAC §§106.391 - 106.396

STATUTORY AUTHORITY

The amendments are adopted under TCAA, §382.011, which
authorizes the commission to administer the requirements of
the TCAA; §382.012, which provides the commission with the
authority to develop a comprehensive plan for the state’s air;
§382.017, which authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA; §382.057,
which authorizes the commission to exempt from permitting,
changes within any facility which will not make a significant
contribution of air contaminants to the atmosphere; §382.051,
which authorizes the commission to issue permits for construc-
tion of facilities which emit air contaminants; and §382.05196,
which authorizes the commission to adopt permits by rule for
types of facilities which will not make a significant contribution
of air contaminants to the atmosphere.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005750
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: April 7, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
SUBCHAPTER R. SERVICE INDUSTRIES
30 TAC §§106.411 - 106.419

STATUTORY AUTHORITY

The amendments are adopted under TCAA, §382.011, which
authorizes the commission to administer the requirements of
the TCAA; §382.012, which provides the commission with the
authority to develop a comprehensive plan for the state’s air;
§382.017, which authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA; §382.057,
which authorizes the commission to exempt from permitting,
changes within any facility which will not make a significant
contribution of air contaminants to the atmosphere; §382.051,
which authorizes the commission to issue permits for construc-
tion of facilities which emit air contaminants; and §382.05196,
which authorizes the commission to adopt permits by rule for
types of facilities which will not make a significant contribution
of air contaminants to the atmosphere.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005751

Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: April 7, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
SUBCHAPTER S. SURFACE COATING
30 TAC §§106.431 - 106.436

STATUTORY AUTHORITY

The amendments are adopted under TCAA, §382.011, which
authorizes the commission to administer the requirements of
the TCAA; §382.012, which provides the commission with the
authority to develop a comprehensive plan for the state’s air;
§382.017, which authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA; §382.057,
which authorizes the commission to exempt from permitting,
changes within any facility which will not make a significant
contribution of air contaminants to the atmosphere; §382.051,
which authorizes the commission to issue permits for construc-
tion of facilities which emit air contaminants; and §382.05196,
which authorizes the commission to adopt permits by rule for
types of facilities which will not make a significant contribution
of air contaminants to the atmosphere.

§106.435. Classic or Antique Automobile Restoration Facility.

"Classic" or "Antique" vehicle restoration facilities (the terms "classic"
and "antique" vehicle as determined by the Texas Department of Public
Safety Vehicle Inspection and Registration Section under Texas Trans-
portation Code, Chapter 502, §502.274 (concerning Classic Motor Ve-
hicles) or §502.275 (concerning Certain Antique Vehicles; Offense))
qualify for this permit by rule if all of the following conditions of this
section are met.

(1) All automobile body/chassis abrasive blast cleaning
and coating operations shall be performed in a closed building or
enclosure that is located at least 50 feet away from any property
lines; or the facility shall be located a minimum of 300 feet from any
recreational area or residence not occupied or used solely by the owner
of the facility or the owner of the property upon which the facility is
located, except that structures occupied by security or watch personnel
may be located contiguously.

(2) Total abrasive usage shall be less than 100 pounds per
hour, 500 pounds per day, andfive tons per year.

(3) Combined clean-up material and paint usage, including
solvents used for cleaning or thinning purposes, shall be less thanfive
gallons per day and 100 gallons per year.

(4) All waste coatings, solvents, and spent automotive flu-
ids shall be stored in covered containers and disposed of properly.

(5) The owner or operator of the restoration facilities shall
maintain daily and annual records in sufficient detail to verify the usage
limits in paragraphs (2) and (3) of this section. These records shall
be maintained for a minimum of two years and made available at the
request of personnel from the commission or any local pollution control
program having jurisdiction.

(6) Facilities conducting vehicle repair and refinishing op-
erations under §106.436 of this title (relating to Auto Body Refinishing
Facility) may also conduct classic or antique vehicle restoration.
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This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005752
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: April 7, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
SUBCHAPTER T. SURFACE PREPARATION
30 TAC §§106.451 - 106.454

STATUTORY AUTHORITY

The amendments are adopted under TCAA, §382.011, which
authorizes the commission to administer the requirements of
the TCAA; §382.012, which provides the commission with the
authority to develop a comprehensive plan for the state’s air;
§382.017, which authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA; §382.057,
which authorizes the commission to exempt from permitting,
changes within any facility which will not make a significant
contribution of air contaminants to the atmosphere; §382.051,
which authorizes the commission to issue permits for construc-
tion of facilities which emit air contaminants; and §382.05196,
which authorizes the commission to adopt permits by rule for
types of facilities which will not make a significant contribution
of air contaminants to the atmosphere.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005753
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: April 7, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
SUBCHAPTER U. TANKS, STORAGE, AND
LOADING
30 TAC §§106.471 - 106.478

STATUTORY AUTHORITY

The amendments are adopted under TCAA, §382.011, which
authorizes the commission to administer the requirements of
the TCAA; §382.012, which provides the commission with the
authority to develop a comprehensive plan for the state’s air;
§382.017, which authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA; §382.057,
which authorizes the commission to exempt from permitting,
changes within any facility which will not make a significant

contribution of air contaminants to the atmosphere; §382.051,
which authorizes the commission to issue permits for construc-
tion of facilities which emit air contaminants; and §382.05196,
which authorizes the commission to adopt permits by rule for
types of facilities which will not make a significant contribution
of air contaminants to the atmosphere.

§106.476. Pressurized Tanks or Tanks Vented to Control.

Any tank or other container storing carbon compounds is permitted by
rule, provided that the tank or container pressure is sufficient at all times
to prevent vapor or gas loss to the atmosphere or the tank or container
is equipped with a relief valve which directs all vapors or gases to an
incinerator, boiler, or other firebox having a stationary flue or a waste
gas smokeless flare system. The vapors or gases and any necessary fuel
gas shall be mixed thoroughly upstream of the heater burner(s) or the
flare tip such that the mixed gases have a minimum net or lower heating
value of 200 British thermal units per cubic foot. The flare also shall
meet the other requirements of §106.492 of this title (relating to Flares).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005754
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: April 7, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
SUBCHAPTER V. THERMAL CONTROL
DEVICES
30 TAC §§106.491 - 106.496

STATUTORY AUTHORITY

The amendments are adopted under TCAA, §382.011, which
authorizes the commission to administer the requirements of
the TCAA; §382.012, which provides the commission with the
authority to develop a comprehensive plan for the state’s air;
§382.017, which authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA; §382.057,
which authorizes the commission to exempt from permitting,
changes within any facility which will not make a significant
contribution of air contaminants to the atmosphere; §382.051,
which authorizes the commission to issue permits for construc-
tion of facilities which emit air contaminants; and §382.05196,
which authorizes the commission to adopt permits by rule for
types of facilities which will not make a significant contribution
of air contaminants to the atmosphere.

§106.491. Dual Chamber Incinerators.

Dual-chambered incinerators which burn only waste generated on-site
and which meet the conditions of this section are permitted by rule.
Incinerators used in the processing or recovery of materials or to dis-
pose of pathological waste as defined in §106.494 of this title (relating
to Pathological Waste Incinerators), hospital waste, and/or infectious
waste are not authorized by this section.

(1) The incinerator shall meet the following design require-
ments.
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(A) The incinerator shall be equipped with an af-
terburner automatically controlled to operate with a minimum
temperature of 1,400 degrees Fahrenheit and a minimum gas retention
time of 0.5 seconds.

(B) The manufacturer’s rated capacity (burn rate) shall
be 500 pounds per hour or less.

(C) Stacks shall have unobstructed vertical discharge
when the incinerator is operated. Properly installed and maintained
spark arrestors are not considered obstructions.

(D) Stack height shall be six feet above the peak of the
highest building within 150 feet.

(2) The incinerator shall meet the following operational
conditions.

(A) Before construction begins, the facility shall be reg-
istered with the commission’s Office of Permitting, Remediation, and
Registration in Austin using Form PI-7.

(B) Fuel for the incinerator shall be limited to sweet nat-
ural gas, liquid petroleum gas, Number 2 fuel oil with less than 0.5%
sulfur by weight, or electric power.

(C) This facility shall be used solely for the disposal of
the following waste materials generated on-site: paper, wood, card-
board cartons, rags, garbage (animal and vegetable wastes as defined
in Chapter 101 of this title (relating to General Rules)), and combustible
floor sweepings; containing overall not more than 10% treated papers,
plastic, or rubber scraps. Neither garbage content nor moisture content
shall exceed 50% and noncombustible solids shall not exceed 10%.

(D) The manufacturer’s recommended operating
instructions shall be posted at the incinerator and the unit shall be
operated in accordance with these instructions.

(E) Incinerator owners and operators shall meet the
monitoring, testing, reporting, and recordkeeping requirements found
in Chapter 111 of this title (relating to Control of Air Pollution from
Visible Emissions and Particulate Matter).

§106.492. Flares.
Smokeless gas flares which meet the following conditions of this sec-
tion are permitted by rule:

(1) design requirements.

(A) The flare shall be equipped with a flare tip designed
to provide good mixing with air, flame stability, and a tip velocity less
than 60 feet per second (ft/sec) for gases having a lower heating value
less than 1,000 British thermal units per cubic foot (Btu/ft3) or a tip
velocity less than 400 ft/sec for gases having a lower heating value
greater than 1,000 Btu/ft3.

(B) The flare shall be equipped with a continuously
burning pilot or other automatic ignition system that assures gas
ignition and provides immediate notification of appropriate personnel
when the ignition system ceases to function. A gas flare which
emits no more than 4.0 pounds per hour (lb/hr) of reduced sulfur
compounds, excluding sulfur oxides, is exempted from the immediate
notification requirement, provided the emission point height meets
the requirements of §106.352(4) of this title (relating to Oil and Gas
Production Facilities).

(C) A flare which burns gases containing more than 24
parts per million by volume (ppmv) of sulfur, chlorine, or compounds
containing either element shall be located at least 1/4 mile from any
recreational area or residence or other structure not occupied or used

solely by the owner or operator of the flare or the owner of the property
upon which the flare is located.

(D) The heat release of a flare which emits sulfur diox-
ide (SO

2
) or hydrogen chloride (HCl) shall be greater than or equal to

the following values:
Figure: 30 TAC §106.492(1)(D) (No change.)

(2) operational conditions.

(A) The flare shall burn a combustible mixture of gases
containing only carbon, hydrogen, nitrogen, oxygen, sulfur, chlorine,
or compounds derived from these elements. When the gas stream to be
burned has a net or lower heating value of more than 200 Btu/ft3 prior
to the addition of air, it may be considered combustible.

(B) A flare which burns gases containing more than 24
ppmv of sulfur, chlorine, or compounds containing either element shall
be registered with the commission’s Office of Permitting, Remediation,
and Registration in Austin using Form PI-7 prior to construction of a
new flare or prior to the use of an existing flare for the new service.

(C) Under no circumstances shall liquids be burned in
the flare.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005755
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: April 7, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
SUBCHAPTER W. TURBINES AND ENGINES
30 TAC §106.511, §106.512

STATUTORY AUTHORITY

The amendments are adopted under TCAA, §382.011, which
authorizes the commission to administer the requirements of
the TCAA; §382.012, which provides the commission with the
authority to develop a comprehensive plan for the state’s air;
§382.017, which authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA; §382.057,
which authorizes the commission to exempt from permitting,
changes within any facility which will not make a significant
contribution of air contaminants to the atmosphere; §382.051,
which authorizes the commission to issue permits for construc-
tion of facilities which emit air contaminants; and §382.05196,
which authorizes the commission to adopt permits by rule for
types of facilities which will not make a significant contribution
of air contaminants to the atmosphere.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005762
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Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: April 7, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
SUBCHAPTER X. WASTE PROCESSES AND
REMEDIATION
30 TAC §§106.531 - 106.534

STATUTORY AUTHORITY

The amendments are adopted under TCAA, §382.011, which
authorizes the commission to administer the requirements of
the TCAA; §382.012, which provides the commission with the
authority to develop a comprehensive plan for the state’s air;
§382.017, which authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA; §382.057,
which authorizes the commission to exempt from permitting,
changes within any facility which will not make a significant
contribution of air contaminants to the atmosphere; §382.051,
which authorizes the commission to issue permits for construc-
tion of facilities which emit air contaminants; and §382.05196,
which authorizes the commission to adopt permits by rule for
types of facilities which will not make a significant contribution
of air contaminants to the atmosphere.

§106.532. Water and Wastewater Treatment.

Water and wastewater treatment units are permitted by rule, provided
the following conditions of this section are met.

(1) The facility performs only the following functions:

(A) disinfection;

(B) softening;

(C) filtration;

(D) flocculation;

(E) stabilization;

(F) taste and odor control;

(G) clarification;

(H) carbonation;

(I) sedimentation;

(J) neutralization;

(K) chlorine removal;

(L) activated sludge treatment, anaerobic treatment,
and associated control of gases from these treatments;

(M) aerobic oxidation/biodegration using oxygen or
peroxide in the absence of nitrogen or other gas that would cause
stripping of volaltile organic compounds (VOC) from the water;

(N) stripping VOC, ammonia, or other air contaminants
from the water with air or other gas, provided the stripped gases are
controlled with an abatement system that meets the requirements of
§106.533(5) of this title (relating to Water and Soil Remediation). For
ammonia or hydrogen chloride (HCl) or other acid gas emissions,
abatement may include a water or caustic scrubbing system as a means
of complying with this section. Final emissions of HCl resulting from

combustion of chlorine or chlorine-containing compounds shall not
exceed 0.1 pounds per hour;

(O) liquid phase separation of VOC and water in which:

(i) the sum of the partial pressures of all species of
VOC in any sample is less than 1.5 psia; or

(ii) the separator is enclosed and emissions are
vented through an emission abatement system meeting the require-
ments specified previously for stripped VOC and ammonia;

(2) Chlorine or sulfur dioxide (SO
2
) shall be used only in

containers approved by the United States Department of Transportation
and emissions of chlorine or SO

2
from treatment of water or decontam-

ination of equipment at any water treatment plant shall not exceed ten
tons per year.

(3) The following shall not be permitted by rule under this
section:

(A) gas stripping or aeration facilities where VOC or
other air contaminants are stripped from water directly to the atmos-
phere;

(B) disposal facilities using land surface treatment;

(C) surface facilities associated with injection wells;

(D) cooling towers in which VOC or other air contam-
inants may be stripped to the atmosphere.

§106.533. Water and Soil Remediation.

Equipment used to reclaim or destroy chemicals removed from con-
taminated ground water, contaminated water condensate in tank and
pipeline systems, or contaminated soil for the purpose of remedial ac-
tion is permitted by rule, provided all the following conditions of this
section are satisfied.

(1) Applicability shall pertain to soil and water remediation
at the property where the original contamination of the ground water
or soil occurred or at a nearby property secondarily affected by the
contamination, but not to any soil or water treatment facility where
soils or water are brought in from another property. Such facilities are
subject to §116.110 of this title (relating to Applicability).

(2) For treating groundwater or soil contaminated with pe-
troleum compounds, the total emissions of petroleum hydrocarbons
shall not exceed 1.0 pound per hour (lb/hr), except that benzene emis-
sions also must meet the conditions of §106.262(3) and (4) of this title
(relating to Facilities (Emission and Distance Limitations). For pur-
poses of this section, petroleum is considered to include:

(A) liquids or gases produced from natural formations
of crude oil, tar sands, shale, coal and natural gas; or

(B) refinery fuel products to include fuel additives.

(3) For treating groundwater or soil contaminated with
chemicals other than petroleum, emissions must meet the requirements
of §106.262(2), (3), and (4) of this title. If the groundwater or soil is
contaminated with both petroleum and other chemicals, the petroleum
compound emissions must meet paragraph (2) of this section and the
other chemical emissions must meet the requirements of §106.262(2),
(3), and (4) of this title. The emission of any chemical not having a
Limit (L) Value in Table 262 of §106.262 of this title is limited to 1.0
lb/hr.

(4) The handling and processing (screening, crushing, etc.)
of contaminated soil and the handling and conditioning (adding mois-
ture) of remediated soil shall be controlled such that there are no visible
emissions with the exception of moisture.
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(5) If abatement equipment is used to meet paragraphs (2)
and (3) of this section, the equipment must satisfy one of the following
conditions.

(A) The vapors shall be burned in a direct-flame com-
bustion device (incinerator, furnace, boiler, heater, or other enclosed
direct-flame device) operated in compliance with §106.493(2) and (3)
of this title (relating to Direct Flame Incinerators (Previously SE 88)).

(B) The vapors shall be burned in a flare which meets
the requirements of §106.492 of this title (relating to Flares (Previously
SE 80)) and the requirements of 40 Code of Federal Regulations 60.18,
which shall take precedence over §106.492 of this title in any conflict-
ing requirements whether or not New Source Performance Standards
apply to the flare.

(C) The vapors shall be burned in a catalytic oxidizer
which destroys at least 90% of the vapors. An evaluation of oxidizer
effectiveness shall be made at least weekly, using a portable flame
or photoionization detector or equivalent instrument to determine the
quantity of carbon compounds in the inlet and outlet of the catalytic
oxidizer. Records of oxidizer performance shall be maintained in ac-
cordance with paragraph (7) of this section.

(D) The vapors shall be routed through a carbon adsorp-
tion system (CAS) consisting of at least two activated carbon canisters
that are connected in series. The system shall meet the following addi-
tional requirements.

(i) The CAS shall be sampled and recorded weekly
to determine breakthrough of volatile organic compounds (VOC).
Breakthrough is defined as a measured VOC concentration of 50 parts
per million by volume (ppmv) in the outlet of the initial canister. The
sampling point shall be at the outlet of the initial canister, but before
the inlet to the second or final polishing canister. Sampling shall be
performed while venting maximum emissions to the CAS (example:
during loading of tank trucks, during tank filling, during process
venting).

(ii) A flame ionization detector (FID) shall be used
for VOC sampling. The FID shall be calibrated prior to sampling with
certified gas mixtures (propane in air) of 10 ppmv ± 2.0% and of 100
ppmv ± 2.0%.

(iii) When the VOC breakthrough is measured, the
waste gas flow shall be switched to the second canister immediately.
Within four hours of detection of breakthrough, a fresh canister shall
be placed as the new final polishing canister. Sufficient fresh activated
carbon canisters shall be maintained at the site to ensure fresh polishing
canisters are installed within four hours of detection of breakthrough.

(iv) Records of the CAS monitoring maintained at
the plant site shall include, but are not limited to, the following:

(I) sample time and date;

(II) monitoring results (ppmv);

(III) corrective action taken, including the time
and date of the action; and

(IV) process operations occurring at the time of
sampling.

(v) The registration shall include a demonstration
that activated carbon is an appropriate choice for control of the organic
compounds to be stripped.

(6) Before construction of the facility begins, the facility
shall be registered with the commission’s Office of Permitting, Reme-
diation, and Registration in Austin using Form PI-7. The registration

shall contain specific information concerning the basis (measured or
calculated) for the expected emissions from the facility. The registra-
tion shall also explain details as to why the emission control system can
be expected to perform as represented.

(7) Records required by applicable paragraphs of this sec-
tion shall be maintained at the site and made available to personnel
from the commission or any local agency having jurisdiction. These
records shall be made available to representatives of the commission
and local programs upon request and shall be retained for at least two
years following the date that the data is obtained.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005761
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: April 7, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
CHAPTER 116. CONTROL OF AIR
POLLUTION BY PERMITS FOR NEW
CONSTRUCTION OR MODIFICATION
The Texas Natural Resource Conservation Commission
(commission) adopts the amendments to §116.10, General
Definitions; §116.110, Applicability; §116.116, Changes to
Facilities; §116.603, Public Participation in Issuance of Stan-
dard Permits; §116.620, Installation and/or Modification of Oil
and Gas Facilities; §116.621, Municipal Solid Waste Landfills;
§116.710, Applicability; §116.715, General and Special Con-
ditions; §116.721; Amendments and Alterations; §116.722,
Distance Limitations; §116.750, Flexible Permit Fee; and
new§116.119, De Minimis Facilities or Sources; §116.1010,
Applicability; §116.1011, Multiple Plant Permit Application;
§116.1014, Application Review Schedule; §116.1015, General
and Special Conditions; §116.1020, Modifications; §116.1021,
Amendments and Alterations; §116.1040, Multiple Plant Permit
Public Notice; §116.1041, Multiple Plant Permit Public Comment
Procedures; §116.1050, Multiple Plant Permit Application Fee;
§116.1060, Multiple Plant Permit Renewal; and §116.1070,
Delegation. Sections 116.10, 116.110, 116.116, 116.603,
116.620, 116.621, 116.710, 116.715, 116.722, and 116.750 are
proposed as revisions to the state implementation plan. Adopted
with changes to the proposed text as published in the April
7, 2000, issue of the Texas Register are §§116.10, 116.119,
116.620, 116.621, 116.1010, 116.1011, and 116.1014. Sec-
tions 116.110, 116.116, 116.603, 116.710, 116.715, 116.721,
116.722, 116.750, 116.1015, 116.1020, 116.1021, 116.1040,
116.1041, 116.1050, 116.1060, and 116.1070 are adopted
without changes and will not be published.

BACKGROUND AND SUMMARY OF THE FACTUAL BASE
FOR THE ADOPTED RULES

The 76th Legislature passed Senate Bill (SB) 766 in 1999. In
general, SB 766 recategorized the new source review authoriza-
tions under the Texas Clean Air Act (TCAA) and created the new
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program for the voluntary permitting of grandfathered facilities.
Prior to the revisions by SB 766, the TCAA authorized the com-
mission to issue permits for the construction or modification of fa-
cilities that will emit air contaminants; standard permits adopted
by rule; and exemptions from permitting, also adopted by rule.
Senate Bill 766 modified this structure by authorizing the com-
mission to issue standard permits using a process that does not
require each standard permit to be in a rule. Senate Bill 766 pro-
vided a new name, permits by rule, for authorizations of certain
types of facilities which would not make a significant contribu-
tion of air contaminants to the atmosphere. Finally, the commis-
sion was authorized to develop criteria for facilities that emit a
de minimis amount of air contaminants that do not need precon-
struction authorization. Within the category of permits, SB 766
created two new permitting options: the voluntary emission re-
duction permit (VERP) program for permitting of grandfathered
facilities, and the multiple plant permit (MPP). Senate Bill 766
also amended TCAA, §382.0621(d) to require the increase of
emission fees for the largest grandfathered facilities which do
not have a permit application pending on or after September 1,
2001.

The commission is implementing this legislation in two phases.
The first phase of the implementation of SB 766 was adopted
by the commission on December 16, 1999. Included in the first
phase were the VERP program and the new standard permit
issuance procedures.

This adoption implements the elements of SB 766 relating to
MPPs and de minimis criteria, and administrative revisions re-
lating to exemptions from permitting and permits by rule. This
adoption also corrects several typographical errors and incor-
rect references. Other elements of SB 766, including exemptions
from permitting, permits by rule, and emission fees are being ad-
dressed in concurrent adoptions for new and amended sections
in 30 TAC Chapter 101 and Chapter 106. Texas Clean Air Act,
§382.051(b)(6) allows the commission to issue an MPP for ex-
isting facilities at multiple locations subject to TCAA, §382.0518,
Preconstruction Permit, or §382.0519, Voluntary Emissions Re-
duction Permit. TCAA, §382.05194, Multiple Plant Permit, pro-
vides for an MPP, which is a single permit for multiple plant sites
that are owned or operated by the same person, if certain emis-
sion limits and public participation criteria are met. Texas Clean
Air Act, §382.05101, De Minimis Air Contaminants, allows the
commission to develop, by rule, the criteria for establishing a de
minimis level of air contaminants for facilities or groups of facili-
ties below which a permit under TCAA, §382.0518 or §382.0519,
a standard permit under TCAA, §382.05195, or a Permit by Rule
under TCAA, §382.05196 is not required. Essentially, the com-
mission may establish a level of emissions of air contaminants
for certain facilities or sources below which no preconstruction
authorization is needed.

SECTION BY SECTION DISCUSSION

The adopted changes to §116.10 modify existing definitions to
reflect the recategorized air quality preconstruction permitting
structure of the commission and make nonsubstantive correc-
tions. Section 116.10(2), the definition of "Allowable emissions"
is amended to reflect the new permits by rule, to clarify that
§116.10(2)(C) pertains to "qualified" grandfathered facilities, and
to reflect the current nomenclature for standard permit registra-
tion. Section 116.10(5), the definition of "Federally enforceable"
is amended to include permit requirements under Subchapter
C of Chapter 116 (Sources of Hazardous Air Pollutants), which
was inadvertently excluded in an earlier rulemaking. Section

116.10(9), the definition of "Modification of existing facility" is
amended to reflect TCAA, §382.003(9) by including reference
to the new MPP.

The adopted changes to §116.110 include references to the new
permits by rule and the new criteria for de minimis facilities or
sources as mechanisms under which construction or modifica-
tion of a facility can occur and remove the redundant reference
to "an existing flexible permit" in §116.110(b). The amendments
also add the new permit by rule to the existing prohibition on
the use of Chapter 106 authorizations for construction or modi-
fication of affected sources under Subchapter C of this chapter,
Hazardous Air Pollutants: Regulations Governing Constructed
or Reconstructed Major Sources (FCAA, §112(g), 40 CFR Part
63).

Amendments to §116.116(c)(4) and (5) correct a reference to
a section which no longer exists. The correct reference is to
§116.111(a)(2)(C), which discusses best available control tech-
nology. Amendments to §116.116(d) include the necessary ref-
erences to the new permits by rule under Chapter 106, and re-
arranges some wording for consistency.

The new §116.119 establishes the criteria under which a facil-
ity would be considered de minimis and thus would not need a
preconstruction authorization. The location of de minimis facil-
ities may vary from small sites to large petrochemical facilities.
The commission considers de minimis to refer to very small ad-
ditions to background concentrations of air contaminants which
cause no discernable or unacceptable impact to public health
and for which permitting would be an ineffective use of commis-
sion resources. There are four options for a facility or source to
be considered de minimis. First, the commission will maintain
a list of categories of facilities and sources that are considered
de minimis. The list will not be incorporated into the rule, but
will be maintained in the commission’s Office of Permitting, Re-
mediation, and Registration in Austin with copies in each of the
commission’s regional offices and on the commission’s home
page on the World Wide Web. The List of De Minimis Facilities
or Sources is available on the commission’s web page, and the
commission will consider the criteria listed in the rule for amend-
ment of the list. Any person may petition the executive director
to amend the list, and the executive director will consider the fol-
lowing when amending the list to ensure that facilities or sources
included on the list are de minimis: typical operating scenarios,
typical design and location, types and rates of air contaminants
emitted, engineering judgement and experience, and toxicolog-
ical or health impacts. A 30-day public comment period will be
provided to take comments on the proposed amendment to the
list. The executive director will provide a copy of the response
to comments to any commenter and publish the response on
the commission’s home page on the World Wide Web. If a cat-
egory of facilities, sources, or groups of facilities or sources is
deleted from the list, the owner or operator will have 180 days
from the date of publication of the amended list on the commis-
sion’s home page on the World Wide Web to obtain, register, or
apply for authorization under this chapter or Chapter 106 of this
title (relating to Permits by Rule). Second, facilities or sources
which use no more than prescribed amounts of the following ma-
terials at a site are considered de minimis: cleaning and stripping
solvents, coatings, dyes, bleaches, fragrances, and water-based
surfactants or detergents. The amounts and materials in the rule
were determined by input from the commission’s regional offices
and by engineering and toxicological review. These reviews in-
clude, in some cases, air dispersion modeling compared with
the commission’s effects screening levels (ESLs) using typical
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design, location, and emission rates of facilities or sources us-
ing the materials. Third, de minimis facilities include those that
are located inside a building and meet established emission rate
caps, without the use of a control device, for individual and multi-
ple substances. ESLs are substance-specific guideline compar-
ison values used to determine whether measured air concentra-
tions would be expected to result in adverse health or welfare
effects. The emission rate caps are based on ESLs compared
with off-property impacts using air dispersion modeling of a very
small site. Finally, an individual facility or source, or groups of
facilities or sources, could also be determined by the executive
director, on a case-by-case basis, to be de minimis considering:
proximity to receptors, emission rates, engineering judgement
and experience, and determination that no adverse toxicological
effects would occur off-property. De minimis facilities or sources
that are subsequently determined by the executive director to
be in violation of any commission rule, permit, order, or statute
would no longer be considered de minimis and would be required
to obtain authorization under this chapter or under Chapter 106,
Permits by Rule.

The amendment to §116.603 corrects a reference to §39.411,
Text of Public Notice, to the correct rule, §122.506, Public Notice
for General Operating Permits. The reference to the public no-
tice procedures, for general operating permits, Chapter 39, does
not reduce the amount of notice but merely clarifies the notice
process to be used.

The amendments to §116.620 and §116.621 reflect the new per-
mits by rule and the revised title of Chapter 106.

The amendment to §116.710 corrects an incorrect reference.
The correct reference is to §116.110(d), which discusses change
in ownership.

Amendments to §§116.715, 116.721, and 116.750 reflect the
new permits by rule and the revised title of Chapter 106.

The amendment to §116.722 corrects an incorrect reference.
The correct reference is to §116.112, which discusses distance
limitations.

New §116.1010 contains conditions defining applicability for fa-
cilities eligible for an MPP. Texas Clean Air Act, §382.051(b)(6)
allows the commission to issue an MPP for existing facilities at
multiple locations subject to TCAA, §382.0518, Preconstruction
Permit, or §382.0519, Voluntary Emissions Reduction Permit.
Texas Clean Air Act, §382.05194, Multiple Plant Permit, provides
for an MPP which is a single permit for multiple plant sites that
are owned or operated by the same person, if certain emission
limits and public participation criteria are met. Consequently, to
be eligible for consolidation under an MPP, the plant sites to be
permitted must be owned or operated by the same person or
persons under common control.

The aggregate rate of emission of air contaminants cannot ex-
ceed the total authorized in existing permits and the rate that
would be authorized under any VERPs. There must also be no
indication that emissions from the facilities will contravene the in-
tent of the TCAA, including protection of the public’s health and
property. The MPP may not authorize emissions from any facility
that would exceed that facility’s highest historic annual rate, if the
facility is grandfathered, or levels authorized in the most recent
permit, if the facility is permitted. Consistent with commission
practice, the highest historic rate will be determined one of two
ways: 1) use of data that shows the maximum annual emission
rate at which the emission unit actually operated and emitted
prior to September 1, 1971 for 12 consecutive months, including

any increases authorized by a permit by rule; or 2) best engineer-
ing judgement in the absence of records, i.e., use of data related
to emissions (e.g., production, fuel firing, throughput, sulfur con-
tent, etc.) as appropriate, which are selected by the applicant
and agreed upon by the executive director, to reasonably ap-
proximate the actual annual emission rate from any operational
year. The executive director will use the emission rate data to
establish emission rate limitations for each facility, the sum of
which would not exceed the aggregate rate of emissions of air
contaminants allowed under the MPP. This would be consistent
with the commission’s belief that the MPP would provide a flexi-
ble mechanism for permitting grandfathered facilities at multiple
sites. Applicants will have the flexibility to over-control facilities
at sites where the installation of controls is the most cost- effec-
tive. Once the rates are established in an MPP, permit holders
would be required to amend or alter the permit, as appropriate,
to move emissions from facility to facility or site to site.

Emission control equipment may not be removed except to main-
tain or upgrade existing controls or to reduce the impact of emis-
sions. Applications for an MPP should be submitted on a Form
PI-1M, Multiple Plant Permit Application.

New §116.1011 implements the requirement in TCAA,
§382.05194(g) that the commission establish, by rule, the
procedures for application and approval for the use of an MPP.
Applications will have to include information to demonstrate that
applicable conditions of §116.711, Flexible Permit Application,
are met. This demonstration will ensure that any applicable
federal requirements are complied with and that information is
available to determine what type of monitoring or recordkeeping
would be required. For grandfathered facilities that would be
included in an MPP which is applied for prior to September 1,
2001, the applicant will be required to submit the information
required for a VERP application under §116.811(3), Voluntary
Emission Reduction Permit Application, solely for the purpose of
determining the aggregate emission rate of air contaminants to
be authorized under the permit. For existing permitted facilities,
applicants will need to provide a copy of the relevant permit. In
addition, the commission requires information, as necessary,
to verify that emissions of air contaminants from each facility
would not adversely impact the public’s health and physical
property. Since the aggregate emission rate under an MPP
will be determined by the sum of existing permitted emission
rates and VERP emission rates, applications for grandfathered
facilities filed after September 1, 2001 would need authorization
under Subchapter B of this chapter prior to being included
in an MPP. Finally, the applicant would be required to submit
information necessary to calculate the cost of public notice
under §116.1140, Multiple Plant Permit Public Notice, in order
to determine the appropriate application fee under §116.1050,
Multiple Plant Permit Application Fee.

New §116.1014 requires the commission to review MPP appli-
cations in accordance with §116.114, Application Review Sched-
ule.

New §116.1015 allows for the inclusion of general and special
conditions in MPPs and requires permit holders to comply
with those general and special conditions, including special
conditions which provide emission limitations for each facility
and which specify the aggregate rate of emissions of air
contaminants. Permit holders are also required to comply with
any applicable conditions contained in §116.115, General and
Special Conditions.
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Texas Clean Air Act, §382.05194 contains no provisions for mod-
ification of facilities under a MPP, as "modification of existing
facilities" is defined in §116.10(9), General Definitions. There-
fore, new §116.1020 requires authorization under Subchapter B
of this chapter before work is begun on the construction of the
modification of any facility permitted under an MPP.

New §116.1021 provides a mechanism to amend MPPs as nec-
essary to include revised general and special conditions that
reflect changes that are modifications, changes in the method
of control of emissions, or changes which will result in an in-
crease in emissions. Permittees will submit a Form PI-1 to re-
quest an amendment, which would be subject to the review pro-
cedures referenced in §116.116(b), Changes to Facilities. An
MPP alteration will be allowed in lieu of amendment for those
changes which do not require an MPP amendment. Alterations
which involve changes of a general or special condition, or af-
fect control equipment performance requires prior commission
approval. For alterations due to other changes, the executive di-
rector would be notified within ten days of the change, unless
a different time frame is specified in the MPP. Any alteration
request or notification should include information necessary to
demonstrate that the change does not interfere with protection
of the public’s health and physical property. Changes to a facility
which meet an authorization under Chapter 106 do not require
amendment or alteration of an MPP, as long as the aggregate
emissions cap or an individual emission limitation would not be
exceeded.

To implement the requirements of TCAA, §382.05194(d), new
§116.1040 requires the commission to publish notice of a
proposed MPP in a newspaper of general circulation in the
area(s) to be affected and in the Texas Register. If the MPP will
have statewide effect, the notice will be published in the daily
newspaper of largest circulation in Dallas and Houston. The
notice will include relevant information required by §39.411, Text
of Public Notice, and will be published at least 30 days before
the commission issues the MPP. Applicants must publish notice
of a proposed multiple plant permit amendment consistent with
§116.116(b)(4), Changes to Facilities, as multiple plant permit
amendments would be reviewed under the existing procedures
for permit amendments.

Texas Clean Air Act, §382.05194(e) requires the commission to
hold a public meeting regarding proposed MPPs. Under new
§116.1041, the commission will hold a public meting on the pro-
posed MPP with notice of the meeting provided in the same
notice required under §116.1040 at least 30 days before the
meeting. Consistent with TCAA, §382.05194(f), the commis-
sion would respond to public comment received related to the
issuance of the MPP at the same time the commission issues
or denies the MPP. The response would be made available to
the public and each commenter will be mailed a response. Fi-
nally, consistent with TCAA, §382.05194(h), the new section also
states that applications for an MPP, amendments to an MPP,
or revocation of an MPP which are filed before September 1,
2001, are not subject to Texas Government Code, Chapter 2001,
meaning no contested case hearing would be allowed.

New §116.1050 requires a fee of $450 plus the estimated pub-
lic notice cost for the permit for an application for an MPP. Texas
Clean Air Act, §382.062(b) allows the commission to charge and
collect a fee for MPPs. This fee would be applied toward recov-
ering the cost of reviewing the MPP applications and the cost of
publishing notice.

New §116.1060 requires MPPs to be renewed consistent with
Subchapter D of this chapter.

Consistent with TCAA, §382.05194(i), new §116.1070 allows the
commission to delegate to the executive director any authority
regarding MPPs.

FINAL REGULATORY IMPACT ANALYSIS DETERMINATION

The commission has reviewed the adopted rulemaking in light
of the regulatory analysis requirements of Texas Government
Code, §2001.0225, and has determined that the rulemaking
does not meet the definition of a "major environmental rule"
as defined in that statute. "Major environmental rule" means a
rule the specific intent of which is to protect the environment
or reduce risks to human health from environmental exposure
and that may adversely affect in a material way the economy,
a sector of the economy, productivity, competition, jobs, the
environment, or the public health and safety of the state or
a sector of the state. The amendments provide additional
permitting options and remove the need for authorizations for de
minimis facilities or sources. The MPP and de minimis options
in the adopted amendments are voluntary and the amendments
do not authorize any new emissions that will have an adverse
effect on the environment. In addition, the amendments do not
impose any additional regulatory requirements beyond those
that currently exist. The new sections and amendments do not
meet the definition of "major environmental rule" because there
is no adverse material effect on the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of the state or a sector of the state. In
addition, §2001.0225(a) only applies to a major environmental
rule, the result of which is to: 1) exceed a standard set by
federal law, unless the rule is specifically required by state law;
2) exceed an express requirement of state law, unless the rule
is specifically required by federal law; 3) exceed a requirement
of a delegation agreement or contract between the state and
an agency or representative of the federal government to
implement a state and federal program; or 4) adopt a rule solely
under the general powers of the agency instead of under a
specific state law.

This rulemaking does not meet any of the four applicability re-
quirements of a "major environmental rule." Specifically, the new
sections and amendments do not exceed a standard set by state
or federal law, but are proposed under the Texas Health and
Safety Code, concerning De Minimis Air Contaminants; and Mul-
tiple Plant Permits. The adopted amendments do not exceed a
requirement of a delegation agreement and were not developed
solely under the general powers of the agency, but were specifi-
cally developed to implement the provisions of SB 766.

TAKINGS IMPACT ASSESSMENT

The commission has prepared a takings impact assessment for
these rules under Texas Government Code, §2007.043. The fol-
lowing is a summary of that assessment. The rules expand per-
mitting and authorization options for new and existing facilities.
The rules do not restrict or limit an owner’s right to property that
would otherwise exist in the absence of governmental action and
therefore do not constitute a takings.

The amendments concerning de minimis criteria, establish
parameters for emissions, below which, a facility or site would
be considered de minimis and thus not required to obtain pre-
construction authorization. The new procedures for obtaining an
MPP provide an additional option for permitting of grandfathered
facilities. The corrections cross-references and the insertion
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of the new term "permits by rule" are administrative in nature.
These actions are reasonably taken to fulfill an obligation
mandated under state law.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission has determined that this rulemaking relates to
an action or actions subject to the Texas Coastal Management
Program (CMP) in accordance with the Coastal Coordination
Act of 1991, as amended (Texas Natural Resources Code,
§§33.201 et seq.), and the commission’s rules in Chapter 281,
Subchapter B, concerning Consistency with Texas Coastal
Management Program. As required by §281.45(a)(3), and 31
TAC §505.11(b)(2) relating to actions and rules subject to the
CMP, commission rules governing air pollutant emissions must
be consistent with the applicable goals and policies of the CMP.
The commission has reviewed this action for consistency with
the CMP goals and policies in accordance with the regulations of
the Coastal Coordination Council. For the new sections relating
to de minimis, multiple plant permits, and permits by rule, the
commission has determined that the rules are consistent with
the applicable CMP goal expressed in 31 TAC §501.12(1) of
protecting and preserving the quality and values of coastal
natural resource areas, and the policy in 31 TAC §501.14(q),
which requires that the commission protect air quality in coastal
areas. This action does not authorize any new emissions. This
action is consistent with Title 40 Code of Federal Regulations
(CFR) because it does not authorize an emission rate in excess
of that specified by federal requirements.

HEARING AND COMMENTERS

The commission held a public hearing on the proposal in Austin
on May 4, 2000, and received eight comments during the public
comment period which closed on May 8, 2000. The commis-
sion received comments from an individual, the United States
Environmental Protection Agency (EPA), the Texas Compliance
Advisory Panel (CAP), ExxonMobil Refining and Supply (Exxon-
Mobil), the Society of the Plastics Industry, Inc. (SPI), the As-
sociation of Texas Intrastate Natural Gas Pipelines (ATINGP),
the Texas Oil and Gas Association (TxOGA), Brown McCarroll
& Oaks Hartline, L.L.P. (BMOH), and Baker Botts, L.L.P. on be-
half of the Texas Industry Project (TIP). All commenters opposed
specific parts of the proposal.

ANALYSIS OF TESTIMONY

United States Environmental Protection Agency asked if Chap-
ter 321, Subchapter K, Concentrated Animal Feeding Opera-
tions, which is referred to in §116.110(a)(2)(B), is part of the
Texas SIP and if not, does Texas intend to submit it as a SIP
revision. EPA also requested that the commission complete the
Subpart I checklist for Chapter 321, Subchapter K to document
that sources subject to that chapter meet the provisions of 40
CFR Part 51, Subpart I.

Throughout its comments on the revisions to Chapter 116, EPA
asked the commission to analyze the adopted rules to determine
how specific sections of these rules meet the provisions of 40
CFR Part 51, Subpart I. The only sections that were submitted
as a SIP revision were §§116.10, 116.110, 116.116, 116.603,
116.620, 116.621, 116.710, 116.715, 116.722, and 116.750.
The sections concerning de minimis facilities and sources and
multiple plant permits were not submitted as a SIP revision. Be-
cause of the ongoing concern with minor new source review au-
thorizations being incorporated into operating permits as appli-
cable requirements and the lack of finality of 40 CFR Part 70, the

commission is not prepared to submit the provisions of Chap-
ter 116 for de minimis facilities and sources and multiple plant
permits as a SIP revision at this time. It is thus premature to
determine how 40 CFR Part 51, Subpart I might apply to these
sections. If and when these sections are submitted as a SIP revi-
sion, the commission will address the EPA’s questions regarding
the applicability of 40 CFR Part 51, Subpart I.

Chapter 321, Subchapter K has not been submitted as a SIP
revision because the rule has been replaced by Chapter 321,
Subchapter B. The commission is not prepared to submit Chap-
ter 321, Subchapter B as a SIP revision at this time. It is thus
premature to determine how 40 CFR Part 51, Subpart I might
apply to Chapter 321, Subchapter B. If and when Chapter 321,
Subchapter B is submitted as a SIP revision, the commission
will address the EPA’s questions regarding the applicability of
40 CFR Part 51, Subpart I. The commission will continue to work
with the EPA to address any specific concerns regarding Chap-
ter 321, Subchapter B.

An individual expressed opposition to a listing of de minimis fa-
cilities or sources and suggested that all facilities can be listed
under permits by rule. There is no need for a de minimis list to
subsidize large corporations with grandfathered facilities.

The rule has not been revised in response to this comment.
Texas Clean Air Act, §382.05101 provides that the commission
may develop by rule the criteria to establish a de minimis level of
air contaminants for facilities or groups of facilities below which
a permit under §382.0518 or §382.0519, a standard permit un-
der §382.05195, or a permit by rule under §382.05196 is not re-
quired. This new section of the TCAA recognizes for the first time
that some facilities are, in fact, so small that they do not need to
be authorized under the preconstruction permitting authority of
the commission, including standard permits and permits by rule.
The commission considers de minimis to refer to very small ad-
ditions to background concentrations of air contaminants which
cause no discernable or unacceptable impact to public health
and for which permitting and creation of permits by rule would
be an ineffective use of commission resources. Some facilities,
such as water heaters, are de minimis even if located at large
corporations.

Compliance Advisory Panel commented that the de minimis pol-
icy will benefit small businesses by providing clarity regarding
requirements for air authorizations. Compliance Advisory Panel
expressed support for the use of a list of de minimis facilities
and suggested expanding the list to include small, fully enclosed
solvent recycling units. The inclusion of these recycling units is
consistent with the commission’s intent to encourage recycling,
which results in lower air emissions. If included, it may be appro-
priate to specify operating characteristics such as capacity (i.e.,
no more than five gallons) or source of the solvents (i.e., normal
operations of on-site processes). In order to actually encourage
recycling, the requirements for demonstrating de minimis status
must remain simple and clear so if complicated testing or record-
keeping is required, the incentive effect will be undermined.

The commission will work with the CAP following this adoption
to determine the appropriateness of adding small, fully enclosed
recycling units to the list of de minimis facilities.

United States Environmental Protection Agency requested the
commission to complete a Subpart I checklist for §116.119, De
Minimis Facilities or Sources, to demonstrate that this section
satisfies the provisions of 40 CFR Part 51, Subpart I.
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The referenced checklist appears to be a useful tool for the EPA
to verify that proposed SIP revisions meet the requirements of
40 CFR Part 51, Subpart I. For the reasons stated previously,
the commission is not submitting the revisions to §116.119 as a
SIP revision at this time, and it is thus premature to determine
how 40 CFR Part 51, Subpart I might apply to §116.119. If and
when §116.119 is submitted as a SIP revision, the commission
will address the EPA’s questions regarding the applicability of 40
CFR Part 51, Subpart I. Even though the commission has not
responded to this request for information as part of this analysis
of testimony, the commission will work with the EPA to address
any specific concerns regarding §116.119.

United States Environmental Protection Agency asked the com-
mission to demonstrate that facilities which qualify as de minimis
under §116.119(a) meet 40 CFR §51.160(a) and (e).

For the reasons stated previously, the commission is not submit-
ting the new §116.119(a) as a SIP revision at this time, thus it
is premature to determine how 40 CFR Part 51, Subpart I might
apply to §116.119(a). If and when §116.119(a) is submitted as
a SIP revision, the commission will address the EPA’s questions
regarding the applicability of 40 CFR Part 51, Subpart I. The
commission will continue to work with the EPA to address any
specific concerns regarding §116.119(a).

United States Environmental Protection Agency had the follow-
ing questions concerning §116.119(c), which refers to the "List
of De Minimis Facilities or Sources." What procedures will the
commission follow to ensure that the sources on the list meet
the requirements of 40 CFR Part 51, Subpart I? How will this be
documented? The EPA asked whether these procedures should
be incorporated into the SIP.

For the reasons stated previously, the commission is not submit-
ting the new §116.119(c) as a SIP revision at this time. It is thus
premature to determine how 40 CFR Part 51, Subpart I might
apply to §116.119(c). If and when §116.119(c) is submitted as
a SIP revision, the commission will address the EPA’s questions
regarding the applicability of 40 CFR Part 51, Subpart I. The
commission will continue to work with the EPA to address any
specific concerns regarding §116.119(c).

United States Environmental Protection Agency asked whether
the list and revisions to the list will be subject to public hearings
and if not, asked how this satisfies 40 CFR §51.102, Public Hear-
ings.

The opportunity for a public hearing is not being provided for the
list or revisions to the list; however, the public comment proce-
dures for revisions to the list are described in the adopted rule.
The list will be maintained in the commission’s Office of Permit-
ting, Remediation, and Registration in Austin, with copies main-
tained in the commission’s regional offices, and on the commis-
sion’s home page on the World Wide Web. Persons may petition
the executive director to amend the "List of De Minimis Facilities
or Sources" or the executive director may amend the list as nec-
essary. In response to a comment, the commission has revised
the rule to require notice of petitions to amend the list on the com-
mission’s home page on the World Wide Web. A 30-day public
comment period will be provided to take comments on the pro-
posed amendment to the list. The executive director will provide
a copy of the response to comments to any commenter and pub-
lish the response on the commission’s home page on the World
Wide Web. The commission is not submitting the list as a SIP
revision at this time; therefore, it is premature to determine how
40 CFR §51.102 might apply.

United States Environmental Protection Agency asked if the list
and any revisions to the list will be submitted as a SIP revision
and if not, asked the commission to explain how this satisfies 40
CFR §51.103, Submission of plans, preliminary review of plans.

For the reasons stated previously, the commission is not submit-
ting the list as a SIP revision at this time; therefore, it is premature
to determine how 40 CFR §51.103 might apply.

Brown McCarroll & Oaks Hartline objected to the use of the term
"source" in reference to permitting requirements throughout the
preamble to the proposed de minimis rule, noting that the com-
mission has no jurisdiction to require preconstruction permitting
of sources.

The commission agrees that new or modified "facilities" are re-
quired to obtain preconstruction permits. A facility is defined as
"a discrete or identifiable structure, device, item, equipment, or
enclosure that constitutes or contains a stationary source ...." A
source is defined as "a point of origin of air contaminants ...."
In order to eliminate confusion regarding sources contained in
facilities, and since the de minimis criteria do not impose, but
rather clarify that the requirement for preconstruction authoriza-
tion does not apply, the commission chose to err on the side of
inclusiveness. This should in no way infer that the commission
believes that it has the authority to permit a source that is not
considered a facility or part of a facility.

Society of the Plastics Industry, Inc., commented that it supports
the development of criteria for establishing de minimis levels of
air contaminants, including the establishment of a list of de min-
imis facilities or sources. Society of the Plastics Industry, Inc.,
supports the use of alternative approaches to qualify for de min-
imis status. However, SPI is concerned about some of the pro-
posed rates of material usage under §116.119(a)(2). Society of
the Plastics Industry, Inc., believes that the rate of 50 gallons
per year for cleaning and stripping solvents in §116.119(a)(2)(A)
is unnecessarily low and will significantly restrict the number of
small facilities that might otherwise qualify as de minimis. Sim-
ilarly, the limit of 100 gallons per year of coatings (excluding
plating materials) in §116.119(a)(2)(B) is too restrictive. Society
of the Plastics Industry, Inc., asked the commission to consider
higher throughput/material usage limits for these two categories.

The rule is not being revised in response to this comment. The
amounts and materials in the rule were determined by input from
the commission’s regional offices, that are responsible for site in-
spections, and by engineering and toxicological review. In some
cases, air dispersion modeling was compared with the commis-
sion’s effects screening levels (ESLs), using typical design, lo-
cation, and emission rates of facilities or sources using the ma-
terials. The usage rates for cleaning and stripping solvents and
for coatings were set at levels which ensure no discernable or
unacceptable impact to public health, given the one size fits all
approach to de minimis and the fact that no additional limitations
are included. Even if a facility does not meet the new de min-
imis criteria, the existing options for obtaining permits by rule or
a permit are still available.

Society of the Plastics Industry, Inc., commented that the
process to amend the list of de minimis facilities or sources
under §116.119(c)(1), might allow a third party to petition the
commission to delete a listed facility without adequate oppor-
tunity for the listed facility to respond to the petition. Society
of the Plastics Industry, Inc., urges the commission to provide
adequate notice and opportunity for response by the owners of
listed facilities or sources should such a petition be submitted
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by a third party. Brown McCarroll & Oaks Hartline suggested
that the List of De Minimis Facilities or Sources be published
periodically in the Texas Register, but not necessarily for public
comment. This would create an official public notice of the list
and would create an official record of what the list was at any
given time. Additionally, BMOH suggested that deletions from
the list should go through notice and comment so that those
facilities potentially losing de minimis status can comment. They
suggested adding a new subsection to provide for notice and
comment for deletions from the list and to allow for a reasonable
amount of time for the facility to apply for a permit or other
authorization without the facility being in violation of the de
minimis provisions.

The rule has been revised to provide that when amending the list
to add or delete categories of facilities, sources, or groups of fa-
cilities or sources, the executive director will publish notice of the
proposed amendment on the commission’s home page on the
World Wide Web and will allow 30 days for comments. The ex-
ecutive director will provide a copy of the response to comments
to any commenter and publish the response on the commission’s
home page on the World Wide Web. The commission does not
believe that it is necessary to publish the list in the Texas Register
since the list, and all previous versions of the list, will be contin-
uously available on the commission’s home page. The rule has
been revised to provide that if a category of facilities, sources, or
groups of facilities or sources is deleted from the list, the owner
or operator will have 180 days from the date of publication of
the amended list on the commission’s home page on the World
Wide Web to obtain, register, or apply for authorization under this
chapter or Chapter 106 of this title (relating to Permits by Rule).

Texas Industry Project expressed its support for the concept of
de minimis facilities or sources. Texas Industry Project com-
mented that SB 766 did not intend to limit activities at petro-
chemical facilities or other industries from gaining preconstruc-
tion authorization relief under the de minimis provision and that
the commission should clarify this in the preamble. Texas In-
dustry Project believes that certain activities at these facilities
are appropriate for listing as de minimis such as fugitive compo-
nents in inorganic service and emissions from the activation of
fire suppression systems.

The commission agrees with TIP that certain activities at petro-
chemical facilities or other industries can be considered to be de
minimis and has revised the preamble accordingly. If TIP wishes
to submit a petition for the addition of fugitive components in inor-
ganic service and emissions from the activation of fire suppres-
sion systems, the executive director can review those activities
based on the criteria set forth in the rule and determine if they
should be added to the list.

Texas Industry Project commented that the commission provided
no basis for limiting the third option for being de minimis to activ-
ities located inside of a building. If the emission rate caps are
met, a facility or source should be able to qualify as de min-
imis whether or not it is located inside a building. Texas Industry
Project recommends that the words "located inside a building"
be deleted from §116.119(a)(3).

The rule has not been revised in response to this comment. The
emission rate caps in the third option are based on ESLs com-
pared with off-property impacts using air dispersion modeling of
a very small site. The commission limited the third option for be-
ing considered de minimis to those facilities located inside build-
ings because of the higher off-property impacts predicted from

ground-level fugitive emissions that would result from facilities lo-
cated outside of buildings. If facilities located outside of buildings
are included in the third option, at a minimum, the correspond-
ing emission rates would need to be adjusted downward. This
would be necessary to ensure no discernable or unacceptable
impact to public health, given the one size fits all approach to de
minimis and the fact that no additional limitations, such as buffer
zones, are included.

Brown McCarroll & Oaks Hartline suggested that the Texas
Natural Resource Conservation Commission (TNRCC) clarify
§116.119(a)(3) because the provision is unclear as to whether
the emission rate cap applies to the facility, the building, or the
site. Brown McCarroll & Oaks Hartline believes the emission
rate cap should be applied to the facility.

The commission agrees the rule was not clear and has revised
§116.119(a)(3) to include the term "sitewide."

Texas Industry Project expressed concern about the reference
to ESLs in the regulation. Texas Industry Project believes that
the reference to ESLs in §116.119(a)(3) is troublesome to the
extent it implies that the ESL itself is a standard. In the past, the
commission has recognized the danger of treating ESLs as stan-
dards and TIP does not believe that the reference is necessary
and suggests instead that the regulation refer to the emission
caps without reference to ESLs. Brown McCarroll & Oaks Hart-
line commented that the reference to ESLs in §116.119(a)(3) ap-
pears to establish ESLs as a rule and therefore the rules must
reference a specific ESL list. Changes to the list would have
a direct regulatory impact and must undergo rulemaking. The
TNRCC should add a provision allowing a certain amount of time
for a facility to come into compliance with a revised ESL, without
the facility being in violation of the provision.

The commission disagrees that reference to the ESLs in the rule
implies that they are standards or a rule. Effects screening lev-
els are substance-specific guideline comparison values used to
determine whether measured air concentrations would be ex-
pected to result in adverse health or welfare effects. They are
included as part of a mechanism to provide another option for be-
ing de minimis, i.e., a range of de minimis emission rates which
ensure no discernable or unacceptable impact to public health.
However, the commission does agree that revisions to the ESL
list could potentially cause previously de minimis facilities to be
subject to Chapter 116, Subchapter B. Therefore, it is appropri-
ate to include a reference to a specific ESL list, and the rule has
been revised accordingly. If and when the ESL list is revised,
and that revision has a substantive effect on the range of ESLs
referenced, §116.119 will be revised through rulemaking to in-
clude the date of the latest ESL list. The commission has not
added, in this rulemaking, a future compliance date for facilities
that would no longer be de minimis if an ESL is changed, but will
consider that as part of future revisions to §116.119, if appropri-
ate. However, the ESL list, itself, would not be subject to notice
and comment as a part of that rulemaking.

Brown McCarroll & Oaks Hartline, L.L.P. supports the executive
director being able to make case-by-case determinations for fa-
cilities to qualify as being de minimis. Brown McCarroll & Oaks
Hartline, L.L.P. suggested that if the executive director’s deter-
mination is based on §116.119(a)(4)(A), the commission should
ensure that a change in the proximity to receptors would not nul-
lify the de minimis determination. A facility should not lose its de
minimis status due to factors beyond its control, especially in in-
stances where there is no increase of emissions from the facility.
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No changes have been made to the rule in response to this com-
ment. At the time a case-by- case de minimis determination is
made, the executive director will consider the likelihood that re-
ceptors could move into the area impacted by the de minimis fa-
cility. Therefore, the de minimis status of a facility, as determined
by the executive director on a case-by-case basis, is unlikely to
change. However, if a facility is later determined to be in viola-
tion of any commission rule, permit, order, or statute, including
nuisance prohibitions, it would not longer be considered de min-
imis and must obtain the appropriate authorization. Therefore, a
facility could lose its de minimis status due to factors beyond its
control.

Brown McCarroll & Oaks Hartline, L.L.P. suggested that
§116.119(b) should be clarified such that an action taken by a
third party not under a company’s ownership and control that
occurs after a de minimis determination does not automatically
result in the source being in violation for failing to have a
permit or other authorization. The commission should provide
a phase-in period for the facility owner to submit an application
or a registration without being in violation of the de minimis
provisions.

No change has been made in response to this comment. The
design of the de minimis criteria, e.g., list, usage rates, no buffer
zones, make it unlikely for third party actions to alter a facility’s
de minimis status.

Texas Industry Project suggested that the commission review
case-by-case de minimis determinations for similarities. If such
exist, the commission should propose to add certain cases to
the de minimis listing during future rule reviews or in combination
with action by the executive director to amend the list pursuant
to §116.119(c).

The commission agrees that if numerous similar case-by-case
de minimis determinations are made, that they would be candi-
dates for being added to the list.

An individual commented negatively regarding MPPs. Allowing
large corporations with grandfathered facilities to pollute more in
one community than another creates an environmental inequity
and environmental justice issues. Some people will be exposed
to more air pollution while others will breathe less pollution. The
maximum reduction of air pollution should be required from each
source.

The rule has not been revised in response to these comments.
Texas Clean Air Act, §382.05194 provides for MPPs for existing
facilities as long as the aggregate rate of emission of air con-
taminants does not exceed the total authorized in existing per-
mits and the rate that would be authorized under any VERPs.
There must also be no indication that emissions from the facili-
ties will contravene the intent of the TCAA, including protection
of the public’s health and property. In addition, the MPP may
not authorize emissions from any facility that would exceed that
facility’s highest historic annual rate or levels authorized in the
most recent permit. Because an MPP cannot authorize a facility
to exceed its current emission limitations, no person should be
exposed to more air pollution. In addition, the MPP process al-
lows the commission the ability to determine the health impacts
from existing facilities.

United States Environmental Protection Agency asked the com-
mission to complete a Subpart I checklist for Subchapter J, Mul-
tiple Plant Permits, to demonstrate that the subchapter satisfies
the provisions of 40 CFR Part 51, Subpart I.

The referenced checklist appears to be a useful tool for the EPA
to verify that proposed SIP revisions meet the requirements of
40 CFR Part 51, Subpart I. However, the commission is not sub-
mitting the new MPP sections in Chapter 116 as a SIP revision
at this time, and it is thus premature to determine how 40 CFR
Part 51, Subpart I might apply to the MPP program. If and when
the MPP program is submitted as a SIP revision, the commission
will address the EPA’s questions regarding the applicability of 40
CFR Part 51, Subpart I. Even though the commission has not re-
sponded to this request for information as part of this analysis of
testimony, the commission will work with the EPA to address any
specific concerns regarding the MPP program.

United States Environmental Protection Agency asked for the
following to be clarified for the record: 1) What are the benefits
of an owner or operator receiving an MPP? 2) Please describe
any environmental benefits that will result from issuing MPPs.
3) Can an owner or operator use an MPP to facilitate trading of
emissions between the individual sources under the MPP and
if so, show that such trading meets EPA regulations and guide-
lines. 4) Can an owner or operator with an MPP use increases
and decreases in emissions to perform netting under the per-
mitting programs under §§116.150, 116.151, and 116.160? If
so, how is this consistent with these provisions and with 40 CFR
§51.165, Permit Requirements, and §51.166, Prevention of Sig-
nificant Deterioration of Air Quality?

The primary benefit of an MPP for an owner or operator would be
to allow for flexible permitting of existing grandfathered facilities
by allowing them to over control certain existing facilities while
allowing other existing facilities to retain the status quo. The ag-
gregate rate of emissions from an MPP can be no more than
the sum of existing permit allowables plus the levels that would
be required under the VERP program for grandfathered facilities.
The environmental benefit is that the aggregate emissions from
grandfathered facilities under an MPP would have to reflect the
emission levels required under the VERP program. The MPP
program is not a trading program, but rather a program that pro-
vides a method for establishing levels of controls at existing fa-
cilities. Increases and decreases of emissions by an owner or
operator with an MPP can be used for netting as long as the re-
quirements under the commission’s rules for nonattainment and
PSD permitting are met. Section 116.1011(a)(1) and (2) requires
demonstration that the requirements of §116.711 and §116.811
are met, which includes references to the nonattainment and
PSD permitting requirements. Those programs are consistent
with the federal provisions.

Association of Texas Intrastate Natural Gas Pipelines supports
the effort to permit grandfathered facilities and to achieve emis-
sion reductions from those facilities through voluntary, incen-
tive-based programs, and noted that ten-year old best available
control technology (BACT) is a key element of this effort. As-
sociation of Texas Intrastate Natural Gas Pipelines is concerned
about the development of ten-year old BACT for grandfathered
engines at compressor stations since some of these engines are
not retrofittable and while old, still have a remaining useful life.
Association of Texas Intrastate Natural Gas Pipelines noted that
it will continue to work with the commission to develop ten-year
old BACT for these facilities in order to increase participation of
this industry in the program.

The commission understands the concern and will also continue
to work with ATINGP and other interested parties to determine
ten-year old BACT for grandfathered engines.
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Association of Texas Intrastate Natural Gas Pipelines com-
mented that the proposed rules did not allow the shifting
of emissions from facility to facility during operation. While
emissions are allowed to be netted and shifted prior to MPP
issuance, after issuance, each facility has an assigned emission
rate.

Association of Texas Intrastate Natural Gas Pipelines believes
that the original concept and intent of SB 766 was that MPPs
would allow flexibility in operations and asks the commission to
incorporate that concept into the rules.

The rule has not been revised in response to this comment.
The commission agrees that emissions would be allowed to be
shifted prior to MPP issuance, and that after issuance, each
facility has an assigned emission rate. Texas Clean Air Act,
§382.05194 specifically provides for flexibility on how to establish
emission rates for facilities at multiple sites as long as an aggre-
gate emission rate cap is not exceeded. However, §382.05194
does not address the issue of whether the MPP, once issued,
would be static or dynamic. The commission is adopting the
MPP rules providing for a static MPP, once issued, because of
the complexity of ensuring compliance with a dynamic statewide
MPP and ensuring that federal site-specific permitting require-
ments are not triggered. The commission believes the up front
flexibility in shifting emission rates is consistent with SB 766.

Association of Texas Intrastate Natural Gas Pipelines asked that
the amnesty provisions from the VERP program be extended to
the MPP program. Regardless of whether a grandfathered facil-
ity is permitted under a VERP or an MPP, the facility should have
the benefit of the amnesty program. The proposed rule imposes
the same deadline for applications for VERPs and MPPs, thus
the two programs are on the same track for implementation. As-
sociation of Texas Intrastate Natural Gas Pipelines believes that
the commission has the authority to exercise its enforcement dis-
cretion to extend the amnesty provisions to the MPP program
and requests that the commission do so.

Section 12 of SB 766 provides that the commission may not ini-
tiate an enforcement action against a person for failure to obtain
a preconstruction permit under TCAA, §382.0518 that is related
to the modification of a facility if, on or before August 31, 2001,
the person files an application under TCAA, §382.0519, Volun-
tary Emissions Reduction Permit. The commission believes that
the intent of this "amnesty" was to encourage the permitting of
grandfather facilities under the VERP program. The commission
recognizes the value in providing identical amnesty to grandfa-
ther facilities that might be permitted under any preconstruction
permitting mechanisms provided for by the TCAA. Therefore, the
commission agrees to allow the identical "amnesty" for facilities
which apply for an MPP.

United States Environmental Protection Agency asked for clar-
ification as to whether §116.1010(a)(1)(B) requires all grandfa-
thered facilities to obtain a voluntary reduction permit under Sub-
chapter H to qualify for an MPP.

Section 116.1010(a)(1)(B) does not require all grandfathered fa-
cilities to obtain a VERP. Section 116.1010(a)(1) provides the
requirements for summing the aggregate cap. The aggregate
cap is the summation of permit allowables for permitted units
included in the MPP plus emissions that "would" be allowed un-
der the VERP program for grandfathered facilities included in the
MPP.

United States Environmental Protection Agency asked for an ex-
planation of the §116.1010(b) reference to historic annual rate,

in particular, the basis for allowing a source to document its his-
toric annual rate which occurred prior to September 1, 1971.
EPA asked how emissions prior to that date are relevant today.
United States Environmental Protection Agency also asked if the
commission considers subsequent regulations and other provi-
sions which required reductions in emissions and if so, would
the source ever emit at such a historical maximum emission rate
(occurring before September 1, 1971) and still comply with ap-
plicable regulatory requirements. United States Environmental
Protection Agency also asked for an explanation for why such
a source should not base its historic annual rate on its current
(or representative) utilization with consideration of all current air
pollution control measures that are required and/or used by the
source.

Section 116.1010(b) establishes the general limitation on
the maximum rate that can be emitted by individual facilities
included in an MPP, mirroring TCAA, §382.05194(b). The
highest historic annual emission rate limitation would apply
to facilities which do not have a permit, i.e., grandfathered
facilities. Grandfathered facilities are those constructed or under
construction prior to September 1, 1971. A facility may remain
grandfathered from the state’s new source review program as
long as it is not modified, as that term is defined in TCAA,
382.003.Using the highest historic annual emission rate is
consistent with commission practice for determining maximum
allowable emissions from grandfathered facilities. However, the
commission does consider subsequent regulatory requirements
when establishing allowable emission rates. The highest historic
annual emission rate is the highest emission rate that a facility
under an MPP would be allowed to emit, in general. However,
other regulatory requirements could result in a lower allowable
emission rate being placed in the permit. No TNRCC permit
may allow a facility to avoid compliance with other regulatory
requirements.

With regard to §116.1010(b)(2), EPA asked if the commission
has guidelines or provisions for determining the appropriate op-
eration year that is to be used to determine the historic annual
rate and if so, why has that guidance not been incorporated into
the regulation for inclusion in the SIP. United States Environmen-
tal Protection Agency also asked for an explanation for why the
commission is not proposing such guidelines or provisions and
including them in the SIP.

The adopted rule contains the provisions for determining the
highest historic annual emission rate. Beyond the provisions in
the regulation, no formal guidelines or provisions for determining
the appropriate operation year for the historic annual rate have
been developed. The application of these provisions is straight-
forward (i.e., based on emissions data) and the commission does
not see a need to develop elaborate guidance since the estab-
lishment of a highest historic annual rate is case-by-case spe-
cific. The commission is not submitting the new MPP sections in
Chapter 116 as a SIP revision at this time, and it is thus prema-
ture to determine how 40 CFR Part 51, Subpart I might apply to
the MPP program. If and when the MPP program is submitted as
a SIP revision, the commission will address the EPA’s questions
regarding the applicability of 40 CFR Part 51, Subpart I.

Concerning §116.1010(c), EPA asked the commission to ad-
dress whether the removal, disabling, maintenance, or upgrad-
ing of emission control equipment should be evaluated to demon-
strate that such action does not render the unit less environ-
mentally beneficial, citing to 40 CFR §§51.165(a)(1)(v)(C)(8),
51.166(b)(2)(iii)(h), and 60.14(e)(5).

25 TexReg 8676 September 1, 2000 Texas Register



As stated previously, the commission is not submitting the MPP
program as a SIP revision at this time. Therefore, it is premature
to determine how the referenced sections of the 40 CFR might
apply. Nonetheless, the intent of §116.1010(c), which mirrors
TCAA, §382.05194(c), is that control equipment should not be
removed unless there is an environmental benefit.

ExxonMobil commented that §116.1010(a)(1)(A) should be
deleted and §116.1010(a)(1)(B) should be revised. The appli-
cability limitations in these two clauses seems to limit existing
permitted facilities from fully participating in the MPP proposal.
It was ExxonMobil’s interpretation of the CARE Committee
recommendation that the use of MPPs was not limited to
grandfathered facilities and that a group of facilities which in
aggregate meet the appropriate level of emission control (BACT
or ten-year old BACT) and that are geographically located in
a single air shed, should be able to bubble emissions among
those facilities. The CARE recommendations did not limit this to
only grandfathered facilities and it did not place a limit on current
emission limits in facility permits. An owner or operator with
several facilities in a single air shed should be allowed to obtain
an MPP for any combination of facilities, all previously permitted,
all grandfathered or a combination. The owner or operator
should be able to make decisions regarding the operating rates
and installation of new emission control equipment among
those facilities as long as the total emissions remain below the
aggregate emission levels.

The rule has not been revised in response to this comment. The
commission agrees that MPPs can include a combination of ex-
isting grandfathered and permitted facilities, and is clarifying that
here. The aggregate emission rate defined in §116.1010(a)(1)
is the total, or sum, of the permitted rates in §116.1010(a)(1)(A)
and the grandfathered rates in §116.1010(a)(1)(B).

Brown McCarroll & Oaks Hartline, L.L.P. suggested that
§116.1010(a)(1)(B) be split into two subsections. Subpara-
graph (B) "or for facilities...Permits" should be stricken from
the provision because facilities authorized under Subchapter
H are already covered adequately by subsection (a)(1)(A).
The rule has not been revised in response to this comment.
The three types of facilities, previously permitted, unpermitted
grandfathered, and facilities with VERPs, are consistent with
the statutory provisions in TCAA, §382.05194(a)(1)(A) and (B).
The commission has interpreted "previously permitted" to be
those facilities that have been permitted under the provisions of
TCAA, §382.0518 prior to the passage of SB 766, and do not
include those facilities permitted under Subchapter H.

ExxonMobil requested clarification of the requirement in
§116.1010(b) and suggested revised wording. ExxonMobil
believes that this requirement could be interpreted to place
either a highest or upper limit on the allowable authorization or
a lowest limit on the authorization. Will a permit writer choose
the higher or the lower of these two options? Texas Oil and
Gas Association commented that the intent of §116.1010(b)
is not clear and requested clarification that the intent is to
cap emissions from individual facilities included in the MPP at
the higher of each facility’s highest historic annual rate or the
levels in the facility’s most recent permit. Texas Industry Project
commented that it is not clear that §116.1010(b)(1) applies only
to grandfathered facilities and that if it is not the intent of the
commission to limit use of the §116.1010(b)(1) to grandfathered
facilities that the rule should be clarified. Texas Industry Project
offered language accordingly.

Section 116.1010(b) and (b)(1) have been revised to clarify that if
a facility is permitted, the rate would be the emission rate allowed
in its most recent permit, whether or not that rate is higher or
lower than the highest historic annual emission rate. If a facility
is grandfathered, the highest historic annual emission rate will
be used.

Brown McCarroll & Oaks Hartline, L.L.P. suggested amending
§116.1010(b)(2) to delete the phrase "and agreed upon by the
executive director."

The rule has not been revised in response to this comment. The
commission does not believe it is appropriate to remove the ex-
ecutive director from the determination of highest historic annual
rate.

Texas Oil and Gas Association commented that it believes
§116.1010(a) clearly provides that the intent of the MPP is
to permit construction or modification of existing facilities at
multiple plant sites with specified caps on the aggregate rate
of emission of air contaminants, provided there is no indication
that the emissions will contravene the intent of the TCAA.

Texas Clean Air Act, §382.051(b)(6) authorizes the commission
to issue an MPP for existing facilities. Texas Clean Air Act,
§382.051(a)(2) authorizes the commission to issue a permit to
"operate" an existing facility under a VERP. The commission
believes that the primary intent of the MPP is to provide a
streamlined, flexible mechanism for the permitting of grand-
fathered facilities at multiple plant sites. Given that TCAA,
§382.05194 does not provide any mechanism for construction
or modification of facilities, the commission disagrees that the
intent of the MPP is to permit construction of new facilities or
modification of existing facilities.

Texas Oil and Gas Association commented that the intent was
that the MPP should be modeled after the flexible permit pro-
gram, which is consistent with the commission’s recommenda-
tions to the legislature in the "Voluntary Emissions Reduction
Plan for the Permitting of Existing Significant Sources Required
by House Bill 3019," August 19, 1998. That report had a recom-
mendation for an MPP modeled after the flexible permit program
with an ability to allow trading of emissions between sites.

The majority of the CARE Committee recommended that the
agency examine the possibility of developing a multiple plant per-
mit modeled after the current flexible permit program, but cover-
ing multiple sites. Texas Clean Air Act, §382.05194 specifically
provides for flexibility on how to establish emission rates for facil-
ities at multiple sites as long as an aggregate emission rate cap
is not exceeded. However, §382.05194 does not address the is-
sue of whether the MPP, once issued, would be static or dynamic.
The commission is adopting the MPP rules providing for a static
MPP, once issued, because of the complexity of ensuring com-
pliance with a dynamic state-wide MPP and ensuring that federal
site-specific permitting requirements are not triggered. The com-
mission believes the up front flexibility in shifting emission rates
is consistent with SB 766.

Texas Industry Project suggests that §116.1010(a)(2) be revised
to delete the undefined phrase "no indication."

The commission agrees and has revised the rule accordingly.

Association of Texas Intrastate Natural Gas Pipelines com-
mented that §116.1011(a)(2) requires an applicant for an MPP
to provide information required by §116.811. Section 116.811
has the application requirements for a VERP and includes the
requirement for ten-year old BACT for attainment areas and
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GACT for nonattainment areas. Association of Texas Intrastate
Natural Gas Pipeline suggested that an applicant for an MPP
would not be required to add control technology, rather a
component of the aggregate emission rate for grandfathered
facilities covered by an MPP would be the level of emissions
that would be achieved had control technology under the VERP
program been used. Association of Texas Intrastate Natural
Gas Pipelines asked that its suggested language be added to
§116.1011(a)(2) to clarify that a grandfathered facility that elects
to be covered by an MPP does not have to add control technol-
ogy to be permitted. Texas Industry Project was also concerned
that the provision could be construed to incorporate substantive
requirements such as retrofitting to ten-year old BACT, and
requested clarification of the intent of §116.1010(a)(2) and the
rule language.

The commission agrees, and has added language to
§116.1011(a)(2) and to the preamble to clarify that the
VERP control technology information is needed solely for the
purpose of determining the aggregate emission rate of air
contaminants to be authorized under the MPP.

Association of Texas Intrastate Natural Gas Pipelines also asked
for a clarification to §116.1011(b) by adding the phrase "for a
multiple plant permit" between the words "apply" and "prior."

The commission agrees and has revised the rule accordingly.

Brown McCarroll & Oaks Hartline, L.L.P. commented
that §116.1011(b) should be stricken because TCAA,
§382.05194(a)(1)(B) does not require a grandfathered fa-
cility which does not apply prior to September 1, 200,1 to
first obtain a permit under Subchapter B before it is eligible
to be included in an MPP. The commission is attempting to
deprive facilities of what the statute provides in §382.0519 and
§382.05194(a)(1)(B). Section §116.1011(b) has the effect of
limiting total MPP allowable rates by requiring grandfathered
facilities to obtain a New Source Review Permit. Senate Bill 766
does not authorize the commission to impose this limitation,
and in fact, it specifically allows grandfathered facilities to be
included in an MPP, but limits allowable emissions to those that
would be allowed under Subchapter H.

The rule has not been revised in response to this comment. The
commission agrees that if a VERP has been obtained for a fa-
cility, that facility would be able to obtain an MPP on or after
September 1, 2001, without obtaining a new source review per-
mit. Once a VERP is obtained those facilities are no longer con-
sidered grandfathered. Therefore, §116.1011(b) would only ap-
ply to those grandfathered facilities that did not take advantage
of the VERP program. Texas Clean Air Act, §382.05194(a)(1)(B)
provides that the emission rate to be used for calculating the ag-
gregate rate from existing unpermitted facilities will be "the rates
that would be authorized" under the VERP program. Since the
VERP program expires on September 1, 2001, the commission
does not believe the statute contemplated extending the benefits
of the VERP program after that date.

During review of the proposed rule, staff discovered an incorrect
citation in §116.1014. That section has been revised to correctly
refer to §116.114 instead of §116.614.

Brown McCarroll & Oaks Hartline, L.L.P. suggested that
§116.1020 be amended so that "not within the scope of an
MPP" be inserted directly after "facility." This would provide the
flexibility that the MPP was intended to create since precon-
struction authorization or modification would not be required
under a MPP if the modification would not result in an increase

in either maximum historical emission rates or the maximum
allowable emissions under the permit.

The rule has not been revised in response to this comment. The
definition of "modification" in TCAA, §382.003(9)(F) excludes
changes within the scope of an MPP from being defined as a
modification. Therefore, §116.1020 does not apply to changes
that are within the scope of an MPP.

ExxonMobil believes that the provisions of §116.1021(a) place
a restriction on applicants for an MPP in that all representations
in the MPP application are considered enforceable conditions of
the subsequently issued permit. ExxonMobil is concerned that
applicants will end up in an enforcement "Catch 22" because
sometimes the final permit may mandate activity, conditions, or
restrictions that are different from the applicant’s original repre-
sentations. They suggested that the automatic incorporation of
application representations into a permit without actual inclusion
of those representations could place some facilities at risk of an
unintentional violation of their permit.

The rule has not been revised in response to this comment. Dur-
ing the review of the permit application, correspondence is often
exchanged between the applicant and the commission that re-
sults in revisions to the information contained in the application.
The final permit reflects all of the representations in an applica-
tion, including those that were refined during the review process.

Texas Industry Project requested that the commission clarify
that proposed §116.1021(a) is not intended to preclude qualified
grandfathered facilities from making changes if it is determined
that those changes are consistent with §116.116(e).

The commission agrees that qualified facilities which are at the
same plant site are not precluded from making changes consis-
tent with §116.116(e) as long as the multiple plant permit is al-
tered accordingly. However, §116.116(e) is not intended to allow
for the movement of emissions from one plant site to another.

Brown McCarroll& Oaks Hartline, L.L.P. expressed its support
of §116.1021(c)(1), but opposed §116.1021(c)(2). Section
§116.1021(c)(2) acts as a disincentive to obtain an MPP
because facilities or sites authorized under other mechanisms
are free to avail themselves of permit by rule authorization. The
commission provided no rationale for this provision so BMOH
had no choice but to oppose it.

The rule has not been revised in response to this comment.
Texas Clean Air Act, §382.05194(a) and (b) clearly specifies how
the aggregate cap and individual facility emission limitations are
to be derived. The commission believes that it would be inap-
propriate to allow the use of permits by rule to exceed the cap or
individual facility emission limitations. In addition, the language
in §116.1021(c)(2) is consistent with the limitations of the flexible
permitting program under Subchapter G which also employs the
concept of an aggregate cap and individual limitations.

United States Environmental Protection Agency asked how
§116.1040 and §116.1041 meet the provisions of 40 CFR
§51.161, Public Availability of Information and requested that
this be addressed when completing the Subpart I checklist.

The commission is not submitting new §116.1040 and
§116.1041 as a SIP revision at this time, and it is thus prema-
ture to determine how 40 CFR Part §51.161 might apply. If and
when §116.1040 and §116.1041 are submitted as a SIP revi-
sion, the commission will address the EPA’s questions regarding
the applicability of 40 CFR Part §51.161. The commission will
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continue to work with the EPA to address any specific concerns
regarding §116.1040 and §116.1041.

An individual commented that the fee for MPPs is ridiculous and
suggested that far more is spent by the commission on agency
personnel, materials, and resources. Polluters should be re-
quired to pay and large industrial corporations should not be sub-
sidized.

The rule has not been revised in response to this comment. The
application fee for new or modified facilities is 0.15% of the cap-
ital cost of a project with a $450 minimum fee and a $75,000
maximum fee. This fee structure has proven adequate to cover
the cost of implementing the NSR permitting program, histori-
cally. Because the MPP covers existing facilities, as opposed to
new or modified facilities, the commission expects the demand
on agency personnel and materials to be minimal.

SUBCHAPTER A. DEFINITIONS
30 TAC §116.10

STATUTORY AUTHORITY

The amendment is adopted under Texas Health and Safety
Code, TCAA, §382.05101, which authorizes the commission
to establish a de minimis level of air contaminants for sources
that does not require preconstruction authorization; and TCAA,
§382.051 and §382.05194, which authorize the commission
to issue multiple plant permits and to adopt rules governing
their issuance. The amendment is also adopted under Texas
Health and Safety Code, TCAA, §382.011, which authorizes
the commission to administer the requirements of the TCAA;
§382.012, which provides the commission with the authority
to develop a comprehensive plan for the state’s air; §382.017,
which authorizes the commission to adopt rules consistent
with the policy and purposes of the TCAA; §382.0513, which
authorizes the commission to establish and enforce permit
conditions; §382.0514, which authorizes the commission to
require sampling and monitoring; §382.0515, which requires
permit applications which demonstrate compliance with state
and federal statutes and rules; §382.0518, which requires
permits to prior to construction or modification; §382.057, which
authorizes the commission to exempt from permitting, changes
within any facility which will not make a significant contribution
of air contaminants to the atmosphere; §382.05196, which
authorizes the commission to adopt permits by rule for types
of facilities which will not make a significant contribution of air
contaminants to the atmosphere; §382.061, which authorizes
the commission to delegate permitting authority to the exec-
utive director; §382.062, which authorizes the commission to
adopt, charge, and collect fees for permits; and Texas Water
Code, §5.122, which authorizes the commission to delegate
uncontested matters to the executive director.

§116.10. General Definitions.

Unless specifically defined in the TCAA or in the rules of the commis-
sion, the terms used by the commission have the meanings commonly
ascribed to them in the field of air pollution control. In addition to the
terms which are defined by the TCAA, and in §101.1 of this title (relat-
ing to Definitions), the following words and terms, when used in this
chapter, shall have the following meanings, unless the context clearly
indicates otherwise.

(1) Actual emissions--The highest rate of emissions of an
air contaminant actually achieved from a qualified facility within the
120-month period prior to the change. This rate cannot exceed any ap-
plicable federal or state emissions limitation. This definition applies

only when determining whether there has been a net increase in allow-
able emissions under §116.116(e) of this title (relating to Changes to
Facilities).

(2) Allowable emissions--The authorized rate of emissions
of an air contaminant from a facility as determined in accordance with
this section. This rate cannot exceed any applicable state or federal
emissions limitation. This definition applies only when determining
whether there has been a net increase in allowable emissions under
§116.116(e) of this title.

(A) Permitted facility--For a facility with a permit under
this chapter, the allowable emissions shall be any emission limit estab-
lished in the permit on a MAERT and any emission limit contained in
representations in the permit application which was relied upon in issu-
ing the permit, plus any allowable emissions authorized under Chapter
106 of this title (relating to Permits by Rule).

(B) Facility permitted by rule--For a facility operating
under Chapter 106 of this title, the allowable emissions shall be the least
of the emissions rate allowed in Chapter 106, Subchapter A of this title
(relating to General Requirements), the emissions rate specified in the
applicable permit by rule, or the federally enforceable emission rate
established on a PI-8 form.

(C) Qualified grandfathered facility--For a qualified
grandfathered facility, the allowable emissions shall be the maximum
annual emissions rate after the implementation of any air pollution
control methods to become a qualified facility, plus 10% of the
maximum annual emissions rate prior to the implementation of such
control methods, but in no case shall the allowable emissions be
greater than the maximum annual emissions rate prior to the imple-
mentation of such control methods. The maximum annual emissions
rate is the emissions rate at the maximum annual capacity according
to the physical or operational design of the facility, data from actual
operations over a period of no more than 12 months that demonstrates
the maximum annual capacity, or other information that demonstrates
the maximum annual capacity. Except where a grandfathered facility
has been modified, the allowable emissions for the modification shall
be determined as a permitted facility.

(D) Standard permit facility--For a facility authorized
by standard permit, other than §116.617(2) of this title (relating to Stan-
dard Permits for Pollution Control Projects), the allowable emissions
shall be the maximum emissions rate represented in the registration to
use the standard permit.

(E) Special exemption facility--For a facility operating
under a special exemption, the allowable emissions shall be the emis-
sions rate represented in the original special exemption request.

(F) The allowable emissions for a qualified facility shall
not be adjusted by the voluntary installation of controls.

(3) Best available control technology (BACT)--BACT with
consideration given to the technical practicability and the economic
reasonableness of reducing or eliminating emissions from the facility.

(4) Facility--A discrete or identifiable structure, device,
item, equipment, or enclosure that constitutes or contains a stationary
source, including appurtenances other than emission control equip-
ment. A mine, quarry, well test, or road is not a facility.

(5) Federally enforceable--All limitations and conditions
which are enforceable by the EPA, including:

(A) those requirements developed under Title 40 of the
Code of Federal Regulations (CFR) Parts 60 and 61 (40 CFR 60 and
61);

ADOPTED RULES September 1, 2000 25 TexReg 8679



(B) Chapter 113, Subchapter C of this title (relating to
National Emission Standards for Hazardous Air Pollutants for Source
Categories (FCAA §112, 40 CFR 63));

(C) requirements within any applicable state implemen-
tation plan (SIP);

(D) any permit requirements established under 40 CFR
§52.21;

(E) any permit requirements established under regula-
tions approved under 40 CFR Part 51, Subpart I, including permits is-
sued under the EPA-approved program that is incorporated into the SIP
and that expressly requires adherence to any permit issued under such
program; or

(F) any permit requirements established under Sub-
chapter C of this chapter (relating to Hazardous Air Pollutants:
Regulations Governing Constructed or Reconstructed Major Sources
(FCAA, §112(g), 40 CFR Part 63)).

(6) Grandfathered facility--Any facility that is not a new
facility since it was constructed prior to the permit requirements of this
chapter.

(7) Lead smelting plant--Any facility which produces pu-
rified lead by melting and separating lead from metal and nonmetal-
lic contaminants and/or by reducing oxides into elemental lead. Raw
materials consist of lead concentrates, lead-bearing ores or lead scrap,
drosses, or other lead-bearing residues. Additional processing may in-
clude refining and alloying. A facility which only remelts lead bars or
ingots for casting into lead products is not a lead smelting plant.

(8) Maximum allowable emissions rate table (MAERT)--A
table included with a preconstruction permit issued under this chapter
that contains the allowable emission rates established by the permit for
a facility.

(9) Modification of existing facility--Any physical change
in, or change in the method of operation of, a facility in a manner that
increases the amount of any air contaminant emitted by the facility into
the atmosphere or that results in the emission of any air contaminant
not previously emitted. The term does not include:

(A) insignificant increases in the amount of any air con-
taminant emitted that is authorized by one or more commission exemp-
tions;

(B) insignificant increases at a permitted facility;

(C) maintenance or replacement of equipment compo-
nents that do not increase or tend to increase the amount or change the
characteristics of the air contaminants emitted into the atmosphere;

(D) an increase in the annual hours of operation unless
the existing facility has received a preconstruction permit or has been
exempted, under the TCAA, §382.057, from preconstruction permit
requirements;

(E) a physical change in, or change in the method of op-
eration of, a facility that does not result in a net increase in allowable
emission of any air contaminant and that does not result in the emis-
sion of any air contaminant not previously emitted, provided that the
facility:

(i) has received a preconstruction permit or permit
amendment or has been exempted under the TCAA, §382.057, from
preconstruction permit requirements no earlier than 120 months before
the change will occur; or

(ii) uses, regardless of whether the facility has re-
ceived a preconstruction permit or permit amendment or has been ex-
empted under the TCAA, §382.057, an air pollution control method
that is at least as effective as the BACT that the commission required
or would have required for a facility of the same class or type as a con-
dition of issuing a permit or permit amendment 120 months before the
change will occur;

(F) a physical change in, or change in the method of
operation of, a facility where the change is within the scope of a flexible
permit or a multiple plant permit; or

(G) a change in the method of operation of a natural gas
processing, treating, or compression facility connected to or part of a
natural gas gathering or transmission pipeline which does not result in
an annual emission rate of any air contaminant in excess of the volume
emitted at the maximum designed capacity, provided that the facility is
one for which:

(i) construction or operation started on or before
September 1, 1971, and at which either no modification has occurred
after September 1, 1971, or at which modifications have occurred only
under Chapter 106 of this title; or

(ii) construction started after September 1, 1971,
and before March 1, 1972, and which registered in accordance with
TCAA, §382.060, as that section existed prior to September 1, 1991.

(10) New facility--A facility for which construction is com-
menced after August 30, 1971, and no contract for construction was
executed on or before August 30, 1971, and that contract specified a
beginning construction date on or before February 29, 1972.

(11) New source--Any stationary source, the construction
or modification of which is commenced after March 5, 1972.

(12) Nonattainment area--A defined region within the state
which is designated by the EPA as failing to meet the national ambient
air quality standard for a pollutant for which a standard exists. The
EPA will designate the area as nonattainment under the provisions of
FCAA, §107(d).

(13) Public notice--The public notice of application for a
permit as required in this chapter.

(14) Qualified facility--An existing facility that satisfies
the criteria of either paragraph (9)(E)(i) or (ii)of this section.

(15) Source--A point of origin of air contaminants, whether
privately or publicly owned or operated.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005728
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: April 7, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
SUBCHAPTER B. NEW SOURCE REVIEW
PERMITS
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DIVISION 1. PERMIT APPLICATION
30 TAC §§116.110, 116.116, 116.119

STATUTORY AUTHORITY

The amendments and new section are adopted under Texas
Health and Safety Code, TCAA, §382.05101, which authorizes
the commission to establish a de minimis level of air contami-
nants for sources that does not require preconstruction autho-
rization; and TCAA, §382.051 and §382.05194, which authorize
the commission to issue multiple plant permits and to adopt rules
governing their issuance. The amendments and new section
are also proposed under Texas Health and Safety Code, TCAA,
§382.011, which authorizes the commission to administer the
requirements of the TCAA; §382.012, which provides the com-
mission with the authority to develop a comprehensive plan for
the state’s air; §382.017, which authorizes the commission to
adopt rules consistent with the policy and purposes of the TCAA;
§382.0513, which authorizes the commission to establish and
enforce permit conditions; §382.0514, which authorizes the com-
mission to require sampling and monitoring; §382.0515, which
requires permit applications which demonstrate compliance with
state and federal statutes and rules; §382.0518, which requires
permits to prior to construction or modification; §382.057, which
authorizes the commission to exempt from permitting, changes
within any facility which will not make a significant contribution of
air contaminants to the atmosphere; §382.05196, which autho-
rizes the commission to adopt permits by rule for types of facili-
ties which will not make a significant contribution of air contam-
inants to the atmosphere; §382.061, which authorizes the com-
mission to delegate permitting authority to the executive director;
§382.062, which authorizes the commission to adopt, charge,
and collect fees for permits; and Texas Water Code, §5.122,
which authorizes the commission to delegate uncontested mat-
ters to the executive director.

§116.119. De Minimis Facilities or Sources.
(a) Facilities or sources that meet the conditions of one or more

of the paragraphs of this subsection are considered by the commission
to be de minimis, which means that registration or authorization prior
to construction is not required:

(1) categories of facilities or sources included on the list
entitled "De Minimis Facilities or Sources;"

(2) facilities or sources at a site which, in combination, use
the following materials at no more than the rate prescribed in subpara-
graphs (A) - (F) of this paragraph:

(A) cleaning and stripping solvents, 50 gallons per year;

(B) coatings (excluding plating materials), 100 gallons
per year;

(C) dyes, 1,000 pounds per year;

(D) bleaches, 1,000 gallons per year;

(E) fragrances (excluding odorants), 250 gallons per
year;

(F) water-based surfactants/detergents, 2,500 gallons
per year;

(3) facilities or sources located inside a building at a site
which meet the following sitewide emission rate caps based on the July
19, 2000 Effects Screening Levels (ESL) list without the addition of
control devices, as defined in §101.1 of this title (relating to Defini-
tions).
Figure: 30 TAC §116.119(a)(3)

(4) any individual facility, source, or group of facilities or
sources which the executive director determines to be de minimis based
upon:

(A) proximity to receptors;

(B) rate of emission of air contaminants;

(C) engineering judgment and experience; and

(D) determination that no adverse toxicological or
health effects would occur off property.

(b) De minimis facilities or sources at a site which are subse-
quently determined by the executive director to be in violation of any
commission rule, permit, order, or statute within the commission’s ju-
risdiction, will no longer be considered de minimis and must obtain
registration or authorization under this chapter or Chapter 106 of this
title (relating to Permits by Rule).

(c) The "List of De Minimis Facilities or Sources" will be
maintained in the commission’s Office of Permitting, Remediation,
and Registration in Austin, with copies maintained in the commis-
sion’s regional offices, and on the commission’s home page on the
World Wide Web.

(1) Persons may petition the executive director to amend
the "List of De Minimis Facilities or Sources" or the executive director
may amend the list as necessary.

(2) When amending the list to add or delete categories of
facilities, sources, or groups of facilities or sources, the executive di-
rector will consider, at a minimum, the following:

(A) typical operating scenarios;

(B) typical design and location;

(C) the types and rates of air contaminants emitted;

(D) engineering judgment and experience; and

(E) toxicological or health impacts.

(3) When amending the list to add or delete categories of
facilities, sources, or groups of facilities or sources, the executive di-
rector will publish notice of the proposed amendment on the commis-
sion’s home page on the World Wide Web and will allow 30 days for
comments. If a category of facilities, sources, or groups of facilities
or sources is deleted from the list, the owner or operator will have 180
days from the date of publication of the amended list on the commis-
sion’s home page on the World Wide Web to obtain, register, or apply
for authorization under this chapter or Chapter 106 of this title (relating
to Permits by Rule).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005729
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: April 7, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
SUBCHAPTER F. STANDARD PERMITS
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30 TAC §§116.603, 116.620, 116.621

STATUTORY AUTHORITY

The amendments are adopted under Texas Health and Safety
Code, TCAA, §382.05101, which authorizes the commission
to establish a de minimis level of air contaminants for sources
that does not require preconstruction authorization; and TCAA,
§382.051 and §382.05194, which authorize the commission to
issue multiple plant permits and to adopt rules governing their
issuance. The amendments are also adopted under Texas
Health and Safety Code, TCAA, §382.011, which authorizes
the commission to administer the requirements of the TCAA;
§382.012, which provides the commission with the authority
to develop a comprehensive plan for the state’s air; §382.017,
which authorizes the commission to adopt rules consistent
with the policy and purposes of the TCAA; §382.0513, which
authorizes the commission to establish and enforce permit
conditions; §382.0514, which authorizes the commission to
require sampling and monitoring; §382.0515, which requires
permit applications which demonstrate compliance with state
and federal statutes and rules; §382.0518, which requires
permits to prior to construction or modification; §382.057, which
authorizes the commission to exempt from permitting, changes
within any facility which will not make a significant contribution
of air contaminants to the atmosphere; §382.05196, which
authorizes the commission to adopt permits by rule for types
of facilities which will not make a significant contribution of air
contaminants to the atmosphere; §382.061, which authorizes
the commission to delegate permitting authority to the exec-
utive director; §382.062, which authorizes the commission to
adopt, charge, and collect fees for permits; and Texas Water
Code, §5.122, which authorizes the commission to delegate
uncontested matters to the executive director.

§116.620. Installation and/or Modification of Oil and Gas Facilities.

(a) Emission specifications.

(1) Venting or flaring more than 0.3 long tons per day of
total sulfur shall not be allowed.

(2) No facility shall be allowed to emit total uncontrolled
emissions of sulfur compounds, except sulfur dioxide (SO

2
), from all

vents (excluding process fugitives emissions) equal to or greater than
four pounds per hour unless the vapors are collected and routed to a
flare.

(3) Any vent, excluding any safety relief valves that dis-
charge to the atmosphere only as a result of fire or failure of utilities,
emitting sulfur compounds other than SO

2
shall be at least 20 feet above

ground level.

(4) New or modified internal combustion reciprocating en-
gines or gas turbines permitted under this standard permit shall satisfy
all of the requirements of §106.512 of this title (relating to Stationary
Engines and Turbines), except that registration using the Form PI-7 or
PI-8 shall not be required. Emissions from engines or turbines shall
be limited to the amounts found in §106.4(a)(1) of this title (relating to
Requirements for Permitting by Rule).

(5) Total Volatile Organic Compound (VOC) emissions
from a natural gas glycol dehydration unit shall not exceed ten tons per
year (tpy) unless the vapors are collected and controlled in accordance
with subsection (b)(2) of this section.

(6) Any combustion unit (excluding flares, internal com-
bustion engines, or natural gas turbines), with a design maximum heat
input greater than 40 million British thermal units (Btu) per hour (using

lower heating values) shall not emit more than 0.06 pounds of nitrogen
oxides per million Btu.

(7) No facility which is less than 500 feet from the nearest
off-plant receptor shall be allowed to emit uncontrolled VOC process
fugitive emissions equal to or greater than ten tpy, but less than 25 tpy,
unless the equipment is inspected and repaired according to subsection
(c)(1) of this section.

(8) No facility which is 500 feet or more from the nearest
off-plant receptor shall be allowed to emit uncontrolled VOC process
fugitive emissions equal to or greater than 25 tpy unless the equipment
is inspected and repaired according to subsection (c)(1) of this section.

(9) No facility which is less than 500 feet from the nearest
off-plant receptor shall be allowed to emit uncontrolled VOC process
fugitive emissions equal to or greater than 25 tpy unless the equipment
is inspected and repaired according to subsection (c)(2) of this section.

(10) No facility shall be allowed to emit uncontrolled VOC
process fugitive emissions equal to or greater than 40 tpy unless the
equipment is inspected and repaired according to subsection (c)(2) of
this section.

(11) No facility which is located less than 1/4 mile from
the nearest off-plant receptor shall be allowed to emit hydrogen sulfide
H

2
S or SO

2
process fugitive emissions unless the equipment is inspected

and repaired according to subsection (c)(3) of this section. No facility
which is located at least 1/4 mile from the nearest off-plant receptor
shall be allowed to emit H

2
S or SO

2
process fugitive emissions unless

the equipment is inspected and repaired according to subsection (c)(3)
of this section or unless the H

2
S or SO

2
emissions are monitored with

ambient property line monitors according to subsection (e)(1) of this
section. Components in sweet crude oil or gas service as defined by
Chapter 101 of this title (relating to General Air Quality Rules) are
exempt from these limitations.

(12) Flares shall be designed and operated in accordance
with 40 Code of Federal Regulations (CFR), Part 60.18 or equivalent
standard approved by the commission, including specifications of min-
imum heating values of waste gas, maximum tip velocity, and pilot
flame monitoring. If necessary to ensure adequate combustion, suffi-
cient gas shall be added to make the gases combustible. An infrared
monitor is considered equivalent to a thermocouple for flame monitor-
ing purposes. An automatic ignition system may be used in lieu of a
continuous pilot.

(13) Appropriate documentation shall be submitted to
demonstrate that compliance with the Prevention of Significant
Deterioration (PSD) and nonattainment new source review provisions
of the FCAA, Parts C and D, and regulations promulgated thereunder,
and with Subchapter C of this chapter (relating to Hazardous Air
Pollutants: Regulations Governing Constructed or Reconstructed
Major Sources (FCAA, §112(g), 40 CFR Part 63)) are being met.
The oil and gas facility shall be required to meet the requirements of
Subchapter B of this chapter (relating to New Source Review Permits)
instead of this subchapter if a PSD or nonattainment permit or a review
under Subchapter C of this chapter is required.

(14) Documentation shall be submitted to demonstrate
compliance with applicable New Source Performance Standards
(NSPS, 40 CFR Part 60).

(15) Documentation shall be submitted to demonstrate
compliance with applicable National Emission Standards for Haz-
ardous Air Pollution (NESHAP, 40 CFR Part 61).

(16) Documentation shall be submitted to demonstrate
compliance with applicable maximum achievable control technology
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standards as listed under 40 CFR Part 63, promulgated by the EPA
under FCAA, §112 or as listed in Chapter 113, Subchapter C of this
title (relating to National Emissions Standards for Hazardous Air
Pollutants for Source Categories (FCAA §112, 40 CFR Part 63)).

(17) New and increased emissions shall not cause or con-
tribute to a violation of any National Ambient Air Quality Standard or
regulation property line standards as specified in Chapters 111, 112,
and 113 of this title (relating to Control of Air Pollution from Visible
Emissions and Particulate Matter; Control of Air Pollution from Sulfur
Compounds; and Control of Air Pollution from Toxic Materials). Engi-
neering judgment and/or computerized air dispersion modeling may be
used in this demonstration. To show compliance with §116.610(a)(1)
of this title (relating to Applicability) for H

2
S emissions from process

vents, ten milligrams per cubic meter shall be used as the "L" value in-
stead of the value represented by §116.610(a)(1) of this title.

(18) Fuel for all combustion units and flare pilots shall be
sweet natural gas or liquid petroleum gas, fuel gas containing no more
than ten grains of total sulfur per 100 dry standard cubic feet (dscf),
or field gas. If field gas contains more than 1.5 grains of H

2
S or 30

grains total sulfur compounds per 100 dscf, the operator shall maintain
records, including at least quarterly measurements of fuel H

2
S and total

sulfur content, which demonstrate that the annual SO
2
emissions from

the facility do not exceed the limitations listed in the standard permit
registration. If a flare is the only combustion unit on a property, the
operator shall not be required to maintain such records on flare pilot
gas.

(b) Control requirements.

(1) Floating roofs or equivalent controls shall be required
on all new or modified storage tanks, other than pressurized tanks
which meet §106.476 of this title (relating to Pressurized Tanks or
Tanks Vented to Control), unless the tank is less than 25,000 gallons
in nominal size or the vapor pressure of the compound to be stored
in the tank is less than 0.5 pounds per square inch absolute (psia) at
maximum short-term storage temperature.

(A) For internal floating roofs, mechanical shoe pri-
mary seal or liquid-mounted primary seal or a vapor-mounted primary
with rim-mounted secondary seal shall be used.

(B) Mechanical shoe or liquid-mounted primary seals
shall include a rim-mounted secondary seal on all external floating
roofs tanks. Vapor-mounted primary seals will not be accepted.

(C) All floating roof tanks shall comply with the re-
quirements under §115.112(a)(2)(A) - (F) of this title (relating to Con-
trol Requirements).

(D) In lieu of a floating roof, tank emissions may be
routed to:

(i) a destruction device such that a minimum VOC
destruction efficiency of 98% is achieved; or

(ii) a vapor recovery system such that a minimum
VOC recovery efficiency of 95% is achieved.

(E) Independent of the permits by rule listed in this
paragraph, if the emissions from any fixed roof tank exceed ten tpy
of VOC or ten tpy of sulfur compounds, the tank emissions shall
be routed to a destruction device, vapor recovery unit, or equivalent
method of control that meets the requirements listed in subparagraph
(D) of this paragraph.

(2) The VOC emissions from a natural gas glycol dehydra-
tion unit shall be controlled as follows.

(A) If total uncontrolled VOC emissions are equal to or
greater than ten tpy, but less than 50 tpy, a minimum of 80% by weight
minimum control efficiency shall be achieved by either operating a con-
denser and a separator (or flash tank), vapor recovery unit, destruction
device, or equivalent control device.

(B) If total uncontrolled VOC emissions are equal to or
greater than 50 tpy, a minimum of:

(i) 98% by weight minimum destruction efficiency
shall be achieved by a destruction device or equivalent; or

(ii) 95% by weight minimum control efficiency shall
be achieved by a vapor recovery system or equivalent.

(c) Inspection requirements.

(1) Owners or operators who are subject to subsection
(a)(7) or (8) of this section shall comply with the following require-
ments.

(A) No component shall be allowed to have a VOC leak
for more than 15 days after the leak is detected to exceed a VOC con-
centration greater than 10,000 parts per million by volume (ppmv)
above background as methane, propane, or hexane, or the dripping or
exuding of process fluid based on sight, smell, or sound for all compo-
nents. The VOC fugitive emission components which contact process
fluids where the VOCs have an aggregate partial pressure or vapor pres-
sure of less than 0.5 psia at 100 degrees Fahrenheit are exempt from
this requirement. If VOC fugitive emission components are in service
where the operating pressure is at least 0.725 pounds per square inch
(psi) (five kilopascals (Kpa)) below ambient pressure, then these com-
ponents are also exempt from this requirement as long as the equipment
is identified in a list that is made available upon request by the agency
representatives, the EPA, or any other air pollution agency having ju-
risdiction. All piping and valves two inches nominal size and smaller,
unless subject to federal NSPS requiring a fugitive VOC emissions leak
detection and repair program or Chapter 115 of this title (relating to
Control of Air Pollution from Volatile Organic Compounds), are also
exempt from this requirement.

(B) All technically feasible repairs shall be made to re-
pair a VOC leaking process fugitive component within 15 days after the
leak is detected. If the repair of a component would require a unit shut-
down, the repair may be delayed until the next scheduled shutdown.
All leaking components which cannot be repaired until a scheduled
shutdown shall be identified for such repair by tagging. The executive
director, at his discretion, may require early unit shutdown or other
appropriate action based on the number and severity of tagged leaks
awaiting shutdown.

(C) New and reworked underground process pipelines
containing VOCs shall contain no buried valves such that process fugi-
tive emission inspection and repair is rendered impractical.

(D) To the extent that good engineering practice will
permit, new and reworked valves and piping connections in VOC ser-
vice shall be so located to be reasonably accessible for leak-checking
during plant operation. Valves elevated more than two meters above a
support surface will be considered non- accessible and shall be identi-
fied in a list to be made available upon request.

(E) New and reworked piping connections in VOC ser-
vice shall be welded or flanged. Screwed connections are permissi-
ble only on piping smaller than two-inch diameter. No later than the
next scheduled quarterly monitoring after initial installation or replace-
ment, all new or reworked connections shall be gas-tested or hydrauli-
cally-tested at no less than normal operating pressure and adjustments
made as necessary to obtain leak-free performance. Flanges in VOC
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service shall be inspected by visual, audible, and/or olfactory means at
least weekly by operating personnel walk- through.

(F) Each open-ended valve or line in VOCservice, other
than a valve or line used for safety relief, shall be equipped with a
cap, blind flange, plug, or a second valve. Except during sampling,
the second valve shall be closed.

(G) Accessible valves in VOC service shall be moni-
tored by leak-checking for fugitive emissions at least quarterly using
an approved gas analyzer. For valves equipped with rupture discs, a
pressure gauge shall be installed between the relief valve and rupture
disc to monitor disc integrity. All leaking discs shall be replaced at
the earliest opportunity, but no later than the next process shutdown.
Sealless/leakless valves (including, but not limited to, welded bonnet
bellows and diaphragm valves) and relief valves equipped with a rup-
ture disc or venting to a control device are exempt from monitoring.

(H) Dual pump seals with barrier fluid at higher pres-
sure than process pressure, seals degassing to vent control systems kept
in good working order, or seals equipped with an automatic seal fail-
ure detection and alarm system, submerged pumps, or sealless pumps
(including, but not limited to, diaphragm, canned, or magnetic driven
pumps) are exempt from monitoring.

(I) All other pump and compressor seals emitting VOC
shall be monitored with an approved gas analyzer at least quarterly.

(J) After completion of the required quarterly inspec-
tions for a period of at least two years, the operator of the oil and gas
facility may request in writing to the Office of Permitting, Remediation,
and Registration that the monitoring schedule be revised based on the
percent of valves leaking. The percent of valves leaking shall be deter-
mined by dividing the sum of valves leaking during current monitoring
and valves for which repair has been delayed by the total number of
valves subject to the requirements. This request shall include all data
that has been developed to justify the following modifications in the
monitoring schedule.

(i) After two consecutive quarterly leak detection
periods with the percent of valves leaking equal to or less than 2.0%,
an owner or operator may begin to skip one of the quarterly leak
detection periods for the valves in gas/vapor and light liquid service.

(ii) After five consecutive quarterly leak detection
periods with the percent of valves leaking equal to or less than 2.0%,
an owner or operator may begin to skip three of the quarterly leak de-
tection periods for the valves in gas/vapor and light liquid service.

(2) Owners or operators who are subject to subsection
(a)(9) or (10) of this section shall comply with the following require-
ments.

(A) No component shall be allowed to have a VOC leak
for more than 15 days after the leak is found which exceeds a VOC con-
centration greater than 500 ppmv for all components except pumps and
compressors and greater than 2,000 ppmv for pumps and compressors
above background as methane, propane, or hexane, or the dripping or
exuding of process fluid based on sight, smell, or sound. The VOC
fugitive emission components which contact process fluids where the
VOCs have an aggregate partial pressure or vapor pressure of less than
0.044 psia at 100 degrees Fahrenheit are exempt from this requirement.
If VOC fugitive emission components are in service where the operat-
ing pressure is at least 0.725 psi (five Kpa) below ambient pressure,
these components are also exempt from this requirement as long as the
equipment is identified in a list that is made available upon request by
agency representatives, the EPA, or any air pollution control agency
having jurisdiction. All piping and valves two inches nominal size and
smaller are also exempt from this requirement.

(B) All technically feasible repairs shall be made to re-
pair a VOC leaking process fugitive component within 15 days after the
leak is detected. If the repair of a component would require a unit shut-
down, the repair may be delayed until the next scheduled shutdown.
All leaking components which cannot be repaired until a scheduled
shutdown shall be identified for such repair by tagging. The executive
director, at his or her discretion, may require early unit shutdown or
other appropriate action based on the number and severity of tagged
leaks awaiting shutdown.

(C) New and reworked underground process pipelines
containing VOCs shall contain no buried valves such that process fugi-
tive emission inspection and repair is rendered impractical.

(D) To the extent that good engineering practice will
permit, new and reworked valves and piping connections in VOC ser-
vice shall be so located to be reasonably accessible for leak-checking
during plant operation. Valves elevated more than two meters above a
support surface will be considered non- accessible and shall be identi-
fied in a list to be made available upon request.

(E) New and reworked piping connections in VOC ser-
vice shall be welded or flanged. Screwed connections are permissi-
ble only on piping smaller than two-inch diameter. No later than the
next scheduled quarterly monitoring after initial installation or replace-
ment, all new or reworked connections shall be gas-tested or hydrauli-
cally-tested at no less than normal operating pressure and adjustments
made as necessary to obtain leak-free performance. Flanges in VOC
service shall be inspected by visual, audible, and/or olfactory means at
least weekly by operating personnel walk- through.

(F) Each open-ended valve or line in VOCservice, other
than a valve or line used for safety relief, shall be equipped with a
cap, blind flange, plug, or a second valve. Except during sampling,
the second valve shall be closed.

(G) Accessible valves in VOC service shall be moni-
tored by leak-checking for fugitive emissions at least quarterly using
an approved gas analyzer. For valves equipped with rupture discs, a
pressure gauge shall be installed between the relief valve and rupture
disc to monitor disc integrity. All leaking discs shall be replaced at
the earliest opportunity, but no later than the next process shutdown.
Sealless/leakless valves (including, but not limited to, welded bonnet
bellows and diaphragm valves) and relief valves equipped with a rup-
ture disc or venting to a control device are exempt from monitoring.

(H) Dual pump seals with barrier fluid at higher pres-
sure than process pressure, seals degassing to vent control systems kept
in good working order or seals equipped with an automatic seal fail-
ure detection and alarm system, submerged pumps, or sealless pumps
(including, but not limited to, diaphragm, canned, or magnetic driven
pumps) are exempt from monitoring.

(I) All other pump and compressor seals emitting VOC
shall be monitored with an approved gas analyzer at least quarterly.

(J) After completion of the required quarterly inspec-
tions for a period of at least two years, the operator of the oil and gas
facility may request in writing to the Office of Permitting, Remediation,
and Registration that the monitoring schedule be revised based on the
percent of valves leaking. The percent of valves leaking shall be deter-
mined by dividing the sum of valves leaking during current monitoring
and valves for which repair has been delayed by the total number of
valves subject to the requirements. This request shall include all data
that has been developed to justify the following modifications in the
monitoring schedule.

(i) After two consecutive quarterly leak detection
periods with the percent of valves leaking equal to or less than 2.0%,
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an owner or operator may begin to skip one of the quarterly leak
detection periods for the valves in gas/vapor and light liquid service.

(ii) After five consecutive quarterly leak detection
periods with the percent of valves leaking equal to or less than 2.0%,
an owner or operator may begin to skip three of the quarterly leak de-
tection periods for the valves in gas/vapor and light liquid service.

(K) A directed maintenance program shall be used and
consist of the repair and maintenance of VOC fugitive emission com-
ponents assisted simultaneously by the use of an approved gas analyzer
such that a minimum concentration of leaking VOC is obtained for each
component being maintained. Replaced components shall be remoni-
tored within 30 days of being placed back into VOC service.

(3) For owners and operators who are subject to the appli-
cable parts of subsection (a)(11) of this section, auditory and visual
checks for SO

2
and H

2
S leaks within the operating area shall be made

every day. Immediately, but no later than eight hours upon detection of
a leak, operating personnel shall take the following actions:

(A) isolate the leak; and

(B) commence repair or replacement of the leaking
component; or

(C) use a leak collection/containment system to prevent
the leak until repair or replacement can be made if immediate repair is
not possible.

(d) Approved test methods.

(1) An approved gas analyzer used for the VOC fugitive
inspection and repair requirement in subsection (c) of this section, shall
conform to requirements listed in 40 CFR §60.485(a) and (b).

(2) Tutweiler analysis or equivalent shall be used to deter-
mine the H

2
S content as required under subsections (a) and (e) of this

section.

(3) Proper operation of any condenser used as a VOC emis-
sions control device to comply with subsection (a)(5) of this section
shall be tested to demonstrate compliance with the minimum control
efficiency. Sampling shall occur within 60 days after start-up of new
or modified facilities. The permittee shall contact the Engineering Ser-
vices Section, Office of Compliance and Enforcement 45 days prior to
sampling for approval of sampling protocol. The appropriate regional
office in the region where the source is located shall also be contacted
45 days prior to sampling to provide them the opportunity to view the
sampling. Neither the regional office nor the Engineering Services Sec-
tion, Office of Compliance and Enforcement personnel are required to
view the testing. Sampling reports which comply with the provisions of
the "TNRCC Sampling Procedures Manual," Chapter 14 ("Contents of
Sampling Reports," dated January 1983 and revised July 1985), shall
be distributed to the appropriate regional office, any local programs,
and the Engineering Services Section, Office of Compliance and En-
forcement.

(e) Monitoring and recordkeeping requirements.

(1) If the operator elects to install and maintain ambient
H

2
S property line monitors to comply with subsection (a)(11) of this

section, the monitors shall be approved by the Engineering Services
Section, Office of Compliance and Enforcement office in Austin, and
shall be capable of detecting and alarming at H

2
S concentrations of ten

ppmv. Operations personnel shall perform an initial on-site inspection
of the facility within 24 hours of initial alarm and take corrective actions
as listed in subsection (c)(3)(A) - (C) of this section within eight hours
of detection of a leak.

(2) The results of the VOC leak detection and repair re-
quirements shall be made available to the executive director or any air
pollution control agency having jurisdiction upon request. Records, for
all components, shall include:

(A) appropriate dates;

(B) test methods;

(C) instrument readings;

(D) repair results; and

(E) corrective actions. Records of flange inspections
are not required unless a leak is detected.

(3) Records for repairs and replacements made due to in-
spections of H

2
S and SO

2
components shall be maintained.

(4) Records shall be kept for each production, processing,
and pipeline tank battery or for each storage tank if not located at a tank
battery, on a monthly basis, as follows:

(A) tank battery identification or storage tank identifi-
cation, if not located at a tank battery;

(B) compound stored;

(C) monthly throughput in barrels/month; and

(D) cumulative annual throughput, barrels/year.

(5) A plan shall be submitted to show how ongoing com-
pliance will be demonstrated for the efficiency requirements listed in
subsection (b)(1)(D) of this section. The demonstration may include,
but is not limited to, monitoring flowrates, temperatures, or other op-
erating parameters.

(6) Records shall be kept on at least a monthly basis of all
production facility flow rates (in standard cubic feet per day) and total
sulfur content of process vents or flares or gas processing streams. Total
sulfur shall be calculated in long tons per day.

(7) Records shall be kept of all ambient property line moni-
tor alarms and shall include the date, time, duration, and cause of alarm,
date and time of initial on-site inspection, and date and time of correc-
tive actions taken.

(8) All required records shall be made available to repre-
sentatives of the agency, the EPA, or local air pollution control agencies
upon request and be kept for at least two years. All required records
shall be kept at the plant site, unless the plant site is unmanned during
business hours. For plant sites ordinarily unmanned during business
hours, the records shall be maintained at the nearest office in the state
having day-to-day operations control of the plant site.

§116.621. Municipal Solid Waste Landfills.

A person may claim a standard permit for the construction or modifi-
cation to a municipal solid waste landfill (MSWLF) or municipal solid
waste facility (MSW facility) as defined in §101.1 of this title (relat-
ing to Definitions), including, but not limited to, Type I, Type 1-AE,
Type II, Type III, Type IV, Type IV-AE, Type VI, and Type IX sites as
defined in §330.41 of this title (relating to Types of Municipal Solid
Waste Sites).

(1) An MSWLF and associated waste acceptance and han-
dling facilities which comply with §116.610 of this title (relating to
Applicability), except §116.610(a)(1) of this title; §116.611 of this title
(relating to Registration Requirements); §116.614 of this title (relating
to Standard Permit Fees); and §116.615 of this title (relating to General
Conditions) qualify for a standard permit.
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(2) Separate permit authorization under Subchapter B of
this chapter (relating to New Source Review Permits) must be obtained
for the following:

(A) industrial solid waste solidification/stabilization fa-
cilities;

(B) outdoor burning;

(C) waste incineration other than that used to control
landfill gas emissions;

(D) landfill cells in which any regulated quantities of
hazardous waste will be placed;

(E) MSWLF and MSW facilities with passive collec-
tion systems as defined in 40 Code of Federal Regulations (CFR),
§60.751; and

(F) any project which constitutes a new major source,
or major modification under the new source review requirements of the
FCAA, Part C (Prevention of Significant Deterioration review), Part D
(nonattainment review) and regulations promulgated thereunder, or is
an affected source (as defined in §116.15(1) of this title (relating to Sec-
tion 112(g) Definitions)) subject to Subchapter C of this chapter (relat-
ing to Hazardous Air Pollutants: Regulations Governing Constructed
or Reconstructed Major Sources (FCAA, §112(g) 40 CFR Part 63))
shall be subject to the requirements of §116.110 of this title (relating
to Applicability) rather than this subchapter.

(3) Registration shall include, in addition to the informa-
tion required by §116.611 of this title, an initial design capacity report
in accordance with 40 CFR, §60.757(a)(2).

(4) The permit holder shall comply with the air emissions
standards as specified in 40 CFR Part 60, Subpart WWW, with the
following additions and changes.

(A) The gas collection and control system (GCCS) shall
conform with specifications for active collection systems as specified
in 40 CFR, §60.759.

(B) The GCCS shall be designed to control nonmethane
organic compounds (NMOC) gas emissions in one or more of the fol-
lowing ways by routing the total collected gas to:

(i) an open flare with a minimum height of 30 feet
and which satisfies all of the requirements of Chapter 106, Subchapter
A of this title (relating to General Requirements) and §106.492 of this
title (relating to Flares), except that registration using Form PI-7 or PI-8
shall not be required;

(ii) a control device (such as an enclosed flare) with
a minimum vent release height of 30 feet and which reduces the total
collected NMOC gas emissions by 98%, or to less than 20 parts per
million by volume (ppmv), as hexane;

(iii) a gas treatment system that processes the col-
lected gas for subsequent use or sale. The sum of all emissions from
any atmospheric vent from the gas treatment system shall be subject to
the requirements of clause (ii) of this subparagraph;

(iv) gas or liquid fuel-fired stationary internal com-
bustion reciprocating engines or gas turbines that satisfy all of the re-
quirements of Chapter 106, Subchapter A of this title and §106.512 of
this title (relating to Stationary Engines and Turbines), except that reg-
istration using Form PI-7 or PI-8 shall not be required; or

(v) boilers, heaters, or other combustion units, but
not including stationary internal combustion engines or turbines, that
satisfy all of the requirements of Chapter 106, Subchapter A of this

title and §106.183 of this title (relating to Boilers, Heaters, or Other
Combustion Devices).

(C) The active GCCS may be capped or removed only
if, in addition to the requirements listed in 40 CFR, §60.752(b)(2)(v),
the MSWLF is permanently closed under §§330.250 - 330.256 of this
title (relating to Closure and Post-closure).

(5) MSWLF owners and operators shall monitor and con-
trol particulate matter as follows.

(A) All material handling and transport operations shall
be conducted in a manner so as to minimize any fugitive particulate
matter emissions.

(B) Roads and other areas subject to vehicle traffic shall
be paved and cleaned, watered, or treated with dust-suppressant chem-
icals as necessary to control particulate matter emissions.

(C) During excavation, MSWLF cells shall be watered
or treated with dust-suppressant chemicals as necessary to control par-
ticulate matter emissions.

(6) High volume air sampling for net ground level concen-
trations of total particulate matter shall be performed upon request of
the executive director or a designated representative. Each test shall
consist of at least one upwind and one downwind sample taken simul-
taneously. The tests shall be performed during normal operations. A
monitoring plan for high volume sampling shall be developed in ac-
cordance with the Office of Air Quality Management Plan, Appendix
I (EPA Requirements for Quality Assurance Project Plans, dated Feb-
ruary 1995) and the "TNRCC Sampling Procedures Manual," Chapter
11 (dated January 1983 and revised July 1985), and shall require ap-
proval by the executive director or a designated representative prior to
sampling. The executive director or a designated representative shall
be afforded the opportunity to observe all such sampling equipment,
operations, and records upon request.

(7) GCCS components (compressor seals, pipeline valves,
pressure relief valves in gaseous service, flanges, and pump seals) at
an MSWLF or MSW facility, where the total of all estimated uncon-
trolled fugitive emissions from all components is greater than ten tons
per year, shall be inspected and maintained under the requirements of
§116.620(c)(1)(A) - (J) of this title (relating to Installation and/or Mod-
ification of Oil and Gas Facilities), with the following changes and ad-
ditions.

(A) Instead of the definition in §116.620(c)(1)(A) of
this title, a leak shall be defined as the escape of gas with a total or-
ganic compound concentration greater than or equal to 10,000 ppmv
above background as methane; or the dripping or exuding of process
fluid based on sight, smell, or sound.

(B) In §116.620(c)(1)(C) of this title, new and reworked
underground pipelines containing NMOC that are located within the
gas collection area and are in continuous vacuum service may contain
buried valves.

(C) In §116.620(c)(1)(E) of this title, high density poly-
ethylene pipe connections may be fused or flanged.

(D) In addition to those components exempted in
§116.620(c)(1)(A) - (J) of this title, the following additional compo-
nents are exempt from the maintenance and inspection protocols:

(i) components which are in a continuous vacuum
service;

(ii) valves which are not externally regulated, such
as in-line check valves;
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(iii) pressure relief valves which are downstream of
an intact rupture disc; and

(iv) reciprocating compressors which are equipped
with degassing vents and vent control systems.

(E) Alternate methods of fugitive monitoring may be
used, subject to the approval of the executive director.

(8) The owner or operator of each MSWLF unit shall main-
tain complete and up-to-date records sufficient to readily determine
continuous compliance with the requirements of this section for the
previousfive years of operation. All the records shall be maintained in
an operating record in accordance with §330.113(b)(11) of this title (re-
lating to Recordkeeping Requirements). The records shall be available
for review upon request by representatives of the commission or any
local air pollution agency having jurisdiction. The following record-
keeping requirements shall apply, in addition to those specified in 40
CFR 60, Subpart WWW.

(A) Permit holders who are subject to the permits by
rule of Chapter 106 of this title (relating to Permits by Rule), as speci-
fied in paragraph (4) of this section shall maintain any records specified
in the permit by rule.

(B) Permit holders who are subject to paragraph (7) of
this section shall maintain a leaking-components log in accordance
with §116.620(e)(2) of this title.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005730
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: April 7, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
SUBCHAPTER G. FLEXIBLE PERMITS
30 TAC §§116.710, 116.715, 116.721, 116.722, 116.750

STATUTORY AUTHORITY

The amendments are adopted under Texas Health and Safety
Code, TCAA, §382.05101, which authorizes the commission
to establish a de minimis level of air contaminants for sources
that does not require preconstruction authorization; and TCAA,
§382.051 and §382.05194, which authorize the commission to
issue multiple plant permits and to adopt rules governing their
issuance. The amendments are also adopted under Texas
Health and Safety Code, TCAA, §382.011, which authorizes
the commission to administer the requirements of the TCAA;
§382.012, which provides the commission with the authority
to develop a comprehensive plan for the state’s air; §382.017,
which authorizes the commission to adopt rules consistent
with the policy and purposes of the TCAA; §382.0513, which
authorizes the commission to establish and enforce permit
conditions; §382.0514, which authorizes the commission to
require sampling and monitoring; §382.0515, which requires
permit applications which demonstrate compliance with state
and federal statutes and rules; §382.0518, which requires

permits to prior to construction or modification; §382.057, which
authorizes the commission to exempt from permitting, changes
within any facility which will not make a significant contribution
of air contaminants to the atmosphere; §382.05196, which
authorizes the commission to adopt permits by rule for types
of facilities which will not make a significant contribution of air
contaminants to the atmosphere §382.061, which authorizes
the commission to delegate permitting authority to the exec-
utive director; §382.062, which authorizes the commission to
adopt, charge, and collect fees for permits; and Texas Water
Code, §5.122, which authorizes the commission to delegate
uncontested matters to the executive director.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005731
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: April 7, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
SUBCHAPTER J. MULTIPLE PLANT PERMITS
30 TAC §§116.1010, 116.1011, 116.1014, 116.1015, 116.1020,
116.1021, 116.1040, 116.1041, 116.1050, 116.1060, 116.1070

STATUTORY AUTHORITY

The new sections are adopted under Texas Health and Safety
Code, TCAA, §382.05101, which authorizes the commission
to establish a de minimis level of air contaminants for sources
that does not require preconstruction authorization; TCAA,
§382.051 and §382.05194, which authorize the commission to
issue multiple plant permits and to adopt rules governing their
issuance. The new sections are also adopted under Texas
Health and Safety Code, TCAA, §382.011, which authorizes
the commission to administer the requirements of the TCAA;
§382.012, which provides the commission with the authority
to develop a comprehensive plan for the state’s air; §382.017,
which authorizes the commission to adopt rules consistent
with the policy and purposes of the TCAA; §382.0513, which
authorizes the commission to establish and enforce permit
conditions; §382.0514, which authorizes the commission to
require sampling and monitoring; §382.0515, which requires
permit applications which demonstrate compliance with state
and federal statutes and rules; §382.0518, which requires
permits to prior to construction or modification; §382.057, which
authorizes the commission to exempt from permitting, changes
within any facility which will not make a significant contribution
of air contaminants to the atmosphere; §382.05196, which
authorizes the commission to adopt permits by rule for types
of facilities which will not make a significant contribution of air
contaminants to the atmosphere; §382.061, which authorizes
the commission to delegate permitting authority to the exec-
utive director; §382.062, which authorizes the commission to
adopt, charge, and collect fees for permits; and Texas Water
Code, §5.122, which authorizes the commission to delegate
uncontested matters to the executive director.
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§116.1010. Applicability.

(a) A person may obtain a multiple plant permit for existing
facilities subject to TCAA, §382.0518 or §382.0519 at multiple plant
sites that are owned or operated by the same person or persons under
common control if:

(1) the aggregate rate of emission of air contaminants to be
authorized under the permit does not exceed the total of:

(A) for previously permitted facilities, the rates autho-
rized in the existing permits; and

(B) for existing grandfathered facilities or for facilities
authorized under Subchapter H of this chapter (relating to Voluntary
Emission Reduction Permits), the rates that would be authorized under
Subchapter H of this chapter; and

(2) the emissions from the facilities will not contravene the
intent of the TCAA, including protection of the public’s health and
physical property.

(b) A permit issued under this subchapter may not authorize
emissions from any facility that exceeds that facility’s highest historic
annual rate, if the facility is grandfathered, or the levels authorized in
the facility’s most recent permit, if the facility is permitted. The highest
historic annual rate would be determined by either of the following:

(1) using data that shows the maximum annual emission
rate at which the emission unit actually operated and emitted prior to
September 1, 1971 for 12 consecutive months, including any increases
authorized by a permit by rule; or

(2) using data related to emissions (e.g., production, fuel
firing, throughput, sulfur content, etc.) as appropriate, which are se-
lected by the applicant and agreed upon by the executive director, to
reasonably approximate the actual annual emission rate from any op-
erational year.

(c) Emissions control equipment previously installed at a facil-
ity permitted under this chapter may not be removed or disabled unless
the action is undertaken to maintain or upgrade the control equipment
or to otherwise reduce the impact of emissions authorized by the com-
mission.

§116.1011. Multiple Plant Permit Application.

(a) An application for a multiple plant permit must include a
completed Form PI-1M Multiple Plant Permit Application. The Form
PI-1M must be signed by an authorized representative of the applicant.
The Form PI-1M specifies additional support information which must
be provided before the application is deemed complete. In order to be
granted a multiple plant permit, the owner or operator of the existing
facilities shall submit the following information to the commission:

(1) information to demonstrate compliance with applicable
conditions of §116.711 of this title (relating to Flexible Permit Appli-
cation);

(2) for grandfathered facilities, as defined in §116.10(6) of
this title (relating to General Definitions) for which a multiple plant
permit application is filed prior to September 1, 2001, the information
required by §116.811(3) of this title (relating to Voluntary Emission
Reduction Permit Application) solely for the purpose of determining
the aggregate emission rate of air contaminants to be authorized under
the permit;

(3) for permitted facilities, the relevant permit;

(4) relevant information, indicating that the emissions from
the facilities will not contravene the intent of the TCAA, including pro-
tection of the public’s health and physical property.

(5) information necessary to calculate the cost of public no-
tice under §116.1040 of this title (relating to Multiple Plant Permit Pub-
lic Notice).

(b) Grandfathered facilities which do not apply for a multiple
plant permit prior to September 1, 2001 must first obtain a permit under
Subchapter B of this chapter (relating to New Source Review Permits)
before they are eligible to be included in a multiple plant permit.

§116.1014. Application Review Schedule.

The multiple plant permit application will be reviewed by the commis-
sion in accordance with §116.114 of this title (relating to Application
Review Schedule).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005732
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: April 7, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
CHAPTER 122. FEDERAL OPERATING
PERMITS
The Texas Natural Resource Conservation Commission (com-
mission) adopts amendments to §122.10, General Definitions;
§122.110, Delegation of Authority to Executive Director;
§122.130, Initial Application Due Dates; §122.131, Phased
Permit Detail; §122.132, Application and Required Information
for Initial Permit Issuance, Reopening, Renewal, or General
Operating Permits; §122.134, Complete Application; §122.139,
Application Review Schedule; §122.140, Representations in Ap-
plication; §122.142, Permit Content Requirements; §122.143,
General Terms and Conditions; §122.161, Miscellaneous;
§122.210, General Requirements for Revisions; §122.213,
Procedures for Administrative Permit Revisions; §122.217,
Procedures for Minor Permit Revisions; §122.322, Bilingual
Public Notice; §122.350, EPA Review; §122.410, Operating
Permit Interface; §122.412, Acid Rain Permit Application Due
Dates; §122.414, Acid Rain Permit Revisions; §122.501,
General Operating Permits; §122.502, Authorization to Oper-
ate; §122.503, Application Revisions for Changes at a Site;
§122.504, Application Revisions When an Applicable Require-
ment or State-Only Requirement is Promulgated or Adopted
or a General Operating Permit is Revised or Rescinded;
§122.505, Renewal of the Authorization to Operate Under a
General Operating Permit; and §122.506, Public Notice for
General Operating Permits. The commission also adopts new
§122.600, Implementation of Periodic Monitoring; §122.602,
Periodic Monitoring Applicability; §122.604, Periodic Monitoring
Application Due Dates; §122.606, Applications for Periodic
Monitoring; §122.608, Procedures for Incorporating Periodic
Monitoring Requirements; §122.610, Periodic Monitoring Gen-
eral Operating Permits Content; §122.612, Periodic Monitoring
Requirements Permits and General Operating Permit Appli-
cations; §122.700, Implementation of Compliance Assurance
Monitoring; §122.702, Compliance Assurance Monitoring
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Applicability; §122.704, Compliance Assurance Monitoring
Application Due Dates; §122.706, Applications for Compliance
Assurance Monitoring; §122.708, Procedures for Incorporating
Compliance Assurance Monitoring Requirements; §122.710,
Compliance Assurance Monitoring General Operating Permit
Content; §122.712, General Terms and Conditions for Compli-
ance Assurance Monitoring; §122.714, Compliance Assurance
Monitoring Requirements in Permits and General Operating
Permit Applications; and §122.716, Compliance Assurance
Monitoring Quality Improvement Plans.

Sections 122.10, 122.134, 122.140, 122.142, 122.143,
122.161, 122,217, 122.501 - 122.506, 122.604, 122.606,
122.608, 122.610, 122.612, 122.700, 122.702, 122.706,
122.708, 122.712, 122.714, and 122.716 are adopted with
changes to the proposed text as published in the March 10,
2000, issue of the Texas Register (25 TexReg 1979). Sections
122.110, 122.130 - 122.132, 122.139, 122.210, 122.213,
122.322, 122.350, 122.410, 122.412, 122.414, 122.600,
122.602, 122.704, and 122.710 are adopted without changes
and will not be republished.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES

Title V of the 1990 Amendments to the Federal Clean Air Act
(FCAA), enacted on November 15, 1990, directed the United
States Environmental Protection Agency (EPA) to establish the
minimum requirements for a state operating permit program.
The EPA promulgated 40 Code of Federal Regulations Part 70
(40 CFR Part 70) to comply with this directive. The commission
adopted Chapter 122, Federal Operating Permits, to implement
the federal operating permits program required by 40 CFR Part
70.

This rulemaking revised Chapter 122 to address two federally
mandated monitoring programs: compliance assurance moni-
toring and periodic monitoring. On October 22, 1997, EPA es-
tablished the Compliance Assurance Monitoring (CAM) Program
with the promulgation of 40 CFR Part 64 to respond to FCAA,
§114(a)(3), concerning enhanced monitoring and compliance
certifications and FCAA, §504(b), concerning monitoring and
analysis (62 FR 54901). 40 CFR 64 was originally proposed in
1991 as the enhanced monitoring rule. However, due to the con-
troversy surrounding it and subsequent proposals, EPA decided
to shift the focus of 40 CFR Part 64, and the enhanced monitor-
ing rule was withdrawn and replaced with CAM. The EPA states
that "the general purpose of the monitoring required by Part 64
is to assure compliance with emission standards through requir-
ing monitoring of the operation and maintenance of the control
equipment and, if applicable, operating conditions of the pollu-
tant-specific emissions unit" (62 FR 54918). The commission
adopts this rulemaking to provide the regulatory structure for im-
plementing CAM through the federal operating permits program
and to provide a streamlined implementation approach. The
CAM requirements reside in the new Subchapter H, concerning
Compliance Assurance Monitoring.

The other federal monitoring program addressed by this rule-
making is "periodic monitoring." Although EPA promulgated
an entire rule to specifically define the requirements for imple-
menting CAM, the regulatory authority for periodic monitoring
resides solely in 40 CFR §70.6(a)(3)(i)(B). This requirement
specifies that where an applicable requirement does not require
periodic testing or instrumental or non-instrumental monitoring
(which may consist of recordkeeping designed to serve as

monitoring), the permit must contain periodic monitoring suffi-
cient to yield reliable data from the relevant time period that is
representative of an emission unit’s compliance with the permit.
The commission has always had the authority under Chapter
122 to incorporate periodic monitoring requirements into federal
operating permits. However, this rulemaking provides an alter-
native streamlined approach, similar to that adopted for CAM, to
implement periodic monitoring requirements. The requirements
for the implementation of periodic monitoring reside in the new
Subchapter G, concerning Periodic Monitoring. Finally, the
commission amended some sections of Chapter 122 to provide
clarity to portions of the rules, to correct outdated statutory
references, to address an administrative error in a previous
rulemaking, to address recent changes in federal rules, and to
address requirements in the Texas Clean Air Act (TCAA).

SECTION BY SECTION DISCUSSION

The explanation of the rule is divided into three parts. The first
part contains a general overview of CAM and the streamlined
CAM implementation approach, as well as a discussion of
the specific CAM requirements of Subchapter H (§§122.700
- 122.716). The second part contains a general overview of
periodic monitoring and the periodic monitoring implementation
approach, as well as a discussion of the relationship between
CAM and periodic monitoring (§§122.600 - 122.612). The
second part also contains a discussion of the specific periodic
monitoring requirements of Subchapter G. The third part is
a discussion of other amendments to Chapter 122, including
amendments to acid rain requirements (§§122.110 - 122.506).
The commission introduced several new terms into §122.10 and
amended several others. Specific changes to definitions are
discussed in the applicable part of the preamble discussion.

In accordance with §122.10(2), CAM is an applicable re-
quirement of the federal operating permits program because
EPA states that CAM was promulgated under the authority of
FCAA, §114(a)(3) and §504(b). The commission adopts this
rulemaking to provide the regulatory structure for implementing
CAM through the federal operating permits program in Texas
and to provide a streamlined implementation approach. Unlike
many other applicable requirements that specifically define
emission limitations or standards and associated monitoring,
recordkeeping, reporting, and testing requirements, 40 CFR 64
is a general monitoring rule that defines broad principles and
performance criteria for establishing CAM requirements in the
federal operating permit, but does not specifically define the
monitoring requirements that apply to a specific emission unit.
As a result, Subchapter H is necessary to provide procedures
for establishing the CAM requirements that will apply to permit
holders.

40 CFR 64 applies to emission units with control devices at major
sources that have the pre- control potential to emit greater than
the major source threshold levels and are subject to an emission
limitation or standard in an applicable requirement. It only ap-
plies to emission units meeting all these criteria, evaluated on
a pollutant-by-pollutant basis. 40 CFR 64 also contains exemp-
tions for certain emission limitations and standards and specific
types of emission units. It requires monitoring that provides a
reasonable assurance of compliance with the applicable require-
ments and reflects proper operation and maintenance of the con-
trol device.

Three options for the implementation of CAM were considered:
a strictly "case-by-case" approach, a rulemaking approach, and
a general operating permit (GOP) approach. 40 CFR 64 focuses
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on a "case-by-case" approach. This approach would require
each owner or operator to design a monitoring plan for each
emission unit subject to CAM and to submit it, along with a de-
tailed justification for each element of the plan, to the permitting
authority for approval. However, due to the complex nature of
the 40 CFR 64 requirements and the number of emission units
in Texas that may be subject to 40 CFR 64, the design and review
of "case-by-case" CAM plans would be resource-intensive for
both permit holders and the executive director. Under a strictly
"case-by-case" approach, maintaining consistency in the appli-
cation of CAM requirements across the state may be difficult. In
addition, a strictly "case-by-case" approach would require sepa-
rate executive director review, public review, and EPA review for
each individual CAM plan. The commission does not believe that
implementing CAM on a strictly "case-by-case" basis is the best
use of the regulated community’s, the public’s, EPA’s, or the ex-
ecutive director’s resources. Consequently, the commission did
not propose to implement CAM on a strictly "case-by-case" ba-
sis.

In addition to the strictly "case-by-case" approach, an imple-
mentation approach using rulemaking to establish CAM require-
ments was considered. This approach would require the com-
mission to use rulemaking to establish monitoring requirements
for applicable requirements that would satisfy CAM for emission
units across the state. However, as with a strictly "case-by-
case" approach, the rulemaking process is resource-intensive
and, due to the procedural requirements involved, is often very
time- consuming. In addition, because applicable requirements
change frequently, keeping CAM requirements that are estab-
lished through rulemaking current would be difficult. If an appli-
cable requirement changed, revisions to the affected rule would
be required before the CAM requirements could be updated to
account for the change in the applicable requirement. The mini-
mum time for the commission to complete rulemaking is approx-
imately five months. The commission does not believe that a
rulemaking approach for the implementation of CAM is a suitable
or practical option. Therefore, the commission did not propose
a rulemaking approach for the implementation of CAM.

Finally, GOPs were considered as a means for implementing
CAM. This approach would allow the executive director to use
GOPs to establish the monitoring requirements that would sat-
isfy CAM for emission units across the state. The commission
believes that the compliance assurance monitoring general op-
erating permit (CAM GOP) approach would minimize resource
expenditures for the permit holder, the executive director, the
public, affected states, and EPA. This approach would allow the
permit holder to choose a CAM monitoring option determined
by the executive director to satisfy CAM rather than design a
"case-by-case" CAM plan. These monitoring options could be
used by multiple emission units across the state. Use of these
CAM GOPs would allow EPA, the public, and affected states to
consolidate the majority of their review of these requirements
and, thus, allow the executive director to resolve any comments
more efficiently. As a result of the consolidated review and pre-
determined options in the CAM GOP, this approach would help
ensure that implementation of these requirements is consistent
across the state. In contrast to the rulemaking approach, CAM
GOPs could be revised through the GOP revision process. This
would allow the executive director to more easily revise CAM
GOPs to reflect rule changes.

Although 40 CFR 64 focuses on a "case-by-case" approach, it
allows permitting authorities the flexibility to use a programmatic

approach, such as the CAM GOP approach, for the implemen-
tation of CAM. The commission submitted several comments to
EPA during the development of 40 CFR 64, recommending that
permitting authorities be allowed to establish CAM requirements
on a programmatic basis. This programmatic approach would
allow permitting authorities to design CAM monitoring require-
ments for a class of emission units that can be used across the
state. The preamble to the promulgated 40 CFR 64 rule states
that "[t]he EPA encourages States to consider adding monitor-
ing requirements to existing and new rules that are consistent
with 40 CFR 64 requirements. In this manner, the burdens as-
sociated with source-specific monitoring development could be
reduced. To provide an incentive for this type of rule, the final rule
includes a provision (see §64.4(b)) that allows the owner or op-
erator to rely upon this type of programmatic rule as the primary
documentation of the appropriateness of its monitoring. This ap-
proach would reduce the number of case-by-case reviews nec-
essary to implement 40 CFR 64 (62 FR 54903). Although the
40 CFR 64 preamble discusses the programmatic approach in
the context of rulemaking, the commission believes that the CAM
GOP approach is consistent with the goals of the programmatic
approach and achieves the same results. As discussed previ-
ously, the CAM GOP approach would more easily accommo-
date changes in applicable requirements than would a rulemak-
ing approach. The ability to quickly address revised applicable
requirements is particularly important to ensure that federal op-
erating permits reflect a site’s most current compliance obliga-
tions. Thus, the CAM GOP streamlined approach is designed to
address 40 CFR 64 requirements in a programmatic manner.

This rulemaking establishes procedures for using CAM GOPs to
provide monitoring options for emission units subject to 40 CFR
64. Establishing CAM requirements through a GOP will provide
for a streamlined implementation of 40 CFR 64. Traditionally,
GOPs have been used to codify applicable requirements for spe-
cific types of sites (e.g., Oil and Gas, Bulk Fuel Terminal, Munic-
ipal Solid Waste Landfill, and Site-Wide). However, a CAM GOP
will address only CAM requirements. A CAM GOP will contain
emission limitations or standards and corresponding monitoring
options determined by the executive director to satisfy 40 CFR
64. For each emission limitation or standard, permit holders may
choose an appropriate monitoring option depending on the char-
acteristics of the emission unit or control device. To provide the
permit holder the flexibility to use monitoring for one emission
limitation or standard to satisfy CAM requirements for another,
the executive director will incorporate monitoring options from
applicable requirements that satisfy CAM into the CAM GOP, as
appropriate. As permit holders apply to use a CAM GOP, the
executive director will review the appropriateness of any moni-
toring option selected, as well as any additional, site-specific re-
quirements that may be necessary to satisfy 40 CFR 64. Once
approved, the monitoring option will be codified in the federal
operating permit. For permit holders operating under traditional
GOPs and utilizing a CAM GOP, the approved monitoring options
become representations under which the permit holder shall op-
erate. Each CAM GOP, and the CAM monitoring options it con-
tains, will be subject to public notice, affected state review, notice
and comment hearing (if requested), EPA review, and public peti-
tion, consistent with the procedures in Subchapter F, concerning
General Operating Permits.

Because the commission recognizes that the CAM GOP ap-
proach may not be appropriate in all cases, the adopted rules al-
low permit holders the flexibility to submit a "case-by-case" CAM
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plan for review and approval by the executive director. There-
fore, use of the CAM GOP approach will be optional. However,
the information required to be in a "case-by-case" CAM plan ap-
plication may be more than that required to be in a CAM GOP
application for the primary reason that the executive director will
be evaluating its contents for the first time. For example, while a
CAM GOP will be evaluated by the executive director, EPA, af-
fected states, and the public before a permit holder submits an
application with a CAM GOP monitoring option from the CAM
GOP, the monitoring plan submitted in a CAM "case-by-case"
application is not subject to similar review before being submit-
ted to the executive director for approval. Furthermore, much of
the information required in a CAM "case-by- case" application
will already be contained in the compliance assurance monitor-
ing GOPs. A detailed discussion of Subchapter H containing the
requirements for a CAM GOP and a "case-by-case" CAM plan
follows.

SUBCHAPTER H: COMPLIANCE ASSURANCE MONITORING

The sections implementing CAM are contained in new Subchap-
ter H, concerning Compliance Assurance Monitoring. The com-
mission also amended §122.10 to define terms applicable to
CAM. These terms are discussed as they appear in Subchap-
ter H and in the context in which they are used. Terms from 40
CFR 64 were added to §122.10 where needed to explain Sub-
chapter H, unless already addressed in Chapter 122.

The commission adopts §122.700, concerning Implementation
of compliance assurance monitority. The implementation
approach in §122.700 creates two methods for addressing CAM
requirements in permits or authorizations to operate: (1) CAM
GOP; and (2) the CAM case-by-case determination. Either
method may be used to establish CAM requirements and both
methods are designed to satisfy 40 CFR 64. The commission
also defined the terms "Compliance assurance monitoring gen-
eral operating permit (CAM GOP)" and "Compliance assurance
monitoring (CAM) case- by-case determination" in §122.10.

The term "Compliance assurance monitoring general operating
permit (CAM GOP)" is defined in §122.10(4) as a GOP issued
under Subchapter F, concerning General Operating Permits,
which provides monitoring options established by the executive
director to satisfy Subchapter H, concerning Compliance
Assurance Monitoring. This definition is added to distinguish
GOPs that are designed to satisfy CAM requirements from
traditional general operating permits, which are used to codify
all applicable requirements for specific types of sites. 40 CFR
64 does not contain procedures for developing CAM GOPs;
therefore, the commission adopted Subchapter H to address
these procedures. A CAM GOP will contain a list of emission
limitations or standards that are subject to Subchapter H.
Associated with each emission limitation or standard will be
monitoring options established by the executive director to sat-
isfy CAM. A CAM GOP will be subject to public notice, affected
state review, notice and comment hearing (if requested), EPA
review, and public petition as are all GOPs when initially issued
under Subchapter F. The executive director plans to develop
multiple CAM GOPs, each CAM GOP addressing different
groups of applicable requirements. Permit holders may select
an appropriate monitoring option from a CAM GOP and submit
an application to the executive director for approval to use the
option to satisfy CAM requirements. If approved, the monitoring
option will be codified in the federal operating permit. For permit
holders operating under traditional GOPs and utilizing a CAM
GOP, the approved monitoring options become representations

under which the permit holder shall operate. The commission
is also providing flexibility in Subchapter H to allow permit
holders to request a CAM case-by-case determination. In some
cases, due to unique site-specific circumstances, the monitoring
options contained in a CAM GOP may not be appropriate for
a specific emission unit or control device. In other cases, the
permit holder may just prefer to develop a site- specific monitor-
ing approach. In addition, some applicable requirements may
apply to a limited number of emission units across the state and
developing monitoring options for these applicable requirements
for inclusion in a CAM GOP may not be resource-efficient for
the executive director.

Section 122.10(3) defines the term "Compliance assurance
monitoring (CAM) case-by-case determination" as a monitoring
plan designed by the permit holder and approved by the execu-
tive director to satisfy 40 CFR 64. This definition was added to
distinguish between a CAM GOP and a "case-by-case" determi-
nation. Once approved, the "case-by-case" monitoring plan will
be incorporated into the federal operating permit. Because 40
CFR 64 focuses on a "case-by-case" approach, the commission
chose not to adopt Chapter 122 rule language to define this
approach. Instead, the commission relies on specified sections
of 40 CFR 64 for implementing the "case-by-case" approach. In
the proposed rule, these sections of 40 CFR 64 were identified
in §122.700. These sections are more appropriately identified
in other sections of Subchapter H and are now identified in
§§122.706, 122.708, and 122.714. In the interest of providing
consistency with the existing Federal Operating Permit Program
under Chapter 122, all permit holders, regardless of the imple-
mentation approach, will determine applicability using §122.702,
concerning Compliance Assurance Monitoring Applicability,
will submit applications in accordance with the schedules in
§122.704, concerning Compliance Assurance Monitoring Appli-
cation Due Dates, and must comply with §122.708, concerning
Procedures for Incorporating Compliance Assurance Monitoring
Requirements. Section 122.712, concerning General Terms
and Conditions for Compliance Assurance Monitoring, applies
to all permit holders because it contains general terms and
conditions potentially applicable to both case-by-case determi-
nations and CAM GOPs. Section 122.716, concerning Quality
Improvement Plans, applies to all permit holders in order to
provide consistency in implementation.

The commission recognizes that, in some cases, 40 CFR 64 and
Chapter 122 use different terms to describe the same concept.
This difference in terminology exists because Texas developed
its federal operating permit program before the promulgation of
40 CFR 64. To address these differences and maintain consis-
tency with Chapter 122, the commission adopts §122.700(b),
which states that references in 40 CFR 64 to 40 CFR 70 shall
be satisfied by the requirements of Chapter 122. For example,
the commission uses the Chapter 122 term "deviation" instead
of the 40 CFR 64 terms "excursion" and "exceedance." The com-
mission believes that the Chapter 122 definition of deviation al-
leviates the necessity of incorporating into Chapter 122 the 40
CFR 64 definitions for exceedance and excursion. According to
40 CFR 64, exceedance means a condition that is detected by
monitoring that provides data in terms of an emission limitation
or standard and that indicates that emissions (or opacity) are
greater than the applicable emission limitation or standard (or
less than the applicable standard in the case of a percent reduc-
tion requirement) consistent with any averaging period specified
for averaging the results of the monitoring. Excursion means a
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departure from an indicator range established for monitoring un-
der 40 CFR 64, consistent with any averaging period specified
for averaging the results of the monitoring. Deviation, as defined
in Chapter 122, is any indication of noncompliance with a term or
condition of a permit, as found using, at a minimum, compliance
method data from monitoring, recordkeeping, reporting, or test-
ing required by the permit. All three terms define instances when
an emission unit may not be in compliance with an applicable
emission limitation or standard. However, the commission notes
that deviations, including excursions and exceedences, are not
necessarily violations. The commission believes that the defini-
tion of deviation is sufficiently broad to encompass the terms "ex-
ceedance" and "excursion". Furthermore, although 40 CFR 64
defined these two separate terms, the response to each condi-
tion is the same and the two terms are always used together. For
example, under 40 CFR §64.7(d), a permit holder would respond
to excursions and exceedences in the same manner. Therefore,
the commission believes that making a distinction between sit-
uations which indicate that emissions are exceeding an emis-
sion limitation or standard and situations where an indicator of
performance is outside the bounds of proper operation is unnec-
essary. Also, consistent with the Chapter 122 use of the term
deviation, the commission adopts the term "deviation limit," in-
stead of adopting the 40 CFR 64 term "indicator range."

The commission adopts §122.702 to address CAM applicability.
CAM is applicable to emission units that satisfy each of the fol-
lowing criteria. First, the emission unit must be located at a major
source subject to Chapter 122 and not be an exempted utility unit
under §122.702(d). Second, the emission unit must be subject
to an emission limitation or standard for an air pollutant (or sur-
rogate thereof) in an applicable requirement, except as noted in
§122.702(c). Third, the emission unit must use a control device
to achieve compliance with the emission limitation or standard in
the applicable requirement. Finally, the emission unit must have
a pre-control device potential to emit greater than or equal to the
amount in tons per year required for a site to be classified as
a major source. The applicability criteria for each emission unit
must be considered separately with respect to each air pollutant
(i.e., on a pollutant-by-pollutant basis).

Because use of a control device is important in determining appli-
cability under §122.702, the commission defines the term "con-
trol device" in §122.10(6) and makes clear in §122.702(a) that
the term "control device," as used in Subchapter H, shall have the
meaning defined in §122.10(6). 30 TAC §101.1, concerning Defi-
nitions, also contains a definition in §101.1(18) for control system
or control device; however, the definition in §122.10(6) only ap-
plies to Subchapter H. The definition for §122.10(6) is necessary
because EPA specifically excluded inherent process equipment
from the 40 CFR 64 definition of control device and §101.1(18)
does not. The control device definition in §122.10(6) is consis-
tent with 40 CFR 64; however, for simplicity, the §122.10(6) def-
inition combines the 40 CFR 64 definitions of control device and
inherent process equipment.

Another important concept in §122.702 is the determination of
CAM applicability on a pollutant-by-pollutant basis. In 40 CFR
§64.1, EPA states that CAM applies to "pollutant-specific emis-
sion units" and defines the term as an emissions unit considered
separately with respect to each regulated air pollutant. Rather
than define in Chapter 122 the term "pollutant-specific emission
unit," the commission believes that §122.702(a) accomplishes
the same result. Section 122.702(a) states that for purposes of
CAM applicability, each emission unit shall be considered sepa-
rately with respect to each air pollutant. The following example

illustrates how Subchapter H applies on a "pollutant-by- pollu-
tant" basis.

Example: A permit holder in Harris County has an emission unit
located at a site which is a major source. The emission unit
emits particulate matter (PM), sulfur dioxide (SO

2
), nitrogen ox-

ides (NO
x
), and carbon monoxide (CO). The emission unit is sub-

ject to applicable requirements that contain emission limitations
or standards for PM, SO

2
, and NO

x
emissions. The emission unit

is equipped with a control device to comply with the emission
limitations or standards regulating PM and NO

x
. The emission

unit has a pre-control device potential to emit 50 tons per year of
PM and 30 tons per year of NO

x
. The major source threshold in

Harris County for PM and NO
x
is 100 tons per year and 25 tons

per year, respectively. The major source threshold is 25 tons per
year, because Harris County is a severe ozone nonattainment
county and NO

x
is a precursor to ozone.

The emission unit is not subject to CAM for PM because the
emission unit’s pre-control device potential to emit PM is less
than the Harris County major source threshold for PM. The emis-
sion unit is not subject to CAM for SO

2
because the emission unit

is not equipped with a control device which is used to comply
with the applicable emission limitations or standards for SO

2
. The

emission unit is not subject to CAM for CO because the emission
unit is not subject to any applicable requirements that contain
emission limitations or standards for CO. However, the emission
unit is subject to CAM with respect to NO

x
because it satisfies all

of the CAM applicability criteria in §122.702(b).

Consistent with 40 CFR §64.2(a), §122.702(b)(1) applies
whether the emission unit is subject to an emission limitation or
standard for an air pollutant, or surrogate thereof. The inclusion
of the clause "or surrogate thereof" is to address situations in
which an emission limitation or standard is expressed in terms
of a pollutant (or other surrogate) that is different from the air
pollutant that is being controlled (62 FR 54912). An example
of a surrogate for an emission limitation is an emission limit
expressed in terms of opacity rather than PM.

40 CFR §64.2(b) provides exemptions for several emission
limitations and standards, and backup utility power emission
units. Sections 122.702(c) and (d) exempt these same emission
limitations or standards from Subchapter H, with the following
additions for clarity. Section 122.702(c)(7) exempts emission
limitations or standards, in addition to those identified in 40 CFR
64, that EPA identifies in guidance as exempt from CAM. This
exemption will allow the regulated community to take advantage
of exemptions that EPA identifies in guidance for 40 CFR 64. For
example, EPA states in its Compliance Assurance Monitoring
Technical Guidance Document issued August 1998 that the
amendments to 40 CFR 61, Subpart L are exempt from CAM
although the original emission limitations or standards were
proposed before November 15, 1990. Section 122.702(c)(8)
also exempts emission limitations or standards regulating
fugitive emissions to be consistent with EPA’s 40 CFR 64
preamble which states that "fugitive emissions are not subject
to any specific part 64 monitoring requirements" (62 FR 54909).

The commission adopts §122.704 to address CAM application
due dates. Section 122.704 contains application due dates for
permit holders applying to use a monitoring option selected from
a CAM GOP or applying to use a CAM case-by-case determina-
tion. The implementation mechanism selected does not affect
the due date of an application. An application due date is de-
pendent upon three events: the date an emission unit becomes
subject to Subchapter H, the date the operating permit is initially
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issued or authorization to operate granted for the site, and the
date the executive director issues a CAM GOP containing an
emission limitation or standard applicable to the emission unit.
A permit holder with an emission unit subject to CAM before the
issuance date of a CAM GOP containing an applicable emission
limitation or standard must submit an application no later than
30 days after the second permit anniversary (of the permit or
the authorization to operate for the site) following the issuance
of the CAM GOP. A permit holder with an emission unit that be-
comes subject to CAM after the issuance date of an applicable
CAM GOP must submit an application no later than 30 days after
the second permit anniversary (of the permit or the authoriza-
tion to operate for the site) following the date that the emission
unit became subject to CAM. This application submittal schedule
should provide permit holders the necessary time for budgeting,
capital expenditures, installation of equipment, and testing.

The commission defines "Permit anniversary" in §122.10(18) as
the date that occurs every 12 months after the initial permit is-
suance, the initial granting of the authorization to operate, or re-
newal. For example, a permit issued on January 1, 1999 has a
permit anniversary every January 1. This concept already exists
in Chapter 122; however, the commission defined the term to
simplify §122.704. Since "Permit anniversary" is a defined term,
the commission amended other sections of Chapter 122 to sub-
stitute "permit anniversary" for the phrase "12-month period after
initial permit issuance" or "12-month period after permit issuance
or renewal." The affected sections are §122.131(d), concerning
Phased Application Process for Initial Applications; §122.213(d),
concerning Procedures for Administrative Permit Revisions; and
§122.217(e), concerning Procedures for Minor Permit Revisions.
The amendments do not change the time frame for submitting in-
formation under these sections.

The commission considered several factors when developing the
schedule for application due dates. Due to the technical require-
ments in 40 CFR Part 64, compliance with CAM may require
permit holders to purchase and install new equipment or conduct
performance testing. The application submittal schedule should
allow permit holders a reasonable amount of time to budget for,
purchase, install, and test equipment necessary to comply with
CAM requirements. Furthermore, the schedule allows the exec-
utive director time to develop comprehensive monitoring options
for inclusion in various CAM GOPs issued over time. Finally, un-
der the schedule, permit holders will submit applications to the
executive director in manageable numbers throughout each cal-
endar year. The executive director will be able to review these
applications in a more timely fashion than if all applications were
due at the same time.

The following hypothetical examples are provided to help the
reader understand the application submittal schedule. The dates
assigned to the events in the following examples are provided for
explanatory purposes only and do not reflect the actual or antic-
ipated dates of such events.

Example 1: On January 1, 1999, the executive director issues a
federal operating permit for Emission Unit One (EU 1), an emis-
sion unit which satisfies all of the CAM applicability criteria in
§122.702. The renewal date for the permit is January 1, 2004.
On December 1, 2000, the executive director issues a CAM GOP
containing the emission limitation or standard to which EU 1 is
subject.

Example 1 Discussion: Section 122.704(1) states that an ap-
plication is due no later than 30 days after the second permit
anniversary following issuance of an applicable CAM GOP if an

emission unit becomes subject to CAM before issuance of the
CAM GOP. Since the CAM GOP was issued on December 1,
2000, the permit holder must identify the second permit anniver-
sary date (of the permit under which EU 1 operates) after De-
cember 1, 2000 to determine when the application is due. The
permit was issued on January 1. Thus, the first permit anniver-
sary date after issuance of the CAM GOP is January 1, 2001 and
the second permit anniversary date after issuance of the CAM
GOP is January 1, 2002. In this example, an application must be
submitted no later than 30 days after January 1, 2002--in other
words, January 31, 2002.

Example 2: On June 1, 1999, the executive director issues a fed-
eral operating permit for Emission Unit Two (EU 2). The renewal
date for the permit is June 1, 2004. On December 1, 2000, the
executive director issues a CAM GOP containing an emission
limitation or standard to which EU 2 is subject; however, EU 2
doesn’t meet all of the applicability criteria as of December 1,
2000. On March 1, 2001, EU 2 becomes subject to CAM be-
cause it now satisfies all of the applicability criteria in §122.702
as the result of a decrease in the major source threshold in the
county in which EU 2 operates.

Example 2 Discussion: Section 122.704(2) states that an appli-
cation is due no later than 30 days after the second permit an-
niversary following the date that the emission unit becomes sub-
ject to CAM. Since EU 2 became subject to the rule on March 1,
2001 (i.e., the date of the decrease in the major source threshold
for the county), the permit holder must identify the second permit
anniversary date (of the permit under which EU 2 operates) af-
ter March 1, 2001 to determine when an application is due. The
permit was issued on June 1. Thus, the first permit anniversary
date after March 1, 2001 is June 1, 2001, and the second permit
anniversary date after March 1, 2001 is June 1, 2002. In this ex-
ample, an application must be submitted no later than 30 days
after June 1, 2002--in other words, July 1, 2002.

Example 3: On March 1, 2000, the executive director issues a
single federal operating permit for Emission Unit Three (EU 3)
and Emission Unit Four (EU 4) which are subject to CAM per
§122.702. The renewal date for the permit is March 1, 2005.
EU 3 and EU 4 share a control device to comply with different
emission limitations and standards. On December 1, 2000, the
executive director issues a CAM GOP containing the emission
limitation or standard to which EU 3 is subject. On June 1, 2001,
the executive director issues a CAM GOP containing the emis-
sion limitation or standard to which EU 4 is subject.

Example 3 Discussion: The permit holder must submit an
application for EU 3 by March 31, 2002 and an application for
EU 4 by March 31, 2003, respectively (see Example 1). The
purpose of this example is to demonstrate the applicability of
§122.704(3) and to illustrate that each emission limitation is to
be evaluated separately when determining the application due
date for an emission unit. As this example shows, emission
units operating under the same federal operating permit and
sharing the same control device may have different application
submittal dates.

Example 4: On July 1, 2002, the executive director issues a fed-
eral operating permit for Emission Unit Four (EU 4), an emission
unit which satisfies the CAM applicability criteria in §122.702 be-
fore the issuance of the CAM GOP applicable to that emission
unit. The renewal date for the permit is July 1, 2007. Six months
before the permit issuance date of July 1, 2002, the executive
director issued a CAM GOP on January 1, 2002 which contains
the emission limit or standard to which EU 4 is subject.
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Example 4 Discussion: Section 122.704(1) is applicable to this
situation. It states that for an emission unit that becomes subject
to Subchapter H on or before the issuance date of a CAM GOP
containing an emission limitation or standard that applies to that
emission unit, the permit holder shall submit an application no
later than 30 days after the second permit anniversary following
issuance of the CAM GOP. In this example, the first permit an-
niversary following issuance of the CAM GOP is July 1, 2003; the
second, July 1, 2004. Therefore, the permit holder must submit
a CAM application for EU 4 no later than July 31, 2004.

The commission adopts §122.706(a), which identifies the mini-
mum information that must be contained in an application for a
CAM GOP. This information includes the monitoring option, the
deviation limit (discussed in the following paragraphs), and the
justification for the deviation limit. The executive director requires
this information in order to review and approve the CAM require-
ments for an emission unit using a CAM GOP. As required by 40
CFR 64, the monitoring option will include, among other things,
the monitoring of one or more indicators of performance (such
as emissions, control device parameters, process parameters,
or inspection and maintenance activities). Thus, the monitoring
option will involve monitoring direct emissions or some type of
parameter, such as temperature or pressure drop and/or per-
forming inspection and maintenance activities. Unless defined
by the monitoring option selected, the permit holder will submit
a deviation limit that will be used to identify the point at which
the monitored parameter indicates a potential problem with the
operation of the control device or emission unit.

The term "Deviation limit" is defined in §122.10(8) as a desig-
nated value(s) or conditions(s) which establishes the boundary
for an indicator of performance. Operation outside of the bound-
ary of the indicator of performance shall be considered a devia-
tion, as defined in §122.10(7). Examples of deviation limits are
a minimum pressure drop, an open valve, or the results of an in-
spection maintenance program. The following example further
explains the term "Deviation limit."

Example: An emission unit uses a scrubber to comply with an
applicable emission limitation or standard. A performance test
indicates that when the pressure drop across the scrubber is at
or above 25 inches of water, the emission unit is in compliance
with the emission limitation or standard. In this example, the in-
dicator of performance is pressure drop and the deviation limit is
a pressure drop of 25 inches of water. Operation of the scrubber
with a pressure drop across the scrubber of 25 inches of water
or above is indicative that the emission unit is in compliance with
the applicable emission limitation or standard. However, if mon-
itoring of the pressure drop indicated a value, for example, of
20 inches of water, the scrubber would be operating outside the
boundary established for the indicator of performance and this
event would be considered a deviation.

Some monitoring options contained in a CAM GOP may have
a deviation limit established in the CAM GOP. If this is not the
case, the permit holder will submit a proposed deviation limit and
supporting justification for approval by the executive director in
accordance with §122.706(a)(1)(E). The deviation limit will be
based on information about the specific operation of the control
device and emission unit. As specified in §122.706(a)(3), the
permit holder will typically use performance testing, engineering
calculations, historical data, and manufacturer’s recommenda-
tions to justify the proposed deviation limit. However, the CAM
GOP may more specifically define the approach for justifying the

deviation limit or provide alternatives to those specified in Sub-
chapter H.

As required by 40 CFR §64.3(d)(1), §122.706(a)(4) specifies
that owners or operators of emission units subject to applicable
requirements that require continuous emission monitoring sys-
tems (CEMS), continuous opacity monitoring systems (COMS),
or predictive emission monitoring systems (PEMS) must sub-
mit a CAM GOP monitoring option that includes the use of the
CEMS, COMS, or PEMS to satisfy CAM requirements for the
other emission limitations or standards that are subject to CAM
for that particular emission unit. Since Subchapter H applies on
a pollutant-by-pollutant basis, this requirement also applies on
a pollutant-by-pollutant basis. For example, a NO

x
CEMS would

be used for NO
x

emission limits that apply to the emission unit
but would not be used for SO

2
emission limits. Consistent with

40 CFR 64, the commission defined the term "Predictive emis-
sion monitoring system (PEMS)" in §122.10(24) as a system that
uses process and other parameters as inputs to a computer pro-
gram or other data reduction system to produce values in terms
of the applicable emission limitation or standard. The term will
only apply to Subchapter H. The commission defined PEMS be-
cause this is generally a less understood form of monitoring than
that of CEMS or COMS.

The commission adopts §122.706(b), which identifies the mini-
mum information that must be contained in an application for a
CAM case-by-case determination. As discussed previously, 40
CFR 64 focuses on a "case-by-case" approach; therefore, rather
than adopt Chapter 122 rule language to define the information
that a permit holder must submit for a CAM case-by-case deter-
mination, the commission is requiring permit holders to submit
an application for a CAM case-by-case determination in accor-
dance with 40 CFR §64.3 (Monitoring Design Criteria) and 40
CFR §64.4 (Submittal Requirements).

Section 122.708 contains the procedures for incorporating CAM
requirements. In the proposal for this rulemaking, the commis-
sion proposed a definition for "Enforceable general operating
permit application." However, as discussed in the response to
comments, that definition has been deleted from the final rule.
In place of the definition, the commission revised §122.140
to specify the portions of CAM GOP and periodic monitoring
GOP applications that become conditions under which a permit
holder shall operate. This approach builds upon the existing
concept of having portions of the application for traditional
GOPs become conditions under which the permit holder shall
operate. For traditional GOPs, §122.140(2) states that upon the
granting of an authorization to operate under a GOP, applicability
determinations and the bases for the determinations in a GOP
application become conditions under which a permit holder
shall operate. For sites that operate under permits other than
traditional GOPs, CAM and periodic monitoring requirements
will reside in those permits. With respect to sites operating
under traditional GOPs, upon granting of the authorization to
operate, these CAM representations, as noted in §122.140(3),
become conditions under which the permit holder shall oper-
ate. The commission proposed amendments to the following
sections of Chapter 122 to accommodate the term "enforceable
general operating permit application": §122.10(3), General
Definitions; §122.134(b)(5), Complete Application; §122.140(2),
Representations in Application; §122.143(15) and (17), General
Terms and Conditions; §122.502(b) and (f), Authorization to
Operate; §122.503(a)(1) and (g), Application Revisions for
Changes at a Site; §122.504(b)(1), (e), and (g) Application
Revisions When an Applicable Requirement or State-Only
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Requirement is Promulgated or Adopted or General Operating
Permit is Revised or Rescinded; and §122.505(f)(1), Renewal
of the Authorization to Operate Under a General Operating
Permit. Since the definition of "Enforceable general operating
permit application" has been deleted from the final rule, these
amendments are unnecessary and have been removed from
the final rule. In addition, all references to enforceable GOP
application in Subchapter H have been removed from the final
rule.

Also, the commission amended §122.143(17) and §122.502(b)
to clarify that representations in GOP applications for CAM and
periodic monitoring, as specified in §122.140(3), are conditions
under which the permit holder shall operate. Similarly, the com-
mission introduced §122.503(a)(2) and (b)(5) and 122.504(a)
and (a)(1)(D) to clarify that a permit holder shall submit informa-
tion about a change to the CAM or periodic monitoring informa-
tion specified in §122.140(3) by revising the CAM application.
Section 122.504(b)(4) now clarifies that a permit holder need
not reapply for a revised GOP if the CAM or periodic monitoring
information specified in §122.140(3) is unchanged. The refer-
ences to "updated application" in §122.503 and §122.504 were
deleted because the distinction between an "application" and an
"updated application" to operate under a GOP is no longer nec-
essary because of the amendments to §122.140(3) previously
discussed.

The specific procedures for incorporating CAM requirements
into federal operating permits and GOP applications depend on
whether the permit holder is applying for a CAM case-by-case
determination or a CAM GOP and whether the site is permitted
under a GOP or a federal operating permit other than a GOP.
Section 122.708(a) specifies that permit holders applying for a
CAM case-by- case determination must comply with §122.201,
concerning Initial Permit Issuance, or §122.221(b) and (c),
concerning Procedures for Significant Permit Revisions, as well
as 40 CFR §64.3 and 40 CFR §64.4, as previously discussed.
The procedural requirements associated with initial issuance
and significant revisions are the same. Owners or operators of
emission units operating under a traditional GOP who choose
to submit a CAM case-by-case determination will comply
with the procedures for initial issuance of a federal operating
permit other than a GOP because traditional GOPs, by their
nature, apply to a broad class of emission units and cannot be
used to accommodate "case-by-case" determinations. Once a
CAM case-by-case determination is approved by the executive
director, the site will be issued a federal operating permit other
than a GOP. Owners and operators of emission units operating
under all other federal operating permits who submit a CAM
case- by-case determination will be subject to the significant
permit revision procedures in §122.221(b) and (c). By requiring
compliance with the initial issuance procedures in §122.201
or the significant permit revision procedures in §122.221(b)
and (c), the commission ensures that all CAM case-by- case
determinations satisfy the Chapter 122 procedural requirements
of public notice, affected state review, notice and comment
hearing (if requested), EPA review, and public petition. In addi-
tion, under §122.219, concerning Significant Permit Revisions,
the incorporation of CAM requirements into a federal operating
permit through a CAM case-by-case determination will consti-
tute a significant change to monitoring because permit holders
applying for a CAM case-by-case determination have significant
discretion over their monitoring requirements. The EPA states
in the preamble to the proposed Consolidated Air Rule that an
instance where a permit holder has significant discretion over

the monitoring to be contained in a federal operating permit
constitutes a significant permit revision (63 FR 57787).

Section 122.708(b)(1) applies to permit holders operating under
a traditional GOP and applying for a CAM GOP. Consistent with
the procedures of Subchapter F, provided the permit holder sub-
mits an application under §122.706 and the representations in
the GOP application, as specified in §122.140(3), which provide
for compliance with the requirements of Subchapter H, the exec-
utive director will grant an authorization to operate.

Section 122.708(b)(2) specifies that permit holders operating un-
der a permit other than a GOP and applying for a CAM GOP
must comply with §122.217(f) and (g), concerning Procedures
for Minor Permit Revisions. This type of change will not qualify
as a significant permit revision nor as an administrative permit
revision and therefore qualifies as a minor permit revision under
§122.215, concerning Minor Permit Revisions. These changes
are not significant permit revisions because, as previously dis-
cussed, significant permit revisions to monitoring requirements
are those over which the permit holder has significant discretion.
Because the permit holder is selecting a monitoring option al-
ready determined by the executive director to satisfy CAM, the
permit holder does not have significant discretion over those re-
quirements. In addition, each CAM GOP is subject to public no-
tice, affected state review, notice and comment hearing (if re-
quested), EPA review, and public petition; therefore, it is unnec-
essary to repeat these procedural requirements using the signif-
icant permit revision process.

Section 122.708(c) is provided to address situations where CAM
requirements are incorporated into permits at the time of permit
renewal. In these cases, the procedural requirements of permit
renewal, which are equivalent to the initial permit issuance and
significant permit revision procedures, will be used to incorporate
CAM requirements into a permit.

Section 122.708(a), (b), and (c) apply only to the initial incor-
poration of CAM requirements. Section 122.708(d) clarifies that
revisions to CAM requirements are governed by Chapter 122,
Subchapter C, concerning Permit Revisions, or Subchapter F,
concerning General Operating Permits, as appropriate. To al-
low the executive director to evaluate the technical merits of pro-
posed changes to a deviation limit, in most cases, permit holders
will not be allowed to operate under the proposed change until
the permit or authorization to operate under a GOP is revised. A
permit holder will be allowed to operate a change to a deviation
limit prior to revision if the change is necessary as the result of
the promulgation or adoption of an applicable requirement. De-
viation limits established prior to a change in an applicable re-
quirement may be inconsistent with the applicable requirement
after the change. In this case, permit holders will be allowed to
operate prior to revision because of the need to comply with the
changed applicable requirement.

The following examples are provided to help the reader under-
stand the application submittal procedures:

Example 1: If the permit holder is operating under a general op-
erating permit (e.g., Oil and Gas GOP) and chooses to submit
a case-by-case determination to incorporate the CAM require-
ments, the permit holder will submit a CAM application for a new
permit (i.e., site operating permit (SOP) or temporary operating
permit (TOP) as applicable) as required by §122.708(a)(1).

Example 2: If the permit holder is operating under an SOP or
a TOP and chooses to submit a case-by-case determination to
incorporate the CAM requirements, the permit holder will submit
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a CAM application for a significant permit revision to the SOP or
TOP as required by §122.708(a)(2).

Example 3: If the permit holder is operating under a GOP (e.g.,
Oil and Gas GOP) and chooses to submit an application for a
CAM GOP to incorporate CAM requirements, the permit holder
will submit a CAM application to revise the GOP application for
the site as required by §122.708(b)(1).

Example 4: If the permit holder is operating under an SOP or
TOP and chooses to submit an application for a CAM GOP to
incorporate CAM requirements, the permit holder will submit a
CAM application for a minor permit revision to the SOP or TOP
as required by §122.708(b)(2).

As a result of the adoption of §122.708, some other sections
of Chapter 122 were amended. First, because Subchapter H
addresses procedures for revising federal operating permits
and GOP applications to incorporate CAM requirements, the
commission deleted the reference to Subchapter C contained
in §122.10(21), definition of "Permit revision." Second, the
commission amended §122.217(b), concerning Procedures for
Minor Permit Revisions, by adding the phrase "or, as appropri-
ate, the revision of a compliance assurance monitoring general
operating permit or periodic monitoring general operating per-
mit." Changes to a permit resulting from the revision of a CAM
GOP or periodic monitoring GOP are not significant because
the permit holder does not have significant discretion over
the monitoring options contained in a compliance assurance
monitoring or periodic monitoring general operating permit.
Third, the commission amended §122.210, concerning General
Requirements for Revisions, by adding subsection (b)(5), which
states "the revision of a compliance assurance monitoring or
periodic monitoring general operating permit." This change is
necessary to make §122.210 consistent with the change to
§122.217(b). Finally, the commission amended §122.503(c)
to clarify that revisions to GOP application in accordance with
§122.503 may not be operated without prior approval if the
changes to the application are changes to a deviation limit as
noted in §122.608(e) and §122.708(d).

Section 122.710 contains the content requirements for each
CAM GOP. Consistent with 40 CFR §64.3(a), §122.710(a)(1)
requires that each CAM GOP contain indicators of performance,
which may include, but are not limited to, direct or predicted
emissions, process and control device parameters that affect
control device efficiency or emission rates, and recorded find-
ings of inspection and maintenance activities conducted by the
permit holder. Section 122.710(a)(2) specifies that each CAM
GOP will contain a deviation limit or procedures for establishing
a deviation limit for each indicator of performance. Typically,
because the deviation limit will be based on emission unit or
control device specific characteristics, a CAM GOP will contain
procedures for the permit holder to establish a deviation limit.
In certain instances, a CAM GOP may define a deviation limit.
For example, a minimum temperature may be specified as
the deviation limit for an incinerator burning a class of volatile
organic compounds.

Sections 122.710(a)(3) and 122.712(a)(1) are intended to
satisfy the requirements of 40 CFR §64.3(b)(1), (2), and (3),
which state that monitoring must include specifications that
provide for obtaining data that are representative of the emis-
sions or parameters being monitored, verification procedures
to confirm the operational status of new or modified monitoring
equipment, and quality assurance and control practices that are
adequate to ensure the continuing validity of data, respectively.

In 40 CFR 64, EPA emphasizes the use of manufacturer’s
recommendations for establishing CAM requirements. For
example, 40 CFR §64.3(b)(3) states that an owner or operator
shall consider manufacturer’s recommendations in developing
quality assurance and control practices and 40 CFR §64.4(b)
states that an owner or operator must provide justification for
differences from the manufacturer’s recommendations if the
permit holder provides alternatives.

Consistent with 40 CFR §64.3(b)(4), §122.710(a)(4) requires
that each CAM GOP monitoring option specify an averaging
period for the purpose of determining whether a deviation has
occurred, if appropriate.

Consistent with 40 CFR §64.3(b)(4), §122.710(a)(5) requires
that each monitoring option contain specifications for the
minimum monitoring frequency. As required by 40 CFR 64,
§122.710(a)(5) requires the collection of four or more data
values equally spaced over each hour for each emission unit
with a post-control potential to emit greater than or equal to
the amount for the emission unit to be classified as a major
source. The executive director may approve a reduced data
collection frequency for these large emission units in certain
circumstances, as provided in §122.710(a)(5). However, the
monitoring must include some data collection at least once per
24- hour period. As required by 40 CFR 64, all other emission
units subject to 40 CFR 64 must be monitored at least once per
24-hour period.

Section 122.710(b) specifies that CAM requirements contained
in a CAM GOP shall be designed to provide a reasonable assur-
ance of compliance with the applicable requirements and reflect
proper operation and maintenance of the control device, which
is consistent with 40 CFR 64.

Section 122.710(c) states that a CAM GOP may require the sub-
mission of an application for a CAM case-by-case determination
for a particular emission limitation or standard because develop-
ing CAM GOPs to address those emission limitations or stan-
dards may not be resource-efficient. For example, some emis-
sion limitations or standards may apply to very few emission units
in the state.

Section 122.712(a) specifies the general terms and conditions
that must be contained in a CAM GOP. Permit holders choos-
ing to use the CAM GOP implementation option must comply
with these general terms and conditions in addition to the spe-
cific monitoring options and deviation limits in the federal op-
erating permit or GOP application. As previously discussed,
§122.712(a)(1) in conjunction with §122.710(a)(3) will be used
to implement the requirements of 40 CFR §64.3(b)(1), (2), and
(3).

Section 122.712(a)(2) is consistent with 40 CFR §64.7(b), which
requires an owner or operator to properly maintain the monitoring
systems and to maintain, if necessary, parts for routine repairs
of the monitoring equipment. As stated in EPA’s CAM Techni-
cal Reference Guidance Document, issued August 1998, spare
parts may be maintained by local vendors if there is no signifi-
cant impact on immediate availability.

Section 122.712(a)(3) is consistent with 40 CFR §64.7(c)
and requires that monitoring be conducted according to the
prescribed frequency for all emission unit operating periods,
unless the monitoring cannot be conducted because of moni-
toring malfunctions as defined in §122.712(a)(3)(D), associated
repairs, or required quality assurance or control activities. Data
collected during such periods is not to be used for purposes
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of Subchapter H, including data averages and calculations, or
fulfilling a data availability requirement. However, based on
40 CFR §64.9(a), the permit holder must maintain records of
the beginning date and time, ending date and time, and cause
for monitoring downtime incidents. This record requirement
ensures that gaps in valid monitoring data are explained. For
this same reason, §122.712(a)(3) also requires permit holders
to maintain a record of any intervals during which data was not
collected.

Section 122.712(a)(4) states that all incidents of monitoring
downtime recorded under §122.712(a)(3)(B) shall be reported
in accordance with §122.145, concerning Reporting Terms and
Conditions.

Section 122.712(a)(5) is consistent with 40 CFR §64.7(d), which
specifies the requirements for responding to deviations by requir-
ing the owner or operator to take corrective action to restore nor-
mal operation, minimize emissions, and prevent the recurrence
of a deviation.

Section 122.712(a)(6) provides that if the permit holder identi-
fies a failure to achieve compliance with an emission limitation
or standard for which the approved monitoring did not indicate a
deviation while providing valid data or the results of compliance
or performance testing document a need to modify the existing
CAM requirements, the permit holder shall notify the executive
director within 30 days. If necessary, the permit holder shall ap-
ply for a revision to the CAM requirements, or a new permit if
appropriate, consistent with the procedures of Subchapter C or
F of Chapter 122. This paragraph is consistent with 40 CFR
§64.7(e). Nothing in this section is intended to limit the commis-
sion’s options for taking other enforcement action.

Section 122.712(a)(7) clarifies that CAM requirements are sub-
ject to §122.144, concerning Recordkeeping Terms and Condi-
tions, §122.145, concerning Reporting Terms and Conditions,
and §122.146, concerning Compliance Certification Terms and
Conditions. Section 122.144 satisfies the requirements of 40
CFR §64.9(b) and §122.145 satisfies the requirements of 40
CFR §64.9(a).

As provided for in 40 CFR §64.8(a), §122.712(a)(8) requires a
permit holder to comply with the requirements of a quality im-
provement plan (QIP) as specified in §122.716.

Section 122.712(b) states that where CAM is implemented
through a CAM case-by-case determination, the permit will
specify which of the general terms and conditions will apply.
The commission believes that because the general terms and
conditions are based on 40 CFR 64, requirements that must be
codified in the permit, a CAM case-by-case determination will
typically include some of the same general terms and conditions
as a CAM GOP.

Section 122.714(a) applies to the CAM GOP implementation
mechanism. It contains the CAM information that must be in-
cluded in a federal operating permit or GOP application upon
granting of the authorization to operate and is consistent with 40
CFR §64.6(c). The justification for the deviation limit will not be
placed in the permit since the justification is supporting informa-
tion for the deviation limit. For permit holders operating under
traditional GOPs and utilizing a CAM GOP, the justification in the
GOP application is not a condition with which a permit holder
must comply, but is rather supporting information for the devia-
tion limit. Therefore, once the deviation limit is approved, inclu-
sion of the justification in the permit is unnecessary. However,
in a manner identical to all other bases for permit content, if the

deviation limit established in the permit is invalid due to inaccu-
rate or invalid information, the source may be subject to enforce-
ment action for failure to make proper application. This section
also requires that the general and special terms and conditions
for CAM GOPs be incorporated into the federal operating permit
or approved GOP application. Therefore, these terms and con-
ditions will become terms and conditions under which the per-
mit holder shall operate. Section 122.714(a)(2) clarifies when a
permit holder must begin complying with the CAM requirements
codified in a permit or GOP application.

Section 122.714(b) applies to the CAM case-by-case determina-
tion implementation mechanism. It stipulates the CAM informa-
tion that must be included in a federal operating permit. As dis-
cussed previously, 40 CFR 64 focuses on a "case-by-case" ap-
proach; therefore, rather than adopt Chapter 122 rule language
to define the CAM information that will be codified in a permit,
the commission is relying on 40 CFR §64.6 (Approval of Moni-
toring) and 40 CFR §64.7 (Operation of Approved Monitoring) to
identify the information that will be codified in a permit.

Section 122.716 provides the executive director the authority to
require permit holders to implement quality improvement plans
(QIPs). 40 CFR §64.8 establishes that QIPs are optional, at the
permitting authorities’ discretion. The commission has chosen to
establish QIPs on a "case-by-case" basis, as appropriate. A QIP
may be required based on the frequency of deviations, the cause
of deviations, the magnitude of deviations, the permit holder’s re-
sponse to deviations, or other information that indicates that the
emission unit or control device is not being maintained and op-
erated consistent with good air pollution control practices. The
data to evaluate these criteria will be collected from deviation re-
ports, compliance certifications, site inspections, and any other
appropriate sources. Nothing in this section is intended to limit
the commission’s options for taking other enforcement action.

Finally, with respect to the implementation of CAM, EPA defines
savings provisions in 40 CFR §64.10.The commission believes
that §122.161, concerning Miscellaneous, already contains
the majority of these requirements. However, the commission
amended §122.161 to clarify that CAM and periodic monitoring
requirements may not be used to justify the imposition of less
stringent monitoring that the required by the TCAA, FCAA,
or by an air pollution control agency having jurisdiction. The
amendment also clarifies that nothing in Subchapters G and
H is intended to limit the commission’s authority to impose
additional or more restrictive monitoring, recordkeeping, testing,
or reporting requirements under other programs.

PERIODIC MONITORING

40 CFR §70.6(a)(3)(i)(B) requires that where the applicable re-
quirement does not require periodic testing or instrumental or
non-instrumental monitoring (which may consist of recordkeep-
ing designed to serve as monitoring), the permit must contain
periodic monitoring sufficient to yield reliable data from the rel-
evant time period that are representative of an emission unit’s
compliance with the permit. The commission has the authority
under §122.142(c) to incorporate periodic monitoring into fed-
eral operating permits; however, the commission adopted this
rulemaking to amend §122.142(c) so that it tracks the language
in 40 CFR §70.6(a)(3)(i)(B).

This rulemaking also establishes procedures to allow for a
streamlined implementation of periodic monitoring through the
use of periodic monitoring GOPs. Traditionally, GOPs have been
used to codify all applicable requirements for specific types of
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sites; a periodic monitoring GOP will contain emission limitations
or standards subject to periodic monitoring requirements and
corresponding monitoring options determined by the executive
director to satisfy §122.142(c). For each emission limitation or
standard, permit holders may choose an appropriate monitoring
option depending on the characteristics of the emission unit
or control device. To provide the permit holder the flexibility to
use monitoring for one emission limitation or standard to satisfy
periodic monitoring requirements for another, the executive
director will incorporate monitoring options from applicable
requirements that satisfy periodic monitoring into the periodic
monitoring GOP, as appropriate. The executive director will
review the appropriateness of any monitoring option selected,
as well as any additional, site-specific requirements that may be
necessary to fulfill the periodic monitoring requirements. Once
approved, the monitoring option will be codified in the federal
operating permit. For permit holders operating under traditional
GOPs and utilizing a periodic monitoring GOP, the approved
monitoring options become representations under which the
permit holder shall operate. Each periodic monitoring GOP,
and the periodic monitoring options it contains, will be subject
to public notice, affected state review, notice and comment
hearing (if requested), EPA review, and public petition. The use
of monitoring GOPs will be particularly valuable for the imple-
mentation of periodic monitoring due to the number of different
applicable requirements that will require periodic monitoring.
However, use of the periodic monitoring GOPs will be optional.
The commission recognizes that the periodic monitoring GOP
approach may not be appropriate in all cases. Therefore, permit
holders have the flexibility to develop a site-specific periodic
monitoring plan and submit it to the executive director for ap-
proval rather than using a periodic monitoring GOP. A detailed
discussion of Subchapter G containing the requirements for the
periodic monitoring GOP and periodic monitoring case-by-case
determination follows.

SUBCHAPTER G: PERIODIC MONITORING

The sections that were added to Chapter 122 to address peri-
odic monitoring are discussed in the following paragraphs. The
commission also amended §122.10 to define terms applicable to
periodic monitoring. These terms will be discussed as they ap-
pear in Subchapter G and in the context in which they are used.

The commission adopts §122.600, concerning Implementation
of Periodic Monitoring, which addresses two approaches for im-
plementing periodic monitoring. Section 122.600(a) discusses
the streamlined approach of using periodic monitoring GOPs
and periodic monitoring case-by-case determinations. This ap-
proach is conceptually similar to the method established under
Subchapter H for implementing CAM requirements and is de-
signed to satisfy §122.142(c).

The term "Periodic monitoring GOP" is defined in §122.10(16)
as a GOP issued under Subchapter F, concerning General Op-
erating Permits, which provides monitoring options established
by the executive director to satisfy Subchapter G, concerning
Periodic Monitoring. This definition is added to distinguish be-
tween GOPs established to satisfy periodic monitoring require-
ments and traditional GOPs which have been used to codify all
applicable requirements for specific types of sites. The periodic
monitoring GOP is modeled after the CAM GOP and is generally
based on the same principles, subject to the same procedures,
and structured in the same way. Therefore, please refer to the
discussion of §122.700(a) for an explanation of this approach.

Under §122.600(a), §122.142(c) may also be implemented us-
ing a periodic monitoring case-by-case determination. The term
"Periodic monitoring case-by-case determination" is defined in
§122.10(15) as a monitoring plan designed by the permit holder
and approved by the executive director to satisfy §122.142(c).
This definition is added to distinguish between a periodic
monitoring GOP and a "case-by-case" determination. Once
approved, the monitoring option will be codified in the federal
operating permit. For permit holders operating under traditional
GOPs and utilizing a periodic monitoring GOP, the approved
monitoring options become representations under which the
permit holder shall operate. For the same reasons discussed in
§122.700, the commission has provided the flexibility for the use
of "case-by-case" determinations to satisfy periodic monitoring
requirements.

In addition to the streamlined periodic monitoring implementa-
tion approach adopted by the commission, the commission has
a second approach for incorporating periodic monitoring require-
ments into federal operating permits. This second approach is
codified in §122.600(b). It uses initial permit issuance, permit
revision, or permit renewal procedures to incorporate into a per-
mit periodic monitoring requirements for specific emission limi-
tations or standards. However, the commission believes that the
streamlined implementation approach will allow for a more effi-
cient use of the executive director’s resources, especially given
the number of emission limitations and standards subject to pe-
riodic monitoring. Thus, §122.600(b) is not included in this rule-
making to provide the executive director with the authority to
incorporate periodic monitoring through this second approach,
which is already provided for under Chapter 122 and will con-
tinue to be used, but to clarify that there is a second approach
for addressing periodic monitoring.

Section 122.600(c) provides that if an emission unit is subject to
both CAM and periodic monitoring, the CAM requirements es-
tablished under Subchapter H can be used to satisfy periodic
monitoring. Since the CAM requirements are more stringent
than periodic monitoring, an adequate CAM plan will satisfy the
periodic monitoring requirements.

The commission adopts new §122.602 to address periodic mon-
itoring applicability. Periodic monitoring potentially applies to
any emission unit in an operating permit subject to an applica-
ble requirement; however, Subchapter G will not apply to emis-
sion limitations or standards which the executive director has de-
termined contain sufficient periodic monitoring (which may con-
sist of recordkeeping). Consistent with EPA’s Periodic Monitor-
ing Guidance document, the commission proposed exempting
the following from periodic monitoring: emission limitations or
standards proposed by EPA after November 15, 1990 under the
FCAA, §111 or §112; emission limitations or standards promul-
gated under the FCAA, Title IV; and emission limitations or stan-
dards for which an applicable requirement specifies a continuous
compliance determination method, unless the applicable com-
pliance method includes an assumed control device emission
reduction factor that could be affected by the actual operation
and maintenance of the control device. However, the United
States Court of Appeals for the District of Columbia Circuit in
Appalachian Power Company, et al. v. Environmental Protec-
tion Agency (D.C. Cir. #98-1536, April 14, 2000) set aside EPA’s
"Periodic Monitoring Guidance for Title V Operating Permits Pro-
grams" released in September 1998 which contained these ex-
emptions. These same emission limitations or standards are
also exempt under 40 CFR Part 64 because they contain moni-
toring sufficient to satisfy Title V monitoring requirements which
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include CAM and periodic monitoring. Therefore, the commis-
sion believes it is appropriate to continue to exempt these emis-
sion limitations or standards from periodic monitoring. Section
122.602 also provides that the requirements of Subchapter G
do not apply to emission limitations or standards specified as
exempt from periodic monitoring by EPA. This exemption was in-
cluded to allow the regulated community to take advantage of
any other exemptions that EPA identifies in guidance.

The adopted §122.604 addresses application due dates. Sec-
tion 122.604(a) applies only to permit holders applying for a pe-
riodic monitoring GOP or a periodic monitoring case-by-case de-
termination. Because the application due date schedule for peri-
odic monitoring GOPs and periodic monitoring case-by-case de-
terminations is identical to that for CAM GOPs and CAM case-by-
case determinations, the reader is directed to the discussion of
§122.704 for an explanation of the application due date sched-
ule.

Section 122.604(b) applies to situations in which the executive
director incorporates periodic monitoring into federal operating
permits without using a periodic monitoring GOP or a peri-
odic monitoring case-by-case determination, consistent with
§122.600(b). Applications submitted under §122.604(b) will typ-
ically be required at initial issuance where the executive director
identifies emission limitations or standards with no monitoring,
recordkeeping, reporting, or testing requirements. They may
also be required at permit revision or permit renewal when
additional monitoring is required to satisfy periodic monitoring.

The commission adopts §122.606(a), which identifies the
minimum information that must be contained in an application
for periodic monitoring. Applications for periodic monitoring
must contain proposed periodic monitoring requirements
which may include one or more indicators of performance,
a minimum monitoring frequency, a deviation limit, and any
other information necessary to satisfy §122.606(b). Consistent
with 40 CFR §70.6(a)(3)(i)(B), §122.606(b) requires that the
periodic monitoring requirements submitted in the application
be designed to produce data that are representative of the
emission unit’s compliance with the applicable requirement.
In addition, the application will also include any information
required by the executive director to evaluate the proposed
monitoring requirements as provided for in §122.606(a)(3). The
monitoring requirements submitted in an application may be
based on monitoring options provided by the executive director.
They may also be developed by the applicant for the specific
emission unit.

The commission adopts new §122.608, to create procedures for
incorporating periodic monitoring requirements into permits and
general operating permit applications. The procedures differ de-
pending on the implementation option and the type of federal op-
erating permit under which the emission unit is operating. The
procedures for incorporating periodic monitoring using a periodic
monitoring GOP or a periodic monitoring case-by-case determi-
nation are the same as those used for a CAM GOP and a CAM
case-by-case determination, respectively. Therefore, the reader
is directed to the discussion of §122.708 for an explanation of the
procedures for incorporating periodic monitoring requirements
into permits and GOP applications.

Section 122.608(c) addresses one difference in the procedures
between CAM and periodic monitoring. This subsection spec-
ifies that periodic monitoring requirements that are established
under §122.600(b) will be addressed through the initial issuance
procedures in §122.201, the procedures in Subchapter F, or the

procedures for minor permit revision in §122.217(f) and (g). The
use of initial issuance procedures for addressing periodic mon-
itoring requirements established under this approach is consis-
tent with the current approach for incorporating periodic moni-
toring requirements into permits. In the future, these periodic
monitoring requirements may be addressed through the minor
permit revision procedures or they may be codified in traditional
GOPs under the procedures in Subchapter F.

The adopted §122.610 requires that monitoring options in peri-
odic monitoring GOPs be designed to produce data that are rep-
resentative of compliance with the applicable requirement, which
is consistent with 40 CFR §70.6(a)(3)(i)(B). Section 122.610 also
specifies that a periodic monitoring GOP may require the sub-
mission of an application for a periodic monitoring case-by-case
determination for a particular emission limitation or standard.
As discussed in this preamble with respect to §122.710, these
"case-by-case" determinations may be appropriate where emis-
sion limitations or standards apply to very few emission units in
the state.

The adopted §122.612 identifies the periodic monitoring require-
ments that must be incorporated in a federal operating permit or
GOP application. The same elements in the application will be
contained in a federal operating permit or GOP application, ex-
cept the information required by the executive director to evalu-
ate the proposed periodic monitoring requirements. This infor-
mation is the justification for the proposed periodic monitoring
requirements. The justification for the deviation limit will not be
placed in the permit since the justification is supporting informa-
tion for the deviation limit. For permit holders operating under
traditional GOPs and utilizing a CAM GOP, the justification in the
GOP application is not a condition with which a permit holder
must comply, but is rather supporting information for the devia-
tion limit. Therefore, once the periodic monitoring requirements
are approved, inclusion of the justification in the permit is un-
necessary. However, in a manner identical to all other bases for
permit content, if the deviation limit established in the permit is
invalid due to inaccurate or invalid information, then the source
may be subject to enforcement action for failure to make proper
application. Section 122.612(a)(4) makes clear that applicable
special terms and conditions will also be codified in the permit or
GOP application. Section 122.612(b) was added in response to
a comment. It clarifies when a permit holder must begin comply-
ing with the periodic monitoring requirements codified in a permit
or GOP application.

OTHER CHANGES TO CHAPTER 122

In addition to the changes to Chapter 122 regarding CAM and
periodic monitoring, the commission also amended sections of
Chapter 122 to provide clarity to portions of the rules, to correct
outdated statutory references, to address an administrative error
in a previous rulemaking, to address recent changes in federal
rules, and to address requirements in the TCAA.

The commission deleted the divisions in Subchapter D of Chap-
ter 122. Many of the divisions in Subchapter D contained a single
section. Also, many of the division headings were the same as
the section headings. These deletions eliminate the redundant
nomenclature.

In the definition of "Applicable requirement," under §122.10, the
commission clarified that the asbestos demolition and renova-
tion requirements of 40 CFR 61, Subpart M (National Emissions
Standards for Asbestos) and the requirements of 40 CFR 60,
Subpart AAA (Standards of Performance for New Residential
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Wood Heaters) are not applicable requirements. The change
is consistent with 40 CFR §70.3(b)(4) as well as the preamble to
40 CFR 64 (62 FR 54917).

In addition, the commission amended the definition of "Emission
unit" contained in §122.10 since it was modeled after the defini-
tion of "facility" in the TCAA and the definition of "Emissions unit"
in 40 CFR 70. First, the commission deleted the word "smallest"
from the definition. Second, the amendment clarifies that an ap-
purtenance may be an emission unit.

The commission amended the definition of "Permit" contained
in §122.10 to state that the term "permit" when used in Chapter
122 refers to a CAM GOP or Periodic Monitoring GOP only when
clearly indicated by the context. This clarification should alleviate
any confusion that may have been caused by using the GOP
process to implement CAM or periodic monitoring.

Also under §122.10, in the definition of "Provisional terms and
conditions," the commission revised language to clarify that pro-
visional terms and conditions may include requirements that no
longer apply. The previous language referred to repealed re-
quirements, which may have implied that the requirements would
be repealed through rulemaking; whereas, "Provisional terms
and conditions" may be used to address requirements that no
longer apply for other reasons, including changes at a site. Sub-
chapters C and F were deleted from the definition of "Provisional
terms and conditions" because provisional terms and conditions
can be used for CAM and periodic monitoring under Subchap-
ters G and H.

The definition of "Site" in §122.10(29) was revised to clarify that if
a research and development operation does not produce prod-
ucts for commercial sale, it may be treated as a separate site
from any manufacturing facility with which it is collocated. The
current language states that in this case, the research and devel-
opment operation shall be treated as a separate site. This may
imply that the owner or operator would not have the option of
including the research and development operation in the same
permit as the collocated manufacturing facility, if the research
and development operation were a major source and subject to
Chapter 122. Therefore, the commission is clarifying that the re-
search and development operation may be, but is not required
to be, treated as a separate site.

Under the same section, in the definition of "Stationary source,"
the commission clarified that nonroad engines, as defined in 40
CFR 89, are not stationary sources under Chapter 122. This
clarification is consistent with the definition of "Stationary source"
in FCAA, §302 (concerning Definitions).

The proposed amendments to Chapter 122 published in the
Texas Register on March 10, 2000 indicated that §122.10(24)(C)
would be deleted. Section 122.10(24) (now §122.10(23)) de-
fines the term "Preconstruction authorization." The proposal to
delete §122.10(24)(C) was an error. The commission did not
intend to delete that section. Since the commission received no
comments in support of the erroneously proposed deletion, the
commission is retaining §122.10(23)(C).

The commission amended §122.110 by deleting subsection (b).
This amendment addressed recent organizational changes at
the agency.

In §122.130(a)(1) and (b)(1) (concerning Initial Application Due
Dates), the commission replaced the "and" between "owners and
operators" with an "or" to clarify that both the owner and the op-
erator of a site do not have to submit separate applications under

this section. Either the owner or the operator of the site may sub-
mit an application to satisfy this requirement.

In §122.130(c)(2), the commission clarified that the application
required to be submitted after a site becomes subject to the pro-
gram as the result of an action by the executive director or the
EPA, is an abbreviated application. When abbreviated applica-
tions are submitted initially, the owner or operator submits the
remaining application information upon request by the executive
director. This minimizes the number of times the applications
must be updated by allowing the executive director to receive the
remaining information once staff is prepared to review the appli-
cation. This clarification is consistent with existing language in
§122.132(c).

The commission adopts changes to the title of §122.131 from
"Phased Application Process for Initial Applications" to "Phased
Permit Detail" and, accordingly, amended the rule text by re-
placing the phrase "phased application process" with the phrase
"phased permit detail process." This change was made to avoid
confusion between the process in §122.131 for phasing detailed
applicability determinations into a permit and the process under
§122.201(e), which allows the executive director to issue multi-
ple permits for a site. The title "Phased Permit Detail" more ac-
curately reflects the process in §122.131, which, in certain cir-
cumstances, allows detailed applicability determinations to be
phased into a permit over a period of time. References to this
section, as well as references to "phased application process,"
in §122.132 and §122.142 were also updated to reflect the title
"Phased Permit Detail."

Adopted §122.139 previously referred to FCAA, §112(i)(5) as re-
lating to "Schedule for Compliance." Section 122.139 actually re-
lates to "Early Reduction." The commission has made this cor-
rection. Also, the commission amended §122.350 to correct the
reference to Title V, which relates to "Permits," rather than "Per-
mit."

The commission adopts amendments to §122.161, concerning
Miscellaneous, to clarify that the executive director has the au-
thority to administratively void a federal operating permit, or the
authorization to operate under a GOP, upon demonstration by a
permit holder that a site no longer meets the applicability criteria
in §122.120. For example, after issuance of a federal operat-
ing permit, a site may limit its potential emissions below major
source thresholds. However, the amendment also makes clear
that a site meeting the applicability criteria in §122.120 must have
a federal operating permit, regardless of whether a federal oper-
ating permit for the site was administratively voided in the past.

The commission adopts corrections to several outdated statu-
tory references in §122.322. References to the Education Code,
§21.109 were replaced with Education Code, Chapter 29, Sub-
chapter B; references to 19 TAC §89.2(a) were replaced with 19
TAC §89.1205(a); references to 19 TAC §89.2(g) were replaced
with 19 TAC §89.1205(g); and references to 19 TAC §89.2(d)
were replaced with 19 TAC §89.1205(d). These revisions up-
dated the statutory references in §122.322, but did not change
any existing requirements.

In §122.350(b)(3), the commission adopted rule language which
allows the EPA review period and public notice comment period
to run concurrently for the issuance or revision of a GOP. By
completing the requirements concurrently, the commission will
be able to establish a GOP more quickly to fulfill the 40 CFR 70
requirements. Additionally, applicable requirements codified in
a GOP may periodically be revised, repealed, or updated. If an
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applicable requirement contained in a GOP is revised, the per-
mit holder is responsible for complying with the revised require-
ment by writing provisional terms and conditions, even though
the revised applicable requirements have not been codified into
the GOP. This situation can cause confusion for the regulated
community, the public, and commission enforcement personnel,
since the applicable requirements codified in the GOP would
necessarily lag behind any recent revisions to the applicable re-
quirements codified in the GOP. By allowing the EPA review pe-
riod and public notice comment period or public announcement
period to run concurrently, a GOP may be updated more quickly,
thereby eliminating a significant time delay in incorporating revi-
sions to the codified applicable requirements. This will assist the
regulated community, since permit holders will not have to main-
tain provisional terms and conditions for lengthy periods of time.
The commission emphasizes that this change does not eliminate
opportunity for an EPA review period, a public notice comment
period, or public announcement period on GOP initial issuances
or revisions.

The new §122.501(d)(5) concerns notice requirements for
rescissions of GOPs and follows the notice procedures for initial
issuance of a GOP, as modified to fit the circumstances of a
rescission. For example, since the public notice would concern
the rescission of an existing GOP, there would be no draft GOP
on which to provide comments. The issue for comment would
concern whether it is appropriate or not to rescind the particular
GOP.

The commission also adopts §122.501(g), which allows the ex-
ecutive director to combine GOPs. Thus, the executive director
can ensure that the number of GOPs is maintained at a manage-
able level. Sections 122.501(g) and 122.506(i) also provide that
the executive director will publish in the Texas Register and on
the commission’s publicly accessible electronic media notice of
the fact that two or more GOPs have been combined.

The commission amended §122.503(c)(3) and
§122.504(a)(3)(B) to clarify that a permit holder will be issued a
new, not a revised, authorization to operate when changes are
made to the GOP application for a site. Section 122.503(c)(4)
was amended to clarify that a permit holder operates subject to
the representations identified in §122.140.

The commission amended §122.504 by deleting the phrase "re-
vision or repeal" and replacing it with "promulgation or adoption."
The commission made this change because the terms "promul-
gation" and "adoption" are inclusive of the terms "revision" and
"repeal." However, the terms "revision" and "repeal" are not in-
clusive of the terms "promulgation" and "adoption" and this sec-
tion was intended to address both new rules and regulations, as
well as changes to rules and regulations. Also, the commission
amended the heading for §122.504 so that it more clearly de-
scribes the contents of the section.

In addition, on September 4, 1998, the commission published
a proposal in the Texas Register (23 TexReg 8987) to amend
Chapter 122, Subchapter F authorizing the executive director
to issue, revise, and rescind GOPs. Due to an administrative
error, a portion of the proposed amendments to §122.506(a)
was not designated as new rule language. Government Code,
§2001.024(2) requires that rule text be prepared in a manner
to indicate any words to be added or deleted from existing
rule text. Because the new rule language was not completely
underlined (underlining is the editorial indication for proposed
new language), the commission could not adopt that portion

of §122.506(a). The commission did adopt those portions of
§122.506 that were correctly designated.

The language that was not underlined in the Texas Register in
§122.506(a) required the executive director to publish the draft
of a new GOP as follows: "The executive director shall publish
notice of a draft general operating permit in the Texas Regis-
ter, the commission’s publicly accessible electronic media, and
in a newspaper of general circulation within each of the follow-
ing metropolitan areas: Beaumont, Houston, and Fort Worth.
Additional notice may be provided, as determined by the execu-
tive director, in a newspaper of largest general circulation in the
metropolitan area appropriate for the draft general operating per-
mit."

The commission amended §122.506(a) to address the adminis-
trative error made on September 8, 1998. Before the issuance,
significant permit revision, or recission of any GOP, the executive
director will be required to publish notice of the opportunity for
public comment and/or hearing in the Texas Register and on the
commission’s publicly accessible electronic media. In addition,
if the GOP has only regional application, the executive director
must publish notice in a newspaper of general circulation in the
area affected by the GOP; if the GOP has statewide applica-
tion, the executive director must publish notice in the daily news-
papers of largest general circulation within each of the follow-
ing metropolitan areas: Austin, Dallas, and Houston. The com-
mission believes that publication in the Texas Register, on the
commission’s publicly accessible electronic media, and through
newspaper notices will provide ample notice to the regulated
community and general public concerning the issuance, revision,
or rescission of GOPs. The commission adopts rule language
which requires publication in Austin, Dallas, and Houston be-
cause the commission believes that newspapers in these com-
munities provide greater statewide coverage than do the Beau-
mont, Fort Worth, and Houston newspapers originally proposed
September 8, 1998.

The commission has also deleted the statements in
§§122.502(g), 122.503(i), and 122.505(h) specifying that
the following shall not be final action by the executive director,
and therefore, are not subject to judicial review: the granting of
authorizations to operate under GOPs, revisions to applications
for GOPs, and the renewal of authorization to operate under
GOPs. The commission repealed the specified subsections
because they conflict with Texas Health and Safety Code,
§382.032, which states, "A person affected by a ruling, order,
decision, or other act of the commission or of the executive
director, if an appeal to the commission is not provided, may
appeal the action by filing a petition in a district court of Travis
County."

ACID RAIN PERMITS

The acid rain requirements of 40 CFR Part 72, 40 CFR Part 74,
and 40 CFR Part 76 were incorporated by reference into Sub-
chapter E of Chapter 122 on November 10, 1997. Since then,
EPA has revised 40 CFR Part 72, 40 CFR Part 74, and 40 CFR
Part 76. The commission amended §122.410(a), concerning
Operating Permit Interface, to incorporate the most recently pro-
mulgated revisions to 40 CFR Part 72, 40 CFR Part 74, and 40
CFR Part 76.

EPA offered some options to the states in the revision of 40 CFR
72 (Part 72) regarding acid rain permit issuance procedures. The
revised 40 CFR §72.72(b)(1)(v) provides an option for "direct pro-
posed" procedures which may be used at the discretion of the
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executive director. In the preamble to the promulgated revised
40 CFR Part 72, EPA clarifies the "direct proposed" procedures
as follows: "Under the procedure, a State permitting authority
issues simultaneously a draft permit and proposed permit. If no
adverse comments are received, the proposed permit is deemed
to be issued and, after the period for review by EPA, the exec-
utive director issues the final permit" (62 FR 55467). The EPA
Part 72 preamble also clarifies that the "Direct proposed" proce-
dures which are available for initial issuance of acid rain permits
are also available for significant acid rain permit revisions and
acid rain permit reopenings. This option is only available for acid
rain permits. Although Subchapter E does not have specific rule
language for initial issuance, this option is available since it is
being incorporated by reference into this subchapter. The com-
mission also adopts this option for significant revisions and re-
openings. However, because Subchapter E specifies the proce-
dures for significant revisions and reopenings rather than relying
on Part 72 requirements incorporated by reference, specific lan-
guage has been added to §122.414(a)(3) and (4) to allow pub-
lic notice and EPA review to run concurrently. The revisions to
§122.414(a)(3) and (4), plus the new procedural option for initial
issuance will allow the public notice and EPA review to run con-
currently, resulting in a streamlined process. These procedures
will be used at the discretion of the executive director to reduce
the time required for and simplify the procedures for initial acid
rain permit issuance, significant permit revisions, and reopen-
ings for acid rain permits.

Another option offered by EPA is for alternate public notice proce-
dures in the revised section of 40 CFR §72.72(b)(1)(iii) where the
"State may, in its discretion, provide notice by serving notice on
persons entitled to receive a written notice and may omit notice
by newspaper or State publication." The commission recognizes
that this is an option that, if properly implemented and defined,
could provide adequate public notice. The recent revisions to
§382.056(b) by House Bill 801 during the 1999 Legislative Ses-
sion include a new requirement for newspaper notices to provide
instructions for how to get on a mailing list to receive information
about an application. These requirements were recently incor-
porated into §122.320, concerning Public Notice. The commis-
sion believes that these new notice provisions will provide better
public notice and access to information about specific applica-
tions, since the newspaper notice is widely available and persons
who are genuinely interested can ask to be included on a mailing
list. The commission believes that it is appropriate to continue to
use the existing procedures for public notice in Chapter 122 that
require newspaper notice for initial issuance. Consistent with this
approach for initial issuance, the commission retained the proce-
dures in §122.414(a)(3) and (4) for providing newspaper notice.
The continued use of newspaper notice for initial issuance, sig-
nificant revisions, and reopenings ensures a consistent form of
notice for these acid rain procedures.

The commission adopts without changes amended
§122.412(1)(B)-(D) concerning acid rain permit application
due dates by removing the comma after the term "January 1,
2000." The purpose of the amendment is to provide consistency
with the language in 40 CFR Part 72 and to improve clarity.
For example, under §122.412(1)(B), the existing comma may
incorrectly imply that the Phase II acid rain permit application
submittal date for new units is the latter of "at least 24 months
before January 1, 2000" or "before the date when the unit
commences operation." By removing the comma, the commis-
sion clarifies that the submittal date is the latter of "at least 24

months before January 1, 2000" or "at least 24 months before
commencing operation."

The commission also adopts without change revisions to the
following subsections and paragraphs of §122.414, concerning
Acid Rain Permit Revisions, as the result of revisions to the
referenced paragraphs of 40 CFR Part 72. In §122.414(a)(1),
the reference to 40 CFR §72.83(b) was changed to 40 CFR
§72.83(b)(1) to be consistent with the revised procedural
requirements for acid rain permit administrative amendments.
Because §72.83(b)(2) and §72.83(c) are incorporated by
reference and are not being replaced by procedures in Chapter
122, under the acid rain requirements, the executive director
may make administrative revisions to acid rain permits on its
own motion, provided the designated representative is notified
30 days before any change is made and is given a copy of
the revision after it is made. This revision process allows the
executive director, at his discretion, to make administrative
revisions to the acid rain permit without receiving an administra-
tive amendment application from the applicant to correct small
changes (such as typographical errors) in the acid rain permit.
In addition, §122.414(a)(1) maintains the requirement for the
executive director to submit the administrative revision to EPA;
however, the commission amended §122.414(a)(1) to remove
the restriction of "no later than ten days after the final date of
final action on the revision" to be consistent with the revised 40
CFR §72.83 for acid rain administrative permit amendments.

In order to be consistent with the provisions of 40 CFR 72 con-
cerning notice for fast-track modifications, the commission re-
vised §122.414(a)(2) to follow the provisions of §72.82 for fast-
track modification and to delete the references to minor per-
mit revisions under §122.216 and §122.217.Although the cross-
references to minor permit revisions are deleted, the revised
§122.414(2)(A) will require the application content for a fast-track
modification to be consistent with what is required for minor per-
mit revisions, except that the modification cannot be operated
before the permit is revised; and therefore, provisional terms and
conditions do not apply. Further, §122.414(a)(2)(B) sets out the
criteria that must be met before the executive director can issue
a fast-track modification. This criteria is consistent with the cri-
teria to issue a minor permit revision. It is repeated in §122.414
in order to reduce the number of cross-references in the rule.

Section 72.82 requires designated representatives to send
copies of fast-track modifications to the EPA, the permitting au-
thority, and any person entitled to receive written notice under an
approved operating permit program. The previous rule required
the designated representative to provide copies of the fast-track
modification to the executive director, the EPA, and any person
entitled to written notice under §72.65(b)(1)(ii), (iii), and (iv).
The revisions to Part 72 deleted the reference to §72.65(b)(1)
and now require the designated representative to provide notice
of fast-track modifications to the EPA, the permitting authority,
and to any person entitled to written notice under an approved
operating permit program. The adopted rules require the
designated representative to provide a copy of the complete
application for a fast-track modification to the executive director,
the EPA, affected states, and local air pollution control agencies
with jurisdiction in the county in which the site is located, which
are the entities entitled to receive written notice under the
Texas approved interim program. In addition, the adopted rules
require the designated representative to provide a notification of
the complete application for a fast-track modification to persons
on a mailing list maintained by the chief clerk. The notification
provided to persons on a mailing list is consistent with current
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public notice requirements contained in §122.320 and would
identify the public location of and opportunity to review and
copy the complete application for a fast-track modification. The
commission’s chief clerk maintains mailing lists of persons
who have indicated an interest in receiving information about
specific sites, permitting, or other actions of the commission or
about commission actions for sites located in a given county. If
a person asks to be added to this mailing list, information on
any proposed action to be taken on the particular commission
action or on the particular county of interest will be mailed to
that person. Upon request, the designated representative will
be provided with this list, if any, so that interested persons will
be notified of any proposed fast-track modifications.

For fast-track modifications, the commission adopts without
change the deletion of provisions requiring the use of public
announcement which are currently used for minor permit
revisions under Subchapter C of Chapter 122. Section 72.82(a)
requires the designated representative to provide notice in a
newspaper of general circulation in the area where the source is
located within five days of the submission of the application for
the fast-track modification. This requirement to use newspaper
notice will make the provisions of Chapter 122 for fast-track
modifications consistent with Part 72 notice provisions. The rule
sets out the specific sections in §122.320, concerning Public
Notice, and §122.322, concerning Bilingual Public Notice, that
must be used for fast-track modifications. Since §72.82 does not
require hearings or public meetings for fast-track modifications,
the references to those requirements in §122.320 and §122.322
were excluded from the final rule. This is consistent with TCAA,
§382.056(a) which requires public notice for federal operating
permits to be consistent with the requirements of that section
and with federal requirements. Since §72.82 does not require
hearings or public meetings, the commission does not believe
it is appropriate or necessary to add those requirements for
fast-track modifications. However, fast-track modifications must
comply with the sign posting requirements, and if applicable,
with the requirements for bilingual notice. The intent of a
fast-track modification is to allow for expeditious changes to
acid rain permits for changes that do not have a significant
environmental impact. The commission believes that the notice
provisions, which include an opportunity for public comment as
well as EPA, affected state, and local program review, provide
sufficient notice for the public to be able to comment on the
proposed fast-track modifications. Section 72.82(b) requires
comments to be submitted to the commission as well as to
the designated representative. That requirement is included in
§122.414(a)(2)(E), except that comments must be submitted to
the executive director.

The commission amended §122.414(a)(2)(E) to change the
length of time from 30 to 90 days after the close of the public
announcement period that the executive director has to approve
or disapprove a minor revision for acid rain permits according to
the revised requirements of 40 CFR §72.82(d).

FINAL REGULATORY IMPACT ANALYSIS

The commission has reviewed the adopted rulemaking in light
of the regulatory analysis requirements of Texas Government
Code, §2001.0225, and has determined that the rulemaking
meets the definition of a "major environmental rule" as defined
in that statute. A major environmental rule means a rule the
specific intent of which is to protect the environment or reduce
risks to human health from environmental exposure and that
may adversely affect in a material way the economy, a sector of

the economy, productivity, competition, jobs, the environment, or
the public health and safety of the state or a sector of the state.
The adopted sections are intended to protect the environment or
reduce risks to human health from environmental exposure and
may have adverse economic effects on affected emission units.
Some of the affected emission units could constitute a sector or
sectors of the economy. This rulemaking is not subject to any of
the regulatory provisions of §2001.0225(c) because the adopted
sections do not meet any of the four applicability requirements
of §2001.0225(a). The adopted sections do not exceed a
standard set by federal law, exceed an express requirement of
state law, nor exceed a requirement of a delegation agreement,
nor are these rules adopted solely under the general powers
of the agency. The sections are adopted specifically to comply
with federal periodic monitoring requirements, the federal CAM
Program, federal acid rain rules, and numerous sections of
the TCAA. See the STATUTORY AUTHORITY portion of this
preamble.

TAKINGS IMPACT STATEMENT

The commission has prepared a takings impact assessment for
these rules pursuant to Texas Government Code, §2007.043.
The following is a summary of that assessment. The rulemaking
revised Chapter 122 to address two federally mandated monitor-
ing programs: compliance assurance monitoring under 40 CFR
Part 64 and periodic monitoring under 40 CFR §70.6(a)(3)(i)(B).
The EPA states that "the general purpose of the monitoring re-
quired by 40 CFR 64 is to assure compliance with emission stan-
dards through requiring monitoring of the operation and mainte-
nance of the control equipment and, if applicable, operating con-
ditions of the pollutant-specific emissions unit" (62 FR 54918).
The commission adopts this rulemaking to provide the regula-
tory structure for implementing CAM through the federal oper-
ating permits program and to provide a streamlined implemen-
tation approach. The CAM requirements will reside in the new
Subchapter H.

The other federal monitoring program addressed by this rule-
making is "periodic monitoring" in 40 CFR §70.6(a)(3)(i)(B). This
requirement specifies that where an applicable requirement
does not require periodic testing or instrumental or nonin-
strumental monitoring (which may consist of recordkeeping
designed to serve as monitoring), the permit must contain
periodic monitoring sufficient to yield reliable data from the
relevant time period that are representative of an emission
unit’s compliance with the permit. The commission has always
had the authority under Chapter 122 to incorporate periodic
monitoring requirements into federal operating permits. This
rulemaking provides an alternative streamlined approach, sim-
ilar to that adopted for CAM, to implement periodic monitoring
requirements. The requirements for the implementation of
periodic monitoring reside in new Subchapter G.

The commission also amended existing sections of Chapter 122
to provide clarity to portions of the rules, to correct outdated
statutory references, and to address an administrative error in a
previous rulemaking. The commission deleted sections in Sub-
chapter F, specifying that the granting of authorizations to op-
erate under GOPs, revisions to applications for GOPs, and the
renewal of authorization to operate under GOPs are not final ac-
tions by the executive director, and therefore, are not subject to
judicial review. The commission repealed the specified subsec-
tions because they conflict with Texas Health and Safety Code,
§382.032, Appeal of Commission Action.
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The acid rain requirements of 40 CFR Part 72, 40 CFR Part 74,
and 40 CFR Part 76 were incorporated by reference into Sub-
chapter E of Chapter 122 on November 10, 1997. Since then,
EPA has revised 40 CFR Part 72, 40 CFR Part 74, and 40 CFR
Part 76. The commission amended §122.410(a), concerning
Operating Permit Interface, to incorporate the most recently pro-
mulgated revisions to 40 CFR Part 72, 40 CFR Part 74, and 40
CFR Part 76. The revised 40 CFR Part 72 authorizes new public
notice procedures that will be used at the discretion of the ex-
ecutive director to reduce the time required for and simplify the
procedures for initial acid rain permit issuance, significant permit
revisions, and reopenings for acid rain permits. The commis-
sion adopts amendments which revise the minor permit revision
process for acid rain permits by requiring newspaper notice in-
stead of public announcement.

Texas Government Code, §2007.003(b)(4) applies to these
amendments, since the action is reasonably taken to fulfill an
obligation mandated by federal and state law. These amend-
ments do not affect private property in a manner that restricts or
limits an owner’s right to the property that would otherwise exist
in the absence of governmental action. Consequently, these
amendments do not meet the definition of a takings under Texas
Government Code, §2007.002(5).

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW

The commission has determined that this rulemaking relates to
an action or actions subject to the Texas Coastal Management
Program (CMP) in accordance with the Coastal Coordination Act
of 1991, as amended (Texas Natural Resources Code, §§33.201
et seq.), and the commission’s rules in 30 TAC Chapter 281,
Subchapter B, Consistency with the Texas Coastal Management
Program. As required by 31 TAC §505.11(b)(2) and 30 TAC
§281.45(a)(3) relating to actions and rules subject to the CMP,
commission rules governing air pollutant emissions must be con-
sistent with applicable CMP goals and policies. The commission
has reviewed this rulemaking action for consistency, and has de-
termined that this rulemaking action is consistent with the appli-
cable CMP goals and policies.

The CMP goal applicable to the adopted rules is 31 TAC
§501.12(1). This goal requires the protection, preservation,
restoration, and enhancement of the diversity, quality, quan-
tity, functions, and values of coastal natural resource areas.
The CMP policy applicable to the adopted rules is 31 TAC
§501.14(q), concerning policies for specific activities and
coastal natural resource areas. Title 31 TAC §501.14(q) re-
quires commission rules under Texas Health and Safety Code,
Chapter 382, governing emissions of air pollutants, to comply
with the regulations in 40 CFR, adopted pursuant to the Clean
Air Act, 42 United States Code, §§7401 et seq., to protect and
enhance air quality in the coastal areas so as to protect coastal
natural resource areas and promote public health, safety, and
welfare. The adopted rules provide a regulatory structure for
implementing CAM and also further clarify the commission’s
authority to require periodic monitoring. CAM and periodic
monitoring are federal monitoring programs established under
40 CFR Part 64 and 40 CFR §70.6(a)(3)(B)(i), respectively. The
implementation of the two monitoring programs is consistent
with the previously stated goals and policies of the CMP. CAM
and periodic monitoring requirements will not authorize the
increase in air emissions, nor will they authorize new air emis-
sions. The adopted rules also incorporate the most recently
promulgated revisions to 40 CFR Part 72, 40 CFR Part 74,

and 40 CFR Part 76, regarding acid rain requirements. Other
revisions are necessary to conform to provisions of the TCAA.

PUBLIC HEARING AND COMMENTERS

The commission scheduled a public hearing on the proposed
amendments to Chapter 122 on April 13, 2000. No individuals
appeared to submit oral testimony at the scheduled time; there-
fore, the hearing was not convened. However, the commission
received written comments from the following during the origi-
nal public comment period which closed April 13, 2000: Baker
Botts L.L.P., on behalf of the Texas Industry Project (TIP), Brown
McCarroll & Oaks Hartline, L.L.P. (Brown McCarroll), City Public
Service of San Antonio, Texas (CPS), Texas Chemical Council
(TCC), TXU Business Services (TXU), and the United States En-
vironmental Protection Agency (EPA).

The commission reopened the comment period on May 19, 2000
to receive written comments on the impact, if any, that the court
decision Appalachian Power Company, et al. v. Environmental
Protection Agency may have had on the proposed amendments
to Chapter 122. Notice of extension of the comment period was
published in the May 19, 2000 issue of the Texas Register. This
second comment period closed on May 29, 2000, and the com-
mission did not receive additional comments.

ANALYSIS OF TESTIMONY

Various commenters expressed support for the proposed
amendments to Chapter 122. For example, TXU expressed
support for the concept of using GOP to phase implementation
of CAM and periodic monitoring into federal operating permits.
TCC also expressed agreement with the use of a programmatic
approach, as well as its appreciation to the commission for its
efforts to provide a flexible, streamlined CAM implementation
approach. CPS expressed support for the incorporation of
periodic monitoring using the minor permit revision process
contained in Subchapter C of Chapter 122.

The commission appreciates the support expressed in these
comments.

Several comments were received concerning draft CAM GOP #1
and draft periodic monitoring GOP #1 which were offered for pub-
lic comment concurrently with the public comment period for the
amendments to Chapter 122. The final CAM GOP #1 and pe-
riodic monitoring GOP #1 are issued in accordance with Chap-
ter 122, Subchapter F, concerning General Operating Permits.
Since the commission delegated the authority to issue GOPs to
the executive director, the executive director will respond to com-
ments on both GOPs.

Notice of the executive director’s final decision will be sent to all
persons who commented. The notice will include a response to
all comments, and identify any changes to the GOPs and the rea-
sons for the changes. The notice will also describe the public pe-
tition process. The executive director’s response to these com-
ments will be published on the commission’s publicly accessible
electronic media (i.e., Internet home page) after these GOPs be-
come effective.

CPS commented that passive control devices should be allowed
to be used in the determination of potential to emit since those
devices are excluded from the definition of control device
adopted in §122.10. CPS commented that it should be realized
that certain emission points may have passive control devices
(such as hoods or enclosures) in addition to active control
devices (such as fabric filters).

25 TexReg 8704 September 1, 2000 Texas Register



One of the CAM applicability requirements involves a determina-
tion of the potential to emit prior to any reductions from the use
of a control device. Since an emission unit may use passive con-
trol measures prior to the use of a control device, the potential
to emit, as limited by the passive control measures, is what will
determine CAM applicability. The definition of "Control device"
in §122.10(6) is consistent with the definition in 40 CFR Part 64,
since it excludes passive control measures from consideration
as a control device. Passive control measures may be used in
the determination of potential pre-control device emissions.

CPS commented that it would like the incorporation of CAM re-
quirements to coincide with the GOP permit renewal to the extent
possible. CPS explained that because of the proposed require-
ment to incorporate CAM as significant permit revisions, it would
like language to be added which would allow permit renewals
that are within two years to be allowed to incorporate CAM at
the same time in order to avoid expensive public notifications
and time periods associated with such revisions.

In response to this comment, the commission emphasizes that
Subchapter H provides permit holders the flexibility to choose
one of two methods to implement CAM. Permit holders electing
to use the CAM GOP implementation mechanism will use the mi-
nor permit revision process. The minor permit revision process
requires public announcement which is a public notice procedure
that the executive director posts on the commission’s publicly
accessible electronic media at no cost to the applicant. Permit
holders electing to use the CAM case-by-case determination im-
plementation mechanism will use the significant permit revision
process. An explanation of the necessity for a different revision
process for each implementation mechanism is contained in the
preamble. In addition, the commission believes that the imple-
mentation schedule in §122.704 is reasonable for the reasons
stated in the preamble. Subsequently, no changes were made
to the rule in response to this comment.

TCC submitted comments on the application submittal sched-
ule in §122.604, Periodic Monitoring Application Due Dates, and
§122.704, Compliance Assurance Monitoring Application Due
Dates. TCC expressed concern that §122.704(1) might require
a CAM application within 30 days of the permit anniversary date
if that date coincided with issuance of the GOP. TCC recom-
mended that CAM applications be due at permit renewal or 24
months after the issuance date of a CAM GOP containing the
emission limitation or standard applicable to an emission unit,
whichever is later. TCC commented that this change would pro-
vide for consistency, fairness, and simplicity in the application
submittal schedule.

As stated previously, the commission believes that the reasons
presented in the preamble as justification for §122.704, concern-
ing Compliance Assurance Monitoring Application Due Dates,
remain compelling. The adopted application submittal sched-
ule allows permit holders a reasonable amount of time to bud-
get for, purchase, install, and test equipment necessary to com-
ply with CAM requirements. It also allows the executive direc-
tor time to develop comprehensive monitoring options for inclu-
sion in various CAM and periodic monitoring GOPs. Finally, the
adopted submittal schedule provides for the submittal of appli-
cations throughout a calendar year, not all at once. This sched-
ule will allow the executive director to review applications in a
more timely fashion than if all applications were due at the same
time. By contrast, the commenter’s suggestion would result in
the submittal of the majority of applications 24 months after the
issuance of a CAM or periodic monitoring GOP or at renewal.

Consequently, no changes were made to the rule language in
response to this comment.

TXU questioned the applicability of CAM to facilities subject to
the 20% opacity limit contained in 40 CFR §60.252(c). TXU com-
mented that it is not possible to qualify a facility as having the
potential to emit 100 tons of opacity and cited the fact that CAM
requirements apply to emission units that have a pre-control de-
vice potential to emit greater than or equal to the amount in tons
per year required for a site to be classified as a major source.

40 CFR §64.2(a)(1) expressly states that CAM applies to emis-
sion units subject to an emission limitation or standard for the
regulated air pollutant or a surrogate thereof. Opacity is a sur-
rogate of particulate matter. Therefore, an emission unit sub-
ject to an opacity standard, such as that contained in 40 CFR
§60.252(c), may be subject to CAM provided the remainder of
the CAM applicability criteria are satisfied. Consequently, the
rule has not been changed in response to this comment.

Brown McCarroll commented that the attempt to address all as-
pects of case-by-case and GOPs in each section has resulted
in a confusing implementation approach to CAM and periodic
monitoring. The commenter stated commented that this is fur-
ther complicated by the vague nature of the GOP implementa-
tion process and the fact that these are permits when they should
be permit terms. Brown McCarroll recommended that the rule-
making maintain the federal rule requirements contained in 40
CFR Part 64 with minor adjustments and that the entire con-
cept of streamlined monitoring protocols be addressed as al-
ternatives to the case-by-case review process. By incorporat-
ing the federal language, the confusion from reinterpreting the
federal requirements and then melding them with a streamlined
approval process (the use of the GOPs and enforceable appli-
cations) could be avoided. The process can be maintained by
allowing a permit holder to reference a list of "executive director
approved" monitoring plans and associated draft permit provi-
sions which have been through public notice. Then, the permit
holder, using these protocols, could apply for a minor permit re-
vision to incorporate the requirements. Brown McCarroll sug-
gested that this approach would more precisely accomplish the
goals of the proposed amendments.

The commission believes that the reasons presented in the
preamble as justification for a streamlined CAM implementation
approach remain compelling. Furthermore, the commission
believes that the approach adopted today conforms to the
commenter’s recommendation. In response to the commenter’s
concern that the proposed rules confusing, the commission has
moved the case-by-case determination out of §122.700. The
information is more appropriately identified in other sections of
Subchapter H and is now identified in §§122.706, 122.708, and
122.714. The adopted rules necessarily address each imple-
mentation method in the context of the existing Chapter 122
framework. Under the adopted rule, owners and operators have
the flexibility to use the CAM GOP implementation approach or
the CAM case-by-case implementation approach, which mirrors
40 CFR Part 64.

The commenter recommended that the rulemaking maintain the
federal requirements contained in 40 CFR Part 64 and use the
concept of "executive director approved" monitoring protocols
with a one- time notice process. The TCAA federal operating per-
mit provisions do not authorize the issuance of "executive direc-
tor approved" monitoring plans with a one-time notice process.
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The TCAA provides the authority for the commission to issue fed-
eral operating permits and GOPs only and not monitoring pro-
tocols. A GOP, by its terms and conditions, is intended to be
an alternative to case-by-case permitting. Furthermore, it goes
through the public notice process when it is first issued, and for
certain revisions and renewals. If the CAM and periodic moni-
toring protocols were used, they would be simply treated as per-
mit terms and conditions because the TCAA does not authorize
the issuance of monitoring protocols. In effect, the monitoring
protocols would be subject to case-by-case review since they
would not be in GOPs. For these reasons, the commission did
not change the rule in response to this comment.

Brown McCarroll, TCC, and TIP expressed concern that the pro-
posed amendments to Chapter 122 make GOP applications en-
forceable. Brown McCarroll indicated that owners and operators
would be penalized for the innocent submission of erroneous in-
formation. Under federal rules, CAM submittals are not subject
to enforcement action; submittals are merely proposals for ap-
proval. Once approved, they become permit conditions which
are enforceable. TCC objected to enforceable permit applica-
tions since, upon approval, the monitoring requirements become
permit terms. Owners and operators, and the executive director,
would be required to track the most minute detail contained in
an application. TCC added that different levels of detail may be
provided in CAM plans and some owners or operators may pro-
vide minimal detail to avoid enforcement. TCC recommended
that each plan be reviewed on its own merits, but that the com-
mission reduce the plans to specific enforceable permit terms.
In addition, Brown McCarroll maintained that enforceable CAM
GOP applications are beyond state law and 40 CFR Part 64. TIP
expressed concern that the definition would lead to confusion
and inconsistency with regard to what elements of a CAM appli-
cation are enforceable. The CAM GOP itself should contain the
necessary level of detail for enforceability without the need to in-
corporate the details of the application. While the procedures for
promulgating CAM requirements will follow the GOP procedures,
the CAM GOP should not be treated in all respects as an oper-
ating permit. The CAM GOP will not authorize the operation of
an emission unit, but rather will constitute an applicable require-
ment. TIP noted that EPA has discouraged the incorporation of
applications into operating permits in its July 1995, White Paper.
TIP requested that the commission not adopt a definition for "en-
forceable GOP application," but instead amend §122.140(2).

The commission has changed the rules in response to these
comments. The adopted rules do not contain a definition for the
term "Enforceable GOP application," and all references to this
term have been deleted from the adopted rules. The purpose
of the term was to assign a name to those representations in
a permit application that become conditions under which a per-
mit holder shall operate. Those representations are expressly
identified in §122.140 and would have been given the name of
enforceable GOP application. The commission believed that the
proposed term would clarify the rules and make some aspects
of new Subchapters G and H more understandable. Based on
comments received by the commission, the term did not serve
its purpose and is being removed from the rules. Subsequent
definitions in §122.10 have been renumbered. The comments
also indicate that clarification is warranted regarding which rep-
resentations in a CAM GOP or periodic monitoring GOP appli-
cation become conditions under which a permit holder shall op-
erate. Therefore, the commission has amended §122.140 and
§122.502 to indicate that upon the granting of an authorization to

operate under a CAM GOP or periodic monitoring GOP, repre-
sentations in a permit application required by §122.714(a) and
§122.612, but excluding the justification for those representa-
tions, are conditions under which a permit holder shall operate.

Brown McCarroll and TCC commented that proposed
§122.712(a)(6)(A) is not consistent with 40 CFR Part 64.
They commented that proposed §122.712(a)(6)(A) require a
permit holder to apply for a revision to CAM requirements if
the permit holder identified a failure to achieve compliance
with an emission limitation or standard for which the approved
monitoring did not indicate a deviation while providing valid
data; however, Part 64 requires a permit modification only if
"necessary." TCC noted that the federal requirements in 40 CFR
§64.7(e) only mandate notification to the permitting authority of
these situations. TCC recommended that the commission adopt
the federal language in order to avoid permit revisions that may
be unnecessary.

In response to these comments, the commission has amended
§122.712(a)(6) to indicate that a permit holder shall, if neces-
sary, apply for a revision to CAM requirements or for a new per-
mit, when appropriate, if §122.712(a)(6)(A) or (B) are satisfied.
The commission agrees with the commenter that a notification
period is required by §64.7(e) and is appropriate for these types
of occurrences. Thus, the commission amended §122.712(a)(6)
to incorporate the notification requirements of §64.7(e). The in-
clusion of a 30-day notification period will provide permit holders
a reasonable amount of time to submit the notifications after the
data has been assessed.

TCC recommended that the term "CAM GOP" be deleted from
§122.10 and replaced with the term General CAM Operating Pro-
visions." TCC commented that a permit authorizes operation of
an emission unit and that a CAM GOP does not serve this func-
tion because CAM is an applicable requirement of Part 70. In
addition, TCC commented that characterization of the CAM mon-
itoring options as a CAM GOP creates confusion in Chapter 122
since it would be unclear whether the phrase "GOP" referred to a
traditional GOP or a CAM GOP. Finally, TCC commented that the
word "permit" is not necessary to establish enforceability. The
commission has the authority to specify CAM or periodic moni-
toring provisions in a standalone document which is neither part
of a permit or rule.

As stated in the preamble, the commission has elected to use
a programmatic approach for the implementation of CAM. The
most efficient method for implementation of this approach is to
use GOPs, since Chapter 122 contains a framework for the is-
suance, revision, renewal, and recission of GOPs. The com-
menter recommended the use of "General CAM Operating Pro-
visions." The TCAA federal operating permit provisions do not
authorize the issuance of General CAM Operating Provisions.
As discussed previously, the TCAA provides the authority for the
commission to issue federal operating permits and GOPs only.
If the CAM and periodic monitoring operating provisions were
used, they would be simply treated as permit terms and con-
ditions, because the TCAA does not authorize the issuance of
general operating provisions. In effect, the operating provisions
would be subject to case- by-case review since they would not
be in GOPs. For these reasons, the commission did not change
the rule in response to this comment. The commission does not
agree with the commenter’s assessment that a CAM GOP does
not authorize operation of an emission unit.

Since CAM is an applicable requirement of Part 70, failure to
comply with that requirement could result in enforcement. In that
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regard, a CAM GOP through the permit for the site or the autho-
rization to operate does authorize operation of an emission unit
for an applicable requirement.

The commission agrees that some confusion may have been
caused by using the GOP process to implement CAM. As defined
in §122.10, a permit includes CAM GOPs. However, in some
sections of Chapter 122, the word permit is used in such a way
that it does not refer to CAM GOPs. Therefore, the commission
has amended the definition of "Permit" contained in §122.10 to
state that the term "permit" when used in Chapter 122 refers
to a CAM GOP or periodic monitoring GOP only when clearly
indicated by the context.

The commission agrees that a GOP is not necessary to establish
the enforceability of CAM provisions, since CAM can be imple-
mented on a case-by-case basis. However, consistent with the
programmatic approach, it is necessary to implement the CAM
requirements through GOPs. The commission reiterates that the
programmatic approach provides permit holders the flexibility to
use a case-by-case determination to implement CAM require-
ments. Consequently, the commission has not changed the rule
in response to this comment.

TCC requested confirmation that the following is an accurate
statement of the relationship between a CAM GOP and a fed-
eral operating permit: A CAM plan is a standalone document
which is referenced in the Title V permit. Any revisions to the
CAM plan do not necessarily impact the Title V permit. How-
ever, in certain cases, revisions to the Title V permit may result
in necessary changes to CAM plans. TCC also commented that
§122.217(b) should clarify that owners and operators are not re-
quired to revise a federal operating permit because of revisions
to a CAM GOP unless the revisions to the CAM GOP affect the
applicability of that CAM GOP to an emission unit. TCC’s sup-
port for this request is the fact that enforceability of a CAM GOP
is established through the CAM GOP.

The commission interprets the commenter’s reference to "CAM
plan" to mean "CAM GOP." The commission agrees with the
commenter that revisions to CAM GOPs do not in all cases result
in revisions to a federal operating permit. It is also true that some
revisions to a federal operating permit may result in changes
to CAM requirements. Therefore, the commission added the
phrase "as appropriate" to §122.217(b) to further clarify this is-
sue.

Although changes to a CAM GOP may not affect the applicability
of that GOP to an emission unit, it could affect, for example, the
deviation limit established for that emission unit. There may be
changes to a CAM GOP which result in other changes to the
federal operating permit. The commission made no changes to
the rule in response to this comment.

TCC requested that the commission clarify the terms "Deviation"
and "Deviation limit" because they are too broad as defined. TCC
recommended that the term "Deviation limit" be deleted from
§122.10 and replaced with the term "Deviation indicator bounds"
because a limit implies a standard which must not be exceeded.
TCC commented that a deviation limit is a gauge of performance
within a certain range of conditions which may or may not indi-
cate noncompliance and, therefore, the term "Deviation indica-
tor bounds" may be more appropriate. As an alternative, TCC
recommended the use of the terms "Excursion" and "Indicator
range" which are contained in 40 CFR Part 64.

A deviation is any indication of noncompliance with a term or
condition of the permit, as found using, at a minimum, compli-
ance method data from monitoring, recordkeeping, reporting, or
testing required by the permit. As explained previously, the com-
mission elected not to use the Part 64 terms "Excursion" and
"Exceedence" because the Chapter 122 term "Deviation" en-
compasses both Part 64 terms. A "Deviation" is an indication
of noncompliance, and not necessarily a violation. In addition,
since "Deviation" is defined as an indication of noncompliance
with a permit term or condition, the commission chose not to use
a term such as "deviation indicator bounds" or "indicator range"
because of the circular nature created by these terms and the
definition of deviation limit. The term "Deviation limit" sets the
boundary for an indicator of performance; operation beyond that
boundary is a deviation. The rule has not been changed in re-
sponse to this comment.

In addition, the definition of "Deviation" was proposed to be re-
vised to include a reference to "enforceable GOP applications."
Since the term "Enforceable GOP application" has been deleted
from the rule and the CAM GOPs are considered permits, the
term "deviation" has not been amended.

TCC requested confirmation that the following is an accurate
statement: An indicator range or a deviation indicator bounds is
set on the monitoring equipment itself (monitoring range, man-
ufacturing specifications, and the like) or on specific process
parameters (temperature, pressure, and the like) or on specific
work practices which provide an indication of performance. Such
details are established in the CAM GOP and referenced in the
Title V permit. The indicator range depends upon the monitoring
mechanism.

For the reasons previously stated, Chapter 122 contains the term
"Deviation limit." Thus, in responding to this comment, the com-
mission substituted the term "Deviation limit" for the terms "In-
dicator range" and "Deviation indicator bounds." Generally, the
commission agrees with the commenter’s statement about the
relationship between a deviation limit and a monitoring plan. The
deviation limit is set on the indicator of performance for the emis-
sion unit or control device. Indicators of performance can be
process parameters, work practices, or direct measurements of
emissions. Deviation limits are designated values or conditions
which establish the boundary for the indicator of performance.
Deviation limit examples include the following: minimum tem-
perature, minimum pressure drop, no visible emissions, an open
valve, or the results of an inspection maintenance program. The
commission also agrees that the indicator range depends upon
the monitoring mechanism.

TCC recommended deleting the phrase "including appurte-
nances" from the definition of emission unit as proposed in
§122.10. TCC commented that all appurtenances of emission
units are not necessarily an emission unit or part of an emission
unit. TCC cited a walkway or platform on a stack as an example
of an appurtenance that is not an emission unit or part of an
emission unit. TCC believes the amendment unnecessarily
broadens the definition of emission unit.

As stated in the preamble, the commission revised this term to
be more consistent with the term "Dacility" in the TCAA and the
definition of "Emissions unit" in 40 CFR 70. The amendment
should clarify that some appurtenances, such as a control de-
vice, may be subject to an applicable requirement that must be
codified in a federal operating permit. The commission notes,
however, that some appurtenances, such as a platform, should
not be identified in a federal operating permit to the extent they
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are not subject to an applicable requirement. In such a case, a
permit revision would not be necessary if an owner or operator
elected to remove the platform, for example. Consequently, the
rule has not been changed in response to this comment.

TIP and TCC recommended that the definition of "Predictive
emission monitoring system (PEMS)" proposed in §122.10 be
clearly distinguished from the term as used in 30 TAC Chapter
117 to prevent confusion between the two terms. In addition,
TCC objected to the use of the phrase "emission limitation or
standard" which is contained in the proposed definition. TCC
proposed the following definition of PEMS: a system that uses
process or other parameters to predict compliance in terms of
applicable emission values. They also gave the example of a
cap and trade program, where NO

x
emissions from a source

might be calculated via a PEMS. However, the NO
x

calculated
from any individual source, in this example, would not be the
"limit" or "standard" for the facility. Also, the simple reduction or
manipulation of data place it into the same terms of the standard
is not necessarily part of the PEMS.

The definition of PEMS in Chapter 122 mirrors the Part 64 defini-
tion of PEMS and states that this definition of PEMS only applies
to Subchapter H CAM requirements. The preamble to 40 CFR
64 states that the definition was added to 40 CFR 64 because
40 CFR §64.3 sets forth special criteria for the use of PEMS
when employed to fulfill 40 CFR 64 requirements (62 FR 54911).
For similar reasons, the definition was added to Chapter 122 be-
cause §122.706(d) and §122.714(c) reference PEMS.

With respect to the alternative definition proposed by TCC, the
commission believes that the term "Emission limitation or stan-
dard" is appropriate and consistent with 40 CFR 64. The com-
mission interpreted the term "source" in the commenter’s exam-
ple of a cap and trade program to mean a site with individual
emission units where the site has an overall cap and there are
no separate cap limitations for each emission unit. In this exam-
ple, the PEMS readings for each individual emission unit, based
on the Chapter 122 definition of PEMS, would not be considered
a standard. The definition in Chapter 122 states that the monitor-
ing system will produce values in "terms" of the applicable emis-
sion limitation or standard, which means that compliance with
the emission limitation or standard is still based on the structure
of the underlying applicable requirement. The commission did
not make changes to the rule language in response to this com-
ment.

TIP recommended that the definition of "Control device" pro-
posed in §122.10 be clearly distinguished from the term as used
in 30 TAC §101.1.

In response to this comment, the commission has amended
§122.702(a) to state that the term "Control device," as used in
Subchapter H, shall have the meaning defined in §122.10(6).
This change should clarify that the term "Control device" defined
in §122.10(6) applies exclusively to the CAM requirements in
Subchapter H.

TCC supported the proposed amendment to §122.130(a)(1),
which changes the phrase "owner and operator" to "owner or
operator." TCC commented that it appreciates the commission’s
recognition that the changing face of business has led to
contractual relationships that provide for differing ownership but
operations under common control.

The commission appreciates the support expressed in these
comments.

TCC recommended revising §122.142 to clarify that it only ap-
plies to the Title V Operating Permit and not to CAM GOPs or
periodic monitoring GOPs. TCC commented that this further il-
lustrates the confusion caused by naming CAM plans "General
Operating Permits."

In response to this comment, the commission has amended
§122.10(17) to state that the term "Permit" refers to a CAM
GOP or periodic monitoring GOP only when clearly indicated by
the context. For example, this change clarifies that §122.142(c)
does not apply to CAM GOPs. As discussed previously, the
commission has elected to use a programmatic approach for
the implementation of CAM. The most efficient method for
implementation of this approach is to use GOPs, since Chapter
122 contains a framework for the issuance, revision, renewal,
and recission of GOPs.

TCC commented that the phrase "separate authority," contained
in amended §122.161(d), is unclear. TCC commented that
the interprets separate authority to mean any authority other
than authority granted under the Clean Air Act, for example,
Resource Conservation and Recovery Act, or Clean Water Act.
TCC believes that the intent of Subchapter G or H is to justify
the approval of monitoring under all Clean Air Act requirements,
whether promulgated by TNRCC, EPA, or other air pollution
jurisdiction.

In response to this comment, the commission has amended
§122.161(d) to clarify that "separate authority" is the TCAA,
FCAA, or an air pollution control agency having jurisdiction.

TCC requested that the commission clarify that the term "Per-
mit holder" in §122.210(b) refers to the Texas Natural Resource
Conservation Commission. TCC noted that this furthers its con-
cern that the use of the term "CAM or periodic monitoring GOP"
is easily confused with the Title V Operating Permit because the
term "Permit" is loosely used in the rulemaking.

"Permit holder" is defined in §122.10(20) as a person who has
been issued a permit or granted the authority by the executive
director to operate under a GOP. Thus, the term "Permit holder"
in §122.210 refers to an owner or operator of a site that was ini-
tially issued a site-wide operating permit, as opposed to granted
the authority to operate under a traditional GOP. Section 122.210
identifies the cases when a permit holder would need to revise
their permit as the result of a change at a site, adoption or pro-
mulgation of a rule, or a change in the CAM or periodic monitor-
ing GOP. The procedures that the executive director would use
to revise the CAM GOP or periodic monitoring GOP are found
in Subchapter F. The rule was not changed in response to this
comment.

TCC requested that §122.213(d) be amended by replacing the
word "shall" with the word "may," stating that there should be no
need to submit an application for a permit revision if there are no
administrative changes.

If a change occurs that triggers the applicability provisions for an
administrative permit revision under §122.211, then under the
provisions of §122.213 the permit holder is required to submit an
application for a permit revision. Until this occurs, permit holders
are not required to submit applications. The rule has not been
changed in response to this comment.

TCC recommended that the commission amend §122.322 to in-
dicate that for revisions to General CAM/PM Operating Provi-
sions which are deemed minor and satisfy necessary protocols,

25 TexReg 8708 September 1, 2000 Texas Register



the executive director can approve as a case-by-case revision
without further public notice.

As previously discussed, Chapter 122 contains the term "CAM
GOP." Thus, in responding to this comment, the commission sub-
stituted the term "CAM GOP" for the term "General CAM/PM Op-
erating Provisions." TCC referred to §122.322, concerning Bilin-
gual Public Notice; however, representatives of TCC clarified that
they intended to suggest a process that would allow a permit
holder to propose minor revisions to the CAM provisions that are
similar to the one contained in a GOP without additional public
notice. Revisions to case-by-case determinations are governed
by Subchapter C, which includes public announcement for minor
revisions which the executive director posts on the commission’s
publicly accessible electronic media. Although revisions to CAM
GOPs may be minor, a similar revision to a case-by-case deter-
mination may raise issues unique to circumstances at the site.
As a result, the commission believes that the public announce-
ment procedure for minor revisions is still appropriate for these
changes. In addition, it would be extremely difficult for the ex-
ecutive director to determine which types of changes to CAM
GOPs would require a corresponding public announcement for
case-by-case determinations and which changes would not. The
rule has not been revised in response to this comment.

TCC supported the proposed amendment to §122.350, concern-
ing EPA Review, which allows the EPA review period and the
public comment period to run concurrently. However, TCC rec-
ommended that the commission amend §122.350 by replacing
the phrase "no earlier" with the phrase "no later."

The commission proposed amending §122.350 so that the
commission will be able to establish a GOP more quickly to fulfill
the 40 CFR 70 requirements. The amendment to §122.350
accomplishes this goal. In order to maintain consistency with
§122.350(b)(2), the commission has not revised the rule in
response to this comment.

TCC recommended that the commission amend the heading for
§122.501 from "General Operating Permits" to "Title V General
Operating Permits."

Section 122.501 governs all general operating permits, including
CAM GOPs and periodic monitoring GOPs. The heading "Title
V General Operating Permits" would imply that only traditional
GOPs (e.g., Oil & Gas, Bulk Fuel Terminal, etc.) are covered in
this section. The rule has not been changed in response to this
comment.

TCC recommended amending the introductory sentence in
§122.501(d), concerning General Operating Permits, by adding
the phrase "as follows" after the phrase "by the executive
director."

Because the commission did not propose amendments to the
introductory sentence in §122.501(d), the commission is unable
to make the suggested revision. Therefore, the commission did
not make any changes to the rule in response to this comment.

TCC recommended that the commission amend proposed
§122.501(g) to indicate that notice as required by §122.506 will
be provided for any proposed permit combination.

The requirements of §122.506 concern notice for issuance, sig-
nificant revision of, and rescissions of GOPs. Section 122.506
requires notice in newspapers, the Texas Register, and on the
commission’s publicly accessible electronic media. Since the
combination of GOPs is not a substantive change, the com-
mission believes that a notice in the Texas Register and on the

commission’s publicly accessible electronic media is sufficient.
Therefore, §122.501(g) was amended and §122.506(i) added
to state that notice will be published in the Texas Register and
posted on the commission’s publicly accessible electronic media
when the executive director combines two or more GOPs.

TCC commented that it believes §122.504, concerning Applica-
tion Revisions When a General Operating Permit is Revised or
Rescinded, applies to traditional GOPs and is not applicable to
CAM GOPs.

Section 122.504 applies to all application revisions when a GOP
is revised or rescinded. This includes revisions to CAM GOPs.
As stated previously, some revisions to CAM GOPs may not
require a revision to the GOP application. Rule language was
added to this section to clarify that changes to CAM GOPs may
result in revisions to the GOP application.

With regard to §122.502, TCC reiterated its objection to provi-
sions in the proposed rule that would make the representations
in an application for a monitoring GOP enforceable. TCC com-
mented that the characterization of monitoring requirements as
permits rather than permit terms is beyond 40 CFR 64 and that
the permitting authority must either approve a CAM plan, reject it,
or approve it with conditions. Enforcement of the plan itself will
lead to unequal treatment and a reluctance to submit detailed
plans.

As previously discussed, §122.140 has been amended to iden-
tify those portions of the CAM and periodic monitoring require-
ments that become conditions under which a permit holder shall
operate. The framework for implementing the programmatic ap-
proach exists for GOPs under Chapter 122 and not permit terms
or general operating provisions. Finally, the executive director
will review the CAM applications or plans and identify the ap-
propriate permit terms and conditions. Therefore, only certain
portions of CAM applications are enforceable.

TCC recommended that the commission delete from
§122.504(a) the phrase "promulgation or adoption," as
proposed, because this phrase is inconsistent with the purpose
of the section, which is permit revisions.

Section 122.504 contains the procedures for revising GOP
applications to address rule changes (i.e., the promulgation or
adoption of an applicable requirement or state only require-
ment). Therefore, the phrase "promulgation or adoption" is
appropriate for this section, and the rule has not been changed
in response to this comment.

TCC recommended that the commission correct a typographical
error appearing in §122.506(a). The word "recission" should be
spelled "rescission."

The commission appreciates the comment and has corrected the
misspelling.

TCC commented that new source review (NSR) permits might
serve as templates for the identification of monitoring options
that might appear in CAM GOPs. This would be similar to using
maximum available control requirements (MACT) requirements
as a template for General CAM Operating Provisions even if the
source is not subject to the particular MACT standard. TCC
suggested that §122.602(3) be clarified as requested in its com-
ments on CAM applicability and §122.702(c)(6).

During the development process for CAM GOPs and periodic
monitoring GOPs, the executive director will review typical NSR
permit provisions to identify monitoring options that are suitable
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for the CAM GOP. For example, the executive director reviewed
several NSR permits and guidance documents in the develop-
ment of CAM GOP #1 and periodic monitoring GOP #1 which
were proposed concurrently with the proposal of this rulemak-
ing. This review process will continue during the development of
future CAM GOPs and periodic monitoring GOPs. The rule has
not been revised in response to this comment.

TCC recommended that the commission amend proposed
§122.602 and §122.702(c) to indicate that all requirements
exempt from Subchapter H satisfy Subchapter G, since any
monitoring which satisfies CAM also satisfies period monitoring.

Adopted §122.600(c) contains a statement that compliance with
Subchapter H satisfies Subchapter G. The rule language was
not changed in response to these comments since §122.600(c)
covers this issue.

TCC recommended that the commission clearly differentiate be-
tween the CAM and periodic monitoring GOP application due
dates contained in proposed §122.604 and §122.704 and the
actual dates for compliance with those plans.

In response to this comment, the commission added subsec-
tion (a)(2) to §122.714 and subsection (b)(2) to §122.612, which
states that unless otherwise approved by the executive direc-
tor, the permit holder shall conduct the monitoring required upon
revision or renewal of the permit or the granting of the autho-
rization to operate that includes these requirements. These ad-
ditions should clarify when compliance with CAM requirements
must begin. Sections 122.704 and 122.604 exclusively contain
the schedule for when a CAM application is due to the executive
director.

TCC commented that if the commission revises a CAM GOP,
a permit holder should have at least 180 days to implement the
change, seek case-by-case monitoring provisions, or request ad-
ditional changes.

If the CAM GOP or periodic monitoring GOP is revised, the exec-
utive director will be sensitive to the need for reasonable compli-
ance dates. In some cases, a change could require longer than
180 days to implement or in other cases less than 180 days. An
applicable requirement may also have a compliance date which
is independent of a CAM or periodic monitoring compliance date.
Since there is a need to remain flexible with regard to compliance
dates, the rules have not been revised in response to this com-
ment.

TCC requested clarification of the intent of proposed
§122.608(e) and §122.708(d). As written, §122.608(e)
seems to imply that any operational change which is imple-
mented at a site with a minor or administrative revision would
require a revision to underlying monitoring requirements prior
to authorization to operate. TCC also recommended that the
commission amend §122.608(e) and §122.708(d) to allow for
the operation of changes to deviation limits before the federal
operating permit is revised if the deviation limit results in a more
strict monitoring.

The purpose of §122.608(e) and §122.708(d) is to make clear
that once CAM requirements have been incorporated into a per-
mit, or the application if a site is operating under a traditional
GOP, revisions to those requirements will be governed by Sub-
chapter C and Subchapter F, respectively. Changes not involv-
ing CAM requirements will go through the normal revision tracks
in Subchapters C and F; those changes for minor and adminis-
trative revisions can be made without prior approval. Changes

to these CAM requirements will require revision of the permit, as
appropriate, and each of these subchapters already contains the
framework appropriate for addressing revisions.

Deviation limits are a critical component of the approach in Sub-
chapter H and over which an owner or operator may have signifi-
cant discretion. The commission believes that it would be difficult
to predetermine criteria for the establishment of deviation limits
that may result in more stringent monitoring. However, the com-
mission did amend the rules to expand the cases for deviation
limit changes that do not require prior approval. In the proposal,
only deviation limit changes that were not a result of a change
in an emission limitation or standard could be done without prior
approval. Therefore, §122.608(e) and §122.708(d) allow devia-
tion limit changes to occur without prior approval as needed to
respond to the promulgation or adoption of an applicable require-
ment.

TCC recommended that the commission revise §122.706(d) to
indicate that the use of CEMS satisfies the requirements "for that
standard for that pollutant" versus "for this subchapter."

As required by 40 CFR §64.3(d)(1), §122.706(a)(4) (originally
proposed as §122.706(d)) specifies that owners or operators of
emission units subject to applicable requirements that require
CEMS, PEMS must submit a CAM GOP monitoring option that
includes the use of the CEMS, COMS, or PEMS to satisfy CAM
requirements for the other emission limitations or standards that
are subject to CAM for that particular emission unit. The com-
menter’s suggested language would narrow this requirement to
only require the use of CEMS, PEMS, or COMS to satisfy CAM
for those standards that already require their use. In order to re-
main consistent with Part 64, no changes were made to the rule
in response to this comment.

TCC recommended that the commission correct a typographical
error appearing in proposed §122.708(c). The phrase "of this
title" which appears after the second parenthetical phrase should
be deleted.

The commission appreciates the comment and has corrected the
error.

TCC recommended that the commission delete the phrase
"summary information on the number" from proposed
§122.712(a)(3)(B), because there is no reason to sum the
number of incidents. A listing of monitoring downtime incidents
should be sufficient without a requirement for additional data
fields to "count" events.

The commission has deleted the requirement to keep records
of summary information on the number of monitoring downtime
incidents. The commission agrees with the commenter that the
listing of monitoring downtime incidents including the beginning
date and time, ending date and time, and cause (including un-
known cause, if applicable) for monitoring downtime incidents
(other than downtime associated with zero and span or other
daily calibration checks, if applicable) is sufficient.

TCC recommended that the commission delete
§122.712(a)(5)(B) because a planned or excused start-up and
shut-down should not be considered a deviation.

40 CFR §64.7(d) requires certain actions of owners or oper-
ators upon detection of an excursion or exceedance. As ex-
plained previously, the commission considers excursions and
exceedance to be deviations. The commission believes that
40 CFR §64.7(d)(1) contemplates the reporting of events dur-
ing startup or shutdown to be in the category of deviation. The
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commission has defined deviation as any indication that a permit
term or condition may not have been met, not necessarily that a
violation has occurred. In order to be consistent with Part 64, the
commission did not revise the rule in response to this comment.

TCC commented that it objected to a statement contained in
the preamble which indicates that an inaccurate deviation limit
established based on erroneous information in the justification
would result in an enforcement action (25 TexReg 1988). In ad-
dition, CAM plans (or "applications" as the term is used in the
proposal) should not be enforceable documents. TCC objected
to this characterization, because there may be many instances
where a permit holder submits a justification using information
that is normally reliable, but later is found to be erroneous. In
the event that false information was knowingly submitted to the
commission, there is adequate enforcement authority under the
Texas Clean Air Act to appropriately penalize a permit holder.
Furthermore, the commission has already stated that the justi-
fication is not a necessary permit term, and if the commission
disagrees with a justification, either during its review or at some
time after the plan is approved, it may either disapprove the plan
or rescind the permit and require the permit holder to submit a
permit revision.

In the preamble, the commission clarified that the justification for
the deviation limit will not be included in the permit or be consid-
ered representations in GOP applications under which the owner
or operator must operate. The justification is instead supporting
information for the deviation limit and not conditions under which
the owner or operator must operate. Therefore, once the devia-
tion limit is approved, inclusion of the justification in the permit is
unnecessary.

The commission also clarified that if after permit issuance, the
deviation limit appears to have been based on erroneous infor-
mation in the justification and the deviation limit is incorrect, a
permit holder may be subject to enforcement action because the
deviation limit does not provide a reasonable assurance of com-
pliance and provide for operation and maintenance of the control
device. The enforcement action would not be based on the erro-
neous justification. Although the justification for those values are
not conditions under which the permit holder must operate, the
commission wanted to clarify the importance of developing devi-
ation limits based on sound and reliable information. No changes
were made to the rules in response to this comment.

TIP recommended that the commission defer adoption of the
current rulemaking pending a thorough evaluation of the Ap-
palachian Power decision. TIP commented that the commis-
sion’s proposed rulemaking is directly governed by Appalachian
Power, since the commission’s current rulemaking follows the
overturned approach, which required the states to evaluate ap-
plicable requirements for the sufficiency of their periodic moni-
toring, and to add monitoring requirements where the rules are
judged deficient in that area. TIP further commented that by es-
tablishing a GOP designed to add periodic monitoring require-
ments to Title V applicable requirements, the rule must take ac-
count of the court’s mandate.

On April 14, 2000, the United States Court of Appeals for the Dis-
trict of Columbia Circuit decided Appalachian Power Company,
et al., v. Environmental Protection Agency. Appalachian Power
set aside, in its entirety, EPA’s "Periodic Monitoring Guidance
for Title V Operating Permits Programs," released in September
1998. The court stated that "state permitting authorities may not,
on the basis of EPA’s Guidance or 40 CFR §70.6(a)(3)(i)(B), re-
quire in permits that the regulated source conduct more frequent

monitoring of its emissions than that provided in the applicable
State or federal standard, unless that standard requires no peri-
odic testing, specifies no frequency, or requires only a one-time
test."

In response to TIP’s comment, the commission extended the
public comment period on this rulemaking ten days to receive
comments on the impact, if any, of the Appalachian Power de-
cision on the proposed revisions to Chapter 122. Notice of the
extension was published in the May 19, 2000 issue of the Texas
Register; the comment extension period ran from May 19 to May
29, 2000. The commission received no comments during the ex-
tension period.

The commission has reviewed Appalachian Power and deter-
mined that it does not impact this rulemaking for the following
reasons. First, the commission has not and did not use EPA’s
periodic monitoring guidance document in the manner prohib-
ited by the court, that is, the commission has not and did not
use the periodic monitoring guidance document to require in per-
mits that a regulated source conduct more frequent monitoring
of its emissions than that provided in an applicable State or fed-
eral standard. Second, this rulemaking codifies the legitimate
purpose of 40 CFR §70.6(a)(3)(i)(B) expounded by the court,
that is, it creates a framework for the implementation of periodic
monitoring for standards that require no periodic testing, specify
no frequency, or require only a one-time test. The commission
notes that periodic monitoring GOP #1, offered by the execu-
tive director for comment concurrently with this rulemaking, pro-
vides periodic monitoring options for standards that require only
a one-time test. Thus, neither Subchapter G nor periodic moni-
toring GOP #1 exceed the court’s holding. Since no comments
were received concerning any adverse impacts of Appalachian
Power, and since the commission believes both Subchapter G
and periodic monitoring GOP #1 are in accord with Appalachian
Power, the commission has chosen not to defer adoption of the
rule or the GOP.

EPA commented that should the commission rely on the permit
applications as enforceable documents, the EPA regional office
should have "real time" access to the applications. The Air/Toxics
Inspection and Coordination Branch is responsible for conduct-
ing facility air inspections. Preinspection procedures include the
review of permits and other related documents. Along with the
Title V permit, the permit application is reviewed prior to the in-
spection. Therefore, the commission should provide "real time"
access to GOP applications and other information which iden-
tifies the emission unit and the monitoring requirements. EPA
would like to work with the commission by having access to spe-
cific information by way of the commission’s information man-
agement system.

The commission will work with EPA to provide up-to-date appli-
cation information in a reasonable time frame.

EPA requested that the commission complete a checklist for the
CAM-related amendments to Chapter 122 to demonstrate that
these changes satisfy the provisions of 40 CFR Part 64.

The referenced checklist appears to be a useful tool for the EPA
to verify that amendments to Chapter 122 meet the requirements
of 40 CFR Part 64. The commission believes this request to com-
plete the checklist is a request for information and not a specific
comment on the revisions to Chapter 122. Even though the com-
mission has not responded to this request for information as part
of this analysis of testimony, the commission will work with the
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EPA to address any specific concerns regarding the revisions to
Chapter 122 as a part of the program approval process.

CPS commented that applicants should be allowed more than
five days, as proposed in §122.414, to post signs and notices
after the submission of an acid rain application for a fast-track
modification.

Section 122.414(a)(2)(E) requires that within five days of the sub-
mission to the executive director of an application for a fast-track
modification, the designated representative shall comply with
the public notice requirements in §122.320(b) - (m), concerning
Public Notice, and §122.322, concerning Bilingual Public Notice.
These sections require the posting of signs and the publication of
newspaper notices. Section 122.414(a)(2)(E) mirrors revised 40
CFR §72.82(a). Also, as discussed in the preamble, the adopted
amendments to §122.414 will make the Chapter 122 fast- track
modification provisions consistent with 40 CFR Part 72 notice
provisions. This is consistent with TCAA, §382.056(a), which re-
quires public notice for federal operating permits to be consistent
with the requirements of that section and with federal require-
ments. Therefore, the rule has not been changed in response to
this comment.

SUBCHAPTER A. DEFINITIONS
30 TAC §122.10

STATUTORY AUTHORITY

The amendment is adopted under Texas Health and Safety
Code, the TCAA, including §§382.015 - 382.017, which provide
for power to enter property; monitoring requirements, exami-
nation of records; and the authority to adopt rules consistent
with the policy and purposes of the TCAA; §382.021 and
§382.022, which provide for sampling methods and procedures;
and investigations; §382.0205, which provides the commission
authority to protect against adverse affects related to acid
deposition; §382.032, which provides for appeal of commission
actions; §382.040 and §382.041, which provide for public
records and submission of confidential information; §382.051,
which provides the commission the authority to issue federal
operating permits and adopt rules as necessary to comply with
changes in federal law or regulations applicable to permits;
§§382.0513-382.0515 and 382.0517, which provide authority
for the commission to establish and enforce permit conditions; to
require sampling, monitoring, and certification; to require permit
applications; and to determine administrative completeness of
applications; §§382.054- 382.0543, which provide for federal
operating permits; administration and enforcement of federal
operating permits; issuance of federal operating permits and
appeal of delays; and review and renewals of federal operating
permits; §382.056, which provides for notice of intent to obtain
a permit or permit review and provides for permit hearings
for federal operating permits; §§382.0561 - 382.0564, which
provide for federal operating permit public hearings; notices
of decision for federal operating permits; public petition of
federal operating permits to the administrator; and notification
to other governmental entities for federal operating permits;
§382.061, which provides for delegation of powers and duties
under §§382.051 - 382.0563 and 382.059, appeals of executive
director decisions and petitions under §382.0563 and appeals
under §382.056; and under the Texas Water Code (TWC),
including §5.103, which provides the commission with the
authority to adopt rules consistent with the policy and purposes
of the TCAA and other laws of this state; §5.105, which provides
the commission with the authority to establish and approve

commission policy; §5.122, which provides delegation of uncon-
tested matters to the executive director; §5.351, which provides
for judicial review of commission acts; §5.355, which provides
for appeal of district court judgment; and §§7.001 - 7.358, which
provide for enforcement.

§122.10. General Definitions.
The definitions in the Texas Clean Air Act, Chapter 101 of this title
(relating to General Rules), and Chapter 3 of this title (relating to Def-
initions) apply to this chapter. In addition, the following words and
terms, when used in this chapter, shall have the following meanings,
unless the context clearly indicates otherwise.

(1) Air pollutant - Any of the following regulated air pol-
lutants:

(A) nitrogen oxides;

(B) volatile organic compounds;

(C) any pollutant for which a National Ambient Air
Quality Standard (NAAQS) has been promulgated;

(D) any pollutant that is subject to any standard promul-
gated under FCAA, §111 (Standards of Performance for New Station-
ary Sources);

(E) unless otherwise specified by the EPA by rule, any
Class I or II substance subject to a standard promulgated under or es-
tablished by FCAA, Title VI (Stratospheric Ozone Protection); or

(F) any pollutant subject to a standard promulgated un-
der FCAA, §112 (Hazardous Air Pollutants) or other requirements es-
tablished under §112, including §112(g) and (j). However, a pollutant
shall not be considered an air pollutant under this chapter solely be-
cause it is subject to standards or requirements under §112(r).

(2) Applicable requirement -

(A) All of the requirements of Chapter 111 of this title
(relating to Control of Air Pollution From Visible Emissions and Par-
ticulate Matter) as they apply to the emission units at a site.

(B) All of the requirements of Chapter 112 of this title
(relating to Sulfur Compounds) as they apply to the emission units at a
site.

(C) All of the requirements of Chapter 113 of this title
(relating to Control of Air Pollution from Toxic Materials), as they ap-
ply to the emission units at a site.

(D) All of the requirements of Chapter 115 of this title
(relating to Control of Air Pollution from Volatile Organic Compounds)
as they apply to the emission units at a site.

(E) All of the requirements of Chapter 117 of this title
(relating to Control of Air Pollution From Nitrogen Compounds) as
they apply to the emission units at a site.

(F) All of the requirements of Chapter 119 of this title
(relating to Control of Air Pollution from Carbon Monoxide) as they
apply to the emission units at a site.

(G) Any site specific requirement of the state imple-
mentation plan (SIP).

(H) Any term or condition of any preconstruction per-
mits issued under Chapter 116 of this title (relating to Control of Air
Pollution by Permits for New Construction or Modification) as neces-
sary to implement the requirements of regulations approved or promul-
gated through rulemaking under FCAA, Title I, Parts C or D (relating
to Prevention of Significant Deterioration of Air Quality or Plan Re-
quirements for Nonattainment Areas).
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(I) All of the following federal requirements as they ap-
ply to the emission units at a site:

(i) any standard or other requirement under FCAA,
§111 (standards of Performance for New Stationary Sources);

(ii) any standard or other requirement under FCAA,
§112 (Hazardous Air Pollutants);

(iii) any standard or other requirement of the Acid
Rain Program;

(iv) any requirements established under FCAA,
§504(b) or §114(a)(3) (Monitoring and Analysis or Inspections,
Monitoring, and Entry);

(v) any standard or other requirement governing
solid waste incineration under FCAA, §129 (Solid Waste Combustion);

(vi) any standard or other requirement for consumer
and commercial products under FCAA, §183(e) (Federal Ozone Mea-
sures);

(vii) any standard or other requirement under
FCAA, §183(f) (Tank Vessel Standards);

(viii) Any standard or other requirement under
FCAA, §328 (air Pollution from Outer Continental Shelf Activities);

(ix) any standard or other requirement under FCAA,
Title VI (Stratospheric ozone Protection), unless EPA has determined
that the requirement need not be contained in a permit; and

(x) any increment or visibility requirement under
FCAA, Title I, part C or any NAAQS, but only as it would apply
to temporary sources permitted under FCAA, §504(e) (Temporary
Sources).

(J) The following are not applicable requirements under
this chapter, except as noted in subparagraph (I)(x) of this paragraph:

(i) any state or federal ambient air quality standard;

(ii) any net ground level concentration limit;

(iii) any ambient atmospheric concentration limit;

(iv) any requirement for mobile sources;

(v) any asbestos demolition or renovation require-
ment under 40 Code of Federal Regulations (CFR) Part 61, Subpart
M (National Emissions Standards for Asbestos);

(vi) any requirement under 40 CFR Part 60, Subpart
AAA (Standards of Performance for New Residential Wood Heaters);
and

(vii) any state only requirement (including §111.131
of this title (relating to Definitions), §111.133 of this title (relating to
Testing Requirements), §111.135 of this title (relating to Control Re-
quirements for Surfaces with Coatings Containing Lead), §111.137 of
this title (relating to Control Requirements for Surface Coatings con-
taining less than 1.0% Lead), and §111.139 of this title (relating to Ex-
emptions).

(K) Any requirements noted in this definition which
have been promulgated by the EPA, but have not been adopted by and
delegated to the commission are federally enforceable only. These
applicable requirements will be designated as federally enforceable
only in the permit.

(3) Compliance assurance monitoring (CAM)
case-by-case determination - A monitoring plan designed by the

permit holder and approved by the executive director to satisfy 40
CFR Part 64 (Compliance Assurance Monitoring).

(4) Compliance assurance monitoring general operating
permit (CAM GOP) - A GOP issued under Subchapter F of this chapter
(relating to General Operating Permits) which provides monitoring
options established by the executive director to satisfy Subchapter H
of this chapter (relating to Compliance Assurance Monitoring).

(5) Continuous compliance determination method - For
purposes of Subchapter H of this chapter and Subchapter G of this
chapter (relating to Periodic Monitoring), a method, specified by an
applicable requirement, which satisfies the following criteria:

(A) the method is used to determine compliance with an
emission limitation or standard on a continuous basis consistent with
the averaging period established for the emission limitation or standard;
and

(B) the method provides data either in units of the emis-
sion limitation or standard or correlated directly with the emission lim-
itation or standard.

(6) Control device - For the purposes of Subchapter H of
this chapter, equipment that is used to destroy or remove air pollutant(s)
prior to discharge to the atmosphere.

(A) A control device does not include the following:

(i) passive control measures that act to prevent pol-
lutants from forming, such as the use of seals, lids, or roofs to prevent
the release of pollutants, use of low-polluting fuel or feedstocks, or the
use of combustion or other process design features or characteristics;
or

(ii) inherent process equipment, which is equipment
that is necessary for the proper or safe functioning of the process, or
material recovery equipment that is installed and operated primarily for
purposes other than compliance with applicable requirements. Equip-
ment that must be operated at an efficiency higher than that achieved
during normal process operations in order to comply with the applica-
ble emission limitation or standard is not inherent process equipment.

(B) If an applicable requirement establishes that partic-
ular equipment which otherwise meets this definition of a control de-
vice does not constitute a control device as applied to a particular emis-
sion unit, then that definition shall apply for purposes of Subchapter H
of this chapter.

(7) Deviation - Any indication of noncompliance with a
term or condition of the permit as found using, at a minimum, compli-
ance method data from monitoring, recordkeeping, reporting, or testing
required by the permit.

(8) Deviation limit - A designated value(s) or condition(s)
which establishes the boundary for an indicator of performance. Oper-
ation outside of the boundary of the indicator of performance shall be
considered a deviation.

(9) Draft permit - The version of a permit available for the
30-day comment period under public announcement or public notice
and affected state review.

(10) Emission unit - A discrete or identifiable structure, de-
vice, item, equipment, or enclosure that constitutes or contains a point
of origin of air pollutants, including appurtenances.

(A) A point of origin of fugitive emissions from indi-
vidual pieces of equipment, e.g., valves, flanges, pumps, and compres-
sors, shall not be considered an individual emission unit. The fugitive
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emissions shall be collectively considered as an emission unit based on
their relationship to the associated process.

(B) The term may also be used in this chapter to refer
to a group of similar emission units.

(C) This term is not meant to alter or affect the defini-
tion of the term "unit" for purposes of the acid rain program.

(11) Final action - Issuance or denial of the permit by the
executive director.

(12) General operating permit (GOP) - A permit issued un-
der Subchapter F of this chapter (relating to General Operating Per-
mits), under which multiple stationary sources may be authorized to
operate.

(13) Major source -

(A) For pollutants other than radionuclides, any site that
emits or has the potential to emit, in the aggregate the following quan-
tities:

(i) ten tons per year (tpy) or more of any single haz-
ardous air pollutant listed under FCAA, §112(b) (Hazardous Air Pol-
lutants);

(ii) 25 tpy or more of any combination of hazardous
air pollutant listed under FCAA, §112(b); or

(iii) any quantity less than those identified in clause
(i) or (ii) of this subparagraph established by the EPA through rulemak-
ing.

(B) For radionuclides regulated under FCAA, §112, the
term "major source" shall have the meaning specified by the EPA by
rule.

(C) Any site which directly emits or has the potential
to emit, 100 tpy or more of any air pollutant. The fugitive emissions
of a stationary source shall not be considered in determining whether
it is a major source, unless the stationary source belongs to one of the
following categories of stationary sources:

(i) coal cleaning plants (with thermal dryers);

(ii) kraft pulp mills;

(iii) portland cement plants;

(iv) primary zinc smelters;

(v) iron and steel mills;

(vi) primary aluminum ore reduction plants;

(vii) primary copper smelters;

(viii) municipal incinerators capable of charging
more than 250 tons of refuse per day;

(ix) hydrofluoric, sulfuric, or nitric acid plants;

(x) petroleum refineries;

(xi) lime plants;

(xii) phosphate rock processing plants;

(xiii) coke oven batteries;

(xiv) sulfur recovery plants;

(xv) carbon black plants (furnace process);

(xvi) primary lead smelters;

(xvii) fuel conversion plant;

(xviii) sintering plants;

(xix) secondary metal production plants;

(xx) chemical process plants;

(xxi) fossil-fuel boilers (or combination thereof) to-
taling more than 250 million British thermal units (Btu) per hour heat
input;

(xxii) petroleum storage and transfer units with a to-
tal storage capacity exceeding 300,000 barrels;

(xxiii) taconite ore processing plants;

(xiv) glass fiber processing plants;

(xxv) charcoal production plants;

(xxvi) fossil-fuel-fired steam electric plants of more
than 250 million Btu per hour heat input; or

(xxvii) any stationary source category regulated
under FCAA, §111 (Standards of Performance for New Stationary
Sources) or §112 for which the EPA has made an affirmative determi-
nation under FCAA, §302(j) (Definitions).

(D) Any site, except those exempted under FCAA,
§182(f) (NO

x
Requirements), which, in whole or in part, is a major

source under FCAA, Title I, Part D (Plan Requirements for Nonattain-
ment Areas), including the following:

(i) any site with the potential to emit 100 tpy or more
of volatile organic compounds (VOC) or oxides of nitrogen (NO

x
) in

any ozone nonattainment area classified as "marginal or moderate";

(ii) any site with the potential to emit 50 tpy or more
of VOC or NO

x
in any ozone nonattainment area classified as "serious";

(iii) any site with the potential to emit 25 tpy or more
of VOC or NO

x
in any ozone nonattainment area classified as "severe";

(iv) any site with the potential to emit ten tpy or more
of VOC or NO

x
in any ozone nonattainment area classified as "ex-

treme";

(v) any site with the potential to emit 100 tpy or more
of carbon monoxide (CO) in any CO nonattainment area classified as
"moderate";

(vi) any site with the potential to emit 50 tpy or more
of CO in any CO nonattainment area classified as "serious";

(vii) any site with the potential to emit 100 tpy or
more of inhalable particulate matter (PM-10) in any PM-10 nonattain-
ment area classified as "moderate";

(viii) any site with the potential to emit 70 tpy or
more of PM-10 in any PM-10 nonattainment area classified as "seri-
ous"; and

(ix) any site with the potential to emit 100 tpy or
more of lead in any lead nonattainment area.

(E) The fugitive emissions of a stationary source shall
not be considered in determining whether it is a major source under sub-
paragraph (D) of this paragraph, unless the stationary source belongs
to one of the categories of stationary sources listed in subparagraph (C)
of this paragraph.

(F) Any temporary source which is located at a site for
less than six months shall not affect the determination of major for other
stationary sources at a site under this chapter or require a revision to the
existing permit at the site.
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(G) Emissions from any oil or gas exploration or pro-
duction well (with its associated equipment) and emissions from any
pipeline compressor or pump station shall not be aggregated with emis-
sions from other similar units, whether or not the units are in a contigu-
ous area or under common control, to determine whether the units or
stations are major sources under subparagraph (A) of this paragraph.

(14) Notice and comment hearing - Any hearing held under
this chapter. Hearings held under this chapter are for the purpose of
receiving oral and written comments regarding draft permits.

(15) Periodic monitoring case-by-case determination- A
monitoring plan designed by the permit holder and approved by the
executive director to satisfy §122.142(c) of this title (relating to Permit
Content Requirements).

(16) Periodic monitoring GOP - A GOP issued under Sub-
chapter F of this chapter which provides monitoring options established
by the executive director to satisfy Subchapter G of this chapter.

(17) Permit or federal operating permit -

(A) any permit, or group of permits covering a site, that
is issued, renewed, or revised under this chapter; or

(B) any GOP, or group of GOPs, issued, renewed, or
revised by the executive director under this chapter. The term "permit"
refers to a CAM GOP or periodic monitoring GOP only when clearly
indicated by the context.

(18) Permit anniversary - The date that occurs every 12
months after the initial permit issuance, the initial granting of the au-
thorization to operate, or renewal.

(19) Permit application - An application for an initial per-
mit, permit revision, permit renewal, permit reopening, GOP, or any
other similar application as may be required.

(20) Permit holder - A person who has been issued a permit
or granted the authority by the executive director to operate under a
GOP.

(21) Permit revision - Any administrative permit revision,
minor permit revision, or significant permit revision that meets the re-
lated requirements of this chapter.

(22) Potential to emit - The maximum capacity of a station-
ary source to emit any air pollutant under its physical and operational
design or configuration. Any certified registration or preconstruction
authorization restricting emissions or any physical or operational lim-
itation on the capacity of a stationary source to emit an air pollutant,
including air pollution control equipment and restrictions on hours of
operation or on the type or amount of material combusted, stored, or
processed, shall be treated as part of its design if the limitation is en-
forceable by the EPA. This term does not alter or affect the use of this
term for any other purposes under the FCAA, or the term "capacity fac-
tor" as used in acid rain provisions of the FCAA or the acid rain rules.

(23) Preconstruction authorization - Any authorization to
construct or modify an existing facility or facilities under Chapter 116
of this title. In this chapter, references to preconstruction authorization
will also include the following:

(A) any requirement established under FCAA, §112(g)
(Modifications) after delegation of §112(g) to the commission;

(B) any requirement established under FCAA, §112(j)
(Equivalent Emission Limitation by Permit) after delegation of §112(j)
to the commission; and

(C) where appropriate, any preconstruction authoriza-
tion under Chapter 120 of this title (relating to Control of Air Pollution

from Hazardous Waste or Solid Waste Management Facilities) (as ef-
fective until December 1996) or Chapter 121 of this title (relating to
Control of Air Pollution from Municipal Solid Waste Management Fa-
cilities).

(24) Predictive emission monitoring system (PEMS) - For
purposes of Subchapter H of this chapter, a system that uses process
and other parameters as inputs to a computer program or other data
reduction system to produce values in terms of the applicable emission
limitation or standard.

(25) Proposed permit - The version of a permit that the ex-
ecutive director forwards to the EPA for a 45-day review period.

(26) Provisional terms and conditions - Temporary terms
and conditions, established by the permit holder for an emission unit
affected by a change at a site, or the promulgation or adoption of an ap-
plicable requirement or state-only requirement, under which the permit
holder is authorized to operate prior to a revision or renewal of a permit
or prior to the granting of a new authorization to operate.

(A) Provisional terms and conditions will only apply to
changes not requiring prior approval by the executive director.

(B) Provisional terms and conditions shall not authorize
the violation of any applicable requirement or state-only requirement.

(C) Provisional terms and conditions shall be consistent
with and accurately incorporate the applicable requirements and state-
only requirements.

(D) Provisional terms and conditions for applicable re-
quirements and state-only requirements shall include the following:

(i) the specific regulatory citations in each applica-
ble requirement or state-only requirement identifying the emission lim-
itations and standards;

(ii) the monitoring, recordkeeping, reporting, and
testing requirements associated with the emission limitations and
standards identified under clause (i) of this subparagraph; and

(iii) where applicable, the specific regulatory cita-
tions identifying any requirements that no longer apply.

(27) Renewal - The process by which a permit or an au-
thorization to operate under a GOP is renewed at the end of its term
under §§122.241, 122.501, or 122.505 of this title (relating to Permit
Renewals; General Operating Permits; or Renewal of the Authoriza-
tion to Operate Under a General Operating Permit).

(28) Reopening - The process by which a permit is
reopened for cause and terminated or revised under §122.231 of this
title (relating to Permit Reopenings).

(29) Site - The total of all stationary sources located on one
or more contiguous or adjacent properties, which are under common
control of the same person (or persons under common control). If a re-
search and development operation does not produce products for com-
mercial sale, it may be treated as a separate site from any manufacturing
facility with which it is collocated.

(30) State-only requirement - Any requirement governing
the emission of air pollutants from stationary sources that may be cod-
ified in the permit at the discretion of the executive director. State-
only requirements shall not include any requirement required under the
FCAA or under any applicable requirement.

(31) Stationary source - Any building, structure, facility, or
installation that emits or may emit any air pollutant. Nonroad engines,
as defined in 40 CFR Part 89 (Control of Emissions from New and
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In-use Nonroad Engines), shall not be considered stationary sources
for the purposes of this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005707
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: March 10, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
SUBCHAPTER B. PERMIT REQUIREMENTS
DIVISION 1. GENERAL REQUIREMENTS
30 TAC §122.110

STATUTORY AUTHORITY

The amendment is adopted under Texas Health and Safety
Code, the TCAA, including §§382.015 - 382.017, which provide
for power to enter property; monitoring requirements; exami-
nation of records; and the authority to adopt rules consistent
with the policy and purposes of the TCAA; §382.021 and
§382.022, which provide for sampling methods and procedures;
and investigations; §382.0205, which provides the commission
authority to protect against adverse affects related to acid
deposition; §382.032, which provides for appeal of commission
actions; §382.040 and §382.041, which provide for public
records and submission of confidential information; §382.051,
which provides the commission authority to issue federal
operating permits and adopt rules as necessary to comply with
changes in federal law or regulations applicable to permits;
§§382.0513 - 382.0515 and 382.0517, which provide the com-
mission authority to establish and enforce permit conditions; to
require sampling, monitoring, and certification; to require permit
applications; and to determine administrative completeness of
applications; §§382.054 - 382.0543, which provide for federal
operating permits; administration and enforcement of federal
operating permits; issuance of federal operating permits and
appeal of delays; and review and renewals of federal operating
permits; §382.056, which provides for notice of intent to obtain
a permit or permit review and provides for permit hearings
for federal operating permits; §§382.0561 - 382.0564, which
provide for federal operating permit public hearings; notices
of decision for federal operating permits; public petition of
federal operating permits to the administrator; and notification
to other governmental entities for federal operating permits;
§382.061, which provides for delegation of powers and duties
under §§382.051 - 382.0563 and 382.059, appeals of executive
director decisions and petitions under §382.0563 and appeals
under §382.056; and under the Texas Water Code (TWC),
including §5.103, which provides the commission authority
to adopt rules consistent with the policy and purposes of the
TCAA and other laws of this state; §5.105, which provides the
commission authority to establish and approve commission
policy; §5.122, which provides delegation of uncontested
matters to the executive director; §5.351, which provides for
judicial review of commission acts; §5.355, which provides for

appeal of district court judgment; and §§7.001 - 7.358, which
provide for enforcement.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005708
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: March 10, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
DIVISION 3. PERMIT APPLICATION
30 TAC §§122.130 - 122.132, 122. 134, 122.139, 122.140

STATUTORY AUTHORITY

The amendments are adopted under Texas Health and Safety
Code, the TCAA, including §§382.015 - 382.017, which provide
for power to enter property; monitoring requirements; exami-
nation of records; and the authority to adopt rules consistent
with the policy and purposes of the TCAA; §382.021 and
§382.022, which provide for sampling methods and procedures;
and investigations; §382.0205, which provides the commission
authority to protect against adverse affects related to acid
deposition; §382.032, which provides for appeal of commission
actions; §382.040 and §382.041, which provide for public
records and submission of confidential information; §382.051,
which provides the commission authority to issue federal
operating permits and adopt rules as necessary to comply with
changes in federal law or regulations applicable to permits;
§§382.0513 - 382.0515 and 382.0517, which provide the com-
mission authority establish and enforce permit conditions; to
require sampling, monitoring, and certification; to require permit
applications; and to determine administrative completeness of
applications; §§382.054 - 382.0543, which provide for federal
operating permits; administration and enforcement of federal
operating permits; issuance of federal operating permits and
appeal of delays; and review and renewals of federal operating
permits; §382.056, which provides for notice of intent to obtain
a permit or permit review and provides for permit hearings
for federal operating permits; §§382.0561- 382.0564, which
provide for federal operating permit public hearings; notices
of decision for federal operating permits; public petition of
federal operating permits to the administrator; and notification
to other governmental entities for federal operating permits;
§382.061, which provides for delegation of powers and duties
under §§382.051 - 382.0563 and 382.059, appeals of executive
director decisions and petitions under §382.0563 and appeals
under §382.056; and under the Texas Water Code (TWC),
including §5.103, which provides the commission the authority
to adopt rules consistent with the policy and purposes of the
TCAA and other laws of this state; §5.105, which provides the
commission authority to establish and approve commission
policy; §5.122, which provides delegation of uncontested
matters to the executive director; §5.351, which provides for
judicial review of commission acts; §5.355, which provides for
appeal of district court judgment; and §§7.001 - 7.358, which
provide for enforcement.
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§122.134. Complete Application.

(a) An application is complete on the 61st day after receipt by
the executive director, unless the executive director has requested ad-
ditional information or otherwise notified the applicant of incomplete-
ness.

(b) Except as provided in subsection (c) of this section, a com-
plete application for a permit shall include the following:

(1) for initial permit issuance, all information required in
§122.132 of this title (relating to Application and Required Information
for Initial Permit Issuance, Reopening, Renewal, or General Operating
Permits);

(2) for permit renewal, an update of the information held
by the executive director and any information required by this chapter
that has not been previously submitted;

(3) for the initial authorization to operate under a general
operating permit, information necessary to determine qualification for,
and to assure compliance with, the general operating permit;

(4) for the renewal of an authorization to operate under a
general operating permit, an update of the information held by the ex-
ecutive director and any information required by this chapter that has
not been previously submitted; or

(5) for the authorization to operate under a revised general
operating permit, the information required by §122.504 of this title (re-
lating to Application Revisions When an Applicable Requirement or
State-Only Requirement is Promulgated or Adopted or a General Op-
erating Permit is Revised or Rescinded).

(c) An applicant may submit an abbreviated initial permit
application, containing only the information in §122.132 of this
title deemed necessary by the executive director. The abbreviated
application shall include at a minimum, a general application form
containing identifying information regarding the site and the applicant
and a certification by a responsible official. The executive director
shall inform the applicant in writing of the deadline for submitting
the remaining information, except where the deadline is specified in
§122.130(b)(2) of this title (relating to Initial Application Due Dates).

§122.140. Representations in Application.

The only representations in a permit application that become conditions
under which a permit holder shall operate are the following:

(1) representations in an acid rain permit application;

(2) upon the granting of authorization to operate under a
general operating permit, applicability determinations and the bases for
the determinations in a general operating permit application;

(3) upon the granting of the authorization to operate under
a CAM GOP or periodic monitoring GOP, the information specified in
§122.714(a) and §122.612 of this title, excluding the justification for
those requirements; and

(4) any representation in an application which is specified
in the permit as being a condition under which the permit holder shall
operate.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005709

Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: March 10, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
DIVISION 4. PERMIT CONTENT
30 TAC §§122.142, 122.143

STATUTORY AUTHORITY

The amendments are adopted under Texas Health and Safety
Code, the TCAA, including §§382.015 - 382.017, which provide
for power to enter property; monitoring requirements; exami-
nation of records; and the authority to adopt rules consistent
with the policy and purposes of the TCAA; §382.021 and
§382.022, which provide for sampling methods and procedures;
and investigations; §382.0205, which provides the commission
authority to protect against adverse affects related to acid
deposition; §382.032, which provides for appeal of commission
actions; §382.040 and §382.041, which provide for public
records and submission of confidential information; §382.051,
which provides the commission authority to issue federal
operating permits and adopt rules as necessary to comply with
changes in federal law or regulations applicable to permits;
§§382.0513 - 382.0515 and 382.0517, which provide the com-
mission authority to establish and enforce permit conditions; to
require sampling, monitoring, and certification; to require permit
applications; and to determine administrative completeness of
applications; §§382.054 - 382.0543, which provide for federal
operating permits; administration and enforcement of federal
operating permits; issuance of federal operating permits and
appeal of delays; and review and renewals of federal operating
permits; §382.056, which provides for notice of intent to obtain
a permit or permit review and provides for permit hearings
for federal operating permits; §§382.0561 - 382.0564, which
provide for federal operating permit public hearings; notices
of decision for federal operating permits; public petition of
federal operating permits to the administrator; and notification
to other governmental entities for federal operating permits;
§382.061, which provides for delegation of powers and duties
under §§382.051 - 382.0563 and 382.059, appeals of executive
director decisions and petitions under §382.0563 and appeals
under §382.056; and under the Texas Water Code (TWC),
including §5.103, which provides the commission authority
to adopt rules consistent with the policy and purposes of the
TCAA and other laws of this state; §5.105, which provides the
commission authority to establish and approve commission
policy; §5.122, which provides delegation of uncontested
matters to the executive director; §5.351, which provides for
judicial review of commission acts; §5.355, which provides for
appeal of district court judgment; and §§7.001 - 7.358, which
provide for enforcement.

§122.142. Permit Content Requirements.

(a) The conditions of the permit shall provide for compliance
with the requirements of this chapter.

(b) Each permit issued under this chapter shall contain the in-
formation required by this subsection.

(1) Unless otherwise specified in the permit, each permit
shall include the terms and conditions in §§122.143 - 122.146 of this
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title (relating to General Terms and Conditions; Recordkeeping Terms
and Conditions; Reporting Terms and Conditions; and Compliance
Certification Terms and Conditions).

(2) Each permit shall also contain specific terms and con-
ditions for each emission unit regarding the following:

(A) the generally identified applicable requirements
and state-only requirements (e.g., NSPS Kb);

(B) except as provided by the phased permit detail
process, the detailed applicability determinations, which include the
following:

(i) the specific regulatory citations in each applica-
ble requirement or state-only requirement identifying the emission lim-
itations and standards; and

(ii) the monitoring, recordkeeping, reporting, and
testing requirements associated with the emission limitations and
standards identified under clause (i) of this subparagraph.

(c) Each permit shall contain periodic monitoring require-
ments, as required by the executive director, that are designed to
produce data that are representative of the emission unit’s compliance
with the applicable requirements.

(d) For permits undergoing the phased permit detail process,
the permit shall contain a schedule for phasing in the detailed applica-
bility determinations consistent with §122.131 of this title (relating to
Phased Permit Detail).

(e) For emission units not in compliance with the applicable
requirements at the time of initial permit issuance or renewal, the permit
shall contain the following:

(1) a compliance schedule or a reference to a compliance
schedule consistent with §122.132(e)(4)(C) of this title (relating to Ap-
plication and Required Information for Initial Permit Issuance, Re-
opening, Renewal, or General Operating Permits); and

(2) a requirement to submit progress reports consistent
with §122.132(e)(4)(C) of this title. The progress reports shall include
the following information:

(A) the dates for achieving the activities, milestones, or
compliance required in the compliance schedule;

(B) dates when the activities, milestones, or compliance
required in the compliance schedule were achieved; and

(C) an explanation of why any dates in the schedule of
compliance were not or will not be met, and any preventiveor corrective
measures adopted.

(f) At the executive director’s discretion, and upon request by
the applicant, the permit may contain a permit shield for specific emis-
sion units.

(g) Where an applicable requirement is more stringent than a
requirement under the acid rain program, both requirements shall be
incorporated into the permit and shall be enforceable requirements of
the permit.

§122.143. General Terms and Conditions.

Unless otherwise specified in the permit, the following general terms
and conditions shall become terms and conditions of each permit.

(1) Compliance with the permit does not relieve the permit
holder of the obligation to comply with any other applicable rules, reg-
ulations, or orders of the commission, or of the EPA, except for those
requirements addressed by a permit shield.

(2) The term of the permit shall not exceedfive years from
the date of initial issuance or renewal of the permit. The authorization
to operate under a general operating permit shall not exceedfive years
from the date the authorization was granted or renewed.

(3) Consistent with the authority in Texas Health and
Safety Code, Chapter 382, Subchapter B (Powers and Duties of
Commission), the permit holder shall allow representatives from
the commission or the local air pollution control program having
jurisdiction to do the following:

(A) enter upon the permit holder’s premises where an
emission unit is located or emissions-related activity is conducted, or
where records must be kept under the conditions of the permit;

(B) access and copy any records that must be kept under
the conditions of the permit;

(C) inspect any emission unit, equipment, practices, or
operations regulated or required under the permit; and

(D) sample or monitor substances or parameters for the
purpose of assuring compliance with the permit at any time.

(4) The permit holder shall comply with all terms and con-
ditions codified in the permit and any provisional terms and conditions
required to be included with the permit. Except as provided for in para-
graph (5) of this section, any noncompliance with either the terms or
conditions codified in the permit or the provisional terms and condi-
tions, if any, constitutes a violation of the FCAA and the TCAA and
may be grounds for enforcement action. It shall not be a defense in an
enforcement action that it would have been necessary to halt or reduce
the permitted activity in order to comply with the permit terms and con-
ditions of the permit.

(5) The permit holder need not comply with the original
terms and conditions codified in the permit that have been replaced by
provisional terms and conditions before issuance or denial of a revision
or renewal or before the granting of a new authorization to operate.

(6) In every case, the applicable requirements and state-
only requirements are always enforceable.

(7) The permit may be reopened for cause and revised or
terminated. Permit terms or conditions remain enforceable regardless
of the following:

(A) the filing of a request by the permit holder for a
permit revision, reopening, or termination;

(B) a notification of planned changes or anticipated
noncompliance; or

(C) a notice of intent by the executive director for a per-
mit reopening or termination.

(8) The executive director may request any information
necessary to determine compliance with the permit or whether cause
exists for revising, reopening, or terminating the permit. The permit
holder shall submit the information no later than 60 days after the
request, unless the deadline is extended by the executive director.

(9) If a federally enforceable only applicable requirement
is adopted by the commission, the permit holder shall submit an ap-
plication for an administrative permit revision for the removal of the
federally enforceable only designation. The application shall be sub-
mitted no later than 12 months after the adoption of the requirement by
the commission.

(10) If a state-only requirement is determined by the com-
mission to be an applicable requirement, the permit holder shall submit
an application for a significant permit revision for the incorporation of

25 TexReg 8718 September 1, 2000 Texas Register



the requirement into the permit as an applicable requirement. The ap-
plication shall be submitted no later than 12 months after the determi-
nation by the commission that the requirement is an applicable require-
ment.

(11) The permit holder shall pay fees to the commission
consistent with the fee schedule in §101.27 of this title (relating to
Emissions Fees).

(12) Each portion of the permit is severable. Permit re-
quirements in unchallenged portions of the permit shall remain valid
in the event of a challenge to other portions of the permit.

(13) The permit does not convey anyproperty rights of any
sort, or any exclusive privilege.

(14) A copy of the permit shall be maintained at the loca-
tion specified in the permit.

(15) For general operating permits, a copy of the permit,
the enforceable general operating permit application, and the autho-
rization to operate shall be maintained at the location specified in the
authorization to operate.

(16) Any report or annual compliance certification required
by a permit to be submitted to the executive director shall contain a
certification in accordance with §122.165 of this title (relating to Cer-
tification by a Responsible Official).

(17) Representations in acid rain applications and applica-
bility determinations, and the bases for the determinations in general
operating permit applications are conditions under which the permit
holder shall operate. Representations in general operating permit appli-
cations for CAM and periodic monitoring, as specified in §122.140(3)
of this title, are conditions under which the permit holder shall operate.

(18) No emissions from emission units addressed in the
permit shall exceed allowances lawfully held under the acid rain pro-
gram.

(19) State-only requirements will not be subject to any of
the following requirements of this chapter: public notice, affected state
review, notice and comment hearings, EPA review, public petition,
recordkeeping, six-month monitoring reporting, six-month deviation
reporting, compliance certification, or periodic monitoring.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005710
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: March 10, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
DIVISION 5. MISCELLANEOUS
30 TAC §122.161

STATUTORY AUTHORITY

The amendment is adopted under Texas Health and Safety
Code, the TCAA, including §§382.015 - 382.017, which provide

for power to enter property; monitoring requirements, exami-
nation of records; and the authority to adopt rules consistent
with the policy and purposes of the TCAA; §382.021 and
§382.022, which provide for sampling methods and procedures;
and investigations; §382.0205, which provides the commission
authority to protect against adverse affects related to acid
deposition; §382.032, which provides for appeal of commission
actions; §382.040 and §382.041, which provide for public
records and submission of confidential information; §382.051,
which provides the commission authority to issue federal
operating permits and adopt rules as necessary to comply with
changes in federal law or regulations applicable to permits;
§§382.0513 - 382.0515 and 382.0517, which provide the com-
mission authority to establish and enforce permit conditions; to
require sampling, monitoring, and certification; to require permit
applications; and to determine administrative completeness of
applications; §§382.054 - 382.0543, which provide for federal
operating permits; administration and enforcement of federal
operating permits; issuance of federal operating permits and
appeal of delays; and review and renewals of federal operating
permits; §382.056, which provides for notice of intent to obtain
a permit or permit review and provides for permit hearings
for federal operating permits; §§382.0561 - 382.0564, which
provide for federal operating permit public hearings; notices
of decision for federal operating permits; public petition of
federal operating permits to the administrator; and notification
to other governmental entities for federal operating permits;
§382.061, which provides for delegation of powers and duties
under §§382.051 - 382.0563 and 382.059, appeals of executive
director decisions and petitions under §382.0563 and appeals
under §382.056; and under the Texas Water Code (TWC),
including §5.103, which provides the commission with authority
to adopt rules consistent with the policy and purposes of the
TCAA and other laws of this state; §5.105, which provides the
commission with authority to establish and approve commission
policy; §5.122, which provides delegation of uncontested
matters to the executive director; §5.351, which provides for
judicial review of commission acts; §5.355, which provides for
appeal of district court judgment; and §§7.001 - 7.358, which
provide for enforcement.

§122.161. Miscellaneous.
(a) The commission shall not grant a variance, under Texas

Health and Safety Code, §382.028, from the requirements of this chap-
ter.

(b) Unless specifically noted otherwise, requirements under
this chapter do not supersede, substitute for, or replace any require-
ment under any other rule, regulation, or order of the commission or
the EPA.

(c) None of the requirements in this chapter shall be construed
as prohibiting the construction of new or modified facilities, provided
that the owner or operator has obtained any necessary preconstruction
authorization.

(d) The requirements of Subchapter G or Subchapter H of this
chapter (relating to Periodic Monitoring; and Compliance Assurance
Monitoring) shall not be used to justify the approval of monitoring less
stringent than the monitoring which is required by the TCAA, FCAA,
or by an air pollution control agency having jurisdiction and are not
intended to establish minimum requirements for the purpose of deter-
mining the monitoring to be imposed under the TCAA, FCAA, or by
an air pollution control agency having jurisdiction.

(e) If after permit issuance or the granting of an authorization
to operate under a general operating permit, a site no longer meets the
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applicability criteria in §122.120 of this title (relating to Applicability),
the executive director may administratively void the permit or the au-
thorization to operate under a general operating permit.

(1) The permit holder shall demonstrate in writing that a
site no longer meets the applicability criteria in §122.120 of this title
and request that the permit or authorization to operate under a general
operating permit be administratively voided by the executive director.

(2) If it is determined that the site meets the applicability
criteria in §122.120 of this title after a permit or authorization to op-
erate is administratively voided by the executive director, the owner or
operator may be subject to enforcement action.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005711
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: March 10, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
SUBCHAPTER C. INITIAL PERMIT
ISSUANCES, REVISIONS, REOPENINGS, AND
RENEWALS
DIVISION 2. PERMIT REVISIONS
30 TAC §§122.210, 122.213, 122.217

STATUTORY AUTHORITY

The amendments are adopted under Texas Health and Safety
Code, the TCAA, including §§382.015 - 382.017, which provide
for power to enter property; monitoring requirements; exami-
nation of records; and the authority to adopt rules consistent
with the policy and purposes of the TCAA; §382.021 and
§382.022, which provide for sampling methods and procedures;
and investigations; §382.0205, which provides the commission
authority to protect against adverse affects related to acid
deposition; §382.032, which provides for appeal of commission
actions; §382.040 and §382.041, which provide for public
records and submission of confidential information; §382.051,
which provides the commission authority to issue federal
operating permits and adopt rules as necessary to comply with
changes in federal law or regulations applicable to permits;
§§382.0513 - 382.0515 and 382.0517, which provide the com-
mission authority to establish and enforce permit conditions; to
require sampling, monitoring, and certification; to require permit
applications; and to determine administrative completeness of
applications; §§382.054 - 382.0543, which provide for federal
operating permits; administration and enforcement of federal
operating permits; issuance of federal operating permits and
appeal of delays; and review and renewals of federal operating
permits; §382.056, which provides for notice of intent to obtain
a permit or permit review and provides for permit hearings
for federal operating permits; §§382.0561 - 382.0564, which
provide for federal operating permit public hearings; notices
of decision for federal operating permits; public petition of

federal operating permits to the administrator; and notification
to other governmental entities for federal operating permits;
§382.061, which provides for delegation of powers and duties
under §§382.051 - 382.0563 and 382.059, appeals of executive
director decisions and petitions under §382.0563 and appeals
under §382.056; and under the Texas Water Code (TWC),
including §5.103, which provides the commission authority
to adopt rules consistent with the policy and purposes of the
TCAA and other laws of this state; §5.105, which provides the
commission authority to establish and approve commission
policy; §5.122, which provides delegation of uncontested
matters to the executive director; §5.351, which provides for
judicial review of commission acts; §5.355, which provides for
appeal of district court judgment; and §§7.001 - 7.358, which
provide for enforcement.

§122.217. Procedures for Minor Permit Revisions.

(a) If the following requirements are met, changes at a site re-
quiring a minor permit revision may be operated before issuance of the
revision:

(1) the permit holder complies with the following:

(A) Chapter 116 of this title (relating to Control of Air
Pollution by Permits for New Construction or Modification);

(B) all applicable requirements;

(C) all state-only requirements; and

(D) the provisional terms and conditions as defined in
§122.10 of this title (relating to General Definitions);

(2) the permit holder submits to the executive director a
notice containing the information required in §122.216(b) of this title
(relating to Applications for Minor Permit Revisions) before the change
is operated;

(3) the permit holder maintains the information required by
§122.216(b) of this title with the permit until the permit is revised.

(b) For changes to a permit required as the result of the pro-
mulgation or adoption of an applicable requirement or, as appropriate,
the revision of a compliance assurance monitoring general operating
permit or periodic monitoring general operating permit, the following
requirements apply.

(1) The permit holder shall comply with the following:

(A) Chapter 116 of this title;

(B) all applicable requirements;

(C) all state-only requirements; and

(D) the provisional terms and conditions as defined in
§122.10 of this title.

(2) The permit holder shall record the information required
in §122.216(b)(1) - (4) of this title before the compliance date of the
new requirement or effective date of the repealed requirement. The
information in §122.216(b)(1) - (5) of this title shall be submitted no
later than 45 days after the compliance date of the new requirement or
effective date of the repealed requirement.

(3) The permit holder shall maintain the information re-
quired in §122.216(b)(1) - (4) of this title with the permit until the per-
mit is revised.

(c) In every case, the applicable requirements are always en-
forceable.
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(d) The permit holder need not comply with the original terms
and conditions codified in the permit that have been replaced by pro-
visional terms and conditions before issuance or denial of a revision or
renewal.

(e) The permit holder shall submit an application for a permit
revision to the executive director no later than 30 days after each permit
anniversary.

(f) A minor permit revision may be issued by the executive
director provided the following:

(1) the changes meet the criteria for a minor permit revi-
sion;

(2) the executive director has received an application;

(3) the conditions of the permit provide for compliance
with the requirements of this chapter; and

(4) the requirements of this chapter for public announce-
ment, affected state review, and EPA review have been satisfied.

(g) The executive director shall take final action on the permit
revision application no later than 15 days after the end of the EPA re-
view period, or no later than 15 days after the resolution of any EPA
objection, whichever is later.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005712
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: March 10, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
SUBCHAPTER D. PUBLIC ANNOUNCEMENT,
PUBLIC NOTICE, AFFECTED STATE REVIEW,
NOTICE AND COMMENT HEARING, NOTICE
OF PROPOSED FINAL ACTION, EPA REVIEW,
AND PUBLIC PETITION
30 TAC §§122.322, 122.350

STATUTORY AUTHORITY

The amendments are adopted under Texas Health and Safety
Code, the TCAA, including §§382.015 - 382.017, which provide
for power to enter property; monitoring requirements; exami-
nation of records; and the authority to adopt rules consistent
with the policy and purposes of the TCAA; §382.021 and
§382.022, which provide for sampling methods and procedures;
and investigations; §382.0205, which provides the commission
authority to protect against adverse affects related to acid
deposition; §382.032, which provides for appeal of commission
actions; §382.040 and §382.041, which provide for public
records and submission of confidential information; §382.051,
which provides the commission authority to issue federal
operating permits and adopt rules as necessary to comply with
changes in federal law or regulations applicable to permits;

§§382.0513 - 382.0515 and 382.0517, which provide the com-
mission authority to establish and enforce permit conditions; to
require sampling, monitoring, and certification; to require permit
applications; and to determine administrative completeness of
applications; §§382.054 - 382.0543, which provide for federal
operating permits; administration and enforcement of federal
operating permits; issuance of federal operating permits and
appeal of delays; and review and renewals of federal operating
permits; §382.056, which provides for notice of intent to obtain
a permit or permit review and provides for permit hearings
for federal operating permits; §§382.0561 - 382.0564, which
provide for federal operating permit public hearings; notices
of decision for federal operating permits; public petition of
federal operating permits to the administrator; and notification
to other governmental entities for federal operating permits;
§382.061, which provides for delegation of powers and duties
under §§382.051 - 382.0563 and 382.059, appeals of executive
director decisions and petitions under §382.0563 and appeals
under §382.056; and under the Texas Water Code (TWC),
including §5.103, which provides the commission authority
to adopt rules consistent with the policy and purposes of the
TCAA and other laws of this state; §5.105, which provides the
commission authority to establish and approve commission
policy; §5.122, which provides delegation of uncontested
matters to the executive director; §5.351, which provides for
judicial review of commission acts; §5.355, which provides for
appeal of district court judgment; and §§7.001 - 7.358, which
provide for enforcement.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005713
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: March 10, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
SUBCHAPTER E. ACID RAIN PERMITS
30 TAC §§122.410, 122.412, 122.414

STATUTORY AUTHORITY

The amendments are adopted under Texas Health and Safety
Code, the TCAA, including §§382.015 - 382.017, which provide
for power to enter property; monitoring requirements; exami-
nation of records; and the authority to adopt rules consistent
with the policy and purposes of the TCAA; §382.021 and
§382.022, which provide for sampling methods and procedures;
and investigations; §382.0205, which provides the commission
authority to protect against adverse affects related to acid
deposition; §382.032, which provides for appeal of commission
actions; §382.040 and §382.041, which provide for public
records and submission of confidential information; §382.051,
which provides the commission authority to issue federal
operating permits and adopt rules as necessary to comply with
changes in federal law or regulations applicable to permits;
§§382.0513 - 382.0515 and 382.0517, which provide the com-
mission authority to establish and enforce permit conditions; to

ADOPTED RULES September 1, 2000 25 TexReg 8721



require sampling, monitoring, and certification; to require permit
applications; and to determine administrative completeness of
applications; §§382.054 - 382.0543, which provide for federal
operating permits; administration and enforcement of federal
operating permits; issuance of federal operating permits and
appeal of delays; and review and renewals of federal operating
permits; §382.056, which provides for notice of intent to obtain
a permit or permit review and provides for permit hearings
for federal operating permits; §§382.0561 - 382.0564, which
provide for federal operating permit public hearings; notices
of decision for federal operating permits; public petition of
federal operating permits to the administrator; and notification
to other governmental entities for federal operating permits;
§382.061, which provides for delegation of powers and duties
under §§382.051 - 382.0563 and 382.059, appeals of executive
director decisions and petitions under §382.0563 and appeals
under §382.056; and under the Texas Water Code (TWC),
including §5.103, which provides the commission authority
to adopt rules consistent with the policy and purposes of the
TCAA and other laws of this state; §5.105, which provides the
commission authority to establish and approve commission
policy; §5.122, which provides delegation of uncontested
matters to the executive director; §5.351, which provides for
judicial review of commission acts; §5.355, which provides for
appeal of district court judgment; and §§7.001 - 7.358, which
provide for enforcement.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005715
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: March 10, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
SUBCHAPTER F. GENERAL OPERATING
PERMITS
DIVISION 1. PROCEDURAL REQUIREMENTS
FOR GENERAL OPERATING PERMITS
30 TAC §§122.501 - 122.506

STATUTORY AUTHORITY

The amendments are adopted under Texas Health and Safety
Code, the TCAA, including §§382.015 - 382.017, which provide
for power to enter property; monitoring requirements; exami-
nation of records; and the authority to adopt rules consistent
with the policy and purposes of the TCAA; §382.021 and
§382.022, which provide for sampling methods and procedures;
and investigations; §382.0205, which provides the commission
authority to protect against adverse affects related to acid
deposition; §382.032, which provides for appeal of commission
actions; §382.040 and §382.041, which provide for public
records and submission of confidential information; §382.051,
which provides the commission authority to issue federal
operating permits and adopt rules as necessary to comply with

changes in federal law or regulations applicable to permits;
§§382.0513 - 382.0515 and 382.0517, which provide the com-
mission authority to establish and enforce permit conditions; to
require sampling, monitoring, and certification; to require permit
applications; and to determine administrative completeness of
applications; §§382.054 - 382.0543, which provide for federal
operating permits; administration and enforcement of federal
operating permits; issuance of federal operating permits and
appeal of delays; and review and renewals of federal operating
permits; §382.056, which provides for notice of intent to obtain
a permit or permit review and provides for permit hearings
for federal operating permits; §§382.0561 - 382.0564, which
provide for federal operating permit public hearings; notices
of decision for federal operating permits; public petition of
federal operating permits to the administrator; and notification
to other governmental entities for federal operating permits;
§382.061, which provides for delegation of powers and duties
under §§382.051 - 382.0563 and 382.059, appeals of executive
director decisions and petitions under §382.0563 and appeals
under §382.056; and under the Texas Water Code (TWC),
including §5.103, which provides the commission authority
to adopt rules consistent with the policy and purposes of the
TCAA and other laws of this state; §5.105, which provides the
commission authority to establish and approve commission
policy; §5.122, which provides delegation of uncontested
matters to the executive director; §5.351, which provides for
judicial review of commission acts; §5.355, which provides for
appeal of district court judgment; and §§7.001 - 7.358, which
provide for enforcement.

§122.501. General Operating Permits.

(a) The executive director may issue a general operating per-
mit for numerous similar stationary sources provided the following:

(1) the conditions of the general operating permit provide
for compliance with all requirements of this chapter;

(2) the requirements under §122.506 of this title (relating
to Public Notice for General Operating Permits) have been satisfied;

(3) the requirements under §122.330 of this title (relating
to Affected State Review) have been satisfied;

(4) the requirements under §122.508 this title (relating to
Notice and Comment Hearings for General Operating Permits) have
been satisfied;

(5) the requirements under §122.350 of this title (relating
to EPA Review) have been satisfied.

(b) General operating permits shall not be final until the re-
quirements in §122.360 of this title (relating to Public Petition) have
been satisfied.

(c) Each general operating permit shall identify the terms and
conditions with which the permit holder shall comply.

(d) The executive director may revise or rescind any general
operating permit issued by the executive director.

(1) The executive director may issue an administrative per-
mit revision to a general operating permit provided the following:

(A) the change meets the criteria for an administrative
permit revision in §122.211 of this title (relating to Administrative Per-
mit Revisions); and

(B) the conditions of the general operating permit pro-
vide for compliance with the requirements of this chapter.
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(2) The executive director may issue a minor permit revi-
sion provided the following:

(A) the change meets the criteria for a minor permit re-
vision in §122.215 of this title (relating to Minor Permit Revisions);

(B) the conditions of the general operating permit pro-
vide for compliance with the requirements of this chapter; and

(C) the requirements of this chapter in §§122.509,
122.330, and 122.350 of this title (relating to Public Announcement
for General Operating Permits; Affected State Review; and EPA
Review) have been satisfied.

(3) The executive director may issue a significant permit
revision provided the following:

(A) the change meets the criteria for a significant permit
revision in §122.219 of this title (relating to Significant Permit Revi-
sions);

(B) the conditions of the general operating permit pro-
vide for compliance with the requirements of this chapter; and

(C) the requirements of this chapter in §§122.506,
122.330, 122.508, and 122.350 of this title (relating to Public Notice
for General Operating Permits; Affected State Review; Notice and
Comment Hearings for General Operating Permits; and EPA Review)
have been satisfied.

(4) A significant permit revision shall not be final until the
requirements in §122.360 of this title have been satisfied.

(5) The executive director may rescind a general operating
permit if a notice of the proposed rescission is provided under §122.506
of this title (relating to Public Notice for General Operating Permits).

(e) The executive director shall make a copy of the draft gen-
eral operating permit accessible to the EPA.

(f) General operating permits must be renewed, consistent
with the procedural requirements in subsection (a) of this section, at
least everyfive years after the effective date.

(g) After issuance of a general operating permit, the executive
director may combine the general operating permit with a previously
issued general operating permit. Notice of this action will be published
in the Texas Register and on the commission’s publicly accessible elec-
tronic media.

§122.502. Authorization to Operate.

(a) The executive director shall grant a request for authoriza-
tion to operate under a general operating permit to applicants who
submit a complete application under §122.134 of this title (relating to
Complete Application) and who qualify for the general operating per-
mit.

(b) Upon the granting of authorization to operate under a gen-
eral operating permit, applicability determinations and the bases for the
determinations in a general operating permit application become con-
ditions under which the permit holder shall operate. Upon the granting
of the authorization to operate under a CAM GOP or periodic monitor-
ing GOP, the information specified in §122.140(3) becomes a condition
under which the permit holder shall operate.

(c) The permit holder may be subject to enforcement action for
operating without a permit if the permit holder, having been granted
the authorization to operate under a general operating permit, is later
determined not to qualify for the general operating permit.

(d) Authorizations to operate under general operating permits
shall have terms not to exceedfive years.

(e) More than one authorization to operate under a general op-
erating permit may be granted for a site.

(f) A copy of the permit, the permit application, and the autho-
rization to operate shall be maintained at the location specified in the
authorization to operate.

(g) General operating permits shall not be authorized for af-
fected units under the acid rain program.

(h) The executive director shall make a copy of the authoriza-
tion to operate accessible to the EPA.

§122.503. Application Revisions for Changes at a Site.

(a) The permit holder shall submit an application for a new
authorization to operate to the executive director for the following ac-
tivities at a site:

(1) a change in any applicability determination or the basis
of any determination in the general operating permit application;

(2) a change in the CAM and periodic monitoring informa-
tion specified in §122.140(3) of this title; or

(3) a change in the permit identification of ownership or
operational control of a site where the executive director determines
that no other change in the permit is necessary, provided that a written
agreement containing a specific date for transfer of permit responsibil-
ity, coverage, and liability between the old and new permit holder is
maintained with the permit.

(b) The application for a general operating permit under this
subsection shall contain at a minimum the following:

(1) a description of each change;

(2) a description of the emission unit affected;

(3) any changes in the applicability determinations;

(4) any changes in the bases of the applicability determina-
tions;

(5) any changes in the CAM and periodic monitoring in-
formation as specified in §122.140(3) of this title;

(6) the provisional terms and conditions as defined in
§122.10 of this title (relating to General Definitions);

(7) a statement that the emission units qualify for the gen-
eral operating permit; and

(8) a certification in accordance with §122.165 of this title
(relating to Certification by a Responsible Official).

(c) If the following requirements are met, the change may be
operated before a new authorization to operate is granted by the execu-
tive director except changes to deviation limits as noted in §122.608(e)
and §122.708(d):

(1) the permit holder complies with the following:

(A) Chapter 116 of this title (relating to Control of Air
Pollution by Permits for New Construction or Modification);

(B) all applicable requirements;

(C) all state-only requirements; and

(D) the provisional terms and conditions as defined in
§122.10 of this title;

(2) the permit holder submits to the executive director the
application before the change is operated;
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(3) the permit holder maintains, with the authorization to
operate under the general operating permit the application until the ex-
ecutive director grants a new authorization to operate; and

(4) the permit holder operates under the representations in
the general operating permit application, as specified in §122.140 of
this title.

(d) The permit holder need not comply with the representa-
tions in the application that have been replaced by provisional terms
and conditions before the granting of a new authorization to operate.

(e) In every case, the applicable requirements and state-only
requirements are always enforceable.

(f) The executive director shall grant a request for authoriza-
tion to operate under a general operating permit to applicants who qual-
ify.

(g) If the emission units addressed in the application no longer
meet the requirements for a general operating permit, the permit holder
must submit a complete application for another operating permit.

(h) If it is later determined that the permit holder does not qual-
ify for a revision applied for under this section, the permit holder may
be subject to enforcement action for operation without a permit.

§122.504. Application Revisions When an Applicable Requirement
or State-Only Requirement is Promulgated or Adopted or a General
Operating Permit is Revised or Rescinded.

(a) If the applicability determinations, the bases for the deter-
minations, or the CAM and periodic monitoring information, as spec-
ified in §122.140(3) of this title, in the general operating permit ap-
plication change due to the promulgation or adoption of an applicable
requirement or state-only requirement or the revision or rescission of a
general operating permit issued by the executive director, the following
requirements apply.

(1) The permit holder shall submit an application for a new
authorization to operate containing at a minimum the following infor-
mation:

(A) a description of the emission unit affected;

(B) any changes in the applicability determinations;

(C) the basis of each determination identified under
subparagraph (B) of this paragraph;

(D) any changes in the CAM and periodic monitoring
information as specified in §122.140(3) of this title;

(E) the provisional terms and conditions as defined in
§122.10 of this title (relating to General Definitions);

(F) a statement that the emission units qualify for the
general operating permit; and

(G) certification in accordance with §122.165 of this ti-
tle (relating to certification by a Responsible Official).

(2) The permit holder shall comply with the following:

(A) Chapter 116 of this title (relating to Control of Air
Pollution by Permits for New Construction or Modification);

(B) all applicable requirements;

(C) all state-only requirements; and

(D) the provisional terms and conditions as defined in
§122.10 of this title (relating to General Definitions).

(3) If the application is required as the result of the promul-
gation or adoption of an applicable requirement or state-only require-
ment, the permit holder shall do the following:

(A) record the information required in paragraph (1)(A)
- (F) of this subsection before the compliance date of the new applicable
requirement or state-only requirement or effective date of the repealed
applicable requirement or state-only requirement;

(B) submit an application for a new authorization to op-
erate no later than 45 days after the compliance date of the new appli-
cable requirement or state-only requirement or effective date of the re-
pealed applicable requirement or state-only requirement; and

(C) maintain the information required in paragraph
(1)(A) - (F) of this subsection with the authorization to operate until a
new authorization is granted.

(4) If the application is required as the result of the revision
of a general operating permit that is not based on a change in an appli-
cable requirement or state-only requirement, the permit holder shall do
the following:

(A) submit the application no later than 45 days after
the issuance of the general operating permit; and

(B) maintain the application with the authorization to
operate until the general operating permit is revised.

(b) The permit holder need not reapply for a revised general
operating permit, provided the following:

(1) the emission units addressed in the application qualify
for the revised general operating permit;

(2) the applicability determinations remain unchanged; and

(3) the basis for each applicability determination remain
unchanged.

(4) the CAM or periodic monitoring information specified
in §122.140(3) of this title remains unchanged.

(c) If a general operating permit is rescinded and not replaced,
the authorization to operate under the general operating permit is re-
voked. The permit holder must apply for another operating permit no
later than the date the general operating permit is rescinded.

(d) If as a result of the revision of a general operating permit
the permit holder no longer qualifies for the general operating permit,
the permit holder must apply for another operating permit no later than
the date of issuance of the revised general operating permit.

(e) Those representations in the application not affected by the
revision of a general operating permit remain conditions under which
the permit holder shall operate.

(f) In every case, the applicable requirements and state-only
requirements are always enforceable.

(g) The permit holder need not comply with the representa-
tions in the application or the terms and conditions codified in the gen-
eral operating permit that have been replaced by provisional terms and
conditions before the granting of a new authorization to operate.

§122.505. Renewal of the Authorization to Operate Under a General
Operating Permit.

(a) Authorizations to operate under general operating permits
shall expire no later thanfive years from the date of the initial autho-
rization to operate or renewal of the authorization to operate.
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(b) The executive director shall provide written notice to the
permit holder that the authorization to operate under the general oper-
ating permit is scheduled for review.

(1) The notice will be provided by mail no later than 12
months before the expiration of the authorization to operate under the
general operating permit.

(2) The notice shall specify the procedure for submitting a
renewal application.

(3) Failure to receive notice does not affect the expiration
date of the authorization or the requirement to submit a timely and
complete application.

(c) A renewal application shall be submitted by the permit
holder to the executive director at least six months, but no earlier than
18 months, before the date of expiration of the authorization to operate
under the general operating permit.

(d) The executive director shall grant a request for a renewal
of an authorization to operate under a general operating permit to ap-
plicants who submit a complete application under §122.243 of this title
(relating to Permit Renewal Procedures) and who qualify for the gen-
eral operating permit.

(e) Expiration of the authorization to operate terminates the
permit holder’s right to operate unless a timely and complete renewal
application has been submitted. After a timely and complete renewal
application is submitted, the permit holder may continue to operate
under the terms and conditions of the previous authorization to operate
until the new authorization to operate is granted or denied.

(f) In determining whether and under what conditions an au-
thorization to operate under a general operating permit should be re-
newed, the executive director shall consider the following:

(1) whether the general operating permit, in conjunction
with the general operating permit application, provides for compliance
with all applicable requirements and an accurate listing of state-only
requirements; and

(2) the site’s compliance status with this chapter and the
terms and conditions of the existing permit.

(g) The executive director shall make a copy of the renewal ap-
plication, general operating permit, and any required notices accessible
to the EPA.

§122.506. Public Notice for General Operating Permits.

(a) Before the issuance, significant permit revision, or rescis-
sion of any general operating permit, the executive director shall pub-
lish notice of the opportunity for public comment and hearing on the
draft general operating permit consistent with the requirements of this
section. The executive director shall publish notice of a draft general
operating permit in theTexas Register, the commission’s publicly ac-
cessible electronic media, and in a newspaper of general circulation in
the area affected by the general operating permit. If the general oper-
ating permit has statewide applicability, the notice shall be published
in the daily newspaper of largest general circulation within each of the
following metropolitan areas: Austin, Dallas, and Houston. The notice
shall contain the following information:

(1) a description of the activities involved in the draft gen-
eral operating permit;

(2) the location and availability of copies of the draft gen-
eral operating permit;

(3) a description of the comment procedures, including the
duration of the public notice comment period and procedures to request
a hearing;

(4) the notification that a person who may be affected by
the emission of air pollutants from emission units that may be autho-
rized to operate under the general operating permit is entitled to request
a notice and comment hearing; and

(5) the name, address, and phone number of the commis-
sion office to be contacted for further information.

(b) During the 30-day public notice comment period, any per-
son who may be affected by emissions from emission units that may be
authorized to operate under the general operating permit may request
in writing a notice and comment hearing on a draft general operating
permit.

(c) The executive director shall make a copy of the general
operating permit and any required notices accessible to the EPA and
all local air pollution control agencies with jurisdiction in the counties
that may be affected by the general operating permit.

(d) The executive director shall make the draft general oper-
ating permit available for public inspection throughout the comment
period during business hours at the commission’s central office.

(e) The executive director shall receive public comment for 30
days after the notice of the public comment period is published. During
the comment period, any person may submit written comments on the
draft general operating permit.

(f) The draft general operating permit may be changed based
on comments pertaining to whether the general operating permit pro-
vides for compliance with the requirements of this chapter.

(g) The executive director shall respond to comments consis-
tent with §122.345 of this title (relating to Notice of Proposed Final
Action).

(h) The executive director shall provide 30 days’ advance no-
tice of the hearing.

(i) If the executive director combines general operating per-
mits as specified in §122.501(g) of this title, notice of this action will
be published in the Texas Register and the commission’s publicly ac-
cessible electronic media.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005716
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: March 10, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
SUBCHAPTER G. PERIODIC MONITORING
30 TAC §§122.600, 122.602, 122.604, 122.606, 122.608,
122.610, 122.612

STATUTORY AUTHORITY
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The new sections are adopted under Texas Health and Safety
Code, the TCAA, including §§382.015 - 382.017, which provide
for power to enter property; monitoring requirements; exami-
nation of records; and the authority to adopt rules consistent
with the policy and purposes of the TCAA; §382.021 and
§382.022, which provide for sampling methods and procedures;
and investigations; §382.0205, which provides the commission
authority to protect against adverse affects related to acid
deposition; §382.032, which provides for appeal of commission
actions; §382.040 and §382.041, which provide for public
records and submission of confidential information; §382.051,
which provides the commission authority to issue federal
operating permits and adopt rules as necessary to comply with
changes in federal law or regulations applicable to permits;
§§382.0513 - 382.0515 and 382.0517, which provide the com-
mission authority to establish and enforce permit conditions; to
require sampling, monitoring, and certification; to require permit
applications; and to determine administrative completeness of
applications; §§382.054 - 382.0543, which provide for federal
operating permits; administration and enforcement of federal
operating permits; issuance of federal operating permits and
appeal of delays; and review and renewals of federal operating
permits; §382.056, which provides for notice of intent to obtain
a permit or permit review and provides for permit hearings
for federal operating permits; §§382.0561 - 382.0564, which
provide for federal operating permit public hearings; notices
of decision for federal operating permits; public petition of
federal operating permits to the administrator; and notification
to other governmental entities for federal operating permits;
§382.061, which provides for delegation of powers and duties
under §§382.051 - 382.0563 and 382.059, appeals of executive
director decisions and petitions under §382.0563 and appeals
under §382.056; and under the Texas Water Code (TWC),
including §5.103, which provides the commission with authority
to adopt rules consistent with the policy and purposes of the
TCAA and other laws of this state; §5.105, which provides the
commission with authority to establish and approve commission
policy; §5.122, which provides delegation of uncontested
matters to the executive director; §5.351, which provides for
judicial review of commission acts; §5.355, which provides for
appeal of district court judgment; and §§7.001 - 7.358, which
provide for enforcement.

§122.604. Periodic Monitoring Application Due Dates.
(a) Unless otherwise approved by the executive director, the

permit holder shall submit an application for a periodic monitoring gen-
eral operating permit (GOP) or a periodic monitoring case-by-case de-
termination in accordance with the following schedule.

(1) For an emission unit that is subject to an emission lim-
itation or standard on or before the issuance date of a periodic moni-
toring GOP containing the emission limitation or standard, the permit
holder shall submit an application no later than 30 days after the end of
the second permit anniversary following issuance of the periodic mon-
itoring GOP.

(2) For an emission unit that becomes subject to an emis-
sion limitation or standard after the issuance date of a periodic moni-
toring GOP containing the emission limitation or standard, the permit
holder shall submit an application no later than 30 days after the end of
the second permit anniversary following the date that the emission unit
became subject to the emission limitation or standard.

(b) An application for periodic monitoring requirements estab-
lished under §122.600(b) of this title (relating to Implementation of

Periodic Monitoring) shall be submitted upon request by the executive
director.

§122.606. Applications for Periodic Monitoring.

(a) An owner or operator shall submit an application for peri-
odic monitoring which must include at a minimum the following:

(1) the identification of the emission unit;

(2) the emission limitation or standard subject to periodic
monitoring;

(3) proposed periodic monitoring requirements from the
periodic monitoring general operating permit or developed by the
permit holder, and any information required by the executive director
to evaluate those requirements; and

(4) a certification in accordance with §122.165 of this title
(relating to Certification by a Responsible Official).

(b) The proposed periodic monitoring requirements submitted
in the application shall be designed to produce data that are representa-
tive of the emission unit’s compliance with the applicable requirement.

§122.608. Procedures for Incorporating Periodic Monitoring
Requirements.

(a) For permit holders applying for a periodic monitoring
case-by-case determination, periodic monitoring requirements shall
be initially incorporated into the permit in accordance with paragraph
(1) or (2) of this subsection, except as in subsection (d) of this section.

(1) If the permit holder is authorized to operate under a gen-
eral operating permit (GOP), the following requirements apply:

(A) the permit holder shall submit an application for
a permit other than a GOP including the information specified in
§122.606 of this title (relating to Applications for Periodic Monitor-
ing); and

(B) the requirements of §122.201 of this title (relating
to Initial Permit Issuance) shall be satisfied.

(2) If the permit holder is authorized under a permit other
than a GOP, the following requirements for significant permit revisions
apply:

(A) the permit holder shall submit an application in-
cluding the information specified in §122.606 of this title; and

(B) the requirements of §122.221(b) and (c) of this title
(relating to Procedures for Significant Permit Revisions) shall be satis-
fied.

(b) For permit holders applying for a periodic monitoring
GOP, periodic monitoring requirements shall be initially incorporated
into a permit or GOP application in accordance with paragraph (1) or
(2) of this subsection, except as in subsection (d) of this section.

(1) If the permit holder is authorized to operate under a
GOP, the following requirements apply:

(A) the permit holder shall submit an application in-
cluding the information in §122.606 of this title;

(B) the representations in the GOP application as spec-
ified in §122.140(3) of this title (relating to Representations in Appli-
cation) shall provide for compliance with the requirements of this sub-
chapter; and

(C) the executive director shall grant an authorization to
operate provided the requirements of this paragraph are satisfied.
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(2) If the permit holder is authorized under a permit other
than a GOP, the following requirements for minor permit revision ap-
ply:

(A) the permit holder shall submit an application in-
cluding the information specified in §122.606 of this title; and

(B) the requirements of §122.217(f) and (g) of this title
(relating to Procedures for Minor Permit Revision) shall be satisfied.

(c) Except as in subsection (d) of this section, periodic mon-
itoring requirements implemented under §122.600(b) of this title (re-
lating to Implementation of Periodic Monitoring) shall be initially in-
corporated into a permit or GOP application through the procedures
in §122.201 of this title (relating to Initial Permit Issuance), the pro-
cedures in Subchapter F of this chapter (relating to General Operating
Permits), or the following procedures for minor permit revision:

(1) the permit holder shall submit an application including
the information specified in §122.606 of this title; and

(2) the requirements of §122.217(f) and (g) of this title shall
be satisfied.

(d) If the periodic monitoring requirements are incorporated at
the time of renewal, the requirements of §122.243 of this title (relating
to Permit Renewal Procedures), or §122.505 of this title (relating to
Renewal of the Authorization to Operate Under a General Operating
Permit) apply.

(e) After CAM requirements are incorporated into a permit or
a new authorization to operate under a CAM GOP is granted, subse-
quent revisions to periodic monitoring requirements shall be governed
by the requirements of Subchapter C of this chapter (relating to Initial
Permit Issuances, Revisions, Reopenings, and Renewals) or Subchap-
ter F of this chapter, as appropriate. However, changes in deviation
limits, other than changes required as the result of the promulgation
or adoption of applicable requirement, shall not be operated before the
permit or authorization to operate under a general operating permit is
revised.

§122.610. Periodic Monitoring General Operating Permits Content.
(a) Except as in subsection (b) of this section, each periodic

monitoring general operating permit (GOP) shall include periodic mon-
itoring requirements designed to produce data that are representative of
compliance with the applicable requirement.

(b) The periodic monitoring GOP may require the submission
of an application for a periodic monitoring case-by-case determination
for a particular emission limitation or standard.

§122.612. Periodic Monitoring Requirements in Permits and General
Operating Permit Applications.

(a) The permit or general operating permit application upon
granting of the authorization to operate shall include, at a minimum,
the following periodic monitoring requirements:

(1) the identification of the emission unit;

(2) the emission limitation or standard subject to periodic
monitoring;

(3) periodic monitoring requirements that are designed to
produce data that are representative of the emission unit’s compliance
with the applicable requirement; and

(4) special terms and conditions, as appropriate.

(b) Unless otherwise approved by the executive director, the
permit holder shall begin conducting the monitoring required under
this subchapter upon issuance, revision, or renewal of the permit or
the granting of the authorization to operate for these requirements.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005717
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: March 10, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
SUBCHAPTER H. COMPLIANCE
ASSURANCE MONITORING
30 TAC §§122.700, 122.702, 122.704, 122.706, 122.708,
122.710, 122.712, 122.714, 122.716

STATUTORY AUTHORITY

The new sections are adopted under Texas Health and Safety
Code, the TCAA, including §§382.015 - 382.017, which provide
for power to enter property; monitoring requirements; exami-
nation of records; and the authority to adopt rules consistent
with the policy and purposes of the TCAA; §382.021 and
§382.022, which provide for sampling methods and procedures;
and investigations; §382.0205, which provides the commission
authority to protect against adverse affects related to acid
deposition; §382.032, which provides for appeal of commission
actions; §382.040 and §382.041, which provide for public
records and submission of confidential information; §382.051,
which provides the commission authority to issue federal
operating permits and adopt rules as necessary to comply with
changes in federal law or regulations applicable to permits;
§§382.0513 - 382.0515 and 382.0517, which provide the com-
mission authority to establish and enforce permit conditions; to
require sampling, monitoring, and certification; to require permit
applications; and to determine administrative completeness of
applications; §§382.054 - 382.0543, which provide for federal
operating permits; administration and enforcement of federal
operating permits; issuance of federal operating permits and
appeal of delays; and review and renewals of federal operating
permits; §382.056, which provides for notice of intent to obtain
a permit or permit review and provides for permit hearings
for federal operating permits; §§382.0561 - 382.0564, which
provide for federal operating permit public hearings; notices
of decision for federal operating permits; public petition of
federal operating permits to the administrator; and notification
to other governmental entities for federal operating permits;
§382.061, which provides for delegation of powers and duties
under §§382.051 - 382.0563 and 382.059, appeals of executive
director decisions and petitions under §382.0563 and appeals
under §382.056; and under the Texas Water Code (TWC),
including §5.103, which provides the commission authority
to adopt rules consistent with the policy and purposes of the
TCAA and other laws of this state; §5.105, which provides the
commission authority to establish and approve commission
policy; §5.122, which provides delegation of uncontested
matters to the executive director; §5.351, which provides for
judicial review of commission acts; §5.355, which provides for
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appeal of district court judgment; and §§7.001 - 7.358, which
provide for enforcement.

§122.700. Implementation of Compliance Assurance Monitoring.

(a) The requirements of 40 Code of Federal Regulations
(40 CFR) Part 64 (Compliance Assurance Monitoring) shall be
implemented through one of the following mechanisms:

(1) a compliance assurance monitoring general operating
permit (CAM GOP), which provides monitoring options established
by the executive director, in accordance with the requirements of this
subchapter; or

(2) a CAM case-by-case determination, in which the per-
mit holder designs a monitoring approach for approval by the executive
director, in accordance with the requirements of this subchapter.

(b) References in 40 CFR 64 to 40 CFR 70 (Operating Permit
Program) shall be satisfied by the requirements of this chapter for the
purpose of implementing 40 CFR 64.

§122.702. Compliance Assurance Monitoring Applicability.

(a) In this subchapter, each emission unit shall be considered
separately with respect to each air pollutant and the term control device,
as used in this subchapter, shall have the meaning defined in §122.10(6)
of this title.

(b) Except for emission units that are exempt under subsec-
tion (d) of this section, the requirements of this subchapter apply to an
emission unit at a major source subject to this chapter provided the fol-
lowing:

(1) the emission unit is subject to an emission limitation
or standard for an air pollutant (or surrogate thereof) in an applicable
requirement, except as noted in subsection (c) of this section;

(2) the emission unit uses a control device to achieve com-
pliance with the emission limitation or standard in paragraph (1) of this
subsection; and

(3) the emission unit has the pre-control device potential to
emit greater than or equal to the amount in tons per year required for a
site to be classified as a major source, as defined in this chapter.

(c) The requirements of this subchapter shall not apply to any
of the following:

(1) emission limitations or standards proposed by the EPA
after November 15, 1990 under FCAA, §111 (Standards of Perfor-
mance for New Stationary Sources) or §112 (Hazardous Air Pollu-
tants);

(2) emission limitations or standards under FCAA, Title VI
(Stratospheric Ozone Protection);

(3) emission limitations or standards under FCAA, Title IV
(the Acid Rain Program);

(4) emission limitations or standards that apply solely un-
der an emissions trading program approved or promulgated by the EPA
under the FCAA that allows for trading emissions;

(5) emissions caps that meet the requirements specified in
40 Code of Federal Regulations (40 CFR) §70.4(b)(12) (State Program
Submittals and Transition);

(6) emission limitations or standards for which an appli-
cable requirement specifies a continuous compliance determination
method, unless the applicable compliance method includes an assumed
control device emission reduction factor that could be affected by
the actual operation and maintenance of the control device (such as a
surface coating line controlled by an incinerator for which continuous

compliance is determined by calculating emissions on the basis of
coating records and an assumed control device efficiency factor based
on an initial performance test);

(7) other emission limitations or standards specified as ex-
empt by the EPA; or

(8) emission limitations or standards regulating fugitive
emissions.

(d) The requirements of this subchapter shall not apply to a
utility unit, as defined in 40 CFR §72.2 (Definitions), that is munici-
pally-owned if the permit holder documents in a permit application the
following:

(1) the utility unit is exempt from all monitoring require-
ments in 40 CFR 75 (Continuous Emission Monitoring) (including the
appendices);

(2) the utility unit is operated for the sole purpose of pro-
viding electricity during periods of peak electrical demand or emer-
gency situations, as demonstrated by historical operating data and rel-
evant contractual obligation, and will be operated consistent with that
purpose throughout the permit term; and

(3) the actual emissions from the utility unit, based on the
average annual emissions over the last three calendar years of operation
(or the total time the unit has been in operation for a unit in operation
less than three years), are less than 50% of the amount in tons per year
required for a site to be classified as a major source and are expected
to remain so.

§122.706. Applications for Compliance Assurance Monitoring.
(a) or permit holders applying for a CAM GOP, the following

requirements apply:

(1) The application shall include at a minimum the follow-
ing:

(A) the identification of the emission unit;

(B) the emission limitation or standard subject to CAM;

(C) an appropriate monitoring option provided in a
CAM GOP;

(D) if not defined by the monitoring option selected, a
deviation limit;

(E) a justification for any deviation limit proposed un-
der paragraph (4) of this subsection in accordance with subsection (c)
of this section; and

(F) a certification in accordance with §122.165 of this
title (relating to Certification by a Responsible Official).

(2) The proposed CAM requirements submitted in the ap-
plication shall be designed to provide reasonable assurance of compli-
ance with the applicable requirements and reflect proper operation and
maintenance of the control device.

(3) Unless otherwise specified in the CAM GOP, the permit
holder shall provide justification for any deviation limit according to
one of the following.

(A) The permit holder shall submit the following per-
formance test data:

(i) control device operating parameter data from an
applicable performance test conducted under conditions specified by
the applicable rule;

(ii) if the applicable rule does not specify testing
conditions or only partially specifies testing conditions, control

25 TexReg 8728 September 1, 2000 Texas Register



device operating parameter data from an applicable performance test
conducted under conditions representative of maximum emissions
potential under anticipated operating conditions at the emission unit;
and

(iii) a statement that no changes to the emission unit,
including control device, have taken place that could result in a signif-
icant change in the control system performance, indicators (such as
emissions, control device parameters, process parameters, or inspec-
tion and maintenance activities) to be monitored, or deviation limits
since the performance test was conducted.

(B) The permit holder shall submit manufacturer’s rec-
ommendations, engineering calculations, and/or historical data.

(4) Unless otherwise approved by the executive director, if
a continuous emission monitoring system (CEMS), continuous opacity
monitoring system (COMS), or predictive emission monitoring system
(PEMS) is required by an applicable requirement, the permit holder
shall submit a monitoring option from the CAM GOP that includes the
use of the CEMS, COMS, or PEMS to satisfy the requirements of this
subchapter.

(b) For permit holders applying for a CAM case-by-case de-
termination, the application shall be submitted in accordance with 40
CFR §64.3 (Monitoring Design Criteria) and 40 CFR §64.4 (Submittal
Requirements).

§122.708. Procedures for Incorporating Compliance Assurance
Monitoring Requirements.

(a) For permit holders applying for a compliance assurance
monitoring (CAM) case-by-case determination, CAM requirements
shall be initially incorporated into the permit in accordance with
paragraph (1) or (2) of this subsection, except as in subsection (c) of
this section.

(1) If the permit holder is authorized to operate under a gen-
eral operating permit (GOP), the following apply:

(A) the permit holder shall submit an application for a
permit other than a general operating permit including the information
specified in 40 Code of Federal Regulations (40 CFR) §64.3 (Monitor-
ing Design Criteria) and §64.4 (Submittal Requirements); and

(B) the requirements of §122.201 of this title (relating
to Initial Permit Issuance) shall be satisfied.

(2) If the permit holder is authorized to operate under a per-
mit other than a GOP, the following requirements for significant permit
revisions apply:

(A) the permit holder shall submit an application in-
cluding information specified in 40 CFR §64.3 and §64.4 and a cer-
tification in accordance with §122.165 of this title (relating to Certifi-
cation by a Responsible Official); and

(B) the requirements of §122.221(b) and (c) of this title
(relating to Procedures for Significant Permit Revisions) shall be satis-
fied.

(b) For permit holders applying for a CAM GOP, CAM re-
quirements shall be initially incorporated into a permit or GOP appli-
cation in accordance with paragraph (1) or (2) of this subsection, except
as in subsection (c) of this section.

(1) If the permit holder is authorized to operate under a
GOP, the following apply:

(A) the permit holder shall submit an application in-
cluding the information in §122.706 of this title (relating to Applica-
tions for CAM General Operating Permits);

(B) the representations in the GOP application as spec-
ified in §122.140(3) of this title (relating to Representations in Appli-
cation) shall provide for compliance with the requirements of this sub-
chapter; and

(C) the executive director shall grant an authorization to
operate, provided the requirements of this paragraph are satisfied.

(2) If the permit holder is authorized under a permit other
than a GOP, the following requirements for minor permit revision ap-
ply:

(A) the permit holder shall submit an application in-
cluding the information specified in §122.706 of this title; and

(B) the requirements of §122.217(f) and (g) of this title
(relating to Procedures for Minor Permit Revision) shall be satisfied.

(c) If CAM requirements are initially incorporated into the
permit or GOP application at the time of renewal, the requirements
of §122.243 of this title (relating to Permit Renewal Procedures) or
§122.505 of this title (relating to Renewal of the Authorization to
Operate Under a General Operating Permit) shall apply, respectively.

(d) After CAM requirements are incorporated into a permit or
a new authorization to operate under a CAM GOP is granted, subse-
quent revisions to those CAM requirements shall be governed by the
requirements of Subchapter C of this chapter (relating to Initial Per-
mit Issuances, Revisions, Reopenings, and Renewals) or Subchapter F
of this chapter (relating to General Operating Permits), as appropriate.
However, changes in deviation limits, other than changes required as
the result of a promulgation or adoption of an applicable requirement
shall not be operated before the permit or authorization to operate un-
der a GOP is revised.

§122.712. General Terms and Conditions for Compliance Assurance
Monitoring.

(a) Unless otherwise specified in the compliance assurance
monitoring general operating permit (CAM GOP), the following
general terms and conditions shall become terms and conditions of
each CAM GOP.

(1) The permit holder shall install, calibrate, maintain, and
operate a monitoring system according to the manufacturer’s specifica-
tions or other written procedures that provide adequate assurance that
the system would reasonably be expected to monitor accurately.

(2) At all times, the permit holder shall properly maintain
the monitoring system, including, but not limited to, maintaining parts
if necessary, for routine repairs of the monitoring system.

(3) The permit holder shall collect data at all required in-
tervals during emission unit operation, except for, as applicable, moni-
toring malfunctions, repairs associated with monitoring malfunctions,
and required quality assurance or control activities.

(A) Data recorded during monitoring malfunctions, re-
pairs associated with malfunctions, and required quality assurance or
control activities shall not be used for purposes of this subchapter.

(B) The permit holder shall maintain records of the be-
ginning date and time, ending date and time, and cause (including un-
known cause, if applicable) for monitoring downtime incidents (other
than downtime associated with zero and span or other daily calibration
checks, if applicable).

(C) The permit holder shall use all the data collected
during all periods other than those identified in subparagraph (A) of
this paragraph in assessing the operation of the control device and as-
sociated control system.
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(D) A monitoring malfunction is any sudden, in-
frequent, not reasonably preventable failure of the monitoring to
provide valid data. Monitoring failures that are caused in part by poor
maintenance or careless operation are not malfunctions and shall be
considered deviations.

(4) All incidents of monitoring downtime recorded under
paragraph (3)(B) of this subsection shall be reported in accordance with
§122.145 of this title (relating to Reporting Terms and Conditions).

(5) The permit holder shall respond to deviations in the fol-
lowing manner.

(A) The permit holder shall restore operation to its nor-
mal manner as expeditiously as practicable in accordance with good air
pollution control practices for minimizing emissions.

(B) The permit holder shall minimize the period of any
startup, shutdown, or malfunction and take any necessary corrective
actions to restore normal operation and prevent the likely recurrence of
the cause of a deviation (other than those caused by excused startup or
shutdown conditions).

(6) If the permit holder identifies a failure to achieve com-
pliance with an emission limitation or standard, for which the approved
monitoring did not indicate a deviation while providing valid data, or
the results of compliance or performance testing document a need to
modify the existing CAM requirements, the permit holder shall notify
the executive director within 30 days. If necessary, the permit holder
shall apply for a revision to the CAM requirements, or a new permit,
if appropriate, consistent with the procedures of Subchapter C or F of
this chapter (relating to Initial Permit Issuances, Revisions, Reopen-
ings, and Renewals; and General Operating Permits).

(7) CAM requirements established under this subchapter
are subject to §§122.144 - 122.146 of this title (relating to Record-
keeping Terms and Conditions; Reporting Terms and Conditions; and
Compliance Certification Terms and Conditions).

(8) The permit holder shall comply with the requirements
of a quality improvement plan according to §122.716 of this title (re-
lating to Quality Improvement Plans), if required by the executive di-
rector.

(b) If CAM is implemented through a CAM case-by-case de-
termination, the permit will specify which of the general terms and
conditions apply.

§122.714. Compliance Assurance Monitoring Requirements in Per-
mits and General Operating Permit Applications.

(a) For permit holders using the CAM GOP implementation
mechanism, the following apply:

(1) The compliance assurance monitoring (CAM) require-
ments shall be incorporated into the permit or general operating permit
(GOP) application upon granting of the authorization to operate and
shall include, at a minimum, the following:

(A) the identification of the emission unit;

(B) the emission limitation or standard subject to CAM;

(C) an appropriate monitoring option provided in a
CAM GOP;

(D) if not defined by the monitoring option selected, a
deviation limit that provides a reasonable assurance of compliance;

(E) unless otherwise approved by the executive director,
the requirements of §122.712 of this title (relating to General Terms and
Conditions for CAM General Operating Permits); and

(F) unless otherwise approved by the executivedirector,
the special terms and conditions contained in the CAM GOP.

(2) Unless otherwise approved by the executive director,
the permit holder shall conduct the monitoring required under this sub-
chapter upon revision or renewal of the permit or the granting of the
authorization to operate under the CAM GOP.

(3) The CAM requirements incorporated into the permit or
GOP application upon granting of the authorization to operate shall
provide a reasonable assurance of compliance with the applicable re-
quirements and reflect proper operation and maintenance of the control
device.

(4) Unless otherwise approved by the executive director, if
a continuous emission monitoring system (CEMS), continuous opacity
monitoring system (COMS), or predictive emission monitoring system
(PEMS) is required by an applicable requirement, the permit or GOP
application upon granting of the authorization to operate shall require
the use of the CEMS, COMS, or PEMS to satisfy the requirements of
this subchapter.

(b) For permit holders using the CAM case-by-case determi-
nation implementation mechanism, 40 Code of Federal Regulations (40
CFR) §64.6 (Approval of Monitoring) and 40 CFR §64.7 (Operation of
Approved Monitoring) apply.

§122.716. Compliance Assurance Monitoring Quality Improvement
Plans.

(a) Based on the frequency of deviations, the cause of devi-
ations, the magnitude of deviations, the permit holder’s response to
deviations, or other information that indicates that the emission unit
or control device is not being maintained and operated consistent with
good air pollution control practices, the executive director may require
implementation of a quality improvement plan (QIP).

(b) A QIP shall include, as appropriate, steps to evaluate and
correct control performance, process operation changes, preventative
maintenance practices, and more frequent or improved monitoring.

(c) The permit holder shall maintain the written QIP with the
permit or authorization to operate under the CAM GOP.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 15, 2000.

TRD-200005718
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: September 4, 2000
Proposal publication date: March 10, 2000
For further information, please call: (512) 239-1966

♦ ♦ ♦
CHAPTER 290. PUBLIC DRINKING WATER
SUBCHAPTER H. CONSUMER CONFIDENCE
REPORTS
30 TAC §§290.271 - 290.275

The Texas Natural Resource Conservation Commission
(TNRCC or commission) adopts new §290.271, Purpose and
Applicability; §290.272, Content of the Report; §290.273,
Required Additional Health Information; §290.274, Report
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Delivery and Recordkeeping; and §290.275, Appendices A - D.
The commission adopts these revisions to Chapter 290, Public
Drinking Water, in order to implement a federal rule requiring
community water systems to prepare and provide to their
customers annual consumer confidence reports on the quality
of the water delivered by the systems. These new sections are
adopted by federal mandate of the 1996 amendments to the
Safe Drinking Water Act which requires states, such as Texas,
with primary enforcement responsibility of their safe drinking
water program to adopt the federal consumer confidence report
requirements by August 21, 2000. Sections 290.272, 290.273,
290.274, and 290.275 are adopted with changes to the text as
published in the May 19, 2000, issue of the Texas Register (25
TexReg 4468). Section 290.271 is adopted without changes
and the text will not be republished.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES

As part of the 1996 amendments to the Safe Drinking Water
Act (SDWA), the United States Environmental Protection Agency
(EPA) was required to develop rules requiring community wa-
ter systems to develop reports on the quality of the water they
provide to their customers. These reports provide valuable wa-
ter quality information to customers of community water systems
and allow the customers to make health-based decisions regard-
ing their drinking water consumption.

Consumer confidence reports are the centerpiece of public
right-to-know provisions under the SDWA. The information con-
tained in the reports is intended to raise consumer awareness
of where their drinking water comes from, help them understand
the process by which safe drinking water is delivered to their
homes, and educate them on the importance of preventative
measures, such as source water protection, that help to ensure
a safe drinking water supply. Additionally, the reports provide
information for consumers with special health needs and
provide information and resources for accessing source water
assessments and health effects data.

The federal rule was finalized on August 19, 1998. Community
water systems were required to prepare and distribute the first
report by October 19, 1999; the second report by July 1, 2000;
and subsequent annual reports by July 1, thereafter. Most com-
munity water systems developed and distributed reports during
1999.

The federal rule requires states that have safe drinking water
primary enforcement responsibilities to adopt the federal con-
sumer confidence report provisions by August 21, 2000. States
may adopt by rule, alternative requirements for the form and con-
tent of the report. The alternative requirements must provide the
same type and amount of information as required by the federal
rule and must be designed to achieve an equivalent level of pub-
lic information and education as would be achieved under the
federal rule. These alternative requirements must be submitted
to the EPA for approval.

Program staff conducted a series of workgroup meetings with
representatives of community water systems and interested par-
ties to receive comment and suggestions on the development of
the state rules and on the content of a report that would best in-
form consumers. Program staff also provided assistance during
the systems’ development of the first report that was distributed
by October 19, 1999, and has used information gathered from
this assistance in the development of this proposal.

SECTION BY SECTION DISCUSSION

Section 290.271, relating to Purpose and Applicability, explains
that the rules establish the minimum requirements for the content
of annual reports community water systems must deliver to their
customers.

Section 290.272, relating to Contents of the Reports, describes
the information that must be included in the reports. The reports
must include information on the source of the drinking water, in-
cluding any information on source water assessments that have
been conducted. The reports must provide explanations for def-
initions and references of technical and scientific terms used. At
a minimum, the terms that need to be defined in the reports are
maximum contaminant level goal (MCLG), maximum contami-
nant level (MCL), variances, exemptions, treatment techniques,
action level (AL), parts per million (ppm), parts per billion (ppb),
parts per trillion (ppt), parts per quadrillion (ppq), nepholometric
turbidity units (NTU), million fibers per liter (mfl), millirems per
year (mrem/year), and picocuries per liter (pCi/l).

The commission adopts §290.272(b)(2)(G) and (H) with clarifi-
cations to the units of measure, nanograms per liter "(ng/l)" and
picograms per liter "(pg/l)". The abbreviations are part of the
adopted rules.

Adopted new subsection (c) requires the inclusion of information
on detected regulated and unregulated contaminants and disin-
fection by-products subject to mandatory monitoring by 30 TAC
Chapter 290, Subchapter F state regulations. The adopted rules
do not require reporting of secondary constituent levels listed in
§290.113. This subsection provides instructions that the sys-
tems must use in preparing the required tables for the report.
The provision sets out guidance on how to report the contami-
nants listed in §290.275. Appendix A, relating to Converting MCL
Compliance Values for Consumer Confidence Reports, provides
factors for converting scientific MCL values into units, such as
ppm and ppb, that may be used in the consumer confidence re-
port. Appendix B, relating to Regulated Contaminants, provides
information on the likely sources of detected contaminants. Ap-
pendix C, relating to Health Effects Language, provides infor-
mation on potential health effects of detected contaminants that
must be included in the consumer confidence report. The com-
mission adopts these rules with a change from the proposal to
correct a typographical error in §290.272(c)(4)(D)(iii) to make the
word "detection" plural.

Adopted new subsection (d), information on Cryptosporidium,
radon, and other constituents, explains that if the system has per-
formed monitoring for Cryptosporidium and the monitoring de-
tects the presence of Cryptosporidium, the report must include
a summary of any detects and explain the significance of the re-
sults. If any monitoring for radon has occurred and it indicates
the presence of radon in the finished water, the report must in-
clude the monitoring results and explain the significance of the
results. If monitoring indicates the presence of other contami-
nants in finished water, systems are encouraged to report any
results which may indicate a health concern. The provision pro-
vides guidance on how systems can make this determination.
This provision is adopted with a change from the proposal to
§290.272(d)(1) to clarify that results of "detections" rather than
results of the "monitoring" are what trigger reporting.

Adopted new subsection (e), compliance with National Primary
Drinking Water Regulations (NPDWR), explains that any viola-
tion of the NPDWR requirements occurring over the year covered
by the report must be noted in the report. NPDWR requirements
include: monitoring and reporting of compliance data; filtration
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and disinfection equipment and processes; lead and copper con-
trols; treatment techniques for Acrylamide and Epichlorohydrin;
i.e., recordkeeping of compliance data; special monitoring re-
quirements such as those prescribed by the NPDWR; and viola-
tion of the terms of a variance, exemption, administrative order,
or judicial order. This provision is adopted with a change from the
proposal to correct a cross-reference in §290.272(e) from (b)(6)
to (c)(4)(I)(ii).

Adopted new subsection (f) requires the systems operating un-
der the terms of a variance or exemption to explain the terms
and status of the variance or exemption.

Adopted new subsection (g) details the following information that
must be included in the report: a brief explanation regarding con-
taminants that may reasonably be expected to be found in drink-
ing water; phone number of the owner/operator; a statement in
Spanish explaining where to call for more information in Spanish
and other languages as necessary; information on opportunities
for public participation, such as the system’s board meetings;
and information on interconnected emergency sources of water
used during the calendar year. In addition, the report may in-
clude additional information that is consistent with, but does not
detract from, the report’s intended purpose.

Adopted new §290.273, relating to Required Additional Health
Information, provides required language that must appear in the
report. Subsection (a) includes language on the vulnerability of
the general population and certain populations to certain micro-
bial contaminants. Subsection (b) explains that systems which
detect arsenic levels above 25 micrograms per liter, but below
the MCL, shall include the provided statement about arsenic.
Subsection (c) explains that a system that detects nitrate levels
above five mg/l but below the MCL, must include the provided
statement about the impacts of nitrate on children. Subsection
(d) provides a statement on the impacts of lead on children that
shall be included by systems where the action level is greater
than 5.0% of the homes sampled when 20 or more samples are
gathered. Subsection (e) provides that any water system subject
to this section may seek approval from the executive director to
write its own alternative information statements. Subsection (f)
provides that systems that detect total trihalomethanes above
0.080 mg/l as an annual average must include the health effects
language referenced in §290.275(3). This provision is adopted
with a change from the proposal to remove an incorrect refer-
ence to 40 CFR 141.154(e).

Section 290.274, relating to Report Delivery and Recordkeep-
ing, explains that the reports must be delivered to customers by
July 1 of each year. The system shall use adequate and appro-
priate means for delivering the report to its customers. Systems
shall certify that the report has been distributed and provide a
copy to the executive director by August 1 of each year. The re-
port shall be made available upon request, and those systems
serving 100,000 people or more shall post the report to a publicly
accessible site on the Internet. Finally, any system that provides
water to another community water system shall deliver the infor-
mation contained in §290.272 to the community water system by
April 1 or a date agreed upon by both systems.

Section 290.275 contains the appendices relevant to this sub-
chapter. These tables appear in the Tables and Graphics section
of this issue of the Texas Register.

FINAL REGULATORY IMPACT ANALYSIS

The commission has reviewed the adopted rulemaking in light
of the regulatory analysis requirements of Texas Government

Code, §2001.0225, and has determined that the rulemaking is
not subject to §2001.0225 because it does not meet the definition
of a "major environmental rule" as defined in the Texas Govern-
ment Code. The rules implement federal requirements related
to community water systems’ responsibility to develop and dis-
tribute an annual report on the quality of the water they provide
to their customers. These reports, called consumer confidence
reports, are required of all community water systems, whether
these systems are publicly or privately owned. The adopted
rules establish the minimum requirements for content in the re-
port and for the distribution of and recordkeeping associated with
the report. While the adopted rules are not intended to protect
the environment, they may help in reducing human health risks
by providing customers with information about their drinking wa-
ter. The adopted rules will not adversely affect in a material way,
the economy of the state, any sector of the economy, productiv-
ity, competition, jobs, the environment, or the public health and
safety of the state. Therefore, the adopted rules do not meet the
definition of a "major environmental rule."

TAKINGS IMPACT ASSESSMENT

The commission has prepared a takings impact assessment for
these rules under Texas Government Code, §2007.043. The fol-
lowing is a summary of that assessment. The specific purpose of
the rulemaking is to implement SDWA provisions requiring com-
munity water systems to develop annual reports on the quality of
the water they provide to their customers. These annual reports
are known as consumer confidence reports. The federal regu-
lations require states with safe drinking water primary enforce-
ment responsibilities to adopt the federal consumer confidence
report provisions by August 21, 2000. The adopted rules pro-
vide the requirements for the information that at a minimum shall
be contained in the reports. This information shall include the
source of the drinking water provided by the system, information
on any source of water assessments conducted, explanations
of the technical terms and references used, and information on
regulated and unregulated contaminants. The report shall also
include any results from monitoring that is done to determine the
presence of Cryptosporidium. The adopted rules also provide
language to be used in the report regarding health information,
such as vulnerability by general and certain populations to con-
taminants. Finally, the rules provide that the reports will be de-
livered to customers by July 1 of each year and copies will be
maintained for a designated period.

The adopted rulemaking does not impose a burden on private
property as the subject of the rules is related to reporting infor-
mation on the quality of water provided by community water sys-
tems. The adopted rulemaking implements SDWA requirements
that states with safe drinking water primary enforcement respon-
sibilities must adopt. The adopted rulemaking action is intended
to fulfill an obligation mandated by federal law.

Therefore, this revision will not constitute a takings under Texas
Government Code, Chapter 2007.

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW

The executive director has reviewed the adopted rulemaking and
found that the rules are neither identified in Coastal Coordination
Act Implementation Rules, 31 TAC §505.11, relating to Actions
and Rules Subject to the Texas Coastal Management Program
(CMP), nor will they affect any action/authorization identified in
Coastal Coordination Implementation Rules, 31 TAC §505.11.
Therefore, the adopted rules are not subject to the CMP.
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HEARINGS AND COMMENTERS

A public hearing was conducted on June 12, 2000 with one in-
dividual from the regulated community attending and providing
comments. Additionally, four entities provided written comments
during the public comment period. All comments were generally
in favor of the rule and were concerned with specific wording clar-
ifications. To address these comments, the staff examined the
rule language and either deleted or modified the rule language
as follows:

Commenter 1.

ECO Resources, Inc., attended the public hearing and com-
mented that §290.272(g)(6) was unclear as to whether a water
supplier must report on the quality of water that is potentially
available from an interconnection with another water system,
even if the water is not actually used or only minimally used
during the reporting period.

The commission agrees that the mere existence of an intercon-
nection between two water systems does not trigger a reporting
of the water quality items listed in §290.272(c)(4). The commis-
sion has clarified the rule language in §290.272(g)(6) by adding
"to augment the drinking water supply" after the term "emer-
gency source." The commission deems that compliance with this
paragraph, regardless of the amount of water used, is not bur-
densome because §290.272(g)(6) does not require the reporting
of water quality data as described in §290.272(c)(4).

ECO Resources also felt that language should be added to the
rule which would require a water system that supplies water to
another water system, as described in §290.274(g), to certify to
the commission that all applicable information had been supplied
to the customer system.

The commission agrees with this assertion and has modified
§290.274(g) to include language requiring a water provider to
certify to the executive director that the necessary information
has been provided to the customer water system. The certifica-
tion must be delivered to the executive director by May 1 of each
year.

Commenter 2.

Written comments from San Antonio Water System provided
general support for the rulemaking, but made no specific
request for changes to the rule language.

The commission expresses thanks and appreciation that the
commenter took time to provide the statement.

Commenter 3.

Written comments from Vinson and Elkins expressed similar
concerns as in ECO Resources’ first comment relative to
§290.272(g)(6). The commenter sought clarification as to
whether or not a water supplier must report on the quality of
water that is potentially available from an interconnection with
another water system if the water is not actually used.

The commission agrees, and makes the same response as
made to ECO Resources’ comment.

Vinson and Elkins expressed concern that no clear definition of
"customer" versus "consumer" exists in §290.274(a) or (b).

The commission agrees that further clarification is necessary
and has added the words "bill- paying" prior to the word "cus-
tomer" in §290.274(a). The commission further responds that
§290.274(b) adequately distinguishes between these terms and

no wording change is deemed necessary. Further, §290.274(e)
states that anyone, customer or otherwise, may request a report
but the water system is not obligated to provide a report during
its distribution process to a non-customer or a non-consumer un-
less such report is requested.

Vinson and Elkins requested that the commission provide a list
of factors for determining what constitutes a "large proportion"
of non-English or non-Spanish speaking residents as part of
§290.272(g)(3). Such a statement would allow the water sys-
tem to know exactly when foreign language notice statements
must be included in the report.

The commission does not agree and deems that no additional
clarification is necessary nor can a clearer definition of the term
"large proportion" be made in the proposed rule without becom-
ing over-prescriptive. The rules require that a Spanish language
statement be included in each English language report and other
foreign language statements may be included at the discretion of
the water system. If complaints are received from residents of
a water system, then the commission will investigate the level of
non-English and non-Spanish speaking residents using United
States Census Bureau or other available data to determine if ad-
ditional language statements must be added to the report.

Vinson and Elkins wished to know if the placement of additional
foreign language statements must also occur on page one of the
report.

The commission regards the placement of all foreign language
statements on the first page of the report as important and
deems that the water system should make every effort to
comply with this requirement. If extenuating circumstances
make compliance impossible, the water system should include
a justification statement as part of the certification document
referred to in §290.274(c).

Vinson and Elkins requested that the commission expand the
language of §290.272(a)(3) to more closely follow the federal
language and allow the option of using statements written by
a water system official as part of the summary of susceptibility
to potential sources of contamination following the receipt of a
source water assessment.

The commission agrees with this comment and has modified this
paragraph accordingly.

Vinson and Elkins pointed out that in §290.272(b)(2)(E), the
measurement for the term "ppb" should be "æg/l" and not "g/l."

The commission agrees with this comment and points out that
the rule language is correctly written, but a printing error caused
the confusion and therefore no modification of the rule language
is necessary.

Vinson and Elkins wished to see a definition for the words "vari-
ance" and "exemption" as part of §290.272(b)(3).

The commission disagrees that further definition is needed and
also points out that definitions for these terms are located in
§290.103(4)(A) and (B). A cross-reference to §290.103(4)(A)
and (B) has been placed in §290.272(b)(3).

Commenter 4.

Written comments from City of Fort Worth (Fort Worth), state
that the word "Español" in §290.272(g)(3) should be written "es-
pañol".

The commission agrees with this comment and has modified this
subsection accordingly.
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Fort Worth stated that it is not always possible to comply with
the requirement to place a foreign language statement on page
one of the document as required in §290.272(g)(3) because it is
sometimes not easy to identify page one due to document folding
requirements and the placement of address labels.

The commission agrees that the identification of what constitutes
the first page of the document is sometimes not clear; however,
the water system must ensure that the statement is on whichever
page the water system deems to be the first page of the docu-
ment. Therefore, no change to the rule language is necessary.

Fort Worth commented about the placement of the vulnerability
language required by §290.273(a), and requested that the loca-
tion of the statement be left up to the water system.

The commission does not agree that the placement of the vulner-
ability statement for the elderly, infants, cancer patients, and peo-
ple with human immunodeficiency virus (HIV) should be at the
discretion of the water system. People who are in these groups
should immediately be able to see the caution statement. Addi-
tionally, the location of the vulnerability statement is mandated
by federal rule. Therefore, no change to the rule language is
necessary.

Fort Worth commented that the proposed rules should include
a requirement for a specific type size so that readability will be
insured.

The commission agrees that overall document readability can be
greatly affected by the type size and font used for the report, but
it does not wish to be over-prescriptive with regard to this issue
and deems that the numerous references within the proposed
rules are sufficient to convey the concept that this report must be
easily readable. Further, if the commission receives complaints
regarding readability, it will make recommendations to the water
systems that closer attention must be paid to this issue. There-
fore, no change to the rule language is necessary.

Commenter 5.

Written comments from City of Austin (Austin), stated that
confusion exists between §290.272(d)(3) where it is recom-
mended that results of additional monitoring be reported and
§290.273(b), which requires the addition of mandatory language
if arsenic is detected at levels greater than 25 micrograms per
liter. Austin asserted that §290.273(b) can be eliminated.

The commission points out that the language in §290.272(d)(3)
is a recommendation, while the language in §290.273(b) is a
requirement. The commission does not agree that §290.273(b)
can be eliminated because it is a federal requirement; therefore,
no wording change is necessary.

Austin further asserted that to include a Spanish language state-
ment, as required by §290.272(g)(3), in a Spanish language ver-
sion of the report would be ludicrous.

The commission agrees with this comment and has modified this
paragraph accordingly.

Austin pointed out that the MCL statements for total coliform bac-
teria included in §290.275, Appendix A and B are incorrect.

The commission agrees with this comment and has modified the
section accordingly.

Austin pointed out that the MCLG listings for total tri-
halomethanes (TTHMs) in §290.275, Appendix A and B
should be listed as n/a rather than "0" because this value does
not presently exist in federal or state rule.

The commission agrees with this comment and has modified the
section accordingly.

STATUTORY AUTHORITY

The new sections are adopted under Texas Water Code, §5.103,
which provides the commission with authority to adopt and en-
force rules necessary to carry out its powers and duties under
the laws of this state; Health and Safety Code, §341.031, which
allows the commission to adopt rules to implement the SDWA,
42 United States Code, §§300 et seq.; and Health and Safety
Code, §341.0315, which requires public water supply systems
to meet the requirements of commission rules.

§290.272. Content of the Report.
(a) Information on the source of the water delivered must be

included in the report.

(1) Each report must identify the source(s) of the water de-
livered by the community water system by providing information on
the type of the water (such as surface water or groundwater) and any
commonly used name and location of the body(ies) of water.

(2) If a source water assessment has been completed, the
report must notify consumers of the availability of this information and
the means to obtain it. In the reports, systems should highlight signif-
icant sources of contamination in the source water area if they have
readily available information.

(3) If a system has received a source water assessment from
the executive director, the report must include a brief summary of the
system’s susceptibility to potential sources of contamination using lan-
guage provided by the executive director or written by a water system
official.

(b) The following explanations must be included in the annual
report.

(1) Each report shall contain definitions of:

(A) Maximum contaminant level goal (MCLG) - the
level of a contaminant in drinking water below which there is no known
or expected risk to health. MCLGs allow for a margin of safety; and

(B) Maximum contaminant level (MCL) - the highest
level of a contaminant that is allowed in drinking water. MCLs are
set as close to MCLGs as feasible using the best available treatment
technology.

(2) The following terms and their descriptions shall be in-
cluded when they appear in the report:

(A) MFL - million fibers per liter (a measure of
asbestos);

(B) mrem/year - millirems per year (a measure of radi-
ation absorbed by the body);

(C) NTU - nephelometric turbidity units (a measure of
turbidity);

(D) pCi/l - picocuries per liter (a measure of radioactiv-
ity);

(E) ppb - parts per billion, or micrograms per liter ( g/l);

(F) ppm - parts per million, or milligrams per liter
(mg/l);

(G) ppt - parts per trillion, or nanograms per liter (ng/l);
and

(H) ppq - parts per quadrillion, or picograms per liter
(pg/l).
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(3) A report for a community water system operating un-
der a variance or an exemption of the Safe Drinking Water Act shall
include a description of the variance or the exemption granted under
§290.102(b)(4) of this title (relating to Variance and Exemptions).

(4) A report that contains data on a contaminant for which
the EPA has set a treatment technique or an action level must include,
depending on the contents of the report, the definitions for:

(A) Treatment technique (TT) - a required process in-
tended to reduce the level of a contaminant in drinking water; and

(B) Action level (AL) - the concentration of a contami-
nant which, if exceeded, triggers treatment or other requirements which
a water system must follow.

(c) Information on detected contaminants.

(1) This subsection specifies the requirements for informa-
tion to be included in each report for detected contaminants subject to
mandatory monitoring, excludingCryptosporidium. Mandatory moni-
toring is required for:

(A) regulated contaminants subject to an MCL, action
level, or treatment technique;

(B) unregulated contaminants for which monitoring is
required by 40 Code of Federal Regulations (CFR) §141.40, relating to
Unregulated Contaminants and found in §290.275(4) of this title (re-
lating to Appendices A - D); and

(C) disinfection by-products or microbial contaminants
for which monitoring is required by 40 CFR §141.142, relating to In-
formation Collection Requirements (ICR) for Public Water System -
Disinfection by-product and related monitoring, and 40 CFR §141.143,
relating to Microbial Monitoring Requirements.

(2) The data relating to these detected contaminants shall
be displayed in one table or in several adjacent tables. Any additional
monitoring results which a community water system chooses to include
in its reports must be displayed separately.

(3) The data shall be derived from data collected to comply
with EPA and the commission monitoring and analytical requirements
during the previous calendar year, except when a system is allowed to
monitor for regulated contaminants less often than once per year. In
that case, the table(s) must include the date and results of the most re-
cent sampling, and the report must include a brief statement indicating
that the data presented in the report is from the most recent testing done
in accordance with the regulations. The report does not need to include
data that is older thanfive years. Furthermore, results of monitoring
in compliance with the 40 CFR §141.142, relating to ICR Disinfection
by- product and related monitoring, and 40 CFR §141.143, relating to
ICR Microbial Monitoring Requirements, need only be included for
five years from the date of the last sample or until any of the detected
contaminants becomes regulated and subject to routine monitoring re-
quirements, whichever comes first.

(4) For detected regulated contaminants listed under
§290.275 of this title, the table(s) shall contain:

(A) the MCLs for those contaminants expressed as a
number equal to or greater than 1.0 (as provided under §290.275 of
this title);

(B) the MCLGs for those contaminants expressed in the
same units as the MCLs (as provided for under §290.275 of this title);

(C) if there is no MCL for a detected contaminant, the
treatment technique or specific action level applicable to that contami-
nant; and

(D) for contaminants subject to an MCL, except turbid-
ity and total coliforms, the highest contaminant level used to determine
compliance with National Primary Drinking Water Regulations and the
range of detected levels.

(i) For contaminants subject to MCLs, except tur-
bidity and total coliforms, when sampling takes place once per year or
less often, the table(s) must contain the highest detected level at any
sampling point and the range of detected levels expressed in the same
units as the MCL.

(ii) If sampling takes place more than once per year
at each sampling point, the table(s) must contain the highest average
of any of the sampling points and the range of all sampling points ex-
pressed in the same units as the MCL.

(iii) If compliance with any MCL is determined on a
system-wide basis by calculating a running annual average of all sam-
ples at all sampling points, the table(s) must include the average and
range of detections expressed in the same units as the MCL.

(iv) If the executive director allows the rounding of
results to determine compliance with the MCL, rounding should be
done prior to multiplying the results by the factor listed under §290.275
of this title.

(E) When turbidity is reported under §290.111 of this
title (relating to Turbidity), the table(s) must contain the highest single
measurement and the lowest monthly percentage of samples meeting
the turbidity limits specified in that section for the filtration technology
being used. The report should include an explanation of the reasons for
measuring turbidity.

(F) When lead and copper are reported, the table(s)
must contain the 90th percentile value of the most recent round of
sampling and the number of sampling sites exceeding the action level.

(G) When total coliform is reported, the table(s) must
contain either the highest monthly number of positive samples for sys-
tems collecting fewer than 40 samples per month or the highest monthly
percentage of positive samples for systems collecting at least 40 sam-
ples per month.

(H) When fecal coliform is reported, the table(s) must
contain the total number of positive samples.

(I) The table(s) must contain information on the likely
source(s) of detected contaminants based on the operator’s knowledge.
Specific information regarding contaminants may be available in
sanitary surveys or source water assessments and should be used when
available. If the operator lacks specific information on the likely
source, the report must include one or more typical sources most
applicable to the system for any particular contaminant listed under
§290.275 of this title.

(i) If a community water system distributes water to
its customers from multiple hydraulically independent distribution sys-
tems that are fed by different raw water sources, the table(s) must con-
tain a separate column for each service area, and the report must iden-
tify each separate distribution system. Systems may produce separate
reports tailored to include data for each service area.

(ii) The table(s) must clearly identify any data indi-
cating violations of MCLs or treatment techniques. The report must
contain a clear and readily understandable explanation of the violation.
The explanation must include the length of the violation, the potential
adverse health effects, and actions taken by the system to address the
violation. To describe the potential health effects, the system must use
the relevant language contained under §290.275 of this title.
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(5) For detected unregulated contaminants found under
§290.275 of this title, for which monitoring is required (except
Cryptosporidium), the table(s) must contain the average and range
of concentrations at which the contaminant was detected. The report
must include the following explanation: "Unregulated contaminants
are those for which EPA has not established drinking water standards.
The purpose of unregulated contaminant monitoring is to assist EPA
in determining the occurrence of unregulated contaminants in drinking
water and whether future regulation is warranted."

(d) Information onCryptosporidium, radon, and other contam-
inants.

(1) If the system has performed any monitoring forCryp-
tosporidium, the report must include a summary of the results of any
detections and an explanation of the significance of the results.

(2) If the system has performed any monitoring for radon
which indicates that radon may be present in the finished water, the
report must include the results of the monitoring and an explanation of
the significance of the results.

(3) If the system has performed additional monitoring
which indicates the presence of other contaminants in the finished
water, the executive director strongly encourages systems to report
any results which may indicate a health concern. To determine if the
results may indicate a health concern, the executive director recom-
mends that systems find out if the EPA has proposed a standard in the
National Primary Drinking Water Regulations(NPDWR) or issued
a health advisory for any particular contaminant. This information
may be obtained by calling the Safe Drinking Water Hotline at (800)
426-4791. The executive director considers detections that are above
a proposed MCL or health advisory level to indicate possible health
concerns. For such contaminants, the executive director recommends
that the report include the results of the monitoring and an explanation
of the significance of the results. The explanation should note the
existence of a health advisory or a proposed regulation.

(e) Compliance with NPDWR. In addition to the requirements
in (c)(4)(I)(ii) of this section, the report must note any violation that
occurred during the year covered by the report of a requirement listed
in paragraphs (1)-(7) of this subsection.

(1) The report must include a clear and readily understand-
able explanation of each violation of monitoring and reporting of com-
pliance data and explain any adverse health effects and steps the system
has taken to correct the violation.

(2) The report must include a clear and readily understand-
able explanation of each violation of filtration and disinfection pre-
scribed by Subchapter F of this chapter (relating to Drinking Water
Standards Governing Drinking Water Quality and Reporting Require-
ments for Public Water Supply Systems) and explain any adverse health
effects and steps the system has taken to correct the violation. This
applies both to systems which have failed to install adequate filtra-
tion, disinfection equipment or processes, and to systems that have
had a failure of such equipment or processes, each of which consti-
tutes a violation. In either case, the report must include the follow-
ing language as part of the explanation of potential adverse health ef-
fects: "Inadequately treated water may contain disease- causing organ-
isms. These organisms include bacteria, viruses and parasites which
can cause symptoms such as nausea, cramps, diarrhea and associated
headaches."

(3) The report must include a clear and readily understand-
able explanation of each violation of the lead and copper control re-
quirements prescribed by §290.117 of this title (relating to Regulation

of Lead and Copper). For systems which fail to take one or more ac-
tions prescribed by §290.117(g), (h), and (i) of this title, the report must
include the applicable health effects language of §290.275 of this title
for lead, copper, or both and the steps the system has taken to correct
the violation.

(4) The report must include a clear and readily understand-
able explanation of each violation of treatment techniques for Acry-
lamide and Epichlorohydrin prescribed by §290.107 of this title (re-
lating to Organic Contaminants). If a system violates these require-
ments, the report shall include the relevant health effects language from
§290.275 of this title and the steps the system has taken to correct the
violation.

(5) The report must include a clear and readily understand-
able explanation of each violation of recordkeeping of compliance data
and explain any adverse health effects and steps the system has taken
to correct the violation.

(6) The report must include a clear and readily understand-
able explanation of each violation of special monitoring requirements
for unregulated contaminants and special monitoring for sodium as pre-
scribed by 40 CFR §141.40 and §141.41 and explain any adverse health
effects and steps the system has taken to correct the violation.

(7) The report must include a clear and readily understand-
able explanation of each violation of the terms of a variance, exemption,
administrative order, or judicial order and explain any adverse health
effects and steps the system has taken to correct the violation.

(f) Variances and exemptions. If a system is operating under
the terms of a variance or exemption issued under §290.102(b) of this
title (relating to General Applicability), the report must contain:

(1) an explanation of the variance or exemption;

(2) the date on which the variance or exemption was issued
and on which it expires;

(3) a brief status report on the steps the system is taking,
such as installing treatment processes or finding alternative sources of
water, to comply with the terms and schedules of the variance or ex-
emption; and

(4) a notice of any opportunity for public input as the re-
view or renewal of the variance or exemption.

(g) Additional information.

(1) The report must contain a brief explanation regarding
contaminants which may reasonably be expected to be found in drink-
ing water (including bottled water). This explanation may include the
language contained within subparagraphs (A) - (C) of this paragraph, or
systems may include their own comparable language. The report must
include the language of subparagraphs (D) and (E) of this paragraph.

(A) The sources of drinking water (both tap water and
bottled water) include rivers, lakes, streams, ponds, reservoirs, springs,
and wells. As water travels over the surface of the land or through the
ground, it dissolves naturally-occurring minerals and, in some cases,
radioactive material, and can pick up substances resulting from the
presence of animals or from human activity.

(B) Contaminants that may be present in source water
include:

(i) microbial contaminants, such as viruses and bac-
teria, which may come from sewage treatment plants, septic systems,
agricultural livestock operations, and wildlife;

(ii) inorganic contaminants, such as salts and met-
als, which can be naturally-occurring or result from urban stormwater

25 TexReg 8736 September 1, 2000 Texas Register



runoff, industrial or domestic wastewater discharges, oil and gas pro-
duction, mining, or farming;

(iii) pesticides and herbicides, which might have a
variety of sources such as agriculture, urban stormwater runoff, and
residential uses;

(iv) organic chemical contaminants, including syn-
thetic and volatile organic chemicals, which are by- products of indus-
trial processes and petroleum production, and can also come from gas
stations, urban stormwater runoff, and septic systems; and

(v) radioactive contaminants, which can be natu-
rally-occurring or the result of oil and gas production and mining
activities.

(C) In order to ensure that tap water is safe to drink,
the EPA prescribes regulations which limit the amount of certain con-
taminants in water provided by public water systems. Food and Drug
Administration (FDA) regulations establish limits for contaminants in
bottled water which must provide the same protection for public health.

(D) Contaminants may be found in drinking water that
may cause taste, color, or odor problems. These types of problems
are not necessarily causes for health concerns. For more information
on taste, odor, or color of drinking water, please contact the system’s
business office.

(E) Drinking water, including bottled water, may rea-
sonably be expected to contain at least small amounts of some con-
taminants. The presence of contaminants does not necessarily indicate
that water poses a health risk. More information about contaminants
and potential health effects can be obtained by calling the EPA’s Safe
Drinking Water Hotline at (800) 426-4791.

(2) The report must include the telephone number of the
owner, operator, or designee of the community water system as an ad-
ditional source of information concerning the report.

(3) Each English language report must include the follow-
ing statement in a prominent place on the first page: "Este reporte in-
cluye informacion importante sobre el agua para tomar. Para asistancia
en espa¤ol, favor de llamar al telefono (XXX) XXX-XXXX." In addi-
tion to this statement in Spanish, for communities with a large propor-
tion of non-English and non-Spanish speaking residents, as determined
by the executive director, the report must contain information in the ap-
propriate language(s) regarding the importance of the report or contain
a telephone number or address where such residents may contact the
system to obtain a translated copy of the report or assistance in the ap-
propriate language.

(4) The report must include information about opportuni-
ties for public participation in decisions that may affect the quality of
the water (e.g., time and place of regularly scheduled board meetings).
Investor-owned utilities are encouraged to conduct public meetings, but
must include a phone number for public input.

(5) The systems may include such additional information
for public education consistent with, and not detracting from, the pur-
poses of the report.

(6) Systems that use an interconnect or emergency source
to augment the drinking water supply during the calendar year of the
report must provide the source of the water, the length of time used, an
explanation of why it was used, and whom to call for the water quality
information.

§290.273. Required Additional Health Information.

(a) All reports must prominently display the following lan-
guage on the first page of the consumer confidence report or in bold

print on the second page of the report:"You may be more vulnerable
than the general population to certain microbial contaminants, such
as Cryptosporidium, in drinking water. Infants, some elderly, or Im-
muno-compromised persons such as those undergoing chemotherapy
for cancer; those who have undergone organ transplants; those who
are undergoing treatment with steroids; and people with HIV/AIDS or
other immune system disorders can be particularly at risk from infec-
tions. You should seek advice about drinking water from your physician
or health care provider. Additional guidelines on appropriate means to
lessen the risk of infection by Cryptosporidium are available from the
Safe Drinking Water Hotline (800-426-4791)."

(b) A system which detects arsenic levels above 25 micro-
grams per liter but below the maximum contaminant level (MCL) shall
include in its report a short informational statement about arsenic using
the following language:"EPA is reviewing the drinking water standard
for arsenic because of special concerns that it may not be stringent
enough. Arsenic is a naturally-occurring mineral known to cause can-
cer in humans at high concentrations."

(c) A system which detects nitrate at levels abovefive mil-
ligrams per liter (mg/l), but below the MCL shall include a short in-
formational statement about the impacts of nitrate on children using
the following language:"Nitrate in drinking water at levels above 10
ppm is a health risk for infants of less than six months of age. High
nitrate levels in drinking water can cause blue baby syndrome. Nitrate
levels may rise quickly for short periods of time because of rainfall or
agricultural activity. If you are caring for an infant, you should ask
advice from your health care provider."

(d) Systems collecting 20 or more samples which detect lead
above the action level in greater than 5.0% of homes sampled shall in-
clude a short informational statement about the special impact of lead
on children using the following language:"Infants and young children
are typically more vulnerable to lead in drinking water than the general
population. It is possible that lead levels at your home may be higher
than at the homes in the community as a result of materials used in your
home’s plumbing. If you are concerned about elevated lead levels in
your home’s water, you may wish to have your water tested and flush
your tap for 30 seconds to two minutes before using tap water. Addi-
tional information is available from the Safe Drinking Water Hotline
at (800) 426-4791."

(e) Any water system subject to any or all of subsections
(b)-(d) of this section may seek approval from the executive director
to write its own alternative educational informational statement.

(f) Public water systems that detect total trihalomethanes
above 0.080 mg/l as an annual average must include health effects
language provided in §290.275(3) of this title (relating to Appendices
A-D), Appendix C, paragraph (73).

§290.274. Report Delivery and Recordkeeping.
(a) Each community water system must mail or otherwise di-

rectly deliver one copy of the report to each bill paying customer by July
1 of each year. Each report must contain data collected during the pre-
vious calendar year. For tests not performed each year, data used shall
not be older thanfive years. Each new community water system must
deliver its first report by July 1 of the year after its first full calendar
year in operation and annually thereafter. In addition, each community
water system must provide a copy of the report to each new customer
upon request.

(b) In addition to delivering a report to each customer, the sys-
tem must make a good-faith effort to reach consumers who do not get
water bills, using means recommended by the executive director. An
adequate good-faith effort should be tailored to the consumers who are
served by the system but are not bill-paying customers, such as renters
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or workers. A good-faith effort to reach such consumers should include
a mix of methods appropriate to the particular system such as: posting
the reports on the Internet; mailing to postal patrons in metropolitan
areas; advertising the availability of the report in the news media; pub-
lication in a local newspaper; posting in public places such as cafete-
rias or lunchrooms of public buildings; delivery of multiple copies for
distribution for single-billed customers such as apartment buildings or
large private employers; and delivery to community organizations.

(c) Each community water system shall certify to the executive
director that the report has been distributed and that the information in
the report is correct and consistent with the compliance monitoring data
previously submitted to the executive director. This certification and a
copy of the report must be mailed to the executive director by August
1 of each year.

(d) Each community water system shall deliver the report to
any other agency or clearinghouse identified by the executive director
no later than the date the system is required to distribute the report to
its customers.

(e) Each community water system shall make its report avail-
able to the public upon request.

(f) Each community water system serving 100,000 or more
people shall post its current year’s report to a publicly accessible site
on the Internet.

(g) Any system providing water to a community water system
shall deliver the applicable information required by §290.272 of this
title (relating to the Content of the Report) to the receiving systems
by April 1 and must certify to the executive director that the required
information has been delivered. This certification must be delivered to
the executive director by May 1 of each year.

(h) Any system subject to this subchapter must retain copies
of its consumer confidence reports for no less thanfive years.

§290.275. Appendices A - D.

The following appendices are integral components of the subchapter:

(1) Appendix A--Converting MCL Compliance Values for
Consumer Confidence Reports;
Figure: 30 TAC §290.275(1)

(2) Appendix B--Sources of Regulated Contaminants;
Figure: 30 TAC §290.275(2)

(3) Appendix C--Health Effects Language;
Figure: 30 TAC §290.275 (3)

(4) Appendix D--Unregulated Contaminants.
Figure: 30 TAC §290.275(4)

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 14, 2000.

TRD-200005705
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Effective date: August 21, 2000
Proposal publication date: May 19, 2000
For further information, please call: (512) 239-5017

♦ ♦ ♦

TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 10. TEXAS WATER
DEVELOPMENT BOARD

CHAPTER 371. DRINKING WATER STATE
REVOLVING FUND
The Texas Water Development Board (Board) adopts amend-
ments to 31 TAC §§371.2, 371.19-371.22, 371.24, 371.25,
and new 371.90, concerning the Drinking Water State Revolv-
ing Fund (DWSRF) without change to the proposed text as
published in the July 7, 2000, issue of the Texas Register (25
TexReg 6470) and will not be republished. The amendments
and new section are adopted to update the rules, correct
sequence, style, and definition of terms, clarify administrative
procedures, and to add a new element to the DWSRF rating
system.

Section 371.2, relating to Definitions of Terms, is amended to
expand the definition of "consolidation" to include an applicant
which owns two or more water systems that are not physically
interconnected. Previously an entity which owned and operated
separate systems was excluded from receiving a higher rating
score for consolidation because the systems were not physically
interconnected. Since efficiencies in management should be re-
warded, and since single management of multiple system can
result in efficiencies in management, those entities owning and
managing multiple water systems, even if the systems are not
physically interconnected, can now receive an enhanced score
for consolidation.

Section 371.19, relating to Rating Process, is amended to define
"projected violations" and to allow for the calculation of a rating
score for "projected violations." Water systems that are noncom-
pliant with drinking water regulations receive higher rating scores
because they pose greater public health risks. Similarly, water
systems which are acting voluntarily to prevent noncompliance
and the associated public health risk, should also be entitled to
receive higher rating scores prior to an actual finding of noncom-
pliance. The granting of a higher rating score will increase the
threatened water system’s opportunity to receive funding for con-
structing improvements before being found in noncompliance.
Subsequent paragraphs were renumbered to accommodate the
new paragraph and graphic Figure 31 TAC §371.19(a)(11) was
renumbered to §371.19(a)(12) as a result.

Section 371.19 is amended to create a process for calculation
of a rating score for those water systems which will now qual-
ify for higher points under the proposed expanded definition of
"consolidation." The section is further amended to correct the
abbreviation for the Texas Natural Resource Conservation Com-
mission from "TNRCC" to "commission," which is defined, and
to re-order the alphabetical listing of definitions that are included
within the section. Section 371.19(l) is amended to add a title for
the subsection that is consistent with other subsections of the
section.

Section 371.20, relating to Intended Use Plan, is amended to
describe acceptable changes that may be made to a project af-
ter it has been listed on an adopted Intended Use Plan. These
changes include the applicant, itself; the number of participants
in a consolidated project; and the solution to an identified wa-
ter supply problem. The amendments allow the board to focus
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on providing funding for solutions to the water supply needs of a
particular area, rather than focusing on a particular applicant or
project.

Section 371.21, relating to Criteria and Methods for Distribution
of Funds for Water System Improvements, is amended to ex-
tend a commitment deadline in limited circumstances where an
applicant has timely submitted an application, as defined in the
chapter rules, but additional information is deemed to be neces-
sary. The change will allow the Executive Administrator to re-
quest additional information from an applicant without causing
the applicant to lose its place on the funding list. The section is
also amended to clarify that references to applications are refer-
ences to "applications for assistance," as defined in the chapter.
The section is further amended to correct the deadline for receiv-
ing a loan commitment from six to seven months from the date
of notification.

Section 371.22, relating to Administrative Cost Recovery, is
amended to eliminate the requirement for an administrative
cost recovery fee to be assessed from disadvantaged commu-
nities which are receiving additional subsidies in the form of
forgiveness of loan principal. This change will bring the Board’s
rules into compliance with the United States Environmental
Protection Agency’s proposed regulations for administering the
DWSRF program.

Section 371.24, relating to Disadvantaged Community Program
through Loan Subsidies, is amended to provide that projects
which qualify as disadvantaged community projects are entitled
to receive a 30-year loan, regardless of whether funds for sub-
sidies are available for the project. This change will bring the
Board’s rules into compliance with the United States Environ-
mental Protection Agency’s proposed regulations for administer-
ing the DWSRF program. Section 371.24(d) is amended to add
a title for the subsection that is consistent with other subsections
of the section.

Section 371.25, relating to Criteria and Methods for Distribution
of Funds for Disadvantaged Communities, is amended to spec-
ify the conditions under which unused disadvantaged commu-
nity funds may be made available for disadvantaged communi-
ties listed in future Intended Use Plans. By allowing for a rollover
of unused funds, this change will enable a more complete uti-
lization of subsidy monies over a period of time. A typographical
error is corrected in §371.25(c).

New §371.90, relating to Force Account, is adopted to specify for
applicants the conditions under which the applicant may utilize
its own employees and/or equipment to construct all or part of a
project. The force account provision is offered as a limited alter-
native to awarding competitively bid contracts on minor phases
of a project in situations where efficiencies would clearly result
from the use of force account.

No comments were received on the proposed amendments or
new section.

SUBCHAPTER A. INTRODUCTORY
PROVISIONS
31 TAC §371.2

The amendments and new section are adopted under the author-
ity of the Texas Water Code, §6.101 and §15.605 which provide
the Texas Water Development Board with the authority to adopt
rules necessary to carry out the powers and duties in the Water
Code and other laws of the State.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 16, 2000.

TRD-200005818
Suzanne Schwartz
General Counsel
Texas Water Development Board
Effective date: September 5, 2000
Proposal publication date: July 7, 2000
For further information, please call: (512) 463-7981

♦ ♦ ♦
SUBCHAPTER B. PROGRAM REQUIRE-
MENTS
31 TAC §§371.19-371.22, 371.24, 371.25

The amendments are adopted under the authority of the Texas
Water Code, §6.101 and §15.605 which provide the Texas Water
Development Board with the authority to adopt rules necessary
to carry out the powers and duties in the Water Code and other
laws of the State.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 16, 2000.

TRD-200005819
Suzanne Schwartz
General Counsel
Texas Water Development Board
Effective date: September 5, 2000
Proposal publication date: July 7, 2000
For further information, please call: (512) 463-7981

♦ ♦ ♦
SUBCHAPTER G. BUILDING PHASE
31 TAC §371.90

The new section is adopted under the authority of the Texas Wa-
ter Code, §6.101 and §15.605 which provide the Texas Water
Development Board with the authority to adopt rules necessary
to carry out the powers and duties in the Water Code and other
laws of the State.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 16, 2000.

TRD-200005820
Suzanne Schwartz
General Counsel
Texas Water Development Board
Effective date: September 5, 2000
Proposal publication date: July 7, 2000
For further information, please call: (512) 463-7981

♦ ♦ ♦
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TITLE 34. PUBLIC FINANCE

PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS

CHAPTER 3. TAX ADMINISTRATION
SUBCHAPTER O. STATE SALES AND USE
TAX
34 TAC §3.365

The Comptroller of Public Accounts adopts a new §3.365, con-
cerning sales of clothing and footwear during a three-day period
in August, without changes to the proposed text as published in
the July 7, 2000, issue of the Texas Register (25 TexReg 6474).

The new section reflects the addition to the Tax Code of §151.326
and changes to Tax Code, §151.3111. Senate Bill 441, 76th Leg-
islature, 1999, provides for a three-day sales tax holiday on sales
of certain articles of clothing and footwear. This section sets out
guidelines for administering the three-day sales tax holiday.

No comments were received regarding adoption of the new sec-
tion.

This section is adopted under Tax Code, §111.002, which pro-
vides the comptroller with the authority to prescribe, adopt, and
enforce rules relating to the administration and enforcement of
the provisions of Tax Code, Title 2.

The new section implements Tax Code, §151.326 and
§151.3111.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 18, 2000.

TRD-200005864
Martin Cherry
Deputy General Counsel for Tax Policy and Agency Affairs
Comptroller of Public Accounts
Effective date: September 7, 2000
Proposal publication date: July 7, 2000
For further information, please call: (512) 463-3699

♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 13. TEXAS COMMISSION ON
FIRE PROTECTION

CHAPTER 423. FIRE SUPPRESSION
SUBCHAPTER A. MINIMUM STANDARDS
FOR STRUCTURE FIRE PROTECTION
PERSONNEL CERTIFICATION
37 TAC §423.3

The Texas Commission on Fire Protection adopts an amend-
ment to §423.3, concerning minimum standards for basic struc-
ture fire protection personnel certification, without changes to the

text published in the June 2, 2000, issue of the Texas Regis-
ter (25 TexReg 5285). The amendment adds language to al-
low the acceptance of the American Red Cross Emergency Re-
sponse course in lieu of certification from the Texas Department
of Health, as an Emergency Care Attendant (ECA).

The amendment provides more flexibility to fire departments
to obtain emergency medical training required for fire fighter
certification and addresses problems with course availability
for Texas Department of Health emergency care attendant
courses in some areas of Texas. The commission has reviewed
the curriculum for the American Red Cross (ARC) Emergency
Response course and found it to be substantially equivalent to
the curriculum adopted by the Texas Department of Health for
ECA. Both curricula are based on the U.S. Department of Trans-
portation Emergency Medical Services First Responder Training
Course and the Federal Emergency Management Agency
document entitled "Recognizing and Identifying Hazardous
Materials." Both curricula meet the minimum requirements of
NFPA 1001 for emergency medical care performance capabili-
ties for entry-level fire fighters, including infection control, CPR,
bleeding control, and shock management. The commission also
received commitments from the American Red Cross regarding
test administration for ARC certification that satisfied concerns
about test security.

The amendment allows the acceptance of the American Red
Cross Emergency Response course as an alternative to certi-
fication from the Texas Department of Health, as an Emergency
Care Attendant (ECA). An applicant for structural fire protec-
tion personnel certification will provide a certificate from Amer-
ican Red Cross that documents successful completion of the
Emergency Response course that must include a minimum of
53 hours, including optional lessons and enrichment sections, in
order to meet the EMS training and certification requirements for
basic fire fighter certification.

Comments in favor of the proposal were received from represen-
tatives of the American Red Cross and the Texas Forest Service.
Commentators in favor of the proposal stated that the proposal
would make more options available to fire departments to satisfy
the emergency medical service training requirements for entry
level fire fighters, particularly in geographic regions of the state
that have experienced problems in obtaining ECA classes. Com-
mentators in favor of the proposal noted that the American Red
Cross Emergency Response training course had been review
by the Texas Department of Health and approved for 52 hours
of EMS continuing education credit. American Red Cross repre-
sentatives stated that the course met the minimum curriculum re-
quirements of the U.S. Department of Transportation Emergency
Medical Services First Responder Training Course and the Fed-
eral Emergency Management Agency document entitled "Rec-
ognizing and Identifying Hazardous Materials." A representative
of the Texas Department of Health also testified as to benefits of
recognizing ECA certification and stated that a cursory review of
the American Red Cross Emergency Response training course
indicated that it was substantially equivalent to ECA and that the
Texas Department of Health was considering allowing persons
completing the ARC course to challenge the test for ECA.

Comments against the proposal were received from repre-
sentatives of the Texas State Association of Fire Fighters,
the Kingsville Fire Department, Addison Fire Department, the
Rowlett Fire Department, the Garland Fire Department, and a
fire instructor. One commentator argued against the proposal
because it only allowed one alternative to ECA certification
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from the Health Department. The commission disagreed with
the commentator for the reason that any EMS training program
other than ARC could and should be reviewed by the commis-
sion for equivalency. One commentator argued against the
proposal for the reason that it did not include certain skills from
the ECA curriculum. The commission disagreed with the com-
mentator because it found that the curricula were substantially
equivalent, that the skills referred to by the commentator were
actually higher level emergency medical technician skills, and
that the ARC course met the requirements for NFPA medical
competencies for entry level fire fighters. Several commentators
argued that the state could exercise no oversight with respect to
curriculum changes by the American Red Cross, a private entity
and public input would be limited. The commission disagreed
with the commentators for the reason that the agency would be
able to monitor curriculum changes by the ARC, that both ARC
and TDH curricula are based on national standards from the
U.S. Department of Transportation, and the commission could
repeal its recognition of ARC training if necessary.

The amendment is adopted under Texas Government Code,
§419.008, which provides the commission with authority to
propose rules for the administration of its powers and duties;
and Texas Government Code, §419.022, which provides

the commission with authority to establish minimum training
standards for fire protection personnel positions; and Texas
Government Code, §419.032, which provides the commission
with authority to establish standards for employment as fire
protection personnel.

Texas Government Code, §419.022 is affected by the adopted
amendment.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 14, 2000.

TRD-200005704
T. R. Thompson
General Counsel
Texas Commission on Fire Protection
Effective date: September 3, 2000
Proposal publication date: June 2, 2000
For further information, please call: (512) 239-4913

♦ ♦ ♦
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TEXAS DEPARTMENT  OF INSURANCE
Notification Pursuant to the Insurance Code, Chapter 5, Subchapter L
As required by the Insurance Code, Article 5.96 and 5.97, the Texas Register publishes notice of proposed
actions by the Texas Board of Insurance. Notice of action proposed under Article 5.96 must be published in
the Texas Register not later than the 30th day before the board adopts the proposal. Notice of action
proposed under Article 5.97 must be published in the Texas Register not later than the 10th day before the
Board of Insurance adopts the proposal. The Administrative Procedure Act, the Government Code, Chapters
2001 and 2002, does not apply to board action under Articles 5.96 and 5.97.

The complete text of the proposal summarized here may be examined in the offices of the Texas Department
of Insurance, 333 Guadalupe Street, Austin, Texas 78714-9104.)

This notification is made pursuant to the Insurance Code, Article 5.96, which exempts it from the
requirements of the Administrative Procedure Act.



Texas Department of Insurance
Proposed Action on Rules

The Commissioner of Insurance (Commissioner) will hold a public
hearing under Docket No. 2458 on October 4, 2000 at 10:00 a.m.,
in Room 100 of the Texas Department of Insurance Building, 333
Guadalupe Street in Austin, Texas to consider a petition by the staff
of the Texas Department of Insurance (TDI) proposing the adoption
of revised Texas Workers’ Compensation Classification Relativities
(classification relativities) to replace those adopted in Commissioner’s
Order No. 99-1363 dated October 1, 1999 and the adoption of a revised
table to amend the Texas Basic Manual of Rules, Classification and
Experience Rating Plan for Workers’ Compensation and Employers’
Liability for Expected Loss Rates and Discount Ratios. Staff’s petition
(Ref. No. W-0800-21-I), was filed on August 23, 2000.

The petition requests that the proposed revised classification relativi-
ties be available for adoption by insurers immediately, but that their use
be mandatory for all policies with an effective date on or after January
1, 2001. The petition also requests that the table amending the Texas
Basic Manual of Rules, Classification and Experience Rating Plan for
Workers’ Compensation and Employers’ Liability Insurance Manual
concerning the Expected Loss Rates and Discount Ratios be made ef-
fective for workers’ compensation policies with an effective date on or
after January 1, 2001.

Article 5.60(a) of the Texas Insurance Code authorizes the Commis-
sioner to determine hazards by classes and fix classification relativi-
ties applicable to the payroll in each class for workers’ compensation
insurance. Article 5.60(d) provides that the Commissioner revise the
classification system at least once everyfive years.

The classification relativities currently in effect were based on experi-
ence data reflecting workers’ compensation experience from policies
with effective dates in 1992 through 1996. The proposed classification
relativities are based on the analysis of experience data from policies
with effective dates in 1993 through 1997. The staff’s proposed classi-
fication relativities reflect changes in experience that occur over time,
due to such things as technological advances and improvement in safety
programs.

The indicated resulting relativities were balanced to the level of the
current relativities through the application of off-balance factors. This

provides for a revenue neutral set of relativities in relation to the current
relativities. The staff proposes to limit changes in the classification
relativities that have been balanced overall to the level of the current
relativities to +25% and -25%. This would help to minimize possible
rate shock due to large indicated changes in the relativities.

Modifications to the classification relativities require concurrent
changes in the table of Expected Loss Rates and Discount Ratios. The
table is contained in the Manual as part of the uniform experience
rating plan. The current Table II of the Manual concerning Experience
Loss Rates and Discount Ratios was adopted on October 1, 1999
and became effective on January 1, 2000. The current expected loss
rates are essentially based on the level of losses used to experience
rate a policy effective on July 1, 2000. Staff proposes an adjustment
to reflect the change in classification relativities and to make the
expected loss rates more reflective of the level of losses that would be
used to experience rate policies that would be effective in 2001.

Staff proposes to cap changes in the new expected loss rates to +25%
and -25%. This would help minimize possible premium shock, which
could otherwise occur based solely on the changes in the expected loss
rates.

Copies of the full text of the staff petition and the proposed revised
schedule of classification relativities and the table of expected loss rates
are available for review in the Office of the Chief Clerk of the Texas
Department of Insurance, 333 Guadalupe Street, Austin, Texas, 78714-
9104. For further information or to request copies of the petition and
proposed revised schedule and table, please contact Angie Arizpe at
(512) 322-4147 (refer to Ref. No. W-0800-21-I)

Comments on the proposed changes must be submitted in writing
within 30 days after publication of the proposal in the Texas Register
to the Office of Chief Clerk, P. O. Box 149104, MC 113-2A, Austin,
Texas, 78714-9104. An additional copy of the comment should be
submitted to Philip Presley, Chief Property and Casualty Actuary, P.
O. Box 149104, MC 105-5F, Austin, Texas, 78714-9104.

This notification is made pursuant to the Texas Insurance Code, Article
5.96, which exempts action taken under this article from the require-
ments of the Administrative Procedure Act (Government Code, Title
10, Ch. 2001).

TRD-200005935
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Lynda Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: August 23, 2000

♦ ♦ ♦
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 REVIEW OF AGENCY RULES
This Section contains notices of state agency rules review as directed by the 75th Legislature,
Regular Session, House Bill 1 (General Appropriations Act) Art. IX, Section 167. Included here
are: (1) notices of plan to review; (2) notices of intention to review, which invite public comment to
specified rules; and (3) notices of readoption, which summarize public comment to specified rules.
The complete text of an agency’s plan to review is available after it is filed with the Secretary of
State on the Secretary of State’s web site (http://www.sos.state.tx.us/texreg). The complete text of
an agency’s rule being reviewed and considered for readoption is available in the Texas Adminis-
trative Code on the web site (http://www.sos.state.tx.us/tac).

For questions about the content and subject matter of rules, please contact the state agency that
is reviewing the rules. Questions about the web site and printed copies of these notices may be
directed to the Texas Register office.



Agency Rule Review Plans
Texas Education Agency

Title 19, Part 2

Filed: August 16, 2000

♦ ♦ ♦
Texas Department of Human Services

Title 40, Part 1

Filed: August 22, 2000

♦ ♦ ♦
Railroad Commission of Texas

Title 16, Part 1

Filed: August 22, 2000

♦ ♦ ♦
Proposed Rule Reviews
Office of the Attorney General

Title 1, Part 3

In accordance with the Appropriations Act of 1997, Texas House Bill
1, Article IX, §167, 75th Legislature, Regular Session (1997), the Office
of the Attorney General, Bankruptcy and Collections Division, files its
notice of intention to review the rules contained in 1 TAC §§59.1, 59.2
and 59.3. The agency’s reason for adopting the rules contained in these
chapters continues to exist. Each rule, however, will be reviewed to
determine whether the rule reflects current legal, policy, and procedural
considerations

All comments and/or questions on this rule review should be directed to
Ronald R. Del Vento, Division Chief, Office of the Attorney General,
Bankruptcy & Collections Division, P.O. Box 12548, Mail Code 008,
Austin, Texas 78711-2548, Phone: (512) 463-2173.

Any proposed amendments to these rules as a result of the rule review
will be published in the Proposed Rule Section of theTexas Register.
Such proposed rule amendments will be open for public comment prior
to final adoption by the Agency, in accordance with the requirements of

the Administrative Procedure Act, Texas Government Code Annotated,
Chapter 2001.

TRD-200005876
Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Filed: August 21, 2000

♦ ♦ ♦
Finance Commission of Texas

Title 7, Part 1

The Finance Commission of Texas files this notice of intention to
review Texas Administrative Code, Title 7, Chapter 4, consisting of
§§4.2-4.12, regarding Currency Exchange. This review is undertaken
pursuant to the Government Code, §2001.039, which requires an
agency to review each of its rules within four years of its effective date,
and each four years thereafter. The commission will accept comments
for 30 days following the publication of this notice in theTexas
Registeras to whether the reasons for adopting the sections under
review continue to exist. Final consideration of this rules review is
scheduled for the Finance Commission meeting on October 20, 2000.

Any questions or written comments pertaining to this notice of inten-
tion to review should be directed to Everette D. Jobe, General Counsel,
Texas Department of Banking, 2601 North Lamar Boulevard, Austin,
Texas 78705, or by e-mail to everette.jobe@banking.state.tx.us. Any
proposed changes to rules as a result of the review will be published in
the Proposed Rules Section of theTexas Registerand will be open for
an additional 30 day public comment period prior to final adoption or
repeal by the commission.

TRD-200005869
Everette D. Jobe
General Counsel
Finance Commission of Texas
Filed: August 21, 2000

♦ ♦ ♦
Texas Higher Education Coordinating Board
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Title 19, Part 1

The Texas Higher Education Coordinating Board proposes to readopt
Chapter 13, Financial Planning, in accordance with §2001.039 Texas
Government Code.

The agencies reason for adopting the rules contained in this chapter
continues to exist.

Comments on the proposed readoption may be submitted to Don W.
Brown, Commissioner of Higher Education, P.O. Box 12788, Austin,
Texas 78711.

TRD-200005917
James McWhorter
Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Filed: August 22, 2000

♦ ♦ ♦
The Texas Higher Education Coordinating Board proposes to readopt
Chapter 17, Campus Planning, in accordance with §2001.039 Texas
Government Code.

The agencies reason for adopting the rules contained in this chapter
continues to exist.

Comments on the proposed readoption may be submitted to Don W.
Brown, Commissioner of Higher Education, P.O. Box 12788, Austin,
Texas 78711.

TRD-200005916
James McWhorter
Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Filed: August 22, 2000

♦ ♦ ♦
Texas Department of Protective and Regulatory Services

Title 40, Part 20

The Texas Department of Protective and Regulatory Services (TDPRS)
proposes to review Title 40 Texas Administrative Code Chapter 709,
Early and Periodic Screening, Diagnosis, and Treatment Integrated Be-
havior Management Services in Foster Care. This review is pursuant
to the Texas Government Code, §2001.039, and the General Appropri-
ations Act of 1997, Article IX, §167.

TDPRS has found that the reason for adopting this chapter does not
continue to exist and is repealing this chapter. The proposed repeals
may be found in the Proposed Rules section of this issue of theTexas
Register.

Comments on the review of 40 TAC Chapter 709, Early and Periodic
Screening, Diagnosis, and Treatment Integrated Behavior Management
Services in Foster Care, may be submitted to Clarice Cefai at (512)
438-5330, or TDPRS, Texas Register Liaison, Legal Services, P.O. Box
149030, Mail Code E-611, Austin, Texas 78714-9030, or faxed to (512)
438-3022. All comments must be received within 30 days of publica-
tion in theTexas Register

TRD-200005843
C. Ed Davis
Deputy Director, Legal Services
Texas Department of Protective and Regulatory Services
Filed: August 18, 2000

♦ ♦ ♦

Texas Racing Commission

Title 16, Part 8

The Texas Racing Commission files this notice of intent to review
Chapter 313, Officials and Rules of Horse Racing. This review is con-
ducted in accordance with Chapter 1275, Acts of the 75th Legislature,
1997, §55 and the General Appropriations Act, Article IX, Acts of the
76th Legislature, 1999, §9 - 10.13.

The Commission has conducted a preliminary review of the rules in
Chapter 313 and has determined that reasons for adopting most of
these rules continue to exist. Chapter 313 specifies the officials re-
quired to supervise the conduct of a pari-mutuel horse race, the duties
of those officials, the responsibilities of jockeys, and all procedures for
conducting a pari-mutuel horse race, including procedures for entries,
scratches, allowances, and claiming horses.

The preliminary review has revealed that some rules should be
amended or repealed to make racing safer for the jockeys and the
horses, to conform to industry standards, practice, and terminology,
and to make the language internally consistent with other Commission
rules. Therefore, the Commission is proposing amendments to
§§313.1 - 313.2, 313.4 - 313.5, 313.21 - 313.25, 313.41 - 313.52,
313.57, 313.60 - 313.61, 313.101 - 313.104, 313.106 - 313.108,
313.110, 313.131 - 313.136, 313.162, 313.164 - 313.166, 313.168,
313.302, 313.305, 313.310, 313.312, 313.406 - 313.411, 313.421,
313.423 - 313.425, 313.442 - 313.444, 313.446, 313.449 - 313.450,
313.501 - 313.505, and 313.507. The Commission is proposing the
repeal of §313.111 and §313.311.

The proposed amendments and repeals may be found in the Proposed
Rules section of theTexas Register. In addition, a memorandum which
outlines each change to this chapter may be obtained from Judith L.
Kennison, General Counsel, Texas Racing Commission, P.O. Box
12080, Austin, Texas 78711-2080, (512) 833-6699. The Commission
will accept comment on whether each rule in Chapter 313 should
continue to exist, as well as the suggested amendments and repeals
proposed by the Commission.

The Commission is not proposing changes to §§313.26, 313.53
- 313.56, 313.58 - 313.59, 313.105, 313.109, 313.161, 313.163,
313.167, 313.301, 313.303 - 313.304, 313.306 - 313.309, 313.313 -
313.314, 313.401 - 313.405, 313.422, 313.441, 313.445, 313.447 -
313.448, and 313.506. Comments regarding whether reason exists
for these sections to continue in effect may be submitted on or before
October 2, 2000, to Judith L. Kennison, General Counsel, Texas
Racing Commission, P.O. Box 12080, Austin, Texas 78711-2080.

Questions relating to this notice of intent to review should be directed to
Judith L. Kennison, General Counsel, Texas Racing Commission, P.O.
Box 12080, Austin, Texas 78711-2080, (512) 833-6699, FAX (512)
833-6907.

TRD-200005792
Judith Kennison
General Counsel
Texas Racing Commission
Filed: August 16, 2000

♦ ♦ ♦
The Texas Racing Commission files this notice of intent to review
Chapter 315, Officials and Rules of Greyhound Racing. This review
is conducted in accordance with Chapter 1275, Acts of the 75th Legis-
lature, 1997, §55 and the General Appropriations Act, Article IX, Acts
of the 76th Legislature, 1999, §9-10.13.
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The Commission has conducted a preliminary review of the rules in
Chapter 315 and has determined that reasons for adopting most of these
rules continue to exist. Chapter 315 specifies the officials required to
supervise the conduct of a pari-mutuel greyhound race, the duties of
those officials, and all procedures for conducting a pari-mutuel grey-
hound race.

The preliminary review has revealed that some rules should be amended
or repealed to conform to industry standards, practice, and terminology
and to make the language internally consistent with other Commission
rules. Therefore, the Commission is proposing amendments to §315.1 -
315.3, 315.31 - 315.35, 315.40, 315.102 - 315.103, 315.105 - 315.107,
315.110, 315.209, and 315.211. The Commission is proposing the re-
peal of §315.109.

The proposed amendments and repeal may be found in the Proposed
Rules section of theTexas Register. In addition, a memorandum which
outlines each change to this chapter may be obtained from Judith L.
Kennison, General Counsel, Texas Racing Commission, P.O. Box
12080, Austin, Texas 78711-2080, (512) 833-6699. The Commission
will accept comment on whether each rule in Chapter 315 should
continue to exist, as well as the suggested amendments and repeals
proposed by the Commission.

The Commission is not proposing changes to §315.4 - 315.5, 315.36 -
315.39, 315.41 - 315.42, 315.101, 315.104, 315.108, 315.111, 315.201
- 315.208, and 315.210. Comments regarding whether reason exists
for these sections to continue in effect may be submitted on or before
October 2, 2000, to Judith L. Kennison, General Counsel, Texas Racing
Commission, P.O. Box 12080, Austin, Texas 78711-2080.

Questions relating to this notice of intent to review should be directed to
Judith L. Kennison, General Counsel, Texas Racing Commission, P.O.
Box 12080, Austin, Texas 78711-2080, (512) 833-6699, FAX (512)
833-6907.

TRD-200005793
Paula C. Flowerday
General Counsel
Texas Racing Commission
Filed: August 16, 2000

♦ ♦ ♦
Adopted Rule Reviews
Finance Commission of Texas

Title 7, Part 1

The Finance Commission of Texas, on behalf of the Texas Department
of Banking (department), has completed the review of Texas Adminis-
trative Code, Title 7, Chapter 3, Subchapter E and F, consisting of §3.91
(Loan Production Offices),§3.92 (User Safety at Unmanned Teller Ma-
chine), and §3.111,(Confidential Information).

Notice of the review was published in the May 26, 2000, issue of the
Texas Register(25 TexReg 4883). No comments were received with
respect to these rules. The department believes that the reasons for
adopting these rules continue to exist. The department recognizes that
the rules encompassed in this review will require minor amendments
to conform statutory references to legislation enacted by the 76th Leg-
islature, effective September 1, 1999. The department anticipates that
conforming proposed rules will be published in theTexas Registerfor
comment by December 31, 2000.

The finance commission readopts these sections, pursuant to the re-
quirements of Government Code, §2001.039, and finds that the reason
for adopting these rules continues to exist.

TRD-200005840
Everette D. Jobe
Certifying Official
Finance Commission of Texas
Filed: August 18, 2000

♦ ♦ ♦
Texas Historical Commission

Title 13, Part 2

The Texas Historical Commission readopts without changes Title 13,
Part II, Chapters 15 (Administration of Federal Programs), 17 (State
Architectural Programs), and 23 (Agency Publications.)

This review was conducted in accordance with the General Appropri-
ations Act, Article IX, §167, 75th Legislature, and codified as Texas
Government Code, §2001.039, as added by SB 178, 76th Legislature.

The proposed review was published in the April 14, 2000, edition of the
Texas Register(25 TexReg 3309.) No comments were received regard-
ing the readoption of these rules. The Texas Historical Commission has
determined that the reason for adopting these rules continues to exist.

TRD-200005877
F. Lawerence Oaks
Executive Director
Texas Historical Commission
Filed: August 21, 2000

♦ ♦ ♦
Texas Department of Public Safety

Title 37, Part 1

The Texas Department of Public Safety (DPS) has completed the
review of Chapter 1-Organization and Administration; and Chapter
27-Crime Records. Pursuant to the requirements of §167 of the
Appropriations Act, the DPS readopts the following: Chapter 1 and
Chapter 27.

The proposed review was published in the July 14, 2000, issue of the
Texas Register(25 TexReg 6819).

The DPS received no comments as to whether the reason for readopting
the rules continues to exist. The DPS finds that the reason for readopt-
ing these rules continues to exist. Issued in Austin, Texas on August
16, 2000. Thomas A. Davis, Jr. Director Texas Department of Public
Safety

TRD-200005882
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Filed: August 21, 2000

♦ ♦ ♦
Railroad Commission of Texas

Title 16, Part 1

The Railroad Commission of Texas readopts without change the fol-
lowing sections of 16 Texas Administrative Code, Part 1, Chapter 3:
§3.9, relating to disposal wells; §3.10, relating to restriction of produc-
tion of oil and gas from different strata; §3.33, relating to geothermal
resource production test forms required; §3.40, relating to assignment
of acreage to pooled development and proration units; §3.42, relating
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to oil discovery allowable; §3.45, relating to oil allowables; §3.46, re-
lating to fluid injection into productive reservoirs; §3.48, relating to ca-
pacity oil allowables for secondary or tertiary recovery projects; §3.50,
relating to enhanced oil recovery projects--approval and certification
for tax incentive; §3.51, relating to oil potential test forms required;
§3.70, relating to commission forms required to be filed (commonly
known as Statewide Rule 80); §3.84, relating to gas shortage emer-
gency response; and, §3.103, relating to certification for severance tax
exemption for casinghead gas previously vented or flared.

The notice of review was published in the July 7, 2000, issue of the
Texas Register(25 TexReg 6561). The Commission received no com-
ments during the public comment period. After review and considera-
tion in accordance with Texas Government Code §2001.039, the Rail-
road Commission has determined that the reasons for the rules continue
to exist and therefore readopts these sections without change.

Issued in Austin, Texas, on August 22, 2000.

TRD-200005890
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Filed: August 22, 2000

♦ ♦ ♦

25 TexReg 8748 September 1, 2000 Texas Register



TABLES &
 GRAPHICS

Graphic material from the emergency, proposed, and adopted sections is published separately in
this tables and graphics section. Graphic material is arranged in this section in the following
order: Title Number, Part Number, Chapter Number and Section Number.

Graphic material is indicated in the text of the emergency, proposed, and adopted rules by the fol-
lowing tag: the word “Figure” followed by the TAC citation, rule number, and the appropriate sub-
section, paragraph, subparagraph, and so on.

Graphic Material will not be reproduced in the
Acrobat version of this issue of theTexas Regis-
ter due to the large volume. To obtain a copy of
the material please contact the Texas Register
office at (512) 463-5561 or (800) 226-7199.



IN ADDITION
The Texas Register is required by statute to publish certain documents, including applications to purchase
control of state banks, notices of rate ceilings, changes in interest rate and applications to install remote
service units, and consultant proposal requests and awards.

To aid agencies in communicating information quickly and effectively, other information of general interest to
the public is published as space allows.



Texas Commission for the Blind
Request for Proposal, Legal Services

The Texas Commission for the Blind (Commission) requests proposals
from attorneys or legal firms interested in providing legal services re-
garding the Business Enterprises Program (Program), which is admin-
istered by the Commission under the authority and provisions of the
Randolph-Sheppard Act (20 U.S.C. Sections 107-107f), the Texas Hu-
man Resources Code, Title 5, Chapter 94, and the Texas Administrative
Code, Chapter 167. The Program provides employment opportunities
for blind persons in food service businesses.

The contract will be for a period of one year beginning September 1,
2000, or for one year from the date of award, with a one-year option to
extend. Selection of a contractor will be made on the basis of demon-
strated competence and the ability to perform the services at a fair and
reasonable price.

Nature of Services: The contract will be for providing a wide range of
legal services associated with the administration of the Program. The
Commission obtains permits to operate food service and vending loca-
tions on state and federal sites; enters into contracts with private entities
for the same purpose; and licenses persons who are blind to manage the
food service and vending locations. The Randolph-Sheppard Act pro-
vides for a grievance system for licensed managers who are dissatisfied
with decisions of the Commission. These grievances include adminis-
trative hearings and arbitrations. Legal assistance is frequently needed
concerning all of these matters.

Experience/Qualifications:

1. The principal attorney(s) must have a minimum of 10 years experi-
ence as a licensed attorney in the State of Texas.

2. The principal attorney(s) must have 5 years of trial court experience
in both state and federal courts with preference given for experience in
the Federal Court of Claims.

3. The principal attorney(s) must have 5 years experience in providing
counsel for arbitrations.

Preference will be given to:

--Attorneys or legal firms that have experience working with the Ad-
ministrative Procedures Act and have been listed as counsel for at least
five administrative proceedings in the lastfive years;

--Attorneys or legal firms that have provided advice to a state agency
on a continuing basis for at leastfive years;

--Attorneys or legal firms that have extensive experience in litigat-
ing and arbitrating issues under the Randolph-Sheppard Act, with ad-
ditional preference given for experience with Federal Court cases in
which the Randolph-Sheppard Act was the subject of litigation;

--Attorneys or legal firms that have acted as lead counsel in arbitrations
filed under the Randolph-Sheppard Act.

Responses: Responses to this RFP should include as a minimum the
following information:

1. A description of the firm’s or attorney’s qualifications for perform-
ing the legal services, including the firm’s or attorney’s prior experi-
ence with the Randolph-Sheppard Act;

2. A description of the firm’s or attorney’s past experience as counsel
for state agencies, including employment with a state agency as an at-
torney;

3. The names, experience, and technical expertise of each attorney who
may be assigned to work on the contract, and the availability of the lead
attorney(s) and others assigned to the project;

4. Disclosures of conflicts of interest (identifying each and every matter
in which the firm has, within the past calendar year, represented any
entity or individual with an interest adverse to the Commission or to the
State of Texas, or any of its board, agencies, commissions, universities,
or elected or appointed official(s); and

5. Confirmation of willingness to comply with policies, directives, and
guidelines of the Commission and the Attorney General of Texas.

The response must also include, in a separate sealed envelope, the sub-
mission of fee information in the form of hourly rates for each attorney,
paralegal, or any other staff, who may be assigned to perform services.
The fee information must include all other billable expenses.

Travel Expenses: Travel expenses during the contract period shall be
reimbursed in accordance with the State of Texas Travel Regulations
and the Official Mileage Guide as they apply to state employees.
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Additional Requirements:

1. Law firms responding to this proposal must have an office in Texas.
The firm should have a place of business in Austin, Texas, or be willing
to either waive, or substantially limit, the expenses attributable to travel.

2. The successful law firms and/or attorneys will provide services at
an agreed hourly rate that represents at least a 10% discount from the
usual rate charged by such attorney and/or firm. Paralegals, upon prior
written approval by the Commission, may provide services at an agreed
hourly rate that shall represent at least a 10% discount from the usual
rate charged by such paralegal.

3. The successful law firms and/or attorneys will complete and submit
an "Affirmative Action Questionnaire" and provide other appropriate
information regarding efforts made by the firm to encourage and de-
velop the participation of minorities and women. The Attorney General
must approve the agreement between the Commission and its counsel.

The Attorney General has prescribed a form contract for such agree-
ments and has indicated that he will not approve any variant of this
form contract absent exceptional circumstances.

Proposal Deadline and Contact Person:

All proposals must show the proposal opening date and requisition
number in the lower left hand corner of sealed proposal envelope; must
show the return address of the firm; and must be received no later than
5:00 p.m., September 15, 2000. No proposals submitted after this time
will be considered.

Proposals may be mailed or hand-delivered to the Purchasing Depart-
ment, Texas Commission for the Blind, 4800 N. Lamar, Suite 360,
Austin, Texas 78756. Inquiries regarding clarification of specifications
can be directed to Vikki Meeker at (512) 377-0640.

TRD-200005817
Terrell I. Murphy
Executive Director
Texas Commission for the Blind
Filed: August 16, 2000

♦ ♦ ♦
Coastal Coordination Council
Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence Under the Texas Coastal
Management Program

On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP goals
and policies identified in 31 TAC Chapter 501. Requests for federal
consistency review were received for the following projects(s) during
the period of August 10, 2000, through August 17, 2000:

FEDERAL AGENCY ACTIONS:

Applicant: Timothy DeSandro; Location: The project site is located
on Galveston Bay on the north side of the Texas City Dike, approxi-
mately 4.75 miles east of the landward end of the dike, in Texas City,
Galveston County, Texas. CCC Project No.: 00-0287-F1; Description
of Proposed Action: The applicant proposes to revise the project plans
to relocate the proposed excursion vessel dock on the north side of the
Texas City Dike. The applicant proposes to spud a 240-foot by 40-foot
by 6-foot barge and two 40-foot by 7-foot by 5-foot pontoons for use
as a loading/unloading dock for an excursion vessel. The water depth
at the waterward end of the dock structure will be approximately -7 to
-8 feet mean low tide. A hinged gangway will also be constructed to

transport passengers to and from the dock. No dredging or fill activi-
ties will be performed in association with the proposed project. Type of
Application: U.S.A.C.E. permit application #22005(Rev.) under §10
of the Rivers and Harbors Act of 1899 (33 U.S.C.A. 403).

FEDERAL AGENCY ACTIVITIES:

Applicant: U.S. Coast Guard & U.S. Department of Transportation;
CCC Project No.: 00-0286-F2; Description of Proposed Activity: The
applicant proposes to demolish Galveston South Jetty Lighthouse in
Galveston, Texas. The project scope entails the demolition and removal
of all structure materials above the concrete slabs as scrap. The con-
crete slabs will be left in place atop the jetty. These efforts will most
likely be carried out by a crane barge moored alongside the jetty with
transport barges to remove all materials to shore.

Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972
(16 U.S.C.A. §§1451-1464), as amended, interested parties are invited
to submit comments on whether a proposed action is or is not consis-
tent with the Texas Coastal Management Program goals and policies
and whether the action should be referred to the Coastal Coordina-
tion Council for review. Further information for the applications listed
above may be obtained from Ms. Janet Fatheree, Council Secretary,
Coastal Coordination Council, 1700 North Congress Avenue, Room
617, Austin, Texas 78701-1495, or janet.fatheree@glo.state.tx.us. Per-
sons are encouraged to submit written comments as soon as possible
within 30 days of publication of this notice. Comments should be sent
to Ms. Fatheree at the above address or by fax at (512) 475-0680.

TRD-200005921
Larry R. Soward
Chief Clerk, General Land Office
Coastal Coordination Council
Filed: August 23, 2000

♦ ♦ ♦
Comptroller of Public Accounts
Notice of Request for Proposals

Pursuant to Chapter 403, Texas Government Code, and Chapter 2254,
Subchapter A, Texas Government Code, the Comptroller of Public Ac-
counts (Comptroller) announces the issuance of its Request for Propos-
als (RFP) from qualified individuals and independent firms to provide
professional appraisal services to the Comptroller. Successful respon-
dent will assist the Comptroller in conducting a unit valuation appraisal
of Southwestern Bell Telephone Company (SWBT), and provide other
related services to Comptroller in connection with the Comptroller’s
Annual Property Value Study (PVS). Successful respondent will be ex-
pected to begin performance of the contract awarded under this RFP, if
any, on or about October 1, 2000.

Contact: Parties interested in submitting a proposal should contact Clay
Harris, Assistant General Counsel, Contracts, Comptroller of Public
Accounts, 111 E. 17th St., ROOM G-24, Austin, Texas, 78744, tele-
phone number: (512) 305-8673, to obtain a copy of the RFP. The
Comptroller will mail copies of the RFP only to those specifically re-
questing a copy. The RFP will be available for pick-up at the above-ref-
erenced address on Friday, September 1, 2000, between 2 p.m. and
5 p.m., Central Zone Time (CZT), and during normal business hours
thereafter. The Comptroller will also make the complete RFP avail-
able electronically on the Texas Marketplace after Friday, September
1, 2000, 2 p.m. (CZT).

Questions and Mandatory Letters of Intent: All written inquiries, ques-
tions, and Mandatory Letters of Intent to propose must be received
at the above-referenced address prior to 2 p.m. (CZT) on Monday,
September 18, 2000. Prospective respondents are encouraged to fax
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Letters of Intent and Questions to (512) 475-0973 to ensure timely re-
ceipt. The Letter of Intent must be addressed to Clay Harris, Assistant
General Counsel, Contracts, and must contain the information as stated
in the corresponding Section of the RFP and be signed by an official
of that entity. Mandatory Letters of Intent and Questions received after
this time and date will not be considered. The responses to questions
and other information pertaining to this procurement will be posted on
the Texas Marketplace at: http://www.marketplace.state.tx.us.

Closing Date: Proposals must be received in Deputy General Counsel
for Contracts Office at the location specified above (ROOM G-24) no
later than 2 p.m. (CZT), on Monday, September 25, 2000. Proposals
received in Room G-24 after this time and date will not be considered.

Evaluation and Award Procedure: All proposals will be subject to eval-
uation by a committee based on the evaluation criteria and procedures
set forth in the RFP. The Comptroller will make the final decision.

The Comptroller reserves the right to accept or reject any or all propos-
als submitted. The Comptroller of Public Accounts is under no legal
or other obligation to execute a contract on the basis of this notice or
the distribution of any RFP. The Comptroller shall pay for no costs in-
curred by any entity in responding to this Notice or the RFP.

The anticipated schedule of events is as follows: Issuance of RFP -
September 1, 2000, 2 p.m. CZT; Mandatory Letters of Intent and Ques-
tions Due - September 18, 2000, 2 p.m. CZT; Proposals Due - Septem-
ber 25, 2000, 2 p.m. CZT; Contract Execution - October 1, 2000, or
as soon thereafter as practical; Commencement of Project Activities -
October 1, 2000.

TRD-200005926
Pamela Ponder
Deputy General Counsel for Contracts
Comptroller of Public Accounts
Filed: August 23, 2000

♦ ♦ ♦
Office of Consumer Credit Commissioner
Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
§§303.003, 303.009, and 304.003, Tex. Fin. Code.

The weekly ceiling as prescribed by §303.003 and §303.009 for the pe-
riod of 08/28/00 - 09/03/00 is 18% for Consumer1/Agricultural/Com-
mercial2/credit thru $250,000.

The weekly ceiling as prescribed by §303.003 and §303.009 for the
period of 08/28/00 - 09/03/00 is 18% for Commercial over $250,000.

The judgment ceiling as prescribed by §304.003 for the period of
09/01/00 - 09/30/00 is 10% for Consumer/Agricultural/Commer-
cial/credit thru $250,000.

The judgment ceiling as prescribed by §304.003 for the period of
09/01/00 - 09/30/00 is 10% for Commercial over $250,000.

1Credit for personal, family, or household use.

2Credit for business, commercial, investment, or other similar purpose.

TRD-200005886
Leslie L. Pettijohn
Commissioner
Office of Consumer Credit Commissioner
Filed: August 22, 2000

♦ ♦ ♦

Court of Criminal Appeals
Amendments to Texas Rules of Appellate Procedure

IN THE COURT OF CRIMINAL APPEALS OF TEXAS

Misc. Docket No. 00-100

AMENDMENTS TO THE TEXAS RULES OF APPELLATE PRO-
CEDURE

ORDERED that:

1. Rules 42.2(a) and 67.1 of the Texas Rules of Appellate Procedure,
adopted by Order of August 15, 1997, are amended and Rule 73 is
adopted, as shown below. The format and style of these amended rules
are part of the official promulgation.

2. These changes, with any modifications made after public comments
are received, take effect January 1, 2001. Unless this order provides
otherwise, they shall govern all proceedings in motions for new trial,
appeals, petitions for discretionary review, and petitions or applications
for extraordinary writs thereafter brought and in all such proceedings
then pending, except to the extent that in the opinion of the court their
application in a particular proceeding then pending would not be fea-
sible or would work injustice, in which case the former procedure may
be followed.

3. The notes and comments appended to these changes are incomplete,
are included only for the convenience of the bench and bar, and are not
a part of the rules.

4. The Clerk is directed to file an original of this Order with the Secre-
tary of State forthwith, and to cause a copy of this Order to be mailed
to each registered member of the State Bar of Texas by publication in
theTexas Bar Journal.

SIGNED AND ENTERED THIS 10TH DAY OF AUGUST, 2000.

Michael J. McCormick, Presiding Judge

Lawrence E. Meyers, Judge

Stephen W. Mansfield, Judge

Sharon F. Keller, Judge

Tom Price, Judge

Sue Holland, Judge

Paul Womack, Judge

Cheryl Johnson, Judge

Mike Keasler, Judge

RULE 42. DISMISSAL

42.2. Voluntary Dismissal in Criminal Cases.

(a) At any time before the appellate court’s decision, the appellate court
may dismiss the appeal if the [appellant] party that appealed withdraws
[his or her] i ts notice of appeal-[The appellant and his or her attorney
must sign the written withdrawal and file it] by filing a written with-
drawal in duplicate with the appellate clerk, who must immediately
send the duplicate copy to the trial court clerk. An appellant must per-
sonally sign the written withdrawal.

Notes and Comments

Comment to 2000 change: In the first sentence of Rule 42.2 "appel-
lant" is replaced by "party that appealed," to make it clear that the
rule applies to the State when it is the appealing party. See State v.
Miles, 994 S.W.2d 410 (Tex.App. C Waco 1999). The requirement
that the appellant’s attorney must sign the withdrawal is deleted,
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and the last sentence is added, to remove any implication that the
attorney may veto the appellant’s decision to withdraw the notice
of appeal. The word "personally" is added to emphasize that the
appellant must participate in the withdrawal of his or her appeal.
The provisions of Rule 9.1(a) do not restrict the appellant’s ability
to withdraw the notice of appeal.

RULE 67. DISCRETIONARY REVIEW WITHOUT PETITION

67.1. Four Judges Vote.By a vote of at least four judges, the Court
of Criminal Appeals may [without a petition for discretionary review
having been filed] grant review of a court of appeals’ decision in a
criminal case at any time before the mandate of the court of appeals
issues. An order granting review will be filed with the clerk of the Court
of Criminal Appeals, who must send a copy to the court of appeals
clerk.

Notes and Comments

Comment to 2000 change: Language which was in the catchline
of former Rule 201 has been deleted from Rule 67.1, to restore the
substance of the rule, and to remove any implication that the court
may not grant review on its own motion when a petition for discre-
tionary review has been filed.

RULE 73. POST CONVICTION APPLICATIONS FOR WRITS
OF HABEAS CORPUS

73.1. Form of Application in Felony Case (other than Capital).

(a) Prescribed Form. An application for post conviction habeas corpus
relief in afelony casewithout a death penalty, under Codeof Criminal
Procedure article 11.07, must be made in the form prescribed by the
Court of Criminal Appeals in an order entered for that purpose.

(b) Availability of form. Theclerk of theconvicting court will makethe
forms available to applicants on request, without charge.

(c) Contents. Theperson making theapplication must provideall infor-
mation required by the form. The application must specify all grounds
for relief, and must set forth in summary fashion the facts supporting
each ground. The application must not citecases or other law. The ap-
plication must be typewritten or handwritten legibly.

(d) Verification. The application must be verified by either:

(1) oath made before a notary public or other officer authorized to ad-
minister oaths, or

(2) if theperson making theapplication isan inmate in theInstitutional
Division of the Department of Criminal Justice or in a county jail, an
unsworn declaration in substantially theform required in Civil Practice
and Remedies Code chapter 132.

73.2. Noncompliance.

The clerk of the convicting court will not file an application that is
not on the form prescribed by the Court of Criminal Appeals, and will

return the application to the person who filed it, with a copy of the
official form. Theclerk of the Court of Criminal Appealsmay, without
filing an application that does not comply with this rule, return it to
the clerk of the convicting court, with a notation of the defect, and the
clerk of the convicting court will return the application to the person
who filed it, with a copy of the official form.

Notes and Comments

Comment to 2000 change: Rules 73.1 and 73.2 are added, and a
form is added in an appendix.

COURT OF CRIMINAL APPEALS OF TEXAS

APPLICATION FOR A WRIT OF HABEAS CORPUS SEEKING
RELIEF FROM FINAL FELONY CONVICTION UNDER CODE OF
CRIMINAL PROCEDURE, ARTICLE 11.07

INSTRUCTIONS

1. You must use this form to file an application for a writ of habeas
corpus seeking relief from a final felony conviction (other than a death-
penalty case), under Code of Criminal Procedure article 11.07.

2. The clerk of the court in which you were convicted will make this
form available to you, on request, without charge.

3. If you do not follow the instructions on this form, the clerk of the
court will write a note of the defect on your application and return the
form to you without filing it.

4. You must make a separate application on a separate form for each
judgment of conviction you seek relief from. Even if the judgments
were entered in the same court on the same day, you must make a sep-
arate application for each one.

5. Answer every item that applies to you on the form. You may use
additional pages only if you need them for item 18, the facts supporting
your ground for relief. Do not attach any additional pages for any other
item.

6. You must include all grounds for relief, and all facts supporting
each ground for relief, in the application you file seeking relief from
any judgment of conviction.

7. Do not cite cases or other law in this application. Do not make legal
arguments in this application. Legal citations and arguments may be
made in a separate memorandum.

8. You must verify the application by signing either the Oath Before
Notary Public or the Inmate’s Declaration, which are at the end of this
form. You may be prosecuted and convicted for aggravated perjury if
you make any false statement of a material fact in this application.

9. When the application is fully completed, mail the original to the
clerk of the convicting district court. Keep a copy of the application
for your records.
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♦ ♦ ♦
East Texas Council of Governments
Request for Proposals on Fiscal Year 2000 Audit Services

The East Texas Council of Governments (ETCOG), a political subdi-
vision of the State of Texas covering the 14 county Uniform Planning
Region 6, is soliciting a request for proposal (RFP) for independent
audit services for fiscal year 1999-2000. Audit will cover federal and
state grants and all other programs administered by ETCOG for the 12
month fiscal year ending September 30, 2000. Audit must comply with
the Single Audit Act and related amendments as well as applicable Of-
fice of Management and Budget Circulars.

Potential respondents may obtain a copy of the RFP by contacting Judy
Durland, Director of Finance, East Texas Council of Governments,
3800 Stone Road, Kilgore, Texas, 75662, or by calling (903) 984-8641.
The deadline for RFP submission is5:00 p.m., Friday, September 15,
2000.

TRD-200006020
Glynn Knight
Executive Director
East Texas Council of Governments
Filed: August 28, 2000

♦ ♦ ♦
Request for Qualifications on Legal Counsel

The East Texas Council of Governments (ETCOG), a political subdi-
vision of the State of Texas covering the 14 county Uniform Planning
Region 6, is soliciting a request for qualifications (RFQ) for general
legal counsel services. The organization serves member governments
and others in a variety of program activities involving funding from
local, state and federal sources. Legal counsel services consist of ad-
ministrative counseling, contract review and preparation, and organiza-
tion advocacy in formal and informal proceedings before judicial and
quasi-judicial bodies.

Potential respondents may obtain a copy of the RFQ by contacting
Glynn Knight, Executive Director, East Texas Council of Governments,
3800 Stone Road, Kilgore, Texas, 75662, or by calling (903) 984-8641.
The deadline for RFQ submission is5:00 p.m., Wednesday, Septem-
ber 20, 2000.

TRD-200006021
Glynn Knight
Executive Director
East Texas Council of Governments
Filed: August 28, 2000

♦ ♦ ♦
Texas Education Agency
Notice of Amendments to Request for Proposals Concerning
Collecting, Analyzing, and Reporting Information to the Texas
Education Agency in Monitoring Publicly Funded Education
Programs

The Texas Education Agency (TEA) published Request for Proposals
(RFP) #701-00-048 concerning collecting, analyzing, and reporting in-
formation to TEA in monitoring publicly funded education programs
in the August 18, 2000, issue of theTexas Register(25 TexReg 8081).
The TEA is amending theTexas Registernotice as follows

(1) The TEA is amending the Description paragraph of the notice to
read, "The TEA is requesting proposals for identifying and managing

the collection, analysis, and reporting of information to TEA for its
monitoring of local educational agencies to determine overall program
quality and effectiveness. The purpose of this RFP is to solicit and ulti-
mately select proposal(s) with regard to the identification, employment,
and logistical support of contracted individuals to be utilized during the
2000-2001 school year. Approximately 240 educational entities are
scheduled for on-site monitoring of their regular education and alter-
native education programs for this upcoming school year (2000-2001).
The activities to be conducted by the contractors are detailed in the
RFP." This amendment reflects an increase in the number of educa-
tional entities scheduled for on-site monitoring from 195 to 240.

(2) The TEA is amending the Dates of Project paragraph to read, "All
services and activities related to the RFP will be conducted within spec-
ified dates. Proposers should plan for a starting date of no earlier than
November 1, 2000, and an ending date of no later than May 30, 2001."
This amendment reflects a change in the starting date from October 1,
2000, to November 1, 2000.

(3) The TEA is amending the Project Amount paragraph to read, "The
proposer will make an offer based upon 240 sites to be visited and will
be required to submit a detailed budget. The amount available for this
contract is $765,055. This project is funded 100% from TEA funds."
This amendment reflects an increase in the number of educational en-
tities scheduled for on-site monitoring from 195 to 240 and an increase
in the amount available for the contract from $665,055 to $765,055.

Further Information. For clarifying information about the RFP, contact
Roland Hernandez, Division of Accountability Development and Sup-
port, TEA, (512) 463-9716.

TRD-200005931
Criss Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Filed: August 23, 2000

♦ ♦ ♦
Public Notice Announcing the Availability of the Elementary
and Secondary Education Act (ESEA) Title VI, Innovative
Education Program Strategies, 1996-97 Annual Summary
Report for Texas

The Elementary and Secondary Education Act (ESEA), Title VI, In-
novative Education Program Strategies, provided federal financial as-
sistance to state and local educational agencies to improve elementary
and secondary education through a variety of innovative assistance pro-
grams and services for children attending both public and private non-
profit schools.

The ESEA, Title VI, Innovative Education Program Strategies,
1996-97 Annual Summary Report for Texas is now available to the
public through each regional education service center (ESC). In
addition, senior colleges and universities in Texas were requested to
place the report in their campus libraries. Parents, teachers, school
administrators, private nonprofit school personnel, local community
organizations, businesses, and other interested persons or agencies
may review the document or copy it at personal expense at any ESC
or Texas senior college or university library where the document is
on file.

Interested persons or agencies may also request a copy at no charge
via mail, telephone, fax, or e-mail from the Texas Education Agency,
Document Control Center, Room 6-108, 1701 North Congress Avenue,
Austin, Texas 78701, Telephone (512) 463-9304, Fax (512) 463-9811,
e-mail at dcc@tmail.tea.state.tx.us.
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Additional information about the ESEA, Title VI, Innovative Education
Program Strategies, 1996-97 Annual Summary Report may be obtained
from Renée Graham, Texas Education Agency, 1701 North Congress
Avenue, Austin, Texas 78701, (512) 463-8318.

TRD-200005932
Criss Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Filed: August 23, 2000

♦ ♦ ♦

Texas Department of Health
Licensing Action for Radioactive Materials

The Texas Department of Health has taken actions regarding Licenses
for the possession and use of radioactive materials as listed in the ta-
bles. The subheading "Location" indicates the city in which the ra-
dioactive material may be possessed and/or used. The location listing
"Throughout Texas" indicates that the radioactive material may be used
on a temporary basis at job sites throughout the state.
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license(s) will not be inimical to the health and safety of the public or
the environment; and the applicants satisfy any applicable requirements
of 25 TAC Chapter 289.

This notice affords the opportunity for a hearing on written request of
a licensee, applicant, or "person affected" within 30 days of the date
of publication of this notice. A "person affected" is defined as a per-
son who is a resident of a county, or a county adjacent to the county,
in which the radioactive materials are or will be located, including any
person who is doing business or who has a legal interest in land in the
county or adjacent county, and any local government in the county; and
who can demonstrate that he has suffered or will suffer actual injury or
economic damage. A licensee, applicant, or "person affected" may re-
quest a hearing by writing Richard A. Ratliff, P.E., Chief, Bureau of
Radiation Control (Director, Radiation Control Program), Texas De-
partment of Health, 1100 West 49th Street, Austin, Texas 78756-3189.
For information call (512) 834-6688.

TRD-200005924
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: August 23, 2000

♦ ♦ ♦
Notice of Preliminary Report for Assessment of Administrative
Penalties and Notice of Violation on Crystal Woman
Foundation

Notice is hereby given that the Bureau of Radiation Control (bureau),
Texas Department of Health (department), issued a notice of violation
and proposal to assess an administrative penalty to Crystal Woman
Foundation (registrant-M00650) of Seabrook. A total penalty of
$10,000 is proposed to be assessed to the registrant for alleged
violations of 25 Texas Administrative Code §289.230.

A copy of all relevant material is available for public inspection at the
Bureau of Radiation Control, Texas Department of Health, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,
Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holidays).

TRD-200005925
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: August 23, 2000

♦ ♦ ♦
Texas Department of Housing and Community
Affairs
Notice of Public Hearing

Compliance Division - Admittance Policy For Section 8

Notice is hereby given of a public hearing to be held by the Texas De-
partment of Housing and Community Affairs (the "Department") at the
Dallas Housing Authority Board Room, 3939 Hampton Road, Dallas,
Texas, 75212, on September 28, 2000, at 1:00 p.m. and at the "Depart-
ment" Board Room, 507 Sabine Street, Suite 436, on September 29,
2000, at 1:00 p.m., with respect to the following Section 8 Task Force
Committee’s Recommendations (the "Task Force Recommendations"),
as adopted by the Board of Directors of the Department on August 11,
2000, as follows:

INTRODUCTION

In June, 2000, the Texas Department of Housing and Community Af-
fairs (TDHCA) appointed a Section 8 Task Force and charged it to
develop a policy for expanding housing opportunities for Section 8
voucher and certificate holders in TDHCA assisted properties. During
the work of the Task Force that directive was narrowed to concentrate
on properties that receive assistance through the Low Income Housing
Tax Credit (LIHTC) program. The Section 8 Task Force was com-
prised of diverse representatives covering all of the different aspects
of the affordable housing community and met on June 2, 2000, July 7,
2000, and July 18, 2000, to consider and discuss the options and prepare
its report. Two specific actions are proposed for TDHCA by the Task
Force. First, it is recommended that TDCHA immediately approve a
statement of policy relative to this issue. Secondly, it is recommended
that TDHCA develop and propose a rule that incorporates specific re-
strictions and monitoring actions designed to ensure compliance with
that policy.

STATEMENT OF POLICY

TDHCA’s policy on Section 8 and LIHTC projects is as follows:

* Managers and owners of LIHTC properties are prohibited from hav-
ing policies, practices, procedures and/or screening criteria which have
the effect of excluding applicants because they have a Section 8 voucher
or certificate.

* The verification of such an exclusionary practice on the part of the
owner or the manager by TDHCA will be considered a violation and
will result in the issuance of a Notice of Violation and, if appropriate,
issuance of a Form 8823 to the Internal Revenue Service.

* Any violation of program requirements relative to this policy will also
impact the Owner’s ability to participate in future TDHCA programs.

LIHTC properties with Land Use Restrictive Agreement’s (LURA’s)
executed after August 10, 1993, are governed by Section 42 of the In-
ternal Revenue Code which clearly prohibits ". . . refusal to lease
to a holder of a voucher or certificate of eligibility under Section 8
of the United States Housing Act of 1937 because of the status of the
prospective tenant as such a holder." For these properties, this policy is
mandatory and compliance is expected.

For properties whose LURA’s are dated prior to August 10, 1993, the
requirements are not as strong but all owners and managers of LIHTC
properties of this age are encouraged to obtain their own legal advice
relative to compliance. Whatever the case, TDHCA intends to strongly
encourage compliance with this policy by all LIHTC properties.

SPECIFIC MANAGEMENT REQUIREMENTS AND RESTRIC-
TIONS

Management Plan

The management plan for the property must clearly state that Section
8 certificate or voucher holders are welcome and that they will be pro-
vided the same consideration for occupancy as any other applicant.

Use of Minimum Income Requirements

Any minimum monthly or annual income requirements that are applied
to all applicants for occupancy may also be applied to Section 8 certifi-
cate or voucher holders with the following exceptions:

* The minimum income requirement for Section 8 certificate or
voucher holders can only be applied to the portion of the rent the
prospective tenant would pay. For instance, if the rent is $400 and
the prospective tenant will pay $100, then the minimum income
requirement can only be factored against the $100 the prospective
tenant is responsible for paying.

IN ADDITION September 1, 2000 25 TexReg 8797



* The minimum income required for Section 8 certificate or voucher
holders cannot exceed 2.5 (two and one-half) times the portion of the
rent the tenant will pay. Using the example from above the minimum
income requirement could not exceed 2.5 times the $100 tenant paid
portion of the rent. The annual minimum income requirement would
then be $3,000 per year for this family ($100 per month times 2.5 factor
times 12 months).

Employment Requirements

An LIHTC owner or manager who requires that applicants, other than
elderly applicants or applicants with disabilities, be employed in order
to qualify to lease a dwelling unit must apply that requirement in a man-
ner that is consistent with the Fair Housing Act and with the TDHCA
and LIHTC program requirements. Such a policy/procedure must not
have the effect of excluding applicants with Section 8 vouchers or cer-
tificates.

Other Tenant Screening Criteria

As with employment requirements, any other screening criteria (credit
history, prior landlord history, criminal history, etc.) must be applied
in a manner that is consistent with the Fair Housing Act and with the
TDHCA and LIHTC program requirements. Such a policy/procedure
must not have the effect of excluding applicants with Section 8 vouch-
ers or certificates.

MARKETING AND INFORMATION REQUIREMENTS

Cooperation and Communication with Administering Agencies

Annually, during the first quarter of each year, each LIHTC property
in Texas will be required to communicate in writing with the local ad-
ministering agencies for the Section 8 program. A current copy of this
correspondence (sample letter enclosed) will required to be available
during on-site reviews by TDHCA. This communication will include
information on the unit characteristics and rents and will advise the ad-
ministering agency that the property accepts Section 8 vouchers and
certificates and will treat referrals in a fair and equal manner in accor-
dance with this policy.

Advertising

The Fair Housing logo and Fair Housing posters are required to be
posted in the office of every LIHTC property.

TDHCA Website

TDHCA will develop a new section on its web site that provides infor-
mation on these requirements for LIHTC properties as well as a list of
LIHTC projects.

On-Site Staff Information

Owners and managers are required to distribute instructions on these
policies and procedures to their on-site staff within 60 days. It is
strongly recommended that those polices and procedures be in writing
so they can be available for review during site visits by the Compliance
staff at TDCHA.

TDHCA COMPLIANCE MONITORING

Qualified Allocation Plan

In future Qualified Allocation Plans, the points that are allowed for no-
tifying public housing authorities that the property will accept applica-
tions from those on the public housing waiting list will be eliminated.
In support of this policy, a threshold requirement will be added that
requires that all applicants notify the local administering agencies for
Section 8 that the property will be available to Section 8 certificate or
voucher holders.

Annual Owner’s Certification

It is also recommended that language incorporated into the Annual
Owner’s Certification of Program Compliance form that annually re-
quires the owner to verify their compliance with this policy and the Sec-
tion 42 and LURA requirements relative to accepting Section 8 voucher
or certificate holders.

Notice of Violation and Issuance of Form 8823

It is anticipated that the Compliance Division of TDHCA will moni-
tor compliance with these requirements in their normal activities and
through investigation of complaints. Identification of a policy or prac-
tice that unfairly excludes Section 8 voucher or certificate holders will
be a finding and, if appropriate, will result in the issuance of a Form
8823.

Prohibition Against Further TDHCA Participation

Issuance of Form 8823’s for violations of this policy and procedure
can have significant bearing on consideration of future applications for
participation in the various TDHCA programs.

Overall Compliance Monitoring

Vigorous and complete monitoring and enforcement of these polices
and procedures are expected from the Compliance Division of TD-
HCA. In support of that effort, all types of efforts are to be undertaken
(for example, following up on specific complaints, using testers to ver-
ify non-compliant behavior, etc.)

SUMMARY

In closing, these are several comments which are intended to provide
guidance to future efforts in this area:

1. While the scope of the Section 8 Task Force was restricted to LI-
HTC properties, guidelines of this nature would be useful for all of the
TDHCA housing programs with Section 8 occupancy provisions. Con-
sideration should be given to implementation of similar requirements
and restrictions as expeditiously as possible.

2. Significant discussion took place in the Section 8 Task Force
meetings regarding the need for an revision to the LURA, that allows
prospective residents who feel their rights may have been violated to
recover legal fees. It was agreed that this issue is one for comment on
the next version of the Qualified Allocation Plan. However, such a
revision would allow for one more course of action in forcing hesitant
owners into fulfilling their obligations to the LIHTC program.

While it is the belief of the Task Force that a majority of the operators
and managers of LIHTC properties in Texas are already considering
Section 8 voucher and certificate holders just as they do any other ap-
plicant, there was agreement that it was critical that any operators not
providing fair treatment to Section 8 voucher or certificate holders must
be redirected into a state of compliance relative to these issues.

The Task Force has not yet designed the form letter referenced in the
above policy as MARKETING AND INFORMATION REQUIRE-
MENTS which is proposed as an addition to the LIHTC application
packet.

All interested parties are invited to attend such public hearing to ex-
press their views with respect to the Task Force Recommendations.
Questions or requests for additional information may be directed to
Suzanne Phillips at the Texas Department of Housing and Community
Affairs, 507 Sabine, Austin, Texas 78701; (512) 475-3881.

Persons who intend to appear at the hearing and express their views are
invited to contact Suzanne Phillips in writing in advance of the hearing.
Any interested persons unable to attend the hearing may submit their
views in writing to Suzanne Phillips prior to the date scheduled for the
hearing.
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Individuals who require auxiliary aids in order to attend this meeting
should contact Gina Esteves, ADA Responsible Employee, at (512)
475-3943 or Relay Texas at 1-800-735-2989 at least two days before
the hearing so that appropriate arrangements can be made.

For further information on compliance, please visit out web site at
http://www.tdhca.state.tx.us/comp.htm

Individuals who require child care to be provided at this meeting should
contact Charlotte Cox at (512) 475-3292 at leastfive days before the
meeting so that appropriate arrangements can be made.

TRD-200005940
Daisy A. Stiner
Executive Director
Texas Department of Housing and Community Affairs
Filed: August 23, 2000

♦ ♦ ♦
Notice of Public Hearing

Multifamily Housing Revenue Bonds (Collingham Park Apart-
ments) Series 2000

Notice is hereby given of a public hearing to be held by the Texas
Department of Housing and Community Affairs (the "Department")
at Henington-Alief Regional Branch Library, 7979 South Kirkwood,
Houston, Texas 77072, at 6:00 p.m. on Thursday, October 5, 2000,
with respect to an issue of tax-exempt multifamily residential rental
project revenue bonds in the aggregate principal amount not to exceed
$12,750,000 and taxable bonds, if necessary, in an amount to be deter-
mined, to be issued in one or more series (the "Bonds"), by the Texas
Department of Housing and Community Affairs (the "Issuer"). The
proceeds of the Bonds will be loaned to TCR Bissonnet Limited Part-
nership (or a related person or affiliate thereof) (the "Borrower"), a
limited partnership, to finance a portion of the acquisition, construc-
tion and equipping of a multifamily housing project (the "Project") de-
scribed as follows: 250 unit multifamily residential rental development
to be constructed on approximately 15 acres of land located on the north
side of the 10700 block of Collingham, one block east of the intersec-
tion of Collingham and Wilcrest in Houston, Texas 77099. The Project
will be initially owned and operated by TCR Bissonnet Limited Part-
nership (or a related person or affiliate thereof). The Project will be
managed by Trammell Crow Residential Services.

All interested parties are invited to attend such public hearing to express
their views with respect to the Project and the issuance of the Bonds.
Questions or requests for additional information may be directed to
Robert Onion at the Texas Department of Housing and Community
Affairs, 507 Sabine, Austin, Texas 78701; (512) 475-3872.

Persons who intend to appear at the hearing and express their views are
invited to contact Robert Onion in writing in advance of the hearing.
Any interested persons unable to attend the hearing may submit their
views in writing to Robert Onion prior to the date scheduled for the
hearing.

Individuals who require auxiliary aids in order to attend this meeting
should contact Gina Esteves, ADA Responsible Employee, at (512)
475-3943 or Relay Texas at 1-800-735-2989 at least two days before
the meeting so that appropriate arrangements can be made.

For further information on housing finance, please visit our web site at
http://www.tdhca.state.tx.us/hf.htm.

Individuals who require child care to be provided at this meeting should
contact Dina Gonzalez at (512) 475-3757 at leastfive days before the
meeting so that appropriate arrangements can be made.

TRD-200005938
Daisy A. Stiner
Executive Director
Texas Department of Housing and Community Affairs
Filed: August 23, 2000

♦ ♦ ♦
Request For Proposals For Tax Credit Counsel

SUMMARY. The Texas Department of Housing and Community Af-
fairs (TDHCA), through its Legal Division, is issuing a Request for
Proposal (RFP) for outside counsel in connection with TDHCA’s ad-
ministration of its low income housing tax credit matters.

DEADLINE FOR SUBMISSION. The deadline for submission in re-
sponse to the Request for Proposals is 4:00 p.m. Central Standard Time
September 29, 2000. No proposal received after the deadline will be
considered.

TDHCA reserves the right to accept or reject any (or all) proposals
submitted. The information contained in this proposal request is in-
tended to serve only as a general description of the services desired by
TDHCA, and TDHCA intends to use responses as a basis for further
negotiation of specific project details with offerors. This request does
not commit TDHCA to pay for any costs incurred prior to the execu-
tion of a contract and is subject to availability of funds. Issuance of this
request for proposal in no way obligates TDHCA to award a contract
or to pay any costs incurred in the preparation of a response.

Law firms interested in submitting a proposal should contact Lucille
Spillar, Legal Assistant, General Counsel’s office, at (512) 475-3726,
507 Sabine, Austin, Texas 78701, for a complete copy of the RFP. Com-
munication with any member of the board of directors, the executive
director, or TDHCA staff other than Betty J. Marks, General Counsel,
or Ms. Spillar, concerning any matter related to this request for pro-
posals is grounds for immediate disqualification.

TRD-200005941
Daisy A. Stiner
Executive Director
Texas Department of Housing and Community Affairs
Filed: August 23, 2000

♦ ♦ ♦
Texas Bootstrap Loan Program Phase II

FY 2000 NOTICE OF FUNDING AVAILABILITY

I. Texas Bootstrap Loan Program

The Texas Department of Housing and Community Affairs (the Depart-
ment) announces the availability of funds from the HOME Investment
Partnerships Program. This initiative is designed to promote and en-
hance homeownership opportunities for very low income Texans pro-
viding loan funds to purchase or refinance real property on which to
build new residential housing; construct new residential housing; or
improve existing residential housing. The Department intends to make
available $2.8 million to eligible applicants throughout the State of
Texas. At least two-thirds of the dollar amount of loans made under
this program must be made to borrowers whose property is located in a
county that is eligible to receive financial assistance under Subchapter
K, Chapter 17 or the Water Code. As of August 24, 1999, these coun-
ties include:

Brewster

Brooks

Cameron
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Coleman

Cottle

Crosby

Culberson

Dimmit

Duval

El Paso

Frio

Hall

Hidalgo

Hudspeth

Jeff Davis

Jim Hogg

Jim Wells

King

Kinney

Kleberg

La Salle

Liberty

Marion

Maverick

Mitchell

Newton

Nolan

Panola

Presidio

Red River

Reeves

San Augustine

San Patricio

Starr

Terrell

Tyler

Uvalde

Val Verde

Ward

Webb

Willacy

Winkler

Zapata

Zavala

Applications will be reviewed and scored by Department staff and rec-
ommended for funding based on ranking and availability of funding.

II. Eligible Applicants

(as defined by sec. 2306.752 of the Texas Government Code)

(1) Colonia Self-Help Centers

(2) State Certified Nonprofit Organizations

III. Eligible Activities:

All of the eligible activities under this program require that an owner-
builder provide at least 60% of the labor necessary to build the pro-
posed housing or provide an amount of labor equivalent to the amount
required to build the proposed housing by working through a state-cer-
tified owner-builder housing program. Eligible activities include:

(1) Purchase or refinance real property on which to build new residen-
tial housing;

(2) construct new residential housing; or

(3) improve existing residential housing.

IV. Application Request and Submission:

(a) Applications can be obtained by written request, or by contacting
the Department’s Office of Colonia Initiatives at the telephone number
provided below. Applications are also available on the Department’s
website at www.tdhca.state.tx.us. Deadline for submission of applica-
tions will be 5:00 p.m. on Monday, October 16, 2000. Applications
sent by facsimile will not be accepted. For additional information,
please contact Maria I. Cazares with the Office of Colonia Initiatives
at 1-800-462-4251 or by email at mcazares@tdhca.state.tx.us.

(b) Applications must be mailed or hand delivered to:

Texas Department of Housing & Community Affairs

OFFICE OF COLONIA INITIATIVES

P.O. Box 13941, Capitol Station

Austin, Texas 78711-3941

Physical Address:

507 Sabine, Suite #800

Austin, Texas 78701

TRD-200005942
Daisy Stiner
Executive Director
Texas Department of Housing and Community Affairs
Filed: August 23, 2000

♦ ♦ ♦
Texas Department of Insurance
Name Applications

The following applications have been filed with the Texas Department
of Insurance and are under consideration:

Application to change the name of INTEGRAL INSURANCE COM-
PANY to CATERPILLAR INSURANCE COMPANY, a foreign fire
and casualty insurance company. The home office is in Jefferson City,
Missouri.

Application to change the name of MISSION INSURANCE COM-
PANY OF TEXAS, INC. to TRIUMPHE CASUALTY COMPANY,
a foreign fire and casualty insurance company. The home office is in
Arlington, Texas.
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Application to do business in the State of Texas by AGC LIFE IN-
SURANCE COMPANY, a foreign life company. The home office is in
Jefferson City, Missouri.

Any objections must be filed with the Texas Department of Insurance,
addressed to the attention of Godwin Ohaechesi, 333 Guadalupe Street,
M/C 305-2C, Austin, Texas 78701.

TRD-200005933
Judy Woolley
Deputy Chief Clerk
Texas Department of Insurance
Filed: August 23, 2000

♦ ♦ ♦
Notice

The Commissioner of Insurance, or his designee, will consider ap-
proval of a rating manual filing submitted by American Safety Casu-
alty Insurance Company proposing to use a rating manual different than
that promulgated by the Commissioner of Insurance, pursuant to TEX.
INS. CODE ANN. art 5.101 §3(l). The company is proposing to adopt
a companion policy discount. The 15% discount provides a reduction
in premium for commercial automobiles classified as light service ve-
hicles and the general liability policy classified as Pest Control or Fu-
migating Services and both accounts written through the same insurer
or the insurer’s Affiliated Risk Retention Group. The discount is only
applicable to premiums for liability and physical damage coverages.

Copies of the filing may be obtained by contacting George Russell,
at the Texas Department of Insurance, Automobile/Homeowners Di-
vision, P.O. Box 149104, Austin, Texas 78714-9104, telephone (512)
305-7468.

This filing is subject to Department approval without a hearing unless
a properly filed objection, pursuant to art. 5.101, §3(h), is made with
the Senior Associate Commissioner for Property & Casualty, Mr. C.H.
Mah, at the Texas Department of Insurance, MC 105-5G, P.O. Box
149104, Austin, Texas 78701 within 30 days after publication of this
notice.

TRD-200005934
Judy Woolley
Deputy Chief Clerk
Texas Department of Insurance
Filed: August 23, 2000

♦ ♦ ♦
Notice of Hearing

The Commissioner of Insurance (Commissioner) will hold a public
hearing under Docket No. 2458 on October 4, 2000 at 10:00 a.m.,
in Room 100 of the Texas Department of Insurance Building, 333
Guadalupe Street in Austin, Texas to consider a petition by the staff
of the Texas Department of Insurance (TDI) proposing the adoption
of revised Texas Workers’ Compensation Classification Relativities
(classification relativities) to replace those adopted in Commissioner’s
Order No. 99-1363 dated October 1, 1999 and the adoption of a revised
table to amend the Texas Basic Manual of Rules, Classification and
Experience Rating Plan for Workers’ Compensation and Employers’
Liability for Expected Loss Rates and Discount Ratios. Staff’s petition
(Ref. No. W-0800-21-I), was filed on August 23, 2000.

The petition requests that the proposed revised classification relativi-
ties be available for adoption by insurers immediately, but that their use
be mandatory for all policies with an effective date on or after January
1, 2001. The petition also requests that the table amending the Texas

Basic Manual of Rules, Classification and Experience Rating Plan for
Workers’ Compensation and Employers’ Liability Insurance Manual
concerning the Expected Loss Rates and Discount Ratios be made ef-
fective for workers’ compensation policies with an effective date on or
after January 1, 2001.

Article 5.60(a) of the Texas Insurance Code authorizes the Commis-
sioner to determine hazards by classes and fix classification relativi-
ties applicable to the payroll in each class for workers’ compensation
insurance. Article 5.60(d) provides that the Commissioner revise the
classification system at least once everyfive years.

The classification relativities currently in effect were based on experi-
ence data reflecting workers’ compensation experience from policies
with effective dates in 1992 through 1996. The proposed classification
relativities are based on the analysis of experience data from policies
with effective dates in 1993 through 1997. The staff’s proposed classi-
fication relativities reflect changes in experience that occur over time,
due to such things as technological advances and improvement in safety
programs.

The indicated resulting relativities were balanced to the level of the
current relativities through the application of off-balance factors. This
provides for a revenue neutral set of relativities in relation to the current
relativities. The staff proposes to limit changes in the classification
relativities that have been balanced overall to the level of the current
relativities to +25% and -25%. This would help to minimize possible
rate shock due to large indicated changes in the relativities.

Modifications to the classification relativities require concurrent
changes in the table of Expected Loss Rates and Discount Ratios. The
table is contained in the Manual as part of the uniform experience
rating plan. The current Table II of the Manual concerning Experience
Loss Rates and Discount Ratios was adopted on October 1, 1999
and became effective on January 1, 2000. The current expected loss
rates are essentially based on the level of losses used to experience
rate a policy effective on July 1, 2000. Staff proposes an adjustment
to reflect the change in classification relativities and to make the
expected loss rates more reflective of the level of losses that would be
used to experience rate policies that would be effective in 2001.

Staff proposes to cap changes in the new expected loss rates to +25%
and -25%. This would help minimize possible premium shock, which
could otherwise occur based solely on the changes in the expected loss
rates.

Copies of the full text of the staff petition and the proposed revised
schedule of classification relativities and the table of expected loss rates
are available for review in the Office of the Chief Clerk of the Texas
Department of Insurance, 333 Guadalupe Street, Austin, Texas, 78714-
9104. For further information or to request copies of the petition and
proposed revised schedule and table, please contact Angie Arizpe at
(512) 322-4147 (refer to Ref. No. W-0800-21-I)

Comments on the proposed changes must be submitted in writing
within 30 days after publication of the proposal in the Texas Register
to the Office of Chief Clerk, P. O. Box 149104, MC 113-2A, Austin,
Texas, 78714-9104. An additional copy of the comment should be
submitted to Philip Presley, Chief Property and Casualty Actuary, P.
O. Box 149104, MC 105-5F, Austin, Texas, 78714-9104.

This notification is made pursuant to the Texas Insurance Code, Article
5.96, which exempts action taken under this article from the require-
ments of the Administrative Procedure Act (Government Code, Title
10, Ch. 2001).

TRD-200005936
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Judy Woolley
Deputy Chief Clerk
Texas Department of Insurance
Filed: August 23, 2000

♦ ♦ ♦
Third Party Administrator Applications

The following third party administrator (TPA) applications have been
filed with the Texas Department of Insurance and are under considera-
tion.

Application for incorporation in Texas of Access Healthsource Admin-
istrators, Inc., a domestic third party administrator. The home office is
El Paso, Texas.

Any objections must be filed within 20 days after this notice was filed
with the Secretary of State, addressed to the attention of Charles M.
Waits, MC 107-5A, 333 Guadalupe, Austin, Texas 78714-9104.

TRD-200005918
Judy Woolley
Deputy Chief Clerk
Texas Department of Insurance
Filed: August 22, 2000

♦ ♦ ♦
Texas Department of Licensing and Regulation
Vacancies on Board of Boiler Rules

The Texas Department of Licensing and Regulation announces a va-
cancy on the Board of Boiler Rules established by Texas Health and
Safety Code Annotated, Chapter 755 (Vernon 1999). The pertinent
rules may be found in 16 TAC §65.65. The Board is created to advise
the commissioner in the adoption of definitions and rules relating to the
safe construction, installation, inspection, operating limits, alteration,
and repair of boilers and their appurtenances.

The board is composed of nine members appointed by the commis-
sioner which include three members representing persons who own or
use boilers in this state; three members representing companies that in-
sure boilers in this state; one member representing boiler manufacturers
or installers; one member who is a mechanical engineer and a member
of the faculty of a recognized college of engineering in this state; and
one member representing a labor union. This announcement is for the
position of the mechanical engineer/faculty member of a college of en-
gineering in Texas. Members serve staggered six-year terms.

Interested persons should request an application from the Texas De-
partment of Licensing and Regulation by calling (512) 463-7348, FAX
(512) 475-2872 or E-mail at caroline.jackson@license.state.tx.us. Ap-
plications must be returned to the Texas Department of Licensing and
Regulation no later than September 25, 2000. Applicants may be asked
to appear for an interview, however any required travel for an interview
would be at the applicant’s expense.

TRD-200005875
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Filed: August 21, 2000

♦ ♦ ♦
Vacancies on Service Contract Providers Advisory Board

The Texas Department of Licensing and Regulation announces vacan-
cies on the Service Contract Providers Advisory Board established

by Acts of the 76th Legislature, SB 1775 which created Texas Civil
Statutes, Article 9034, Service Contract Regulatory Act. The Board
is created to advise the commissioner in the adoption of rules and the
enforcement and administration of the program and the commission
in the setting of fees.

The advisory board is composed of six members appointed by the com-
missioner which include two members who are officers, directors, or
employees of a provider of service contracts; two members who are of-
ficers, directors, or employees of a retail outlet or other entity located
in this state that provides to consumers service contracts; one member
who is an officer, director, or employee of an entity approved by the
Texas Department of Insurance to sell reimbursement insurance poli-
cies; and one member who is a resident of this state who has, as a
consumer, a service contract in force in this state at the time of the ap-
pointment. There are presently vacancies for one officer, director, or
employee of a provider of service contracts and one resident of Texas
who has, as a consumer, a service contract in force in Texas, issued by a
registered service contract provider. Members serve a term of six years
with terms expiring on February 1 of odd-numbered years.

Interested persons should request an application from the Texas De-
partment of Licensing and Regulation by telephone (512) 463-7348 or
(512) 463-7357, FAX (512) 475-2872 or E-mail caroline.jackson@li-
cense.state.tx.us. Applications must be returned to the Department of
Licensing and Regulation no later than September 25, 2000. Appli-
cants may be asked to appear for an interview, however any required
travel for an interview would be at the applicant’s expense.

TRD-200005874
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Filed: August 21, 2000

♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Public Hearing Address Correction

The Texas Natural Resource Conservation Commission corrects the
address of the Corpus Christi hearing regarding revisions to 30 TAC
Chapters 101, 110, 114, 115, and 117, and the State Implementation
Plan (SIP) as published in the August 25, 2000, issue of theTexas Reg-
ister. The hearing will be held September 25, 2000, 2:00 p.m., Natural
Resources Center, Suite 1003, 6300 Ocean Drive, Corpus Christi.

For further information on the proposed revisions, please contact
Bill Jordan at (512) 239-2583. Copies of the proposed rules and
SIP revisions can be obtained from the commission’s Web Site at
http://www.tnrcc.state.tx.us/oprd/hgasip.html.

TRD-200005872
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: August 21, 2000

♦ ♦ ♦
North Central Texas Council of Governments
Notice of Consultant Contract Award

Pursuant to the provisions of Government Code, Chapter 2254, the
North Central Texas Council of Governments publishes this notice of
consultant contract award. The consultant proposal request appeared
in the March 17, 2000, issue of theTexas Register(25 TexReg 2474).
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The selected consultant will conduct an Air Quality Awareness Cam-
paign for the Dallas-Fort Worth region.

The consultant selected for this project is the North Texas Commission,
P.O. Box 610246, DFW Airport, Texas. The maximum amount of this
contract is $300,000. Work on this project began August 17, 2000, and
all work will be completed in January 2001.

TRD-200005837
R. Michael Eastland
Executive Director
North Central Texas Council of Governments
Filed: August 18, 2000

♦ ♦ ♦
Public Utility Commission of Texas
Notice of Application for Authority to Revise Fixed Fuel
Factors and to Surcharge Fuel Under-Recoveries

Notice is given to the public of the filing of an application with the Pub-
lic Utility Commission (commission) for authority to revise fixed fuel
factors, surcharge fuel under- recoveries and for related good-cause
waivers.

Docket Style and Number: Application of Southwestern Public Service
Company for: (1) Authority to Revise its Fixed Fuel Factors; (2) Au-
thority to Surcharge its Fuel Under-Recoveries; and (3) Related Good
Cause Waivers. Docket Number 22810.

The Application: Southwestern Public Service Company (SPS) had
originally filed, in Docket Number 22810, an application for an emer-
gency revision of its fixed voltage level fuel factors pursuant to P.U.C.
Substantive Rule §25.237(f) due to circumstances such as the substan-
tial and unforeseeable increase in natural gas prices. Subsequently, in
Docket Number 22902, SPS filed an application for authority to sur-
charge its fuel under-recoveries. On August 18, 2000, the commission
consolidated SPS’ applications, Dockets Number 22810 and 22902, re-
questing to revise its fuel factor and requesting authority to surcharge
its fuel under-recoveries into Docket Number 22810. Docket Number
22810 was restyled to read: Application of Southwestern Public Ser-
vice Company for 1) Authority to Revise its Fixed Fuel Factor; 2) Au-
thority to Surcharge its Fuel Under-Recoveries; and 3) Related Good
Cause Waivers. Consequently, Docket Number 22810 now includes
SPS’ request for authority to surcharge its actual fuel under-recovery,
through the June 2000 billing cycle, of $26,429,502.06. SPS is also
requesting the commission find that good cause exists for SPS to file
its application out of time. All classes of SPS’ Texas retail customers
will be affected by the proposed surcharge, which will become effec-
tive upon the commission’s approval and remain in effect until the May
2001 billing cycle. These changes will be subject to final review by the
commission in the utility’s next fuel reconciliation proceeding.

Persons who wish to intervene in the proceeding or comment upon the
action sought should contact the Public Utility Commission of Texas,
P.O. Box 13326, Austin, Texas 78711-3326, or call the commission’s
Office of Customer Protection at (512) 936-7120 or (888) 782-8477 no
later than September 7, 2000. Hearing-and speech-impaired individu-
als with text telephones (TTY) may contact the Commission at (512)
936-7136 or use Relay Texas (toll-free) (800) 735- 2989.

TRD-200005902
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: August 22, 2000

♦ ♦ ♦

Notice of Application for Service Provider Certificate of
Operating Authority

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of an application on August 15, 2000,
for a service provider certificate of operating authority (SPCOA),
pursuant to §§54.151 - 54.156 of the Public Utility Regulatory Act
(PURA). A summary of the application follows.

Docket Title and Number: Application of Optical Access Networks,
Inc. for a Service Provider Certificate of Operating Authority, Docket
Number 22916 before the Public Utility Commission of Texas.

Applicant intends to provide ADSL, HDSL, SDSL, RADSL, VDSL,
Optical Services, T1- Private Line, Switch 56 KBPS, Frame Relay, and
Fractional T1 services.

Applicant’s requested SPCOA geographic area includes the entire state
of Texas.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas at P.O. Box 13326, Austin,
Texas 78711-3326 or call the commission’s Office of Customer Pro-
tection at (512) 936-7120 no later than September 6, 2000. Hearing
and speech-impaired individuals with text telephone (TTY) may con-
tact the commission at (512) 936-7136.

TRD-200005834
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: August 17, 2000

♦ ♦ ♦
Notice of Application for Service Provider Certificate of
Operating Authority

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of an application on August 16, 2000,
for a service provider certificate of operating authority (SPCOA), pur-
suant to §§54.151-54.156 of the Public Utility Regulatory Act (PURA).
A summary of the application follows.

Docket Title and Number: Application of Phone Remedies, LLC for
a Service Provider Certificate of Operating Authority, Docket Number
22925 before the Public Utility Commission of Texas.

Applicant intends to provide resold-only local exchange service.

Applicant’s requested SPCOA geographic area includes the area of
Texas currently served by Southwestern Bell Telephone Company.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas at P.O. Box 13326, Austin,
Texas 78711-3326, or call the commission’s Office of Customer Pro-
tection at (512) 936-7120 no later than September 6, 2000. Hearing
and speech-impaired individuals with text telephone (TTY) may con-
tact the commission at (512) 936-7136.

TRD-200005883
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: August 21, 2000

♦ ♦ ♦
Notice of Application for Service Provider Certificate of
Operating Authority
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Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of an application on August 17, 2000,
for a service provider certificate of operating authority (SPCOA),
pursuant to §§54.151 - 54.156 of the Public Utility Regulatory Act
(PURA). A summary of the application follows.

Docket Title and Number: Application of eVulkan, Inc., doing business
as beMANY! for a Service Provider Certificate of Operating Authority,
Docket Number 22866 before the Public Utility Commission of Texas.

Applicant intends to provide local dial tone and a variety of other lo-
cal telecommunications services, including, but not limited to, custom
calling, directory assistance, local exchange service, intraLATA and
interLATA switched and dedicated outbound interexchange services,
calling card and debit card services.

Applicant’s requested SPCOA geographic area includes the entire state
of Texas.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas at P. O. Box 13326, Austin,
Texas 78711-3326, or call the commission’s Office of Customer Pro-
tection at (512) 936-7120 no later than September 6, 2000. Hearing
and speech-impaired individuals with text telephone (TTY) may con-
tact the commission at (512) 936-7136.

TRD-200005884
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: August 21, 2000

♦ ♦ ♦
Notice of Application for Service Provider Certificate of
Operating Authority

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of an application on August 21, 2000,
for a service provider certificate of operating authority (SPCOA),
pursuant to §§54.151 - 54.156 of the Public Utility Regulatory Act
(PURA). A summary of the application follows.

Docket Title and Number: Application of Florida Telephone Services,
LLC for a Service Provider Certificate of Operating Authority, Docket
Number 22938 before the Public Utility Commission of Texas.

Applicant intends to provide plain old telephone service, and residen-
tial and business prepaid local calling services.

Applicant’s requested SPCOA geographic area includes the area of
Texas currently served by GTE Southwest, Inc., United Telephone
Company of Texas, Inc., and Central Telephone Company of Texas
doing business as Sprint.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas at P.O. Box 13326, Austin,
Texas 78711-3326, or call the commission’s Office of Customer Pro-
tection at (512) 936-7120, no later than September 6, 2000. Hearing
and speech-impaired individuals with text telephone (TTY) may con-
tact the commission at (512) 936-7136.

TRD-200005887
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: August 22, 2000

♦ ♦ ♦

Notice of Application for Service Provider Certificate of
Operating Authority

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of an application on August 18, 2000,
for a service provider certificate of operating authority (SPCOA),
pursuant to §§54.151 - 54.156 of the Public Utility Regulatory Act
(PURA). A summary of the application follows.

Docket Title and Number: Application of Valor Telecommunications
CLEC of Texas, LP. for a Service Provider Certificate of Operating Au-
thority, Docket Number 22929 before the Public Utility Commission
of Texas.

Applicant intends to provide a complete line of telecommunications
services, including, but not limited to, dial tone access, custom calling,
CLASS, and voice mail features, ADSL, ISDN, dial-up Internet ser-
vice, and long distance services.

Applicant’s requested SPCOA geographic area includes the entire state
of Texas.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas at P.O. Box 13326, Austin,
Texas 78711-3326, or call the commission’s Office of Customer Pro-
tection at (512) 936-7120 no later than September 6, 2000. Hearing
and speech-impaired individuals with text telephone (TTY) may con-
tact the commission at (512) 936-7136.

TRD-200005888
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: August 22, 2000

♦ ♦ ♦
Notice of Application for Transfer of Certificate of
Convenience and Necessity

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of an application for transfer of a certifi-
cate of convenience and necessity on August 21, 2000, pursuant to the
Public Utility Regulatory Act, Texas Utilities Code Annotated §37.154
(Vernon 1998).

Docket Style and Number: Application Of Cap Rock Electric Coop-
erative, Inc. To Amend Certificated Service Area Boundaries, Docket
Number 22934.

The Application: Cap Rock Electric Cooperative, Inc. (Cap Rock) filed
with the Public Utility Commission of Texas (commission) an appli-
cation for approval of the consolidation of Cap Rock and McCulloch
Electric Cooperative, Inc. (McCulloch). Ownership of McCulloch’s
assets has been transferred to Cap Rock. Cap Rock requests that Mc-
Culloch’s Certificate of Convenience and Necessity Number 30114 be
transferred to Cap Rock.

Persons who wish to intervene in the proceeding or comment upon the
action sought should contact the Public Utility Commission of Texas,
P.O. Box 13326, Austin, Texas 78711-3326 or call the commission’s
Office of Customer Protection at (512) 936-7120 or (888) 782-8477.
Hearing- and speech-impaired individuals with text telephones (TTY)
may contact the commission at (512) 936-713F6 or use Relay Texas
(toll-free) (800) 735-2989.

TRD-200005930
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Rhonda Dempsey
Rules Coordinator
Public Utility of Commission of Texas
Filed: August 23, 2000

♦ ♦ ♦
Public Notice of Intent to Appoint Pilot Implementation
Working Group, Request for Comment, and Notice of Working
Group Meeting

The Public Utility Commission of Texas (commission) proposes to
appoint a pilot implementation working group, pursuant to P.U.C.
Substantive Rule §25.431(j)(4) (relating to Retail Competition Pilot
Projects), which states: "The commission will establish a pilot
implementation working group to oversee the pilot projects. The
commission or its designee, based upon a recommendation of the
pilot implementation working group, may revise the operational
requirements of the pilot projects in order to resolve technical prob-
lems encountered by market participants." Project Number 22834,
Implementation Activities Related to Retail Competition Pilot Projects
Pursuant to PURA §39.104 and §39.405, and P.U.C. Substantive Rule
§25.431, has been established for this proceeding.

Composition of the working group. The commission recognizes that
the issues to be considered by the working group are, by definition,
not readily apparent at this time. It is anticipated, however, by the
language of §25.431(j)(4) that such issues will be chiefly operational
and technical in nature. Therefore, the commission proposes that the
working group be comprised of individuals with expertise in these ar-
eas, rather than those with a policy-oriented background. The com-
mission proposes that the working group be made up of a representa-
tive of each the following interests: (1) commission staff; (2) the Of-
fice of Public Utility Counsel; (3) the Electric Reliability Council of
Texas (ERCOT) Independent System Operator (two representatives);
(4) the Southwest Power Pool; (5) electric utilities operating within
ERCOT; (6) electric utilities operating outside of ERCOT; (7) retail
electric providers (REPs) serving residential and/or small commercial
customers; (8) REPs serving commercial and/or industrial customers;
(9) aggregators; (10) residential and small commercial customers; and
(11) commercial and industrial customers.

Request for comment. The commission requests comment on its pro-
posal to appoint a pilot implementation working group, including the
structure, membership, and functions of the working group. This com-
ment process will serve as the procedure for applying for membership
to the working group. Interested parties are requested to align them-
selves among the 11 interests listed above, and to nominate a repre-
sentative for membership in the working group. Nominations should
include the individual nominee’s name, contact information, and a brief
description of the nominee’s area of expertise. Nominations of alter-
nates are also encouraged. The commission will make the final selec-
tion of members of the working group. Comments may be filed by
submitting 16 copies to the commission’s Filing Clerk, Public Utility
Commission of Texas, 1701 North Congress Avenue, P.O. Box 13326,
Austin, Texas 78711-3326, within ten days of the date of publication
of this notice. All responses should reference Project Number 22834.

Notice of Working Group Meeting. The pilot implementation working
group appointed by the commission will hold its initial meeting at the
commission’s offices on Wednesday, September 27, 2000, at 9:00 a.m.

Questions concerning this notice should be referred to Connie Corona,
Director, Policy Development Division, (512) 936-7212. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136.

TRD-200005900

Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: August 22, 2000

♦ ♦ ♦
Public Notice of Intent to File Pursuant to P.U.C. Substantive
Rule §26.215

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission), of a long run incremental cost (LRIC)
study pursuant to P.U.C. Substantive Rule §26.215.

Docket Title and Number. Verizon Southwest’s Application for Ap-
proval of LRIC Study for Off Campus CentraNet Service Pursuant to
P.U.C. Substantive Rule §26.215 on or after August 24, 2000, Docket
Number 22912.

Any party that demonstrates a justiciable interest may file with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 22912. Written
comments or recommendations should be filed no later than 45 days
after the date of sufficiency and should be filed at the Public Utility
Commission of Texas, 1701 North Congress Avenue, P. O. Box 13326,
Austin, Texas 78711-3326. You may call the commission’s Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136.

TRD-200005832
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: August 17, 2000

♦ ♦ ♦
Public Notice of Intent to File Pursuant to P.U.C. Substantive
Rule §26.215

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission), of a long run incremental cost (LRIC)
study pursuant to P.U.C. Substantive Rule §26.215.

Docket Title and Number. Southwestern Bell Telephone Company’s
Application for Approval of LRIC Studies for Texas 2000-2002 Digital
Link Tariff DS3 Services Pursuant to P.U.C. Substantive Rule §26.215
on or after August 24, 2000, Docket Number 22914.

Any party that demonstrates a justiciable interest may file with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 22914. Written
comments or recommendations should be filed no later than 45 days
after the date of sufficiency and should be filed at the Public Utility
Commission of Texas, 1701 North Congress Avenue, P. O. Box 13326,
Austin, Texas 78711-3326. You may call the commission’s Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136.

TRD-200005833
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: August 17, 2000

♦ ♦ ♦
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Public Notice of Workshop on Flat Rate Expanded Area
Calling Between Laredo, Texas and Nuevo Laredo, Mexico

The Public Utility Commission of Texas (commission) will hold a
workshop regarding a flat rate expanded area calling plan between
Laredo, Texas and Nuevo Laredo, Mexico on Wednesday, September
13, 2000, at 1:30 p.m. in Hearing Room A, located on the 7th floor of
the William B. Travis Building, 1701 North Congress Avenue, Austin,
Texas 78701. Project Number 21951, has been established for this
proceeding. The purpose of the workshop is to discuss the scope of the
project and to address questions and concerns of interested members
of the industry and community.

Questions concerning the workshop or this notice should be referred
to Alyssa N. Eacono, Network Analyst, Telecommunications Division
at (512) 936-7381. Hearing and speech-impaired individuals with text
telephones (TTY) may contact the commission at (512) 936-7136.

TRD-200005929
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: August 23, 2000

♦ ♦ ♦
Public Notice of Workshop Relating to Stranded Cost Recovery
of Environmental Cleanup Costs

The Public Utility Commission (commission) anticipates conducting a
workshop in conjunction with Project Number 21406, involving de-
velopment of P.U.C. Substantive Rule §25.261 relating to Stranded
Cost Recovery of Environmental Cleanup Costs. The purpose of the
workshop will be to develop price projections to incorporate into de-
termination of the cost of replacement generating capacity as defined
in the rule. A workshop has been scheduled for 9:30 a.m. on Mon-
day, September 11, 2000, in Room 1- 111, William B. Travis Building,
1701 North Congress, Austin, Texas 78701. Any changes in the sched-
uled date and time for the meeting will be posted on the commission’s
website.

The commission anticipates that proposed price projections will be
posted by commission staff on the commission’s website on or before
September 1, 2000, to allow interested parties to review staff’s pro-
posal prior to the workshop. Staff will consider information received
during the workshop and revise its proposed price projections as ap-
propriate. The commission anticipates that after the workshop, revised
proposed price projections will be posted on the commission’s website
for review and comment. Interested persons are advised to check the
commission’s website for details on how and when to submit written
comments on the revised proposed price projections. The commission
anticipates that the comment period on revised proposed price projec-
tions will be relatively short. Currently, the commission anticipates
that it will consider approval of price projections at the September 21,
2000, open meeting.

The commission plans to consider adoption of P.U.C Substantive Rule
§25.261 at the August 24, 2000, open meeting. A draft of the final
rule and information regarding the status of the rule (i.e., information
regarding adoption of the rule and the anticipated effective date) can be
found on the commission’s website.

All references to the commission’s website in this notice refer to
www.puc.state.tx.us/rules/rulemake/21406/21406.cfm. Individuals
who do not have Internet access may contact Brian Almon at (512)
936-7355 for information regarding the matters discussed in this
notice. Hearing and speech-impaired individuals with text telephone
(TTY) may contact the commission at (512) 936-7136.

200005901
Rhonda Dempsey
Rules Coordinator
Public Utiltiy Commission of Texas
Filed: August 22, 2000

♦ ♦ ♦
Texas Department of Transportation
Public Notice

Public Notice: Pursuant to Transportation Code, §21.111, and Title 43,
Texas Administrative Code, §30.209, the Texas Department of Trans-
portation conducts public hearings to receive comments from interested
parties concerning proposed approval of various aviation projects.

For information regarding actions and times for aviation public hear-
ings, please go to the following web site-http://www.dot.state.tx.us
- click on Aviation, click on Aviation Public Hearing. Or, contact
Karon Wiedemann, Aviation Division, 150 East Riverside, Austin,
Texas 78704, (512) 416-4520 or (800) 68- PILOT.

TRD-200005923
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: August 23, 2000

♦ ♦ ♦
Public Notice - Texas Transportation Plan Update

The Texas Department of Transportation (TxDOT) is initiating a
millennium update of the Texas Transportation Plan. In accordance
with Transportation Code, §201.601, the Texas Transportation Plan is
a statewide program that will include projects such as

Highway construction and upgrades

Bridge improvements

Transit programs

Intermodal connections and coordination

The first round of statewide public meetings will be held October 2,
2000, through November 17, 2000, from 3:00 p.m. - 8:00 p.m. in the
following cities:

10/2/00Houston/Galveston: Magnolia Multiservice Center

10/3/00Weslaco: Best Western Palm Aire

10/5/00Corpus Christi : TxDOT Regional Training Center

10/16/00Lufkin : City Civic Center

10/17/00Arlington : Elzie Odum Recreation Center

10/19/00Tyler : Regional Training and Development Center

10/23/00Austin: Joe C. Thompson Conference Center

10/24/00San Antonio: Public Library Auditorium

10/26/00Laredo: TxDOT District Office Conference Room

10/30/00Lubbock: International Center at Texas Tech

10/31/00Amarillo : TxDOT District Conference Center

11/2/00El Paso: El Paso Chamber of Commerce

11/13/00San Angelo: Training Room

11/14/00Abilene: Abilene Civic Center
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Public input will help TxDOT update, develop, and refine this statewide
plan. Citizens of Texas need to join TxDOT at the Public Meeting
held in their area to express comments on the goals and objectives in
this most important plan that will have a long ranging impact on your
transportation options.

Call Michelle Conkle, TxDOT Transportation Planning and Program-
ming Division, at (512) 486-5023 for further information.

TRD-200005922
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: August 23, 2000

♦ ♦ ♦
The University of Texas System
Request for Offers

The University of Texas System, UT TeleCampus (University) extends
this invitation to qualified and experienced offerors interested in pro-
viding a Student Information System (SIS) as more specifically de-
scribed in Request for Offers No. OITDE-2000-02 (RFO). The Univer-
sity’s objective is to create an SIS that will serve the needs of the inter-
institutional distance education student. This unique student popula-
tion is not adequately served by the existing systems or processes. The
proposed Student Information System will collect information from
each of the existing component institution student information systems
and thus create a "big picture" of the student’s progress.

An award selection process and criteria for selection of a provider will
be made using the competitive sealed offer process and the criteria
more particularly described in the RFO. University reserves the right
to award a contract for all or any portion of the SIS as more particu-
larly described in the RFO; award multiple contracts; reject any and all
offers; re-solicit offers; and temporarily or permanently abandon the
procurement as deemed to be in the best interest of University. If Uni-
versity awards a contract, it will award the contract to the offeror whose
offer is the most advantageous to University.

Interested parties may obtain a copy of the RFP by contacting Mr.
Rob Robinson, Technology Manger-UT Telecampus, The University
of Texas System (512) 499-4397, or email rrobinson@utsystem.edu.

Please note: To be eligible for consideration, an original and three
copies of the responsive Offer must be received in the UT System of-
fice at 201 West Seventh Street, Ashbel Smith Hall, Room 418, Austin,

Texas on or before 3:00 p.m. Central Daylight Time on Friday, Septem-
ber 15, 2000 (the Submittal Deadline). Late submitted Offers will be
rejected.

TRD-200005937
Francie A. Frederick
Executive Secretary to the Board of Regents
The University of Texas System
Filed: August 23, 2000

♦ ♦ ♦
Texas Water Development Board
Eligible County List

Pursuant to 31 TAC §355.72(a), the Texas Water Development Board
(the board), through its executive administrator, publishes the fol-
lowing list of Texas counties which are eligible to apply for financial
assistance from the Economically Distressed Areas Program. These
counties will continue to be eligible for such assistance until the next
list is published which will be 60 days after the executive administrator
of the board receives sufficiently reliable statistics to establish the
statewide per capita income and unemployment rates for the previous
three years, which is anticipated to be in November of 2001. Andrews
County, Brewster County, Brooks County, Cameron County, Coleman
County, Culberson County, Dawson County, Dimmit County, Duval
County, El Paso County, Frio County, Garza County, Hall County,
Hidalgo County, Hudspeth County, Jeff Davis County, Jim Hogg
County, Jim Wells County, Kinney County, Kleberg County, La Salle
County, Leon County, Liberty County, Marion County, Maverick
County, Mitchell County, Newton County, Nolan County, Panola
County, Pecos County, Presidio County, Reagan County, Red River
County, Reeves County, San Augustine County, San Patricio County,
Starr County, Terrell County, Tyler County, Upshur County, Uvalde
County, Val Verde County, Ward County, Webb County, Willacy
County, Winkler County, Zapata County, and Zavala County.

TRD-200005927
Suzanne Schwartz
General Counsel
Texas Water Development Board
Filed: August 23, 2000

♦ ♦ ♦
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How to Use the Texas Register
Information Available : The 13 sections of theTexas Register
represent various facets of state government. Documents
contained within them include:

Governor - Appointments, executive orders, and
proclamations.

Attorney General - summaries of requests for opinions,
opinions, and open records decisions.

Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for

opinions and opinions.
Emergency Rules- sections adopted by state agencies on an

emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies

from consideration for adoption, or automatically withdrawn
by the Texas Register six months after the proposal publication
date.

Adopted Rules - sections adopted following a 30-day
public comment period.

Texas Department of Insurance Exempt Filings - notices
of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.

Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.

Tables and Graphics - graphic material from the proposed,
emergency and adopted sections.

Open Meetings - notices of open meetings.
In Addition  - miscellaneous information required to be

published by statute or provided as a public service.
Review of Agency Rules- notices of state agency rules

review.
Specific explanation on the contents of each section can be

found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.

How to Cite: Material published in theTexas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 24 (1999) is cited
as follows: 24 TexReg 2402.

In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “23
TexReg 2 issue date,” while on the opposite page, page 3, in the
lower right-hand corner, would be written “issue date 23
TexReg 3.”

How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Registeroffice, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, theTexas Administrative Code,
section numbers, or TRD number.

Both theTexas Register and theTexas Administrative Code
are available online through the Internet. The address is: http://
www.sos.state.tx.us. TheRegister is available in an .html
version as well as a .pdf (portable document format) version
through the Internet. For subscription information, see the back

cover or call the Texas Register at (800) 226-7199.

Texas Administrative Code
TheTexas Administrative Code (TAC) is the compilation of

all final state agency rules published in theTexas Register.
Following its effective date, a rule is entered into theTexas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.

The TAC volumes are arranged into Titles (using Arabic
numerals) and Parts (using Roman numerals). The Titles are
broad subject categories into which the agencies are grouped as
a matter of convenience. Each Part represents an individual
state agency.

The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), LOIS, Inc. (1-800-364-2512 ext.
152), and West Publishing Company (1-800-328-9352).

The Titles of theTAC, and their respective Title numbers
are:
 1. Administration
 4. Agriculture
 7. Banking and Securities
10. Community Development
13. Cultural Resources
16. Economic Regulation
19. Education
22. Examining Boards
25. Health Services
28. Insurance
30. Environmental Quality
31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is
designated by aTAC number. For example in the citation 1
TAC §27.15:

1 indicates the title under which the agency appears in the
Texas Administrative Code; TAC stands for theTexas
Administrative Code; §27.15 is the section number of the rule
(27 indicates that the section is under Chapter 27 of Title 1; 15
represents the individual section within the chapter).

How to update: To find out if a rule has changed since the
publication of the current supplement to theTexas
Administrative Code, please look at theTable of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to theTexas Register (January 8, April 9,
July 9, and October 8, 1999). If a rule has changed during the
time period covered by the table, the rule’sTAC number will be
printed with one or moreTexas Register page numbers, as
shown in the following example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each

volume of theTexas Register (calendar year).



Texas Register
Services

TheTexas Registeroffers the following services. Please check the appropriate box (or boxes).

Texas Natural Resource Conservation Commission, Title 30
❑ Chapter 285 $25 ❑ update service $25/year(On-Site Wastewater Treatment)
❑ Chapter 290$25 ❑ update service $25/year(Water Hygiene)
❑ Chapter 330$50 ❑ update service $25/year(Municipal Solid Waste)
❑ Chapter 334 $40 ❑ update service $25/year(Underground/Aboveground Storage Tanks)
❑ Chapter 335 $30 ❑ update service $25/year(Industrial Solid Waste/Municipal

 Hazardous Waste)
Update service should be in❑ printed format❑ 3 1/2” diskette

Texas Workers Compensation Commission, Title 28
❑ Update service $25/year

Texas Register Phone Numbers (800) 226-7199
Documents (512) 463-5561
Circulation (512) 463-5575
Marketing (512) 305-9623
Texas Administrative Code (512) 463-5565

Inf ormation For Other Divisions of the Secretary of State’s Office
Executive Offices (512) 463-5701
Corporations/

Copies and Certifications (512) 463-5578
Direct Access (512) 475-2755
Information (512) 463-5555
Legal Staff (512) 463-5586
Name Availability (512) 463-5555
Trademarks (512) 463-5576

Elections
Information (512) 463-5650

Statutory Documents
Legislation (512) 463-0872
Notary Public (512) 463-5705

Uniform Commercial Code
Information (512) 475-2700
Financing Statements (512) 475-2703
Financing Statement Changes (512) 475-2704
UCC Lien Searches/Certificates (512) 475-2705



Please use this form to order a subscription to theTexas Register, to order a back issue, or to
indicate a change of address. Please specify the exact dates and quantities of the back issues
required. You may use your VISA or Mastercard. All purchases made by credit card will be
subject to an additional 2.1% service charge. Return this form to the Texas Register, P.O. Box
13824, Austin, Texas 78711-3824. For more information, please call (800) 226-7199.

❐ Change of Address
(Please fill out information below)

❐ Paper Subscription
❐ One Year $150 ❐ Six Months $100 ❐ First Class Mail $250

❐ Back Issue ($10 per copy)

________ Quantity

Volume ________, Issue #_______.
(Prepayment required for back issues)

NAME ___________________________________________________________

ORGANIZATION___________________________________________________

ADDRESS ________________________________________________________

CITY, STATE, ZIP __________________________________________________

PHONE NUMBER _________________________________________________

FAX NUMBER ____________________________________________________

Customer ID Number/Subscription Number ______________________________
(Number for change of address only)

❐ Bill Me ❐ Payment Enclosed

Mastercard/VISA Number ____________________________________________

Expiration Date ___________ Signature ________________________________

Please make checks payable to the Secretary of State. Subscription fees are not refundable.
Do not use this form to renew subscriptions.

Visit our home on the internet at http://www.sos.state.tx.us.
_______________________________________
_______________________________________

Periodical Postage

PAID

Austin, Texas
and additonal entry offices

_______________________________________
_______________________________________


	Table of Contents
	Attorney General
	Emergency Rules
	Proposed Rules
	Withdrawn Rules
	Adopted Rules
	Insurance Exempt Filings
	Review of Agency Rules
	Tables & Graphics
	In Addition

